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JUDGES 


OF  THE 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ALABAMA — Supreme    Court. 
JOHN  C.  AMDEBSON,  Chikf  Jtjstici. 

A8B0CIATK  JUSTICES. 

THOMAS  C.  McCLBIiLAN.  ORMOND   SOMERVIIXB. 

JAMES  J.  MAYFIBLD.  EDWARD  DE  GRAFFENKIBD.i 

A.  D.  SAYRB.  LUCIEN  D.  GABDNBR. 

WM.  H.  THOMAS.» 

Court  of  Appeals. 

RICHARD  W.  WALKER,  Pbesidino  Judge.* 
JOHN  PELHAM,  Pbesidino  Judge.  < 

ABSOOIAIK  judges. 

JOHN  PELHAM.*  BENJAMIN  P.  CBUM.i 

B.  P.  THOMAS.  J.  B.  BROWN.* 

r 

FLORIDA— Supreme   Court. 

THOMAS  M.  SHACKLEFORD,  Chief  Justice.* 
R.  FENWICK  TAYLOR,  Chief  Justice.' 

ASSOCIATE   JUSTICES. 

THOMAS  M.  SHACKLBF0RD.1  WILLIAM  A.  HOCKBR.* 

R.  FBNWICK  TAYLOR.*  JAMES  B.  WHITFIELD. 

ROBERT  S.  COCKRELL.  W.  H,  ELLIS.T 

LOUISIANA— Supreme  Court. 
FRANK  A.  MONROE,  Chief  Justice. 

ASSOCIATE   JUSTICES. 

OLIVIER  O.  PROVOSTY.  WALTER  B.   SOMMERVILLB. 

ALB'RED  D.  LAND.  CHARLES  A.  O'NIBLU 

MISSISSIPPI— Supreme   Court. 
SYDNEY  SMITH,  Chief  JuancB. 

ASSOCIATE  JUSTICES. 

SAM  C.  COOK. 
RICHARD  F.  KEED: 

*  Term  expired  January  IT,  1916.  '  Appointed  October  14,  U14,  and  beld  until  No- 

*  Elected  November,  U14,  and  qualified  January  vember  17,  1914. 

18,  191S.  •  Elected  and  qualified  Noyember  17,  1914. 

*  Resigned  October  13,  1914.  '  Qualified  as  Associate  Justice  January  5,  1916. 

*  Becama  Presiding  Judge  October  13,  1914.  ■  Designated  Cblef  Justice  January  S,  19U. 
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*  Term  expired  January  4,  191S. 


Digitized  by 


Google 


Digitized  by 


Google 


COURT  RULES 


SUPREME  COURT  OF  LOUISIANA 


In  E£Fcct,  March  15,  1915 


RDIiB  I. 
Pbefasatioit  or  Tbanbchifts. 

In  preparing  transcripts  in  cases  appealed 
to  this  court,  clerks  shall  observe  the  follow- 
ing requirements: 

Section  X  Transcripts,  in  botli  civil  and 
criminal  cases,  shall  be  printed,  or  typewrit- 
ten; If  typewritten,  the  paper  used  In  the 
main  transcript  shall  be  opaque,  of  good  qual- 
ity, not  less  than  13x8  inches  in  size,  with 
double  l>orders  upon  each  page,  and  the  tyi>e- 
writing  shall  show,  at  least,  a  quarter  of  an 
indi  of  space  between  lines;  they  shall  be 
bound  in  stiS  covers.  In  book  form,  so  as 
to  open  flat,  and  in  two,  or  more,  volumes, 
when  they  contain  more  than  250  pages. 

The  multiple  transcripts  shall  also  be 
bound  in  stiff  covers,  but  may  be  composed 
of  a  good  quality  of  the  paper  ordinarily  used 
for  such  purposes. 

Section  2.  '  Trangcripts  in  civil  cases  shall 
be  made  np  and  the  matter  of  which  they 
are  to  be  composed  transcribed  in  the  follow- 
ing order,  to-wit:  (1)  A  chronological  index 
of  all  docket  entries;  (2)  original  and  inter- 
locutory pleadings,  with  documents  and  ex- 
hibits aimexed  and  orders  of  court,  except 
petition,  or  motion,  and  order  Of  appeal,  in 
the  order  tn  which  they  are  filed  and  made ; 
(3)  documents  Introduced  (save  those  annex- 
ed to  the  pleadings  and  already  transcribed) 
in  the  order  in  which  they  are  filed;  (4)  min- 
utes of  the  court  sbovring  action  In  the  case; 
(5)  reasons  for  judgment,  and  Judgments,  in- 
terlocutory and  final;  (6)  petition,  or  motion, 
order,  and  bond  of  appeal ;  (7)  oral  testimo- 
ny. In  the  order  in  which  it  is  tak^n  with  in- 
sieriptlon  showing  when  taken ;  (8)  other  rec- 
ords offered  in  evidence;  (9)  certificate  of  the 
clerk;  (10)  alphabetical  index  of  pleadings, 
documents  annexed,  orders  and  Judgments; 
(11)  similar  Index  of  doctmientB  introduced 
in  evidence;  (12)  similar  Index  of  oral  testi- 
mony, in  which  the  names  of  the  witnesses 
called  b-f  the  litigants,  respectively,  shall  be 
arranged,  alphaltetically,  in  separate  groups. 

Each  pleading,  dpcument  and  paper  shall 
be  Indexed  ^)y  the  name  given  to  it  in  Its 
heading  and  under  the  first  letter  of  6uch 
nam&  lA  indexing  (xmtiiicta,  mehtlod  shall 
be  made  of  thi  names  of  the  parties  tb  them 


as  well  as  of  the  mark  put  upon  them  for 
ruentiflcation.     As,  for  exam'plei  under  the 

letter  "S,"  "Sale  by to P-1,  or 

D-1."  The  several  pleadings,  documents  or 
papers  appearing  in  the  index  under  the  same 
letter  shall  appear  In  the  index  In  the  order 
in  which  they  appear  in  the  transcript 

Section  3.  When  transcripts  are  composed 
of  more  than  one  volume,  the  pleadings,  doc- 
uments and  exhibits,  orders  of  court,  notes 
of  evidence,  minutes,  reasons  and  Judgments 
of  the  court,  petition  or  motion,  order  and 
bond  of  appeal  shall  be  included,  so  far  as 
possible  in  volume  1,  and  the  testimony  of 
the  nituessts  and  records  of  cases  offered  in 
evidence,  in  the  subsequent  volume,  or  vol- 
umes; and  each  volume  diall  be  furnished 
with  Indexes,  applicable  to  their  contents, 
and  conforming  to  the  requirements  prescrib- 
ed in  section  2  of  this  rule. 

Section  4.  Each  pleading,  document  and 
exhibit,  as  copied  in  the  transcript,  shall  bi 
preceded  by  a  descriptive  heading,  indicating 
its  character,  date  of  execution,  date  of  filing, 
on  whose  behalf  filed  or  Introduced,  and  mark 
of  identification  given  when  filed:  Provided 
that,  where  a  multiplicity  of  vouchers  or  ex- 
hibits of  a  similar  character  are  Introduced, 
it  will  be  sufllcient  that  those  offered  on  be* 
half  of  each  litigant  be  assembled  together 
and  supplied  with  a  single  heading. 

Section  5.  A  space  of  not  less  than  half 
an  inch  shall  be  left  between  the  heading  re^ 
quired  by  the  aboVe  paragraph  and  the  in- 
strument to  which  it  relates. 

Section  6.  No  document  or  paper  shall  ap- 
pear more  than  once  In  the  transcript  unless 
offered,  by  idUferent  litigants,  each  of  whom 
requests  that  the  copy  offered  by  him  be 
transcribed. 

■  Section  T.  When  records  of  one  or  more 
suits  are  introduced  as  evidence,  tbey  shall 
appear  In  the  transcript  subsequent  in  order 
to  the  record  and  evidence  in  the  principal 
suit  and  sepai-afed  therefroin  by '  colored' 
leaves,  or  paper  covers,  which  will  serve  to 
distinguish  them  from  such  principal  record 
dnd  evidence,  and  from  each  other';  and  the^ 
shall  each  be  provided  with  indexes  such  kb 
are  reqUlfed  in  the  prinoip&l  record. 
'  Section  8.  In'  the!  absence  of  Instruction 
front  litigants,  dCatioHia,  notices  and  ttetu'ma; 
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writs — mesne  or  final,  etc.,  shall  be  omitted 
from  the  transcript,  but  may  be  supplied  upon 
timely  application  to  this  court  by  either  of 
the  parties  to  the  appeal,  upon  showing  their 
materiality. 

Section  d.  The  transcript  shall  show  by 
which  litigant  each  witness  was  sworn, 
whether  In  chief,  on  cross-examination,  or  in 
rebuttal,  and,  by  whom  examined  and  cross- 
examined. 

Section  10.  Upon  the  outside  of  the  front 
cover  of  the  transcript,  and  of  each  volume 
(where  there  are  more  than  one),  there  shall 
be  Inscribed,  with  proper  separation  of  lines 
and  spaces  and  in  the  following  order:  (1) 
The  number  of  the  case  In  this  court;  (2) 
the  number  of  the  volume.  If  there  be  more 
than  one  (below  which  there  shall  be  left  a 
space  of  two  inches  for  the  date  of  the  filing 
In  this  court);  (3)  the  date  of  the  filing  In 
this  court;  (4)  the  title  of  the  case,  with 
words  showing  the  status  of  the  parties,  re- 
spectively (1.  e.,  whether  appellant  or  appel- 
lee) ;  (5)  the  name  of  the  court  and  of  the 
parish  from  which  the  appeal  comes,  with 
the  number  of  the  case  in  such  court,  and  of 
the  judge  who  rendered  the  judgment  appeal- 
ed from;  (6)  the  name,  or  names,  of  counsel 
for  appellant,  with  words  showing  whether 
their  client  is  plalntlfl!,  defendant.  Intervener, 
opponent,  third  person,  appellant  or  appellee; 
(7)  the  name  of  counsel  for  appellee,  with 
similar  statement 

Section  11.  Where  there  is  a  subsequent 
appeal  in  a  case,  or  growing  out  of  a  case, 
theretofore  appealed  to  this  court,  the  tran- 
script already  lodged  here,  may,  on  obtain- 
ing leave  of  the  court,  be  used  for  the  pur- 
IKises  of  such  subsequent  appeal,  and  the 
transcription  of  Its  contents  dispensed  with. 

Section  12.  Transcripts  in  criminal  cases 
shall  contain:  (1)  The  minute  entries,  show- 
ing the  opening  of  the  court,  the  impaneling 
of  the  grand  jury  by  which  the  indictment 
(If  the  prosecution  was  by  Indictment)  was 
found,  and,  all  other  proceedings,  in  chrono- 
logical order,  relating  to  the  case;  (2)  the 
Indictment  or  information,  and  all  pleas,  de- 
murrers, motions,  orders  and  bills  of  excep- 
tion. Including  also,  verdict  and  sentence,  in 
the  order  In  which  they  were  filed,  made,  re- 
turned and  Imposed ;  (3)  the  notes  of  evi- 
dence, testimony  and  clerk's  certificate,  and 
the  indexes  as  required  In  civil  cases.  The 
different  portions  of  the  transcript  shall  be 
provided  with  headings,  as  required  in  civil 
cases;  the  headings  of  the  testimony  and 
documentary  evidence  shall  state  the  partic- 
ular bill,  or  bills,  of  exception  to  which  they, 
respectively,  relate  and  the  heading  of  each 
bill  of  exception  shall  refer  to  the  page  In 
the  transcript  upon  which  such  evidence  or 
testimony  Is  to  be  found.  The  inscriptions 
upon  the  front  cover  of  such  transcripts  shall 
conform  to  the  rule  relating  to  transcripts  in 
dvll  cases. 

Section  13.    All  transcripts  must  have  the 


pages  numbered  consecutively,  from  beginning 
to  end,  and  must  be  indexed  solely  with  ref- 
erence to  such  paging. 

Section  14.  Where  a  transcript,  whether 
in  a  civil  or  criminal  case,  does  not  conform 
to  the  rules  thus  established,  the  clerk  by 
whom  It  was  prepared  shall  be  required  to 
remedy  its  defects,  or  prepare  another  tran- 
script, and  show  cause  why  he  should  not  be 
punished  for  contempt  of  the  authority  of  this 
court,  and,  In  a  civil  case,  the  appeal  may  be 
dismissed,  as  circumstances  may  warrant 

BULB  IL 

Patiout  or  CoBia, 

The  clerk  of  this  court  shall  not  be  required 
to  render  services  in  his  official  capacity, 
whether  by  way  of  filing  transcripts  or  oth- 
erwise, save  upon  the  payment  of  such  costs 
as  the  law  allows. 

BULB  III. 

DocKBTiDra  or  Casks. 

Cases  will  be  docketed  in  the  order  In 
which  they  are  filed;  and  no  motion  or  ap- 
plication, save  such  as  are  heard  in  open 
court,  will  be  entertained  or  considered,  un- 
less previously  filed,  numbered  and  docketed. 

BULB  IV. 

BxTBNsioR  or  Tnus  fob  Feunq  Transcbifts. 

Motions  for  extension  of  time  for  filing 
transcripts  shall  be  supported  by  affidavit, 
stating,  specifically,  the  cause  which  prevents 
the  completion  of  the  transcript  within  the 
legal  delay.  Such  affidavit  shall  be  made  by 
the  derk  of  the  court  a  qua,  the  litigant  ap- 
plying for  the  extension,  or  his  attorney,  at 
law  or  In  fact,  as  the  one  or  the  other  may 
be  In  possession  of  the  requisite  Information. 

BULB  V. 

WiTHOBAWAL  or  TbARSCBIFTS. 

Section  1.  During  the  three  days  allowed 
by  law,  within  which  motions  to  dismiss  ap- 
peals may  be  filed,  counsel  for  appellee  may 
withdraw  the  main,  or  a  multiple,  transcript, 
but  counsel  for  appellant  shall  not  withdraw 
the  main  transcript  during  that  period.  At 
all  other  times,  except  as  hereinafter  pro- 
vided, In  paragraph  S  of  this  rule,  it  shall 
be  permissible  for  counsel  of- record  to  with- 
draw the  main  transcript,  or  one  of  the  mul- 
tiples. 

Section  2.  Transcripts  shall  be  receipted 
for,  on  withdrawal,  and  shall  be  returned 
within  a  reasonable  time,  or,  at  any  time, 
upon  the  requisition  of  the  clerk. 

Section  3.  The  main  transcript  shall  not 
be  withdrawn  from  the  clerk's  office  after 
a  cause  has  been  submitted,  or  after  the  final 
decree  therein  has  become  executory;  but  one 
of  the  multiples  may  be  withdrawn  with 
leave  of  the  court  first  obtained. 
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BtriiB  VT. 
TsAnBoupTS,  Lost  ob  Mislaid. 
Whenever  a  transcript  or  original  record 
In  a  case,  once  filed  In  the  clerk's  office,  has 
been  lost,  mislaid,  or  removed  therefrom,  ei- 
ther of  the.  parties  In  Interest  may  supply  Its 
place  with  another  transcript  or  record,  which 
shall  be  considered  filed  as  of  the  same  date 
as  that  first  mentioned;  and  the  case  will 
be  heard  In  its  regular  place  on  the  calendar; 
notwithstanding  the  absence  of  the  transcript 
or  record  first  filed. 

RULE  VIL 
Srmiros  ov  the  Cottbt. 

The  court  will  hear  argument  in  cases  ev- 
ery day,  legal  holidays  excepted,  of  each  al- 
ternate week  of  the  session,  unless  the  ac- 
cumulation of  cases,  argued  and  submitted, 
should  require  a  further  pretermission  of 
such  hearings. 

RULE  VIIL 

Motions  and  Otheb  Pleadinos,  Tnstbuo- 
TioNS  TO  Clxbk  and  Aqbeeuknts. 

Section  1.  Motions  will  be  entertained 
during  the  sittings  of  the  court,  before  and 
after  regular  business. 

Section  2.  All  motions  and  other  plead- 
ings, such  as  answers.  Joinders  in  appeal; 
pleas  of  prescription,  etc.,  shall  be  written 
upon  not  less  than  a  half  sheet  of  legal  cap, 
or  foolscap,  paper,  and  properly  Indorsed, 
and,  save  In  the  case  provided  for  in  sec- 
tion 1  of  this  rule,  Shall  be  filed  in  the  clerk's 
oflSce  before  being  presented  for  the  consid- 
eration of  the  court;  and  no  motion,  plead- 
ing or  document  shall  be  filed,  in  a  case,  after 
its  submission,  unless  accompanied  by  a  cer- 
tificate of  service  upon  the  opposing  litigant, 
or  counseL 

Section  3.  All  Instructions  to  the  clerk, 
and  agreements  of  counsel,  upon  which  the 
court  is  expected  to  act,  shall  be  tn  writing, 
as  provided  in  section  2  of  this  rule,  and  prop- 
erly indorsed  and  duly  filed. 

RULE  IX. 
Motions  to  Disuiss. 

Section  1.  Motions  to  dismiss  shall  be  fix- 
ed for  the  first  Monday  of  each  court  week, 
and  notice  of  fixing  shall  be  posted  at  the 
court  room  door,  and  copies  thereof  and  of 
accompanying  briefs  shall  be  sent,  by  the 
clerk,  to  appellants  or  their  counsel,  except 
in  cases  appealed  from  the  parish  of  Orleans. 

Section  2.  Such  motions  shall  set  forth 
distinctly  all  the  grounds  relied  on,  and,  on 
their  hearing,  shall  be  argued  by  printed 
briefs,  which  shall  conform  in  character  and 
number  to  the  requirements  for. a  brief  as 
stated  In  rule  XI. 

RULE  Z. 
Fixing  Cabxs  tob  ABomanT. 
Section  1.    Cases  which  are  not  entitled  to 


preference  shall  be  fixed  fOr  argument  by  the 
clerk,  at  least,  twenty-five  calendar  days  in 
advance  of  the  days,  respectively,  to  which 
they  are  assigned,  and  notice  of  such  fixing 
shall  be  kept  posted,  during  that  period,  at 
the  door  of  the  court  room,  which  shall  serve 
as  full  notice,  in  cases  appealed  from  the  par- 
ish of  Orleans.  In  cases  appealed  from  other 
parishes,  the  clerk  shall  mall  notices  of  the 
fixing  to  the  counsel  of  record,  and  to  the 
clerks  of  the  courts  whence  the  appeals  orig- 
inated ;  and  it  shall  be  the  duty  of  the  clerks 
of  such  courts  to  post  the  lists  at  the  doors 
of  their  respective  court  rooms. 

Section  2.  Cases  entitled  to  preference 
may  be  fixed  for  argument  by  motion,  upon 
ten,  calendar,  days  notice,  save  where  the  law 
or  the  interests  of  Justice  may  require  a 
shorter  notice.  The  clerk  shall  mail  the  no- 
tices, and  the  fact  that  be  has  done  so,  in  a 
proper  manner  and  properly  addressed,  will 
be  accepted  as  prima  fade  evidence  that  they 
have  been  received.  The  clerk  shall  fix  no 
civil  case  by  preference  without  an  order  of 
court,  save  as  provided  in  section  3  of  rule 
XIV. 

Section  8.  The  following  classes  of  cases 
are  entitled  to  preference,  and  may  be  fixed 
for  argument,  by  motion,  in  accordance  with 
section  2  of  this  rule,  to  wit:  Those  to  which 
the  state,  or  any  political  subdivision,  agency, 
or  oflicer  of  the  state,  shall  be  a  party;  In- 
terdiction appeals;  and  those  involving,  af- 
fecting or  concerning  the  following  matters 
or  any  of  them,  viz.:  Contests  for  public 
office;  the  public  interest  or  flsc;  the  consti- 
tutionality or  legality  of  any  tax,  where  the 
collection  of  the  tax  is  delayed;  the  distri- 
bution of  money  in  the  hands  of  representa- 
tives of  successions,  sheriffs  and  other  public 
officers,  receivers,  garnishees  and  deposita- 
ries ;  the  possession  of  leased  premises;  the 
validity  of  vtrills ;  the  putting  of  heirs  in  pos- 
session; demands  for  separation  from  bed 
and  board  or  divorce;  claims  for  alimony; 
awards  of  arbitrators,  amicable  compounders 
or  referees;  claims  against  sureties  on  Judi- 
cial bonds;  injunctions  in  restraint  of  writs 
of  execution  or'sdzure  and  sale;  claims  for 
wages,  salary  or  compensation  for  profes- 
sional service;  suits  upon  promissory  notes, 
where  the  answer  is  a  general  deniaL 

Section  4.  Criminal  cases  shall  be  fixed 
for  argument  by  the  clerk,  for  Saturdays  of 
each  court  week,  at  least  ten  days  in  advance 
of  the  days  to  which  they  are  assigned,  and 
similar  notices  shall  be  required  as  provided 
in  the  foregoing  section  for  dvil  cases  fixed 
by  preference. 

Section  5.  Where  a  civil  case  shall  not  have 
been  submitted  after  two  opportunities  have 
been  afforded  for  its  bearing,  it  shall  be  rele- 
gated to  the'  delay  docket,  and  shall  not  be 
withdrawn  therefrom  save  on  motion  and  by 
leave  of  the  court. 
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KUIiB  XT. 
Briefs— Thiib  Pbepabatior. 

Section  1.  All  briefs  shall  be  printed  on 
white  paper,  measuring  6x9  inches*,  and  each 
shall  bear  upon  its  cover,  (1)  the  number  in 
this  court  of  the  case  in  which  it  is  filed ; 
(2)  the  name  of  this  court;  (3)  the  name  of 
the  court  and  parish  froim  which  the  'case  is 
appealed,  and  of  the  Judge  by  whom  the  Judg- 
ment appealed  from  was  rendered;  (4)  an. 
Inscription  giving  the  name  and  the  status 
In  the  case  (whether  plaintiff,  defendant,  ap- 
pellant, appellee,  etc.)  of  the  party  in  whose 
behalf  it  Is  filed,  and  showing  whether  it  is 
an  original  or  supplemental  brief,  on  rule, 
merits,  rehearing,  etc.;  (5)  the  name  of  the 
counsel  by  whom  filed. 

Section  2.  The  brief  of  the  appellant  shall 
contain,  in  the  order  here  set  forth:  (1)  A 
succinct  syllabus,  indicating  the  points  and 
authorities  relied  on;  (2)  a  concise  state- 
ment, or  abstract  of  the  case;  (3)  a  spedflca- 
tlon  of  the  errors,  whether  of  fact  or  law,  in 
the  judgment  appealed  from,  of  which  the 
appellant  complains ;  (4)  a  brief  of  the  argu- 
ment upon  the  pleadings  and  the  facts,  with 
references  to  the  pages  in  the  transcript, 
upon  which  the  pleadings  and  testimony  re- 
ferred to  may  be  found,  and  to  the  volumes 
and  pages  of  the  statutes  and  reported  cases 
referred  to,  giving  also  the  titles  of  the  cases. 

Section  3.  The  brief  of  the  appellee  shall 
answer  the  contentions  of  the  appellant,  and. 
In  so  doing,  or  thereafter,  shall  present  the 
appellee's  own  argument  upon  the  pleadings 
and  the  facts,  subject  to  the  conditions  re- 
quired of  the  appellant:  Provided,  that,  if  the 
appellant  has  filed  no  brief,  the  appellee  shall 
state  the  whole  case  In  the  beginning. 

Section  4.  Failure  to  comply  with  the 
foregoing  requirements  will  subject  the  party 
BO  failing  to  the  penalty  of  having  his  brief 
returned  to  him. 

RULE  XII. 
Bbiefs— Theib  FiLiNa  ARn  Sebviob. 
Section  1.  In  ordinary,  appealed,  cases, 
the  appellant  shall  file  ten  copies  of  his  brief 
within  thirty  days  after  the  filing  of  the  tran- 
script,  and  shall,  at  the  same  time,  serve  a 
copy  thereof  upon  counsel  for  the  appellee; 
and  the  appellee  shall  file  ten  copies  of  his 
brief  within  thirty  days  after  receiving  the 
brief  of  iappell&nt'B  counsel,  and  shall,  at  the 
same  time,  serve  a  copy  thereof  upon  coun- 
1^1  for  appellant;  but,  In  the  etent  that  the 
brief  for  the  appellant  is  not  served  'upon 
him,  or  is  not  served,  either  within  the  de- 
lay prescribed  by  this  rule,  or,  at'  least,'  thirty 
days  before  the  case  is  called  for  argument. 
It  shall  be  sufficient  for  him  to  serve  bnd 
file  his  brief  when  the  case  is  so  called.  The 
ten  briefs  required  from  the  appellant  and 
appellee  respectively,  are  intended  for  the 
use  of  the  court,  and  the  cleric  U  not  permit- 
ted to  paiJ^  7itb  them  during  the  pendency 
of  the  appeaL 


Section  2.  In  ca^e?  flze4  by  preference,  on 
motion  of  counsel,  the  mov^r  sba}l  file  his 
hrlef  with  his  motion  and  make  service  there- 
of on  opposing  counsel,  and  opposing  couDsel 
shall  file  and  serve  Ills  brief  wfthin  se'veu 
days  after  such  service;  b'ut.  If  he  receives 
i»o  brief  from  the  mover,  or  receives  11  after 
the  expiration  of  the  delay  so  prescribed,  it 
shall  be  sufficient  for  him  to  file  and  serve 
Ills  brief  when  the  case  is  called  for  hearing. 

Section  3.  In  criminal  cases,  the  brief  for 
the  appellant  shall  be  filed  and  served  within 
ten  days  after  the  filing  of  the  transcript,  and 
the  brief  for  the  appellee  shall  be  filed  and 
served  before  tfie  submission  of  the  case. 

Section  4.  Briefs  in  addition  to  those  filed 
with,  and  in  support  of,  motions  to  dismiss 
and  applications  for  writs,  may  be  filed, 
thereafter,  before  the  return  days,  and  briefs 
for  the  defendants  in  such  proceedings  may 
be  filed  on  or  before  the  return  days. 

Section  5.  If  either  of  the  parties  refer- 
red to  in  sections  1  and  2  of  this  rule  shall 
have  failed  to  comply  with  the  requirements 
of  those  sections,  he  shaU  not  be  heard  in 
oral  argument,  when  the  case  is  called  for 
hearing.  If  both  parties  shall  have  so  failed, 
the  case  shall  be  relegated  to  the  delay  dock- 
et, and.  In  either  event.  It  shall  be  the  dutjc 
of  the  clerk  to  inform  the  court  as  to  the  sit- 
uation. 

Section  6.  No  delay  will  be  granted  for 
the  filing  of  briefs,  after  the  submission  of  a 
case,  but  parties  may,  nevertheless,  then,  file 
them;  provided,  that  the  clerk  shall  file  no 
brief  in  a  case  which  has  been  submitted,  un- 
less It  be  accompanied  by  a  certificate  of  serv- 
ice on  opposing  counsel,  showing  the  date  of 
such  service. 

Section  7.  Where  counsel  reside  in  differ- 
ent places,  a  certificate  to  the  effect  that  a 
brief,  properly  addressed  and  stsunped,  has 
been  deposited  in  the  pOst-offlce  within  the 
time  prescribed,  will  be  regarded  as  prima 
facie  evidence  of  the  service'  required  by  this 
rule;  but,  where  they  reside  in  the  same  place, 
the  certificate  should  show  service  in  person 
or  at  the  office  or  domicile  of  opposing  coun- 
sel.        ' 

RULE  XUI. 
The  Akoument— Openino  and  Ct^sina; 

TlMX  AXLOWBD. 

Section  1.  The  appellant  shall  have  the 
right  tq'  open  and  close  the  argument  In  this 
cour^  . 

Scc^on  2.  One  hour  shaU  be  allowed  to 
the  appellants  and  one  hour  to  the  appellees, 
(or  argument.  In  each  case,  unless,  for  good 
cause,  additional  time  be  gr^inted,  ji)efore  the 
argument  has  begun. 

Section  3.  Coun§el  who  cite  authorities 
whldi  are  not  in  the  library  of  the  court  will 
be  e¥P«ct^  to  9Ufiply  them. 
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BtHiB  xrv. 

Bkhzabinos. 

Section  1.  The  application  for  rehearing 
shall  be  made  by  petition,  filed  within  the  le- 
gal dela^  and  containing  a  statement  of  the 
points  of  law  and  ^act  upon  wbicli  it  is 
foimded. 

If  the  applicant  desires  further  time  for 
the  filing  of  a  brief,  he  shall  apply  to  the 
court 

Section  2.  When  a  petition  for  rehearing 
is  filed,  the  clerk  shall  enter  it  upon  the  prop- 
er docket,  and,  Immediately  upon  their  re- 
ceipt, distribute  the  briefs  filed  In  its  sup- 
port, if  any  there  be,  among  die  members  of 
the  court. 

Section  3.  When  a  rehearing  is  granted, 
the  case,  unless  otherwise  ordered  by  the 
court,  shall  be,  at  once,  fixed  for  hearing,  as 
a  preference  case ;  and,  when  called,  may  be 
argued,  orally,  or  submitted  upon  tlie  briefs 
already  filed,  or  upon  those  briefs  and  such 
additional  briefs  'as  the  parties  may  choose 
to  file,  after  serving  them  on  opposing  coun- 
seL 

Section  4.  Only  one  rehearing  shall  be 
granted,  unless  some  question  has  been  decid- 
ed, on  the  rehearing  granted,  which  had  not, 
before,  been  considered,  and  the  court  has 
reserved  the  right  to  make  another  applica- 
tion. 

Section  5.  An  application  for  rehearing 
will  be  entertained  only  when  the  judgment 
rendered  disposes  finally  of  the  case. 

Section  6.  No  application  for  rehearing 
shall  be  entertained  with  respect  to  the  ac- 
tion of  the  court  in  ordering,  or  refusing  to 
order,  the  issuance  of  an  alternative  writ 
or  rule  nisi. 

RULE  XV. 
Obioiitai,  Warrs  and  Rttleb  Nisi. 

Section  1.  No  application  for  an  original 
writ,  such  as  mandamus,  prohibition,  cer- 
tiorari, writ  of  review,  or  the  like,  or  for  a 
rule  nisi  In  such  case,  shall  be  entertained 
by  t|ie  court,  or  any  of  its  members,  unless 
previously  filed  and  docketed  in  the  clerk's 
office,  and  unless  previous  notice  of  the  in- 
tention to  make  such  application  shall  have 
been  given  to  the  judge,  or  judges,  of  the 
inferior  court,  If  he,  or  they,  be'  made  re- 
spondents, and  to  the  opposing  party,  or  his 
counsel ;  the  service  of  such  notice  to  be 
made  to  appear  by  the  aflJdavit  of  the  ap- 
plicant or  his  counsel. 

Section  2.  When  an  alternative  writ,  or 
rule,  such  as  is  referred  to  in  the  preceding 
section,  shall  have  been  Issued,  the  questions 
Involved  shall  i)e  submitted  for  clecis'ion  on 
the  return  day,  upon  such  printed  briefs  as 
the  parties  may  file,  and  without  oral  argu- 
ment. 


BJTUBl  ZYL. 

Wbus  or  ComoBABi  ob  Rsmw  to  Oocbtq 
01  Apfbai.. 

Section  1.  When  the  judges  of  a  court  of 
appeal  certify  to  this  court  any' questions  of 
law,  arising  in  any  case  pending  before  tbem, 
concerning  frhlch  they  desire  instruction 
from  this  court,'  they  Siall.  also,  certify  the 
findings  of  fact  upon  which  such  questions 
are  predicated,  and  shall  forward  to  this 
tourt  such  briefs  upon  the  questions  certified 
as  may  have  been  submitted  to  them. 

Section  2.  The  petition  for  the  'writ  of 
certiorari  or  re\lew  to  a  court  of  appeal 
shall  be  verified  by  the  affidavit  of  the  peti- 
tioner, or,  in  case  of  his  absence  'from  the 
parish  in  which  the  judgment  sought  to  be 
reviewed  was  rendered,  then,  by  his  attor- 
ney; arid  the  fact  of  such  absence  shall  be 
shown  by  the  affidavit,  which  shall  also  show 
that  an  application  for  rehearing  has  been 
made  to  such  court  of  appeal;  that  the  re- 
hearing has  been  refused,  with  the  date  of 
the  refusal;  and,  that  the  applicant  has  fil- 
ed In  the  clerk's  office  of  such  court,  a  notice, 
addressed  to  the  parties  to  the  suit,  of  his 
Intention,  to  make  the  application  to  this 
court;  and  the  petition  shall  be  accompanied 
by  an  assignment  of  the  errors  complained 
of,  by  copies  of  the  original  petition  and 
answer  and  other  pleadings  to  which  the  ap- 
plication may  relate,  of  the  reasons  assign- 
ed by  the  court  of  appeal  for  its  judgment, 
of  the  petition  for  rebearing  and  brief  in 
support  thereof,  and  of  the  reasons,  if  any 
there  be,  for,  and  the  judgment,  refusing  the 
rehearing. 

Section  3.  The  service  of  notice  of  Inten- 
tion to  apply  for  certiorari  or  review,  under 
article  101  of  the  Constitution,  followed  by 
the  filing  of  the  application  within  the  time 
allowed  by  the  Constitution,  shall  operate 
to  suspend  any  further  proceedings  in  the 
case  to  which  the  application  relates,  either 
In  the  court  of  appeal  or  the  court  of  the 
first  Instance,  until  the  further  order  of  this 
court,  and  the  clerk  is  required  to  notify  the 
courts  of  appeal.  In  each  Instance,  of  the 
filing  of  such  application. 

RULE  XVII. 
Makino  Pabtiks,  in  Case  or  Death. 

Section  1.  Whenever,  pending  an  appeal, 
either  party  shall  die,  his  proi)er  representa- 
tive may  voluntarily  come  in  and  be  admit- 
ted a  party  to  the  suit,  and,  thereupon,  tbe 
cause  shall  be  heard  and  deterpiued  as  in 
other  cases. 

^tion  2.  Should  the  appellant  or  appel- 
lee diel  pending  the  appeal,  if  his  proper  rep- 
resentative be  known  and  reside  within  the 
state,  arid  has  not  made  himself  a  i>arty  be- 
fore the  court,  the  opposing '  party  may,  on 
atedavit,  apply  foi;  ap  order  to  summon  blm 
to  appear  within  twenty-five  days,  and','  In  dei 
fault  of  such  a^pearaiice,  after  due  return  o( 
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service,  may  more  the  dismissal  of  the  ap- 
peal, or  have  tbe  cause  heard  and  determin- 
ed as  in  other  cases. 

Section  3. "  If  the  proper  representative  of 
the  appellant  or  tbe  appellee,  who  has  died 
pending  the  appeal,  be  not  known,  or  does 
not  reside  within  the  state,  the  opposing 
party  may,  on  affidavit,  obtain  an  order  that, 
unless  be  shall  appear  and  become  a  party 
within  three  months  from  publication,  the 
appeal  will  be  dismissed.  Such  order  shall 
be  addressed  to  the  party  by  registered  mail, 
where  the  address  is  known,  and  shall  be 
published.  In  English,  three  times  within 
sixty  days  from  date  of  order,  fifteen  days 
to  intervene  between  publications,  in  a  news- 
paper printed  in  the  place  where  the  court 
sits,  and,  upon  proof  of  such  publication, 
and  such  mailing,  where  the  address  is 
known,  and,  in  default  of  appearance,  the 
appeal  may  be  dismissed,  or  the  cause  heard 
and  determined,  as  in  other  cases. 

Section  4.  The  foregoing  provisions  shall 
apply  to  corporations,  the  charters  of  which 
have  expired,  pending  the  appeal,  by  limita- 
tion, forfeiture,  or  other  mode  of  dissolution. 

RULE  XVIII. 

Appuoation  fob  Admission  to  thb  Bab. 

Section  1.  Save  as  provided  in  sections  2, 
8  and  4  of  this  rule  no  applicant  for  admis- 
sion to  the  bar  shall  be  accorded  en  examina- 
tion by  the  court  until  the  following  require- 
ments shall  have  been  fulfilled,  to-wit: 

1.  His  written  application,  addressed  to 
the  court,  as  provided  in  section  7  of  this 
rule,  shall  have  been  delivered  to  the  clerk 
and  his  name,  as  a  candidate,  shall  have 
been  published,  during  three  Judicial  days, 
by  posting  upon  the  bulletin  board  at  the 
court  room  door. 

2.  He  shall  have  been  examined  by  the 
proper  committee,  as  provided  by  rule  XX, 
and  the  certificate  required  by  that  rule — to 
the  effect  that  his  examination  was  satisfac- 
tory— shall  have  been  returned  to  the  court 

3.  He  shall  have  produced  to  the  court 
satisfactory  evidence: 

(a)  That  he  is,  or,  at  least  two  years 
prior  to  the  date  of  bis  application,  had  de- 
clared his  intention,  before  a  competent 
court,  or  officer,  to  become,  a  citizen  of  the 
United  States. 

(b)  That  he  Is,  or  that  it  is  his  intention 
to  become,  a  citizen  of  the  state  of  Louisi- 
ana. 

(c)  That  he  is  a  man  of  good  moral  char- 
acter. 

(d)  That  he  has  pursued  the  study  of  law 
for,  at  least,  three  years,  under  the  direction 
of  a  respectable  member  of  the  bar,  of  this 
state,  who  shall  certify,  in  detail,  the  course 
of  study  pursued  and  works  read  by  the  ap- 
plicant, and  the  number  of  hours,  approxi- 
mately, devoted  to  the  study  during  each 
year. 


Section  2.  Aiiplieanta  who  have  been 
graduated  in  the  law  schools  of  Tulaue 
University  of  Louisiana,  t«ulslana  State 
University  and  Agricultural  and  Mechanical 
College  and  Loyola  University,  will  be  grant- 
ed their  licenses  upon  producing  their  di- 
plomas, with  satisfactory  evidence  of  good  - 
moral  character ;  and  time,  shown  by  compe- 
tent certificates,  to  have  been  diligently  spent 
in  the  study  of  law,  at  those  schools,  may  be 
counted  as  part  of  the  three  years  study  re- 
quired by  paragraph  "(d)"  of  the  preceding 
section. 

Section  3.  Any  applicant,  who  shall  have 
been  graduated  at  a  law  school  of  tbe  high- 
est class  in  any  state  of  the  Union,  may  be 
relieved  of  the  necessity  of  complying  with 
the  requirement  of  paragraph  "(d)"  of  sec- 
tion 1,  of  this  rule,  upon  producing  his  di- 
ploma and  complying  with  the  other  require- 
ments of  that  section  and  with  those  of 
Act  136  of  1877  (Extra  Session),  p.  207. 

Section  4.  Any  applicant,  being 'a  citizen 
of  the  United  States,  who  shall  have  been 
licensed  to  practice  law  in  the  superior 
courts  of  any  other  state  in  the  Union,  may 
be  relieved  of  the  necessity  of  complyii^ 
with  the  requirement  of  paragraph  "(d)"  of 
section  1,  of  this  rule,  upon,  producing  satis- 
factory evidence  that  he  was  so  licensed, 
that  be  has  resided  in  this  state  during  the 
six  months  immediately  preceding  his  ap- 
plication, and  that,  during  the  three  years 
preceding  his  coming  to  this  state,  he  actual- 
ly practiced  in  such  other  state,  as  a  mem- 
ber of  the  bar  in  good  standing;  tbe  evi- 
dence, as  to  the  matter  last  mentioned,  to 
consist  of  a  certificate  from  the  presiding 
Judge  of  such  superior  court. 

Section  5.  No  applicant  will  be  re-examin- 
ed by  the  court  within  six  months  following 
an  examination  upon  which  his  application 
has  been  denied. 

Section  6.  The  court  will  not  be  satisfied 
with  the  qualifications  of  an  applicant,  in 
point  of  legal  learning,  unless  it  shall  apper- 
by  examination,  that  he  is  well  read  in  the 
following  course  of  studies,  at  least:  Inter- 
national Law,  Wilson;  Constitutional  Law, 
Cooley's  Principles  of;  Roman  Law,  Sobm's 
Institutes;  Civil  Law,  Potbier  on  Obliga- 
tions, History  of  Civil  Law  in  Louisiana, 
(3ivll  (3ode  of  Louisiana,  (3ode  of  Practice  of 
Louisiana;  Admiralty  Law,  Benedict  (4th 
Ed.  1  Vol.);  Equity,  Pomeroy  (Student's 
Edition,  1  VoL)  ;  Contracts,  Huff  cut's  Edl- 
tton  of  Anson;  Torts,  Burdlck  (2d  Ed.): 
Evidence,  McKelvey;  Bills  and  Notes,  Bige- 
low;  Conflicts,  Minor;  Insurance,  Richards; 
Corporations,  Marshall  (1  Vol.);  Crimes, 
(Mark  &  Marshall;  Federal  Practice. 
Hughes;  Louisiana  Statutes,  of  a  general 
nature:  Provided,  that  satisfactory  equiva- 
lents may  be  accepted  for  any  of  the  works 
above  prescribed. 

Section  7.  Each  applicant  shall  fill  out, 
in  his  own  bandwrltlns.  sign,  and  file  with 
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the  clerk  a  certificate  In  the  form  sbown 
In  the  appendix  to  these  rules .  (copies  of 
which  will  be  furnished  by  the  clerk),  which 
certificate,  so  filled  out  and  signed,  shall  be 
referred  by  the  clerk  to  the  proper  commit- 
tee, and  shall  be  returned  by  the  committee 
to  the  court,  after  examination  of  the  appli- 
cant, with  its  indorsement  thereon  of  the 
resolt  of  the  examination. 

Section  8.  Applicants  will  be  examined 
in  open  court,  on  the  first  Mondays,  when 
the  court  sits,  in  the  months  of  October,  De- 
cember, February,  April  and  June. 

Section  9.  No  oath  shall  be  administered 
or  license  Issued  until  the  fees  of  the  clerk 
shaU  have  been  paid. 

RULE  XIX. 

UoLL  or  Attobrets. 

Section  1.  The  clerk  is  directed  to  open 
and  keep  a  roll  of  attorneys,  wliich  shall  con- 
tain: 

(a)  The  full  name  of  each  attorney 

(b)  The  place  of  his  birth. 

(c)  The  date  of  his  birth. 

(d)  The  place  of  his  admission. 

(e)  The  date  of  his  admission. 

it)  The  authority  for  his  admission. 

(g)  The  place  of  bis  residence. 

(b)  The  signature  in  full  of  the  attorney. 

(i)  The  date  of  registry. 

Section  2.  The  clerk  shall  require  from 
the  applicant  for  enrollment  evidence  of  his 
admission  to  the  bar,  but,  in  case  of  the 
loss  or  destruction  of  the  diploma  or  license 
showing  admission,  the  clerk  shall  make  the 
enrollment,  on  the  affidavit  of  the  applicant, 
noting  the  circumstance,  in  writing,  on  the 
roU. 

Section  8.  No  attorney  who  has  failed  to 
comply  with  this  rule  shall  be  permitted  to 
practice  before  this  court 

RULE  SX. 

EXAUIRIRO     ARD    DlSBABHEKT     ComnTtltltS. 

Section  1.  The  court  has  appointed  four 
committees,  consisting,  each,  of  five  members 
if  the  bar  at,  or  near,  New  Orleans,  Monroe, 
Opelousas  and  Shreveport,  respectively,  and 
those  committees,  as  now  established  and 
constituted,  and  with  all  tbe  {towers  now 
vested  In  them  and  all  the  duties  heretofore 
assigned  to  them,  and  with  no  change  in  tbe 
tenure  by  which  the  members  hold  their 
appiAntments,  are  now  continued  for  all  the 
purposes  for  which  they  were  originally  es- 
tablished, and  with  such  further  spedflca- 
tions  of  those  purposes  and  such  enlargement 
of  the  powers  and  duties  of  the  committees 
witb  respect  thereto  as  may  be  hereinafter 
set  forth. 

Section  2.  The  committee  appointed  from 
tbe  members  of  tbe  bar  at,  or  near.  New 
Orleans,  shall  exercise  its  Jurisdiction  over 
applicants  for  admission  to,  and  members  of, 


the  bar,  residing  in  the  territory  comprising 
the  parishes  of  Orleans,  Assumption,  Ascen- 
sion, St.  James,  East  Baton  Rouge,  East  Feli- 
ciana, West  Feliciana,  St.  Helena,  Living- 
ston, Tangipahoa,  St.  Tammany,  Washing- 
ton, St.  John  the  Baptist,  St  Charles,  St 
Bernard,  Plaquemines  and  Jefferson. 

Section  S.  The  committee  appointed  from 
the  members  of  the  bar  at  or  near,  Monroe 
shall  exercise  its  jurisdiction  over  applicants 
for  admission  to,  and  members  of,  the  bar, 
residing  in  the  territory  comprising  the  par- 
ishes of  Union,  Lincoln,  Jackson,  Caldwell, 
Ouadiita,  Morehouse,  Richland,  Franklin, 
West  Carroll,  East  Carroll,  Madison,  Tensas, 
Concordia,  La  Salle  and  Catahoula. 

Section  4.  The  committee  appointed  from 
the  members  of  tbe  bar  at  or  near,  Shreve- 
port shall  exercise  its  jurisdiction  over  ap- 
plicants for  admission  to,  and  members  of, 
the  bar,  residing  in  the  territory  compris- 
ing tbe  parishes  of  Caddo,  Bossier,  Webster, 
Bienville,  Claiborne,  De  Soto,  Red  River, 
Winn,  Grant,  Natchitoches,  Sabine,  Vernon, 
Rapides,  Calcasieu,  Allen,  Beauregard  and 
Jefferson  Davis. 

Section  5.  The  committee  appointed  from 
the  members  of  the  bar  at  or  near,  Opelou- 
sas shall  exercise  Its  jurisdiction  over  ap- 
plicants for  admission  to,  and  members  of, 
the  bar,  residing  in  tbe  territory  comprising 
tbe  parishes  of  Avoyelles,  Cameron,  Poiute 
Coupee,  West  Baton  Rouge,  Iberville,  St 
Landry,  Evangeline,  Acadia,  Vermillion,  St 
Martin,  Iberia,  St  Mary,  Terrebonne  and 
Lafourche. 

Section  6.  Tbe  term  for  which  tbe  mem- 
bers of  the  committees,  respectively,  are  ap- 
pointed is  five  years  and  vacancies  occurring 
before  the  expiration  of  that  period  shall  be 
iUled  by  appointment  for  the  unexpired  bal- 
ance of  the  original  term. 

EXAMINATTOR  or  APPLICANTS  FOB  AdIOSSIOR 

TO  THK  Bab. 

Section  7.  There  is  assigned  to  the  respec- 
tive committees  designated  in  the  preceding 
sections  2j  3,  4  and  5,  tbe  duty,  on  receipt  of 
the  certificates  required  by  section  7,  of  rule 
XVIII,  of  examining  for  admission  to  the 
bar,  all  applicants  of  whom  jurisdiction  is 
thereby  conferred  upon  them,  and  of  report- 
ing the  results  of  their  examinations,  In 
writing,  to  this  court ;  and,  in  the  discharge 
of  that  duty,  the  committees  will  be  expected 
to  inquire  carefully  into  tbe  general  qualifi- 
cations of  tbe  applicants,  as  prescribed  by 
rule  XVIII,  and  thoroughly  to  examine  them 
with  respect  to  the  course  of  study  prescrib- 
ed by  that  rule. 

Section  8.  The  members  of  the  commit- 
tees, respectively,  shall  select  their  own 
cliairmen,  and  hold  their  meetings  at  times 
and  places  as  summoned  by  such  chairmen. 

DlBBABMBRT  PBOOKBDIKOS. 

Section  0.  The  committecti  provided  for 
in  tbe  preceding  sections  of  this  rule  are, 
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respectively,  charged  with  the  further  duty 
of  investigating  complaints  made  against 
members  of  the  bar  of  whom  Jurisdiction  is 
conferred  upon  them  by  said  sections,  and, 
if  any  one  of  said  committees  shall  be  of 
opinion  that  probable  cause  for  disbarment 
has  been  shown  against  a  meml>er  of  the 
bar  within  its  Jurisdiction,  it  shall  certify 
that  fact  to  the  Attorney  General,  whose 
duty  it  shall  be,  thereupon,  to  Initiate,  In 
this  court,  a  suit  for  the  disbarment  of  such 
member,  and  the  said  committee  shall  desig- 
nate one  or  more  of  Its  members  to  associate 
with  and  assist  the  Attorney  General  in  the 
prosecution  of  such  suit,  which  shall  be  In 
the  name  of  the  state  of  Louisiana,  and  at 
the  cost  of  the  defendant,  If  condemned, 
otherwise,  without  cost 


Section  ID.  When  charges  shall  have  been 
preferred  against  a  member  of  the  bar  and  it 
becomes  necessary  for  one  or  more  members 
of  the  committee,  having  Jurisdiction,  to  be 
recused,  it  shall  be  the  duty  of  tjtie  chairman 
to  certify  that  fact  to  this  court,  and,  there- 
upon, the  court  will  designate  a  member,  or 
members,  of  the  bar  to  serve,  pro  tempore,  in 
the  place,  or  places,  of  the  member,  or  mem- 
bers, so  recused. 

RDIiB  XXI. 

The  foregoing  rules  shall  take  effect  on 
and  after  March  }5,  1915,  until  which  date 
the  present  rules  shall  continue  in  force, 
save  In  so  far  as  they  may  be  amended  or 
abrogated  In  the  meanwhile:  Provided,  ttiat 
these  rules  shall  have  no  retroactive  effect. 
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No.  20B0O. 

In  n  BEGEIVBRSHIP  OF  WBBRB-STBIB 

CO.,  Limited. 

Onpreme  Court  of  Xiouisiana.     Dec.  14,  1914. 
Behearing  Denied  Jan.  11,  1915.) 

(SvllabuM  (y  the  Court.) 

1.  COSPORATIONa   9=s»189— RiOHT   TO   Recxiv- 
KBSHIF — riCFAIBMKliT  OV  OaPITAI/— MiNOBITY 

Btockholdebs. 

Where,  in  an  action,  by  minority  stockhold- 
ers, for  the  appointment  of  a  receiver  for  a  cor- 
poration, the  evidence  discloses  that  the  direc- 
tors and  officers,  owning  or  representing  a  ma- 
jority of  the  stock,  acting  beyond  their  lawful 
authority,  have  issued  negotiable  paper,  in  the 
name  of  the  corporation,  without  consideration 
and  for  the  accommodation  of  another  corpora- 
tion, in  wtiich  they  are  interested,  or  of  an  in- 
dividual, that  the  effect  of  the  transactions,  if 
sustained,  would  be  to  impair  the  capital  of 
tbeir  corporation  to  an  extent  exceeding  50  per 
cent.,  and  that  the  situation  was  concealed  from, 
and  misrepresented  to,  the  minority  stockhold- 
ers, a  case  is  presented  for  the  appomtment  of  a 
receiver  under  Act  No.  159  of  1898,  |g  1,  2,  11. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  §S  706-722;  Dec.  Dig.  <S=»189.] 

2.  COBPOBATIONS  ®=»189  —  Receitesshif  — 

OBonitos— Fraud. 

It  is  not  necessary  for  minority  stockhold- 
ers, applying  for  the  appointment  of  a  receiver, 
under  Act  No.  169  of  1808,  §g  1,  2,  11,  to  allege 
fraud.  It  is  immaterial  in  such  case  whether 
the  gross  mismanagement,  ultra  virea  acts,  wast- 
ing, misusing,  or  misapplying  of  funds  or  vio- 
lation of  charter  rights,  specified  in  the  act,  are 
done  puniosely  and  fraudulently,  or  negligently 
and  inefficiently;  the  result  is  the  same — the 
innocent  stockholders  or  creditors  are  the  suf- 
ferers—and the  intent  of  the  law  is  to  protect 
them  from  inefficiency  and  negligence,  as  w«dl 
as  from  fraudulent  machination. 

(Bid.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  tf  706-722;   Dec.  Dig.  <S=»189.1 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parlsb  of  St  James ;  Charles  T. 
Wortham,  Judge. 

In  tbe  matter  of  the  recelTership  of  Webre- 
titeib  Company,  Limited.  From  a  Judg- 
ment denying  application  for  appointment  of 
a  recelTer,  the  applicants  appeaL  Reversed 
and  remanded,  with  directions. 

Eugene  J.  McOivney  and  Prentice  E.  Ed- 
rlngton,  Jr.,  both  of  New  Orleans,  for  appel- 
lants. Pu|^  &  Hlmel,  of  St  James,  for  ap- 
pellee. 


Statement  of  the  Case. 

MONROE,  G.  J.  A  minority  of  the  BtoA- 
holders  of  Webre^teib  Company,  limited, 
coDslstlug  of  seven  w(Hnen  and  three  men, 
and  holding  580,  out  of  2,100,  shares  of  the 
stock  of  the  company,  of  the  par  value  of  $25 
each,  prosecute  an  appeal  in  this  case  from 
a  Judgment  denying  their  appllcatloD  for  the 
appointment  of  a  receiver. 

They  allege,  In  substance,  that  the  major- 
ity of  the  stockholders,  by  grossly  mismanag- 
ing the  business  of  the  company,  through  the 
officers  elected  by  them,  and  by  the  ultra 
vires  acts  of  such  officers,  are  violating  and 
Jeopardizing  their  rights  and  putting  their 
interests  In  imminent  danger;  that  petition- 
ers have  been  refused  a  statement  of  the 
business  and  financial  condition  of  the  com- 
pany  and  permission  to  examine  the  books; 
that  no  proper  books  have  been  kept  hut 
that  the  afTairs  of  tbe  company  have  been 
permitted  to  become  confused  with  those  of 
Joseph-Webre  Company,  Limited,  an  insolv- 
ent corporation,  now  in  the  hands  of  a  re- 
ceiver, and  against  which  proceedings  In 
bankruptcy  have  been  instituted;  that  Jos- 
eph-Webre Company,  Limited,  is  indebted  to 
Webre-Stelb  Company,  Limited,  and  that 
against  good  morals  and  good  practice,  the 
same  directors  are  in  control  upon  the  boards 
of  both  companies,  the  president  of  Webre- 
Steib  Company,  Limited,  is  receiver  of  Jos- 
eph-Webre ComiMny,  Limited,  and  counsel 
holding  large  claims  for  themselves  and  oth- 
ers, adverse  to  the  Interests  of  Webre-Steib 
Company,  Limited,  are  representing  said  ad- 
verse Interests,  both  corporations  and  the  re- 
ceiver; that  petitioners  are  informed  and  be- 
lieve liiat  said  directors  and  officers  are  en- 
deavoring to  cause  certain  liabilities  of  the 
bankrupt  Joseph-Webre  Company,  Limited,  to 
be  assumed  and  paid  by  Webre-Stelb  Compa- 
ny, Limited ;  that  petitioners  are  informed  and 
believe  that  they  are  contemplating  the  im- 
position of  an  additional  mortgage  upon,  or 
the  pledging  of  the  crop  of^  Golden  Ridge 
Plantation,  the  sole  asset  of  Webre-Steib 
Company,  Limited,  with  a  view  of  purchasing 
the  assets  of  Joseph-Webre  Company,  Lim- 
ited, in  the  interest  of  said  directors  and 
officers,  and  to  the  prejudice  of  the  stock- 
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holders  of  Webre-Stelb  Oompany,  Limited, 
other  than  themselves;  that  said  majority 
stockholders,  also  directors  and  officers  of 
said  Insolvent  corporation,  propose  to  re-elect 
tlte  same  directors  and  officers  and  retain 
them  In  control  of  the  offices  of  Webre-Stelb 
Oompany,  Limited;  and  that  the  appoint- 
ment of  a  receiver  is  necessary  to  protect  the 
rights  and  Interests  of  the  minority. 

Opinion. 

[1]  It  appears  from  the  evidence  that,  npon 
January  22d  and  23d  of  this  year,  counsel 
representing  the  petitioners  wrote  to  the 
president  of  the  defendant  company  inform- 
ing him  of  tbelr  employment,  requesting  that 
a  statement  of  the  assets  and  liabilities  of 
the  company  and  of  its  Income  and  disburse- 
ments be  furnished,  and  that  they  be  permit- 
ted to  examine  the  books  of  the  company, 
through  a  certified  public  accountant  It  is 
not  shown  that  the  president  replied  to  the 
letter,  so  written,  but  it  appears  that  he 
called  on  the  writer  and  Inquired  as  to  the 
kind  of  statement  that  he  wanted,  promised 
to  furnish  it,  and  directed  the  secretary  to 
prepare  such  a  statement,  and  that  the  state- 
ment was  prepared  and  submitted  to  him, 
after  which  he  directed  the  secretary  to  send 
it  to  the  counsel  representing  the  company, 
to  be  delivered  to  the  counsel  by  whom  the 
demand  had  been  made.  It  seems,  however, 
that  there  appeared  upon  the  statement,  as  a 
liability  of  the  company,  a  certain  note  for 
(20,000,  which  had  been  issued,  In  the  name 
of  the  company,  by  its  former  president,  and 
countersigned  by  the  secretary,  without  au- 
thority or  consideration;  and,  when  the 
case  was  on  trtil,  some  two  months  later,  aud 
the  statement  was  finally  produced,  the  then 
(and  now)  president  testified  that,  though  he 
bad  Instructed  the  counsel  of  the  company  to 
deliver  It  to  plaintiff's  counsel  (without  ex- 
planation, so  far  as  the  record  discloses,  and 
as  containing  correct  information),  he  had  not 
signed  it,  because  he  did  not  believe  that  the 
company  was  bound  for  the  payment  of  the 
note  to  wbich  we  have  referred.  The  counsel 
to  whom  the  statement  was  delivered  bad  not 
previously  delivered  it  to  plaintiff's  counsel, 
and  explains  the  omission  by  saying: 

"I  was  to  send  that  statement  to  Mr.  McGlv- 
ney  and  always  forgot  to  bring  it  to  him.  I 
went  to  the  city  once  with  the  intention  of 
bringing  it  to  him,  and  I  forgot  it  on  my  desk." 

Counsel  seems  also  to  have  forgotten  that 
the  statement  might  have  been  delivered 
through  the  mall,  within  an  hour  or  two,  and 
the  result  was  that  plaintiff's  counsel  were 
obliged  to  prepare  their  petition  with  but 
little  definite  information  and  never  saw  the 
statement  or  the  books  of  the  company  until 
they  were  produced  on  the  trial.  In  the 
meanwhile,  and  before  the  suit  was  institut- 
ed, Louis  Brazan,  one  of  the  plaintiffs  here- 
in, who  is  said  to  be  a  hard-working  farmer 
with  little  business  experience,  aud  who  him- 
self owning  but  six  sliareB  of  the  stock  of 


the  company,  represents  most  of  the  minority 
stockholders,  received  a  note  from  the  counsel 
to  whom  we  have  referred,  reading:  "CJome 
at  once  to  Joe  Webre's  store,  I  want  to  see 
you  on  business."  And  he  went  to  the  place 
appointed  aud  gives  the  following  account  of 
his  experience,  to  wit: 

"They  called  me  about  three  or  four  weeks 
ago;  there  were  thr^  or  four  members  of  the 
board  of  directors  there  [meaning  of  Webre- 
Steib  Company  Limited],  Theo.  Donaldson,  Rog- 
er Steib,  Theo.  Gravols,  and  Stanislaus  Sevin, 
and  tliey  asked  me  if  we  wanted  to  buy  Josepb- 
Webre  Company  and  make  one  corporation  with 
Joseph-Webre  Company  and  Webre-Steib  Cotn- 
pany,  and  I  said:  'I  can't  give  you  no  answer. 
I'll  have  to  see  my  lawyer.'  *  *  *  Mr.  Uimel 
[counsel  by  whom  he  had  been  summoned  to 
the  meeting]  told  us  the  Webre-Steib  Company 
owes  Joe-Webre  Company  $20,000,  and,  'if  you 
want,  we  are  going  to  make  one  corporation 
with  both  places,'  and  I  told  him  'I  will  have 
to  see  my  lawyer,'  and  in  the  same  evening, 
Mr.  Uimel  came  to  my  house  and  said,  'Never 
sign  such  a  proposition,'  because  that  note  was 
no  good.  Q.  Had  you  ever  heard  of  that  $20,000 
being  due  before?    A.  No,  sir." 

Of  the  parties  thus  named  by  the  witness, 
Theodore  Gravols  was,  and  is,  and  has  been 
from  the  beginning,  a  member  of  the  board  of 
directors  of  the  defendant  company,  its  field 
manager  for  10  years  prior  to  March,  1913, 
and,  since  then,  Its  president,  and  he  was  al- 
so at  that  time  receiver  of  the  Joseph-Webre 
Company,  limited;  Roger  Steib  was,  and 
had  been  for  years,  a  member  of  the  board  of 
directors,  and  secretary-treasurer  of  the  de- 
fendant company,  and.  In  the  latter  capacity, 
had  signed  the  $20,000  note  to  which  we  have 
referred,  and  he  had  also  been  a  member  of 
the  board  of  directors  of  the  Joseph-Webre 
Company,  limited ;  and  Theodore  Donaldson 
had  been  for  several  years,  up  to  1914,  a 
member  of  the  board  of  directors  of  the  de- 
fendant company  and  the  bookkeeper  (and 
probably,  also,  director)  of  the  Joseph-Webre 
Company,  Limited,  by  whom  the  accounts  of 
the  Webre-Stelb  Company,  Limited,  and  the 
Joseph-Webre  Company,  Limited,  until  Just 
prior  to  the  appointment  of  the  receiver  for 
the  company  last  named,  had  been  kept  In  the 
same  books,  and  who  when,  in  January,  1914, 
separate  books  were  opened  for  Webre-Stelb 
Company,  limited,  gave  Information  leading 
to  the  entry  of  the  $20,000  note  as  a  liability 
(although  he  testifies  that  he  knew  that  It 
had  been  Issued  without  consideration),  and 
to  another  false  entty,  to  the  effect  that  the 
note  was  secured  by  a  second  mortgage, 
which  he  knew  to  be  nonexistent  and  which 
would  have  been  worthless  If  it  had  existed. 

Besides  the  note  for  $20,000,  which,  accord- 
ing to  the  entry  above  mentioned,  was  "given 
to  the  Bank  of  Donaldsonvllle  to  be  discount- 
ed by  them  for  account  of  L.  S.  Webre,"  there 
had  been  issued,  under  the  administration  of 
the  same  parties,  controlling  the  directorates 
of  the  two  companies,  in  the  name  of  Webre- 
Steib  Company,  Limited,  and  for  the  accom- 
modation of  Joseph-Webre  Company,  lim- 
ited, two  notes,  of  $15,000  and  $6,000,  i» 
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Bpectlvely,  and  the  |15,000  note  had  been 
paid  from  tbe  proceeds  of  the  sugar  crop 
made  by  Webre-Steib  Company,  Limited,  In 
1913,  whilst  the  $5,000  note  la  still  held  by 
one  of  the  banks  as  an  obligation  of  that 
company. 

Mr.  St  Paul,  an  expert  accountant  called 
by  plalntUts,  testified  that,  assuming  the 
$20,000  note  to  represent  a  liability,  he  found 
that  the  capital  of  the  defendant  company 
has  been  impaired  to  an  extent  exceeding  60 
per  cent ;  that  Joseph-Webre  Company,  Lilm- 
ited,  is  indebted  to  defendant  In  the  sum  of 
$7,248.26;  that  the  present  directors  of  the 
defendant  company  are  Indebted  to  Joseph- 
Webre  Company,  Limited,  In  amounts  aggre- 
gating $21,775.15,  or  more  than  one-third  of 
the  capital  of  that  company ;  that  the  same 
parties  allowed  Louis  Webre  to  get  over 
$200,000  from  that  company  upon  inadequate 
security,  causing  an  apparent  loss  to  the  com- 
pany of  $47,998.38;  and  that  the  company 
has  been  forced  Into  bankruptcy. 

The  evidence  sustains  the  assertion  that 
Mr.  Gravois  is  a  competent  field  manager; 
that  is  to  say,  witnesses  have  testified,  with- 
out contradiction,  that  Golden  Ridge  Planta- 
tion has  been  well  cultivated  and  cared  for 
under  his  administration.  In  the  13  years, 
from  1902  to  1914,  inclusive,  there  were  7 
years  during  which  no  dividends  were  declar- 
ed;- such  profits  as  may  have  been  earned 
having  been  invested  in  Improvements.  Dur- 
ing the  other  six  years  there  were  dividends 
aggregating  $28.20  per  share  (of  $25),  so  that 
the  average  dividend  during  the  13  years 
was,  say,  $2.17  per  share,  or  8.68  per  cent, 
which.  In  view  of  the  loss  of  $6,G00,  by  tbe 
failure  of  a  bank,  and  a  debt  of  $8,000,  in- 
curred by  reason  of  overfiow,  may  probably 
be  considered  a  fair  return.  But  Mr.  Gravois 
himself  disclaims  knowledge  and  experience 
in  financial  management,  and  he  participated 
in  the  action  of  tbe  board  of  directors  which 
authorized  the  accommodation  and  unsecured 
loans,  of  $15,000  and  $5,000,  to  Joseph-Webre 
Company,  Limited,  made  no  effective  objec- 
tion to  the  entry  upon  the  books  of  the  com- 
pany, as  a  liability,  of  the  $20,000  note,  sub- 
sequently issued,  without  authority  or  con- 
sideration, for  the  benefit  of  Louis  S.  Webre, 
and  participated  in  the  meeting  at  which 
Brazan,  a.  plain,  inexperienced  farmer,  who 
was  endeavoring  to  represent  some  of  the 
feminine  stockholders,  was  informed  that  the 
company  owed  the  $20,000,  although  Brazan 
Was  the  only  person  present  who  did  not  know 
to  the  contrary,  which  misinformation  was 
not  given  for  any  good  purpose  that  we  are 
able  to  discover. 

[2]  Our  statute  (Act  No.  150  of  1S98,  §  1) 
declares  that  the  district  courts  may  appoint 
receivers  to  take  charge  of  the  property  and 
business  of  corporations: 

"  •  •  •  2.  At  the  instance  of  any  stock- 
holder or  creditor,  when  the  directors  or  other 


officers  of  the  corporatlai  are  Jeopardlsinf  the 
rights  of  the  stockholders  or  creditors  by  grossly 
mismanaging  the  baiiness  or  by  committing  acts 
ultra  vires,  or  by  wasting,  misusing,  or  misap- 
plying the  property  or  funds  of  the  oorpora- 
Uon.    •    •    * 

"11.  At  the  instance  of  any  stockholder  when 
a  majority  of  the  stockholders  are  violating  the 
charter  rights  of  the  minority  and  putting  their 
interests  m  imminent  danger." 

Counsel  for  defendant  objected  to  the  in 
troduction  of  evidence,  on  the  groond  that 
plaintirrs  had  not  alleged  fraud,  but,  as  may 
be  seen,  no  sncb  allegation  is  required.  It  is 
Immaterial,  therefore,  for  the  purposes  of  the 
Question  here  presented,  whether  the  gross 
mismanagement,  ultra  vires  acts,  wasting, 
misusing,  or  misapplying  of  funds,  or  viola- 
tion of  charter  rights  specified  in  the  statute 
are  done  purposely  and  fraudulently,  or  neg> 
ligently  and  inefficiently;  the  result  is  the 
same — the  innocent  stockholder,  or  creditor. 
Is  tbe  sufferer — and  the  intent  of  the  law  Is  to 
protect  him  from  inefficiency  and  negligence^ 
as  well  as  from  fraudulent  machination.  The 
evidence  in  this  case  discloses  several,  if  not 
all,  of  tbe  conditions  contemplated  by  th« 
statute,  not  In  that  department  to  which  Mr. 
Gravois  devoted  bis  particular  attention  and 
in  which  he  is  shown  to  be  efficient,  bnt  in  the 
handling  of  the  finances,  to  which  he  does  not 
appear  to  have  attended,  and  in  which  there 
appears  to  have  been,  charitably  speaking, 
marked  inefiiclency. 

The  complaining  stockholders  are  therefore 
entitled  to  the  relief  prayed  for.  Sincer  et  al. 
V.  Alverson  et  al.,  51  La.  Ann.  955,  25  South. 
650;  Davies  et  ah  v.  Waterworks  &  Light 
Co.,  107  La.  145,  31  South.  694;  Varnado  et 
aL  ▼.  Banner  Cotton  Oil  Co.  et  al.,  126  La. 
590,  52  South.  777 ;  Van  Vleet  v.  Evangeline 
OU  Co.,  127  La.  919,  54  South.  286 ;  Id.,  129 
La.  406,  66  South.  343 ;  Brock  v.  AutomobilA 
Livery  &  Sales  Co.,  130  La.  404,  68  South.  21; 
Kerlln  v.  Bryceland  Lumber  Co.,  134  La.  463, 
64  South.  2S9 ;  Bank  v.  Bailey,  29  Okl.  246, 
116  Paa  812,  39  L.  R.  A.  (N.  S.)  1033,  and 
note. 

For  the  reasons  thus  assigned,  it  is  ordered 
that  the  judgment  appealed  from  be  set  aside, 
and  that  this  case  be  remanded,  with  instruc- 
tions to  the  district  court  to  appoint  the  re- 
ceiver as  prayed  for,  and  otherwise  to  pro- 
ceed according  to  law,  the  cost  of  this  suit 
to  be  paid  by  the  receivership^ 


OMLa.  280) 
No.  20609. 
YEROEB   ▼.    SIMMONS  et  al.   (FITZGER- 
ALD et  al..  Interveners). 

(Supreme  Court  of  Louisiana.     Dec.  14,  1914. 

On  Application  for  Rehearing, 

Jan.  11,  1915.) 

(Syllaiut  hy  the  Court.) 

l".   MORTOAOES  «S»272— FOBECLOSTJBB  —  BlOlM 

— ^TiunsB  Contract. 

The  holder  of  a  mortgage,  after  ratifying 
the  sale  of  tbe  timber  on  tbe  land  mortgaged. 
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cannot  foreclose  on  tlie  timber  dnring  the  ex- 
istence of  the  timber  contract;  and  the  trans- 
feree of  anch  mortgage  creditor,  with  notice,  has 
no  greater  rights  than  his  transferror  bad. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  715 ;  Dec.  Dig.  «=>272.] 

2.  Contracts    *=»221— "Condition    Pbeced- 

ENT." 

A  "condition  precedent"  in  a  contract  calls 
for  the  performance  of  some  act  or  the  happen- 
ing of  some  event  after  the  terms  of  the  con- 
tract have  been  agreed  upon  before  the  contract 
shall  take  effect 

[Bd.  Note.— For  other  cases,  see  Contract^ 
Cent.  Dig.  §f  lOlS-1032;   Dec  Dig.  «=»221. 

For  other  definitions,  see  Words  and  Fbraaes, 
First  and  Second  Series,  Condition  Precedent.] 

3.  Loos  AND  LooaiNQ   €=>3— MOBTOAOKS  4=» 

272— Saix  of  Timbeb— Conbbnt  of  Mobt- 

OAQEK— Validity  of  Contbact. 

A  timber  contract  which  stipulates  that  the 
INirchaser  shall  have  a  definite  term  in  which 
to  fell  and  saw  timber  and  remove  same  from 
the  land  Is  valid ;  and,  when  such  contract  has 
been  ratified  by  a  mortgage  creditor,  that  cred- 
itor, or  his  transferee,  with  notice,  cannot  en- 
Join  the  execution  of  the  contract,  or  have  it 
annulled  during  the  time  of  its  existence,  except 
for  noncompliance  by  the  obligor  with  its  terms. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent.  Dig.  fS  6-12;  Dec.  Dig.  «=>3; 
Mortgages,  Cent  Dig.  S  715;  Dec.  Dig.  «=>272.J 

Appeal  from  Ninth  Judicial  District  Court, 
Parish  of  Madison;    F.  X.  Ransdell,  Judge. 

Consolidated  actions,  one  by  Georg:e  S.  Xer- 
ger  against  O.  W.  Simmons  and  another, 
wherein  R.  H.  Fitzgerald  and  another  inter- 
vened, one  by  Joel  F.  Johnson,  Sr.,  against 
G.  W.  Simmons,  one  by  Joel  F.  Johnson,  Sr., 
against  R.  H.  Fitzgerald  and  others,  and  one 
by  R.  H.  Fitzgerald  against  A.  J.  Sevier, 
Sheriff,  and  others.  Judgment  favorable  to 
Joel  F.  Johnson,  Sr.,  and  others,  and  Sltz- 
gerald  and  others  appeal    Reversed. 

John  M.  Munholland,  of  Monroe,  for  appel- 
lants. John  B.  Stone  and  Snyder  &  Gilfoil, 
all  of  Tallulah,  for  appellee  Joel  F.  John- 
son, Sr. 

SOMMERVILLB,  J.  The  property  involv- 
ed in  this  case  is  known  as  the  Hester  plan- 
tation or  tract,  in  Madison  parish,  which 
imssed  into  the  ixwsession  of  Dr.  H.  Frlzell, 
of  Mississippi,  burdened  with  a  vendor's  lien 
represented  by  a  note  for  $20,000.  Dr.  Frizell 
sold  to  G.  W.  Simmons,  of  Memphis,  Tenn., 
with  full  warranty,  for  about  $35,000,  rep- 
resented by  notes  bearing  npon  the  property 
as  a  second  mortgage.  Simmons  sold  to  J. 
J.  Geblhansen,  of  Madison  parish,  with  full 
warranty,  and  the  latter  assumed  the  pay- 
ment of  the  $35,000  of  notes  given  by  Sim- 
mons, his  vendor,  as  the  purchase  price. 
Geblhausen  is  one  of  the  defendants  in  the 
first  of  these  consolidated  cases. 

While  Simmons  was  owner,  he  placed  a 
small  mortgage  on  the  property,  evidenced 
by  a  note  held  by  R.  H.  Fitzgerald,  who  is  tire 
real  defendant  in  these  cases. 

Joel  F.  Johnson,  of  Mississippi,  Is  the  real 
plaintiff,  although  the  first  suit  was  brought 


in  the  name  of  Gea  S.  Terger,  of  Madison 
parish. 

Prior  to  the  filing  of  these  consolidated 
suits,  Johnson  became  the  owner  of  the  note 
for  $20,000,  reduced  to  about  $9,000,  which 
was  secured  by  vendor's  lien  on  the  property, 
and  he  caused  executory  process  to  issue 
thereon  In  the  name  of  his  son,  Joel  F.  John- 
son, Jr.,  July  11,  1011. 

Tills  note  was  taken  up  by  defendant  Fitz- 
gerald, the  Junior  mortgage  creditor,  and  ex- 
ecution thereon  was  stayed. 

Johnson  subsequently  bought  from  Dr.  Frlz- 
ell the  notes  for  $35,000,  which  the  latter  had 
received  from  Simmons  as  the  purchase  price 
of  the  plantation  or  tract 

The  first  of  these  consolidated  suits  is  by 
Johnson,  the  second  mortgage  creditor,  who 
sues  via  ordinaria  Simmons  and  Gehlhausen, 
the  two  last  successive  owners  of  the  prop- 
erty, on  the  notes  issued  by  Simmons  to  Dr. 
Frlzell  in  payment  when  he  bought  the  prop- 
erty, and  which  were  assumed  by  Gehlhaus* 
en  when  he  bought  from  Simmons,  and 
plaintiff  asks  for  Judgment  against  these  two 
defendants  for  the  amount  of  the  notes,  and 
for  recognition  of  the  vendor's  Uen  and  priv- 
ilege. 

Since  the  institution  of  the  first  suit  now 
before  the  court,  Johnson  became  the  owner 
and  possessor  of  the  first  mortgage  or  ven- 
dor's lien  and  note  for  the  second  time,  and 
he  again  caused  executory  process  to  issue 
thereon.  He  was  the  purchaser  at  the  sale, 
and  he  is  now  the  owner  of  the  plantation, 
without  certain  standing  timber  thereon. 
(This  timber  bad  been  sold  by  Simmons  to 
Fitzgerald,  and  the  latter  bad  enjoined  the 
sale  of  the  timber  by  Johnson  in  this  last  ex- 
ecutory proceeding.) 

Gehlhausen's  defense  Is  that  he  bought  the 
property  with  full  warranty  of  title  from 
Simmons,  bis  codefendant,  who  in  turn 
bought  with  warranty  from  Dr.  H.  Frizell, 
and  that  Dr.  Frizell  was  the  holder  and 
transferrer  of  the  second  mortgage  notes  sued 
upon  by  Johnson. 

It  is  only  to  be  observed  in  connection  with 
these  transfers  of  the  property  that  title 
passed  with  full  warranty  from  these  suc- 
cessive owners,  without  declaring,  at  the 
time  of  the  sales,  the  existence  of  a  prior 
vendor's  lien,  and  it  follows  that  the  present 
owner  of  the  property,  Jolinson,  who  pur- 
chased at  a  sale  under  that  prior  lien  and 
mortgage  which  was  warranted  against,  can- 
not collect  from  the  last  vendee,  Gehlhausen, 
the  price  which  the  latter  agreed  to  pay  for 
the  property.  Johnson  cannot  take  the  prop- 
erty and  the  price  too.  When  Simmons 
bought  with  full  warranty  of  title,  and  gave 
his  notes  for  the  purchase  price  to  Dr.  FrlB- 
ell,  and  the  property  was  subsequently  taken 
from  him  by  the  holder  of  a  first  mortgage^ 
he  does  not  owe  the  price  to  his  vendor.  Dr. 
Frizell ;  and  Johnson,  who  acquired  the  notes 


4s9For  other  cases  see  sam*  topic  and  KBY-NUMBBR  in  all  Ke7-Nnmb«red  Dlgeeta  and  Indexes 
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sued  niMn  from  Frlzell,  the  vendor  who  sold 
to  Simmons,  only  acquired  the  rights  which 
Frlzell  held.  Frlzell  conld  not  recover  from 
Simmons  on  these  notes;  neither  can  his  ven- 
dee, Johnson,  do  so.  And  the  Hen,  privilege, 
and  mortgage  securing  these  notes  fall  with 
them,  and  execution  on  them  as  to  the  tim- 
ber will  remain  suspended  until  the  end  of 
the  year  1916,  unless  a  certain  timber  con- 
tract, which  will  be.  noticed  later  in  this  opin- 
ion, is  sooner  set  aside. 

The  suit  against  Simmons  appears  to  have 
been  correctly  disposed  of  by  the  trial  judge, 
who  did  not  render  Judgment  against  him, 
and  Johnson  has  acquiesced  in  the  Judgment, 
for  he  has  not  appealed. 

But  Geblhausen,  codefendant  with  Sim- 
mons, who  purchased  the  plantation  from 
Simmons  and  assumed  payment  of  the  notes 
Issued  by  Simmons  for  the  purchase  price, 
and  who  stands  In  the  shoes  of  Simmons  as 
to  these  notes,  has  been  condemned  to  pay 
said  notes,  although  he  has  been  deprived  of 
the  property  for  which  they  were  ^ven.  He 
<6ehlhausen)  did  not  sell  the  Simmons'  notes 
to  Johnson,  or  receive  any  of  the  selling  price 
thereof.  The  Judgment  against  Geblhausen 
will  be  reversed. 

While  Simmons  was.  owner  of  the  property 
he  sold  the  standing  Cottonwood  timber  on 
certain  parts  thereof  to  R.  H.  Fitzgerald,  of 
West  Carroll  parish,  September  8, 1911.  This 
contract  provided  that  Simmons,  the  vendor, 
should  build  a  sawmill  for  the  use  of  Fitz- 
gerald; but  this  stipulation  was  formally 
waived  by  a  subsequent  contract,  and  Fitz- 
gerald built  the  mill.  It  was  agreed  "that 
this  contract  shall  continue  In  force  for  one 
year  from  the  date  operation  of  the  mill  is 
commenced."  The  mUl  began  to  be  operated 
March  16,  1912,  and  the  contract  covering 
Cottonwood  timber  was  to  have  expired  on 
March  16, 191.3,  after  this  suit  was  filed.  The 
price  of  the  timber  was  fixed,  and  $500  were 
paid  by  Fitzgerald  to  Simmons  on  the  price 
of  the  timber.  The  balance,  at  the  rate  of 
$2.50  per  thousand  log  scale,  was  "to  be  paid 
on  all  Cottonwood  as  logs  pass  through  mill; 
payments  to  be  made  every  thirty  days  after 
operation  Is  commenced.  All  balance  due  un- 
der grades  and  prices  above  specified,  if  any, 
to  be  paid  when  lumber  is  loaded  on  cars, 
•  •  •  and  in  any  event  (Simmons  was) 
to  receive  a  minimum  price  of  not  less  thfln 
$2.50  per  thousand  feet  on  all  logs.  The 
cash  payment  hereunder  is  to  be  considered 
as  a  credit  on  said  logs  at  the  rate  specified 
until  consumed." 

The  contract  also  contained  an  option  given 
to  B^tzgerald  to  purchase  certain  merchant- 
able ash,  oak,  gum,  and  elm  timber  standing 
on  the  place  at  prices  therein  fixed,  which 
timber  was  to  be  cut  by  April  1,  1916,  and 
removed  within  nine  months  thereafter.  This 
option  was  accepted  June  1,  1012. 

It  was  further  stipulated  "that  one-half  of 
all  moneys  coming  to  the  said  Simmons  un- 


der this  agreement  shall  be  paid  over  to  Dr. 
Horton  Frlzell,  or  to  the  l<>gal  holder  or 
holders  of  the  mortgage  notes  described  in, 
and  secured  by,"  the  act  of  sale  from  Frlzell 
to  Simmons.  And  the  "agreement  was  condi- 
tioned upon  the  ratification  by  the  said 
Frlzell,  or  other  holders  of  said  notes,  and 
of  Mrs.  M.  C.  LudeUng,  or  the  legal  holder  ot 
that  certain  mortgage  note  for  $20,000"  here- 
inbefore referred  to. 

Dr.  Frlzell,  vendor  and  holder  of  the  sec- 
ond mortgage  notes,  ratified  the  contract  on 
September  16,  1911,  and  the  notes  held  by 
him  were  paraphed  to  identify  them  with  the 
timber  contract  of  sale.  Mrs.  Ludeling  did 
not  ratify  it,  and  the  parties  to  the  contract 
waived  that  provision  with  reference  to  rati- 
fication by  her.  Dr.  Frlzell  September  26, 
1011,  guaranteed  Fitzgerald  against  loss  and 
damage  from  any  Interferaice  by  Mrs.  Ludel- 
ing. 

In  the  act  of  ratification  Dr.  Frlzell  con- 
sented and  agreed  "to  the  sale  of  said  timber, 
as  therein  provided,  provided  that  payment  is 
to  be  made  to  him  of  one-half  of  all  moneys 
due,  as  provided  in  said  act  of  sale,  or  to  the 
bona  fide  owner  or  holder  of  said  notes,"  re- 
ferring to  the  second  mortgage  notes  for  $35,- 
000  held  by  him,  and  now  owned  and  sued  on 
by  Johnson. 

The  parties  to  the  contract  executed  same, 
with  the  modifications  stated,  and  the  mill 
began  to  be  operated  March  16,  1912,  and 
continued  until  the  flood  from  the  river  stop- 
ped the  mill  for  several  months. 

July  19,  1912,  Simmons,  by  public  act,  de- 
clared that,  having  received  the  $500' mention- 
ed in  the  contract,  having  been  released  from 
the  obligation  to  build  the  mill  (which  would 
have  cost  several  thousand  dollars),  and  for 
other  considerations  received  by  him,  "he 
fully  and  completely  ratified  and  accepted  the 
same  In  all  ot  its  parts  and  clauses,"  and 
declared  "that  the  said  Fitzgerald  has  fully 
and  completely  done  and  performed  any  and 
every  act  required  and  exacted  of  him  under 
the  terms  of  said  agreement." 

And  to  this  time  the  parties  to  the  agree- 
ment have  recognized  it  to  be  of  full  force 
and  effect;  and  no  one  of  them  is  before  the 
court  complaining  of,  or  asking  for  relief 
from,  it 

Joti  F.  Johnson,  Sr.,  a  stranger  to  the  con- 
tract, as  the  holder  of  the  second  mortgage, 
on  September  28, 1912,  attacked  the  contract, 
and  asked  that  It  be  avoided  and  set  aside. 
He  alleged  that  it  contains  a  condition  pre- 
cedent, which  has  never  been  complied  with; 
that  Fitzgerald  has  not  paid  the  sums  due  by 
the  terms  of  the  contract;  and  that  the 
land  upon  which  he  (Johnson)  has  liens, 
privileges,  and  mortgages  is  being  destituted 
of  the  timber  thereon,  to  his  great  loss  and 
damage.  He  sued  out  writs  of  injunction  and 
sequestration,  and  asked  further  that  Fits- 
gerald  account  for  the  timber  sawed  and 
sold  by  him ;  that  be  have  a  money  Judgment 
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against  Fitzgerald;  and  tbat  tbe  land  and 
timber  be  sold  to  satisfy  his  claims. 

Fitzgerald  answered  denying  the  allega- 
tions of  Johnson,  and,  reconvening,  asked 
for  damages  for  the  wrongful  Issuance  of  the 
writs  of  injunction  and  sequestration.  He 
also  sued  out  a  writ  of  Injunction  to  prevent 
Johnson  from  interfering  with  the  cutting 
and  sale  of  tbe  timber  covered  by  his  contract 
with  Simmons. 

There  was  Judgment  in  favor  of  Johnson, 
decreeing  that  the  land  and  standing  timber 
be  seized  and  sold  under  the  second  mort- 
gage which  had  been  transferred  by  Frizell 
to  Johnson;  that  Eltzgerald  be  enjoined  from 
cutting  timber;  that  Johnson  have  Judgment 
against  Fitzgerald  for  $3,292.68  and  for  $1,- 
598.68.  There  was  further  Judgment  in  favor 
of  Fitzgerald  and  against  Johnson  sustaining 
writs  of  Injunction  sued  out  by  Bitzgerald, 
dissolving  writs  of  injunction  and  sequestra- 
tion sued  ont  by  Johnson,  and  a  money  Judg- 
ment in  favor  of  Fitzgerald  for  (750,  |100, 
and  $300. 

Fitzgerald  has  appealed,  but  Johnson  has 
not,  and  no  amendment  of  the  Judgment  has 
been  asked  for. 

[1-3]  The  Hester  plantation  was  seized  un- 
der executory  process  in  the  suit  numbered 
1814,  in  the  consolidated  suits  before  us.  The 
sale  of  tbe  timber  was  enjoined  by  Fitzger- 
ald in  suit  numbered  1832,  and  the  land, 
without  the  timber,  was  sold  to  Johnson,  the 
seizing  creditor,  December  28,  1912. 

Tbe  land  Is  now  the  property  of  plaintiff 
Johnson,  and  certain  timber,  at  the  time  of 
suit  In  the  trial  court,  belonged  to  defendant 
Fitzgerald  under  the  contracts  for  cotton- 
wood  timber,  expiring  March  16,  1913,  and 
for  other  timber,  expiring  In  1916. 

The  timber  was  ordered  sold  in  the  judg- 
ment appealed  from  against  Gehlbausen. 
Gehlhausen  cannot  be  held  on  the  notes  sued 
upon,  and  that  Judgment  will  be  reversed  in 
its  entirety. 

The  allegation  by  plaintiff  Johnson  tbat 
the  timber  contract  entered  into  between 
defendant  Fitzgerald  and  Simmons,  the  own- 
er of  the  land  when  the  contract  was  made, 
and  which  was  ratified  by  Frizell,  the  hold- 
er of  the  second  mortgage,  contains  a  con- 
dition precedent,  which  condition  has  not 
been  performed,  is  not  supported  by  the  evi- 
dence. 

The  pertinent  terms  of  the  contract  have 
been  already  given,  and  it  (the  contract)  con- 
tains but  one  condition  which  was  required 
to  be  executed  before  the  contract  was  to  go 
into  effect,  and  that  was  "the  ratification  of 
the  said  Frizell  •  •  •  and  of  Mrs.  M. 
C.  Ludeling."  But  this  was  not  something 
to  be  done  by  Fitzgerald;  it  was  a  stipula- 
tion in  his  favor.  Dr.  Frizell  ratified  the 
contract  by  public  act,  and  the  ratification 
by  Mrs.  Ludeling  was  waived  on  the  giving 
of  a  guarantee  by  Frizell  to  Fitzgerald. 


Plaintiff  argues  that  Dr.  Frizell,  in  his 
act  of  ratification,  added  another  ccmdl- 
tlon  precedent,  when  he,  after  consenting  to 
the  sale  of  the  timber  by  Simmons  to  Fitz- 
gerald, added  or  rather  took  from  the  origi- 
nal act  of  sale  this  provision,  "Provided  that 
payment  is  to  be  made  to  him  (Frizell)  of 
one-half  of  all  moneys  due,  as  provided  in 
said  act  of  sale,  or  to  the  bona  fide  owner 
or  holder  of  said  notes,"  referring  to  tbe 
holder  or  owner  of  the  $35,000  of  notes  then 
held  by  him,  and  now  owned  by  Johnson. 
But  this  proviso  is  not  a  condition  precedent 
to  be  performed  by  Fitzgerald  before  the 
contract  was  executed.  The  contract  became 
absolute  and  obligatory  by  the  terms  embrac- 
ed in  it  Fitzgerald  was  to  go  into  posses- 
sion of  Hester  plantation  for  one  year,  erect 
a  sawmill  thereon,  fell,  and  saw  timber, 
and,  "every  30  days  after  operation  is  com- 
menced," pay  to  Simmons  one-haU  and  to 
Dr.  Frizell  one-half  of  $2.50  per  thousand 
log  scale  "as  logs  pass  through  the  mill," 
and  "the- balance,  if  any,  to  be  paid  when  lum- 
ber is  loaded  on  cars,"  after  the  cash  pay- 
ment of  $500  made  at  the  time  of  signing 
the  contract  had  been  exhausted.  These 
terms  clearly  give  a  right  to  sue  to  annul 
or  for  damages  for  breach  of  the  contract; 
bat  the  intention  of  the  parties  is  so  plain- 
ly expressed  in  the  language  used  by  them, 
and  the  nature  of  the  contract  is  such,  that 
it  is  clear  that  the  parties  did  not  agree  to 
suspend  the  contract  untU  some  condition 
happened.  8  Cyc.  558.  No  portion  of  the 
price  was  to  become  due  by  Fitzgerald  until 
after  he  had  executed  the  contract  to  the 
extent  of  entering  upon  the  land,  building 
a  mill,  felling  tbe  timber,  and  passing  tbe 
logs  through  the  mill.  And  this  construc- 
tion has  been  given  by  all  of  tbe  parties  to 
the  contract  during  its  existence;  Simmons 
has  declared  by  public  act  that  Fitzgerald 
has  complied  fully  with  his  obligations  un- 
der it;  and  there  is  before  the  court  only  a 
third  person  setting  up  that  it  contains  a 
condition  precedent  which  has  not  been 
complied  with,  and  that  the  contract  is  with- 
out effect  The  contract  was  effective  from 
its  date. 

Plaintiff  asks,  in  the  alternative,  if  there 
is  a  contract  that  it  be  set  aside  for  non- 
performance; for  the  reason  that  defendant 
Fitzgerald  has  not  paid  the  price  "every 
30  days  after  operation  (of  the  mill)  was 
commenced."  The  evidence  shows  that  the 
mill  was  run  for  some  time,  but  was  stop- 
ped for  several  months  in  the  summer  of 
1912,  on  account  of  a  flood ;  that  operations 
were  resumed  after  the  flood  subsided ;  that 
the  $500  advanced  as  a  portion  of  the  price 
was  not  exhausted  for  some  time;  and  tnat 
subsequently  the  price  was  offered  to  plain- 
tiff or  his  attorney,  and  that  they  refused 
to  receive  it,  and  that  it  was  deposited  as 
it  fell  doe  ia  bank  for  whomsoever  might  be 
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mtltled  to  receive  It  The  price  Is  not  sued 
for  in  these  consolidated  cases.  The  con- 
tract should  not  have  been  annulled. 

Johnson  obtained  an  injunction  to  prevent 
Fitzgerald  from  cutting  under  the  timber 
contract,  on  the  allegation  tliat  he  was  the 
owner  of  the  $85,000  of  second  mortgage 
notes  bearing  on  tiie  property,  which  notes 
he  had  acquired  from  Dr.  Frizell ;  that  Flta- 
gerald  was  damaging  the  property  mortgag- 
ed; and  that  the  timber  contract  was  void, 
or  should  be  avoided.  - 

The  evidence  shows  Uut  when  Johnson  ac- 
quired the  notes  from  Dr.  EUzell  he  took 
them  with  full  notice  that  Frlzell  had  sold 
the  property,  to  Simmons;  that  Simmons  had 
sold  the  timber  here  in  dispute  to  Fitzgerald; 
that  Dr.  Frlzell  had  ratified  the  sale  of  the 
timber  and  was  bound  by  the  terms  of  the 
contract ;  that  the  notes  sued  upon  by  plain- 
tiff  were  paraphed  to  identify  them  with 
said  contract;  that  all  of  these  contracts 
were  spread  upon  the  public  records  of  the 
parish;  and  that  he  was  otherwise  fully 
Informed  as  to  them.  He  acquired  no 
greater  rights  than  his  vendor,'  Frlzell,  had. 
He  was  therefore  without  right  to  enjoin 
the  execution  of  the  contract  which  his 
vendor  had  publicly  ratified,  which  con- 
tract bad  not  been  transferred  to  him  to  any 
extent,  except  to  receive  the  price  falling  due 
thereunder  every  thirty  days,  or  to  enforce 
compliance  with  its  terms.  The  writs  of  in- 
junction should  have  been  dissolved,  and  the 
writs  under  which  the  timber  had  been  se- 
questered should  have  been  set  aside. 

The  record  discloses  a  determined  effort 
on  the  part  of  Johnson  to  get  possession  of 
the  timber  on  the  Hester  plantation  for  his 
own  purposes,  and  a  reckless  resort  to  the 
processes  of  the  court  to  gain  bis  object 
The  several  writs  issued  at  his  instance  have 
interfered  with  Fitzgerald  in  bis  operations 
to  a  very  serious  extent  although  these  writs 
were  all  bonded  by  Fitzgerald.  Mill  crews 
were  stopped  from  working  and  were  dis- 
persed, and  there  is  some  testimony  that 
profitable  sales  of  lumber  were  defeated; 
Irat  there  is  not  suificlent  positive  evidence 
in  the  record  upon  which  to  base  a  fixed  sum 
for  loss  and  damage  suffered  by  Fitzgerald. 
The  amounts  fixed  by  the  trial  judge,  from 
wliich  part  of  the  judgment  no  appeal  was 
taken,  will  be  afllrmed. 

The  evidence  as  to  the  amount  and  value 
of  the  timber  cut  by  Fitzgerald  under  his 
contract  involves  Intricate  calculations,  and 
it  is  Insufficient  to  base  a  judgment  upon. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  is  re- 
r^mei  in  so  far  aa  it  is  in  favor  of  Joel  F. 
Johnson,  Sr.,  and  against  J.  J.  Qehlhausen 
and  B.  H.  Fitzgerald,  and  it  is  affirmed  in 
so  far  as  it  is  in  favor  of  R.  H.  Fitzgerald 
and  against  Joel  F.  Johnson,  Sr.,  with 
recognition  of  the  right  of  Fitzgerald  to  pro- 


ceed with  the  execution  of  his  timber  con- 
tract with  Simmons.  The  several  suits  fil- 
ed by  Johnson,  or  in  bis  betialf,  original  and 
by  way  of  intervention,  together  with  all 
pleas  filed  by  liim,  against  Oehlbausen  and 
Fitzgerald,  are  dismissed,  with  costs  to  be 
paid  by  him  in  both  courts. 

The  right  is  reserved  to  Joel  F.  Johnson, 
Sr.,  to  demand  an  accounting  from  R.  H. 
Fitzgerald  under  the  timber  contracts  en- 
tered into  between  the  latter  and  G.  W. 
Simmons,  of  dates  September  8,  1911  and 
June  1,  1912,  and  to  sue  for  the  amounts 
which  may  be  found  to  be  due. 

O'NIEIiL,  J.,  takes  no  part,  not  having 
heard  the  argument 

On  Application  for  Rehearing. 

I'ROVOSTT,  J.  It  la  ordered,  adjudged 
and  decreed  tliat  as  to  the  claims  of  R.  H. 
Fitzgerald  in  damages  against  Oeorge  S. 
Yerger  in  suit  No.  1805,  of  the  docket  of  the 
lower  court,  entitled  George  S.  Yerger  v.  G. 
W.  Simmons  and  J.  J.  Geblhausen,  and  as 
to  the  claim  In  damages  of  R.  H.  Fitzgerald 
V.  Joel  F.  Johnson  and  Jett  B.  Snyder  in  the 
intervention  of  Joel  F.  Johnson  In  said  suit 
No.  1805,  the  judgment  heretofore  handed 
down  by  tills  court  in  the  above-entitled 
consolidated  salts  be  set  aside,  and  that 
the  Judgment  of  the  trial  court  be  also  set 
aside  and  annulled,  and  it  is  now  ordered, 
adjudged  and  decreed  that  as  to  and  on  said 
claims  In  damages  the  case  be  remanded  to 
the  trial  court  for  further  trial  and  ad- 
judication, with  leave  to  both  sides  to  offer 
further  evidence. 

Otherwise,  the  appUcatlona  for  rehearing 
are  refused. 

(U6  La.  2tl) 

No.  20884. 

STATE  V.  WOODWARD. 

(Supreme  Ck)urt  of  Louisiana.    Nov.  90,  1014. 

Rehearing  Denied,  Jan.  11,  1916.) 

(Svllaiut  ly  the  Court.) 
JuBT  «=»59,  82-JuBT  Commission— Notifi- 
cation—Objections  TO  Vknibe. 

Where  the  clerk  of  the  district  court  noti- 
fied by  mail  a  member  of  the  jury  commission  to 
attend  a  meeting  on  the  next  day,  and  the  only 
reason  he  did  not  attend  waa  becanse  the  car- 
rier delivered  the  notice  to  the  commissioner's 
wife,  and  she  did  not  deliver  it  to  him  until  too 
late  in  the  day,  held,  that  the  notification  was 
sufficient,  and,  moreover,  that  the  defendant  was 
not  prejudiced  by  the  alMence  of  the  commia- 
sioner. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  if  268-272,  282.  307-^Q9,  331,  332.  348, 
359,  367,  380;  Dec  Dig.  «e=>59,  82.] 

Appeal  from  Thirtieth  Judicial  District 
Court,  Parish  of  Caldwell ;  George  Wear,  Sr., 
Judge. 

Samod  B.  Woodward  was  convicted  of 
shooting  with  intent  to  kill,  and  appeals.  Af- 
firmed. 
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Wear  ft  Tones,  of  Jena,  for  appellant.  B. 
G.  Pleasant,  Atty.  Gen.,  and  S.  L.  Klchey, 
Dlst  Atty.,  of  Jena  (O.  A.  Gondran,  of  New 
Orleans,  of  counsel),  for  the  State. 

LAND,  J.  Defendant  was  convicted  and 
sentenced  for  the  crime  of  shooting  with  In- 
tent to  UU. 

He  has  appealed,  and  relies  for  reversal 
npon  a  single  bill  of  exception  taken  to  the 
refusal  of  the  Judge  to  quash  the  venire  for 
the  week,  on  the  ground  that  George  Ship, 
one  of  the  Jury  commissioners,  had  not  been 
duly  notified  to  attend  the  meeting  at  which 
the  venire  had  been  drawn. 

The  per  curiam  of  the  Judge  reads  as  fol- 
lows: 

"It  was  discovered  on  Thursday  of  the  first 
week  of  court  that  in  order  to  dispose  of  the 
business  before  the  court  that  a  jury  for  the 
second  week  would  be  necessary;  the  court  is- 
sued an  order  to  the  clerk  to  convene  the  jury 
commission  as  early  as  possible  and  draw  a  jury 
for  the  second  week.  The  clerk  summoned  all 
the  jury  commission  to  be  present  on  the  next 
day  at  1  o'clock,  and  they  were  all  present  at 
that  hour  except  Commissioner  Ship.  The  clerk 
notified  him  by  letter,  which  letter  was  mailed 
on  the  day  the  order  was  given  and  reached  him 
the  next  day  at  1:15  o'clock.  Ship  not  having 
appeared  with  the  other  commissioners,  the 
drawing  of  the  jury  was  delayed  until  some  time 
after  4  o'clock  p.  m.,  in  order  that  he  might  be 
present.  It  appears  from  the  note  of  evidence 
taken  that  Ship  was  not  at  home  when  the  no- 
tice reached  there,  but  had  he  been  at  home  he 
would  have  received  the  notice  in  time  to  have 
participated  in  the  drawing  of  the  jury.  The 
clerk,  fearing  that  the  letter  or  notice  mailed 
would  not  reach  him  in  time,  tried  to  telephone 
him  to  be  present,  and,  failinf;  in  that,  sent  a 
special  notice  by  deputy  sheriff,  whidi  notice 
reached  Ship  about  4  o'clock. 

"The  necessity  for  the  second  week's  jury  was 
brought  about  by  the  action  of  the  defendant, 
who  evaded  the  court  in  order  to  avoid  the  serv- 
ice of  the  venire  of  the  first  week  which  he  is 
entitled  to  before  trial,  and  the  sheriff  succeed- 
ing in  finding  him  hid  under  his  house,  which  is 
in  the  town  of  Columbia  where  court  was 
I>eing  held,  on  Thursday  of  the  first  we^k,  the 
day  on  which  the  order  for  the  second  week's 
jurywas  given. 

"The  notice  as  given  through  the  mail  reached 
the  said  commissioner's  home  in  time  to  have 
enabled  him  to  have  been  present  and  partici- 
pated in  the  said  drawing,  according  to  his  own 
testimony,  and  in  view  of  the  fact  that  every 
effort  possible  was  made  in  order  that  his  pres- 
ence might  be  had,  the  court  is  of  opinion  that 
he  was  duly  notified  as  is  contemplated  by  law." 

Mrs.  Ship  received  the  notice  about  1:15 
p.  m.,  but  her  husband  was  at  work  in  the 
fields  some  distance  from  his  house,  and  did 
not  receive  the  notice  until  about  5  p.  m.  Mr. 
Ship  stated  that  if  he  had  received  the  notice 
at  1 :15  p.  m.  he  could  have  arrived  at  the 
courthouse  by  4  o'clock  of  the  same  evening. 
As  it  was,  Mr.  Ship  left  for  Columbia  as  soon 
as  he  received  the  notice,  but  arrived  too 
late  to  participate  in  the  drawing  of  the 
Jury. 

Mr.  Ship  lived  on  a  rural  delivery  route, 
and  he  or  some  member  of  his  family  met  the 
carrier  every  day  for  the  purpose  of  receiv- 
ing mail. 


Under  section  8  ct  Act  136  of  1808,  a  Jury 
commission  consists  of  six  members,  Indndlng 
the  clerk  of  the  district  court,  and  any  three 
members,  together  with  the  derk,  constitute 
a  quorum;  provided  that  all  the  members 
shall  have  been  duly  notified 'by  the  clerk 
of  the  time  and  place  designated  by  him  for 
the  meeting  of  the  commission.  Of  course, 
the  law  contemplates  a  notification  In  due 
time  to  aflTord  an  opportunity  to  members  to 
participate  in  the  business  of  the  commissioiL 
State  y.  Thomas,  50  La.  Ann.  161,  23  South. 
250;  State  v.  McClendon,  118  La.  Ann  790, 
43  South.  417;  State  t.  KeUogg,  104  Ul. 
684,  2d  South.  286. 

In  State  v.  Bouvy,  124  La.  1064,  60  South. 
849,  It  was  held  that  the  fallare  to  notify 
a  monber  of  the  jury  commission,  because 
of  his  absence  from  the  parish,  was  not  suffi- 
cient cause  to  set  aside  the  venire;  and  the 
court,  Inter  alia,  said : 

"The  defendant  was  not  prejudiced  by  the  ab- 
sence of  the  jury  commissioner.  There  is  no 
rule  or  principle  requiring  the  setting  aside  of  a 
verdict  on  the  ground  urged.  It  did  not  work 
injury." 

See,  also,  State  t.  Kellogg,  104  La.  584, 
29  South.  285. 

In  the  case  at  bar  the  Jury  commissioner 
was  duly  notified  by  mail,  and  did  not  re- 
ceive the  notice  in  time  because  he  was  not 
at  his  house,  and  his  wife  did  not  carry  or 
send  the  notice  to  him.  The  clerk  of  the 
district  court  was  very  diligent  in  his  en- 
deavors to  notify  the  Jury  commissioner,  us- 
ing the  mail,  the  telephone,  and,  flnal^,  a 
special  messenger. 

The  defendant  suffered  no  prejudice  what- 
ever in  the  premises,  and  his  objections  to 
the  venire  are  without  merit. 

Judgment  affirmed. 


OWLa.  S9« 


Na  19884. 


MISTICH  V.  COLLETTH. 

(Supreme  Court  of  Louisiana.     Dec.  14,  1914. 

On  Application  for  Rehearing,  Jan. 

11,  1916.) 

(Syllahut  ly  the  Court.) 

1.  Afpeai.  and  Ebbob  «=>1177  —  BncAirD — 

Gbounds. 
A  case  will  not  be  remanded  for  an  inqnir; 
into    matters    which   have   occurred   since    the 
trial  in  the  court  below  and  which  have  no  bear- 
ing upon  the  issues  brought  up  by  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  4597-4604,  4606-1610: 
Dec.  Dig.  «S=>1177.] 

2.  Maucious  FBOsECxrnoH  «=s>ie,  34— Right 
or  Acmon  — DcnnsK— AnoTHSB  Pboskod- 
noR. 

Where  it  clearly  appears  that  a  criminal 
prosecution  was  instigated  by  malice,  and  was 
without  probable  cause,  damages  are  recover- 
able, and  the  fact  that  the  party  making  the 
charge  instigated  other  prosecutions  against  the 
same  defendant,  even  though  they  may  not  have 
been  abandoned  until  after  the  institution  of 
tiie  action  in  da'mages,  throws  light  upon  the  mo- 
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tive  for  the  furoflectitioii  which  had  terminated 
with  the  Rcqaittal  of  sncb  defendant. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  19-22,  B9,  70 ;  Dec. 
Dig.  <S=»16,  84.] 

Appeal  tKoa  Twenty-Ninth  Judicial  Dis- 
trict Court,  Parish  of  Plaqnemine;  R.  B. 
Hlngle,  Judge. 

Action  by  Mitchell  Mlstich  against  John  B. 
Collette.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Amended  and  affirmed  on 
application  for  rehearing. 

James  Wilkinson,  of  New  Orleans,  for  ap- 
pellant. O.  S.  LlTandais,  of  New  Orleans, 
for  anpellee. 

Statement  of  the  Case. 

MONROE)  C.  J.  Defendant  prosecutes  this 
appeal  from  a  Judgment  condemning  him  to 
pay  $600,  as  damages  for  causing  the  arrest 
of  plaintlflr  upon  a  charge  of  assault  with  a 
shotgun,  and  threatening  to  kill  him  with  it, 
and  for  cansing  one  Louis  Armstrong  to 
bring  a  charge  of  assault  and  battery  against 
him.  Plaintiff  has  answered  the  appeal, 
praying  that  the  amount  of  the  award  be  in- 
creased. 

The  Judge  a  qpo  found  it  to  be  clear  that, 
In  making  the  charge  out  of  which  this  suit 
lias  arisen,  defendant  acted  with  malice  and 
without  probable  cause,  and  we  discover  no 
error  in  that  finding.  The  material  facts, -as 
disclosed  by  the  evidence,  are:  That  defend- 
ant's orange  grove,  fronting  about  an  arpent 
and  a  half,  more  or  less,  on  the  Mississippi 
river,  adjoins  that  o'f  plaistiff's  father ;  that 
the  latter  has  reared  a  large  family  of  chil- 
dren, between  whom  and  defendant  there  ap- 
pears to  have  existed  rather  bad  feeling, 
during  plaintiff's  entire  life,  of,  say,  23  years ; 
that  plaintiff  is  undersized,  crippled  in  one 
leg,  and  has  some  bad  traits  of  character 
and  the  deserved  reputation  of  carrying  a 
gun ;  that  defendant  is'  a  powerful  man,  and 
disposed  to  be  domineering  and  quarrelsome — 
his  next-door  neighbor  (on  the  other  side 
from  the  Mistich's),  who  was  summoned  as 
a  witness  in  his  behalf,  and  who  makes  no 
personal  complaint  against  him,  testifying 
that  "he  has  had  lots  of  trouble  with  other 
people,"  and  some  fights,  and  witness  could 
not  say  otherwise  than  that  "he  has  the  repu- 
tation of  being  in  court  every  time  that  the 
court  meets,  making  affidavits  against  par- 
ties." On  May  26,  1911,  a  time  when  plain- 
tiff's  father  was  absent  from  home,  defend- 
ant entered  upon  his  premises  (possibly,  in 
search  of  stray  chickens),  and  plaintiff,  being 
told  of  his  presence,  and  seeing  him  as  he 
was  about  reaching,  or  had  reached.  Ills  own 
premises  again,  asked  him  what  bis  business 
was,  whereupon  there  followed  an  inter- 
change of  language  neither  chaste,  elegant, 
nor  complimentary ;  but,  according  to  the 
testimony  of  three  witnesses  who  say  that 
they  were  present,  there  was  no  gun  dis- 
played and  no  threat  of  using  one;  and  the 


most  that  defendant  has  to  say  upon  the  sub- 
ject is  that,  being  on  his  own  property,  and 
plaintiff  being  seated  under  an  orange  tree, 
on  his  father's  place,  plaintiff  picked  up  a 
gun  that  was  lying  beside  lilm,  and  said 
(after  a  profane  prologue): 

"  'Ton  have  been  here  yesterday  and  yon  have 
been  here  to-day ;  if  you  come  over  here,  I  am 
going  to  blow  your  head  off.'  Q.  Ton  say  he 
brandished  the  gun  at  you?  A.  He  raised  it  up 
and  shook  it  at  me,  and  he  says,  'Ton  see  this? 
he  says;  •  •  •  'if  you  come  over  here,  I 
will  blow  your  head  off;  yon  have  been  here 
yesterday,  and  you  have  been  here  this  morn- 
ing.' " 

On  the  following  day  defendant  made  the 
charge  here  complained  of,  and,  upon  the 
hearing  of  the  same  before  the  committing 
magistrate,  gave  testimony  which,  in  many 
respects,  differs  radically  from  that  given  by 
him  on  the  trial  of  this  case;  the  result  of 
that  hearing  having  been  that  the  charge 
was  dismissed.  Thereafter,  on  the  same  day 
(May  26th),  it  appears  that  plaintiff  had 
some  difference  with  a  youth  of  18  by  the 
name  of  Armstrong,  and  struck  or  slapped 
him  in  the  face,  and,  the  matter  coming  to 
the  knowledge  of  defendant,  he  took  it  upon 
himself  to  call  upon  Armstrong's  f&ther,  at 
the  residence  of  the  latter,  where  he  found 
him  sick  in  bed,  and  to  insist  upon  his  prose- 
cuting the  plaintiff,  though  Armstrong,  Sr., 
told  him  that  he  was  sick  and  had  no  money 
and  did  not  vrlsh  to  prosecute.  Defendant, 
however,  undertook  to  bear  the  expense,  and 
told  -Armstrong,  Sr.,  that,  unless  he  or  his 
son  prosecuted  plaintiff,  he  (defendant)  would 
prosecute  Armstrong,  Jr.,  about  some  trifling 
matter  that  had  occurred  between  them,  and 
in  the  end  he  prevailed  on  Armstrong,  Sr., 
to  send  his  son  with  defendant  to  make 
an  affidavit  against  plaintiff,  defendant  pay- 
ing the  expense.  Later  on,  however,  the 
Armstrongs  abandoned  the  prosecution,  and 
defendant  thereupon  filed  an  affidavit  against 
Armstrong,  Jr.,  of  the  result  of  which  we  are 
not  Informed.  He  also  endeavored  to  induce 
a  young  woman  to  make  a  charge,  the  nature 
of  which  is  not  stated,  against  plaintiff,  and 
she  testifies  that  he  offered  her  $50  to  do  so, 
and  he,  in  effect,  admits  that  she  was  given 
$2  by  his  wife,  with  the  understanding  tliat 
she  would  go  to  court  on  the  following  day 
and  make  the  charge,  whicli,  however,  atu 
failed  to  do. 

Opinion. 

[1]  Defendant  baa  moved  to  remand  tha 
case,  on  the  ground  that  since  the  trial  in 
the  district  court  plaintiff  has  been  twice 
charged  with  slander,  which  he  has  admitted 
and  apologized  for ;  once  charged  with  using 
bad  language  on  the  public  highway;  once 
charged  and  convicted  of  assault  with  a  dan- 
gerous weapon,  to  wit,  a  stick ;  and  that, 
having  been  given  an  option  of  a  sentence 
upon  the  charge  last  mentioned  or  of  leaving 
the  parish,  he  has  left  the  parish. 

But,   conceding  arguendo   that  the  avex'^' 
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ments  of  fhe  motion  are  sustained  by  the 
facts  alleged,  those  facts  have  no  bearing  up- 
on the  case  now  before  us.  The  motion  is 
therefore  denied. 

[2]  It  Is  contended  that  plaintiff  should 
not  recover,  because,  though  Armstrong,  Jr., 
abandoned  the  prosecution  of  the  charge 
made  by  him,  defendant  (plaintiff  herein)  was 
not  acquitted,  and  the  nolle  prosequi  was  not 
entered  until  after  the  institution  of  this 
suit  But  there  is  no  merit  in  that  conten- 
tion, since  the  action  of  the  plaintiff  in  con- 
nection with  that  charge,  even  though  the 
charge  had  never  been  abandoned,  throws 
light  upon  the  question  of  malice  vel  non  in 
the  bringing  by  defendant  of  the  charge  of 
which  plaintiff  was  acquitted.  We  find  no 
reason  for  either  reversing  the  Judgment  ap- 
pealed from  or  Increasing  the  award  thereby 
made. 

Judgment  affirmed. 

On  Application  for  Rehearing. 

PER  CURIAM.  Our  former  decree  is  set 
aside,  and  it  is  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
amended  by  allowing  interest  from  date  of 
Judgment,  and,  as  thus  amended,  it  Is  af- 
firmed. 


(136  La.  298) 

No.  20093. 

FORT  T.  AMERICAN  NAT.  BANK. 

(Supreme  Court  of  Louisiana.     Nov.  30,  1914. 
Rehearing  Denied  January  11,  1916.) 

(SyUalut  hy  the  Court.) 

1.  Banes  and  Bankiko   «=>134— DEPOsrr— 
Aqbeement— Bills  and  Notes. 

An  agreement,  entered  into  between  a  bank 
and  a  depositor  with  said  bank,  that  a  certain 
deposit  to  be  made  in  the  future  by  said  depos- 
itor shall  be  placed  by  the  bank  to  the  credit  of 
a  past-due  note  of  the  depositor,  which  note  was 
held  by  the  bank,  is  a  binding;  agreement 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  fS  S63~S74;  Dec.  Dig.  <S=> 
134.] 

2.  Banks  and  Banking  4=>1S4— Dxposit^ 
Application  to  Note — Pbiob  Aoseement. 

And,  if  the  president  of  said  depositor,  it 
being  a  corporation,  fraudulently  causes  the  de- 
posit to  be  transferred  and  credited  to  the  per- 
sonal account  of  said  president,  and  it  appears 
that  a  new  deposit  of  said  fund  is  made  in  the 
same  bank  to  the  credit  of  said  president,  the 
bank  may  apply  the  fund  thus  fraudulently 
withdrawn  and  deposited  by  the  president  of 
the  corporation  to  the  payment  of  the  note  as 
previously  agreed  upon. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Bankine,  Gent  Dig.  §§  353-374; 'Dec.  Dig. 
«=>134J 

S.  Banks  and  Banking  4p»134— Dkposit— 
Cobfobation— Estoppel. 

Under  such  circumstances,  the  bank  will 
not  be  estopped  to  deny  that  the  president  of 
the  corporation  was  not  the  real  owner  of  the 
fund  deposited  by  him,  although  it  may  have 
honored  checks  drawn  by  the  president  individ- 


ually to  the  order  ,of  the  corporation,  the  real 
owner  of  the  fund.  ' 

[Ed.  Note.— Foe  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §§  853-374 ;  Dec.  Dig.  <3=» 
134.] 

4.  Banks  and  Bankino   ®=>134— Deposit- 
Estoppel. 

If  the  president  of  a  corporation  is  injured 
by  the  bunk  under  such  circumstances,  it  will 
be  with  full  knowledge  on  the  part  of  said  pres- 
ident, and  because  of  his  own  misconduct  in  vio- 
lating the  agreement  made  by  him  as  president 
of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  1%  353-374 ;  Dec.  Dig.  «=» 
134.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  H.  B.  Tory  against  the  Ameri- 
can National  Bank.  From  judgment  for  de- 
fendant plaintiff  appeals.    Affirmed. 

Alexander  &  Wilkinson,  of  Stareveport,  for 
appellant  Blanchard  &  Snlitta  and  Browne, 
Williamson  &  Browne,  all  of  Shreveport, 
for  appellee. 

SOMMERVILLB,  J.  Plaintiff  alleges  that 
defendant  bank  is  Indebted  to  him  in  the 
sum  of  $4,05S,  with  interest  for  an  alleged 
balance  of  a  deposit  made  by  him  November 
11,  1912,  in  said  bank. 

Defendant  answered,  denying  any  indebt- 
edness whatever  to  plaintiff.  It  alleged  that 
plaintiff  obtained  a  certificate  of  deposit 
from  it  on  the  date  mentioned,  but  alleged 
further  that  said  certificate  of  deposit  was 
obtained  by  frau^  on  the  part  of  plaintiff, 
and  by  error  of  one  of  the  employes  of  the 
defendant  bank.  It  further  alleged,  in  ex- 
planation of  the  certificate  referred  to, 
that  plaintiff,  as  president  of  the  Timpson 
Handle  Company,  borrowed  $7,500  from  de- 
fendant bank,  represented  by  a  note  of  said 
company  in  favor  of  the  defendant  bank,  in 
the  amount  named,-  payable  four  months 
after  date  at  said  bank;  that  the  note  ma- 
tured and  was  unpaid;  that  the  Timpson 
Handle  Company  received  a  check  for  $0,- 
703.38,  being  the  avails  of  a  certain  fire  in- 
surance policy  in  its  favor,  which  check  was 
deposited  by  the  Timpson  Handle  Company 
in  defendant  bank  to  the  credit  of  said  com- 
pany; that  prior  to  the  deposit  of  said  check, 
the  plaintiff,  representing  said  company,  re- 
quested that  the  bank  should  not  pay  the 
whole  amount  of  the  check  to  be  deposited 
with  it  on  the  past-due  note  of  the  company, 
as  it,  the  bank,  had  the  right  to  do,  but  that 
it  would  receive  a  partial  payment  thereof, 
to  the  extent  of  about  $4,000,  out  of  said  in- 
surance money;  that  the  bank  agreed  to  said 
arrangement  with  plaintiff,  and  never  de- 
parted from  the  agreement;  that  after  the 
deposit  of  said  check  was  made  with  de- 
fendant, and  while  the  president  of  the  de- 
fendant bank  was  out  of  the  bank,  and  away 
from  the  city  of  Shreveport,  plaintiff  en- 
tered the  bank  and  presented  to  the  teller  of 
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tbe  bank  a  «!heck  drawn  b^'hlm  as  president 
of  the  Timpson  Handle  Company,  in  favor  of 
himself  indivldiiaUy,  tor  ^,000,  which  check 
was  received  by  the  teller  of  the  bonk  in 
error,  and  was  credited  by  him  to  tbe  ac- 
count of  plainttft;  that  said  teller  was 
ignorant  of  the  fact  that  plaintiff,  as  pres- 
ident of  the  Timpson  Handle  Company,  had 
no  right  to  draw  said  check ;  that  tbe  teller 
Issued  a  certificate  of  deposit  to  plaintiff  for 
the  amount  of  said  check,  which  certificate  Is 
here  sued  upon,  in  error,  and  all  through  the 
fraud  practiced  upon  him  by  plaintiff;  that 
said  acts  on  the  part  of  plaintiff  were  in 
violation  of  the  agreement  entered  into  with 
him  by  defendant ;  that  about  $4,000  of  the 
money  to  be  deposited  to  the  credit  of  de- 
fendant company  should  go  towards  the 
partial  payment  of  the  past-due  note  of  the 
company  held  by  tbe  bank;  that  the  said 
deposit  was  the  property  of  tbe  handle  com- 
pany, and  not  the  property  of  plaintiff ;  that 
said  amount  has  now  been  credited  on  tbe 
note  of  the  handle  company  before  referred 
to,  and  that  it  has  no  money  of  plaintiff  on 
deposit;  and  that  It  is  not  indebted  unto 
him  in  any  sum  whatever. 

Tbe  agreement,  set  forth  by  defendant  In  Its 
answer,  that  it,  the  bank,  should  receive  and 
credit  on  the  past-due  note  held  by  it  of  the 
Handle  Comiwny,  about  $4,000  out  of  the  de- 
posit, is  admitted  to  be  true,  and  plaintiff  an- 
swered on  croas-ezamlnation  that  tbe  terms  of 
this  agreement  had  not  been  altered  in  any 
way  by  the  defendant  bank;  But,  while  ad- 
mttUng  that  the  bank  had  the  right,  under 
tbe  law,  to  credit  the  whole  of  said  deposit 
by  the  handle  company  on  the  past-dne  note 
held  by  the  bank,  he,  plaintiff,  contends  that 
the  bank  did  not  actually  make  such  pay- 
ment, or  credit;  and  that  the  bank  did  not 
pay  or  credit  on  the  note  the  $4,000  agreed 
upon.  He  alleges  that  the  amount  remained 
to  the  credit  of  said  company  on  the  books 
of  said  bank;  and,  as  president  of  the 
handle  company,  he  was  authorized  to  draw, 
and  did  draw,  a  check  in  his  own  favor  for 
$5,000  against  the  deposit  of  mid  company. 
He  further  claims  that  that  amount  was 
due  him  by  said  company  for  past-due  sal- 
ary; further,  that  he  bought  all  of  tbe  ac- 
counts of  the  said  Timpson  Handle  Com- 
pany, and  that  the  amount  on  deposit  with 
tbe  defendant  bank  was  one  of  said  accounts 
bongbt  by  him;  he  further  filed  a  plea  of 
estoppel,  setting  up  that  the  defendant  could 
not  be  heard  to  assert  that  be,  plaintiff,  had 
no  right  to  draw  the  check  for  $5,000  refer- 
red to,  or  to  deposit  the  certificate  of  de- 
posit therefor,  for  the  reason  that  defendant 
had  recognized  him  as  a  dei>ositor  in  tbe 
bank  and  had  paid  checks  drawn  by  him  in- 
divldnally  in  favor  of  the  Timpson  Handle 
Company,  and  had  charged  the  same  to  his 
account  on  its  books;  and  that  defendant 
vras  further  estopped  from  asserting  that  the 
Timpson  Handle  Company  did  not  authorize 
blm  to  draw  the  check  for  $6,000,  and  that 


tbe  bank  cannot  assert  defenses  personal 
to  said  company  alone.  There  was  Judgment 
for  defendant,  and  plaintiff  appeals. 

The  allegations  contained  in  defendant's 
answer  were  fully  proved. 

[1-4]  Estoppels  are  not  favored.  And, 
where  a  third  person's  interests  are  not  in- 
volved, and  all  tbe  facts  are  known  to  both 
sides,  there  can  be  no  estoppeL  If  plaintiff 
has  been  Injured,  and  tbe  record  fails  to  show 
that  he  has  been,  by  the  action  of  the  teller 
of  defendant  bank  in  permitting  him  to  draw 
from  the  bank  the  $5,000  which  belonged  to 
the  Timpson  Handle  Company,  and  which 
amount  the  teller  placed  to  the  credit  of 
plaintiff's  individual  account,  plaintiff  has 
himself  only  to  blame  for  drawing  said  check 
in  violation  of  the  express  agreement  between 
him  and  the  president  of  defendant  bank: 
that  $4,000  belonging  to  the  handle  company, 
to  be  deposited  in  the  bank,  should  be  paid 
on  the  past-due  note  of  the  handle  company 
which  was  held  by  the  bank.  Sicard  ▼. 
Schwab,  112  La.  475,  481,  36  South.  600.  Un- 
der the  circumstances  related,  a  bank  will 
not  be  estopped  from  alleging  and  showing 
that  the  fund  deposited  with  It  by  an  appar- 
ent depositor  is  a  fund  belonging  to  another 
depositor  in  said  bank,  and  that  tbe  fund 
deposited  with  the  bank  by  the  apparent  de- 
positor was  obtained  from  tbe  bank  itself  by 
error  and  fraud. 

It  appears  from  the  evidence  that  two 
checks  were  drawn  by  plaintiff  against  the 
deposit  made  by  him  in  his  name,  and  that 
they  were  honored  by  the  defendant  bank, 
and  plaintiff  alleges  that  the  defendant  is 
thereby  estopped  from  denying  that  the  de- 
posit is  his,  the  plaintiff's.  But  these  two 
checks  were  drawn  by  plaintiff  in  favor  of 
the  Timpson  Handle  Company,  the  real  own- 
er of  tbe  fund  on  deposit,  and  they  were 
placed  by  the  bank  to  the  credit  of  the  com- 
pany's account.  Such  transactions  cannot  be 
construed  as  a  recognition  on  tbe  part  of  the 
bank  that  plaintiff  was  tbe  owner  of  tbe  de- 
posit against  which  the  checks  were  drawn. 
The  checks  were  credited  by  the  bank  to  the 
real  owner  of  the  fund. 

The  attempt  on  tbe  part  of  plaintiff  to  show 
that  the  Timpson  Handle  Company  was  in- 
debted to  him  for  salary  was  not  sustained 
by  sufficient  evidence;  and,  if  It  had  been 
sustained,  plaintiff,  as  president  of  said  com- 
pany, was  prevented  from  drawing  against 
said  fund  on  behalf  of  said  company  because 
of  the  agreement  entered  into  between  bim 
and  the  defendant  bank  that  this  particular 
deposit,  or  a  certain  portion  of  it,  should  go 
towards  the  payment  of  the  past-due  note  of 
the  company  held  by  the  bank. 

The  allegation  by  plaintiff  that  be  bought 
from  the  Timpson  Handle  Company  all  the 
accounts  belonging  to  tbe  said  company,  and 
that  the  deposit  referred  to  was  one  ot  the 
accounts  bought  by  blm,  is  not  sustained  by 
the  act  of  sale  offered  in  evidence.    The  ao- 
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counts  therein  referred  to  are  book  accounts, 
and  do  not  include  cash  belonging  to  the  com- 
pany on  deposit  In  the  defendant  bank.  Be- 
sides, plaintiff  knew  that  said  deposit,  under 
an  agreement  made  by  himself  with  the  bank, 
should  be  used  by  the  bank  in  part  payment 
of  the  past^ne  note  of  the  company  held  by 
the  bank.  ' 
Judgment  afSrmed. 

PBOVOSTX,  J.,  takes  no  part 


(136  La.  803) 

(No.  2010a) 

COLLINS    T.    KRAUSB-MANAaAN    LUM- 
BER CO.,  Limited. 

(Snpreme  Court  of  Louisiana.    Not.  30,  1914, 
Rehearing  Denied  Jan.  11,  1916.) 

(SyUahu*  by  tU  Court.) 

1.  Master   and   Sebvant   «=>97,   101,   102— 
Safe  Puicb  of  Work— Dbrr  of  Master. 

The  employer  is  bound  to  furnish  his  em- 
ployes with  a  reasonably  safe  place  for  the  per- 
formance of  their  work,  and,  if  the  place  be  un- 
safe, the  remoteness  of  the  danger  will  not  ex- 
cuse the  employer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  135,  163,  171,  174,  178- 
184,  IM;    Dec.  Dig.  <S=>97,  101,  102.] 

2.  Master  and  Servant  ®=»219.  235— Ihju- 
BT  TO  Servant— Assumption  of  Risk— Cow- 

TRIBUTOBT   NEOLIGENCB. 

Unless  the  danger  be  obvious,  tlie  defenses 
of  assumption  of  nsk  and  contributory  negli- 
gence have  no  application,  where  an  injui'ed 
employe  was  engaged  at  the  time  in  the  per- 
formance of  his  work  in  the  usual  manner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §g  610-624,  710-722;  Dec. 
Dig.  «=9219,  235.] 

Appeal  from  Fifteenth  Jndldal  District 
Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action,  by  Harry  Collins  against  the 
Krause-Managan  Lumber  Company,  Limited. 
From  Judgment  for  plaintiff,  defendant 
appeals.    AfBrmed. 

J.  C.  Henrlques,  of  New  Orleans,  for  ap- 
pellant. CUne,  Cllne  &  BeU,  of  Lake  Charles, 
for  appellee. 

LAND,  J.  This  is  a  salt  for  damages  for 
personal  Injuries  sustained  by  the  plaintift 
in  the  course  of  his  employment 

There  was  judgment  In  favor  of  the  plain- 
tiff for  the  sum  of  $7,600,  and  the  defendant 
has  appealed. 

The  petition  represents  that  on  December 
9,  1912,  the  plaintiff  was  an  employe  of  the 
defendant  company  in  its  sawmill,  and  In  the 
performance  of  his  duties  proceeded  to  re- 
pair a  hole  in  the  slab  conveyor;  that  In 
making  such  repairs  he  necessarily  stood  up- 
on the  floor  of  the  mill  on  a  slightly  elevated 
board  forming  a  part  thereof;  that  while 
so  engaged  one  or  more  boards  on  which  he 
stood  broke  or  became  displaced  by  reason  of 
being  insecurely  fastened;   that  immediately 


under  the  opening  thus  made  were  one  or 
more  cogwheels  and  machinery  in  rapid  mo- 
tion; that  his  left  foot  was  precipitated 
through  said  opening,  caught  in  the  machin- 
ery, and  the  foot  and  a  portion  of  the  leg 
crushed  and  mangled  to  such  an  extent  as  to 
necessitate  their  amputation. 

The  petition  further  represents  that  the  ao> 
ddent  was  the  result  of  the  fault  and  negli- 
gence of  the  defendant  company  In  falling  to 
famish  a  safe  place  within  which  he  was 
required  to  perform  his  labors,  and  particu- 
larly in  falling  to  cover  securely  the  danger- 
ous machinery  under  said  place. 

The  petition  farther  alleged  that  the  said 
negligence  of  the  defendant,  and  the  Injury 
resulting  therefrom,  have  damaged  the  plain- 
tiff in  the  sum  of  $15,000  for  the  loss  of  his 
foot  and  a  portion  of  his  leg,  and  for  phys- 
ical pain  and  suffering,  and  the  further  sum 
of  $500  for  medical  and  hospital  expenses. 

In  an  amended  petition  the  plaintiff  set 
forth  that  he  was  ordinarily  employed  as 
gang  sawyer,  but  at  the  time  of  the  injory 
was  employed  to  make  emergency  repairs  in 
the  mill  when  notified  by  the  foreman  or  by 
a  certain  signal,  and  was  engaged  in  said 
work,  as  stated  in  the  original  petition,  in 
answer  to  a  signal  given  by  a  steam  whistle ; 
that  he  had  no  knowledge  of  the  defect  in 
the  fioor  where  he  was  standing  when  the 
Injury  occurred,  and  had  never  been  warned 
of  said  defect,  or  of  the  danger  on  account 
of  the  same. 

The  answer  admits  the  employment,  acci- 
dent, and  injury,  but  denies  the  alleged  negli- 
gence on  the  part  of  the  defendant,  and  avers 
that  the  plaintiff's  injuries  were  due  solely 
to  his  own  carelessness  and  fault 

The  answer  further  pleads,  in  the  alterna- 
tive, contributory  negligence  and  the  as- 
sumption of  the  risk  on  the  part  of  the  plain- 
tiff. 

We  have  carefully  perused  the  evidence, 
and  concur  in  the  findings  of  the  trial  judge. 

[1]  Plaintiff,  prior  to  his  employment  by 
defendant,  bad  worked  about  six  months  at 
a  neighboring  mill  as  a  sawyer,  and  at  the 
time  of  the  accident  had  worked  abont  six 
months  at  defendant's  mill  as  gang  sawyer 
and  as  one  of  two  assistants  to  the  mill- 
wright. Plaintiff  is  an  intelligent  young 
man,  with  but  little  education,  and  what  he 
knew  of  mechanics  had  been  learned  in  the 
rough  school  of  the  sawmilL  Plaintiff'  may 
have  been.  In  the  language  of  the  foreman, 
"a  natural  mechanical  genius,"  but  neverthe- 
less his  knowledge  was  limited  to  his  expe- 
rience in  sawmill  work.  There  is  nothing  to 
show  that  he  was  skilled  in  mill  construction. 

On  the  occasion  in  question,  on  a  certain 
signal,  the  plaintiff  left  his  work  at  the  gang 
saw,  and,  going  to  another  part  of  the  mill, 
met  one  of  the  bands,  who  told  him  that  the 
trouble  was  a  break  in  the  casing  of  a  slab 
conveyor  caused  by  a  slab  punching  a  hole 


®s>For  other  casss  lee  same  topic  and  KET-NUMBER  In  all  Key-Nombered  DlsesU  and  Indexaa 


Digitized  by 


Google 


I*.) 


STATE  T.  HIGHTOWER 


13 


through  It  Plalntlfl,  after  Inspecting  the 
hole,  proceeded  to  get  the  necessary  tools 
and  material  with  which  to  close  It  Direct- 
ly opposite  the  conveyor,  and  a  few  Inches 
from  it,  there  was  a  board  about  fire  feet 
long  one  inch  thick  and  ten  Inches  wide, 
raised  slightly  above  the  floor,  serving  the 
purpose  of  a  cover  or  casing  over  two  cog- 
wheels revolving  immediately  beneath.  This 
board  was  elevated  above  the  floor  to  allow 
the  cogwheels  space  to  run,  and  had  cleats 
on  three  sides  to  hold  it  in  position,  but  none 
on  the  fourth  side,  the  furthest  from  the 
conveyor.  While  plalntifC  was  standing  on 
this  board,  leaning  over  the  conveyor  to  nail 
on  the  inside,  the  board  slipped  or  tilted  un- 
der plaintliTs  foot,  which  dropped  into  the 
cogwheel,  and  was  so  badly  crushed  as  to 
necessitate  the  amputation  of  the  leg  four 
Inches  above  the  ankle. 

If  the  fourth  side  had  been  cleated  the 
board  would  not  In  oil  probability,  have 
been  moved  by  the  pressure  of  plaintiff's 
foot  The  board  was  left  insecure  for  thp 
sake  of  convenience  in  repairing  or  (dllng 
the  cogs,  which,  however,  were  generally 
oiled  from  beneath.  Both  safety  and  con- 
venience could  have  been  secured  by  the  con- 
struction of  a  cover  In  the  nature  of  a  trap- 
door. 

We  agree  with  our  learned  brother  of  the 
court  below  that  the  plan  of  construction 
was  not  a  safe  one,  and  that  proper  inspec- 
tion would  have  disclosed  the  danger.  It 
Is  no  excuse  that  an  accident  was  not  likely 
to  occur  in  the  way  that  it  did,  or  that  the 
chances  of  employes  having  any  occasion  to 
stand  on  the  board  were  remote,  "because 
the  object  of  the  requirement  that  employers 
shall  furnish  appliances  and  keefit  them 
safe  is  to  protect  workmen  against  the  chance 
or  risk  of  being  injured  by  defects  which 
care  or  prudence  can  remedy  or  avoid." 
Smith  V.  Mlnden  Lumber  Co.,  114  La.  1041, 
38  South.  821. 

[2]  The  alternative  defense  that  the  dan- 
ger was  obvious,  and  therefore  the  plaintiff 
assumed  the  risk  of  Injury,  la  not  well  found- 
ed. Plaintiff  testified  that  he  had  never  ex- 
amined the  board,  and  knew  nothing  of  its 
fastenings.  The  foreman  did  not  perceive 
danger  in  the  construction,  and  never  had  In- 
spected the  board  or  paid  any  particular  at- 
tention to  it  Mot  a  single  witness  testified 
that  there  was  apparent  danger  in  stepping 
or  standing  on  the  board  in  question.  The 
plaintiff  saw  no  danger,  and  it  is  doubtful  on 
the  evidence  whether  he  ever  moved  the  board 
from  its  position  over  the  hole.  The  danger 
was  not  apparent  to  the  workmen  in  the 
mill,  or  even  to  the  foreman,  who  represented 
the  defendant 

In  Faren  v.  Sellers  &  Co.,  39  La.  Ann.  1019, 
3  South.  363,  4  Am.  St  Bep.  260,  this  court 
said: 

"The  final  contention  of  the  defenw  is  that 
Faren  knew  the  danger,  and  assumed  the  risk 


of  the  work  In  which  he  was  engaged.  Without 
diacdssing  the  nice  distinctions  underlying  the 
application  of  the  principle  referred  to, 'it  ia 
suSScient  to  say  that  the  servant  is  only  bound 
to  see  patent  defects,  not  latent  ones;  that 
mere  knowledge  of  defects  will  not  bar  his  re- 
covery, unless  accompanied  by  knowledge  that 
the  defects  are  dangerous ;  and  that  he  has  the 
right  to  rely  upon  the  care  and  superior  knowl- 
edge and  judgment  of  bia  employer,  and  to  act 
upon  the  assumption  that  the  latter  would  not 
expose  him  to  unnecessary  risk,  and  has  taken 
all  proper  precautions  to  guard  him  from  dan- 
ger." 

Plaintiff  was  not  guilty  of  contributoiy 
negligence  in  not  stopping  the  mill  to  do  the 
work,  or  in  the  manner  of  doing  the  same,  be- 
cause he  had  the  right  to  act  on  the  assump- 
tion that  the  defendant  had  taken  proper  pre- 
cautions to  make  the  board,  as  a  part  of  the 
fioor,  safe  to  step  or  to  stand  upon.  Smith 
V.  Minden  Lumber  Co.,  114  La.  1040, 88  South. 
821. 

Mr.  Mitchell,  the  then  foreman,  testified 
that  the  board  over  the  cogwheels  was  the 
only  place  on  which  the  plalntlfl  could  have 
stood  to  repair  the  hole  in  the  slab  conductor, 
and  the  work  required  the  plaintiff  to  lean 
over  the  conductor  in  order  to  nail  the  piece 
of  plank  on  the  Inside. 

The  same  witness  further  testified  that  It 
was  not  usual  to  stop  the  mill  to  make  sndi 
repairs  as  the  plaintiff  was  working  upon; 
that  he  knew  of  no  other  or  better  way  in 
which  the  repairing  could  have  been  done 
than  the  one  followed  by  the  plaintiff;  and 
that  he  himself  would  not  have  done  the  re- 
pairing in  a  different  manner.  The  foreman 
did  not  realize  the  danger  of  the  plaintiff's 
position  on  the  board  until  after  the  accident 
The  fact  that  the  danger  was  not  obvious 
disposes  of  the  plea  of  contributory  negli- 
gence ;  and  the  main  defense  is  that  the  mas- 
ter  is  not  an  Insurer,  and  is  not  bound  to 
anticipate  and  guard  every  possible  danger. 

We  think  that  the  master  was  bound  to 
know  that  the  board  in  question  was  not  suffi- 
ciently secured  to  prevent  its  slipping  or  tilt- 
ing, should  one  of  his  servants  stand  upon 
it  in  the  performance  of  his  work. 

Judgment  affirmed- 


<U6Uu  tot) 
Mo.  20809. 
STATE  V.  HIGHTOWER. 

(Supreme  Court  of  Louisiana.    Nov.  18,  1014. 
Rehearing  Denied  Jan.  11,  IDIS.) 

(Svllalut  by  the  Court) 
1.  CaixiNAL  Law   ^=»8S8,   971  — Verdict — 

SUFFICIKNCT— AbSEST  of  JUDQinNT. 

Where,  in  a  prosecution  for. murder,  it  ap- 
pears that  the  jury  returned  into  the  court  for 
the  rendition  of  its  verdict,  that  the  foreman 
announced,  verbally,  "manslaughter,"  that  the 
clerk  of  court  thereupon  announced,  "We,  the 
jury,  find  the  accused  guilty  of  manslaughter," 
and  that  the  jury  was  then  polled,  with  respect 
to  the  verdict  as  thus  announced  by  the  clerk, 
with  the  result  that  each  of  the  Jurors  declared 
it  to  be  his  verdict  no  sufficient  ground  ia  shown 
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tcT  BastainiiiK  a  motion  in  arrest  of  jndginent, 
for  wbere  the  intention  of  the  jury  is  obvious, 
but  imperfectly  expressed,  the  verdict  may  be 
reduced  to  proper  form  by  an  officer  of  the 
court,  in  open  court,  and  in  presence  of  the 
jury,  and  affirmed,  as  thus  perfected,  by  the 
polling  of  the  jury. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  M  2109-2112'.  2463-2*468;  Dec. 
Dig.  «=>888,  971,] 

2.  Homicide   «=>300  —  Instbuctions  —  Seu- 
Defense.  ' 

The  charge,  "If  the  accused  believed,  and 
had  reasonable  ground  to  believe,  at  the  time 
she  fired  the  shot,  that  her  life  was  in  danicer, 
or  that  she  was  in  danger  of  receiving  serious 
bodily  barm,  then  she  was  justified  in  acting  in 
self-defense,  even  to  the  extent  of  taking  the 
life  of  her  adversary,"  is  sufficient,  without  the 
addition  of  such  words  as  "although  the  appre- 
hended danger  waa  not,  in  fact,  real,"  or  their 
equivalents. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  li  614,  616-620,  622-630;  Dec.  Dig. 
«S9SOO.] 

3.  Cbiminal  Law  *=>946  — New  Tbiai,— 
'  Newlt  Discovebkd  Evidence. 

Where  alleged  newly  discovered  evidence, 
when  compared  with  facts  established  and  ad- 
missions made  by  the  accused,  in  a  prosecution 
for  murder,  could  not  reasonably  be  expected 
to  change  tiie  result,  a  motion  for  new  trial  is 
jiroperly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2324-2327,  2336;  Dec.  Dig. 
«=»945.] 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Morehouse;  Ben  C.  Dawkins,  Judge. 

Annie  Hightower  was  conTicted  of  man- 
slaughter, and,  from  a  Judgment  sustaining 
a  motion  In  arrest  of  Judgment  and  remand- 
ing the  case  for  farther  trial,  the  State  ap- 
peals.   Reversed  and  remanded. 

R.  G.  Pleasant,  Atty.  Gen.,  and  Fred  M. 
Odom,  Dlst  Atty.,  of  Bastrop  (G.  A.  Gondran, 
of  Mew  Orleans,  of  counsel),  for  the  State. 
W.  H.  Todd,  of  Bastrop,  T.  H.  McGr^or,  of 
RayviUe,  and  T.  G.  Newton,  of  Bastrop,  for 
appellee. 


MONROE,  0.  J.  The  state  has  appealed 
from  a  Judgment  sustaining  a  motion  In  ar- 
rest of  Judgment  and  remanding  the  case  for 
further  trial. 

[1]  1.  The  basis  of  the  motion  In  arrest  Is 
to  be  found  in  the  following  excerpt  from 
the  minutes: 

"Whereupon  the  jury  came  Into  court  and  pre- 
sented, through  their  foreman,  the  following 
verdict,  to  wit:  'Manslaughter.'  Whereupon 
the  clerk  announced,  'We,  the  jury,  find  the  ac- 
cused guilty  of  manslaughter,'  and,  upon  polling 
the  jury,  asked  each  one  of  the  jurors  it  that 
was  his  verdict,  and  he  was  answered  that  it 
was." 

The  contention  of  defendant's  counsel  is: 
"That  the  verdict  was  meaningless  and  fatal- 
ly defective,  and  not  responsive  to  the  indict- 
ment, for  the  reason  that,  when  the  jury  re- 
Cnmed  to  render  the  verdict,  the  foreman  an- 
oonnced,  'Manslaughter,'  and  never  stated,  nor 
was  it  shown,  that  their  Intention  was  to  find 
the  accused  'guilty  of  manslaughter.' " 


Defendant  was  prosecuted  for  murder,  and. 
If  the  Jury  had  not  Intended  to  convict  her 
of  manslaughter,  the  use  of  that  word  by  the 
foreman.  In  making  his  verbal  announcement 
of  the  verdict,  would.  Indeed,  have  been  ir- 
relevant and  meaningless. 

Beyond  that,  however,  there  Is  error  In  the 
motion  In  arrest  in  the  statement,  "Nor  was 
it  shown  that  their  intention  was  to  find  the 
accused  guilty  of  manslaughter,"  for,  as  we 
have  seen,  the  word  "manslaughter,"  as  used 
by  the  foreman  of  the  Jury,  was  Interpreted 
by  the  clerk,  in  his  announcement,  to  mean, 
"We,  the  Jury,  find  the  accused  guilty  of 
manslaughter,"  and,  tbe  Jury  having  been 
polled,  each  of  them  answered  that  that  was 
his  verdict  And,  in  that  respect,  the  case 
differs  from  State  v.  Johnson,  46  La.  Ann. 
6, 14  South.  295,  in  which  there  was  the  writ- 
ten verdict,  "Manslaughter"  (signed  by  the 
foreman),  and  the  Jurors  were  asked  if  that 
was  their  verdict,  so  that,  though  there  was 
opportunity  for  explanation,  none  was  given, 
and  the  court  had  before  it  nothing  but  the 
bare  word  "manslaughter,"  with  no  language 
to  indicate  the  Intention  of  tbe  Jury  as  to  Its 
application. 

There  Is  ample  authority  for  the  proposi- 
tion that  wheu  the  intention  of  the  Jury  is 
obvious,  but  badly  expressed,  the  Judge  may 
direct  the  district  attorney  to  put  It  in  proper 
form.  In  open  court  and  that  It  may  then  be 
affirmed  by  the  Jury.  Pool  v.  State,  87  Ga. 
526,  13-  S.  E.  556 ;  Brantley  v.  State,  87  Ga. 
149,  13  S.  E.  257;  State  v.  Davis,  31  W.  Va. 
390,  7  S.  E.  24;  12  Cyc.  699  (3);  Clark's  Cr. 
Pr.  verbo  "Verdict,"  p.  483. 

In  State  V.  Scott  Ross,  32  La.  Ann.  854,  the 
Jury  brought  In  a  written  verdict  reading, 
"Guilty  without  capital  punish,"  which  the 
clerk  Interpreted,  in  announcing,  as,  "Guilty 
without  capitel  punishment,"  after  which  the 
Jury  ^as  polled  and  each  Juror  answered  that 
the  verdict,  as  thus  announced,  was  his 
verdict,  and  tbe  court  held  that: 

"Even  if  the  writing  lieft  in  doubt  what  the 
verdict  was,  which  was  not  very  probable,  the 
proceedings  connected  with  the  delivery  of  the 
verdict  *  •  *  would  certainly  remove  that 
doubt" 

And  In  State  ▼.  Smith,  83  La.  Ann.  1416, 
where  the  Jury  brought  in  a  verdict  reading, 
"We,  the  Jury,  find  Watklns  guilty  of  man- 
sluder,"  to  wtalcb  a  member  of  tbe  Jnry  had 
affixed  the  name  "Ja.  Washington"  as  that 
of  the  foreman,  who  was  unable  to  write  or 
sign  his  name,  and  whose  name  was  Jlles 
Washington,  the  court  said: 

"There  is  no  law  which  requires  the  appoint- 
ment of  a  foreman  and  verdicts  to  be  in  writ- 
ing. Verdicts  may  be  delivered  orally.  Polling 
the  jury  regularizes  the  proceedings." 

We  are  therefore  of  opinion  that  the  trial 
Judge  erred  In  sustaining  the  motion  In  ar- 
rest 

[2]  2.  When  the  Judgment  sustaining  that 
motion  was  rendered  (and  signed),  the  stat* 
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and  the  defendant  were  each  granted  an  ap- 
peal, and  defendant  now  avails  berself  of  tbe 
api>eal  granted  to  her  by  challenging  the 
trial  court's  action  In  overruling  her  bills 
of  exception  to  its  refusal  to  give  a  special 
charge  and  to  grant  a  new  trial. 
The  bill  first  mentioned  reads,  In  part: 

"It  having  been  proven  on  the  trial  that  the 
deceased  had  threatened  to  take  the  life  of  the 
accused,  and  was,  at  the  time  of  the  homicide, 
over  on  the  premiges  of  the  accused,  just  out- 
side of  the  fence,  counsel  for  the  accused  asked 
the  court  to  make  the  following  charge  to  the 
jury :  If  a  defendant  had  reason  to  believe  that 
bis  life  is  in  danger  of  receiving  great  bodily 
harm,  he  is  justified  in  doing  whatever  he  deems 
necessary  to  prevent  this  danger  or  loss  of  life, 
even  though  the  danger  is  not  real." 

The  statement,  per  curiam,  incorporated 
In  the  bill,  reads: 

"The  court  had  already  charged  that  if  the 
accused  believed,  and  had  reasonable  grounds  to 
believe,  at  the  time,  if  she  fired  the  shot,  that 
her  life  was  in  danger  of  great  bodily  harm,  then 
she  was  justified  in  acting  in  self-defense,  even 
to  the  extent  of  taking  the  life  of  her  adver- 
sary." 

We  assume  that  both  the  requested  and 
tbe  given  charges  have  been  somewhat  muti- 
lated In  the  transcription,  and  that  tbe  re- 
quested charge  should  read: 

If  a  defendant  has  reason  to  believe  that  his 
life  is  in  danger  or  that  he  is  in  danger  of  re- 
ceiving great  bodily  harm,  he  is  justifiable  in 
doing  whatever  he  deems  necessary  to  prevent 
the  danger  or  loss  of  life,  even  though  the  danger 
is  not  real. 

And  that  tbe  given  charge  should  read: 
If  the  accused  believed  and  had  reasonable 
ground  to  believe,  at  the  tim«  that  she  fired  the 
shot,  that  her  Dfe  wag  in  danger,  or  that  she 
was  in  danger  of  receiving  serious  bodily  harm, 
then  she  was  justified  in  acting  in  self-defense, 
even  to  the  extent  of  taking  the  life  of  her  ad- 
versary. 

And,  80  Interpreting  them,  we  are  of  opin- 
ion that  the  given  charge  is  to  be  preferred, 
since,  In  order  to  Justify  the  taking  of  hu- 
man life,  there  Should  not  only  be  reasonable 
ground  for  belief  in  the  threatened  danger, 
but  tbe  Jury  should  be  satisfied  that  the  slay- 
er acted  In  such  belief,  a  point  covered  by 
the  given  charge,  of  which  tbe  defendant 
would  appear  to  have  but  little  reason  to  com- 
plain, since,  standing  alone,  it  is  open  to  the 
Interpretation  that  one  who  believes,  or  has 
reasonable  ground  to  believe,  that  his  life  Is 
In  danger,  or  that  he  Is  In  danger  of  receiving 
great  bodily  harm,  thereby  acquires  tbe  right 
to  take  tbe  life  of  another,  which  la  not  the 
law.  State  v.  King,  22  La.  Ann.  454.  The 
words  "even  though  the  danger  Is  not  real," 
wblch  were  requested  by  the  defendant,  or 
their  eqtiivalents  are  not  unfrequently  added 
to  the  charges  given  In  such  cases,  but  we  are 
unable  to  say  that  they  would  have  added  any- 
thing to  the  meaning  of  the  charge  as  here 
given,  and  we  therefore  hold  that  there  was 
no  reversible  error  In  tbe  ruling  complain- 
ed of. 

[3]  8.  Tbe  second  bUl  was  reserved  to  the 


overruling  of  a  motion  for  new  trial;  the 
ground  relied  on  being  that,  on  the  morning 
after  the  conviction,  there  had  been  found, 
Imbedded  in  the  mud  of  a  creek  bottom,  at 
the  point  where  deceased  fell  into  the  creek, 
when  shot,  a  pistol,  "wblch  must  have  been 
In  the  hand  of  the  deceased  at  that  time,  or 
it  could  not  have  been  there  found." 

The  court's  addition  to  the  bill  reads.  In 
part,  as  follows: 

"The  court  was  of  the  opinion  that,  even  if 
the  alleged  newly  discovered  evidence  had  gone 
before  the  jury,  it  would  not  have  changed 
their  verdict  (the  accused  having  sworn  that  she 
saw  no  weapon);  that  deceased's  hands  were 
in  a  position  that  she  could  not  see  them,  al- 
though she  swore  that  he  was  coming  towards 
her,  in  a  physical  situation  received  [under- 
stood] by  the  jury  and  the  court,  where  it  was 
practically  impossible  for  him  to  have  done  so, 
and  in  view  of  the  further  fact  that  he  was 
shot  in  the  side  of  the  back,  under  the  left 
shoulder,  diagonally  through  the  body." 

To  the  statement  of  the  Judge,  we  may  add 
that  tbe  bill  of  exception  does  not  state  that 
tbe  pistol  therein  mentioned  was  loaded  when 
found. 

For  the  reasons  thus  assigned,  it  is  ordered 
that  the  Judgment  appealed  from,  sustaining 
tbe  motion  in  arrest,  be  set  aside,  and  tba!t 
tbe  case  be  remanded  to  be  further  proceeded 
with  according  to  law  and  to  the  views  ex- 
pressed in  the  foregoing  opinion, 

(ISC  La.  814) 
No.  20388. 

J.  M.  DRESSER  CO.,  Lfanited,  t.  HIBERNIA 
BANK  &  TRUST  CO.  et  al. 

(Supreme  Court  of  Louisiana.     Oct.  19,  1914. 
Rehearing  Denied  Jan.  11,  1915.) 

(SyttoTnu  6y  the  Court.) 

Bii,ta  AND  Notes  ®=>241,  242  — •  Cobpoba- 
TiONS  «=9l23— Pleook  ot  Stock  — "Mak- 
EB"— Ownership  or  Seoubities— SumoiXR- 
OT  OF  Evidence. 

A  <  promissory  note,  bearing  upon  its  back, 
when  negotiated,  the  signature  of  a  person  oth- 
er than  the  payee,  and  to  which  collaterals  were 
attached  to  secure  its  payment,  bore  upon  its 
face  the  following,  with  other  printed  matter, 
to  wit:  "We,  signers,  indorsers,  sureties,  and 
all  of  us,  in  solido,  promise  to  pay.  •  •  • 
The  proceeds  of  the  sale  of  the  pledged  securi- 
ties shall  be  applied:  •  •  •  (3)  To  the  pay- 
ment of  any  other  indebtedness  then  due,  or 
thereafter  to  become  due,  by  the  maker  of  this 
note,  •  •  •  up  to  $280,000.  •  •  • »  The 
securities  pledged  with  this  note  are  also  pledged 
to  secure  any  other  obligations  of  the  maker  or 
makers,  due  or  to  become  due.  •  •  •  "  Held 
(upon  the  issue  of  fact),  that  tbe  pledged  securi- 
ties belonged  to  the  party  by  whom  the  note  ap- 
peared to  have  been  executed.  Beld,  further, 
that  the  obligation  to  pay  the  note  being  impos- 
ed, in  terms,  upon  the  "signers,  indorsers,  sure- 
ties, and  all,  *  *  *  in  solido,"  and  the  ob- 
ligation with  respect  to  tbe  debts  for  which  the 
securities  attached  to  the  note  were  pledged,  be- 
ing also  in  terms  confined  in  its  application  to 
the  debts  of  the  maker  or  makers,  the  obligation 
last  mentioned  cannot  be  extended  to  debts  ot 
parties  other  than  the  maker  or  makers,  and  that 
the  name  appearing  upon  the  back  of  the  note 
does  not  appear  as  that  of  a  maker,  either  with- 
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in  the  contemplation  of  the  contract  represent- 
ed by  the  note  or  within  the  contemplation  of 
the  law  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  542,  547-559  l  Dec.  Die 
«=>241.  242;  Corporations,  Cent.  Dig.  {{  4S1, 
401,  507-612,  637,  639-646,  669,  618;  Dec.  Dig. 
9=>123. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Maker.] 

Appeal  from  Civil  District  Court,  Farlsb 
of  Orleans;   T.  C.  W.  ElUs,  Judge. 

Action  by  the  J.  M.  Dresser  Company, 
Limited,  against  the  Hibernia  Bank  &  Trust 
Comi>any  and  others.  From  a  Judgment  for 
plalntlfl,  defendants  appeal.    Affirmed. 

McCloskey  &  Benedict,  of  New  Orleans, 
for  appellants.  Foster,  Milling,  Brian  &  Saal, 
of  New  Orleans,  for  appellee. 

MONROE,  O.  J.  Defendant  prosecutes  this 
appeal  from  a  Judgment  declaring  paid  and 
canceled  (by  the  tender,  and  the  deposit  in 
tbe  registiT  of  the  district  court,  of  $19,000) 
plaintiff's  note  for  $30,000,  upon  which  there 
appears  a  credit  of  $11,000,  theretofore  paid 
on  account,  and  ordering  defendant  to  sur- 
render the  note,  together  wlUi  200  shares  of 
the  stock  of  the  Scbwing  Lumber  &  Shingle 
Company,  Limited,  pledged  for  its  payment 
Plaintiff  answers  the  appeal,  praying  that  tbe 
Judgment  be  amended  by  allowing  it  dam- 
ages, as  claimed  in  the  original  petition,  in 
the  sum  of  $5,000,  alleged  to  have  been  sus- 
tained by  reason  of  the  protest  of  the  note, 
after  tender  of  payment 

It  appears  that  plaintiff  borrowed  $30,000 
from  defendant,  for  which  it  gave  the  note 
thus  mentioned,  executed  by  it  on  June  13, 
1911,  made  payable  to  tbe  order  of  defend- 
ant, on  December  17, 1911,  with  interest  from 
maturity,  indorsed  In  blank  by  J.  M.  Dresser, 
plaintiffs  then  president,  and  further  se- 
cured by  the  pledge  of  200  shares  of  the 
stock  of  tbe  Schwirig  Lumber  &  Shingle  Com- 
pany, Limited,  and  1,000  shares  of  tbe  stock 
of  the  Suburban  Realty  Company;  that,  at 
or  before  the  maturity  of  the  note,  the  stock 
of  the  realty  company  was  sold,  and  tbe 
proceeds,  amounting  to  $11,000,  applied  in 
part  payment  thereof,  leaving  due  the  balance 
of  $19,000,  of  which  plaintiff  made  tender, 
coupled  with  a  demand  for  the  surrender  of 
the  stock  of  the  lumber  company,  which  ac- 
tion, upon  tbe  refusal  of  defendant  to  sur- 
render the  stodk,  was  followed  by  tbe  Institu- 
tion of  this  suit,  the  issuance  of  writs  of 
injunction  and  sequestration,  and  the  deposit 
in  court  of  the  $19,000.  Tbe  note  reads,  in 
part,  as  foUows: 
"$30,000.  New  Orleans,  June  13,  191L 

"December  17,  after  date,  we,  signers,  iijdors- 
ers,  sureties,  and  all  of  us,  in  solido,  promise  to 
pay  to  the  order  of  Hibernia  Bank  &  Trust  Com- 
pany, at  their  office,  in  New  Orleans,  Lonisiana, 
thirty  thousand  noAOO  dollars,  for  value  re- 
ceived, with  interest  thereon,  at  the  rate  of  8 
per  cent  per  annum  from  maturity  until  paid. 
This  note  is  secured  by  pledge  and  delivery  of 


the  securities  mentioned  on  the  reverse  hereol 
Should  said  securities  decline  in  value,  the  mak- 
er of  this  note  hereby  agrees,  within  twenty-four 
hours  from  demand  on  him  to  that  effect,  to  fur- 
nish and  pledge  additional  securities,  satisfacto- 
ry to  the  holder  of  this  note,  to  cover  such  de- 
cline. And  the  failure  or  refusal  by  the  maker 
to  furnish  such  additional  securities,  when  so 
called  for,  shall  at  once  mature  this  note  and 
pledge. 
"Should  this  note  not  be  paid  at  maturity, 

•  *  *  the  then  holder  thereof  is  herehy  au- 
thorized to  sell  the  pledged  securities  •  •  * 
and     •     •     •    to  transfer  any  shares  of  stock 

*  *  *  on  the  books  of  the  company  issuing  the 
same.  •  •  •  The  proceeds  of  the  sale  of  the 
pledged  securities  shall  be  applied:  (1)  To  the 
payment  of  all  costs  and  commissions  for  sell- 
ing ;  (2)  to  the  payment  of  this  note,  in  princi- 
pal and  interest,  and  tbe  5  per  cent  attorney's 
tees  below  stipulated;  and  (3)  to  the  payment  of 
any  other  indebtedness,  then  due  or  thereafter 
to  become  due,  by  the  maker  of  this  note  to  the 
said  Hibernia  Bank  &  Trust  Company,  to  the 
sum  of  $250,000.  '  •  •  •  The  securities 
pledged  with  this  note  are  also  pledged  to  se- 
cure any  other  obligation  of  the  maker  or  mak- 
ers, due  or  hereafter  to  become  doe  to  the  Hi- 
bernia Bank  &  Trust  Company." 

"[Signed]    J.  M.  Dresser  Co.,  Ltd.. 

"By  J.  M.  Dresser,  Prest" 

Upon  the  reverse  there  appear:  The  In- 
dorsement, In  blank,  of  J.  M.  Dresser;  a 
memorandum  of  the'  securities  pledged;  and 
a  credit  of  $11,000,  resulting  from  the  sale 
of  tbe  stock  of  the  realty  company. 

It  further  appears  that  defendant  holds 
another  note,  similar  in  terms  to  that  above 
quoted,  but  for  $60,000,  drawn  by  the  South- 
em  Gravel  &  Material  Company,  through  J. 
M.  Dresser,  president,  and  indorsed  by  Dres- 
ser individually,  which  is  past-due  and  un- 
paid, and  upon  which  there  appears  a  pros- 
pect of  loss;  and  defendant,  in  its  answer, 
gives  its  reasons  for  refusing  to  surrender  the 
stock  pledged  for  the  security  of  tbe  $30,000 
note   as  follows: 

'That,  under  the  terms  of  the  said  $30,000  note 
of  the  J.  M.  Dresser  Company,  Limited,  it  is 
provided  that  the  'securities  pledged  with  this 
note  are  also  pledged  to  secure  any  other  obliga- 
tions of  the  maker  or  makers  due  or  hereafter 
to  become  due  'to  the  Hibernia  Bank  &  Trust 
Company';  •  •  •  that,  under  the  terms  of 
said    note   of  the   Dresser   Company,   Limited, 

•  •  •  and  that  of  the  Southern  Gravel  & 
Material   Company,     •     *     •     it  is  provided 

•  •  •  'that  we,  the  signers,  indorsers,  sure- 
ties, and  all  of  us,  in  solido,'  bind  and  obligate 
ourselves  to  the  conditions  stipulated  in  said 
notes,  and  the  said  J.  M.  Dresser  is,  under  tiie 
law,  a  comaker  and  co-obligor  in  solido,  as  be- 
ing such  signer,   indorser,   sure<7,  and   maker. 

•  •  *  Now,  your  respondent  avers  that  the 
200  shares  of  the  Scbwing  Lumber  &  Shingle 
Company     which     were    deposited     in    pledge 

•  •  •  to  secure  the  $30,000  note  •  •  • 
were,  and  are,  the  property  of  J.  M.  Dresser  in- 
dividually, and  [were]  deposited  by  him,  as  co- 
maker with  said  J.'  M.  Dresser  Company,  lim- 
ited, as  security  for  the  payment  of  said  note, 
and  said  200  shares  were  in  no  sense  the  prop- 
erty of  the  said  J.  M.  Dresser  Company,  Lim- 
ited, and  that,  under  the  law  and  under  the 
terms  of  the  two  respective  notes  of  $30,000  and 
$60,000,  the  said  securities— to  wit,  the  200 
shares  of  the  Schwing  Lumlier  &  Shingle  Com- 

Eany — were  also  pledged  to  secure  the  payment, 
y  the  said  J.  M.  Dresser,  as  comaker  in  solido. 
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of  the  $60,000  note  sabscribed  by  the  said  South- 
em  Gravel   &  Material  Company." 

Tbe  erldence  does  not  sustain  the  allega- 
tlmi  tbat  the  200  shares  of  stock  In  contro- 
▼ersy  belongs  to  J.  M.  Dresser,  or  that  they 
belonged  to  him  when  either  of  the  notes 
which  have  been  mentioned  was  executed, 
bat  shows  that,  althongh  he  had  owned  the 
shares  for  several  years,  and,  during  part  of 
that  time,  being  plaintiff's  president,  had 
used  them  as  collateral  in  borrowing  money 
for  plaintiff,  he  had,  on  March  29,  1909,  con- 
veyed them  to  plaintiff,  for  a  valuable  con- 
sideration, and  that  plaintiff  has  since  then 
been  the  sole  owner,  and  has  enjoyed  the  ex- 
dnsire  use  of  them.  The  Inquliy  In  the  dis- 
trict court  concerning  the  ownership  o'f  tbe 
stock  and  the  manner  and  effect  of  Its  use,  in 
so  far  as  defendant  Is  concerned,  extended 
over  a  wide  range,  and  a  consideration  in  de- 
tail of  all  the  facts  developed  would  be  un- 
profitable. Those  which  appear  to  us  to  have 
the  more  material  bearing  upon  the  result  may 
be  stated  as  follows:  Edward  Wlsner  and  J. 
M.  I>reBser  were,  for  a  number  of  years,  engag- 
ed In  business  together,  under  the  firm  name 
of  Wlaner  &  Dresser.  The  general  character 
of  the  business,  we  Infer,  was  the  purchase, 
development,  and  sale  of  lands,  and  we  also 
infer  that  tbe  business  was  carried  on  rather 
through  tbe  medium  of  corporations  promot- 
ed by  them  than  by  the  partnership  Itself 
or  its  members.  Tbe  partnership  was  event- 
ually dissolved,  and  Dresser'  appears  there- 
after to  have  conducted  his  business  mainly 
through  corporations  established  by  him,  and 
referred  to  in  this  case  as  "Dresser  (Corpora- 
tions" ;  the  amount  of  business  done  by  him 
individually,  and  with  the  defendant,  having 
been,  so  far  as  this  record  ^^closes,  com- 
paratively Inconsiderable.  The  plaintiff  cor- 
poration was  established  on  June  25,  1907, 
with  a  declared  capital  of  $100,000,  of  which 
M.  A.  Dresser  subscribed  for  $80,000,  J.  M. 
Dresser  for  $10,000,  and  M.  S.  Dresser  for 
$10,000;  M.  A.  and  M.  S.  Dresser  being  the 
daughters  of  J.  M.  Dresser,  and  J.  M.  Dresser 
being  the  president  of  the  company,  and  the 
two  young  ladles  occupying  the  offices  of 
vice  president  and  secretary-treasurer,  re- 
spectively. So  far  as  we  are  informed,  J.  M. 
Dresser  was  not  Indebted  to  defendant  or  to 
any  one  else  at  that  time,  and  his  deposit 
book  (with  defendant)  showed  credit  bal- 
ances June  4,  1907,  $7,294.48;  July  1st,  $3,- 
885.17 ;    July  Slst,  $9,622.53. 

The  business,  other  than  that  of  deposl^ 
ing  money  and  drawing  checks,  which  was 
thereafter  transacted  between  the  company 
(represented  always  by  "J.  M.  Dresser,  presi- 
dent") and  defendant,  and  between  J.  M. 
Dresser  Individually  and  defendant  (with 
which  plaintiff  was  connected),  appears  to 
have  conslBted  of  the  discounting  and  pay- 
ment or  renewal  of  the  following  notes,  all  of 
them  having  ultimately  been  paid,  with  the 
exception  of  the  balance  of  $19,000  on  the 
97  S0.-2 


note  for  $30,000,  which  is  here  in  controversy, 
to  wit: 

Note  of  company,  June  9,  1906,  $10,000, 
bearing  on  back  the  legend:. 

"Sehwing  Lumber  &  Shingle  do.,  Ltd.,  ctfii. 
Nob.  18  &  46  for  60  shares  each. 
"Collateral  with  this  note. 

"[Signed]    J.  M.  Dresser." 

Note  of  company,  June  18,  1908,  $5,000, 
bearing  on  back: 

"Secured  by  certif.  No.  46  for  50  ahareB 
Schwlng  Lumber  &  Shingle  C!o.,  Ltd. 

"[Signed]    J.  M.  Dresser." 

Note  of  J.  M.  Dresser,  Jnly  26,  1908,  $21,- 
000,  bearing  on  back: 

"50  shares  of  Schwing  Lumber  &  Shingle  Co., 
Ltd.,  stock. 

"1,000  shares  of  Suburban  Realty  Co.,  Ltd., 
stock. 

"$9,724.91  vendor's  lien  note,  given  by  Prairie 
Lands  Co.,  of  La.  *  *  *  All  of  above  collat- 
eral on  the  within  note. 

"[Signed]    J.  M.  Dresser." 

Following  which  there  appear  credits  from 
payments  made  in  Uctober  and  X^ovember, 
1908,  amounting  to  $19,175. 

Note  of  company,  September  16,  1908,  $6,- 
000,  bearing  on  back: 

"60  shares  of  stock  of  Atchafalaya  Land  Oo., 
Ltd.,  collateral  to  this  note. 

"[Signed]    J.  M.  Dresser. 
"J.  M.  Dresser." 

Mote  of  company,  December  2,  1906,  $60,- 
000  bearing  on  back: 

"200  shares  Schwing  Lumber  &  Shingle  Go. 

"1,000  shares  Suburban  Realty  Co. 

"50  shares  Atchafalaya  Land  Co. 

"Mtge.  note  Prairie  Lands  Co.  of  La., 
Ltd,    »    •    •  [Signed]    J.  M.  Dresser. 

"J.  M.  Dresser." 

Note  of  company,  Jane  2,  1909,  $60,000, 
bearing  oa  back: 

"Secured  by  300  shares  Schwing  Lumber  &  S.  Co. 
"Secured  by  1,000  shares  Suburban  Realty  Co. 
"Secured  by  50  shares  Atchafalaya  Land  Co. 

"Mtge.  note  Prairie  Lands  Co.  of  La., 
Ltd.    •    •    • 

"260  shares  Graham  Island  Lumber  Co.,  Ltd., 
stock. 

"[Signed]    J.  M.  Dresser  (To.,  Ltd., 

"By  J.  M.  Dresser,  Prest. 
"J.  M.  Dresser." 

Note  of  company,  December  2,  1909, 
$50,000,  bearing  on  back: 

"[Signed]    J.   M.    Dresser. 
"Secured  by  200  shares  Schwing  Lumber  & 
Shingle  Co.  certs. 

50       50      60       25       26 


18      46      46       47       48 
-IfiOO  ahrs.  Suburban  Realty  Co.  600  sh. 


600  sh. 
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"50  shra.  Atchafalaya  Land  Co.  cost  60  sh. 


"Mtg.  note  Prairie  Lands  Oo.  at  La.,  Ltd., 
•    **    $9,724.91. 

"6  notes,  $9,000  each,  and  each  secured  by 
60  shares  Graham  Island  Lbr.  Co.,  made  by 
D.  E.  Sharpe.    •    •    * 

"[Signed]    J.  M.  Dresser  Ca.  Ltd., 

"By  J.  M.  Dresser,  Pres.** 
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Note    of    company,    November    25,    1910, 
$50,000,  bearing  on  back: 

"[Signed]    J.  M.  Dresser. 
"Secured    by   200   shares   Scbwingr  Lbr.    Shin. 

Co. 
"Secured  by  1,000  shares  Suburban  Realty  Co. 
"Secured  by  50  shares  Atchafalaya  Land  Co. 

"2  notes  St  Bernard  Land  Co.,   @  |4,938 
each. 

"5  notes  D.  E.  Sharpe,  ^,000  each,  50  shares 
Graham  Island. 

"Notes  attached  to  each. 

'■[Signed]    J.  M.  Dresser  Co.,  Ltd., 

"By  J.  M.  Dresser,  Pres. 

"Paid  on  accbnnt,  De&  17,  1910,  $49,960.00, 
proceeds  of — 

Note    of    company,    December    17,    1910, 

$30,000,  bearing  on  back: 

"[Signed]    J.  M.  Dresser. 

"Secured  by  200  shares  Scbwing  Lbr.  &  Shin- 
gle Co. 

"Secured  by  1,000  shares  Suburban  Realty  Co." 

Note  of  company,  June  13,  1911,  130,000, 
bearing  on  back: 
"Secured    by    200    shares    Schwing    Lbr.    and 

Shingle  Co. 
"Secured  by  1,000  shares  Suburban  Realty  Co. 
"[Signed]    J.  M.  Dresser. 

"12A8/11  Paid  on  %  $11,000.00." 

The  200  shares  of  stock  that  are  In  dispute 
are  represented  by  certificates  Nos.  47  and  48, 
for  25  shares  each,  and  Nos.  18,  45,  and  46,  for 
50  shares  each.  They  were  all  Issued  and 
belonged  originally  to  J.  Bf.  Dresser,  but,  for 
the  purposes  of  the  different  pledges  for 
loans  obtained  by  him  as  president  of  the 
plaintiff  company,  he  executed,  in  blank,  the 
usual  irrevocable  power  of  attorney,  authoriz- 
ing the  transfer  which  appears  upon  the  back 
of  eadi  certificate,  and  they  stlU  remain  in 
that  condition;  no  transfers  having  been 
entered  on  the  books  of  the  company,  for  the 
reason  that,  when  the  stock  was  conveyed  to 
plaintiff,  the  certlflcates  were  held  in  pledge 
by  defendant,  and  it  would  have  been  a  mat- 
ter of  some  inconvenience  to  have  withdrawn 
them  in  order  that  others  might  be  Issued. 
The  conveyance  to  plaintiff  was  effected  by 
means  of  a  proposition  submitted  to  Its  board 
of  directors  by  J.  M.  Dresser,  accepted  by  the 
board  dn  March  29,  1009,  and  ratified  by  the 
stockholders  at  a  meeting  held  on  the  follow- 
ing day;  and  thereafter,  on  the  same  day 
(March  SOth),  in  compliance  with  a  written 
request  that  had  been  addressed  to  it  by  de- 
fendant on  March  16tb,  plaintiff  furnished  de- 
fendant with  a  detailed  statement  of  Its  af- 
fairs, which  showed  the  stock  which  had 
been  thus  acquired  among  Its  assets;  that 
is  to  say,  it  contained,  in  the  list  of  its  as- 
sets an  Item  reading: 
"Schwing    Lumber    &    Shingle    Co. 

stock    $28,000.00" 

— which  is  otherwise  shown  to  have  referred 
to  the  200  shares  that  the  company  bad  Judt 
acquired,  at  a  valuation  of  $130  per  share. 
Mr.  Dresser  testifies  that  he  went  over  the 
statement  with  Mr.  Pool,  the  vice  president 
of  the  defendant  bank,  and  told  him  that 
the  item  in  question  referred  to  the  200 


shares  of  stock  that  the  bank  then  held  in 
pledge.    He  says: 

"I  remember  it  just  as  perfectly  a*  though  it 
were  yesterday." 

Mr.  Pool  was  unable  to  recall  the  conversa- 
tion, but  does  not  say  that  it  did  not  occur, 
and  he  gives  certain  reasons  why,  as  it  ap- 
pears to  us,  he  would  not  be  likely  to  recall 
a  reference  to  a  particular  Item,  upon  one 
statement  of  the  many  that  were  brought  to 
bis  attention,  where  as  in  this  case,  the  state- 
ment, as  a  whole,  appeared  to  be  satlsfactoty. 
Thus  he  says : 

"I  would  not  send  for  a  statement  like  that 
and  go  over  every  line.  I  ask  if  the  values 
are  correct,  and  I  pass  those  up,  feeling  that 
the  concern  is  in  liquid  shape;  that  is  the  rea- 
son for  that,  and  that  is  the  attention  that  is 
paid  to  them  in  the  average  bank.  *  *  *  I 
only  glanced  over  the  statement  for  the  purpose 
of  determining  whether  the  concern  was  in 
good  condition.  I  probably  never  noticed  that 
particular  entry  or  saw  it  on  there.  I  know 
that  I  saw  the  statement,  because  I  had  a 
memorandum  showing  that  we  had  got  it,  and 
from  the  fact  that  it  has  an  initial  on  it  I 
know  that  I  saw  it." 

Other  circumstances  developed  by  the  tes- 
timony and  bearing  upon  the  question  of  the 
verity  and  good  faith  of  the  conveyance  to 
plaintiff  of  the  stock  in  question  are  as  fol- 
lows: 

Upon  the  back  of  each  of  the  first  two  of 
the  notes  executed  by  the  company  and 
discounted  by  defendant  the  signature  of 
J.  M.  Dresser  appears  but  once,  immediate- 
ly underneath  the  memorandum  showing  the 
pledge  of  the  collateral,  leaving  it  doubtful 
(particularly  when  the  notes  referred  to  are 
compared  with  those  subsequently  executed) 
whether  the  intention  was  that  he  should 
do  more  than  consent  to  the  pledge  of  secur- 
ities which  belonged  to  him.  That  it  was 
considered  that  the  consent  to  the  pledge  and 
the  consent  to  the  indorsement  of  the  notes 
should  be  evidenced  by  separate  signatures 
appears  from  the  fact  that  the  note  of  $21,- 
000,  made  by  J.  M.  Dresser  individually,  to 
the  order  of  defendant,  bears  his  signature 
to  the  pledge  memorandum  upon  its  back, 
as  well  as  to  the  obligation  to  pay,  expressed 
upon  its  face ;  and  the  company's  two  notes 
of  September  16  and  December  2,  1908,  for 
which  Dresser's  securities  were  pledged, 
bear,  each,  two  of  bis  signatures,  the  one 
(no  doubt)  as  indorser  or  surety,  and  other 
apparently  as  pledgor  of  the  collateraL 
Again,  on  the  note  for  $50,000  of  June  2, 
1909,  being  the  first  that  was  given  by  the 
company  after  its  acquisition  of  the  Schwing 
Company  stock,  it  will  be  seen  that  the 
company  ("By  J.  M.  Dresser,  Pres.")  signs 
(apparently)  as  pledgor,  as  well  as  maker, 
and  that  the  signature  of  J.  M.  Dresser  fol- 
lows that  to  the  pledge,  and  so,  in  effect, 
with  the  notes  of  December  2,  1909,  and 
November  26,  1910;  and  on  the  note  of 
December  17,  1010,  the  signature  "J.  M. 
Dresser"  api)ears  above  the  pledge  memoran- 
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dam,  and  not  otherwise,  that  memorandnm 
being  unsigned.  The  question  which  sug- 
gests Itself,  then,  is:  Why,  and  at  whose 
Instance,  was  the  pledge  memorandum  sign- 
ed by  (or  In  the  name  of)  the  company  for 
the  first  time  upon  the  note  that  was  ex- 
ecuted next  after  Its  acquisition  of  the  pledg- 
ed securities  which  are  now  in  dispute,  if 
It  was  not  because  the  company  was  then 
recognized  as  the  owner  of  those  securities? 

Another  questltm  which  Is  suggested  Is: 
In  what  way  Is  the  verity  and  good  faith  of 
the  conveyance  to  plaintiff  of  the  Schwlng 
Company  stock,  on  March  29,  1009,  affected 
by  the  fact  that  Dresser  failed  to  pay  the 
gravel  company  note  for  $60,000,  which 
was  executed  two  years  after  that  'convey- 
ance (March,  1911),  and  which  matured  and 
was  dishonored  three  years  later  (Mardi, 
1912)7  Save  for  his  obligation  on  plaintiff's 
note  of  December  2,  1908,  Dresser,  at  the 
date  of  the  conveyance,  owed  defendant  noth- 
ing, and,  so  far  as  the  record  shows,  was  In 
debt  to  no  one  else,  and  It  Is  not  easy  to 
understand  what  reason  defendant  could 
have  found  for  complaining  of  the  transfer 
to  the  maker  of  a  note  held  by  it  of  the  col- 
lateral security  which  it  also  held  In  pledge 
to  secure  the  payment  of  the  note.  Again, 
Dresser  conveyed  the  stock  to  plaintiff  for 
a  valuable  consideration,  and  it  is  neither 
alleged  nor  proved  that  he  did  not  receive  a 
fair  equivalent,  or  that  he  became  any  the 
poorer  by  reason  of  the  transaction.  The 
proposition  that  he  made,  and  that  plaintiff 
accepted,  was  to  convey  the  stock  (200 
shares,  at  a  valuation  of  $130  per  share)  for 
$26,000,  and  to  assume  the  payment  of  notes 
(of  the  plaintiff*  as  we  assume)  to  the 
amount  of  $47,500,  and  that,  in  exchange 
therefor,  plaintiff  idiould  cancel  his  note  for 
$52,191.65,  and  surrender  the  collaterals  at- 
tached thereto,  cancel  his  note  for  $5,000, 
and  surrender  the  collaterals  attached  there- 
to, and  credit  his  account  with  $16,408.35, 
all  of  which,  as  we  understand,  was  done. 
And,  as  it  is  conceded  that  plaintiff  was, 
and  is,  a  perfectly  solvent  corporation,  the 
credit  of  $16,408.35  was  a  good  asset 

It  is  argued  that  the  $30,000  note  here  In- 
volved was  given  in  renewal  of  the  obliga- 
tion represented  by  the  preceding  notes,  and 
that,  as  the  stock  In  question  liad  been 
pledged,  as  the  property  of  Dresser,  to  se- 
cure his  note  of  $21,000,  Its  status  could  not 
be  changed  sa  long  as  the  note,  or  those  giv- 
en In  renewal  of  it,  remained  unpaid.  The 
facts,  as  shown  by  the  evidence,  are:  That 
only  50  shares  of  the  Schwlng  Cohipany  stock 
were  pledged  to  secure  the  note  of  ^1,000; 
that  payments  were  made  on  that  note  prior 
to  December  2, 1908,  leaving  a  balance  due  of 
something  over  $1,200,  which  was  included 
in  the  note  of  $50,000  given  by  the  company 
on  the  date  last  above  mentioned;  that  the 
note  of  that  date  was  taken  up  by  the  note 
for  $50,000  of  June  2,  1909,  which  was  taken 
up  by  the  note  of  Decembw  2,  1909,  whldH 


was  taken  up  by  the  note  of  November  25, 
1910,  which  was  paid  on  December  17,  1910. 
The  copy  of  the  note  last  mentioned  that  we 
find  In  the  record  shows  that  it  was  well 
secured  by  collateral,  included  in  which 
were  five  notes  of  D.  E.  Sbarpe,  for  $9,000 
eacli,  which  were  paid,  and  the  note  shows 
a  payment  on  account  of  $49,960.  According 
to  the  oral  testimony,  those  figures  should 
perhaps  be  $45,960;  but,  in  any  event.  It 
appears  that  the  proceeds  of  the  five  Sharpe 
notes,  of  $9,000  each,  were  placed  to  the 
credit  of  plaintiff's  checking  account,  there- 
by Increasing  the  balance  to  the  credit  of 
that  account  to  an  amount  exceeding  by  sev- 
eral thousands  of  dollars  the  $50,000  called 
for  by  plaintiff's  note,  which  had  not  thea 
matured,  and  plaintiff  thereupon  gave  its 
check  In  paymoit  of  that  note,  and  the  dieck 
drawn  to  the  order  of  defendant,  and  paid 
and  canceled  by  it,  is  In  the  record.  If  the 
check  had  been  paid  from  the  proceeds  of  the 
$30,000  note  of  December  17,  1910,  and  not 
from  other  funds  of  the  plaintiff,  It  would, 
have  been  easy  for  defendant  to  show  it, 
but  no  attempt  was  made  to  do  so,  and  we 
take  it  as  proved  that  the  continuity  of~ 
the  renewals  was  broken  by  that  payment, 
and  that  the  discount  of  the  $30,000  note 
was  an  independent  transaction,  wholly  dia-- 
connected  from  those  which  had  preceded, 
save  that  some  of  the  same  securities  were- 
used  as  collateral. 

We  repeat,  then,  that  the  evidence  does 
sustain  defendant's  allegation'  that  the  stock 
here  claimed  by  it  belongs  to  J.  M.  Dresser, 
or  that  It  belonged  to  him  when  the  note  of 
$30,000  with  which  It  was  pledged  was  ex- 
ecuted, but  shows  that  it  has  belonged  to- 
plaintiff  since  March  29,  1909,  and  has  never 
since  that  date  been  pledged  to  defendant 
to  secure  any  debt  due  by  Dresser,  save  in  so 
far  as  plalntltrs  notes,  bearing  his  signature 
as  Indorser,  surety,  or  what  not,  may  be 
considered  to  have  been  his  debts.  Defend- 
ant's further,  and  perhaps  main,  contention" 
is  that  Dresser  is,  in  legal  contemplation, 
one  of  the  makers  of  the  $30,000  note  t> 
secure  the  payment  of  which  the  stock  in- 
questlon  was  pledged,  and  that,  whether  he- 
or  plaintiff  owns  or  owned  the  stock,  it  falls 
within  those  provisions  of  the  note  which 
read: 

"We,  ilgneiB,  Indorsers,  sureties,  and  all  of 
ns,  in  solido,  promise  to  pay.  •  •  •  The  pro- 
ceeds of  the  sale  of  the  pledged  securities  shall 
be  applied  •  •  *  (8)  to  the  payment  of  any 
other  indebtedness  then  due  or  thereafter  to  be- 
come due  by  the  maker  of  this  note  *  *  *  up  ■ 
to  the  sum  of  $250,000.  •  •  •  The  securities 
pledged  with  this  note  are  also  pledged  to  secure 
any  other  obligation  of  the  maker  or  makers  - 
due  or  hereafter  to  become  due  to  the  Hibemia. 
Bank  &  Trust  Company." 

The  form  upon  which  the  note  is  made  was 
evidently  prepared  by  defendant,  and  the 
foregoing  is  an  excerpt  from  certain  printed 
matter  which  appears  upon  the  face  of  it 
The  construction  of  the  instrument  must, 
therefore,  In  case  of  doubt,  be  favorable  to- 
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plalntUt  and  unfavorable  to  defendant  Tbe 
proposition  that,  where  two  persons  unite  In 
making  a  note,  and  one  of  them  pledges 
collaterals  belonging  to  him  to  secure  Its 
payment,  such  collaterals  become  thereby 
Ipso  facto  pledged  for  the  security,  not  only 
of  all  other  debts  due  and  to  become  due  of 
tbe.  pledgor,  but  also  for  all  other  debts  due 
and  to  become  due  of  his  comaker.  Is  not  al- 
together easy  of  digestion,  though,  if  parties 
choose  to  make  contracts  to  that  effect,  they 
may  perhaps  be  enforced,  but  the  courts 
would  probably  be  careful  to  find  that  they 
were  susceptible  of  no  other  construction. 
And  a  fortiori  Is  that  true  where,  as  here, 
the  proposition  is  that  securities  belonging 
to  the  maker  of  a  note,  and  pledged  by  him 
to  secure  its  payment,  are  thereby  also  pledg- 
ed to  secure,  not  only  all  other  debts  that 
he  may  then  or  thereafter  owe  the  payee,  but 
to  secure  all  other  debts  which  any  indorser, 
surety,  or  other  party  whose  name  appears 
on  the  note  may  then  or  thereafter  owe  to 
such  payee. 

Bearing  in  mind  the  rule  of  construction 
which  has  been  stated,  and  by  which  we 
think  we  should  be  governed  (if  there  should 
arise  a  doubt  requiring  its  application),  it 
will  be  observed  that,  while  the  obligation 
to  pay  the  note  here  in  question  is  imposed, 
in  terms,  upon  "signers,  indorsers,  sureties, 
and  all  *  *  *  lb  solldo,"  tbe  obligation 
with  respect  to  the  debts  for  which  the  se- 
curities attached  to  tbe  note  stand  pledged  is 
also,  In  terms,  confined  in  its  application  to 
tbe  debts  of  the  maker  or  makers,  and,  plain- 
ly, it  cannot  be  extended  to  the  debts  of  other 
parties.  We  are  of  opinion,  .then,  that  the 
name  of  J.  M.  Dresser  does  not  appear  upon 
the  note  as  that  of  a  maker,  either  within 
the  contemplation  of  the  contract  represent- 
ed by  the  note  or  within  the  contemplation 
of  the  law  of  this  state.  The  language  of 
the  note  which  has  been  quoted  contains  a 
recognition  of  the  fact  that,  though  all  the 
parties  whose  names  appear  upon  it  bind 
themselves  in  solldo  for  its  payment,  there 
may  nevertheless  be  indorsers,  sureties,  etc., 
as  well  as  makers,  and  provides  for  the  ap- 
plication of  the  procieeds  of  the  pledged  se- 
curities only  to  the  payment  of  the  debts, 
other  than  that  represented  by  the  note  it- 
self, of  the  maker  or  makers.  If  the  "Negoti- 
able Instruments  Act"  be  applied  to  the  case, 
Dresser's  status  is  that  of  indorser,  though, 
by  having  promised  in  solldo  with  all  the 
other  parties  and  unconditionally  to  pay,  he 
may  have  deprived  himself  of  some  of  the 
rights  of  an  indorser.  Act  No.  64  of  1904, 
I  63,  p.  167.  If  that  act  be  regarded  as  In- 
applicable, then,  under  our  Jurisprudence  as 
it  existed  prior  to  its  adoption,  his  status 
was  that  of  surety.  McCausIand  v.  Lyons, 
4  La.  Ann.  273 ;  Rogers  &  Woodall  v.  Olbbs, 
24  La.  Ann.  467;  ClaQin  Uo.  v.  Feibelman, 
44  La.  Ann.  523,  10  South.  862;    Bank  v. 


Brewing  Association,  49  La.  Ann.  943,  22 
South.  48. 

We  are  asked,  upon  the  one  hand,  to  amend 
the  Judgment  appealed  from,  by  awarding 
plaintiff  damages,  And,  upon  the  other  hand, 
to  reverse  tbe  Judgment  and  remand  the  case, 
in  order  that  defendant  may  derive  some 
possible  advantage  from  the  trial  of  other 
cases  that  are  said  to  be  pending  against  Mr. 
Dresser  or  some  of  hia  companies.  We  find 
no  sufficient  reason  for  granting  eitbw  re- 
quest 

Judgment  affirmed. 


OMl*.  S28) 

No.  20749. 

HOSSIER  REALTY  OO.  v.  CADDO   COT- 
TON OIL  CO. 

In  re  CADDO  COTTON  OIL  CO. 

(Supreme  Court  of  Louisiana.     Dec.  14,  1914. 

Rehearing  Denied  Jan.  11,  1915.) 

(ByUabut  hy  the  OourtJ 

1.  Saucs  «=3270— iNSFsonoN— Iufubd  Wab- 

KANTT. 

A  sale  of  a  quantity  of  cotton  seed  out  of 
a  certain  mass  of  seed  contained  in  a  house  on 
a  plantation,  is  not  the  sale  of  an  article  sus- 
ceptible of  being  conyeniently  examined  and  in- 
spec  ted. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §1  766-768;  Dec  Dig.  «=>270.] 

2.  Sales  4=340— Fraud— Pubohasi  wothodt 
ihspection. 

Where,  in  such  a  case  the  vendor  knew  at 
the  time  of  the  sale  that  50  per  cent  of  the 
seed  were  rotten,  but  concealed  the  fact  from 
the  purchaser,  and  made  certain  statements 
which  induced  the  latter  to  buy  the  seed  for  a 
sound  price  without  previous  inspection,  held, 
that  the  transaction  was  fraudulent,  despite  in> 
vitations  to  the  purchaser  to  inspect  the  seed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  79-83;   Dec  Dig.  «=>40.1 

Action  by  the  Hosaier  Realty  Company 
against  the  Caddo  Cotton  Oil  Company.  A 
Judgment  for  defendant  was  reversed  by  the 
Court  of  Appeals,  and  Judgment  rendered  for 
plaintiff,  and  defendant  applies  for  certiorari 
or  writ  of  review.  Judgment  of  Court  of 
Appeals  reversed,  and  Judgment  of  district 
court  afflnned. 

Alexander  ft  Wilkinson,  of  Shreveport,  for 
plaintiff.  Thlgpen  &  Herold  and  Ellas  Gold- 
stein, all  of  Shreveport  for  defendant 

LAND,  J.  Plaintifl  sold  to  dtf endant  i^^- 
resented  by  an  agent,  three  car  loads  of  cot- 
ton seed,  at  a  price  of  |20  per*  ton.  At  the 
time  of  the  sale  the  seed  formed  part  of  a 
pile  of  seed  in  plaintiff's  glnhouse.  The  cars 
of  seed  were  shipped  to  defendant  at  Shreve- 
port, and  after  inspection  were  rejected  as 
damaged  and  unmerchantable  and  over  50 
per  cent  rotten.  Whereupon  the  plaintiff 
paid  the  freight  and  demurrage,  sold  the  seed 
at  the  market  price,  and  sued  the  defendant 
for  $651.26,  representing  its  loss  in  the  trans- 
action, 


^soVor  other  cam  see  tarn*  topio  and  KBT-NTIUBBB  in  all  Ker-Nnmbered  Dlgeata  and  lodexoa 
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Defendant  answered  Qiat  It  had  bongbt 
good,  sound  seed,  at  the  current  market  price, 
and  that  the  seed  shipped  by  the  plaintiff  was 
daiaaged  and  unmerchantable  and  more  than 
60  per  cent  rotten,  and  that  consequently  the 
defendant  was  Justified  in  rejecting  the  seed 
and  refusing  to  pay  for  the  same. 

On  the  first  trial  of  the  case  in  the  district 
conrt  Judgment  was  rraidered  In  favor  oC  the 
plaintiff.  A  new  trial  was  granted,  and  on 
the  second  trial  Judgment  was  rendered  in 
favor  of  the  defendant  Plaintiff  thereupon 
appealed  to  the  Ck>urt  of  Appeals,  which  re- 
versed the  Judgment  below,  and  rendered 
Judgment  In  favor  of  the  plaintiff  as  prayed 
for  in  the  petition. 

The  case  is  befoce  us  on  a  wilt  of  review 
granted  on  the  application  of  the  defendant 

It  is  an  undisputed  fact  that  on  inspection 
at  Shreveport  about  one-half  of  the  seed  In 
the  three  cars  were  found  to  be  rotten,  and 
the  seed  as  a  whole  were  mixed  with  bolls, 
motes,  and  dirt  One  witness  estimated  the 
dirt  at  10  per  cent 

[1,2]  The  contention  of  the  plaintiff  is 
that  the  agent  of  the  defendant  was  Invited 
to  Inspect  the  seed,  and  If  he  did  not  do  so  It 
was  his  own  fault,  that  the  defective  condi- 
tion of  the  seed  was  ascertainable  by  simple 
Inspection,  and  that  the  plaintiff's  manager 
did  not  make  any  misrepresentation  as  to 
the  quality  of  the  seed. 

The  Conrt  of  Appeals  said.  In  part  as  fol- 
lows: 

"The  evidence  In  our  opinion  altogether  fails 
to  sustain  the  charge  that  plaintiff  misrepre- 
sented the  seed  to  the  defendant's  agent,  or  that 
be  concealed  the  real  and  actual  condition  of 
the  seed  from  him.  The  plaintiff  did  inform  the 
buyer  of  wliat  he  knew  about  the  seed,  how  they 
had  been  treated  and  cared  for,  and  that  they 
were  the  last  of  the  season  of  the  crop  of  1911. 
These  statements  are  not  shown  to  have  been 
untrue.  The  plaintiff  urged  the  defendant  and 
his  friend  to  go  and  examine  the  seed  and  to 
make  a  price  on  them,  saying  he  did  not  know 
what  they  were  worth.  There  was  certainly 
no  concealment  in  this,  but  on  the  contrary  it 
evidenced  the  good  faith  on  the  part  of  the  plain- 
tiff, and  completely  negatives  any  intimation 
or  a  desire  or  an  attempt  on  the  part  of  the 

Slaintiff  to  impose  on  the  defendant's  agent, 
'here  is  a  total  lack  of  any  evidence  going  to 
show  that  plaintiff  was  guilty  of  any  deceit, 
fraud,  or  iU  practice.    •    •    * 

"There  was  no  special  warranty  nor  represen- 
tation of  soundness ;  there  was  no  concealment 
of  hidden  defects  which  were  known  to  the  plain- 
tiff. In  such  a  case  the  buyer  cannot  impeach 
or  be  relieved  from  his  contract" 

The  Conrt  of  Appeals  cited  Rocchl  v. 
Bchwabacher  &  Hirch,  33  La.  Ann.  1364, 
where,  as  expressed  In  the  syllabus,  the  fol- 
lowing doctrine  was  enunciated: 

"In  the  sale  of  goods  by  merchants,  who  were 
not  the  manufacturers  thereof,  where  there  has 
been  no  deceit  practiced,  and  where  the  means 
of  knowledge  .were  at  hand  and  equally  availa- 
ble for  both  parties,  and  the  subject  of  purchase 
was  alike  open  to  their  inspection,  and  the  pur- 
chaser did  not  avail  himself  of  these  means  and 
opportunities,  he  will  not  be  heard  to  say  that 
in  impeachment  of  the  contract  of  sale,  he  was 
deceived  by  the  vendor's  misrepresentations." 


We  do  not  fMr>\e  that  the  unoontraHcted 
evidence  In  the  case  supports  the  statement 
of  facts  made  in  the  opinion  of  the  Court  of 
Appeals. 

On  the  second  trial  of  the  case  In  the  dis- 
trict court,  A  W.  Hicks,  the  manager  of 
plaintiff's  plantation  during  the  years  1911 
and  1912,  was  called  as  a  witness  for  the  de- 
fendant We  make  the  following  excerpts 
from  Mr.  Hides'  testimony: 

"Q.  When  were  these  seed  ginned? 

"A  At  different  times,  I  think  that  they  gin- 
ned off  and  on  nntil  the  last  of  March. 

"Q.  What  was  their  condition  when  they 
were  put  into  the  seedhouse? 

"A.  It  had  rained  all  fall  and  they  were  in 
bad  condition. 

"Q.  Do  you  know  the  eondition  of  these  seed 
prior  to  the  6th  of  August  1012. 

"A.  Tes,  sir,  I  made  a  test  of  tliem  before  I 
went  out  of  the  cotton  house. 

"Q.  About  what  time? 

"A.  The  time  we  were  trying  to  sell  them. 

"Q.  About  what  time? 

"A.  It  must  have  been  July  or  Augnst,  or 
somewhere  along  there. 

"Q.  What  did  you  find  from  your  test? 

"A.  I  am  not  an  expert  but  1  think  they  run 
about  60  per  cent  bad." 

The  witness  further  stated  that  be  sent  a 
sample  of  the  seed  to  some  parties  in  Natch- 
itoches, who  bid  $10  per  ton,  but  the  offer 
was  not  accepted. 

Mr.  Penland  was  the  president  of  the  plain- 
tiff company.  In  the  examination  of  Mr. 
Hicks,  counsel  for  defendant  referred  to  the 
president  as  "Mr.  Fennel."  We  make  fur- 
ther excerpts  from  Mr.  Hicks'  testimony: 

"Q.  Did  you  ever  make  any  examination  of 
these  seed  in  Mr.  Fennel's  presence? 

"A.  Yes,  sir. 

"Q.  Cut  the  seed  in  his  presence? 

"A.  Yes,  sir. 

"Q.  Did  Mr.  Fennel  know  that  any  of  these 
seed  were  rotten? 

"A.  I  told  him  that  I  thought  the  seed  run 
about  75  per  cent  bad." 

Mr.  Hicks  further  stated  that  Mr.  Penland 
tried  to  sell  the  seed,  but  "he  was  always 
particular  not  to  guarantee  them." 

Mr.  Penland  was  not  recalled  to  contra- 
dict the  testimony  of  Mr.  Hicks. 

Hence  it  may  be  accepted  as  a  fact  that  the 
seed  were  rotten  to  the  extent  of  at  least 
60  per  cent  to  the  knowledge  of  the  manager 
and  president  of  the  plaintiff  company  when 
they  were  offered  for  sale  to  the  defendant 
company. 

Mr.  Strube,  the  agent  of  the  defendant 
company,  was  a  very  poor  Judge  of  cotton 
seed,  and  on  his  arrival  at  plalntlfTs  planta- 
tion sought  an  interview  with  Mr.  Penland. 
Mr.  Mclver,  a  dealer  in  agricultural  imple- 
ments, but  who  had  been  a  cotton  planter  for 
a  number  of  years,  was  present  at  the  Inter- 
view. The  gist  of  Mr.  Mclver'e  testimony  Is 
contained  in  the  following  answer: 

"A.  Well,  the  manager,  Mr.  Penland,  was  not 
feeling  very  well,  and  lie  was  over  at  the  house. 
Mr.  Strube  went  over  to  tbe  house  and  talked 
to  him,  and  then  he  called  me  over  there  and 
asked  me  what  I  thought  about  last  year's  cot- 
ton seed ;  be  said  that  the  Hossier  Realty  Gomr- 
pany  had  some  for  sale,  but  that  he  old  not 
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know  anTthlng  abont  fwed,  and  I  lays,  If  they 
were  not  wet  when  they  were  ginned  and  have 
not  been  wet  since,  they  ought  to  be  as  sound 
as  they  were  when  they  were  put  in  there,'  in 
other  words,  if  the  liouse  did  not  ieak,  and  Mr. 
Penland  says,  The  bouse  does  not  leak,  and 
they  have  not  been  exposed  to  the  weather.' 
We  discussed  it  in  that  way;  he  said  be  did  not 
know  anything  about  it" 

Mr.  Strube,  testifying  to  the  oonversation 
bad  with  Mr.  Penland  before  Mr.  Mclver 
was  called  In,  said  that  Mr.  Penland  stated 
that  he  bad  cat  a  lot  of  the  seed  open  and 
found  them  sound,  and  that  he  had  plant- 
ed out  of  the  same  seed,  and  had  gotten  a 
good  stand,  that  the  seedhouse  was  flrst- 
class  and  in  good  condition,  and  that  the  seed 
were  from  the  last  cotton,  and  would  not  be 
In  any  danger  of  beating. 

Mr.  Penland  was  not  recalled  to  rebut  the 
testimony  of  either  Mclver  or  of  Strube. 

Mr.  Penland's  version  of  the  transaction 
la,  in  substance,  as  follows: 

That  Strube  came  and  tallced  to  him,  and 
he  advised  Strabe  to  go  and  look  at  the  seed 
and  make  him  a  price;  that  Strube  asked 
what  the  seed  were  worth,  and  he  replied 
that  he  had  no  price  on  them,  and  did  not 
know  what  they  were  worth;  that  he  want- 
ed Strube  to  go  and  look  at  the  seed,  and 
did  not  want  to  move  them  until  he  knew 
what  he  could  get  for  them.  That  Strube 
said  that  he  was  not  a  very  good  judge  of 
seed,  but  a  gentleman  with  him  could  possi- 
bly tell  and  was  more  familiar  with  them 
than  he  was,  so  Penland  told  them  to  go 
to  the  seedhouse  and  examine  them.  That 
Stmbe  called  the  gentleman  over  to  the  gal- 
lery, and  they  talked  about  the  seed,  but 
Penland  did  not  know  very  much  about  the 
seed  and  told  them  to  go  and  look  at  them, 
and  then  Strube  made  an  offer  of  $20  per 
ton  f.  o.  b.  Lake  End,  which  after  some 
thought  Penland  accepted,  and  the  contract 
was  signed  np. 

Stmbe  and  Mclver  never  saw  the  seed, 
which  were  in  a  closed  house,  and  the  ac- 
tion of  the  former,  as  a  reasonable  being, 
must  have  been  influenced  by  the  state- 
ments of  Penland,  the  president  of  the  plain- 
tifr  company. 

Penland  knew  that  the  seed  had  been  test- 
ed by  the  manager  of  the  company,  and 
found  more  than  half  rotten.  He  also  knew 
that  the  seed  had  been  held  over  because 
It  was  not  merchantable  as  a  sound  article. 

He  wittiheld  the  fact  that  the  seed  offered 
by  bim  for  sale  were  half  rotten  from  the 
agent  of  the  buyer,  who  was  no  Judge  of  seed, 
and  who  could  not  have  Inspected  them  In 
the  usual  manner. 

The  representations  of  the  president  were, 
however,  sofflcient  to  induce  the  agent  of 
the  defendant  to  t>eUeve  that  the  seed  were 
sound. 

In  Mlllandon  ▼.  Price,  8  La.  Ann.  4,  the 
purchaser,  after  making  a  partial  Inspection 
of  2,400  sacks  of  salt,  was  influenced  to  ac- 


cept the  same  on  the  representation  of  the 
vendor  that  they  had  not  been  <m  storage  for 
more  than  five  or  six  months.  As  a  matter 
of  fact,  the  salt  had  been  In  storage  for  16 
or  17  months,  and  in  consequence  had  de- 
teriorated in  quality.  The  court  released 
the  purchaser  from  his  bargain. 

In  the  case  at  bfir  there  was  error  in  the 
transaction  on  the  part  of  defendants'  agent 
superinduced  by  the  concealment  of  the  truth, 
and  by  representations  on  the  part  of  the 
president  of  the  plalntifT  company. 

The  seed  sold  were  a  part  of  a  mass  of 
seed  comprising  about  four  car  loads,  and 
could  not  be  identified  until  they  were  seg- 
regated and  loaded  on  the  cars.  The  evi- 
dence tends  to  show  that-the  fourth  car  load 
was  subsequently  sold  for  more  than  $20 
per  ton,  and  was  accepted  by  the  purchaser. 
Therefore  the  seed  in  the  mass  could  not 
have  been  of  uniform  quality.  It  is  difficult 
to  conceive  how,  under  such  conditions,  the 
seed  sold  to  the  defendant  could  on  the  day 
of  sale,  have  been  identified  for  the  purpose 
of  Inspection.  As  held  in  Millaudon  v.  Price, 
8  La.  Ann.  4,  the  exception  to  the  rule  of 
implied  warranty  applies  "if  the  article  Is 
susceptible  of  convenient  Inspection  and  ex- 
amination," and  the  court  cited  Duranton, 
VOL  16,  p.  839,  to  the  efTect  that  inspection  Is 
not  required  where  the  article  is  covered  up 
by  other  goods  or  is  in  a  poorly  lighted 
house. 

On  this  branch  of  the  case  we  are  of  (pin- 
ion that  the  seed  sold  could  not  have  been 
conveniently  inspected  at  the  time  of  the 
sale,  as  they  were  not  segregated  from  oth- 
er seed  in  the  same  house.  The  sale  was 
of  a  thing  Indeterminate  in  itself.  OivU 
Code,  arts.  1915,  1916. 

Plaintiffs'  alternative  contention  that  it  is 
entitled  to  recover  the  freight  and  demur- 
rage paid  seems  to  us  to  be  without  merit. 

It  is  therefore  ordered  that  the  Judgment 
of  the  Court  of  Appeals  herein  be  reversed, 
and  that  the  judgment  of  the  district  court 
herein  be  affirmed,  and  that  the  plaintiff 
pay  costs  in  the  Court  of  Appeals  and  the 
costs  of  this  proceeding. 


(tS6  JjH.  334> 


No.  20624. 


STATE  V.  BENNETT. 

(Supreme  Court  of  Louisiana.     Nov.  80,  1914. 
Rehearing  Denied  Jan.  11,  1916.) 

(Bvllabu*  hy  the  Court.) 

1.  OniHiwAL  Law  «=>252  —  AinDATn— Ob- 
jection—Timk. 

It  is  too  late,  after  a  defendant  has  been 
tried  and  convicted  on  a  specific  criminal  charge, 
to  make  the  objection  that  the  affidavit  upon 
which  the  prosecution  was  based  was  not  made 
at  the  time  that  it  was  signed. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent  Dig.  IS  B26-B36;  Dec.  Dig.  «=.252.] 
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2.  dtmiNAi.  Law  «=»260— Psaoiiok— Tbait- 

BCKIPT. 

The  premise,  stated  in'  a  bill  of  exception, 
herein  filed,  that  the  charge  in  this  case  reads, 
"City  of  Shreveport  v.  Jacie  Williams  Bennett, 
No.  143— Docket  of  the  City  Court— City  of 
Shreveport,  Louisiana,"  is  destroyed  by  the 
fact,  patent  upon  the  face  of  the  transcript,  that 
the  caption  of  the  case  reads,  "State  of  Louisi- 
ana T.  J.  C.  Williama  Bennett,"  etc.,  and,  the 
premise  being  destroyed,  the  conclusion  (that 
defendant  was  charged  with  an  offense  against 
the  city  and,  upon  that  charge,  convicted  of  an 
offense  against  the  state)  falls  with  it,  "Sub- 
lato  fundamento,  cadit  opus." 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dl«.  §|  667-609;  Dec.  Dig.  «=»260.] 

Appeal  from  City  Court  of  ShreT^ort;  L. 
C.  Blanchard,  Judge. 

Jade  Williams  Bennett  was  convicted  ot 
retailing  Intoxicating  liquors  without  a  li- 
cense, and  appeals^    Affirmed. 

Blanchard  &  Smith,  of  Shreveport,  for  ap- 
pellant R.  G.  Pleasant,  Atty.  Gen.,  and  W. 
A.  Mabi7,  Dist  Atty.,  of  Shreveport  (O.  A 
Gimdran,  of  New  Orleans,  of  counsel),  for 
the  State. 

MONROB,  O.  J.  Defendant  was  charged 
before  the  dty  court  of  Shreveport,  with  hav- 
ing retailed  intoxicating  liquors,  without 
first  having  obtained  a  license  from  the  po- 
lice jury  of  Caddo  parish,  and,  having  been 
convicted  and  sentenced  to  pay  a  flue  of  flOO, 
prosecutes  this  appeal  from  that  sentenca 

The  only  bill  of  exception  which  the  rec- 
ord discloses  was  reserved  to  the  refusal  of 
the  Judge  a  quo  to  grant  a  new  trial,  and 
cmtalns  the  following  recitals  (stated  In  sub- 
stance) to  wit: 

That  defendant  called  to  the  stand  Ben 
Bernstein,  who  testified  that  he  signed  the 
affidavit  upon  which  the  prosecution  is  based, 
and '  that  he  was  not  sworn  at  that  time, 
wherefore  defendant  prays  for  an  acquittal, 
om  the  ground  that  prosecutions,  for  misde- 
meanors, in  the  city  court,  must  be  by  affi- 
davits; that  Bernstein  was  not  the  district 
attorney,  but  only  the  desk  clerk  of  the 
Shreveport  police  department;  that  the 
diarge  in  this  case  reads,  "City  of  Shreveport 
V.  Jade  WUllams  Bennett,  Na  143— Docket 
of  the  City  Court — City  of  Shreveport,  Louisi- 
ana"; that,  under  that  charge  defendant 
was  convicted  and  sentenced  to  pay  $400  to 
the  state  and  $1(X)  to  the  ci.ty  of  Shreveport; 
that  the  judgment  is  illegal,  in  that  defend- 
ant could  only  have  been  ccmvlcted  under  the 
charge  m&de  hy  the  dty,  and  hence  that  the 
conviction  under  which  she  is  condemned  to 
pay  $400  to  the  state  is  void.  The  judge  adds 
the  following  as  his  reason  for  overruling  the 
demurrer: 

"That  the  witness.  Ben  Bernstein,  while  not 
*  *  *  sworn  at  tne  time  of  making  said  af- 
fidavit was  sworn  to  same  before  actual  ar- 
raignment of  defendant  it  being  the  practice  of 
the  city  court  to  let  the  desk  clerk  make  out 
all  affidavits,  as  parties  are  arrested,  and  swear 
to  all,  at  once,  immediately  before  court,  each 
day.    •    •    •    That,  while  one  affidavit  did  read, 


'City  of  Shreveport  v.  Jacie  Williams  Bennett,' 
there  was  another  affidavit  which  read  'State 
of  Louisiana  v.  Jacie  Williams  Bennett,'  both 
charges  being  for  selling  liquor  without  a  license, 
etc. ;  defendant  being  tried  on  both  affidavits 
at  the  same  time,"  etc. 

[1]  The  objection  that  the  affidavit  was  not 
made  at  the  time  that  it  was  signed  came  too 
late  after  defendant  had  been  tried  and  con- 
victed on  a  specific  criminal  charge.  State  v. 
Taylor,  37  La.  Ann.  40 ;  State  v.  Summerlin, 
116  La.  455,  40  South.  792. 

[2]  2.  In  State  v.  Fulco,  136  La.  269,  6S 
South.  239,  it  was  said  by  this  court: 

"It  is  conceded  that  a  person  may  be  prose- 
cuted for  the  same  offense  under  a  state  statute 
and  also  imder  a  municipal  ordinance,  and  we 
know  of  no  reason  why  the  prosecutions  may 
not  be  conducted  at  the  same  time,  tiie  more 
particularly  where  no  objection  is  made,  since 
the  evidence  to  be  adduced  relates  to  the  same 
act,  charged  as  a  violation  of  both  the  statute 
and  the  ordinance.    Counsel  say,  in  their  brief: 

"  'We  find  but  one  plea  and  one  trial,  and, 
although  one  plea  and  one  trial,  the  accused  is 
convicted  of  both  offenses.' 

"But  the  statement  is  not  borne  out  by  the 
record,  from  which  it  appears  tliat  there  were 
two  charges,  and  an  arraignment,  plea,  convic- 
tion, sentence,  and  appeal  on  and  from  each  of 
them." 

And  the  appeal  from  the  conviction  under 
the  dty  ordinance  was  dismissed,  for  want 
of  jurisdiction  in  this  court,  whereas,  the 
conviction  under  the  statute  was  affirmed. 

In  the  Instant  case,  save  for  the  recitals 
and  the  statement  per  curiam,  contained  in 
the  bill  of  exceptions,  the  transcript  contains 
no  reference  to  any  other  prosecution  than 
that  bearing  the  title  "State  of  Louisiana 
V.  J. -C.  Williams  Bennett,"  and  the  number 
143,  and  hence  does  not  sustain  the  premise 
(stated  in  the  bill)  that  the  charge  in  this 
case  reads,  "City  of  Shreveport  v.  Jacie  WU- 
llams Bennett,  No.  143 — Docket  of  the  City 
Court — City  of  Shreveport,  Louisiana,"  and, 
the  premise  being  destroyed,  the  conclusion 
goes  with  it  Sublato  fundamento,  cadit 
opua 

Judgment  affirmed. 


Mo.  20635. 


(136  La.  337) 


BOARD  or  DIRECTORS  OP  PUBLIC 
SCHOOLS  OF  CALDWELL  PARISH  v. 
LOUISIANA  CENTRAL  LUMBER  CO. 
et  aL 

(Supreme  Court  of  Louisiana.    Dec.  14,  1914. 
Rehearing  Denied  Jan.  11,  1016.) 

(8vllal>ua  by  the  Court) 

Schools  and  Sohool  Dibtbiots  «=3ll4  — 
School  Pbofebtt  —  School  Dibxotobs  — 
Right  oi-  Action. 

The  board  of  school  directors  of  the  par- 
ish of  Caldwell  has  no  authority  to  sue,  as  the 
representative  or  on  behalf  of  the  pnbUc  schools, 
school  children,  taxpayers,  and  citisens  of  the 

garish,    to    recover    property    alleged    to    have 
een  donated  to  the  Fine  Grove  Academy  for 
school  purposes  and  alleged  to  have  been  sold 
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by  the  tmsteea  of  the  academy  after  the  ezpi- 
ration  of  its  charter. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  (  271;  Dec.  Dig.. 
«=3ll4.] 

Appeal  firom^  Thirtieth  Judicial  District 
Court,  Parish  of  Caldwell;  George  Wear, 
Sr.,  Judge. 

Action  by  the  Board  of  Directors  of  Pub- 
lic Schools  of  Caldwell  Parish  against  the 
Louisiana  Central  Lumber  Company  and 
others.  From  a  Judgment  of  dismissal, 
plalntlfC  appeals.    Affirmed. 

A.  A.  Ounby,  of  Monroe,  for  appellant 
Stnbbs,  Russell,  Theus  &  Wolff,  of  Monroe, 
for  appellees  Louisiana  Central  Lumber  Ca 
and  M.  H.  Spades. 

O'NIELL,  J.  The  plalntUf  has  appealed 
from  a  Judgment  dismissing  this  suit  on  the 
defendants'  exceptions  of  misjc^nder  of  par- 
ties, of  Improper  cumulation  of  actions  and 
of  no  cause  or  right  of  action. 

It  is  an  action  to  recover  various  tracts  of 
land  In  the  possession  of  the  defendants,  re- 
spectively, and  to  recover  the  value  of  the 
timber  alleged  to  have  been  cut  and  removed 
from  a  part  of  the  land  by  one  of  the  defend- 
ants, and  to  recover,  also,  the  value  of  the 
right  of  way  of  the  defendant  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company 
across  the  land. 

The  suit  Is  brought  In  the  name  of  the 
parish  board  of  school  directors  as  the  repre- 
sentative of  the  public  schools,  school  chil- 
dren, and  school  property  of  the  parish  of 
CaldwelL 

The  petition  recites  that  two  tracts  of  the 
land  sued  for  were  donated  by  James  McCoy, 
Robert  Chew,  and  Henry  M.  Hyams  to  the 
Pine  Grove  Academy  on  the  7th  of  January, 
1839,  for  the  exclusive  purpose  of  an  academy 
site,  and  that  the  balance  of  the  land  was 
donated  by  Daniel  W.  Coxe  to  the  Pine  Grove 
Academy  on  the  2d  of  May,  1839,  for  school 
purposes. 

It  is  alleged  that  these  donations  were  made 
for  the  benefit  of  the  school  children  of  the 
parish,  and  were  made  to  the  Pine  Grove 
Academy  and  its  directors  because  that  cor- 
poration was  created  by  Act  No.  76  of  1838, 
by  which  $1,500  was  donated  by  the  state  to 
the  academy,  for  the  use  and  benefit  of  the 
youth  and  inhabitants  generally  of  the  parish 
of  CaldweU. 

The  plaintiff  alleges  that  these  lands  were 
embraced  In  what  was  known  as  the  Malson 
Rouge  Grant,  which  was  decreed  invalid,  In 
a  contest  between  the  United  States  and  the 
claimants  under  the  grant  It  is  alleged 
that  subsequently,  by  the  act  of  Congress  of 
the  2gth  of  July,  1854  (10  Stat  802,  c.  161), 
entitled  "An  act  for  the  relief  of  Pine  Grove 
Academy  in  Louisiana,"  the  title  In  the  acad- 
emy and  its  president  directors,  and  trus- 
tees was  confirmed. 


It  Is  alleged  that  a  certain  sale  of  this  prop- 
erty by  one  William  Sweaney  to  the  police- 
Jury  In  1843  and  a  certain  sale  by  the  sheriff 
in  1845,  and  all  subsequent  or  other  sales 
thereof,  are  absolutely  null. 

The  plaintiff  alleges  that  under  Act  No.  78 
of  1838,  no  authority  was  given  to  the  Pine 
Grove  Academy  or  Its  trustees  to  sell  or  other- 
wise dispose  of  the  property  of  the  corpora- 
tion; that  the  statute  of  1838  was  repealed 
and  superseded  by  Act  No.  195  of  1860,  re- 
Incorporating  the  Pine  Orove  Academy  for 
a  period  of  25  years,  at  the  expiration  of 
which  time  the  corporation  ceased  to  exist 

It  Is  alleged  that,  after  the  Pine  Orove 
Academy  had  ceased  to  have  a  corporate  ez> 
Istence,  that  is,  on  the  21st  of  August  1803i 
its  president  and  secretary  sold,  or  pretend- 
ed to  sell,  2360  acres  of  Its  land  to  the 
Greenville  Land  Company  for  the  price  of 
$6,922.50,  and  that  the  defendants  are  claim- 
ing title  to  the  tracts  occupied  by  them,  re- 
spectively, under  invalid  titles  acquired,  or 
pretended  to  have  been  acquired,  from  the 
Greenville  Land  Company. 

Opinion. 

The  learned  counsel  for  the  plaintiff  has 
not  referred  us  to  any  law  authorizing  the 
plaintiff  to  prosecute  this  suit  to  recover  the 
lands  alleged  to  have  belonged  to  the  Pine 
Grove  Academy.  His  argument  Is  that  the 
board  of  school  directors  has  the  adminis- 
tration of  all  the  property  of  the  public 
schools  of  the  parish,  and  that  when  the  Pine 
Grove  Academy  ceased  to  have  a  corporate 
existence,  Its  property  became  public  school 
property.  And  he  suggests  that  the  board  of 
school  directors  may  assume  the  authority  to 
prosecute  this  suit  on  behalf  of  the  taxpayers, 
the  school  children,  and  citizens  generally,  of 
the  parish,  because  the  right  does  not  seem 
to  be  vested  in  any  ether  department  of  the 
government  of  the  state  or  parish. 

We  are  not  called  upon  to  determine  what 
became  of  the  title  of  the  lands  which  had 
been  donated  to  the  Pine  Grove  Academy  at 
the  expiration  of  the  term  of  Its  corporate 
existence,  or  who.  If  any  one,  has  the  right  to 
sue  to  recover  the  property  formerly  belong- 
ing to  the  academy.  The  only  question  pre- 
sented by  the  exceptions  of  no  cause  or  right 
of  action  is  whether  the  plaintiff  has  that 
right.  And  we  are  of  the  opinion  that  the 
right  to  institute  this  suit  could  only  be  con- 
ferred upon  the  plaintiff  by  a  legislative  act 

There  Is  no  authority  or  reason  for  the  con- 
tention that  the  property  of  the  Pine  Orove 
Academy  became  public  school  property  of  this 
state  or  of  the  parish  of  Caldwell  when  the 
academy  came  to  the  end  of  Its  corporate 
existence. 

In  the  case  of  School  Directors  v.  Anderson, 
28  La.  Ann.  739,  It  was  held  that  the  board 
of  school  directors  of  the  parish  of  Carroll  had 
been  given  authority  to  sue  to  rescind  a  sale  of 
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.a  sizteenth  section  of  land  by  a  provision  of 
Act  Mo.  121  of  1861.  That  decision,  however, 
was  criticized,  declared  to  have  no  general 
application,  and  was.  In  efFect,  overruled.  In 
the  case  of  Board  of  School  Directors  of  Con- 
cordia Parish  ▼.  Ober,  32  La.  Ann.  417,  where 
It  was  said  that  the  right  to  prosecute  snch 
a  salt  had  been  maintained  In.  behalf  of 
Carroll  i>arlsh  on  the  ground  that  the  legis- 
lative authority  had  been  expressly  given 
by  a  statute  which  conferred  the  right  only 
upon  that  parish ;  and  the  opinion  was  then 
expressed  that,  If  the  statute  had  been 
scrutinized,  It  would  have  been  found  de- 
ficient even  In  the  authority  conferred  upon 
the  parish  of  Carroll. 

As  the  plalntur  has  no  proprietary  interest 
in  the  subject  or  object  of  this  suit,  no  ad- 
ministrative authority  in  the  premises,  no 
legislative  authority  or  implied  right  to  pros- 
ecute this  suit,  the  Judgment  of  the  district 
-court,  maintaining  the  defendants'  exceptions 
of  no  cause  or  right  of  action  and  dlsmlanlng 
the  plalntllTa  suit,  was  correct,  and  It  most 
be  affirmed. 

It  is  therefore  unnecessary  to  consider  the 
other  pleas  or  exceptions. 

llie  Judgment  appealed  from  la  affirmed,  at 
the  cost  of  the  api>eUant. 

(IW  L*.  841)  „     „^^, 

No.  20941. 

STATE  V.   MACKIB. 

In   re   MACKIB. 

■(Supreme  Court  of  Louisiana.     Dee.  14,  1914. 

Eehearing  Denied  Jan.  11,  1915.) 

(Byllabiu  by  the  Court.) 

1.  ImoxicATiNa    LiqiTOBs    «=>143  — "Bund 
Tiskb"— Statutobt  Detiitition. 

The  definition  of  a  "blind  tiger,"  in  Act 
No.  146  of  1014,  as  a  place  in  a  subdivision  of 
this  state  where  the  sale  of  intoxicating  liquor 
is  prohibited,  where  it  U  kept  for  sale,  barter, 
exchange,  or  habitual  giving  away  as  a  bever^ 
age,  in  connection  with  any  business  conducted 
at  such  place,  is  controlled  by  the  phrase,  in 
ctmneotion  uHth  any  butineMi  conducted  at  iuch 
place,  whether  the  intoxicating  liquor  is  kept 
there  for  sale,  barter,  exchange,  or  to  be  habitu- 
ally given  away. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  |  162;  Dec.  Dig.  «=9l43. 
For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second   Series,  Blind  Tiger.] 

.2.  Irtoxscatino  Liquobs  «=s>213  —  KKEPina 
Bund  Tioia— Information— Sufficiknct, 
A  bill  of  information,  charging  that  the 
defendant  kept  Intoxicating  liquors  for  sale  at 
a  certain  comer  in  a  city  where  the  sale  of 
Intoxicating  liquor  is  prohibited,  without  alleg- 
Ulg  that  it  was  in  connection  with  any  busi- 
ness conducted  at  such  place,  does  not  charge 
die  offense  of  keeping  a  ''blind  tiger,"  denounc- 
ed by  Act  No.  146  of  1914. 

[lid.  Note. — For  other  cases,  see  Intoxicating 
Uquoxs,  Cent  Dig.  |{  255-257;   Dec.  Dig.  «=> 

Land,  J.,  dissenting. 

Franlde  Macikie  vras  convicted  of  keeping 
a  bUnd  tiger,  and  applies  for  a  writ  of  cer- 
^orarL     Reversed,  and  defendant  discharged. 


B.  O.  feasant,  Atty.  Gen.,  ud  W.  A. 
Mabry,  Dlst  Atty.,  of  Shreveport  (6.  A.  Qon- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State.  Ifc  O.  Butler,  of  Shreveport,  for  ap- 
plicant 

O'MIBLL,  J.  The  defendant  was  prose- 
coted  for,  and  convicted  of,  violating  Act 
No.  14«  of  1914,  entitled: 

"An  act  to  define  and  prohibit  the  keeping 
of  a  'blind  tiger' :  to  provide  for  the  search  of 
same,  and  for  the  seizure  and  destruction  of 
any  spirituous,  malt  or  intoxicating  liqulor 
found  therein ;  to  provide  for  the  punishment 
of  any  violations  of  this  act" 

The  bill  of  information  is  in  the  follow- 
ing words: 

"That  Frankle  Mackie  •  •  *  unlawfully 
did  keep  a  'blind  tiger,'  by  keeping  intoxicating 
Uquors  for  sale  as  a  beverage  at  corner  of 
Hunter  and  Elm  streets,  Shreveport  Caddo 
parish.  La.,  where  the  sale  of  intoxicating  liq- 
uors Is  prohibited." 

The  defendant  moved  to  quash  the  bill  of 
information  on  the  ground  that  It  did  not 
charge  her  with  violating  any  crime  or  mis- 
demeanor under  the  law  of  Uils  state. 

The  court  overruled  the  motion,  and,  ac- 
cording to  the  statement  in  the  bill  of  ex- 
ceptions, she  was  convicted  on  the  evidence 
that  she  bad  In  her  ice  chest  30  bottles  of 
beer;  that  there  were  18  freshly  opened 
empty  beer  botties  on  the  premises,  and  a 
half  cask  of  beer  unopened  in  the  defend- 
ant's "living  room,"  where  there  were  two 
other  women  and  two  men. 

We  have  no  Jurisdiction  to  determine 
whether  the  proof  would  have  been  sufficient 
to  Justify  a  conviction  of  the  defendant  for 
keeping  intoxicating  liquors  for  sale  as  a 
l>everage  in  a  parish  where  its  sale  is  pro- 
hibited, If  that  was  a  crime  or  misdemeanor, 
or  to  Justify  a  conviction  for  selling  Intox- 
icating Uquor  in  a  prohibition  parish  or  re- 
tailing it  without  a  license. 

[1,  2]  We  have  only  to  decide  whether  the 
blU  of  information  charges  a  violation  of 
Act  No.  146  of  1914,  denouncing  as  a  mis- 
demeanor the  keeping  of  a  "blind  tiger," 
and  defining  it  as: 

"Any  place  in  those  subdivisions  of  the  state 
where  the  sale  of  spirituous,  malt  or  intoxi- 
cant liquors  is  prohibited,  where  such  spiritu- 
ous, malt  or  intoxicsnt  liquors  are  kept  for  sale, 
barter,  exchange  or  habitual  giving  away  as  a 
beverage  in  connection  wUk  any  oiwtnaM  oon- 
ducted  at  luoh  place." 

The  learned  trial  Judge  held  that  it  was 
not  necessary  for  the  state  to  charge  or 
prove  that  the  place  alleged  to  be  a  "blind 
tiger"  was  one  in  which  the  intoxicating 
liquors  were  kept  for  sale  in  eonnection  with 
any  hutineet  conducted  at  *uoh  place,  al- 
though he  said  it  would  have  been  necessary 
to  charge  and  prove  that  the  intoxicating 
liquors  were  kept  for  the  habitual  giving 
away  as  a  beverage  in  conneotUm  voith,  tome 
'buainet*  conducted  at  the  place,  if  she  had 
been  charged  with  keeping  the  Intoxicating 
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liquors  for  habitually  giving  them  away, 
though  not  for  sale,  barter,  or  exchange. 

The  Legislature,  however,  did  not  see  fit 
to  make  any  distinction  between  keeping  in- 
toxicating liquor  for  sale,  barter  or  exchange 
and  keeping  It  for  habitually  giving  It  away, 
In  a  place  where  the  sale  of  it  is  prohibited. 

The  statute  does  not  provide  that  it  shall 
be  unlawful  to  keep  Intoxicating  llqoor  for 
sale,  barter,  or  exchange  In  any  place  where 
the  sale  of  it  is  prohibited,  and  that  it  shall 
also  be  unlawful  to  keep  it  for  habitual- 
ly giving  it  away  as  a  beverage  in  connec- 
tion with  any  business  conducted  at  such 
place.  The  act  provides  that  whoever  shall 
keep  a  "blind  tiger"  shall  be  guilty  of  a 
misdemeanor,  and,  on  conviction,  be  punish- 
ed by  fine  and  lmprl8<med.  It  defines  a 
"blind  tiger"  as: 

"Any  place  in  those  subdivisions  of  the  state 
where  tbe  sale  of  spirituous,  malt  or  intoxicant 
liquors  is  prohibited,  where  such  spirituous, 
malt  or  intoxicant  liquors  are  kept  for  sale, 
barter,  exchange  or  habitual  giving  away  as  a 
beverage  in  connection  with  any  business  con- 
ducted at  such  place." 

This  statutory  definition  of  a  "blind  tiger" 
is  the  same  whether  the  intoxicating  liquor 
be  kept  for  sale,  barter,  exchange,  or  habit- 
ual giving  away,  as  a  beverage. 

The  statute  of  1914  further  provides  that 
any  place  suspected  of  being  a  "blind  tiger" 
shall  be  searched  by  an  officer  designated 
in  a  search  warrant;  that  any  spirituous, 
malt,  or  intoxicating  liquors  found  in  such 
place  shall  be  seized;  and  that  the  ofiScer 
shall,  within  24  hours,  make  his  return  and 
bring  into  court,  along  with  the  intoxicating 
liquor,  all  persons  found  in  such  place. 

We  are  of  the  opinion  that  these  harsh 
proceedings  were  advisedly  made  to  apply 
only  to  a  place  where  some  business  is  con- 
ducted. And  we  have  no  authority  to  divide 
and  modify  the  statutory  definition  of  a 
"blind  tiger"  so  as  to  have  one  definition  for 
a  place  where  intoxicating  liquor  is  kept  to 
be  habitually  given  away  and  mother  def- 
inition for  a  place  where  it  is  kept  for  sale, 
or  for  barter  or  exchange. 

The  decision  in  City  of  Sbreveport  ▼. 
Maroun,  134  La.  490,  64  South.  388,  where 
It  was  said  that  a  "blind  tiger"  is  defined 
In  the  dictionaries  as  a  place  where  intoxi- 
cants are  sold  on  the  sly  and  contrary  to 
law,  was  rendered  before  the  adoption  of 
Act  Mo.  146  of  1914,  and  therefore  without 
any  reference  to  the  statutory  definition  of 
a  "blind  tiger."  The  court  said  that  the 
dty  ordinance  which  Maroun  was  convicted 
of  violating  did  not  attempt  to  create  an 
offense,  but  merely  declared  a  "blind  tiger" 
to  be  a  nuisance,  and  that  the  definition  in 
the  ordinance  was  tautological  and  unneces- 
sary. 

Act  No.  146  of  1914  does  create  an  of- 
fense, and  it  can  only  be  charged  In  accord- 
ance with  the  statute. 

For  the  reasons  assigned,  the  bill  o£  In- 
formation and  the  conviction  and  sentence 


had  thereunder  are  annulled,  and  it  is  or- 
dered that  the  defendant  be  discharged  from 
further  prosecution  under  the  bill  of  infor- 
mation. 

LAM),  J.,  dissents. 


/  '  (IM  La.  S«) 

No.  20711. 

STATE  V.  WILSON  et  aL 

(Supreme  Court  of  Louisiana.     Nov.  4,  1914. 

On  Application  for  Rehearing,  Jan. 

11,  1915.) 

(Syttaiu*  by  the  Court.) 

1.  RoBBKBY    «=9l7  —  Ibfokuation  —  Rxqin- 

BITES. 

In  an  information  for  robbery  of  moiiey 
from  a  person  named  therein,  and  which  alleges- 
force,  violence,  and  putting  said  person  in  fear 
by  defendants,  the  words  "against  bis  will" 
would  be  tautological;  and  they  are  unneces- 
sary. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  U  16-23,  26;  Dec.  Dig.  «=9l7.1 

f Additional  Byllalua  ly  Editorial  Staff.) 

2.  Robbery  €=»17  —  Information  —  Rkqtji- 
SITES— "AOAINST  THi:  Wiix"— "Unlawfiii,- 
LT,  WlLLrULLT,  FOBCIBI.T,  AND  VlOLBKT- 
I,T." 

Since  the  words  "unlawfully,  willfully,  fe- 
loniously, forcibly,  and  violently/'  in  an  infor- 
matioB  charging  robbery  under  Rev.  St.  f  810, 
imply  a  taking  "against  tbe  will,"  this  latter 
phrase  need  not  be  added  to  the  information. 

[Ed.  Note.— For  other  cases,  see  Robbery. 
Cent.  Dig.  a  16-23,  26;  Dec.  Dig.  <S=3l7.] 

On  Application  for  Rehearing. 

3.  RoBBEBT  ^=s>l— Definition  of  Cbims. 

"Robbery"  Is  the  felonious  taking  of  the 
property  of  another  from  bis  person,  or  in  his 
presence,  against  his  will,  by  violence,  or  b; 
putting  him  in  fear. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  H  1.  13 ;  Dec.  Dig.  <S=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Robbery.] 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia;  Wm.  Campbell, 
Judge. 

Houston  Wilson  and  another  were  convict- 
ed of  robbery,  and  appeal.  Affirmed,  and 
rehearing  refused. 

Percy  T.  Ogden,  of  Crowley,  for  appel- 
lants. R.  6.  Pleasant,  Atty.  Gen.,  and  C.  B. 
De  Bellevue,  Dlst  Atty.,  of  Crowley  (O.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for 
the  State. 

SOMMBRVILLE,  J.  Defendants  were 
charged  with  assaulting  one  Charles  Zenor, 
and  by  patting  the  said  Zenor  In  fear,  did 
unlawfully,  willfully,  feloniously,  forcibly, 
and  violently  rob,  take,  steal,  and  carry 
away  $13,  the  property  of  said  Zenor. 

[1,2]  Defendants  argue  that  the  informa- 
tl<m  against  them  was  filed  under  section 
809,  Revised  Statutes.  In  this,  they  are 
mistaken.  It  was  filed  under  section  810. 
The  robbery  with  which  they  are  charged 
was  of  money  from  tbe  person  of  Zenor; 
and  robbery  from  the  person  is  provided  for 
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In  section  8ia  The  prior  BecUon  (809)  is 
more  directly  applicable  to  "tbe  robbery  of 
goods  and  cbattels." 

Defendants  moved  to  arrest  the  Judgment 
on  the  ground  that  tbe  indictment  is  fatally 
defective  on  its  face,  in  that  it  does  not  con- 
tain the  allegation  "against  the  will"  of  the 
person  said  to  have  been  robbed;  and,  fur- 
ther, because  the  indictment  does  not  contain 
tbe  allegation  that  the  money  was  rob- 
bed "from  tbe  person"  of  the  said  Charles 
Zenor. 

It  was  unnecessary  to  charge  that  the  rob- 
bery was  committed  "against  tbe  will"  of 
Ciharles  Zenor,  for  the  reason  that  the  in- 
dictment charges  that  the  defendants  put 
said  Zenor  "In  fear,"  and  unlawfully,  felo- 
niously, willfully,  forcibly,  and  violent^  rob- 
bed him  of  $13. 

After  thus  charging  defendants.  It  would 
have  been  tautological  to  have  added  the 
phrase  "against  his  wUL"  The  words 
"against  the  will"  are  not  more  expressive 
than  are  the  words  "unlawfully,  willfully, 
feloniously,  forcibly,  and  violently."  The 
latter  words  imply  that  the  money  was  taken 
against  tbe  will  of  the  person  robbed.  State 
V.  Patterson,  42  La.  Ann.  034,  8  South.  629. 

Judgment  affirmed. 

On  Application  for  Behearlng. 

PBR  CITRIAM.  Defendants  urge  that  the 
absence  of  the  words,  "from  the  person," 
from  the  indictment  charging  tbe  robbery, 
rendered  the  indictment  insufficient,  or  rath- 
er fatal. 

[3]  "Bobbery"  is  the  felonious  taking  of 
the  property  of  another  from  his  person,  or 
in  Us  presence,  against  his  will,  by  violence 
or  by  putting  him  in  fear. 

The  indictment  sufficiently  charges  that 
the  robbery  was  committed  in  the  presence 
of  the  person  robbed  in  setting  forth  that 
defendants  unlawfully,  feloniously,  and  vio- 
lently did  make  an  assault  upon  the  person 
of  one  Charles  Zenor,  and  then  and  there 
t>y  imttlng  him  in  fear,  did  unlawfully,  etc., 
rob  him  of  $18,  the  property  of  said  Zenor. 

Bebearlng  refused. 

(138  Ls.  S41) 

No.  20697. 

Snosession  of  RBILLT. 

(Supreme  Court  of  Louisiana.    Nov.  80,  1914. 

Behearing  Denied  Jan.  11,  1916.) 

(Syllahu*  by  the  Court.) 

L  Wilis  «=»473— Coksteuomon— Vaumtt. 

Where  the  language  of  a  testament  clearly 
expresses  the  intention  of  the  testator  to  be 
to  invest  his  legatee  with  the  ownership  of  the 
legacy,  with  the  direction  to  make  a  designated 
disposition  of  it,  the  direction  as  to  bow  the  Uf- 
atee,  as  owner,  is  to  dispose  of  the  legacy,  is 
reputed  not  written,  but  it  does  not  affect  the 
validity  of  the  bequfest  to  the  legatee. 

[Bd.  Note.— For  other  cases,  see  WiUa.  Gent 
Dig.  i!  992-995 ;    Dec.  Dig.  <8=>478.] 


2.  Wnxs  «=»47*-CowBiBucmoH— VAunrrr. 

The  following  is  a  valid  testamentary  dis- 
position, in  which  the  condition,  "to  be  distribut- 
ed as  be  sees  fit  among  my  people  in  Ireland 
and  for  the  further  education  of  Thomas  Re- 
gan," is,  as  to  the  validity  of  the  bequest,  re- 
puted not  written,  vii.:  "And  the  balance  of 
whatever  I  may  die  possessed  of  I  give  and  be- 
queath unto  Bishop  Thomas  Heslin,  to  be  dis- 
tributed as  he  sees  fit  among  my  people  in  Ire- 
land and  for  the  further  education  of  Thomas 
Began,  hereby  instituting  Bishop  Heslin  my  sole 
heir  and  universal  legatee." 

FEd.  Note.— For  other  cases,  see  Wills,  Ont 
Dig.  H  992-996;   Dec.  Dig.  «=9473.1 

8.  Pebpktuitiks  «=>4— Bequxsis— VAunrrx 

— SuBSTrrnrioK. 

The  essential  elements  of  the  prohibited 
substitution  are  that  -  the  donee  or  legatee  is 
charged  to  keep  the  property  during  his  lifetime 
for  another  person  to  whom  it  is  to  be  delivered 
at  the  death  of  the  first  donee  or  iegatee.  Such 
a  disposition  is  null  even  with  regani  to  the  do- 
nee or  legatee. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent  Dig.  H  4-44;  Dec.  Dig.  >»s>4;  Trusts, 
Cent  Dig.  {f  3,  4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Substitution.] 

4.  PxBFBTDams  4s»6— Bkquxsts— Pbohibit- 

Kn  SuBa-fiTUTiow. 

The  prohibited  sulwtitution  is  an  attempt 
on  the  part  of  a  donor  or  testator  to  vest  the 
title  in  his  donee  or  legatee  without  the  right  of 
alienation  or  testamentary  disposition  or  the  ca- 
pacity to  transmit  it  to  his  heirs. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
(}ent  Dig.  fi  4-47,  49-63,  66;   Dec.  Dig.  <8=»6.] 

6.  Pbbpstuitibs  «s3d— Bbqusstb— Pbohibit- 

KD  SUBSTITUTIon. 

The  objection  to  the  substitution  is  that, 
during  the  lifetime  of  the  donee  or  legatee,  nei- 
ther he  nor  the  person  designated  to  acquire 
the  title  at  the  death  of  the  donee  or  legatee 
could  alienate  the  property ;  and  the  law  pro- 
hibits keeping  property  out  of  commerce  indefi- 
nitely and  complicating  the  simple  tenures  by 
which  alone  its  ownership  is  permitted. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent-  Dig.  {{  4-47,  49-63,  66;   Dec.  Dig.  (S=>6.] 

6.  Wills  €=>473—Tbust8— Partial  Invaud- 

ITT— FiDBI  COMMISStni. 

In  the  fidei  commissnm,  whereby  the  do- 
nee or  legatee  is  invested  with  the  title  and  di- 
rected to  convey  it  to  another  person  or  to  make 
a  designated  disposition  of  the  property,  the  di- 
rection as  to  the  disposition  of  the  property  is 
illegal  and  is  reputed  not  written,  but  it  does 
not  affect  the  validity  of  tlie  bequest  to  tbe  donee 
or  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  C!ent. 
Dig.  a  992-995;   Dec.  Dig.  <8=>473. 

For.  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Fidei  Commissum.] 

7.  OsjscfioN  TO  Bequest. 

The  objection,  that  a  bequest  to  a  legatee, 
with  the  direction  to  distribute  it  as  be  sees  fit 
among  persons  of  a  designated  class,  violates  tbe 
provisions  of  article  1573  of  the  Civil  Code,  pro- 
hibiting the  making  of  a  testament  by  an  agent 
or  commissary,  is  of  no  importance,  in  view  of 
the  fact  that  such  a  condition  either  creates  a 
substitution  and  thereby  annuls  the  entire  be- 
quest, or  creates  only  a  fidei  commissum,  in 
which  the  condition  or  direction  is  reputed  not 
written. 

8.  Wills  €=»473— Bequests— Validity. 

In  so  far  as  an  attempt  of  a  testator  to 
confer  upon  his  legatee  tbe  authority  to  select 
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another  person  as  the  beneficiary  of  his  legacy 
contravenes  article  1573  of  the  Civil  Code,  pro- 
hibiting the  making  of  a  will  through  an  agent 
or  commissary,  the  clause  purporting  to  dele- 
gate such  authority  is  an  illegal  condition,  which, 
oy  article  1510  of  the  Civil  Code,  is  reputed 
not  written,  and  therefore  cannot  annul  the  be- 
quest to  the  legatee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ii  992-996;  Dec.  Dig.  «=>473.3 

9.  Pebpbtuiiies  ®=»8  —  Bequests — Validitt 
—Delegation  of  Testauentabt  Capacity. 

It  is  only  in  a  bequest  for  a  pious  use,  or 
to  the  poor  of  a  community,  or  to  a  trustee  for 
a  charitable  or  educational  or  literary  institu- 
tion existing  or  to  be  organized,  that  a  testa- 
tor's attempt  to  delegate  the  authority  to  his 
legatee  or  trustee  to  select  the  beneficiary  or  ben- 
eficiaries of  his  legacy  annuls  the  testamentary 
disposition;  because,  in  all  other  cases,  the  be- 
quest of  a  legacy  to  one  person  to  be  given  by 
him  to  another  is  either  a  prohibited  substitu- 
tion, which  is  null  even  as  to  the  donee  or  lega- 
tee, or  it  is  only  a  fidei  commissum,  in  which  Uie 
stipolation  in  favor  of  the  third  person  is  re- 
puted not  written. 

[Ed.  Note. — For  other  cases,  see  Perpetuities, 
Cent.  Dig.  U  67-66;   Dec.  Dig.  «=38.] 

10.  Descent  and  Distbibution  4s>74— Ti- 
tle AMD  RioHiB  or  Heib— "Succession"— 
Acquisition. 

A  succession  is  acquired  by  an  instituted 
heir  or  universal  legatee,  by  the  operation  of 
law,  at  the  instant  of  the  death  of  the  testator, 
without  the  necessity  of  any  legal  proceedings 
or  taking  of  possession. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  U  227,  228,  287-242, 
260-262;  Dec.  Dig.  «=»74;  Executors  and  Ad- 
ministrators, Cent.  IHg.  H  629,  630.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Fred  D.  King,  Judge. 

In  the  matter  of  the  succession  of  John 
Rellly.  Suit  to  annul  a  bequest,  by  collateral 
heirs  of  John  Reilly  against  the  brothers  and 
sisters  of  Bishop  Thomas  Heslin,  deceased, 
wherein  Thomas  Regan,  executor,  was  nom- 
inally a  codefendant  From  Judgmenfr  for 
plaintiffs  decreeing  the  bequest  void,  defend- 
ants appeal.    Reversed  and  rendered. 

Dart,  Kernan  &  Dart,  of  New  Orleans,  for 
appellants  Heslin  heirs.  Frank  Wm.  Hart, 
of  New  Orleans,  for  appellant  Thomas  F. 
Regan,  dative  testamentary  executor.  Rice 
Se  Montgomery,  of  New  Orleans,  for  appel- 
lees Mrs.  John  P.  Prunty  and  others.  Wood- 
vllle  &  WoodvlUe,  of  New  Orleans,  for  appel- 
lees absent  heirs. 


O'NIELL,  J.    In  the  will  of  John  Rellly 

dated  the  10th  of  April,  1908,  after  numer- 
ous special  legacies  to  his  collateral  relations 
in  this  country,  appears  the  following  be- 
quest, viz.: 

"And  the  balance  of  whatever  I  may  die  pos- 
sessed of  I  give  and  bequeath  unto  Bishop 
Thomas  Heslin,  to  be  distributed  as  he  sees  fit 
among  my  people  in  Ireland  and  for  the  fur- 
ther education  of  Thomas  Regan,  hereby  insti- 
tuting Bishop  Heslin  my  sole  heir  and  universal 
legatee." 

The  testator  died  at  his  domicile  in  New 
Orleans  on  the  26th  of  December,  1908,  and 


bis  will  was  admitted  to  probate  on  the  14th 
of  January,  1909. 

Bishop  Thomas  Heslin  died  In  Febniaiy, 
1911,  while  the  succession  of  John  Rellly  was 
yet  under  administration  by  Maurice  Pj 
Woulfe  as  testamentary  executor.  This  ex- 
ecutor died  in  February,  1912.  James  J. 
Woulfe  was  appointed  to  succeed  him  as 
dative  testamentary  executor  of  the  will  of 
John  Rellly,  and  continued  the  administra- 
tion. 

This  suit  to  annul  the  bequest  above  quot- 
ed was  filed  on  the  19th  of  February,  1913, 
by  the  collateral  heirs  of  John  Reilly,  resid- 
ing In  this  country,  against  the  executor  and 
the  attorney  appointed  to  represent  absent 
heirs  and  the  tutors  of  certain  minor  heirs. 
James  J.  Woulfe  resigned,  and  Thomas  Re- 
gan was  appointed  to  succeed  him  as  dative 
testamentary  executor  on  the  4th  of  April, 
1913.  Thereafter,  by  supplemental  petition 
of  the  plaintiffs,  Thomas  Regan,  as  testamen- 
tary executor,  was  made  defendant  In  thla 
suit 

In  their  answer  the  tutors  of  the  minors, 
made  defendants,  admitted  all  of  the  mate- 
rial averments  of  the  plaintiffs'  petition  and 
joined  In  the  prayer  that  the  above-quoted 
bequest  under  a  universal  title  be  decreed 
null. 

Thomas  Regan  answered  individually  and 
as  executor,  denying  that  the  bequest  in  fa- 
vor of  Bishop  Thomas  He6lln>  was  null  for 
any  reason,  alleging  that  it  was  a  valid  tes- 
tamentary disposition  in  favor  of  Bishop 
Thomas  Heslin  as  universal  legatee,  and 
praying  that  It  be  so  decreed. 

The  nearest  relations  and  sole  surviving 
heirs  of  Bishop  Thomas  Heslin  are  his  two- 
brothers.  Rev.  Patrick  Heslin  and  James  Hes- 
lin, and  a  sister,  Mrs.  Maria  Heslin  Igoe. 

James  Heslin  filed  suit  on  the  19tb  of  No- 
vember, 1913,  against  Thomas  Regan,  execu- 
tor, and  against  the  sureties  on  the  bond  of 
the  former  executor,  James  J.  Woulfe,  tor 
a  final  account  of  the  administration  of  the 
succession  of  John  Rellly,  and  for  Judgment 
recognizing  him  to  be  the  owner  of  a  third 
of  the  residue  of  the  estate  as  one  of  the 
three  heirs  of  the  deceased  universal  legatee. 

By  supplemental  petition  of  the  plaintiff8' 
in  the  ordinal  suit,  the  two  surviving  broth- 
ers and  the  sister  of  the  deceased  Bishop 
Thomas  Heslin  were  made  d^f aidants. 

In  this  suit  therefore  the  collateral  heirs 
of  John  Rellly  are  the  plaintiffs  or  contest- 
ants, and  the  brothers  and  sister  of  the  de- 
ceased Bishop  Thomas  Heslin  are  the  defend- 
ants. Thomas  Regan,  executor,  is  nominally 
a  codefendant  Judgment  was  rendered  In 
the  district  court  in  favor  of  the  plaintiffs, 
decreeing  the  bequest  null  and  void ;  and  the 
defendants  have  appealed. 

The  education  of  Thomas  Regan  was  com- 
pleted from  a  special  legacy  bequeathed  to- 
him  for  that  purpose,  and  he  Is  not  claiming 
the  benefit  of  the  stipulation,  for  his  further 
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edncatlon,  In  tbe  bequest  to  Bishop  llionias 
Heslln,  but,  as  appellant,  be  contends  that 
the  stipulations  In  the  contested  bequest  are 
nothing  more  than  suggestions  or  recom- 
mendations \vhlch  do  not  affect  the  validity 
<st  the  legacy  In  favor  of  Bishop  Thomas 
HesUn  as  universal  legatee. 

The  contestants  allege  that  the  bequest  Is 
vague,  uncertain,  and  meaningless;  that  It 
contains  a  substltntlon  and  fidel  commlssum ; 
and  that  It  contravenes  article  1573  of  the 
Revised  Civil  Ck>de,  prohibiting  testamentary 
dispositions  to  be  made  through  the  medium 
or  choice  of  an  agent  or  commissary. 

The  defense  Is  that  the  provision  In  the 
bequest,  "to  be  distributed  as  be  sees  flf 
among  my  people  In  Ireland,  and  for  the 
further  education  of  Thomas  Regan,"  does 
not  make  a  substitution,  because  the  legatee 
Is  not  charged  to  preserve  the  property  dur- 
ing his  lifetime  and  transmit  It  to  a  designat- 
ed person  or  persons ;  that  these  stipulations 
In  the  bequest  make  It  only  a  fldel  commls- 
sum, in  which  the  recommendations  or  stlpur 
latlons.  In  favor  of  the  testator's  people  In 
Ireland  and  for  the  further  education  of 
lAomas  Regan,  are  to  be  regarded  as  not 
written,  but  do  not  affect  the  validity  of  the 
bequest 

Opinion. 

[1, 21  The  only  vagueness  or  uncertainty 
in  the  bequest  Is  In  the  testator's  reference 
to  bis  people  in  Ireland,  In  which  he  does  not 
designate  them  even  as  his  kinsmen.  If  this 
uncertainty  renders  that  stipulation  in  the 
bequest  meaningless,  it  Is  an  Impossible  con- 
dition, the  legal  consequence  of  which  is  found 
in  the  provision  of  article  1519  of  the  Civil 
Code>  that  impossible  conditions,  in  a  dispo- 
sition inter  vivos  or  mortis  causa,  are  reput- 
ed not  written.  And  if  this  stipulation  vio- 
lates article  1673  of  the  ClvU  Code,  abolish- 
ing the  custom  of  willing  by  the  Interposition 
of  a  commissary  or  attorney  in  fact,  it  Is  an 
unlawful  condition,  and  article  1519  of  the 
Civil  Code  also  provides  that  conditions  which 
are  contrary  to  the  laws  or  morals  are  re- 
puted not  written. 

Our  conclusion,  however,  is  that  article 
1573  of  the  Civil  Code  need  not  be  considered 
in  the  determination  of  the  question  of  valid- 
ity or  invalidity  of  the  bequest  In  contest 
This  article  is  in  a  section  of  the  Code  which 
treats  only  of  the  form  or  confection  of  wills, 
and  not  of  the  substance;  whereas  articles 
1619  to  1622,  of  the  Code,  treating  of  prohib- 
ited substitutions  and  fldel  commissa,  are 
in  another  section,  dealing  with  the  substance, 
not  the  form,  of  donations  inter  vivos  and 
mortis  causa.  There  are  only  four  articles 
in  section  1  of  chapter  6,  Of  Dispositions 
Mortis  Causa.  Article  1670  provides  that  a 
disposition  mortis  causa  shall  not  be  made 
otherwise  than  by  last  will  or  testament,  but 
that  the  name  given  to  the  Instrument  or 
manner  of  disposing,  whether  by  instituting 
ai)  heir  or  naming  legatees,  and  whether  an 


executor  be  appointed  or  not,  are  matters  of 
no  Importance.  Article  1671  is  the  definition 
of  a  testament ;  1572  prohibits  the  making  of 
a  testament  by  two  or  more  persons  by  one 
and  the  same  act,  either  reciprocally  or  for 
the  benefit  of  a  third  person ;  and  article 
1573  abolishes  the  custom  of  delegating  the 
authority  to  make  a  will  to  an  agent  or  at- 
torney in  fact,  viz.: 

"The  custom  of  willing  by  testament  by  the 
intervention  of  a  commissaiy  or  attorney  in 
fact  is  abolished. 

"Thus  the  institution  of  heir  and  all  other 
testamentary  dispositions  committed  to  the 
choice  of  a  third  person  are  null,  even  should 
that  choice  have  been  limited  to  a  certain  num- 
ber of  persons  designated  by  the  testator." 

This  article  appeared  as  number  88  of  the 
"Digest  of  the  Laws  In  force  In  the  Terri- 
tory," in  the  act  of  March  31,  1808,  abrogat- 
ing' the  FVench  and  Spanish  lawa  In  the 
Code  of  1826  It  appeared  as  article  1666,  and 
it  was  retained  In  the  revision  of  1870  as 
article  1573,  under  the  brief  section  treating 
generally  of  the  forms  of  testaments.  In  the 
French  law  prevailing  here  until  1768  when 
Gov.  O'Reilly  took  actual  possession  of  the 
colony  for  Spain,  no  mention  had  been  made 
of  delegating  to  an  ag^nt  or  commissary  the 
authority  to  make  a  testament  Gov.  O'Reil- 
ly promptly  abolished  the  French  laws;  and 
In  the  Digest  of  Laws  prepared  under  his  di- 
rection, under  the  section  treating  of  testa- 
ments, appeared  the  provisions  reciting  that, 
as  it  often  occurred  that  persons,  unable  or 
unwilling  to  make  their  own  testaments,  de- 
sired to  authorize  others  to  do  so  for  them, 
such  authority  had  to  be  given  under  cer- 
tain prescribed  formalities  and  restrictions, 
etc. 

From  the  history  and  etymology  of  article 
1673  and  from  its  position  In  our  Civil  Code, 
it  seems  that  the  only  purpose  of  embodying 
this  provision  In  the  Digest  of  1808  was  to 
leave  no  doubt  of  the  abolishment  of  the 
right  or  custom  of  making  wUls  by  proxy. 

Until  the  passage  of  the  Act  124  of  1882, 
permitting  donations  Inter  vivos  or  mortis 
causa  to  be  made  to  trustees  for  educational 
or  charitable  or  literary  institutions,  It  was 
never  necessary  to  Invoke  the  provisions  of 
article  88  of  the  Digest  of  1808,  1566  of  tbe 
avll  Code  of  1825,  or  1573  of  the  revision  of 
1870,  to  determine  the  validity  or  Invalidity 
of  a  fiduciary  bequest  We  have  not  been  re- 
ferred to,  nor  have  we  found  In  our  Juris- 
prudence, a  case  where  a  will  or  testamen- 
tary disposition  was  made  by  proxy  or  by 
an  agent  or  commissary  or  attorney  in  tact 
The  only  cases  in  which  there  was  an  at- 
tempt to  enforce  or  exercise  the  delegated 
authority  to  select  a  beneficiary  of  a  testa- 
mentary disposition  were  those  in  which  it 
was  attempted  under  tbe  Act  124  of  1882,  for 
the  benefit  of  a  charitable,  educational,  oi 
literary  institution.  Bxcept  in  the  case  of  a 
gift  to  a  religious,  charitable,  educational, 
or  literary  institution,  or  for  pious  uses,  ot 
to  the  poor  of  a  commonlty,  a  fiduciary  be- 
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quest  to  a  trustee  for  the  benefit  of  a  third 
person  is  prohibited  by  article  1520  of  the 
CMl  Code,  whether  the  testator  attempts  to 
designate  the  beneficiary  or' to  confer  upon 
the  trustee  the  right  of  selecting  him.  There- 
fore a  bequest  to  one  person  for  the  benefit 
of  another  embodies  either  a  substitution, 
which  annuls  the  entire  bequest,  or  only  a 
fidel  commissum,  in  wliidi  the  stipulation 
pour  autrui  Is  reputed  not  written.  In  ei- 
ther case,  the  testator's  attempt  to  confer 
upon  the  donee  the  right  to  select  another 
person  as  the  beneficiary  of  the  legacy  can 
hare  no  effect  onp  way  or  the  other. 

In  the  case  of  Fink  v.  Fink,  12  La.  Ann. 
320,  the  contested  bequest  of  the  residue  of 
the  testator's  estate  for  the  erection  of  an 
asylum  for  the  Protestant  widows  and  or- 
phans of  New  Orleans,  concluded  with  this 
delegation  of  authority: 

"And  I  do  hereby  request  and  authorize  my 
friend,  Diederich  Bullerdieck,  after  my  decease, 
to  name  and  appoint  three  worthy  and  responsi- 
ble persons  as  trustees,  to  carry  out  my  said 
intentions  respecting  the  aforesaid  asylum." 

Our  predecessors,  through  Mr.  Justice  Bu- 
chanan, decided  that  the  disposition  was  val- 
id under  article  1536  of  the  Civil  Code  (article 
1649,  R.  C.  C),  as  a  bequest  to  the  poor  of  a 
community,  and  said  of  the  delegation  of  au- 
thority to  select  the  three  administrators  or 
trustees: 

"Were  we  compelled  to  give  an  interpretation 
of  this  clause  of  the  will,  in  reference  to  the 
object  of  the  proposed  appointment  of  trustees, 
we  would  undoubtedly  feel  bound  to  nndeistand 
this  disposition  in  a  sense  in  which  it  could 
have  effect,  if  possible,  rather  than  one  in  which 
it  could  have  none.  C.  C.  art  1706.  But  no 
interpretation  of  this  disposition  is  necessary. 
On  its  face,  it  is  a  delegation  by  the  testator  to 
a  third  person  of  the  choice  of  administrators  of 
a  portion  of  the  estate;  and,  as  such,  by  arti- 
cle 1566  of  the  Code  (article  1573,  R.  C.  C),  is 
a  mere  nullity,  and,  under  article  1506  (article 
1519,  R.  C.  C.),  most  be  considered  as  not  writ- 
ten." 

This  reasoning  and  doctrine  la  applicable 
to  any  and  every  case  where  there  has  been 
no  attempt  to  enforce  or  exercise  the  dele- 
gated right  to  select  a  beneficiary  of  the  will 
In  contest. 

In  the  Succession  of  Mrs.  Honoris  Burke 
Rlngrose,  51  La.  Ann.  538,  26  South.  387,  the 
clause  in  the  will,  which  was  said  to  violate 
article  1573  of  the  Civil  Code,  did  not  contain 
a  testamentary  disposition  or  bequest,  but 
was  only  a  request  to  the  executors,  or  an 
expression  of  the  desire  of  the  testatrix,  re- 
garding the  disposition  of  the  residue  of  her 
estate,  viz.: 

"Now,  after  these  bequests  have  been  made, 
the  remainder  of  my  estate  I  desire  my  execu- 
tors to  use  for  any  charitable  institution  they 
may  select,  ot  think  of  benefiting,  to  perpetu- 
ate my  memory." 

In  the  opinion  delivered  on  applioation  for 
rehearing,  referring  to  the  clause  above  quot- 
ed, we  find: 

"It  was  contested  upon  the  grounds:  (1)  That 
it  was  merely  a  direction  to  the  executors  named 
*    *    *    to  use  the  remainder  of  the  estatg  for 


some  unknown  and  indefinite  object  or  person ; 

(2)  that  same  was  not  a  bequest,  within  the 
meaning  of  the  law,  under  which  the  executors 
could  claim  title  to  the  proi>erty ;  (3)  that  it 
was  meaningless,  and  in  direct  contravention  of 
the  prohibitory  provisions  of  the  law,  and  must 
be  reputed  not  written." 

The  executors  of  the  will  were  the  only  de- 
fendants. They  contended  that  the  clause 
in  contest  was  a  bequest  to  a  charitable  in- 
stitution to  be  selected  by  them,  and  they  re- 
Ued  upon  the  Act  No.  124  of  1882,  legalizing 
donations  to  trustees  for  charitable,  educa- 
tional, or  literary  Institutions,  whether  al- 
ready existing  or  to  be  organized  by  the  trus- 
tees. 

The  district  court  and  this  court  recognis- 
ed that  the  clause  in  contest  was  not  a  be- 
quest at  all,  but  was  only  a  suggestion  or 
request  to  the  executors,  to  use  the  residue 
of  the  estate  for  some  charitable  purpose  to 
perpetuate  the  memory  of  the  testatrix. 

It  was  Intimated  very  plainly  in  the  opin- 
ion by  Chief  Justice  Nicholls,  and  was  vir- 
tually conceded,  that.  If  the  testatrix  bad  in- 
stituted her  executors  as  her  universal  leg- 
atees or  bequeathed  to  them  the  residue  of 
her  estate,  with  the  charge  to  use  it  for  any 
charitable  institution  they  might  select  or 
think  of  benefiting  to  perpetuate  her  memory, 
the  bequest  to  the  executors  would  have  been 
valid  and  the  charge  or  direction,  to  use  the 
legacy  for  some  charitable  institution  to  per- 
petuate the  testatrix's  memory,  would  have 
been  reputed  not  written.  It  was  stated  in 
the  opinion  that  the  executors  repudiated  the 
idea  that  the  title  of  the  residue  of  the  es- 
tate had  been  given  to  them.  61  La.  Ann. 
544,  26  South.  390.    And  it  was  said: 

"The  testatrix  did  not  designate  any  one  as 
her  residuary  legatee,  but  left  the  selection  o( 
the  legatee  to  the  choice  of  her  executors.  This 
she  could  not  validly  do." 

John  ReiUy  did  designate  Bishop  Thomas 
Heslin  as  his  residuary  legatee,  and  left  it 
to  the  legatee  to  distribute  the  estate  among 
the  testator's  people  in  Ireland  as  the  legatee 
might  see  fit,  and  to  further  educate  Thomas 
Regan.  The  delegation  of  authority  to  select 
the  ultimate  beneficiary  or  beneficiaries  Is  not 
all  there  is  in  the  clause  contested  in  the 
present  suit,  nor  is  there  any  attempt  to  en- 
force or  exercise  the  delegated  right  of  se- 
lecting the  ultimate  beneficiary  or  beneficia- 
ries, as  was  the  case  in  the  Succession  of 
Mrs.  Honorla  Burke  Rlngrose. 

This  court  also  regarded  article  1573  of  the 
Civil  Code  Inapplicable  and  not  to  be  consid- 
ered in  deciding  the  contest  of  the  wiU  of 
Francois  Meunler,  62  La.  Ann.  79,  26  South. 
776,  48  L.  R.  A.  77.  The  testator  bequeathed 
all  of  his  property  In  the  city  of  New  Or- 
leans to  his  native  city,  Carouge,  in  Switzer- 
land ;  he  directed  that  the  property  be  sold, 
and  that  the  city  of  Carouge  "shall  place  the 
said  sum  at  interest,  and  with  the  interest 
shall  endow  each  year  two  poor  girls,  and 
shall  give  a  pension  to  ten  old  persons  ot 
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both  sexes,  without  any  distinction  of  re- 
ligion." 

The  legal  heirs  of  Francois  Mennler  con- 
tested the  wUl,  alleging  that  the  bequest  was 
a  prohibited  substitution,  and  also  that  It 
was  an  attempt  to  will  the  estate  to  indefinite 
persons,  two  poor  girls  and  ten  old  persons, 
through  the  Interposition  of  a  commissary  or 
attorney  in  fact.    But  the  court  said: 

"This  argument  would  prevail  if  it  were  the 
only  interpretation  of  which  the  will  is  suscep- 
tible. But  there  is  another  view  to  be  taken  of 
the  will,  and  we  think  a  legal  one." 

It  was  observed  then  that  the  ezecators 
had  sold  the  property  as  directed  and  the 
residue  of  the  estate  consisted  of  the  proceeds 
derived,  less  the  debts  of  the  succession ;  and 
tbat  therefore  the  testament  could  not  indef- 
initely tie  up  the  property  and  keep  it  out  of 
commerce,  or  complicate  the  simple  tenures 
by  which  alone  our  system  of  laws  permits 
the  ownership  of  property.  Hence  it  was  not 
a  substitution. 

"The  title  intended,"  said  the  court,  "is  one 
to  the  city  of  Carouge  in  full  ownership,  with  a 
destination  to  pious  or  charitable  uses.  •  •  • 
This  direction  is,  we  think,  more  to  be  regarded 
as  in  the  nature  of  a  request  to  the  legatee.  It 
was  the  expression  of  a  wish,  a  desire.  H  was 
not  a  disposition.  It  was  advice  ailtd  recom- 
mendation. C.  C.  art.  1713,  we  think,  author- 
izes this  meaning  to  be  given  to  the  words. 
[State  V.  McDonogh  Ex'ra]  8  La.  Ann.  23T. 
*  •  •  The  terms  of  the  will  are  terms  of  dis- 
posaL  They  express  the  transfer  of  ownership 
from  the  •  •  •  testator  to  the  legatee.  The 
disposition  and  control  of  the  fund  after  it  is 
placed  in  the  city's  hands  would  be  in  virtue 
of  ownership,  not  trusteeship." 

It  was  intimated  that  one  reason  why  the 
testament  of  Francois  Meunier  was  not  a 
fidd  commissum  was  that  he  had  not  named 
or  designated  the  Indlriduals  who  might  be 
the  ultimate  beneficiaries  of  his  will.  Quot- 
ing Domat's  definition  of  "fldel  commissum," 
as  a  disposition  mortis  causa  by  which  the 
legatee  is  directed  to  give  the  property  to 
another  person.  It  was  said: 

"By  'another  person'  is  meant  a  person  or 
institution  so  named  or  indicated  as  to  individu- 
alize him  or  her  or  it  That  is  not  the  case 
here.  This  bequest  is  to  the  city  of  Carouge, 
and  to  it  alone.  *  *  *  It  was  in  no  sense  a 
legacy  to  any  other  person." 

There  is  considerable  logic  In  this,  that  if 
the  direction  to  the  legatee,  to  distribute  an 
estate  among  a  class  of  persons  whose  in- 
dividuality Is  not  Indicated  and  to  distribute 
It  as  the  legatee  sees  fit,  violates  article  157S 
of  the  Civil  Code,  because  it  Is  an  attempt 
to  make  a  testamentary  disposition  through 
an  agent.  It  is  simply  an  Ulegal  condition, 
which,  under  article  1619  of  the  Civil  Code, 
and  under  the  doctrine  expressed  in  Fink  y. 
Fink,  must  be  considered  as  not  written;  it 
can  have  no  effect  upon  the  validity  of  the 
bequest,  and  no  Interpretation  of  It  Is  neces- 
sary. 

A  will  containing  a  clause  very  similar  In 
its  legal  (or  Illegal)  aspect  to  the  one  in  the 
will  of  Mrs.  Honoria  Burke  Rlngrose  was 
tbat  of  Mra  Alice  B.  McCloekey,  62  La.  Ann. 


1122,  27  South.  705.  The  clause  which  was 
pronounced  Invalid  was  as  follows: 

"And  my  trustees  shall  hold  the  residue  of 
moneys  forming  portion  or  arising  from  the  sal^ 
calling  in,  collection  or  conversion  of  my  Ameri- 
can property  in  trust,  to  apply  such  an  amount 
as  they  shall  think  fit  in  the  erection  of  a 
stained-glass  memorial  window  in  St.  Patrick's 
Church,  Donegal!  Street,  Belfast,  in  memory 
of  the  late  Rev'd  Michael  Cahill,  C.  C,  former- 
ly of  St  Patrick's  Church  aforesaid,  and  in 
trust  to  pay  and  apply  any  surplus  of  the  said 
such  residue  for  such  charitable  uses  and  par- 
t>08e8  in  Ireland  as  they  in  their  discretion  shall 
think  fit  *  *  *  And  in  case  any  of  the  char- 
itable or  other  legacies  hereinbefore  bequeathed, 
or  of  which  I  shall  bequeath  by  any  codicil  to 
this  my  will,  sltall  be  or  become 'void  at  law  or 
shall  otherwise  lapse  or  fail  to  take  effect,  then 
I  bequeath  all  such  legacies  which  sball  be  or 
become  void  unto  my  said  trustees  absoutely  and 
direct  that  all  such  legacies  as  shall  lapse  or 
fail  to  take  effect  shall  form  part  of  my  residu- 
ary estate." 

Such  an  Indefinite  disposition  to  trustees 
In  trust  for  indefinite  charitable  purposes 
was  declared  a  void  legacy,  not  saved  by  the 
provisions  of  Act  124  of  1882 ;  and,  invoking 
the  doctrine  prohibiting  wills  by  proxy,  it 
was  said: 

"It  is  obvious  that  this  Is  not  <  vaUd  disposi- 
tion by  will  under  our  law.  The  institution  of 
heir  or  other  testamentary  disposition  committed 
to  the  choice  of  a  third  person  is  null  by  the  ex- 
press language  of  the  law.     C.  C.  art   1673. 

*  *  *  The  same  is,  l>esides,  too  uncertain  and 
vague  to  enable  any  one  to  take  under  the 
terms  thereof.  The  bequest  is  not  to  the  parties 
named  therein  as  trustees  in  their  inOividual 
capacity,  but  to  them  as  trustees.  It  cannot  be 
said  with  certainty  that  the  testatrix  intended 
the  parties  named  as  trustees  to  take  as  individ- 
uals. It  is  clearer  that  she  meant  for  them  to 
take  in  their  capacity  as  trustees.  If  the  lat- 
ter was  her  intention,  then  must  she  be  con- 
sidered as  vesting  her  trustees  with  title  to  the 
residuum  in  order  to  carry  out  her  thereinbefore 
mentioned  purpose,  viz.,  its  application  to  such 
charitable  uses  in  Ireland  as  they  might  deter- 
mine. And  to  this  end  and  in  furtherance  of 
this  purpose,  tiie  concluding  words  of  the  clause 
under  consideration  contain  the  direction  that 
the  legacies  which  lapsed  or  failed  to  take  ef- 
fect were  to  form  part  of  her  residuary  estate. 
Now,  it  was  this  residuary  estate,  or  the  pro- 
ceeds thereof,  which  was  to  be  applied  to  chari- 
table uses  in  Ireland.  It  was  wiUed  to  certain 
persons  as  trustees  who  had  previously.  In  the 
will,  been  given  directions  as  to  how  it  was 
expected  they  were  to  apply  it  It  is  the  same 
thing  as  bequeathing  it  to  them  in  trust  for  the 
purpose.  It  comes  within  the  prohibitions  of 
the  law  and  is  void.  Had  the  bequest  been 
made  to  the  parties  named  as  trustees  in  their 
individual  capacity,  a  different  rule  might  apply. 

*  *  *  Here  no  legatee  is  named,  the  amount 
is  left  uncertain,  and  the  disposition  is  to  trus- 
tees who  are  directed  to  apply  it  to  charitable 
purposes  as  they  in  their  discretion  may  think 
fit- 
In  John  Rellly's  Will,  the  beqaest  Is  made, 

not  to  a  trustee,  but  to  the  legatee  in  his  In- 
dividual capacil7,  as  sole  heir  and  universal 
legatee;  and  a  different  rule  must  apply. 
That  rule  Is  that  the  words,  "to  be  dis- 
tributed as  he  sees  fit  among  my  people 
in  Ireland,  and  for  the  further  education 
of  Thomas  Regan,"  which  the  plaintiffs 
characterize  as  vague,  indefinite,  and  mean- 
ingless, and  which,  in  part,  are  said  to  vi- 
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olate  article  1673  of  tbe  Civil  Code,  ate 
to  be  considered  as  not  written,  or  as  mere 
snggeatlons  or  requests  addressed  to  the  leg- 
atee, not  valid  or  binding  in  law,  nor  of  any 
legal  effect  apon  the  bequest  to  tbe  nnlyersal 
legatee.  Thla  Is  tbe  rule  which  tbe  court 
said  might  have  applied  to  the  will  of  Mrs. 
McCloskey,  "had  the  bequest  been  made  to 
the  parties  named  as  trustees  In  their  in- 
dlTidual  capacity." 

Tbe  residuary  bequest  In  contest  in  the 
Succession  of  Villa,  132  La.  714,  61  South. 
765,  was  declared  valid  because  a  majority 
of  the  Judges  of  this  court  construed  the  be- 
quest to  be,  not  to  Dr.  Barr,  but  to  the  Pres- 
byterian Church  of  New  Orleans,  and  there- 
fore a  gift  to  a  pious  use. 
Tbe  bequest  was  in  these  words : 
"The  balance  of  my  estate  to  be  given  to  Rev. 
J.  C.  Barr  of  the  Presbyterian  Church,  In  New 
Orleans,  to  be  used  for  the  bene&t  of  said  church 
and  any  other  good  work  Dr.  Barr  may  see  fit 
to  use  it  for." 

Invoking  the  prohibition  In  article  1573  of 
the  Civil  Code,  the  court  held  that  the  ex- 
pression, "and  for  any  other  good  work  Dr. 
Barr  may  see  fit  to  use  It  for,"  was  an  at- 
tempt to  make  a  bequest  through  an  agent  or 
commissary,  was  therefore  invalid,  and  was 
to  be  considered  not  written. 

Counsel  for  the  contestants  In  the  present 
case  say,  in  their  brief,  that,  as  the  court  did 
not  hold  "that  whatever  amount  might  have 
gone  to  'any  other  good  work  Dr.  Barr  might 
see  fit  to  use  it  for,'  should  be  given  to  Dr. 
Barr  as  legatee,"  the  court  should  not  now 
strike  out  "the  clause  in  regard  to  the  dis- 
tribution among  the  relations  In  Ireland," 
without  annulling  tbe  main  part  of  the  be- 
quest, viz.: 

"And  the  balance  of  whatever  I  may  die  pos- 
sessed of,  I  give  and  bequeath  to  Bishop  Thom- 
as Heslin,  •  •  •  hereby  instituting  Bishop 
Heslin  my  sole  heir  and  oniversal  legatee." 

The  reasoning  in  tbe  decision  In  the  Suc- 
cession of  Villa  leaves  no  doubt  that,  if  the 
testator  had  said,  "And  the  balance  of  what- 
ever I  may  die  possessed  of,  I  give  and  be- 
queath to  Rev.  3.  O.  Barr,  to  be  used  for  any 
good  work  he  may  see  fit  to  use  It  for,  here- 
by Instituting  Rev.  3.  C.  Barr  my  sole  heir 
and  universal  legatee,"  bo  as  to  embrace  all 
that  is  claimed  to  be  valid  in  the  wUl  of  John 
Reilly  and  all  that  was  found  invalid  In  the 
will  of  Raphael  O.  Villa,  the  invalid  portion 
would  not  have  affected  the  validity  of  the 
bequest  to  Rev.  J.  C.  Barr  as  the  Instituted 
sole  heir  and  universal  legatee. 

But  Mr.  Villa  did  not  use  such  an  ezpres- 
sl<m  as  "I  give  and  bequeath  to  Rev.  J.  O. 
Barr  «  •  •  instituting  him  my  sole  belr 
and  universal  legatee."  He  said,  "The  bal- 
ance of  my  estate  to  be  given  to  Rev.  3.  C. 
Barr  of  the  Presbyterian  Church,"  etc.  And 
tbe  decision  turned  entirely  on  the  construc- 
tion and  conclusion  of  tbe  majority  of  tbe 
judges  of  this  court  that  tbe  bequest  was 
made,  not  to  Rev.  J.  0.  Barr,  but  to  the  Pres- 


byterian Church ;  and,  applying  tbe  doctrine 
of  accretion,  It  was  said : 

"Tbe  l^adv  to  the  Presbyterian  Church  in 
New  Orleans  and  to  'any  other  good  work  Dr. 
Barr  may  see  fit  to  use  it  for,'  being  made  con- 
jointly (Civil  Code,  art.  1707),  and  the  latter 
legacy  being  null,  accretion  takes  place  for  the 
benefit  of  the  other  legatee — the  Presbyterian 
Church  in  New  Orleans." 

What  the  result  and  decision  would  have 
been  if  the  valid  portion  of  tbe  bequest  bad' 
been  made  to  Rev.  3.  C.  Barr  may  be  in- 
ferred from  the  court's  recognition  of  this 
doctrine  (132  La.  718,  61  South.  767),  vte.: 

"It  is  only  so  far  as  a  condition,  charge,  or 
mere  right,  might  be  impossible  or  contrary  t* 
law,  that  said  charge  or  condition  would  be  con- 
sidered as  not  written.  If  it  is  componnd,  and 
legally  possible  in  one  part  and  impossible  in 
another,  this  latter  part  only  wUl  be  rejected, 
but  what  is  possible  must  stand  good  as  a  legal 
volition  legally  expressed." 

To  apply  the  above  formula  to  the  testa- 
ment of  John  ReiUy  would  pat  an  end  to 
the  present  contest  and  relieve  as  of  tbe  ne- 
cesslty  of  making  an  examination  and  com- 
parison of  the  many  other  cases  to  which  we 
have  been  referred. 

However,  In  addition  to  tbe  above-mention- 
ed five  decisions  In  which  this  court  referred 
to  the  abolishment,  by  article  1573  of  the 
Civil  Code,  of  the  right  or  custom  of  making 
wills  by  proxy.  In  the  cases  of  Fink  v.  Fink, 
Successions  of  Burke,  of  Meunier,  of  McClos- 
key, and  of  Villa,  counsel  for  the  plaintiffs 
have  also  dted  the  decisions  on  the  subject 
of  prohibited  substitutions  and  fldel  commls- 
sa  in  tbe  following  cases:  Succession  of 
Franklin,  7  La.  Ann.  396 ;  Succession  of  Mo- 
Can,  48  La.  Ann.  160,  19  South.  220 ;  Succes- 
sion of  Keman,  52  La.  Ann.  48,  26  South.  749 ; 
and  Dufour  v.  Dereeheid,  110  La.  344,  34 
South.  469. 

[3-S]  In  more  than  a  century  of  jurispru- 
dence on  the  subject  of  substitutions  and 
fidei  oommlssa,  prohibited  by  article  1520  of 
the  Civil  Code,  the  distinction  between  them 
and  the  difference  in  their  effect  has  been 
consistently  observed.  The  essential  elements 
of  the  prohibited  substitution  are  that  the 
Immediate  donee  is  obliged  to  keep  the  title 
of  the  legacy  inalienable  during  his  life- 
time, to  be  transmitted  at  his  death  to  a  third 
person  designated  by  the  original  donor  or 
testator.  Such  a  disposition  is  null  even 
with  regard  to  the  original  donee  or  legatee. 
In  the  fldel  commissum,  whereby  the  donee 
or  legatee  is  Invested  with  the  title  and  charg- 
ed or  directed  to  convey  it  to  another  person 
or  to  make  a  particular  disposition  of  It, 
only  the  charge  or  direction,  as  to  the  ulti- 
mate disposition  of  the  donation  or  legacy,  is 
null  and  is  to  be  considered  not  written,  leav- 
ing the  donation  or  bequest  valid  as  to  the 
donee  or  legatee.  A  substitution  is  an  at- 
tempt on  the  part  of  the  donor  or  testator  to 
make  a  testament  for  his  donee  or  legatee 
along  with  his  own  will,  and  to  substitute  his 
own  will  for  the  legal  order  of  succession 
from  his  donee  or  legatee.    If  permitted,  tbe 
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effect  of  a  snbstltntlon  wonld  be  to  tie  np 
the  title  and  keep  It  out  of  commerce  during; 
tbe  lifetime  of  the  first  donee,  during  which 
time  neither  be  nor  the  person  designated  to 
receive  the  title  at  the  donee's  death  could 
alienate  It  A  substitution  Is  necessarily  a 
fidel  commissum,  but  a  fldel  commissum  Is 
not  necessarily  a  substitution.  In  the  fldel 
commissum  the  title  Is  not  tied  up  or  kept 
out  of  commerce;  the  direction  or  charge,  as 
to  Its  disposition,  is  to  be  regarded  only  as  a 
precatory  suggestion  addressed  to  the  con- 
science of  the  donee  or  legatee,  wbldi,  being 
Illegal,  but  harmless,  can  have  no  binding  ef- 
fect, and  may  be  legally  regarded  as  not  writ- 
ten. 

[1-1 1]  Having  these  fundamental  principles 
established,  we  have  only  to  construe  the 
language  In  the  testament  and  decide  wheth- 
er It  Is  a  substitution  or  only  a  fldel  com- 
missum. 

This  test  was  given  by  Mr.  Justice  Rest  as 
the  organ  of  the  court  in  the  earliest  case  to 
which  we  have  been  referred  by  the  plain- 
tiffs' counsel  (Succession  of  Franklin,  7  La. 
Ann.  414),  viz.: 

"When  the  words  of  the  testamentary  dispo- 
sition are  sufflcient  to  vest  a  legal  title  in  the 
legatee,  and.  the  intention  of  tiie  testator  to 
create  such  a  title  for  his  benefit,  to  the  ex- 
clusion of  the  heirs  at  law^  and  of  all  other  per- 
sons, is  ascertained,  then,  m  furtherance  of  that 
intention,  any  impossible  or  illegal  condition 
the  disposition  may  contain  is  presumed  to  have 
been  inserted  inadvertently  and  is  reputed,  in 
law,  not  written;  but  where  the  title  created 
by  the  will,  as  ascertained  by  the  words  used 
and  the  intention  of  the  testator,  is  a  tenure  of 
property  which  onr  laws  do  not  recognize,  the 
attempt  to  change  the  nature  of  it  and  to  con- 
vert it  into  a  title  valid  under  onr  laws  would 
DO  longer  be  an  interpretation  of  the  will,  but 
the  making  of  a  new  will  for  the  testator. 
•    •    • 

"I  put  this  case  upon  the  principle  that,  when 
the  condition  is  of  the  essence  of  the  title 
created  by  the  bequest,  and  intended  by  the  tes- 
tMteir,  ao  that  the  title  cannot  stand  without  it, 
if  that  title  be  one  which  the  law  does  not  rec- 
ognize, courts  of  jnstice  cannot  replace  it  by 
another,  and  the  disposition  must  fall" 

In  the  Succession  of  Franklin,  however,  the 
bequest  was  made  in  trust,  with  the  express- 
ed intention  of  taking  the  property  oat  of 
commerce  and  creating  a  common-law  trust 
estate.  The  contention  of  the  defendants  was 
— and  It  was  the  only  hypothesis  on  which 
the  testament  coold  have  been  held  valid — 
that  the  words  "in  trust"  should  be  reputed 
not  written. 

Paraphrasing  tbe  rale  laid  down  In  the 
Franklin  Case,  th^  words  of  the  testament 
of  John  ReUly  are  sufflcient  to  vest  a  legal 
tltie  In  the  legatee;  and  tbe  Intention  of  the 
testator  to  create  snch  a  titte  In  the  legatee — 
with  the  direction  to  distribute  the  estate  as 
he  might  see  fit  among  tbe  testator's  people 
In  Ireland,  and  also  to  use  It  for  the  further 
education  of  Thomas  Began — can  only  be  as- 
certained from  the  plain  language  of  the 
testator.  He  did  not  use  the  words  "in 
trust,"  nor  others  of  tbat  meanlns,  but  said, 
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In  so  many  words,  I  give  and  bequeath  tbe 
residue  of  my  estate  to  Bishop  Thomas  Hes- 
lln,  and  I  Institute  ^'"1  my  sole  heir  and  uni- 
versal legatee,  and,  having  Invested  him  with 
an  absolute  titie,  I  direct  that  he  shall  use 
the  estate  for  certain  purposes,  which  direc- 
tion, being  regarded  in  law  as  not  written.  Is 
to  be  carried  out  only  as  my  legatee  sees  fit 
The  titie  thus  conveyed  to  the  legatee  was 
"to  the  exclusion  of  the  heirs  at  law,  and  of 
aU  other  persons,"  except  such  other  persons 
designated  as  the  testator's  people  in  Ireland, 
among  whom  the  estate  was  to  be  distributed 
as  the  legatee  saw  fit  But  even  the  testa- 
tor's people  In  Ireland  were  excluded  from 
any  legal  Interest  In  the  bequest  not  only 
because  the  stipulation  In  their  favor  Is 
vague  and  indefinite,  but  Iiecause  the  distri- 
bution among  them  was  to  be  made  only  as 
tbe  legatee  should  see  fit ;  hence  no  one  could 
sue  to  enforce  It.  It  is  presumed  that  the 
testator  knew  the  law,  or  acted  on  legal  ad- 
vice, and  knew  that  the  conditions  which  he 
imposed  upon  his  universal  legatee  would  be 
reputed  not  written.  And  this  legal  pre- 
sumittlon  of  the  testator's  knowledge  of  the 
consequence  of  what  he  was  Aoing  Is  strength- 
ened Into  a  presumption  of  fact  by  his  use  of 
the  phrase  "as  he  sees  fit"  Therefore  It 
would  only  be  In  fnrtherence  of  the  testator's 
Intention,  and  would  not  be  making  a  new 
will  for  him,  to  regard  the  Illegal  conditions 
In  this  will  as  if  they  had  not  been  written, 
and  carry  out  tbe  testator's  intention— ex- 
pressed and  repeated — ^to  Institute  Bishop 
Thomas  Hesltn  his  sole  heir  and  universal 
legatee.  The  conditions  are  not  of  the  es> 
sence  of  the  titie  conveyed  before — and  re- 
peated after — the  conditions,  and  the  titie 
can  stand  without  them.  There  Is  nothing 
in  the  testament  to  indicate  that  it  was  the 
testator's  intention  that,  if  the  conditions 
should  be  regarded  as  not  written,  the  be- 
quest to  his  instituted  sole  heir  and  univer- 
sal legatee  should  also  be  regarded  as  not 
written.  And  that  is  not  the  legal  conse- 
quence, unless  the  testamentary  disposition 
can  be  construed  as  a  prohibited  substitu- 
tion— ^not  merely  a  fidel  oommission. 

In  the  Succession  of  Mrs.  McCan,  48  La. 
Ann.  146,  19  South.  220,  the  testamentary 
disposition,  which  was  decreed  null  because 
it  was  a  prohibited  substitution,  bears  no 
similarity  whatever  to  the  testamentary  dis- 
position which  we  are  now  considering. 
There,  the  testatrix  bequeathed  her  entire 
estate  to  her  five  grandchildren,  conditioned 
upon  their  attaining  the  age  of  majority  and 
providing  that,  if  any  of  them  should  die  be- 
fore attaining  the  age  of  majority,  then  the 
portion  given  to  him  or  her  should  go  to  the 
survivors,  with  the  same  condition  that  they 
should  attain  the  age  of  majority.  The  ex- 
press puriMse  was  to  prevent  the  mother  and 
stepfather  of  the  children  from  having  the 
administration  of  their  estate;  and,  as  the 
legatees  were  the  legal  heirs  of  the  testa- 


Digitized  by 


Google 


34 


67  SOUTHERN  REPORTER 


(La. 


trix,  the  cmly  effect  of  the  will,  U  It  had 
been  valid,  would  have  been  to  tie  np  the 
estate  and  render  it  inalienable  during  the 
minority  of  the  youngest  of  the  legatees  and 
to  substitute  the  will  of  the  testatrix  for  the 
law  of  inheritance  from  her  grandchildren. 
Finding  this  a  genuine  substitution,  the  court 
said: 

"By  such  will  against  the  text  and  aplrit  of 
our  law,  ownership,  with  its  attributes  of  pos- 
session, enjoyment  and  power  to  sell  •  •  * 
is  suspended  indefinitely,  L  e.,  until  the  young- 
est child  becomes  of  age;  for  the  same  period 
the  property  is  stamped  with  inalienability  and 
put  out  of  commerce,  and  besides  the  testa- 
trix undertakes  to  designate  the  heirs  of  those 
of  the  legatees  who  may  die  after  her,  while 
under  the  law  her  testamentary  power  is  ex- 
hausted when  the  testatrix  designates  the  heir 
living  at  her  death." 

The  will  of  John  ReUly  has  none  of  the  fea- 
tures that  stamped  the  will  of  Mrs.  McCan 
as  a  prohibited  substitution. 

In  the  Succession  of  Keman,  62  La.  Ann. 
48,  26  South.  749,  a  legacy  simUar  to  the 
one  held  valid  in  the  Succession  of  Villa  was 
declared  invalid.  It  was  obviously  a  gift 
to  pious  uses  and  was  given  in  the  manner 
sanctioned  by  the  Act  No.  124  ct  1882,  ex- 
cept perhaps  that  it  was  attempted  to  make 
the  property  inalienable,  viz.: 

"I  g;ive,  devise,  and  bequeath  to  His  Grace, 
Archbishop  Janssens,  now  of  this,  the  diocese 
of  Louisiana,  and  to  His  Grace's  successors,  in 
fee  and  forever,  all  my  right  and  interest  in 
and  to  the  foUowiog  properties  in  this  city, 
*  *  *  all  of  which  last  mentioned  properties, 
I,  as  aforesaid,  give,  devise  and  bequeath  in 
fee  and  forever  to  His  Grace,  the  said  Arch- 
bishop Janssens,  and  to  his  successors,  upon 
condition  that  out  of  the  revenues  or  rents 
thereof  an  asylum  or  home  for  the  poor  of  both 
sexes  shall  be  founded,  endowed,  and  main- 
tained, similar,  so  far  as  possible,  to  that  of 
St  Michael's,   in    •    •    •    Rome,  Italy." 

In  the  opinion,  pronouncing  the  bequest  in- 
valid, no  reference  at  all  is  made  to  the  Act 
124  of  1882,  which  had  been  passed  eight 
years  before  the  decision  was  rendered ;  and 
the  statute  seems  so  applicable  to  the  case 
that  we  are  constrained  to  believe  it  was 
overlooked  by  the  court  Without  observing 
that  the  bequest  was,  as  authorized  by  the 
statute  of  1882,  a  bequest  to  a  charitable  in- 
stitution to  be  organized,  the  court  conclud- 
ed by  saying: 

"If  in  this  case  we  could  perceive  there  was 
any  intention  on  the  part  of  the  testator  to 
vest  ownership,  in  the  sense  of  the  law,  in  the 
archbishop  or  the  church,  our  decree  would 
give  to  one  or  the  other  the  property  in  abso- 
lute ownership,  and  repute  the  condition  not 
written." 

The  conditions  in  Mr.  Kernan's  will  were, 
obviously  and  from  their  very  nature,  mote 
of  the  essence  of  the  title  intended  to  be 
conveyed  than  are  the  conditions  in  Mr. 
Reilly's  will;  nor  did  Mr.  Keman  leave 
Archbishop  Janssens  any  such  discretion  as 
to  how  to  use  the  legacy,  as  Mr.  ReUly  gave 
Bishop  Heslin,  to  distribute  it  "as  he  sees 
fit"  Yet  this  court  would  have  given  the 
Kemaii  estate  to  Archbishop  Janssens  in  ab- 
solute ownership,  and  would  have  regarded 


the  conditions  as  not  written,  if  it  could 
have  been  perceived  that  the  testator's  in- 
tention was  to  put  the  title  in  the  archbishop, 
subject  to  the  conditions.  It  can  be  perceiv- 
ed that  it  was  the  intention  of  John  ReUly 
to  put  the  title  in  Bishop  Thomas  Heslin,  sub- 
ject to  the  conditions  imposed,  because  the 
testator  expressed  that  intention  at  the  out- 
set, by  saying,  "and  the  balance  of  whatever 
I  may  die  possessed  of,  I  give  and  bequeath 
to  Bishop  Thomas  Heslin" ;  and,  after  Impos- 
ing the  condition  which  the  law  reputes  not 
written,  "to  be  distributed  as  he  sees  fit 
among  my  people  in  Ireland  and  for  the  fur- 
ther education  of  Thomas  Regan,"  the  testa- 
tor concluded  by  repeating  his  determination, 
"hereby  instituting  Bishop  Heslin  my  sole 
heir  and  universal  legatee." 

The  decision  in  the  case  of  Dufour  v.  Dere- 
sheid,  110  La.  344,  34  South.  469,  to  which 
the  plaintiffs'  counsel  have  referred  us,  'Ji 
entirely  favorable  to  the  defense  of  this  will. 
The  testamentary  dispositions  and  the  con- 
clusions of  the  court  are  stated  completely  In 
the  syllabus,  viz.: 

"After  declaring  that  he  had  brought  in  mar^ 
riage,  $6,500,  the  testator,  asserting  that  he 
had  neither  ascendants  nor  descendants,  insti- 
tuted his  wife  universal  legatee  and  becmeatfaed 
to  her  •  •  •  all  of  his  property.  Then  h* 
declared  it  to  be  his  desire  that  at  the  death  of 
his  wife  what  remained  of  his  estate  *  •  * 
should  be  divided  equally  between  his  natural 
heirs  and  hers,  first  deducting  from  such  re- 
mainder a  sum  equal  to  what  he  had  brought  in 
marriage,  *  *  *  which  sum  should  be  paid 
to  bis  natural  heirs."  Held,  "not  a  disposition 
by  which  the  legatee  is  charged  to  preserve  for 
and  return  a  thing  to  a  third  person  or  per- 
sons.   •    •    ♦ 

"But  if  it  be  conceded  that  the  clause  refer- 
ring to  his  natural  heirs  and  hers  be  a  fidei 
commissum,  the  only  consequence  would  be  the 
words  importing  the  same  must  be  reputed  not 
written.  *  *  *  It  is  only  in  cases  of  substi- 
tution that  the  entire  disposition  of  a  will  is 
null.  In  cases  of  fidei  commissa,  pure  and  sim- 
ple, that  clause  alone  creating  the  fidei  cora- 
miasum  is  null,  •  *  •  leaving  unaffected  the 
validity  of  the  disposing  clause  or  main  dona- 
tion." 

In  support  of  the  last-mentioned  doctrine, 
the  court  cited  Beaulieu  v.  Ternolr,  5  La. 
Ann.  476 ;  Michel  v.  Beale,  10  La.  Ann.  352 ; 
Jacob  V.  Macon,  20  La.  Ann.  162 ;  Succession 
of  Beauregard,  49  La.  Ann.  1176,  22  South. 
348;  Succession  of  Hudson,  19  La.  Ann.  79. 
And  to  them  may  be  added:  McCluskey  v. 
Webb,  4  Rob.  201;  Barnes  v.  Gaines,  5  Rob. 
314;  the  McDonogh  Will  Cases,  8  La.  Amu 
171 ;  McDonogh  v.  Murdoch,  15  How.  367,  14 
L.  Ed.  732 ;  Society  for  the  Relief  of  Desti- 
tute Orphan  Boys  v.  City  of  New  Orleans,  12 
La.  Ann.  62 ;  In  re  BUUs'  Will,  122  La.  539. 
47  South.  884,  129  Am.  St  Rep.  355;  Stees 
V.  Leopold  Weil  Bldg.  &  Imp.  Co.,  126  La. 
101,  62  South.  232;  Brewer  v.  Z.  fc  M.  V. 
R.  R.  Co.,  128  La.  644,  64  South.  987;  and 
Succession  of  Villa,  132  La.  714,  61  South. 
765. 

The  subsequent  death  of  Bishop  Thomas 
Heslin  has  had  no  effect  upon  the  transmis- 
sion of  the  estate  of  John  ReUly  to  his  in- 
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stitnted  sole  heir  and  universal  legatee  at 
the  testator's  death.  A  succession  Is  acQulr^ 
ed  by  the  Instituted  heir  or  universal  legatee 
(though  not  by  particular  legatees^  at  the 
instant  of  the  death  of  the  testator,  by  the 
mere  operation  of  law,  and  before  the  In- 
stituted heir  or  universal  legatee  takes  any 
step  to  put  himself  Into  possesaloa  R.  C. 
C.  arts.  910,  941,  942,  943,  944,  945.  As  was 
said  In  the  Succession  of  McCan,  48  La.  Ann. 
160,  19  South.  220,  it  is  the  principle  ot  our 
Code  that  the  title  in  full  ownership  passes 
from  the  testator  to  the  instituted  heir  or 
universal  legatee  living,  at  the  last  gasp  of 
the  testator. 

We  are  not  to  be  misled  from  the  appli- 
<»tlon  of  the  law  by  a  fear  that  the  wishes 
of  John  Bellly  may  not  be  carried  out  since 
the  death  of  Bishop  Thomas  Heslln.  The 
conditions  which  were  Imposed  upon  him 
cannot  be  less  binding  upon  his  heirs  than 
they  were  upon  him,  as  to  whom  the  condi- 
tions were  no  more  binding  and  had  no  more 
legal  effect  than  if  they  had  not  been  writ- 
ten. Nor  can  any  anxiety  as  to  who  may  or 
may  not  be  benefited  by  our  maintaining  the 
disposing  clause  of  this  will,  as  If  the  con- 
ditions had  not  been  written,  prompt  us  to 
destroy  it,  unless  the  law  plainly  directs 
that  it  must  be  destroyed. 

"In  the  interpretation  of  acta  of  last  will,  the 
intention  of  the  testator  must  principally  be  en- 
deavored to  be  sacertained,  without  departing, 
however,  from  the  proper  sigiiilication  of  the 
terms  of  the  testament^    R.  C.  C.  art.  1712. 

"A  disposition  must  be  understood  in  the 
sense  in  which  it  can  have  effect,  rather  than 
that  in  which  it  can  have  none."  R.  O.  0.  art. 
171S. 

Among  many  precedents  for  recognizing 
the  validity  of  such  a  testamentary  disposi- 
tion as  we  have  here,  the  most  similar  case, 
perhaps,  is  that  of  McCluskey  v.  Webb,  4 
Bob.  201,  the  syllabus  of  which  reads: 

"A  beqnest  of  whatever  may  remain  after  the 
payment  of  debts  to  a  sister  of  the  testator, 
for  the  purpose  of  educating  her  children,  and 
subsisting  her  and  tbem,  with  power  to  her  to 
make  sndi  other  disposition  of  the  property  to 
their  nse  and  benefit  as  circumstances  may  re- 
quire, and  providing  that  big  brother  shall  par- 
ticipate in  such  property,  to  a  certain  extent, 
should  he  consider  himself  in  equal  heed  with 
his  sister's  family,  is  not  a  substitution  or  a 
£dei  commlsaum.  The  testator  does  not  leave 
the  property  to  his  sister  to  preserve  it  for,  &nd 
surrender  it  at  any  time  to,  her  children.  She 
has  the  entire  control  of  it,  to  maintain  herself 
and  children,  to  educate  them,  and  to  do  what- 
ever she  may  think  their  interest  requirea  She 
may  expend  it  all  for  such  purposes." 

To  hold  that  the  disposing  clauses  of  this 
will  are  null,  because  the  conditions  impos- 
ed are  not  legal,  would  compel  us  to  overrule 
a  doctrine  that  has  been  recognized  in  our 
Jurisprudence  for  more  than  a  hundred  years 
— ^that,  in  a  fldel  commissum  pure  and  simple, 
illegal  conditions  are  reputed  not  written — 
but  they  do  not  affect  the  validity  of  a  tes- 
tamentary disposition  that  would  be  a  com- 
plete bequest  without  the  conditions.     This 


doctrine  la  founded  upon  a  very  trite  maxim 
by  which  the  testator  is  presumed  to  have 
known  or  to  have  been  advised  of  the  effect 
of  putting  illegal  conditions  In  bis  testa- 
mentary disposition. 

For  the  reasons  assigned,  the  Judgment 
appealed  from  is  annulled  and  reversed,  and 
it  is  now  ordered,  adjudged,  and  decreed 
that  the  beqnest  in  the  last  will  and  testa- 
ment of  the  late  John  Rellly,  whereby  Bish- 
op Thomas  Heslin  was  instituted  sole  heir 
and  universal  legatee,  is  a  valid  testamen- 
tary disposition,  entitling  the  defendants, 
as  heirs  of  the  deceased  Bishop  Thomas  Hes- 
lln, to  the  possession  of  the  residue  of  the 
estate  of  the  deceased  John  Rellly;  the 
plaintiffs  are  to  pay  the  costs  of  this  suit  in 
both  conrta. 


<Ut  La.  371) 
No.  20930. 

CITY  OF  SHBEVEPORT  t.  KAHN. 

In  re  KAHN. 

(Sapreme  Court  of  Louisiana.    Nov.  80.  1914. 
,  Rehearing  Denied  Jan.  11,  1916.) 

(SyOaJHU  hy  iU  Oowri.) 

1.  LoTTEBiKs  «=»2  — Vauditt  of  Stattjw— 

"LOITXBT." 

Act  No.  169  of  1894  sufficiently  defines  the 
offense  of  conducting  a  lottery,  and  is  not  in- 
valid because  it  does  not  define  the  word  "lot- 
tery." This  term  has  no  technical  meaning  in 
the  law  distinct  from  its  popular  signification 
(quoting  Words  and  Phrases,  Lottery). 

[Ed.  Note. — For  other  cases,  see  Lotteries, 
Cent.  Dig.  {  2 ;   Dec  Dig.  <S=32.] 

2.  LOTTKBIES   ®=>3  —  PtTNOH  BoABD  —  QaK- 

BLiNO  Device— "LoTTEBT." 

A  "lottery"  is  a  scheme  for  the  distribn- 
tion  of  prizes  by  chance.  Held,  that  the  gam- 
bling device  commonly- called  a  "punch  board" 
is  a  lottery  (citing  Words  and  Phrases,  Lot- 
tery). 

[Ed.  Note.— For  other  cases,  see  Lotteries, 
Cent  Dig.  S  S ;  Dee.  Dig.  «s>3.] 

8.  LoTTEBiKs  «=»2  — VAurnrrr  or  8tatut»  — 

Obading  Offenses. 

Held,  that  section  12  of  Act  No.  107  of 
1902,  grading  the  offense  of  conducting  a  lottery 
business  and  fixing  the  minimum  and  maximum 
penalties  therefor,  is  in  accord  with  the  direc- 
tion to  the  General  Assembly  contained  in  ar- 
ticle 156  of  the  Constitution  of  1898. 

[Ed.  Note. — For  other  cases,  see  Lotteries, 
Cent  Dig.  i  2 ;  Dec  Dig.  «=2.] 

4.  Statxttes  «=>118  —  Tiiijc  and  Subjxot- 

MATTEB— LOTTBBIES. 

Held,  that  Act  No.  280  of  1914,  amending 
and  re-enacting  section  12  of  Act  No.  107  of 
1902,  has  not  two  distinct  objects,  and  there- 
fore does  not  violate  article  31  of  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  If  158-160;  Dec  Dig.  «s9ll8.] 

Rafe  Kabn  was  convicted  of  violating  a 
city  ordinance,  his  conviction  was  affirmed 
by  the  district  court,  and  he  applies  for  writs 
of  certiorari  and  prohibition.  Writ  recalled, 
and  application  dismissed. 
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Looney  ft  WllUiison,  of  Shreyeport,  for 
applicant.  W.  A.  Mabry,  Dlst  Atty^  and 
Scheen  &  Blanchard,  all  of  Shreveporil;  for 
respondent. 

LAND,  J.  The  relator  was  charged  In  the 
city  court  of  the  dty  of  Shreveport  on  affida- 
vit, as  follows: 

"Did  unlawfully  sell  or  otherwise  dispose  of 
and  offer  to  sell  or  otherwise  dispose  of  and 
have  in  his  possession  with  intent  to  sell  or 
otherwise  dispose  of  lottery  tickets,  lottery  pol- 
icy, or  combination  or  device  or  other  writing, 
token  or  certificate,  or  token,  pretending  or  in- 
tending to  entitle  the  holder  or  bearer  to  a 
premium  or  prize  drawn  or  to  be  drawn." 

The  bill  of  particulars  reads  as  follows : 
"The  device,  lottery  tickets,  policy,  or  token 
certificate  entitling  the  holder  to  a  premium  or 

Erize  being  a  certain  board  perforated  with 
oles,  which  holes  are  covered  with  paper,  and 
in  each  hole  is  deposited  a  number  or  ticket, 
there  being  600  holes  containing  said  numbers, 
or  tickets  upon  said  board,  and  in  addition 
thereto  on  said  board  are  12  prizes,  being  gold 
finished  pencils,  of  the  value  of  $2.50  each,  and 
on  said  board  opposite  each  of  said  prizes  is  a 
number  corresponding  with  some  concealed 
number  in  the  holes  aforesaid ;  and  any  per- 
son by  paying  five  cents  to  punch  in  any  hole 
selected  by  him  secures  the  number  or  ticket  in 
such  hole,  and,  if  the  ticket  or  number  there 
drawn  by  him  from  said  hole  should  correspond 
with  the  number  on  said  board  set  opposite 
said  prize  or  gold  finish  pencil,  he  gets  the  pen- 
cil free  without  further  costs,  and,  if  his  said 
number  does  not  sd  correspond,  he  in  that  event 

Sets  a  package  of  chewing  gum  which  retails  for 
ve  cents." 

The  prosecution  was  instituted  under  Act 
No.  280  of  1014,  to  amend  and  re-enact  sec- 
tion 12  of  Act  No.  107  of  1902,  entitled  an 
act  to  grade  misdemeanors,  etc.,  which  said 
section  graded  the  offense  of  conducting  a 
lottery  business,  except  in  those  cases  pro- 
vided for  in  section  1  of  Act  169  of  1894. 
Section  1  of  said  act  provides  a  penalty  for 
establishing  or  conducting  a  lottery  in  this 
state,  and  section  2  provides  a  penalty  for 
selling,  or  otherwise  disposing  of,  any  lottery 
ticket,  policy,  combination,  device,  writing, 
certtflcate,  or  token  purporting  or  intended 
to  entitle  the  bolder,  bearer,- or  any  other  per- 
son, to  any  prize  or  premium,  or  share  or  in- 
terest therein,  drawn  or  to  be  drawn,  etc. 

The  defendant  moved  to  quash  the  affidavit 
and  charge  on  the  following  grounds : 

(1)  That  the  affidavit  does  not  state  the 
facts  on  which  the  charges  are  based. 

(2)  That  the  affidavit  and  bill  of  particu- 
lars "does  not  show  any  crime  known  to  the 
laws  of  Louisiana." 

(3)  That  if  said  prosecution  is  based  on 
section  12,  Act  107  of  1902,  then  said  section 
is  unconstitutional,  in  that  the  title  thereof 
purports  to  grade  misdemeanors,  and  that 
there  are  no  graduations  in  so  far  as  the  of- 
fense relative  to  lotteries  is  concerned,  and 
moreover  is  unconstitutional  for  the  reason 
that  it  is  an  attempt  to  amend  Act  169  of 
1894,  which  In  itself  is  unconstitutional. 

(4)  That  if  the  prosecution  is  based  on  Act 
880  of  1914,  then  the  same  is  unconstitution- 


al because  the  matter  attadtied  thereto  is  not 
cognate  to  section  12  of  Act  107  of  1902,  is 
upon  an  entirely  dUferent  subject-matter,  and 
is  not  covered  by  the  title  as  required  by 
article  31  of  the  Constitutions  of  1898  and 
1913. 

^  That  if  thie  prosecution  is  based  on  Act 
169  of  1894,  then  the  same  Is  unconstitution- 
al, because  it  provides  two  punishments  for 
the  same  offense,  does  not  define  the  crimes 
to  be  denounced,  and  that  the  acts  here 
charged  are  not  covered  by  the  title  of  said 
act ;  that  said  act  violates  articles  16  and  16 
of  the  Constitution  of  1879,  articles  16  and 
17  of  the  Constitutions  of  1898  and  1913,  in 
that  it  does  not  define  the  crimes  sought  to 
be  ptmished,  and  places  the  court  in  a  posi- 
tion to  be  required  to  perform  legislative 
functions,  and  that  for  the  same  reason  sec- 
tion 12  of  Act  107  of  1902  and  Act  280  of 
1914  are  unconstitutional. 

In  a  supplemental  motion  to  quash,  the  de- 
fendant pleaded  that  Act  No.  169  of  1894  la 
unconstitutional  because  its  title  embraces 
more  than  one  object,  and  denounces  or  at- 
tempts to  denounce  more  than  three  separate 
and  distinct  offenses  in  violation  of  article 
29  of  the  Constitution  of  1879,  and  article  31 
of  the  Constitutions  of  1898  and  1913 ;  that 
section  12  of  Act  107  of  1902  and  Act  No.  280 
of  1914,  if  considered  as  amendments  to  Act 
169  of  1894,  is  unconstitutional,  because  said 
act  is  unconstitutional ;  but,  if  not  so  consid- 
ered, then  section  12  of  Act  107  of  1902,  is 
not  covered  by  the  title  of  said  act  as  requir- 
ed by  article  31  of  the  Constitutions  of  1898 
and  1913,  and  Act  280  of  1914  is  Ukewise  un- 
constitutional for  the  further  reason  that  it 
attempts  to  amend  and  re-enact  an  unconsti- 
tutional statute. 

The  judge  of  the  city  court,  for  wrlttoi 
reasons  assigned,  overruled  the  motion  to 
quash;  and  on  the  trial  of  the  case  found 
the  defendant  guilty,  and  sentenced  him  to 
pay  a  fine  of  $10  and  costs  or  ten  days  in 
jail.  Whereupon,  the  defendant  took  an  ap- 
peal to  the  district  court. 

The  district  judge  affirmed  the  judgment. 
Thereupon  the  defendant  invoked  the  sui>ep- 
visory  jurisdiction  of  this  court 

It  appears  that  the  case  was  tried  in  the 
district  court  on  the  following  statements  of 
fact: 

"The  accused,  Rafe  Kahn,  owns  a  cigar  stand 
and  operates  with  it  a  punch  board  perforated 
with  holes,  which  holes  are  covered  with  paper, 
and  in  each  hole  Is  deposited  a  number,  there 
being  600  holes  In  said  board  containing  said 
numbers;  that  on  said  board  there  are  12  gold 
finished  pencils  of  the  value  of  $2.60  each,  and 
opposite  such  pencil  is  a  number  corresponding 
with  some  concealed  number  in  the  holes  afore- 
said. Any  person  buying  five  cents  worth  of 
cigars,  chewmg  gum,  pencils,  or  other  goods, 
kept  at  the  cigar  stand,  has  the  privilege  of 
punching  one  of  these  holes  and  taking  the 
number  therefrom.  If  such  number  corresponds 
with  one  of  the  numbers  opposite  the  gold  fin- 
ished pencil,  the  purchaser  then  and  there  re- 
ceives such  pencil:  but,  if  the  number  does 
not  correspond  with  the  one  opposite  the  pen- 
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rllg,  the  pnrchaser  only  receives  the  goods  bought 
by  him." 

The  respondent  Judge,  In  answer  to  the 
contention  that  under  the  facts  the  defend- 
ant ylolated  no  law  of  this  state,  says.  In 
part,  as  follows : 

"It  is  contended  by  the  defendant  that  this 
law  was  only  aimed  at  lotteries  like  the  old 
State  Lottery  Company,  which  issued  tickets 
signed  by  them,  and  which  on  its  face  entitled 
the  holder  to  a  chance  in  some  prize  to  be 
drawn;  but  the  reading  of  the  statute  very 
clearly  shows  that  it  was  intended  to  and  does 
cover  any  kind  of  ticket  or  token  that  entitles 
or  is  intended  to  entitle  the  holder  to  (a)  pre- 
mium or  priae." 

"It  ia  contended  further  that  he  does  not  sell 
or  have  for  sale  the  ticket  bearing  a  number, 
but  that  he  only  sells  the  right  to  punch  out 
one  of  the  numbers  from  this  board ;  but  it  ia 
clearly  shown,  and  even  admitted,  that,  if  the 
number  of  the  slip  of  paper  thus  punched  out 
corresponds  with  the  number  opposite  a  pencil, 
the  purchaser  gets  the  pencil  as  a  prize." 

"Of  course,  this  is  merely  a  subterfuge  to 
try  to  deceive  some  one  into  believing  that  the 
ticket  with  the  number  on  it  is  not  sold.  Who 
would  want  a  punch  at  the  board  except  to  se- 
cure the  number,  and  who  would  want  to  secure 
the  number  unless  there  was  an  opportunity  to 
win  something  by  having  it  That  is  the  incen- 
tive to  the  whole,  and  that  is  what  is  paid 
for." 

The  respondent  Judge  dtes  State  v.  BoneU, 
42  La.  Ann.  1110,  8  South.  298,  10  L.  R.  A. 
60,  21  Am.  St  Rep.  413,  and  City  of  New 
Orleans  t.  Collins,  52  La.  Ann.  973,  27  South. 
532. 

In  tbe  Boneil  Case,  a  city  ordinance  made 
it  unlawful  for  any  person  to  sell  or  other- 
wise dispose  of  any  lottery  ticket,  or  token, 
policy,  combination,  device,  or  certificate,  in 
any  lottery  drawn  or  to  be  drawn  in  or  out 
of  the  dty  of  New  Orleans.  The  defendant 
la  that  case  was  engaged  In  selling  "Enter- 
prise Tea"  Inclosed  in  sealed  envelopes.  In 
addition  to  the  tea,  some  of  the  envelopes 
contained  a  ticket  naming  and  entitling  the 
holder  to  some  other  article.  The  purchaser 
upon  the  payment  of  five  cents  was  at  liber- 
ty to  select  an  envelope  from  any  of  the  lot 
expoaed  on  the  counter;  and.  If  Uie  envelope 
contained  besides  the  tea  a  ticket,  the  bolder 
was  entitled  to  the  article  mentioned  ui>on 
It  The  court,  through  Fenner,  J.,  held  that 
the  scheme  was  undoubtedly  a  lottery.  I^e 
court,  in  part,  said: 

"A  lottery  'is  a  distribution  of  prizes  and 
blanks  by  chance;  a  game  of  hazard,  in  which 
small  sums  are  ventured  for  the  chance  of  ob- 
taining a  larger  value,  either  in  money  or  in 
other  articles.*    Worcester's  Diet 

"  'A  scheme  for  the  distribution  of  prices  by 
lot  or  chance.'    Webster's  Diet 

"  'Any  scheme  whereby  one,  on  paying  money 
or  other  valuable  thing  to  another,  becomes  en- 
titled to  receive  from  him  such  a  return  in  val- 
ue or  nothing,  as  some  formula  of  chance  may 
determine.'    Bishop,  Stat  Crlm.  i  952" 

The  court  in  support  of  Its  position  dted 
a  number  of  cases,  including  one  of  "gift 
sales,"  and  several  of  sales  of  "prize  candy" 
in  packages  or  boxes  containing  other  arti- 
cles or  coupons  calling  for  small  sums  of 
money. 


In  City  of  New  Orleans  ▼.  Collins,  52  La. 
Ann.  073,  27  South.  532,  the  court  reaffirm- 
ed State  V.  Boneil,  and  held  farther  that  the 
use  of  a  slot  machine,  where  an  element  of 
chance  determines  whether  the  prizes  are  to 
be  given,  brings  such  operation  within  the 
definition  of  a  lottery. 

In  the  case  at  bar  the  payment  of  five 
cents  for  a  dgar  or  package  of  gum  entitled 
the  purchaser  to  a  ticket,  which  he  was  at 
liberty  to  select  from  any  one  of  the  600 
holes  of  the  punch  board,  and  the  ticket  en- 
titled him  to  a  chance  of  drawing  one  of  the 
golden  pencils. 

We  are  of  opinion  that  the  scheme  of  the 
defendant  for  the  distribution  of  his  pencils 
by  chance  constituted  a  lottery,  and  that  he 
sold  tickets  entitling  the  holders  to  partid- 
pation  in  the  drawings.  The  question  wheth- 
er the  affidavit  and  bill  of  particulars  charge 
an  offense  against  the  statutes  was  properly 
raised  In  the  dty  court  by  demurrer.  For 
the  purpose  of  this  case  there  is  no  essen- 
tial difference  between  the  bill  of  particu- 
lars and  the  statement  of  facts  on  which  the 
case  was  tried  on  appeaL 

The  objection  of  the  defendant  to  the  affi- 
davit, accompanied  as  it  was  by  the  bUl  of 
particulars,  was  without  merit. 

[1,2]  Defendant's  objection  to  Act  108  of 
1894  may  be  briefly  stated  as  follows: 

(1)  That  it  does  not  define  tiie  crime 
sought  to  be  denounced. 

(2)  That  the  acts  charged  against  rela- 
tor are  not  expressed  in  the  title  of  the  act 

(3)  That  it  embraces  more  than  one  ob- 
ject in  lbs  title. 

Section  2,  the  only  one  which  concerns  the 
defendants,  in  plain  language  penalizes  the 
sale  or  other  disposition  of  lottery  tickets, 
tokens,  etc.,  intended  to  entitle  any  person 
to  any  prize  or  premium  drawn  or  to  be 
drawn,  etc. 

It  is,  however,  argued  by  relator  that  Act 
169  of  1894  is  unconstitutional  because  it 
does  not  define  or  attempt  to  define  "a  lot- 
tery, lottery  ticket,  lottery  token,  lottery 
certificate,  or  lottery  combination  or  anoth- 
er term  used  therdn,"  and  thereby  contra- 
venes artides  14  and  IS  of  the  Constitution 
of  1879  and  artides  16  and  17  of  the  pres- 
ent Constitution. 

The  articles  mentioned  appear  under  the 
head  of  "Distribution  of  Powers,"  and  we 
suppose  that  the  contention  of  relator  is  that 
the  courts  have  no  Jurisdiction  to  determine 
the  meaning  of  words  used  in  laws  and  stat- 
utes, and  that  it  is  the  exdusive  function  of 
the  Legislature  to  define  the  meaning  of 
words  and  terms  used  in  the  enactment 
This  contention  is  not  serious.  See  Words 
and  Phrases  Judidally  Defined,  vols.  1-12; 
also.  Civil  Code,  c.  4,  relative  to  the  "Appli- 
cation and  Construction  of  Laws." 

The  term  "Lottery"  has  been  Judidally  de- 
fined as  follows: 

"The  term  'lottery'  has  no  technical  meaning 
in  the  law   distinct  from  its  popular  sicnifi- 
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cancc    A  lottery  Is  a  scheme  for  the  distribu- 
tion of  prizes  by  chance." 

"The  word  'lottery'  as  used  in  the  statute  for- 
bidding the  same  is  used  in  its  ordinary  and 
popular  sense.  Tbe  statute  aimed  to  prohibit 
that  species  of  gambling." 

See  Words  and  Phrases,  roL  5,  p.  4245. 

The  further  contention  that  Act  169  of 
1884  does  not  define  the  crime  there  sought 
to  be  created  is  without  merit  The  act 
makes  it  unlawful  to  establish  or  to  operate 
lotteries,  or  to  sell  lottery  tickets,  or  tokens, 
eta 

In  State  ▼.  Smith,  SO  La.  Ann.  846,  tbe 
court  held  that  section  789  of  the  Revised 
Statutes  of  1870,  providing  that  "whoever 
shall  commit  the  crime  of  Incest  shall,  on 
conviction  thereof,  suffer  imprisonment  at 
hard  labor  for  life,"  did  not  denounce  any 
crime  known  to  the  common  law,  or  defined 
by  state  statute;  and  the  word  itself  did 
not  have  any  fixed  and  definite  meaning. 

In  State  v.  Caster,  46  La.  Ann.  636,  12 
South.  739,  section  869  of  the  Revised  Stat- 
utes of  1870,  denouncing  any  civil  officer 
guilty  of  "any  misdemeanor  in  the  execution 
of  his  office,"  was  held  not  to  define  any  of- 
fense, and  to  impose  on  Judges  the  legisla- 
tive duty  of  declaring  what  acts  shall  be 
misdemeanors. 

In  Town  of  Wlnnfleld  v.  Origsby,  126  La. 
935,  63  South.  53,  the  court  held  that  a  cer- 
tain paragraph  of  Act  136  of  1898,  giving 
municipal  Corporations  the  power  to  pro- 
hibit "the  desecration  of  the  Sabbath  day," 
was  too  vague  and  uncertain  to  base  a  crim- 
inal prosecution  upon. 

In  State  v.  Comeaux,  131  La.  930,  60  South. 
620,  the  conrt  held  that  Act  No.  202  of  1912, 
providing  a  penalty  for  committing  an  inde- 
cent assault,  was  null,  because  there  is  no 
law  defining  the  crime  of  indecent  assault 

The  above  cases  cited  by  the  relator  have 
no  application  to  the  act  before  us,  whidi 
simply  makes  it  unlawful  to  set  up  or  oper- 
ate a  lottery,  a  well-known  gambling  device, 
or  to  sell  lottery  tickets,  tokens,  etc. 

[S,  4)  The  second  and  third  grounds  of  ob- 
jection may  be  considered  together.  The 
title  of  Act  169  of  1894  would  serve  as  a 
model.  It  expresses  the  purpose  "to  sup- 
press lotteries,"  and  sets  forth  the  means 
provided  in  each  section  to  efFectaate  that 
object 

In  State  ex  rel.  Wynne  v.  Judge,  106  La. 
400,  31  South.  14,  the  court  quoted  from 
Board  T.  Fowler,  60  La.  Ann.  1358,  24  South. 
809,  as  follows: 

"The  act  in  question  has  bat  one  single  ob- 
ject— the  protection  of  the  public  from  tbe  con- 


seqaenees  of  the  practicing  of  medicine  in  its 
different  branches  by  unskilled  and  incompetent 
persona.  •  •  •  The  various  sections  of  the 
act  have  all  direct  relation  to  the  enforcement 
of  the  purpose  announced  by  the  act" 

Act  No.  280  of  1914,  amended  and  ra-enact- 
ed  section  12  of  Act  107  of  1002,  grading  mis- 
demeanors and  minor  offenses  pursuant  to 
article  155  of  the  Constitution  of  1898;  said 
section  relating  to  "the  offense  of  conducting 
a  lottery  business."  The  new  matter  in  the 
act  of  1914  Is  a  provision  making  the  mere 
possession  of  a  lottery  ticket  device,  token, 
etc.,  prima  facie  evidence  of  intent  to  sell 
or  unlawfully  dispose  of  the  ticket  device^ 
etc.  Relator  contends  that  the  inclusion  of 
said  rule  of  evidence  renders  the  said  act 
unconstitntlonal.  Relator  cites  State  v.  Su- 
gar Refining  Company,  106  La.  553,  31  South. 
181,  holding  that  an  act  to  amend  certain 
sections  of  a  general  law  Is  limited  in  its 
scope  to  the  subject-matter  of  tbe  sections 
proposed  to  be  amended.  In  that  case  a  li- 
cense tax  was  Imposed  on  the  business  of  the 
defendant'  by  a  proviso  to  a  section  not  men- 
tioned in  the  title  of  the  amendatory  act 
The  court  held  the  proviso  nnconstitutional. 

It  is  to  be  noted  that  Act  280  of  1914  doee 
not  amend  any  other  section  of  Act  107  of 
1912,  and  on  the  face  of  the  act  the  most 
that  can  be  said  is  that  it  embraces  cognate 
matter  not  strictly  within  the  text  of  the 
title.  See  State  v.  Walters,  66  South.  364, 
recently  decided. 

The  matter  being  cognate^  no  two  distinct 
objects  or  purposes  are  embodied  in  the  stat- 
ute. But  conceding  for  argument's  sake  the 
unconstitutionality  of  Act  280  of  1914,  then 
Act  107  of  1902  would  be  reinstated  as  the 
law  of  the  land. 

The  contention  of  relator  that  section  12 
of  the  latter  act  is  unconstitutional,  because 
it  contains  separate  and  independent  legisla- 
tion to  the  extent  of  creating  offenses  and 
providing  for  the  punishment  thereof,  and 
because  there  is  nothing  in  the  title  to  indi- 
cate such  a  purpose,  is  without  merit  Sec- 
tion 12  graded  the  offense  of  conducting  a 
lottery  business  as  denounced  in  section  2 
et  seq.  of  Act  169  of  1894,  and  affixed  the 
minimum  and  maximum  penalties  therefor, 
as  directed  by  article  156  of  the  Constitution 
of  1898.  The  title  of  Act  107  of  1002  Is  per- 
fect 

Were  this  act  also  held  to  be  nnconstlta- 
tlonal,  relator  would  fall  within  the  grasp 
of  Act  169  of  1894. 

It  is  therefore  ordered  that  tbe  writ  here- 
in be  recalled,  and  that  relator's  application 
be  dismissed,  with  costs. 
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OWENS  ▼.  STATE. 

(Supreme  Court  of  Florida.    Not.  6, 1914.) 

(SyUaivt  iv  t^e  Court.) 

1.  CRnnNAi.  Law  <S=»850— Jttbt— Baiuff— 
Witness. 

It  is  manifestly  improper  for  one  who  is  ^ 
material  witness  for  the  state,  in  a  prosecution 
for  murder,  to  have  charge  as  bailiff  of  the  jur; 
impaneled  to  try  the  case,  or  to  be  with  or 
hare  any  communications  with  such  jnry.  Es- 
pecially is  this  true  when  such  party  continues 
to  remain  with  such  jury  after  he  has  been  re- 
moved as  such  bailiff  by  the  court,  at  the  in- 
stance of  the  defendant  on  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2033,  2034,  2038 ;  Dec.  Dig. 
<S=>850.] 

2.  Cbiminai.  Law  «=>S56  —  Tbial  —  Impab- 
tial  jt7bt. 

An  impartial  jury,  selected  and  kei>t  free 
from  all  outside  or  improper  influences,  is  nec- 
essary to  a  fair  and  impartial  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2048-2063;  Dec.  Dig  «=> 
855.1 

8.  CBnciwAi.  Law  ®=»1174  —  Appeal  —  Jubt 
— Impbofeb  Ihixuences— Conflicting  Evi- 
dence. 

In  a  prosecntion  for  crime  which  has  re- 
sulted in  a  conviction,  where  it  is  made  to  ap- 
pear that  the  jury  was  not  kept  free  from  out- 
side or  improper  influences,  and  there  is  a  sharp 
conflict  in  the  evidence  upon  material  points, 
the  judgment  may  be  reversed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  3170-8178;  Dec  Dig.  «=» 
1174.] 

Error  to  Circuit  Court,  Alacbua  County; 
J.  T.  Wills,  Judge. 

H.  M.  Owens  was  convicted  of  manslaugh- 
ter, and  brings  error.    Beversed. 

T.  W.  Fielding  and  Evans  Halle,  both  of 
GalnesTille,  for  plaintUT  In  error.  T.  F.  West, 
Atty.  Gmi.,  and  C.  O.  Andrews,  Asst  Atty. 
Gen.,  for  the  State. 

SHACKLEFORD,  C.  J.  H.  M.  Owens  and 
Alex  Powell  were  Indicted  and  tried  for  mur- 
der In  the  first  degree,  which  resulted  In  Alex 
Powell  being  acquitted  and  H.  M.  Owens  con- 
victed of  manslaughter.  Fifteen  errors  are 
assigned,  but  In  view  of  the  conclusion  which 
we  have  reached,  It  will  not  be  necessary  to 
consider  or  discuss  them  all. 

We  turn  to  the  motion  for  a  new  trial, 
which  was  overruled,  and  which  ruling  Is  as- 
signed as  error,  and  copy  the  following 
grounds,  thereof,  which  we  shall  consider  to- 
gether: 

"Fourth.  Because  one  W.  F.  Beach,  a  mate- 
rial witness  in  behalf  of  the  state  of  Florida, 
slept  in  and  occupied  the  same  room  with  the 
jxiiy  that  had  this  defendant  in  charge. 

'Tlfth.  Because  one  W.  F.  Beach,  a  material 
witness  tor  the  state  of  Florida,  was  left  in  sole 
charge  of  the  said  jnry,  and  escorted  said  jury 
to  and  from  supper  in  a  restaurant  some  dis- 
tance from  the  courthouse,  and  ate  supper  with 
said  jury,  and   had   escorted   said   jury   to   and 


from  their  breakfast  and  dinner  In  said  restau- 
rant ;  and  at  the  time  of  eating  supper  with  said 
jury,  said  Beach  was  at  the  table  with  four 
of  said  jury,  and  talked  with  said  four  jurors 
during  tiie  time  they  were  eating  supper,  and 
for  the  space  of  about  30  minutes. 

"Sixth.  Because  W.  F.  Beach,  who  was  a 
material  witness  for  the  state  "bf  Florida,  was 
appointed  and  designated  by  P.  G.  Ramsey^ 
sheriff  of  Alachua  county,  Fla.,  without  the 
knowledge  or  consent  of  defendants,  or  any  of  ' 
his  attorneys,  to  stay  and  sleep  with  the  jury 
that  tried  this  dffendant,  and  the  said  Beach 
did  stay  and  sleep  with  said  jury  daring  de- 
fendant's trial. 

".Seventh.  Because  one  W.  F.  Beach,  a  ma- 
terial witness  for  the  state  of  Florida,  daring 
the  night  of  the  2eth  of  January,  A.  D.  1914. 
stayed  with  and  slept  in  the  same  room  with 
the  said  jury,  and  on  that  same  night  one  F.  M. 
CcUon  was  the  bailiff  over  said  jury. 

"Eighth.  Because  one  F.  M.  Cellon,  beinj;  the 
same  P.  M.  Cellon  whom  the  judge  trying  the 
case  removed  on  the  second  day  of  the  trial,  af- 
ter he  had  slept  with  the  jury  trying  this  de- 
fendant the  night  before,  assisted  the  prosecut- 
ing attorneys  in  selecting  the  jury  that  tried 
this  defendant,  and  during  the  trial  of  this  de- 
fendant, and  while  said  Cellon  was  acting  at 
bailiff  to  said  jury,  he  assisted  the  attorneys 
prosecuting  this  defendant  in  the  prosecution  of 
this  defendant,  by  suggesting  questions  to  said 
attorneys  to  ask  the  witnesses  who  were  testi- 
fying, and  also  assisted  said  attorneys  in  prose- 
cuting this  defe'ndant  by  furnishing  them  with 
evidence  by  which  they  attempted  to  impeach 
a  witness  for  this  defendant 

"Ninth.  Because  the  said  F.  M.  Cellon  stayed 
with  and  slept  with  the  jury  in  the  same  room, 
and  escorted  the  jury  to  and  from  their  meafs, 
before  he  was  "removed  as  bailiff  of  said  jury 
by  the  judge. 

"Tenth.  The  said  F.  M.  Cellon  was  removed 
by  the  judge  as  bailiff  over  said  jury  because  of 
his  Intense  interest  exhibited  by  him  daring  the 
trial  of  the  case  against  this  defendant,  but  the 
said  removal  was  not  made  until  the  said  F.  M. 
Cellon  had  already  spent  one  night  with  said 
jury  in  the  same  room  with  them,  and  had  es- 
corted said  jury  to  and  from  several  meals,  and 
had  eaten  with  them. 

"Eleventh.  Because  said  F.  M.  Cellon,  while 
Alex  Powell  was  in  jail,  charged  with  this  de- 
fendant for  the  killing  of  Splain,  tried  to  extort 
a  confession  from  said  Alex  Powell,  a  mere  lad 
under  21  years'  of  age,  and  tried  to  force  said 
Alex  Powell  to  make  statements  charging  this 
defendant  with  the  murder  of  Splain." 

"Twenty-First.  That  because  P.  G.  Ramsey, 
then  the  sheriff  of  said  county,  volunteered  in- 
formation to  the  state's  attorney  concerning  one 
of  the  talesmen  who  was  selected  as  one  of  the 
jurors  and  tendered  the  defendant  by  the  state, 
in  the  presence  of  all  the  jurors,  clearly  show- 
ing to  the  jury  his  Interest  in  the  case  against 
the  defendant. 

"Twenty-Second.  Because  P.  G.  Ramsey,  sher- 
iff, took  an  active  part  in  the  prosecution  of 
this  defendant,  H.  M.  Owens,  and  so  prejudiced 
this  defendant  by  the  appointment  of  his  deputy, 
F.  M.  Cellon,  as  bailiff,  and  permitting  W.  F. 
Beach,  a  personal  friend  of  W.  E.  Bell's,  and 
from  Bell's  home,  to  sleep  and  eat  with  the  ju- 
ry trying  the  cause,  as  to  prevent  this  defend- 
ant from  having  a  fair  trial. 

"Twenty-Third.  Because  the  sheriff  and  his 
deputies  prevented  this  defendant  from  having 
a  fair  and  impartial  trial." 

We  Shall  not  discuss  these  grounds  In  de- 
tail. 

The  transcript  of  the  record  shows  that  the 
trial  of  this  case  was  begun  on  Thursday,  the 
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2Mh  day  of  January,  1014,  aJnd  concluded  on 
Saturday,  the  31st  day  of  January,  when  the 
verdict  was  rendered.  The  bill  of  exceptiona 
discloees  that  the  following  proceedings  took 
place: 

"Bilr.  Williams,  of  counsel  for  defendants,  here 
stated  to  the  court  that  Mr.  Cellon,  who  is  the 
bailid  in  cliarge  of  this  jury,  comes  forward  and 
whispers  to  Mr.  Broome,  who  is  assisting  state's 
attorney,  in  the  prosecution,  during  the  trial  of 
this  case,  and  asked  for  an  order  of  the  court 
that  he  be  removed,  and  another  bailiS  be  ap- 
pointed who  is  not  taking  an  interest  in  this 
case.  And  thereupon  state  s  attorney  stated  that 
Mr.  Cellon  had  not  spoken  to  him  during  the 
trial  of  the  case ;  that  if  he  had  spoken  to  Mr. 
Broome,  it  had  not  been  communicated  to  him. 
Whereupon  Mr.  Broome  stated  that  Mr.  Cellon 
had  spoken  to  him  with  reference  to  the  case. 
Motion  granted,  and  the  court  ordered  Mr.  Brur 
ton  to  take  charge  of  the  Jury.* 

It  would  seem  that  Mr.  Cellon  was  remov- 
ed as  such  balllfl  on  the  second  day  of  the 
trial,  though  the  record  is  not  entirely  clear 
upon  that  point.  We  also  find  the  following 
proceedings  in  the  bill  of  exceptions: 

"Here,  during  the  second  day's  trial  of  the 
defendants,  the  attorneys  for  the  defendants,  in 
open  court  and  during  the  progress  of  the  trial, 
called  the  court's  attention  to  the  fact  that  one 
W.  F.  Beach  was  the  bailifE  to  the  petit  jury 
that  had  these  defendants  in  charge,  and  that 
was  trying  these  defendants ;  that  said  W.  fi". 
Beach  was  acting  in  a  manner  extremely  hos- 
tile, towards  the  defendants,  and  then  and  there 
the  attorneys  for  said  defendants  moved  the 
court  to  remove  the  said  W.  F.  Beach  as  bailiff 
to  said  petit  jury,  and  to  place  some  impartial 
bailiff  in  charge  of  said  jury,  and  thereupon  the 
court  granted  the  motion  oi  the  attorneys  for 
the  defendants,  and  removed  the  said  W.  F. 
Beach  as  bailiS  to  said  petit  jury." 

[l-t]  Just  how  Mr.  Beach  came  to  act  as 
bailiff  we  are  not  advised,  but  presumably 
by  order  of  the  sheriff,  since  the  sheriff  alone 
had  authority  to  so  order.  See  Nicholson  v. 
State,  38  Fla.  99,  20  South.  818.  It  is  fup- 
ther  disclosed  that  W.  F.  Beach,  who  was  a 
deputy  sheriff,  was  called  as  a  witness  by  the 
state  in  rebuttal,  and  gave  material  testimo- 
ny against  the  two  defendants.  It  farther 
appears,  not  only  from  the  affidavits  filed  by 
the  defendant,  H.  M.  Owens,  on  behalf  of  his 
motion  for  a  new  trial,  bnt  from  the  exam- 
ination of  Mr.  Frank  E.  Cellon,  Mr.  W.  F. 
Beach,  and  Mr.  W.  T.  Bmton,  all  of  whom 
were  deputies  of  the  sheriff,  that  both  Beach 


and  Cellon  were  In  charge  of  the  jury  on  the 
night  of  the  29th  of  January,  and  that  both 
Beach  and  Bruton  had  charge  of  the  Jury  on 
the  following  night,  being  the  only  two  nights 
the  jury  was  out  during  the  triaL  It  also 
appears  that  Beach  went  with  the  jury  to 
supper  on  each  night,  the  first  night  with 
Cellon  and  the  second  night  with  Bruton,  and 
ate  with  them,  the  second  night,  when  he 
had  been  removed  as  bailiff,  still  being  at 
supper  and  eating  with  them.  Still  other 
facts  and  drcumstances  are  made  to  appear, 
which  we  do  not  deem  it  necessary  to  set 
forth.  It  is  sufficient  to  say  that,  while  it  is 
not  affirmatively  made  to  appear  that  either 
Beach  or  Cellon  did  actoally  attempt  to  in- 
fluence the  Jury  in  any  way,  and,  as  a  mat- 
ter of  fact  each  one  positively  denies  having 
done  BO,  yet  it  plainly  appears  that  each  one 
had  the  opportunity  of  so  dotag.  It  was 
manifestly  Improper  for  Beach,  who  was  a 
material  witness  for  the  prosecution,  to  have 
charge  of  or  to  be  with  the  Jury.  See  People 
V.  Knapp,  42  Mlph.  267,  3  N.  W.  927,  36  Am. 
Rep.  438,  and  appended  note.  We  would 
also  refer  to  Madden  v.  State,  1  Kan.  340; 
State  V.  Snyder,  20  Kan.  306;  Galney  v.  Peo- 
ple, 97  111.  270,  37  Am.  R«p.  109;  Rickard  t. 
State,  74  Ind.  276.  We  shaU  not  undertake 
to  express  any  opinion  concerning  the  evi- 
dence. Suffice  it  to  say  that  there  is  a  con- 
flict therein  upon  material  points.  This  be- 
ing true,  and  it  plainly  appearing  that  some 
of  the  deputies  of  the  sheriff  had  acted  in  an 
irregular  and  Improper  manner  while  in 
charge  of  the  jury  and,  it  would  seem,  were 
overzealous  for  the  prosecution,  we  think 
that  the  ends  of  justice  would  be  best  sub- 
served by  another  trial.  As  was  said  in  Bux- 
ton V.  State,  89  Tenn.  216,  text  217,  14  S.  W. 
480: 

"An  Impartial  Jury,  selected  and  kept  free 
from  all  outside  or  Improper  influences,  has  al- 
ways been  regarded  by  our  courts  aa  necessary 
to  a  fair  and  impartial  trial." 

The  other  errors -complained  oC  need  not 
arise  upon  another  trial;  therefore  we  shall 
not  discuss  them. 

Judgment  reversed. 

TAYLOR,  COCKREIil^  HOOKER,  and 
WHITFIELD,  JJa,  concur. 
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(68  Fla.  202) 

TODD  ▼.  LOUIS VHiLB  ft  N.  B.  CO. 
(Sopreme  Goart  of  Florida.    Not.  6,  1914.) 

(SyUolnu  Ig  the  Court.) 
[JIOTATION   OF  AonORB  «=>12&-*-DKFHITB   AS 

TO  PABms. 

Where  T.,  who  is  agent  of  M.,  brings  an 
action  in  tort  in  his  own  name  for  injury  to 
freight  belonging  to  M.,  and  after  the  statute 
of  limitations  has  run  M.  asks  to  be  sutwtituted 
as  plalntiS^  the  referee  will  not  on  the  facts  of 
this  case  be  held  in  error  for  refusing  to  permit 
such  a  substitution  of  plaintiffs. 

[Ed.  Note.— For  other  cases,  see_Iiimitation  of 
Actions,  Gent  Dig.  f  542;  Dec.  Dig.  «=> 
125.] 

Error  to  Circuit  Court,  Duval  County;  H. 
B.  Philips,  Beferee. 

Action  by  W.  M.  Todd  against  the  Louis- 
ville ft  Nashville  Railroad  Company.  Judg- 
ment for  defendant,  and  plalntlfl  brings  er- 
ror.   AfDrmed. 

For  rehearing  opinion,  see  67  South.  84. 

C.  M.  Cooper  and  Chas.  P.  &  J.  J.  G.  Coop- 
er, all  of  Jacksonville,  for  plaintiff  In  error. 
John  E.  Hartildge,  of  Jacksonville,  for  de- 
fendant in  error. 

WHITFIELD,  J.  Todd  brought  an  action 
In  tort  to  recover  from  the  railroad  company 
damages  for  injuries  to  horses  in  transporta- 
tion. At  the  trial  before  a  referee  it  devel- 
oped that  the  horiies  were  the  property  of  S. 
J.  Melson.  The  referee  over  objection  per- 
mitted a  plea  to  be  filed  denying  that  the 
ownership  of  the  horses  was  In  Todd  as  al- 
leged, and  averring  that  the  ownership  of 
the  horses  was  in  S.  J.  Nelson.  After  tak- 
ing further  testimony,  the  plaintiff  rested, 
and  the  defendant  moved  for  Judgment  In  its 
favor  on  grounds  that  the  action  is  in  tort 
and  the  evidence  did  not  warrant  a  finding 
and  Judgment  for  the  plaintiff  Todd;  that 
plalntlfl  had  no  general  or  special  property 
in  the  horses,  but  was  acting  as  the  mere 
agent  of  Melson  In  making  the  shipment 
Plaintiff  then  asked  "leave  to  amend  the  dec- 
laration and  the  entire  pleadings  therein  by 
substituting  as  plaintiff  S.  J.  Melson  in  the 
place  of  W.  K.  Todd,  on  grounds  that  the  ad- 
ditional plea  permitted  to  be  filed  during  the 
trial  makes  the  amendment  to  the  declara- 
tion necessary;  that  the  evidence  shows  a 
meritorious  case  against  defendant  In  favor  of 
S.  J.  Melson ;  that  the  evidence  shows  Todd 
was  agent  for  Melson;  that, substantial  Jus- 
tice requires  the  amendment;  that  plaintiff 
could  have  had  and  had  no  knowledge  that 
defendant  would  make  objection  to  the  re- 
covery by  plaintiff  until  the  filing  of  the  ad- 
ditional plea,  the  action  being  for  the  benefit 
of  Melson  and  with  his  assent;  that,  if  this 
amendment  Is  denied,  the  statute  of  limita- 
tions would  bar  a  recovery  by  Melson.  The 
motion  to  amend  the  declaration  was  denied, 
and  Judgment  was  rendered  for  the  defend- 
ant 


On  writ  of  error  the  plaintiff  contends  that 
the  referee  erred  In  permitting  the  additional ' 
plea  to  be  filed  as  to  the  ownership  of  the 
horses;  In  refusing  to  permit  the  declaration 
to  be  amended;  in  rendering  judgment  for 
the  defendant ;  and  in  denying  a  motlim  tor 
new  trial. 

As  the  order  denying  the  motion  for  new 
trial  was  not  excepted  to,  it  will  not  be  con- 
sidered here. 

It  is  contended  that  If  the  action  had  been 
In  contract  Todd  could  have  recovered;  and, 
Todd  being  the  agent  of  Melson,  the  plea  de- 
nying Todd's  ownership  of  the  horses  should 
have  been  denied;  and  that  after  the  plea 
was  filed  the  amendment  of  the  declaration 
should  have  been  allowed  to  meet  the  plea; 
because  substantial  Justice  would  be  done  by 
allowing  a  recovery  by  either  Todd  the  agent, 
or  Melson  the  principal;  and  that,  if  the  dec- 
laration Is  not  amended  after  the  filing  of 
the  additional  plea,  Melson  the  princli>al  and 
owner  of  the  horses  would  be  barred  by  the 
statute  of  limitations. 

In  view  of  the  liberal  statute  relative  to 
am«idment8.  It  does  not  appear  that  the 
court  abused  Its  discretion  in  permitting  the 
plea  denying  the  alleged  ownership  of  the 
plaintUf  to  be  filed;  and  as  the  plaintiff  must 
have  Imown  of  his  rights  when  he  brought 
the  action  and  did  not  ask  to  amend  until 
after  he  had  submitted  his  case  on  all  the 
pleas,  and  after  the  defendant  had  asked  for 
Judgment  on  the  case  made  by  the  plaintiff, 
there  was  no  error  in  denying  the  motion  to 
amend  the  declaration,  or  in  rendering  Judg- 
ment for  the  defendant.  The  relation  of 
principal  and  agent  between  Todd  and  Melson 
was  known  to  both  of  them,  and  the  failure 
of  Melson  to  ask  for  an  amendment  of  the 
declaration  until  he  was  barred  by  the  stat- 
ute of  limitations  cannot  fairly  be  charged 
to  the  defendant,  who  had  a  right  to  defend 
against  the  action  as  brought  by  the  plaintiff. 

The  Judgment  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  BOCKER,  JJ.,  concur. 


(C8  Fla.  IM) 
OHARBONIER  v.  ARBONA. 
(Supreme   Court  of  Florida.     Nov.    8,   1914.) 

(Syllahut  ly  the  Court.) 
1.  Ybnoob    and    Pcbchabxb   «=>184  — Gor- 

TBAOT— WaBBANTT— BbKAOH— LiXNS. 

Where  a  contract  for  the  sale  of  land  dear- 
ly contemplates  "a  warranty  deed  conveying  a 
good  clear  title"  to  the  property,  "at  any  tune 
during  the  life"  of  the  option  given,  the  war- 
ranty is  not  broken  bj  a  failure  of  the  vendor 
to  pay  off  a  lien  imposed  by  law  upon  the  prop- 
erty for  street  improvements  after  the  price 
waa  agreed  on,  though  the  tide  was  not  passed 
till  afterwards. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  26&-264,  258;  Dm:. 
Dig.  «=J134.] 
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(Additional  Syllahut  ly  Bditorial  UtaH.) 
2.  Vendob   and   Pubchaseb  €=>57   —  Con- 

STBUCnON   OP  CONTBACT — "AjJY   TiMK   DtJB- 

INQ  Life  of  Option." 

The  phrase  "at  any  time  during  the  life  of 
this  option,"  in  a  contract  to  convey  land, 
means  during  the  time  in  which  the  contract  of 
Bale  was  to  be  consummated  by  a  conveyance  for 
a  stated  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  $  87;   Dec.  Dig.  «=>57.] 

Error  to  Court  of  Record,  Ebcambia  Coun- 
ty;   E.  D.  Beggs,  Judge. 

Action  by  Joseph  Arbona  against  Mary  Do- 
lores Charbonler.  Judgment  for  plalntifF,  and 
defendant  brings  error.    Reversed. 

B.  C.  Maxwell,  of  Pensacola,  for  plaintiff 
in  error.  Blount  &  Blount  &  Carter,  of  Pen- 
sacola, for  defendant  In  error. 

WHITFIEIiD,  J.     The  plaintUf  in  error 
made  the  following  contract  for  the  sale  of 
land: 
"State  of  Blorida,  County  of  Escambia. 

"Received  of  Mr.  Jos.  Arbona  the  sum  of  one 
hundred  dollars  ($100.00)  the  receipt  of  which  is 
hereby  aclcnowledged  for  which  I  grant  him  an 
option  to  purchase  my  property  situated  on  the 
northwest  comer  of  Terrago  and  Intendencia 
streets,  upon  which  is  my  building  (two-story 
brick)  now  occupied  by  him.  Said  option  to 
hold  good  for  a  period  of  six  (6)  months  from 
date  hereof,  and  I  hereby  promise  and  agree  to 
convey  the  said  property  to  him  at  any  time 
during  the  life  of  this  said  option  upon  the  far- 
ther payment  to  me  in  cash  of  forty-nine  hun- 
dred ($4,900.00)  dollars,  guaranteeing  to  give 
him  a  warranty  deed  conveying  a  good  clear  rec- 
ord title  to  said  property. 

"Witness  my  hand  and  seal  this  2d  day  of 
March,  A.  D.  1910. 

"[Signed]    Miss  M.  D.  Charbonier.    [Seal.] 
"Signed,  sealed  and  delivered  in  the  presence  of: 
"Emil  E.  Pheiffer. 
"S.  J.  Isaacs." 

Miss  Cbarbonler  resisted  the  enforcement 
of  the  contract  on  the  ground  of  the  Inade- 
quacy of  the  purchase  price  and  her  inex- 
perience In  business.  But  specific  perform- 
ance was  decreed  to  be  enforced.  Cbarbonler 
V.  Arbona,  63  Fla.  384,  67  South.  887.  The 
decree  for  specific  performance  was  treated 
as  a  conveyance  under  the  contract  to  sell 
and  convey.  Subsequently  Arbona  brought 
an  action  against  the  vendor  to  recover,  as 
for  a  breach  of  warranty  of  title,  certain  pav- 
ing expenses  imposed  as  a  Uen  upon  the  prop- 
erty between  the  making  of  the  contract  of 
sale  and  the  actual  passing  of  title  under  the 
decree  of  specific  performance.  There  was 
Judgment  for  the  vendee,  and  the  vendor  took 
writ  of  error. 

[1,2]  The  contract  clearly  contemplated  "a 
warranty  deed  conveying  a  good  clear  rec- 
ord title  to  said  property,"  "at  any  time  dur- 
ing the  life  of  this  said  option,"  meaning  dur- 
ing the  time  within  which  the  contract  of 
sale  was  to  be  consummated  by  a  conveyance 


for  a  stated  price,  whidi  had  no  reference  to 
later  Improvements  enforced  by  law.  The 
claim  here  asserted  is  for  an  improvement  to 
the  property  put  upon  it  by  operation  of  law 
after  the  price  was  agreed  on,  and  does  not 
come  within  the  Intent  of  the  contract  as 
shown  by  its  terms,  and  is  not  included  with- 
in the  warranty  of  title.  Equity  courts  take 
this  view.  See  Gotthelf  v.  Stranahan,  138  N. 
Y.  345,  34  N.  E.  286,  20  L.  R.  A.,  455.  Law 
courts  may  enforce  the  Intent  of  a  contract, 
as  shown  by  its  terms  and  the  drcumstances 
under  which  It  was  made. 
The  Judgment  is  reversed. 

SHACfcLEFORD,    C.    J.,    and    TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


(6S  Fla.  IfiS) 
ROLAITO  V.  STATE. 

(Supreme  Court  of  Florida.    Nov.  4,  1914.) 

(Byllalui  Iv  tA«  Court.) 

CsnaNAi.  Law  ®=>1160— Appbal— Vebdioc— 

Evidence. 

When  the  trial  court  concnrs  in  the  verdict 
rendered  by  a  jury  by  denying  the  motion  for  a 
new  trial,  and  there  is  evidence  to  support  it, 
appellate  courts  should  refuse  to  disturb  it,  in 
the  absence  of  any  showine  that  the  jurors  must 
have  been  improperly  Influenced  by  considera- 
tions outside  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $  3084;  Dec.  Dig.  <S=>1160.] 

Error  to  Circuit  Court,  Duval  County;  Geo. 
Cooper  Olbbs,  Judge. 

Lonnle  Roland,  alias  Lonnle  RoUng,  was 
convicted  of  murder  in  the  first  degree,  and 
brings  error.    Affirmed. 

Francis  P.  L'Engle,  of  Jacksonville,  for 
plaintiff  In  error.  T.  F.  West,  Atty.  Gen., 
and  C.  0.  Andrews,  Asst  Atty.  Gen.,  for  the 

State. 

SHAOKLEFORD,  O.  J.  Lonnle  Roland, 
alias  Lonnle  Rollng,  was  tried  and  convicted 
of  the  crime  of  murder  in  the  first  degree. 

Three  errors  are  assigned,  all  of  which  are 
based  upon  the  overraling  of  the  motion  for 
a  new  trial,  and  all  question  the  sufficiency 
of  the  evidence  to  support  the  verdict  It 
would  be  a  fruitless  task  to  set  out  the  evi- 
dence. Suffice  it  to  say  that  we  have  care- 
fully read  all  the  evidence  adduced,  and  are 
clear  that  It  is  amply  sufficient  to  support 
the  verdict,  and  we  are  of  the  opinion  that 
the  trial  Judge  was  fully  warranted  in  over- 
ruling the  motion.  We  must  concur  with 
him  in  refusing  to  disturb  the  verdict  See 
Bexley  v.  State,  59  Fla.  6,  61  South.  278. 

Judgment  affirmed. 

TAYLOR,  COCKRELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 
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WILMAMS  V.  STATB. 
(Sopreme  Court  of  Florida.     Not.  10,  1914.) 

(ByUabut  6»  the  Court.) 

Cbiuinal  Law  €=>56&— AfpkaI/— Btidenox. 

When  the  evidence  wholly  faila  to  identify 
the  accused  as  the  person  committing  th«  crime^ 
a  conviction  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fg  1273-1275;  Dec.  Dig.  <8=» 
566.] 

Error  to  Circuit  Court,  Citrus  County ;  W. 
S.  Bullock,  Judge. 

Heniy  WUllains  was  convicted  of  aggravat- 
ed assault,  and  brings  error.    Beversed. 

B.  G.  Langston,  of  Inverness,  and  Fred  R. 
Hocker,  of  Ocala,  for  plaintiff  In  error.  T. 
F.  West,  Atty.  Gen.,  and  C.  O.  Andrews,  Asst 
Atty.  Gen.,  for  tbe  State. 

COCKSELL,  J.  The  Indictment  makes  out 
a  case  of  aggravated  assault,  and  was  good, 
therefore,  as  against  a  motion  to  quash,  bas- 
ed upon  the  sole  ground  that  it  stated  no  of- 
fense under  the  \aw8  of  Florida.  The  attack 
upon  the  supposed  irregularity  In  its  present- 
ment should  have  been  raised  by  plea  in 
abatement. 

We  shall  not  undertake  to  point  out  the 
many  defects  in  the  indictment  in  falling 
short  of  an  Indictment  for  attempted  robbery, 
for  the  reason  that  the  state  so  signally  fail- 
ed to  identify  Henry  Williams  as  the  man 
who  committed  the  assault  Mrs.  Smith,  who 
was  alone  when  the  robbery  was  committed, 
testifies  that  she  does  not  Identify  Williams 
as  the  man,  nor  does  any  one  else  pretend  to 
identify  him.  Mrs.  Smith  thinks  she  would 
recognize  the  pocketbook  that  was  taken,  but, 
when  shown  one  taken  from  Williams  several 
months  after  the  robbery,  falls  to  identify 
it  The  bill  of  exceptions  discloses  no  other 
fact  or  circumstance  looking  towards  identifl- 
cation. 

Judgment  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 

(6gFla.  Mt) 

DEDGB  V.  STATB. 

(Supreme  Court  of  Florida.     Kov.  10,  1914.) 
(ByXUbfU  by  the  Court.) 

1.  JUBT    *=»53  —  JtmOBB  —  QtrALIJIICATIOHB — 

Pbeviotts  Sbbvicb. 

Previous  jury  service  within  the  year  Is 
now  a  disqualification,  and  not  a  privilege  per- 
sonal to  the  venireman. 

nB!d.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i§  259,  341;   Dec.  Dig.  <8=>63.1 

2.  Cbiuinai.  Law  •s>488  —  Bvidkiob  —  Pho< 
toobafhb. 

Trifling  changes  in  physical  conditions  do 
sot  render  photographs  ina^issible. 
[Ed.    Note.— For    other    cases,    see    Criminal 


Law,  Cent  Dig.  § 


Dec  Dig.  «=>438.] 


8.  Witnesses  9=>390— Iupeachuent  — CoN' 

TBADICTOBT  STATEJIKHTB— ACCUSED. 

An  accused,  upon  voluntarily  becoming  a 
witness,  may  be  impeached  by  proper  proqf  of 
contradictory  statements  previously  made,  not 
amounting  to  a  confession  of  guilt,  illegally  ob- 
tained. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1247;  Dec  Dig.  «=»390.] 

4.  Cbihinai,  Law  ®=9l003— Afpeai.— Bill  or 
Exceptions— Requisites. 

If  error  be  predicated  upon  the  bill  of  ex- 
ceptions, it  must  appear  affirmatively,  and  not 
by  a  forced  inference 

[BM.  Note.— For  other  cases,  see  Criminal- 
Law,  Cent  Dig.  §$  2S2S-2833,  2919,  2920;  Dec. 
Dig.  «=>1093.] 

5.  Homicide  «=!»342— Appeal  —  Vebdict  — 
Evidence. 

The  evidence  warranting  a  verdict  for  mar> 
der  in  the  first  degree,  a  conviction  of  murder 
in  the  second  degree  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  g  722;    Dec.  Dig.  <8=»342.] 

Error  to  Circuit  Court,  Duval  County ;  Gea 
Cooper  Oibbs,  Judge. 

John  L.  Dedge  was  convicted  of  murder  In 
the  second  degree,  and  brings  error.  Af- 
firmed. 

A.  6.  Hartrldge,  of  Jacksonville,  for  plain- 
tiff in  error.  T.  F.  West,  Atty.  Gen.,  and  O. 
O.  Andrews,  Asst  Atty.  Gen.,  for  the  State. 


COCKRELL,  J.  Under  an  Indictment  for 
murder  in  the  first  degree,  John  L.  Dedge 
was  convicted  of  murder  in  the  second  degree 
and  sentenced  to  life  imprisonment 

The  court  properly  excused  sua  sponte 
three  veniremen  who  stated  they  had  con- 
scientious scruples  against  the  Infliction  of 
the  death  penalty.  The  Indictment  submitted 
an  issue  to  them  involving  that  penalty,  and 
the  state  was  entitled  to  a  Jury  that  left  to 
the  Legislature  the  determination  of  that 
question  of  state  policy.  The  Judge,  in'so  re- 
jecting a  talesman,  does  not  express  his  opin- 
ion of  the  weight  of  tbe  evidence  that  may 
thereafter  be  submitted  to  tbe  Jury  for  its 
determination. 

[1]  Previous  Jury  service  within  the  year 
Is  now  a  dlsqualiflcation,  and  not  a  i>er8onal 
privilege,  as  the  statute  was'when  tbe  case  of 
Tates  V.  State,  43  Fla.  177,  29  South.  965,  was 
decided. 

[2]  There  was  no  error  In  admitting  In  evi- 
dence photographs  of  the  scene  of  the  homi- 
cide. The  physical  changes  that  took  place 
between  the  time  of  the  killing  and  the  time 
of  the  trial  were  trifling,  and  were  accounted 
for,  and,  as  the  Jury  visited  tbe  premises,  the 
admission  of  the  photograplis  became  as  evi- 
dence well  nigh  negligible. 

[3]  That  Dedge  actually  killed  William  H. 
Warren  was  abundantly  proved,  and  Dedge 
upon  the  stand  admitted  that  fact  In  his 
testimony  as  a  voluntary  witness  he  stated 
that  he  fired  the  first  shot  from  the  bathroom 
window,  near  which  shots  from  Warren's 
gun  were  found,  and  that  his  second  and 
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third  shots  were  flred  from  the  porch.  For 
the  purpose  of  adducing  Impeaching  testi- 
mony, and  after  being  warned  that  he  need 
answer  nothing  that  would  tend  tO'  incrimi- 
nate him,  he  was  asked  If  he  had  not  stated 
to  a  deputy  sheriff  who  arrested  him  very 
soon  after  the  killing  that  he  fired  all  three 
shots  from  the  i>orch.  Upon  his  denial  that 
be  had  so  stated,  the  deputy  was  permitted 
to  contradict  him.  It  is  contended  that  this 
was  error;  that  through  the  guise  of  im- 
peaching testimony  the  state  was  able  to  get 
before  the  Jury  a  confession  that  was  incom- 
petent because  obtained  under  duress. 

We  can  readily  see  much  force  in  the  con- 
tention, if  we  admit  that  the  statement  could, 
in  law,  be  considered  a  confession  of  guilt; 
but  it  bears  none  of  the  earmarks  of  such 
confession.  If,  for  example,  the  accused  upon 
his  arrest  should  say  that  he  was  in  Fensa- 
cola  when  a  homicide  was  committed  in  Tal- 
lahassee, and  upon  the  trial  testify  that  he 
was  at  the  time  in  Jacksonville,  such  incon- 
sistency  would  go  to  his  credibility  as  a  wit- 
ness, and  not  to  bis  guilt  We  think  the  in- 
consistency In  the  statements  before  us  goes 
no  further.  He  first  states  that  he  flred  the 
shot  from  one  place,  and  then  testifles  he  fir- 
ed from  another  place.  We  have  frequently 
held  that  the  accused,  when  voluntarily  be- 
coming a  Witness,  is  subject  to  cross-examina- 
tion and  impeachment  as  any  other  witness. 
While  this  holding  does  not  admit  evidence 
otherwise  incompetent,  we  are  clear  that  the 
testimony  here  complained  of  Is  within  the 
rule.  In  Daniels  v.  State,  67  Fla.  1,  48  South. 
747,  we  decided  that  statements  other  than 
confessions  of  guilt  of  a  crime  are,  in  gener- 
al, admissible  in  evidence  against  the  party 
making  them  as  other  admissions  against  In- 
terest, recognizing  as  an  exception  only  such 
statements  as  may  be  drawn  out  by  a  com- 
mitting magistrate  under  the  pains  and  pen- 
alties of  perjury  when  the  party  examined  is 
not  warned  of  his  rights.  The  other  cases  in 
our  reports  Involved  the  admission  of  Illegal 
confessions  of  guilt 

[4]  It  Is  urged  that  the  view  of  the  prem- 
ises should  not  have  been  permitted  because 
the  locus  had  been  changed.  All  the  changes 
were  trifling,  and  bad  been  fully  gone  into  by 
witnesses.  These  views  are  largely  discre- 
tionary, and  the  granting  of  the  Instant  one 
was  wdl  within  the  court's  power.  It  is  al- 
so urged  that  the  record  does  not  show  the 
presence  of  the  accused  at  the  view.  We  are 
advised  that  a  view  took  place  only  In  the 
bill  of  exceptions,  which  is  very  meager  In 
Its  statement,  and  is  wholly  silent  as  to  the 
presence  or  absence  of  the  accused.  We  have 
been  careful  to  hold  the  court  and  its  clerk 
to  a  strict  showing  upon  the  record  proper 
of  all  the  necessary  steps  in  criminal  cases, 
and  we  have  also  held  counsel  for  the  plain- 
tiff In  error  to  a  strict  accountability  for 
what  appears  In  the  bill  of  exceptions.     U 


error  Is  predicated  upon  the  bill  of  exceptions, 
it  must  appear  affirmatively,  and  not  by  a 
forced  inference.  Assuming  that  the  pres- 
ence of  the  accused  was  necessary  at  the 
view,  and  presuming  that  the  Judge  acted  cor- 
rectly, In  the  absence  of  a  showing  to  the 
contrary,  we  cannot  hold  him  In  error  for  an 
omission  of  which  he  may  be  entirely  Inno- 
cent 

The  court  charged  correctly  and  fully  up- 
on the  defense  of  the  accused's  home  being 
his  castle  of  defense,  and  the  special  instruc- 
tion upon  that  defense  requested  by  the  plain- 
tiff In  error  was  properly  refused. 

[I]  The  evidence  for  the  state  would  have 
warranted  a  verdict  of  murder  in  the  first  de- 
gree, and,  under  our  statute,  we  will  not  In- 
terfere with  the  verdict  for  a  lower  degree. 

Judgment  affirmed. 

SHACKLEFOBD,  a  3.,  and  TATLOB, 
HOCEBR,  and  WHITFIELD,  JJ.,  concur. 

(tS  Fla.  1S6) 
ABERSON  ▼.  ATLANTIO  COAST  LINE 
R.  CO. 
(Supreme   Court   of   Florida.     Nov.   0,  1914.) 

(SvOaltu  ly  ih«  Court.) 

1.  Appeai,  and  Erbob  S=3874— Scopb  of  Rs- 
vrcw— Gbanting  Nkw  Tbiai.. 

On  writ  of  error  to  an  order  granting  • 
new   trial,  only  the  order  and  the  motion  on 

which  it  is  predicated  can  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  3478,  3480,  3481,  3484, 
3530^^640;   Dec  Dig.  «=3874.] 

2.  New  Tbial  «=»68— DiKKOnwo  Vebdiot. 

The  principles  that  govern  in  directing  ver- 
dicts and  in  granting  new  trials  after  verdict 
are  not  the  same. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  §S  135-140;  Dec.  Dig.  cS=>6a] 

3.  New  Tbial  «=>72  — Denial  or  Dibsctbd 
Vebdict. 

There  may  be  no  inconsistency  in  granting 
new  trial  in  a  case  in  which  a  request  for  a 
directed  verdict  was  denied.  An  order  granting 
a  new  trial  may  be  sustained  by  the  appellate 
coart  when  a  directed  verdict  would  not  be  ap- 
proved. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {§  14e-14S;  Dec  Dig.  «=>72.] 

4.  New   Tbial   «=72  —  Tbl4L   «=>139  — 
Gbounds— DiBECTXD  Vebdict. 

A  verdict  on  the  evidence  should  be  directed 
for  one  party  only  when  the  evidence  would  not 
be  legalljr  sufficient  to  sustain  a  verdict  for 
the  opposite  party.  A  new  trial  may  be  granted 
on  the  evidence  when,  in  the  opinion  of  the 
court,  the  verdict  Is  contrary  to  the  manifest 
probative  force  of  the  evidence  and  the  Justice 
of  the  cause. 

[Kd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  (§  146-148;  Dec  Dig.  «s>72;  Trial. 
Cent  Dig.  {|  332,  333.  838-841,  865 ;  Dec  Dig. 
«=s>139.] 

5.  New  Tbial  «=>72  — Dbriai.  or  DnaoiBD 

Vbbdict. 

After  verdict  rendered,  the  trial  court  may, 
for  good  cause,  set  it  aside  and  grant  a  new 
trial  in  appropriate  proceedings;  but  tills  judi- 
cial power  and  discretion  to  grant  a  new  trial 
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should  not  be  confounded  with  the  more  limited 
anthori^  to  direct  a  verdict  for  one  party  only 
when  a  finding  for  the  opposite  party  should 
be  nnlawfol. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  146-148;   Dec.  Dig.  <S=>72.] 

e.  New  Tbiai,   «=»72  —  Gbotjhds  —  IirsuFH- 

CIENCT  OF  DVIDEROE. 

After  a  verdict  ia  doly  found,  it  should  not 
be  disturbed  by  the  trial  court,  on  the  ground 
that  the  evidence  is  insufficient  to  support  it, 
unless  it  appears  from  the  entire  case  that  the 
▼erdict  is  against  the  manifest  probatiTe  force 
of  the  evidence  and  the  legal  rights  of  the  par^ 
ties,  thereby  showing  that  the  jury  were  not 
governed  by  the  evidence  or  misapplied  the  law 
in  making  the  finding. 

r£:d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  iS  140-148;   Dec  Dig.  <8=»72.] 

7.  Afpkal  and  Esbob  <S3>933— New  Tbial 
9s»6  —  DiBCBsmoNABT  EuuNa  —  Fbesukp- 
raoN. 

A  motion  for  a  new  trial  ia  addressed  to 
the  sound  judicial  discretion  of  the  court ;  and, 
where  a  trial  court  grants  such  a  motion,  the 
action  in  doing  so  is  presumed  to  be  in  accord- 
ance with  the  justice  and  merits  of  the  case, 
unless  the  contrary  appears  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  3425,  3426,  3772-3776; 
Dec  Dig.  -S=>933 ;  New  Trial,  Cent  Dig.  {{  9, 
10;    Dec  Dig.  <8=s>6.] 

&  Affbal  and  Ebbob  9=>977  —  DisoBsnon- 
ABT  Ruling — Gbanttno  Nbw  Tbiai^ 

An  order  of  the  trial  court  granting  a  new 
trial  should  not  be  disturbed  by  an  appellate 
court,  imless  it  appears  affirmatively  from  the 
record  that  there  has  been  an  abuse  of  a  sound 
judicial  discretion,  or  that  some  settled  principle 
of  law  has  been  violated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3860-3865 ;  Dec  Dig.  «=> 
977.] 

9.  Afpbai.  and  Brbob  «=s»077  —  Discbbtion- 
ABT  RuuNO — Gbantino  Nbw  Tbial. 

There  are  so  many  matters  occurring  in 
the  course  and  progress  of  a  judicial  trial  that 
in  the  opinion  of  the  judge  who  tried  the  case, 
may  affect  the  merits  and  justice  of  the  cause, 
to  the  substantial  injury  of  one  of  the  parties, 
that  of  necessity  a  large  discretion  should  be  ac- 
corded to  the  trial  court  in  granting  a  new  trial, 
to  the  end  that  the  administration  of  justice 
may  be  facilitated ;  and  the  appellate  court  will 
not  reverse  an  order  granting  a  new  trial,  unless 
it  clearly  appears  that  a  Judicial  discretion  has 
been  abused  in  its  exercise,  resulting  in  injus- 
tice, or  that  the  law  has  been  violated. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3866 ;  Dec  Dig.  «=» 
977.] 

10.  Appeal  and  Ebbob  4=>977— Dibcbxtion- 
ABT  Ruling — Gbantino  New  Tbial. 

A  stronger  showing  is  required  to  reverse 
an  order  allowing  a  new  trial  than  to  reverse 
one  denying  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8860-3865;  Dec  DigT  «=> 
977.] 

11.  Afpbai.  and  Ebbob  ^so  8S6— OBAHniia 

NKW  TBIAI^— AmBKANOE. 

Where  the  trial  court  grants  a  new  trial, 
containing  several  grounds,  without  stating  any 
ground  upon  which  the  ruling  was  based,  the 
order  will  be  affirmed,  if  any  ground  of  the  mo- 
tion is  sufficient  to  authorize  the  granting  of  the 
new  trial.    And  it  must  be  assumed  that  the 


court  based  the  order  on  the  ground  that  war- 
rants it 

[Ed.  Note.— For  other  cases,  see  Apneal  and 
Error,  Cent  Dig.  |}  3406-3424,  3429-3434; 
Dec  Dig.  «=»856.] 

12.  Appeal  and  Ebbob  «=3l015— Discbetion- 
ABT  Ruling— Gbantino  New  Tbial. 

Where  the  evidence  on  a  material  issue  in 
a  cause  is  conflicting,  and  it  does  not  so  pre- 
ponderate in  favor  of  the  verdict  as  to  show  an 
abuse  of  discretion  or  the  violation  of  any  pro- 
vision or  settled  principle  of  law  in  granting 
a  new  trial,  the  action  of  the  trial  court  wiU 
not  be  disturbed  on  writ  <^  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3860-3876;   Dec  Dig.  «=» 

Error  to  Circuit  Conrt,  HiUBboroagh  Ooon- 
ty;   F.  M.  Robles,  Judge. 

Action  by  Charles  B.  Aberson  against  the 
Atlantic-  C^SLBt  Line  Railroad  Company. 
Judgment  for  plalntlfl,  new  trial  granted, 
and  plaintiff  brings  error.    Affirmed. 

H.  S.  PfaUllps  and  B.  S.  Hampton,  botb  of 
Tampa,  for  plaintiff  In  error.  Sparkman  & 
Carter,  of  Tampa,  for  defendant  in  error. 

WHITFIELD,  3.  The  plaintiff  In  error 
brought  an  action  against  the  railroad  com- 
pany under  the  statute  to  recover  damages 
for  the  alleged  wrongful  death  of  his  minor 
child,  who  was  struck,  while  on  the  rail- 
road right  of  way,  by  the  locomotive  of  a 
passing  train.  At  the  trial  the  court  de- 
nied a  motion  for  a  directed  verdict  in  fa- 
vor of  the  defendant  A  verdict  was  ren- 
dered for  the  plaintiff,  and  the  court  granted 
a  motion  for  a  new  trial.  The  plaintiff  took 
writ  of  error  under  the  statute. 

[1-3]  On  writ  of  error  to  an  order  grant- 
ing a  new  trial  only  the  order  and  the  mo- 
tion on  which  it  is  predicated  can  be  consid' 
ered.  The  principles  that  govern  in  direct- 
ing verdicts  and  in  granttog  new  trials  after 
verdict  are  not  the  same.  There  may  be  no 
inconsistency  in  granting  new  trial  in  a  case 
in  which  a  request  for  a  directed  verdict  was 
denied.  An  order  granting  a  new  trial  may 
be  sustained  by  the  appellate  conrt  when  a 
directed  verdict  would  not  be  approved. 

[4,  S]  A  verdict  on  the  evidence  should  be 
directed  for  one  party  only,  when  the  evi- 
dence would  not  be  legally  sufBdent  to  sns- 
taln  a  verdict  for  the  opposite  party.  A 
new  trial  may  be  granted  on  the  evidence 
when,  in  the  opinion  of  the  court,  the  ver- 
dict is  contrary  to  the  manifest  probative 
force  of  the  evidence  and  the  Justice  of  the 
cause.  Florida  East  Coast  Ry.  Oo.  ▼.  Hayes, 
66  Fla.  689,  64  South.  274 ;  Ruff  V.  Georgia, 
S.  &  F.  Ry.  Co.,  67  FU.  224,  64  South.  782. 

The  authority  to  direct  a  verdict  should 
not  be  so  exercised  as  to  deny  to  any  on* 
the  organic  right  to  a  Jury  trial.  If  a  ver- 
dict la  directed  for  one  party  when,  under 
the  pleadings  and  evidence,  the  Jury  may 
legally  find  for  the  opposing  party,  the  right 
to  a  jury  trial  secured  by  the  Constltutian 
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may  be  thereby  Invaded.  After  verdict  ren- 
dered, the  trial  court  may  for  good  cause 
set  It  aside  and  grant  a  new  trial  In  appro- 
priate proceedings;  but  this  Judicial  power 
and  discretion  to  grant  a  new  trial  should 
not  be  confounded  with  the  more  limited  au- 
thoWty  to  dlTPct  a  verdict  for  one  party  only 
when  a  finding  for  the  opposite  party  should 
be  unlawful. 

[6]  After  a  verdict  Is  duly  found,  It  should 
not  be  disturbed  by  the  trial  court,  on  the 
ground  that  the  evidence  la  Insufficient  to 
support  it,  unless  it  appears,  from  the  entire 
case,  that  the  verdict  Is  against  the  manifest 
probative  force  of  the  evidence  and  the  legal 
rij^ts  of  the  parties,  thereby  showing  that 
the  jury  were  not  governed  by  the  evidence 
or  misapplied  the  law  In  making  the  finding. 
If  the  concrete  finding  of  the  verdict  Is  clear- 
ly against  the  manifest  probative  effect  of 
the  evidence  and  contrary  to  the  rights  and 
liabilities  of  the  parties  under  the  law  appli- 
cable to  the  case,  thereby  showing  that  the 
Jnry  were  not  governed  by  the  evidence  or 
else  misapplied  the  law  of  the.  case,  it  is  not 
only  within  the  province,  but  It  is  the  duty  of 
the  trial  court  In  appropriate  proceedings  to 
grant  a  new  trial,  in  order  that  the  rights 
of  the  parties  may  be  duly  determined  by 
an  impartial,  competent  Jury,  as  contemplat- 
ed by  the  Constitution. 

[7,  t]  A.  motion  for  a  new  trlt^  Is  address- 
ed to  the  sound  Judicial  discretion  of  the 
court;  and,  where  a  trial  court  grants  such 
a  motion,  the  action  In  doing  so  is  presumed 
to  be  in  accordance  with  the  justice  and  mer- 
its of  the  case,  unless  the  contrary  appears 
by  the  record.  An  order  of  the  trial  court 
granting  a  new  trial  should  not  be  disturbed 
by  an  appellate  court,  unless  it  appears  af- 
firmatively from  the  record  that  there  has 
been  an  abuse  of  a  sound  Judicial  discretion 
or  that  some  settled  principle  of  law  has  been 
violated.  Zackary  v.  Georgia,  F.  &  A.  R.  Co., 
62  Fla.  419,  66  South.  686. 

[I]  niere  are  so  many  matters  occurring 
in  the  course  and  progress  of  a  Judicial  trial 
that,  in  the  opinion  of  the  judge  who  tried 
the  case,  may  affect  the  merits  and  Justice 
of  the  cause,  to  the  substantial  injury  of  one 
of  the  parties,  that  of  necessity  a  large  dis- 
cretion should  be  accorded  to  the  trial  court 
in  granting  a  new  trial,  to  the  end  that  the 
administration  of  Justice  may  be  facilitated ; 
and  the  appellate  conrt  will  not  reverse  an 
order  granting  a  new  trial,  unless  it  dearly 
appears  that  a  Judicial  discretion  has  been 
abused  In  its  exercise,  resulting  in  injustice, 
or  that  the  law  has  been  violated. 

[II]  A  stronger  showing  Is  required  to  re- 


verse an  order  allowing  a  new  trial  than  to 
reverse  one  denying  it 

[11]  Where  the  trial  court  grants  a  new 
trial  containing  several  grounds  without 
stating  any  ground  upon  which  the  ruling 
was  based,  the  order  wUl  be  affirmed,  U  any 
ground  of  the  motion  Is  sufficient  to  anthcv- 
Ize  the  granting  of  the  new  trial.  And  it 
must  be  assumed  that  the  court  based  the- 
order  on  the  ground  that  warrants  It. 

[12]  Where  the  evidence  on  a  material  Is- 
sue In  a  cause  is  confilctlng,  and  It  does  not 
so  preponderate  In  favor  of  the  verdict  as- 
to  show  an  abuse  of  discretion  or  the  viola- 
tion of  any  provision  or  settled  principle  of 
law  in  granting  a  new  trial,  the  action  of  the 
trial  court  will  not  be  disturbed  on  writ  of 
error.    Ruft  v.  G.  8.  te  F.  Ry.,  supra. 

The  motion  for  new  trial  that  was  granted 
contained  grounds  that  the  verdict  Is  contra- 
ry to  the  evidence,  and  the  court  did  not 
indicate  on  which  ground  of  the  motion  the 
new  trial  was  granted. 

Under  the  statute  the  proof  Cft  an  Injury 
by  the  running  of  the  locomotive  and  cars  of 
the  defendant  railroad  company  raises  a 
presumption  of  negligence  on  the  part  of: 
the  defendant,  rendering  the  defendant  liable 
in  damages  for  the  alleged  injury,  "unless 
the  company  shall  make  it  appear  that  Its- 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence"  to  avoid  the  in- 
jury. In  this  case  the  defendant  company 
produced  evidence  to  "make  it  appear  that 
Its  agents  did  exercise  all  ordinary  and  rea- 
sonable care  and  diligence,"  under  the  cir- 
cumstances, to  avoid  the  injury.  One  wit- 
ness for  the  plaintiff  and  one-  for  the  defend- 
ant saw  the  child  struck  by  the  engine,  and 
the  testimony  of  these  witnesses  conflict  as 
to  whether  the  agents  of  the  company  did 
exercise  due  care  and  diligence,  under  the 
circumstances,  to  avoid  the  injury.  Ttie 
physical  facts  in  evidence  do  not  so  conda- 
slvely  substantiate  the  testimony  for  the 
plaintiff  as  to  make  the  evidence  so  prepon- 
derate in  favor  of  the  plaintiff  that  an  abuse 
of  discretion  is  shown  or  that  any  principle 
of  law  was  violated  by  the  trial  court  In 
granting  a  new  trial.  The  action  of  the  trial 
judge  in  granting  a  new  trial  indicates  that 
he  regarded  it  as  necessary  in  order  to  do 
substantial  Justice  between  the  parties ;  and 
this  court,  upon  a  consideration  of  the  entire 
record,  does  not  hold  the  granting  of  a  new 
trial  to  be  erroneous,  Oils  apparently  being 
the  first  verdict. 

The  Judgment  is  affirmed. 

SHACKLBFORD,    C.    J.,    and    TATlJOK,. 
COOKBELL,  and  HOCEJSR,  JJ.,  concur. 
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ATLANTIC  COAST  LINE  K.  CO.  ▼.  LEVY. 

(Supreme  Court  of  Florida.    Nov.  10,  1914.) 

(Svilalu*  bv  the  Court.) 

1.  Trial  «=»258— Instbuotions— Matebial- 
ITT— Requests. 

Only  aacb  instnietiong  should  be  requested 
by  either  the  plaintiff  or  defendant  as  bear  upon 
the  law  of  the  case  and  will  aid  the  jury  in  try- 
ing and  determining  the  issues,  as  unnecessary 
instructions  afford  opportunities  for  error,  and 
are  burdensome  to  the  courts.  When  a  large 
number  of  instructions  are  given^  they  are  also 
well  calculated  to  confuse  and  mislead  the  jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  646,  647;  Dec.  Dig.  «=»258.] 

2.  Appeal  and  Ebbob  <S=>882— Irttikd  Bb- 
KOB— Estoppel. 

Contradictory  charges  or  instructions 
should  not  be  given,  as  their  tendency  necessari- 
ly is  to  confuse  and  mislead  the  jury;  but, 
where  the  complaining  party  is  chiefly  or  largely 
responsible  for  such  a  state  of  affairs,  the  judg- 
ment will  not  be  reversed  upon  that  ground 
alone. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3591-3610;  Dec  Dig.  «=» 
882.]     ■ 

3.  Appeal  and  Ebbob  <S=>979— Discbetiow- 
ABT  Ruling— Dewial  ot  New  Tbial— Evi- 
dence. 

In  passing  npon  an  assignment  baaed  upon 
the  ruling  of  the  trial  court  in  denying  a  motion 
for  a  new  trial,  which  questions  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  the  guid- 
ing principle  for  an  appellate  court  is  not  what 
it  may  think  the  jury  ought  to  have  done,  or 
what  such  court  may  think  it  would  have  done 
had  it  been  sitting  as  a  jury  in  the  case,  but 
whether  as  reasonable  men  the  jury  could  have 
found  such  verdict  from  the  evidence  adduced. 
If  this  question  can  be  answered  in  the  affirma- 
tive, the  action  of  the  trial  court  upon  such  mo- 
tion should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3871-3873,  3377;  Dec.  Dig. 
«=979.] 

Error  to  Circuit  Court,  Pinellas  County; 
F.  M.  Roblea,  Judge. 

Action  by  Philip  Levy  against  the  Atlantic 
Coast  Line  Railroad  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

'  Sparkman  &  Carter,  of  Tampa,  for  plain- 
tiff In  error.  John  tJ.  Bird,  of  Clearwater, 
for  defendant  In  error. 

SHACKLEFORD,  G  J.  Philip  Levy 
brought  an  action  against  the  Atlantic  Coast 
Line  Railroad  Company  for  the  recovery  of 
damages  for  personal  injuries  received  by 
Mm,  and  also  for  the  destruction  of  his  bug- 
gy, in  which  the  plaintiff  was  riding  at  the 
time,  which  Injuries  were  alleged  to  have 
been  occasioned  by  the  negligence  of  the  de- 
fendant corporation.  The  declaration  con- 
tains two  counts,  to  which  the  defendant  fil- 
ed three  pleas ;  the  first  being  not  guilty,  and 
the  second  and  third  setting  up  contributory 
negligence  of  the  plaintiff.  No  point  is  made 
on  the  pleadings;  therefore  we  do  not  copy 
any  of  them.    The  plaintiff  joined  Issue  upon 


all  these  pleas,  and  a  trial  was  had  before 
a  Jury,  which  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff  in  the  sum  of  $750. 

[1,2]  Seventeen  errors  are  assigned,  all  of 
which,  with  the  exception  of  the  first,  which 
is  based  upon  the  overruling  of  the  motion 
for  a  new  trial,  are  predicated  upon  the  giv- 
ing of  certain  Instmictlons,  at  the  request  of 
the  plaintiff,  or  the  refusal  of  certain  In- 
structions, requested  by  the  defendant  If 
the  trial  court  gave  any  charge  to  the  Jury 
of  Its  own  motion,  the  transcript  of  the  reo 
ord  falls  to  show;  but  It  does  appear  that 
the  plaintiff  requested  14  separate  instruc- 
tions, of  which  11  were  given  and  S  refused, 
and  that  the  defendant  requested  8  separate 
instructions,  of  which  8  were  given  and  5  re- 
fused. The  defendant  excepted  to  every  In- 
struction given  at  the  instance  of  the  plain- 
tiff and  also  to  every  Instruction  requested 
by  It  which  was  refused.  Although  the  issues 
In  the  Instant  case  were  few  and  simple,  the 
trial  court  was  called  upon  to  pass  on  22  sep- 
arate Instructions,  of  which  14  were  given  to 
the  Jury.  We  can  see  no  sound  reason  for  so 
many  requested  Instructions.  Again  and 
again  we  have  expressed  our  strong  disap- 
proval of  the  practice  of  requesting  an  un- 
necessarily large  number  of  instructions. 
See  Gracy  v.  Atiantic  Coast  Line  R.  Co.,  63 
Fla.  350,  42  South.  003 ;  Atiantic  Coast  Line 
R.  Co.  T.  Crosby,  63  Fla.  400,  43  South.  318; 
McCall  V.  State,  6$  Fla.  108,  46  South.  321; 
Famsworth  v.  Tampa  Electric  Co.,  62  Fla. 
166,  67  South.  233 ;  Dunnellon  Phosphate  Co. 
▼.  Crystal  River  Lumber  Ca,  63  Fla.  181, 
text  136,  68  South.  786,  text  788 ;  Wood  Lum- 
ber Co.  V.  Gipson,  63  Fla.  816,  text  322,  68 
South.  364,  text  866 ;  Atiantic  Coast  Line  R. 
Ca  V.  Whitney,  65  Fla.  72,  61  South.  17».  As 
we  held  In  Famsworth  ▼.  Tampa  Electric 
Co.,  supra: 

"Only  such  instructions  should  be  requested 
by  either  the  plaintiff  or  defendant  as  bear  up- 
on the  law  of  the  case  and  will  aid  the  jury  m 
trying  and  determining  the  issues,  as  unneces- 
sary instructions  afforct  opportunities  for  error, 
and  are  burdensome  to  the  courts.  When  a  large 
number  of  instructions  are  given,  they  are  also 
well  calculated  to  confuse  and  mislead  the 
jury." 

This  admonition  has  not  been  heeded  to 
the  extent  which  we  had  hoped,  so  we  now 
think  It  advisable  to  emphasize  the  Impor- 
tance of  observing  it  We  would  call  atten- 
tion to  the  fact  that  the  Missouri  courts  have 
held,  when  an  unnecessarily  large  number  of 
instructions  is  requested,  that  of  Itself  would 
Justify  the  court  in  refusing  them  all.  See 
Crawsbaw  y.  Sumner,  66  Mo.  617 ;  Desberger 
y.  Harrington,  28  Mo.  App.  832;  City  of 
Hannibal  y.  Richards,  35  Mo.  App,  15;  Kin- 
ney V.  City  of  Springfield,  35  Mo.  App.  97; 
McAllister  v.  Barnes,  35  Mo.  App.  668 ;  Doan 
V.  St  Louis,  K.  &  N.  W.  Ry.  Co.,  43  Mo.  App. 
460;  Barrle  y.  St  Lonls  Transit  Co.,  110  Mo. 
App.  38,  96  S.  W.  233.    Other  courts  have 


^s»For  other  cues  see  same  topic  and  KBT-NUMBBR  In  all  Key-Numbarad  Digests  and  Indexes 


Digitized  by 


Google 


48 


97  SOUTHBBN  RBPORTBB 


(Fla. 


also  held  to  the  same  effect.  This  woald 
seem  to  be  a  correct  holding,  and  we  may 
bave  to  give  It  onr  sanction,  unless  the  abuse 
of  too  many  requests  for  instructions  Is 
remedied.  As  was  said  in  City  of  Hannibal 
T.  Richards,  supra: 

"To  require  the  judge,  in  the  limited  time  al- 
lowed for  a  trial,  to  pass  upon  a  great  number 
of  requests  for  instructions,  at  the  peril  of  hav- 
ing any  judgment  reversed  which  may  be  ren- 
dered, *  *  *  is  an  abuse  which  ought  not  to 
be  tolerated." 

See,  also,  the  discussion  In  the  following 
cases  as  to  requests  for  instructions:  Ber- 
german  v.  Indianapolis  &  St  L<.  Ry.  Co.,  104 
Mo.  77,  16  S.  W.  992;  Haney  v.  Caldwell,  43 
Ark.  184;  Hanger  v.  Bvlns  &  Shinn,  38  Ark. 
334;  Dunn  v.  People,  109  111.  635;  City  of 
Salem  v.  Webster,  95  IlL  App.  120;  Indiana 
&  I.  8.  By.  Co.  V.  Wilson,  77  lU.  App.  603 ; 
Chicago  City  By.  Co.  v.  Sandusky,  99  lU.  App. 
164 ;  Brown  v.  McCord  &  Bradfleld  Fur.  Co., 
65  Mich.  360,  32  N.  W.  441 ;  Kimball  Be  Aus- 
tin Mfg.  Co.  T.  Vroman,  85  Mich.  310,  24  Am. 
Rep.  658. 

We  thoroughly  approve  of  the  following 
statement  In  the  last-cited  case: 

"We  deem  it  proper  to  suggest,  as  has  been 
done  before  on  several  occasions,  that  the  mul- 
tiplication of  points  and  requests,  in  cases 
where  the  issues  are  not  complicated,  is  of  in- 
jurious tendency  and  calculated  to  confuse  both 
courts  and  juries,  and  impede  the  administra- 
tion of  justice.  The  jury  must  act  in  their  de- 
liberations on  the  understanding  which  they 
derive  horn  a  single  hearing  of  the  charges  and 
requests.  Unless  made  plain  to  their  under- 
standing and  expressed  in  such  language  as  re- 
quires no  interpretation  to  the  laity,  there  is 
much  danger  tliat  they  will  either  be  misled  or 
disregard  the  instructions  altogether  and  decide 
the  case  on  what  they  conceive  to  be  its  general 
equities." 

We  think  that  both  the  plaintiff  and  de- 
fendant requested  too  many  instructions  in 
the  Instant  case.  We  have  carefully  examin- 
ed all  of  the  Instructions  given,  as  well  as 
those  refused,  and  are  of  the  opinion  that 
none  of  those  given  at  the  request  of  the 
plaintiff  constitute  reversible  error.  They 
could  have  been  condensed  with  advantage 


and  some  of  them  conld  have  been  more  care- 
fully and  skillfully  prepared,  but  we  think 
that  they  state  the  law  applicable  to  the  is- 
sues with  reasonable  fairness  and  correct- 
ness. We  are  clear  that  no  error  has  been 
made  to  appear  in  any  of  the  Instructions 
requested  by  the  defendant  which  were  re- 
fused. In  fact,  the  requested  lostructlonB 
which  the  court  gave  at  the  instance  of  the 
defendant  might  properly  have  been  refused, 
as  the  manner  In  which  these  Instmctlona 
were  framed  tended  to  bring  about  the  con- 
fusion and  contradiction  of  which  the  de- 
fendant complains.  We  fully  approve  of  our 
holding  In  Famswortb  v.  Tampa  Electric 
Co.,  supra,  that  "contradictory  charges  or  In- 
structions should  not  be  given,  as  their  ten- 
dency necessarily  Is  to  confuse  and  mislead 
the  jury ;"  but  where,  as  in  the  Instant  case, 
the  complaining  i)arty  Is  chiefly  or  largely 
responsible  for  such  a  state  of  affairs,  we 
will  not  reverse  the  judgment  upon  that 
ground  alone.  We  do  not  copy  the  Instruc- 
tions upon  which  the  assignments  are  predi- 
cated or  discuss  them  In  detail,  as  we  see 
no  useful  purpose  to  be  accomplished  by  so 
doing. 

[3]  The  only  remaining  assignment  Is  the 
first,  which  Is  based  upon  the  overruling  of 
the  motion  for  a  new  trlaL  This  motion  con- 
tains 19  grounds,  but  the  only  grounds  urged 
before  us  are  those  which  question  the  su£9- 
dency  of  the  evidence  to  support  the  verdict ; 
the  other  grounds  relating  to  the  given  and 
refused  instructions,  which  we  have  consid- 
ered In  treating  the  other  assignments.  Ap- 
plying our  usual  test  as  to  whether  or  not 
the  jurors,  acting  as  reasonable  men,  could 
have  found  this  verdict  from  the  evidence  ad- 
duced, we  must  hold  that  they  could  have  so 
done;  therefore  we  cannot  hold  the  trial 
court  In  error  for  overruling  the  motion.  See 
Wilson  V.  Jemlgan,  67  Fla.  277,  49  South.  44, 
and  Pensacola  Electric  Co.  v.  Bissett,  69  Fla. 
360,  52  South.  367. 

Judgment  affirmed. 

TAYLOB,  COCKBELL,  HOCESB,  and 
WHITFIELD,  Jjr.,  concur. 
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HOWARD  T.  TOWN  OF  NEWTON. 
(No.  17616.) 

(Sapreme  Coort  of  MississippL    Jan.  25,  1915.) 

OioiaRAi.  Law  «=3l043— AFPiAii— Qusstiorb 
Not  Raised  at  Tbial. 

Where  a  general  objection  to  tbe  introduc- 
tion of  a  city  ordinance  waa  made  at  the  trial, 
accused  could  not  claim,  for  the  first  time  on  ap- 
peal, that  the  ordinance  was  not  proven  in  the 
proper  manner,  in  that  it  should  have  been  proT- 
en,  either  by  a  certified  copy,  or  the  book  con- 
taisine  it  should  have  been  identified  by  the 
city  clerk,  its  legal  custodian. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2654,  2655 ;  Dec.  Dig.  «=> 
1043.] 

Appeal  from  Circuit  Coort,  Newton  Coon- 
ty;   C.  L.  Dobbs,  Judg& 

Anse  Howard  was  convicted  of  petty  lar- 
ceny, and  he  appeals.    Affirmed. 

W.  L  Mann,  of  Newton,  for  appellant 
Jesse  Jones,  of  Newton,  and  Folton  Thomp- 
■on,  of  Jackson,  for  appellee. 

SMITH,  0.  J.    Appellant  was  convicted  In 
tbe  court  of  the  mayor  of  the  town  of  New- 1 
ton  of  the  crime  of  petit  larceny  as  defined 
by  an  ordinance  of  that  town,  and  waa  again 
convicted  on  appeal  to  the  circuit  court 

The  marshal  of  the  town  of  Newtcm  was 
Introduced  as  a  witness  and  Identified  the 
ordinance  book  of  that  town,  whereupon  the 
ordinance  In  question  contained  therein  was 
Introduced  In  evidence.  An  objection  to  this 
evidence,  and  tbe  ruling  of  the  court  there- 
on, which  Is  here  assigned  for  error,  appears 
in  the  record  following  its  Introduction  In 
the  following  language: 

"Objection  by  counsel  for  defendant  Objec- 
tion overruled  by  tbe  court,  and  tbe  defendant 
then  and  there  excepted  to  the  ruling  of  the 
court" 

Conceding  for  the  sake  of  the  argument 
that  this  ordinance  was  not  properly  proven, 
the  ruling  of  the  court  below  on  the  objec- 
tion thereto  cannot  be  availed  of  here,  for 
the  reason  that  It  was  general  when  It 
should  have  been  specifia  In  the  brief  of 
counsel  for  appellant  it  appears  that  the 
ground  of  the  objection  to  this  evidence,  here 
made  specific  for  the  first  time.  Is  that  the 
ordinance  was  not  proven  In  the  proper  man- 
ner, the  contention  being,  as  we  understand 
the  brief,  that  the  ordinance  should  have 
been  proven  either  by  a  certified  copy  there- 
of, or  the  book  containing  it  should  have 
been  identified  by  the  clerk  of  the  city,  its 
legal  custodian.  It  will  be  observed  that 
this  objection  goes  not  to  the  admissibility  of 
the  ultimate  fact  sought  to  be  proven,  that 
is,  the  ordinance  itself,  but  simply  to  the 
method  by  which  the  ordinance  was  proven. 
Had  tbe  objection  to  the  method  of  proving 
the  ordinance  been  pointed  out  in  the  court 
below.  It  may  be  that  counsel  for  appellee 
oonld    have   met   It   by   making   the   proper 


proof;  and  tbe  rule  was  long  since  settled 
In  this  state  that: 

"When  an  objection  is  made  to  evidence 
which  in  its  nature  is  such  as  may  be  obviated, 
it  must  be  specific,  so  aa  to  allow  the  party  of- 
fering an  opportunity  to  supply  its  place  if  tbe 
objection  is  sustained,  and  where  this  is  not 
done,  it  will  not  be  noticed  in  the  appellate 
court"  Heard  v.  State,  59  Miss.  545;  Morris 
V.  Henderson,  37  Miss.  492;  Wesling  v.  Noon- 
an,  31  Miss.  599. 

Tbe  full  rule  relating  to  this  question  of 
practice  Is  set  forth  In  1  Wlgmore  on  Evi- 
dence, §  18,  fc  (1),  as  follows: 

"The  cardinal  principle  (no  sooner  repeated 
by  courts  than  it  is  forgotten  by  counsel)  is  that 
a  general  objection,  if  overruled,  cannot  avail. 

*  *  *  The  only  modification  of  this  broad 
rule  is  that  if  on  the  face  of  the  evidence,  in 
Its  relation  to  the  rest  of  tbe  case,  there  appears 
no  purpose  whatever  for  which  it  could  have 
been  admissible,  then  a  general  objection,  though 
overruled,  will  be  deemed  to  have  been  sufiicient 

•  •  •  But  when  a  general  objection  is  .sus- 
tained by  the  trial  court,  it  may  be  presumed 
that  the  reasons  were  apparent  to  all  parties 
without  statement;  and,  as  the  exception  is 
here  to  be  taken  by  the  proponent  of  the  evi- 
dence^ it  is  fair  to  require  him  to  make  clear 
tberem  the  basis  of  his  claim  for  its  admissi- 
bility, if  he  had  rested  on  any  specific  ground; 
hence  the  general  objection  will  suffice,  if  on 
the  face  of  the  evidence  and  the  rest  of  the 
case  there  appears  to  be  any  ground  of  objec- 
tion which  might  have  been  valid  (or,  otherwise 
stated,  if  there  is  any  purpose  for  which  the  evi- 
dence would  conceivably  be  inadmissible)." 

The  other  assignment  of  error  relates  to 
tbe  exclusion  of  certain  hearsay  testimony, 
and  Is  therefore  without  merit 

Affirmed. 


(lOe  MUs.  KO) 

CHRISMAN    V.    MAGEE.      (No.    16804.)  f 
(Supreme  Court  of  Mississippi.    Jan.  18,  1916.) 

1.  Wills  «=>5e0  —  CoNsTBtJonoN  —  Sale  oi" 
Devised  Pkopeett— Proceeds — Notes. 

Testator  bequeathed  to  his  son  all  land 
which  testator  owned  in  C,  and,  after  describ- 
ing several  parcels,  declared  that  he  bad  con- 
tracted to  sell  one  40-acre  tract,  and,  if  the 
sale  was  made  complete,  the  son  was  to  re- 
ceive the  notes  ^ven  for  the  purchase  money, 
or  tbe  money  paid  for  it,  and  so  as  to  any  of 
the  land  in  G.  if  sold  before  testator's  death, 
etc  Held,  that  it  was  testator's  intention  that 
the  son  should  receive  such  land  as  testator 
owned  in  G.,  and  such  amounts  as  might  have 
been  derived  from  notes  given  to  evidence  the 
purchase  price  of  the  land,  and  hence  such 
notes  taken  by  testator  for  such  land  passed 
to  the  son. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S§  1216-1220;    Dec.  Dig.  «=»560.] 

2.  Wills     «=>587  —  Cowstbuctiow— Rebidu- 
AST   Estate. 

Where  notes  were  given  to  evidence  the 
purchase  price  of  land  sold  by  testator  in  his 
lifetime,  and  not  mentioned  in  his  will,  they 
passed  as  residuary  estate  to  the  residuary  leg- 
atees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1279,  1281-1291;   Dec.  Dig.  <8=»h87.] 

3.  Wills    €=>573— Consteuction— Leoaoibs. 

Where  testator  bequeathed  to  D.,  in  trust 
for  testator's  daughter,  certain  bonds  specifical- 
ly described,  the  daughter  was  entitled  to 
have  all  interest  received  from  the  bonds,  and 
all    Interest    payments,    issues,    and    proceeds 
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arising  tberefrom  daring  the  continuance  of 
tile  trust,  at  tiie  end  of  which  they  were  to  be 
delivered  to  her,  or  at  her  death  to  be  divided 
as  set  forth  in  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  ${  1246-1251;    Dec  Dig.  <©=>573.] 

4.  Wnxs    <8=>490  —  Pabol    Evidence  — De- 

BCBIPTION. 

Where  the  description  of  certain  land  in 
a  devise  is  clear  and  definite,  parol  evidence  is 
inadmissible  to  show  that  the  testator  did  not 
intend  to  pass  the  land  described,  but  another 
parcel. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  !S  1047-1057;  Dec.  Dig.  <3=>490.] 

5.  Wills   <g=»449— Lahd   not  Devised— Re- 
siDUART  Estate. 

Where  certain  land  belonging  to  testator 
was  not  disposed  of  or  attempted  to  be  dis- 
posed of  by  any  specific  clause  of  the  will,  and 
there  was  nothing  in  any  of  the  clauses  to  pre- 
vent it  from  being  embraced  in  the  residuary 
clause,  it  passed  thereunder  to  the  residuary 
devisees,  and  not  to  testator's  heirs  as  intes- 
tate estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  965;   Dec.  Dig.  «=>449.] 

6.  Wills    «=>490  — Parol    Bvidbnck  — De- 
scription—Mistake. 

Where  testator's  description  of  certain 
land  in  B.  county  in  a  provision  of  his  will 
'was  an  impossible  one,  because  of  a  mistake 
in  the  statement  of  the  township  in  which  the 
land  was  located,  but  the  property  was  iden- 
tified by  a  further  statement  that  testator  had 
contracted  to  sell  it,  parol  evidence  was  admis- 
sible to  further  identify  the  property,  and  ap- 
ply the  devise. 

[Ed.  Note.— For  other  cases,  gee  Wills,  Cent. 
Dig.  !§  1047-1057;    Dec.  Dig.  «=>490.] 

Appeal  from  Chancery  Court,  Madison 
County;   G.  G.  Lyell,  Chancellor, 

Petition  by  Mrs.  Ada  Magee  against  J.  J. 
Cbrlsman.  From  a  decree  in  favor  of  peti- 
tioner for  part  of  the  relief  demanded,  de- 
fendant appeals,  and  petitioner  prosecutes  a 
cross-appeal.    Reversed  and  remanded. 

Thos.  S.  Owen,  of  Cleveland,  Miss.,  for  ap- 
pellant  Cbas.  Scott,  of  Memphis,  Tenn.,  and 
Somerville  &  S<»nerville,  of  Cleveland,  Miss., 
for  appellee. 

REED,  J.  Appellee,  Mrs.  Ada  Magee,  filed 
her  petition  In  the  chancery  court  asking  for 
a  construction  of  the  will  of  the  late  Judge 
J.  B.  Chrlsman,  and  praying  the  court  to  de- 
cree that  she  owned  a  half  Interest  in  cer- 
tain notes  and  proceeds  therefrom,  and  In 
certain  lands  which  were  the  property  of  the 
testator  and  were  not  disposed  of  in  hla  will. 
Appellee  is  the  daughter  of  Judge  Chrlsman. 
She  made  appellant,  J.  J.  Chrlsman,  her 
brother,  a  party  to  her  petition.  In  his  an- 
swer appellant  denied  that  appellee  was  en- 
titled to  the  Interest  In  the  property  which 
she  claimed.  He  made  his  answer  a  cross- 
petition,  and  prayed  the  court  to  decree  bim 
to  be  entitled  to  a  one-half  Interest  in  the 
proceeds  of  certain  levee  bonds  bequeathed  by 
Judge  Ohrisman  to  appellee  and  In  certain 
notes.  Appellee  an.swcred  the  cross-petition, 
and  denied   that  appellant   was  entitled   to 


any  Interest  whatever  In  the  bonds  given 
her  and  In  the  notes. 

Judge  Chrlsman  made  -and  executed  bis 
will  on  January  1, 1910.  He  died  on  January 
S,  1910,  and  his  will  was  duly  probated  and 
admitted  to  record  In  the  chancery  court  of 
Madison  county.  He  made  specific  bequests 
and  devises  to  his  two  children,  appellee  and 
appellant.  He  left  legacies  to  various  rela- 
tives, and  then  gave  the  rest  and  residue  of 
his  estate  to  appellant  and  appellee,  and  ap- 
pointed them  executors  of  his  will. 

The  chancellor,  upon  final  hearing,  con- 
strued the  win  In  accordance  with  appel- 
lee's claim,  except  as  to  one  parcel  of  land 
which  the  chancellor  decided  was  rightfully 
owned  by  ^appellant  The  chancellor  also  de- 
creed that  another  parcel  of  land  In  contro- 
versy was  not  devised  In  the  will,  and  de- 
scended to  the  heirs  at  law  of  Judge  Cbrls- 
man, and  not  to  the  residuary  devisees. 
From  this  decree  appellant  has  prosecuted 
his  appeal,  and  appellee  has  made  a  cross- 
appeal,  claiming  error  on  the  part  of  the 
chancellor  In  decreeing  that  the  land  not  dis- 
posed of  In  the  win  became  the  property  of 
the  heirs  at  law  of  Judge  Cbrlsman,  and  in 
decreeing  that  appellant  was  the  owner  of 
the  parcel  of  land  referred  to. 

Concerning  the  notes  In  controversy:  There 
is  in  the  record  an  agreed  statement  of  facts, 
and  from  this  we  quote  as  follows,  to  show 
all  the  facts  relating  to  these  notes: 

"It  is  agreed  that  on  August  12,  1008,  the 
testator  sold  to  M.  R.  Davis  the  northwest 
quarter  of  the  northeast  quarter  of  section 
24,  township  22,  range  6,  and  at  the  time  of 
the  death  of  the  testator  there  were  two  notes 
for  $206.66  each,  dated  August  12,  1908  and 
due,  respectively,  September  1,  1910  and  1911, 
and  bearing  8  per  cent,  interest  per  annum 
from  date.  No  mention  was  made  of  said 
notes  or  said  land  specifically  in  said  will. 
The  said  notes  have  been  paid  to  Joe  J.  Chris- 
man,  one  of  the  executors,  and  be  now  holds 
the  funds  arising  therefrom." 

"It  is  further  admitted  that  on  the  12th  day 
of  July,  1009,  the  testator  sold  to  W.  G.  How- 
ard block  19  in  the  town  of  Cleveland,  and 
at  the  time  of  bis  death  two  notes,  dated  July 
12,  1909,  one  for  $166,  and  one  for  $168,  both 
bearing  8  per  cent,  interest  from  date,  and  pay- 
able 12  and  24  months  from  the  date  thereof, 
which  notes  went  into  the  hands  of  the  execu- 
tors and  were  collected  by  Joe  J.  Chrlsman, 
one  of  the  executors,  who  now  holds  said  funds 
and  claims  the  same." 

"It  is  further  agreed  that  on  the  3d  dav  of 
May,  1909,  J.  B.  Chrisman  conveyed  to  J.  L. 
McLean  tliat  part  of  the  porthwest  quarter 
of  the  northeast  quarter  of  section  2l,  town- 
ship 22,  range  6  east  of  Chrlsman  street,  in  the 
town  of  Cleveland,  Bolivar  county,  Mns.,  eft- 
timated  to  contain  27.76  acres.  It  is  further 
agreed  that  the  said  lands  are  within  the  cor- 
porate limits  of  the  town  of  Cleveland,  but 
are  not  platted  into  blocks  and  lots.  Xt  is 
further  admitted  that  the  consideration  for 
the  said  deed  was  $2,082,  one-half  of  which  was 
paid  in  <'ash,  and  the  remaining  Sl,041  was 
evidenced  by  two  notes,  one  due  January  1, 
1010,  and  one  January  1,  1911,  with  8  per 
cent,  interest  from  date.  It  is  admitted  that 
these  two  notes  were  paid  after  the  death  of 
the  said  J.  B.  Chrisman,  and  one-half  of  the 
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aame  was  received  by  Ada  O.  Magee,  and  oii«> 
half  by  J.  J.  Chriaman." 

To  show  the  adjudication  of  the  chancel- 
lor regarding  these  notes,  we  quote  tram  his 
decree  as  follows: 

"That  the  proceeds  of  money  received  from 
the  notes  of  W.  C.  Howard  and  of  M.  B.  Da- 
vis &  Sons  to  J.  B.  ChrismBn  are  a  part  of 
the  residuary  estate;  hence  Ada  C.  Magee  and 
Joe  J.  Chrisman  are  each  entitled  to  one-half 
thereof,  and  for  that  half  dne  Ada  O.  Magee 
it  is  hereby  ordered  that  Joe  J.  Chrisman 
shall  iiay  the  svun  of  ($716.10)  seven  hun- 
dred sixteen  and  19/100  dollars  to  Ada  C. 
Magee.  Further,  the  court  finds  the  pro- 
ceeds received  from  the  notes  of  J.  L.  McLean 
to  J.  B.  Chrisman  are  rightfallv  a  part  <tf  the 
residuary  estate,  and  Ada  C.  Magee  was  en- 
titled to  the  one-half  thereof  paid  her  by  Joe  J. 
Chrisman,  and  it  is  decreed  that  she  shall  re- 
tain same  as  her  sbare  of  such." 

It  wUI  be  seen  tbat  the  notes  ot  Howard 
and  McLean  were  g^lven  to  evidence  the  pur- 
chase price  of  lands  in  the  town  of  Cleve- 
land which  were  owned  and  sold  by  Judge 
Chrisman.  In  hla  will  he  specifically  devised 
to  appellant,  his  son,  all  land  which  he  ovnied 
In  Cleveland.    We  quote  from  the  will: 

"And  the  lots  in  the  town  in  Cleveland,  own- 
ed  by  me  in  the  town  of  Cleveland  in  section 
21." 

Then  follows  the  mention  of  several  par- 
cels of  land  which  he  designated  by  giving 
description  in  accordance  with  the  govern- 
ment survey,  and,  after  the  mention  of  a 
certain  quarter  section,  the  will  continues: 

"I  have  contracted  to  sell  this  last  forty 
acres  and  if  the  sale  is  made  complete,  my  son 
is  to  receive  the  notes  given  for  the  purchase 
money  or  the  money  paid  for  it,  and  so  as  to 
auy  of  the  above  lands  if  sold  before  my  death. 
They  are  bis  patrimony  or  a  part  thereof, 
which  I  nevertheless  reserve  the  right  to  sell 
and  convey  if  a  favorable  opportunity  pre- 
sents itself,  but  the  proceeds  thereof,  whatever 
it  may  be  in  notes  or  money  will  be  delivered 
by  my  execntonj  to  my  son  in  case  I  sell." 

[1]  We  get  from  these  extracts  from  bla 
wQl  a  view  of  the  testator's  Intention  rela- 
tive to  the  notes  given  to  evidence  the  pur- 
chase money  for  the  land  which  he  had  men- 
tioned in  bis  win  and  had  been  sold.  Ap- 
pellant claims  the  right  to  these  notes  wbI6h 
evidence  the  purchase  price,  under  these 
provisions  of  the  will.  It  is  evident  that 
Judge  Chrisman  intended  his  son  to  have 
the  land  which  he  owned  in  Cleveland.  The 
sales  were  made  to  both  Howard  and  Mo- 
Lean  before  his  death.  The  lands  were  dis- 
posed of,  and  in  their  place  and  stead  stood 
the  notes  evidencing  the  purchase  price 
thereof.  We  believe  from  a  consideration  of 
the  clauses  in  the  will  we  have  Just  quoted, 
ind  from  a  view  of  the  whole  instrument  In 
connection  with  the  surrounding  circum- 
stances, that  it  was  the  testator's  intention 
that  his  son  should  receive  such  land  as  he 
owned  in  Cleveland,  and  such  amounts  which 
may  have  been  derived  from  the  notes  given 
to  evidence  the  purchase  price  of  land  he  had 
owned  in  that  town  and  sold.  The  testator 
did  have,  when  he  made  his  wUl,  an  Interest 
in  the  land  In  Cleveland,  because  he  was 


the  holder  of  the  notes  evidencing  the  unpaid 
purchase  price,  and  because  he  had  the 
right,  as  such  holder,  to  enforce  a  vendor's 
lien  for  their  collection.  We  conclude,  there- 
fore, that  the  notes  evidencing  the  purchase 
price  of  the  land  in  Cleveland  sold  to  How- 
ard and  to  McLean  should  be  given  to  ap- 
pellant. The  chancellor  was  in  error  In 
holding  the  contrary. 

[2]  Now  we  find  that  the  land  sold  by 
Judge  Chrisman  to  M,  R.  Davis,  for  which 
the  notes  were  given  to  evidence  the  pur- 
chase price,  is  not  mentioned  in  the  will.  It 
cannot  be  said  from  the  will  and  the  facts 
in  the  record  that  the  testator  Intended  that 
appellant  should  receive  this  land,  or,  in  its 
stead,  the  purchase  price.  Neither  the  land 
nor  the  notes  evidencing  the  purchase  price 
were  disposed  of  at  all  in  the  will.  There- 
fore, under  the  residuary  provision,  the  pro- 
ceeds of  these  notes  evidencing  the  purchase 
price  became  the  property  of  appellant  and 
appellee,  each  owning  a  half  interest,  and  the 
chancellor  was  correct  in  so  holding. 

[3]  Concerning  the  levee  bonds:    We  quote 
from  item  3  of  the  will  of  Judge  Chrisman,  in 
which  he  gave  to  his  daughter,  Mrs.  Ada 
Magee,  certain  personal  property,  as  follows: 
"In  addition  I  give  and  bequeath  to  my  friend 
Z.  D.  Davis,  of  the  Capital  National  Bank  of 
Jackson,  Miss.,  and  Us  successors  in  office  for 
the  term  of  ten  yearsi  in  trust  for  my  daugh- 
ter, Ada  Magee,  the  following  bonds: 
Five  (5)  thousand  doIlarB  in  Yazoo 
Miss,  delta  4%,  they  are  each  of 
the    denomination    of    $1,000.00, 
and    are    numbered    respectively, 

480,  481,  482,  48S.  and  484 $5,000.00 

Also  the  following  Miss,  levees  5%, 
numbers     746,     747,     each     $1,- 

000.00    :/.       2,000.00 

Also  the  following  Miss,  levee  dis- 
trict    refunding     bonds,     4%%, 

numbers  1  and  2 2,000.00 

Also  same  same  same.  No.  42 1,000.00 

Total  in  bonds,  ten  thousand  dol- 
lars      $10,000.00" 

In  the  beginning  of  bis  will  Judge  Chris- 
man stated  that: 

"The  levee  bonds  bequeathed  are  at  this  date 
in  the  custody  of  Z.  O.  Davis,  of  the  Capital 
National  BanK,  Jackson,  Miss. ' 

The  chancellor  decided  in  reference  to 
these  bonds,  quoting  from  his  decree,  as  fol- 
lows: 

"Regarding  the  bonds  of  the  commissioners 
of  the  Mississippi  levee  board  and  of  the  com- 
missioners of  the  Yazoo  Mississippi  levee  board, 
referred  to  bequeathed  and  held  by  Ada  C. 
Mazee,  ander  'item  3'  of  said  will,  the  same 
and  each  of  the  ten  and  their  interest  are  found 
to  belong  to  Ada  C.  Magee.  She  was  entitled 
to  have  all  interest  received  therefrom,  and  is 
entitled  to  all  the  interest  payments,  issues, 
and  proceeds  thereof  hereafter  arising,  arrord- 
ing  to  the  terms  of  said  will  and  conditions 
thereupon  imposed." 

The  diancellor  was  correct  in  this  deci- 
sion. The  bonds  were  sufHciently  described. 
As  stated  in  the  will,  they  were  all  in  the 
possession  of  Z.  D.  Davis,  who  was  to  hold 
them  in  trust  for  the  benefit  of  Mrs.  Magee 
for  the  period  ot  ten  years,  at  the  end  of 
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whldi  period  they  were  to  be  delivered  to 
her,  or,  In  the  event  of  her  death,  to  be  divid- 
ed as  set  forth  in  the  will.  She  is  entitled  to 
the  fall  interest  in  the  bonds  given  her  by 
the  will. 

Concerning  the  southwest  quarter  of  the 
northwest  quarter  of  section  31,  township  22, 
range  5:  The  agreed  statement  of  facts  con- 
tains the  following  information  regarding 
this  land: 

"It  is  admitted  that  at  the  time  of  the  death 
of  J.  B.  Chrisman  he  owned  the  southwest 
quarter  of  the  northwest  quarter  of  section  31, 
township  22,  range  6,  in  Bolivar  county.  Miss., 
which  was  the  only  land  owned  by  him,  at  that 
or  any  other  time,  in  that  section.  It  is  ad- 
mitted that  this  land  was  not  speciBcally  de- 
scribed in  the  will,  but  the  will  does  mention 
the  southwest  quarter  of  the  northeast  quarter 
of  section  31,  township  22,  range  5.  After 
the  death  of  said  J.  B.  Chrisman,  Joe  J.  Chris- 
man  went  into  possession  of  the  southwest 
quarter  of  the  northwest  quarter  of  section  31, 
township  22,  range  5,  and  remained  in  the 
undisputed  possession  of  the  same  until  the 
filing  of  the  amended  petition  herein." 

We  quote  from  the  chancellor's  decree  to 
show  his  holding  as  to  this  quarter  section: 

"The  coqrt  finds  that  the  southwest  quarter 
of  the  northwest  quarter  (S.  W.  %  of  N.  W. 
%)  in  section  31,  township  22,  range  6  west, 
in  Bolivar  county,  Miss.,  was  not  devised  by 
said  will  to  Joe  J.  Chrisman,  and  be  was  not 
entitled  to  receive  or  enjoy  any  rents,  issues, 
or  profits  therefrom  for  the  years  1010.  1911, 
or  1912,  or  hereafter,  except  as  to  his  part 
thereof — to  wit,  one-third.  The  court  doth  or- 
der and  decree  the  heirs  at  law  of  J.  B.  Chris- 
man to  be  entitled  to  an  undivided  one-third 
each  in  said  lands,  and  Joe  J.  Chrisman  shall 
account  to  them  and  pay  to  them  their  one- 
third  portion  of  all  rents,  issues,  and  profits 
received  therefrom  by  him,  and,  unless  the  par- 
ties can  agree  upon  a  commissioner  to  ascer- 
tain the  same,  an  order  will  be  entered  within 
ten  days  herefrom  appointing  such  commis- 
sioner to  ascertain  the  reasonable  rental  value 
of  said  property,  what  rents  have  been  received, 
and  what  the  extent  of  the  occupancy  and  use 
by  J,  3,  Chrisman,  and  upon  the  coming  in  of 
the  report  of  said  commissioner,  further  order 
will  be  made." 

[4]  Appellant  contends  that  the  mention  in 
the  will  of  the  southwest  quarter  of  •  the 
northeast  qnarter  of  section  31,  township  22, 
range  6,  was  a  mistake  in  description,  and 
that  the  testator  intended  to  devise  the  south- 
west qnarter  of  the  northwest  quarter  of  sec- 
tion 31,  township  22,  range  6,  in  Bolivar 
county.  He  further  contends  that  oral  evi- 
dence should  be  admitted  to  explain  or  identi- 
fy the  property,  which,  he  says.  Is  defectively 
described  in  the  will.  It  will  be  seen  that  the 
description  of  the  quarter  section  of  land  in 
the  will  is  clear  and  definite.  Where  such  de- 
scription is  accurate  as  that  contained  In  the 
will  now  before  us,  oral  testimony  wiU  not 
be  admitted  to  show  that  the  testator  did  not 
Intend  to  devise  the  land  described,  but  an- 
other parcel  of  land.  Appellant  cites  Patch 
V.  White,  116  U.  S.  210,  6  Sup.  Ct  617,  710, 
29  L.  Ed.  860,  and  relies  npon  the  holding  of 
the  court  in  that  case  and  the  holdings  of 
courts  in  cases  which  seem  to  follow  that 
case,  to  sustain  his  view  that  oral  testimony 
should  be  admitted  to  correct  descriptions  in 


cases  like  that  at  bar.  It  cannot  be  stated, 
however,  that  the  quarter  section  of  land  was 
defectively  described.  The  description  in  the 
will  of  the  land  was  sufficient  for  identifica- 
tion thereof.  We  think  that  this  question  is 
fully  settled  in  this  state  by  the  decision  In 
Ebrman  v.  Hoskins,  67  Mlsa  192,  6  South. 
776,  19  Am.  St  Rep.  297,  wherein  It  was  de- 
cided that: 

"Where  the  owner  of  several  lots  devises  one 
of  them  by  an  accurate  description,  parol  evi- 
dence is  incompetent  to  show  that  he  Intended 
to  devise  a  different  lot,  and  that  by  mistake 
the  wrong  lot  was  described." 

We  quote  In  full  the  opinion  of  the  court 
In  that  case  delivered  by  Judge  Campbell : 

"The  effect  of  the  testimony  admitted  by  the 
court  over  the  objection  of  the  appellants  was 
to  substitute  for  the  will  made  by  the  testator 
that  which  the  witnesses  endeavored  to  show 
he  really  intended  to  make,  and  as  to  which  he 
failed  by  mistake  of  the  drawer  of  the  wilL  It 
is  not  allowable  to  do  this,  as  to  which  all 
the  books  agree.  The  case  which  goes  farthest 
towards  abrogating  the  settled  rule  on  this  sub- 
ject U  Patch  V.  White.  117  U.  S.  210,i  and 
even  that  does  not  sustain  the  admissibility 
of  the  evidence  in  this  case.  The  dissenting 
opinion  of  four  of  the  justices  in  that  ease  is 
a  sufficient  answer  to  it,  if  the  facts  of  this 
case  were  the  same  as  in  that,  but  they  are  not. 
Here  the  testator  devised  to  the  appellee  a 
parcel  of  land  by  an  accurate  description,  ex- 
cept as  to  the  initial  point,  and  parol  testimony 
was  received  to  show  that  he  really  intended 
to  give  her,  not  what  is  described  in  the  will, 
but  another  parcel  of  land.  This  was  not  to 
apply  the  will  made,  but  to  make  one  different 
from  that  made." 

The  chancellor  was  correct  In  holding  that 
the  southwest  quarter  of  the  northwest  quar- 
ter, section  31,  township  22,  range  5  west,  in 
Bolivar  county,  was  not  devised  to  appellant, 
Joe  J.  Chrisman.  He  erred,  however.  In  hold- 
ing that  the  land  descended  to  the  heirs  at 
law  of  Judge  Chrisman.  We  learn  from  the 
brief  of  counsel  for  appellee  and  cross-appel- 
lant that  this  finding  of  the  chancellor  was 
based  on  the  case  of  Gordon  v.  Perry,  98 
Miss.  893,  54  South.  445.  In  that  case  there 
was  a  specific  devise  of  the  property  in  the 
will  which  was  avoided  by  the  renunciation 
by  the  widow  of  the  testator.  Tbe  court  held 
that,  where  there  was  such  a  spedflc  devlae, 
and  it  did  not  take  effect  "either  from  tbe  In- 
competency of  the  devisee  to  take,  from  a 
partial  revocation  of  the  will,  a  lapse  by  tbe 
death  of  the  devisee  in  the  lifetime  of  the  tes- 
tator, or  from  the  contingency  not  happening 
upon  which,  as  a  condition  precedent,  the  de- 
vise was  made,  or  was  to  take  effect,  it  de- 
scends to  tbe  heir,  as  property  undisposed  of 
by  the  will,  and  does  not  goto  the  residuary 
devisee  under  the  general  residuary  clause." 
It  will  be  noted  that  in  that  case  Is  the  fur- 
ther holding  that : 

"If  the  real  estate  be  not  attempted  to  be 
disposed  of  specifically  by  the  will,  it  will  pass 
to  the  general  residuary  devisee,  unless  restrict- 
ed by  other  clauses  of  the  will ;  for,  not  bein^ 
disposed  of,  nor  attempted  to  be  disposed  of, 
it  must  be  taken  to  have  been  intended  to  b^ 
embraced  in  the  positive  disposition  of  the 
residuary    clause.     1    Jarmau   on    Wills    (lat 
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Am.  Ed.),  688-590.  In'snch  a  case  it  would 
be  ioixfz  violence  to  the  express  disposition  of 
the  will  to  say  that,  as  to  sach  real  estate, 
the  testator  intended  to  die  Intestate." 

[S]  The  land  now  under  consideration  was 
not  disposed  of  nor  attempted  to  be  disposed 
of.  There  was  nothing  in  any  of  the  clauses 
of  the  will  to  prevent  It  from  being  embraced 
in  the  ^sposltlon  of  the  residuary  clause. 
The  chancellor,  therefore,  should  have  given 
it  to  the  residuary  devisees,  the  appellant 
and  appellee,  one-half  to  each. 

[I]  Concerning  the  southeast  quarter  of  the 
northwest  quarter,  section  24,  township  22, 
range  6 :  The  agreed  statement  of  facts  gives 
the  following  Information  touching  this  land: 

"It  is  admitted  that  at  the  time  of  the  death 
of  J.  B.  Chrisman,  and  at  the  time  of  the 
ntaking  of  his  will,  he  owned  the  southeast 
gnarter  of  the  northwest  quarter  of  section 
24,  township  22,  range  6,  which  was  the  only 
land  owned  by  him  in  that  section,  and  which 
was  the  only  land  owned  by  bim  in  any  sec- 
tion 24  in  Bolivar  county,  Miss.  It  is  fur- 
ther admitted  that  several  years  prior  to  the 
death  of  J.  B.  Chrisman,  and  prior  to  the  mak- 
ing of  his  will,  he  contracted  in  writing  with 
Madison  M.  Brown  to  sell  to  the  snid  Madisnn 
M.  Brown,  the  southeast  quarter  of  the  north- 
west quarter  of  section  24,  township  22,  range 
6,  and  that  since  the  death  of  the  said  J.  B. 
Chrisman  Joe  J.  Chrisman  executed  a  deed 
to  the  said  Madison  H.  Brown  for  the  con- 
sideration   of    $ being    $1,000    that    the 

said  Madison  M.  Brown  was  to  pay  to  the 
said  J.  B.   Chrisman  for  the  said   land,  with 

interest  and  $ taxes  paid  by   J. 

.  Chrisman.  It  is  further  agreed  that  there 
is  no  section  24,  township  6,  range  5  in  Bolivar 
county.  Miss.,  and  it  is  further  agreed  that  J. 
B.  Chrisman  never  owned  any  lands  In  any 
section  24,  township  6,  range  5." 

We  quote  from  Item  2  of  the  will,  In  which 
Judge  Chrisman  made  specific  bequests  and 
devises  to  his  son,  appellant,  as  follows : 

'/The  S.  E.  34  of  the  S.  W.  \i  sec.  24,  town- 
ship 6,  range  5,  west.  I  have  contracted  to  sell 
this  last  forty  acres  and  if  the  sale  is  made 
complete,  my  son  is  to  receive  the  notes  given 
for  the  purchase  money  or  the  money  paid  for 
it,  and  so  as  to  any  of  the  above  lands  if  sold 
before  my  death.  They  are  his  patrimony  or 
a  part  niereof,  which  I  nevertheless  reserve 
the  right  to  sell  and  convey  if  a  favorable  op- 
portunity presents  Itself,  but  the  proceeds 
thereof,  whatever  it  may  be  In  notes  or  money 
will  be  delivered  by  my  Executors  to  my  son 
in  case  I  sell." 

The  following  from  the  decree  of  the  chan- 
cellor shows  the  disposition  of  this  land  : 

"The  court  finds  the  southeast  quarter  of  the 
northwest  quarter  (S.  E.  %  of  N.  W.  %)  in 
section  24,  township  22,  range  6  west,  in  Boli- 
var county.  Miss.,  to  be  devised  to  Joe  J. 
Chrisman  by  said  will,  and  by  this  he  is  de- 
clared to  be  the  rightful  owner  of  same.  To 
which  ruling  of  the  court  the  petitioner  then 
and  there  excepted,  and  prayed  an  appeal 
therefrom,  the  same  being  granted,  and  peti- 
tioner allowed. 30  days  hereafter  within  which 
to  file  a  bond  in  such  amount  and  terms  as  the 
clerii  of  this  court  shall  ratify  and  approve,  and 
the  filing  of  said  bond  shall  act  as  a  super- 
sedeas to  appeal  this  part  of  said  cause  to  the 
Supreme  Court  of  the  state  of  Mississippi." 

The  defect  in  this  description  Is  the  errone- 
ous statement  of  the  township.  Judge  Chris- 
man in  his  will  declares  that  all  of  the  lands 


devised  by  him  are  situated  in  Bolivar  coun- 
ty. There  is  no  section  24  in  township  6  in 
that  county.  This  is  not  an  accurate  descrip- 
tion at  a  tract  of  land.  It  Is  an  Impossible 
description.  No  tract  of  land  could  be  locat- 
ed by  the  description.  The  property  intend- 
ed to  be  devised  cannot  be  identified  by  the 
description  by  numbers  on  the  government 
survey.  There  are,  however,  further  words 
in  the  wUl  to  identify  the  tract  The  testator 
states  that  he  has  contracted  to  sell  the  very 
40  acres  which  he  attempted  to  describe  by 
numbers  on  the  surrey.  Therefore  there  is  a 
devise  of  a  certain  40  acres  In  a  certain  sec- 
tion and  range  in  Bolivar  county,  which  the 
testator  has  contracted  to  sell.  We  think  this 
is  snfficlent  to  admit  parol  evidence  to  fur- 
ther identify  the  property,  as  has  been  done 
in  tills  case  through  the  agreed  statement  of 
facts;  so  that  we  conclude  that  the  chan- 
cellor was  correct  In  decreeing  this  land  to 
appellant. 
Reversed  and  remanded. 

(lOS  Miss.  671) 

BROOKS  V.  STATE.    (No.  17865.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1915.) 

Cbiminai.  Law   «=s>595,  1166— Continuamck 

—Absent  Witness. 

A  subpoena  for  defendant's  wife  as  a  wit- 
ness was  issued,  which  was  returned  by  the 
sheriff  as  served  on  the  witness  personally  by 
him ;  the  return  being  false.  A  second  subpoena 
was  issued  to  Jeff  Davis  county  and  returned 
"not  found,"  with  a  letter  from  the  sheriff  say- 
ing the  witness  could  be  found  in  Lawrence 
county.  When  the  case  was  called  for  trial,  de- 
fendant filed  a  written  application  for  a  contin- 
uance alleging  that  process  to  Lawrence  county, 
which  he  had  asked  for,  had  not  been  issued. 
Held  that,  the  wife  being  a  material  witness, 
the  continuance  should  have  been  granted,  and 
for  want  of  it  the  conviction  should  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1311,  1323-1327,  3100-3102, 
3107-3113 ;  Dec.  Dig.  «=595,  1166.] 

Appeal  from  Circuit  Court,  Leake  Coun- 
ty;   C.  L.  Dobbs,  Judge. 

Rubert  Brooks  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

Crawley  &  Glass,  of  Kosciusko,  for  appel- 
lant. Frank  Johnston,  Asst  Atty.  Qen.,  for 
the  State. 

COOK,  J.  Appellant  was  convicted  of 
murder,  and  sentenced  to  confinement  in  the 
penitentiary  for  the  term  of  his  natural  life. 
It  appears  from  the  record  that  the  homicide 
was  the  culmination  of  the  estrangement  of 
appellant  and  his  wife.  The  wife  had  left 
the  home  of  appellant  and  bad  gone  to  the 
home  of  deceased,  who  was  the  husband  of 
her  mother.  When  the  case  was  called  for 
trial,  defendant  filed  a  written  application 
for  a  continuance  on  account  of  the  absence 
of  his  wife.  It  appears  that  a  subpoena  had 
been  issued  by  the  clerk  for  the  wife,  and 
was  returned  by  the  sheriff  as  executed  per- 
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sonally  on  tbe  witness.  Investigation  devel- 
oped that  this  subpoena  bad  been  retnmed  by 
a  deputy  sheriff,  who  was  the  son  of  deceased. 
It  was  also  developed  that  the  return  was 
false,  and  that  Mrs.  Brooks  had  never  been 
served  with  process.  A  second  subpcena  was 
Issued  to  Jeff  Davis  county,  which  subpoena 
was  returned  "not  found,"  and  was  accom- 
panied by  a  letter  from  the  sheriff  of  Jeff 
Davis  county,  grlvlng  the  Information  that 
the  witness  could  be  found  In  Lawrence  coun- 
ty. Defendant  then  asked  for  process  for 
this  witness  directed  to  the  sheriff  of  Law- 
rence- county.  The  application  for  continu- 
ance avers  that  this  process  bad  not  been  is- 
sned.  The  witness  was  never  subpoenaed,  and 
defendant  was  deprived  of  her  evidence.  It 
seems  to  have  been  the  Idea  of  the  court  that 
tbe  witness  could  be  obtained  before  she  was 
needed,  and,  acting  upon  this  theory,  the 
defendant's  motion  for  a  continuance  was 
overruled,  and  be  was  put  upon  trial  wltb 
tbe  result  stated. 

Tbe  application  for  a  continuance  says 
that  this  witness  would  have  testified  that 
she  was  persuaded  by  deceased  to  leave  ber 
husband,  the  defendant;  that  he  had  at- 
tempted to  seduce  her,  and  had  threatened 
to  kill  the  defendant;  that  he  (defendant) 
had  visited  her  at  the  home  of  deceased  the 
night  before  tbe  homldde,  and  that  then  and 
there  deceased  had  threatened  to  kill  defend- 
ant if  she  left  his  home ;  that,  after  defend- 
ant left' the  home  of  deceased,  deceased  told 
ber  that  be  had  It  in  for  defendant  and  would 
kill  him  If  he  ever  crossed  his  path  again. 
Tbe  motion  also  said  that  defendant's  wife,  if 
present,  would  swear  that  deceased  went 
armed  in  anticipation  of  a  deadly  encounter 
with  defendant. 

It  seems  to  us  that  tbe  wife  would  bave 
been  a  material  and  valuable  witness  for  de- 
fendant. If  tbe  motion  for  a  continuance  Is 
to  be  believed,  and  it  was  not  traversed. 
There  was  one  eyewitness  to  a  part  of  the  en- 
counter which  resulted  In  the  homicide,  but 
he  did  not  see  what  transpired,  or  hear  what 
was  said  Immediately  preceding  tbe  fatal 
shot.  The  defendant  took  up  tbe  thread 
where  the  state  witness  dropped  It,  and  bis 
version  as  to  what  was  said  and  done  is  not 
contradicted  by  tbe  state's  witness.  The  de- 
fendant admitted  all  the  state's  witness  said 
— his  story  was  exactly  the  same  as  the  story 
recited  by  tbe  state's  witness — but  supple- 
mented what  was  heard  and  seen  by  tbe 
state's  witness  with  what  afterwards  oc- 
curred. If  bis  version  la  true,  he  was  Justl- 
fled  in  slaying  deceased.  If  his  story  is  re- 
jected, and  that  iiart  of  the  state's  witness 
Is  adopted  as  being  all  that  was  said  and 
done  at  the  time  of  the  homicide,  tbe  defend- 
ant was  properly  convicted. 

It  is  argued  that  tbe  position  of  the  de- 
ceased's body  and  the  surrounding  physical 
circumstances — tbe  dumb  witnesses — demon- 
strate tbe  falsity  of  defendant's  testimony. 


We  do  not  concur  In  this  theory.  The  theory- 
Is  strongly  supported  by  tbe  evidence,  but  It 
falls  short  of  demonstration. 

Defendant's  version  of  the  res  gestie  is  not 
necessarily  In  conflict  with  the  physical  facts,, 
and,  if  we  accept  as  a  part  of  the  pertinent 
facts  what  defendant  said  In  his  motion  for 
a  tontluuance  his  wife  would  have  testified, 
a  new  light  would  have  been  thrown  upon  the 
scene,  and  would,  if  believed  by  tbe  Jury, 
bave  given  an  entirely  different  color  to  tbe 
probable  attitude  of  mind  and  acts  of  tbe 
principals  in  the  tragedy. 

We  believe  defendant  was  deprived  of  ma- 
terial and  substantial  evidence,  and  for  tbl» 
reason  the  case  is  reversed  and  remanded. 

Reversed  and  remanded. 


ao8  uu«.  570 
ILLINOIS  CENT.  B.  CO.  et  aL  v.  HARRIS. 
(No.  16787.) 

(Supreme  Court  of  Mississippi.    Dec.  14,  1914. 

Suggestion    of    Error   Overruled 

Jan.  25, 1916.) 

1.  Mabteb  and  Skrvant  «s»100— Compaka- 
TiVE  Negligence— Assumption  of  Risk— 
Eftect  or  Contract. 

A  contract  which  railway  employes  were 
required  to  sign  before  they  could  secure  em- 
ployment, by  which  they  agreed  to  assume  all 
risks  of  tbe  service  and  obey  all  rules  to  which 
their  attention  was  called  in  an  attaclied  notice 
warning  them  of  the  dangerous  character  of 
numerous  devices  frequently  resorted  to  by  em- 
ployes, as  well  as  all  otiier  rules  in  force,  and 
to  save  the  company  harmless  from  all  liability 
because  of  any  such  risks,  whether  arising 
wholly  or  partly  from  acts  or  omissions  of  co- 
employis,  or  of  those  not  so  employed,  or  in 
consequence  of  any  failure  or  ne^ect  on  their 
part  to  obey  tbe  directions  contained  in  such 
notice,  or  any  of  the  rules  of  the  company,  was 
invalid,  and  did  not  relieve  the  company  of  lia- 
bility under  the  comparative  negligence  section 
of  the  Code  for'  injuries  resulting  from  the  neg- 
ligence of  an  engineer  and  the  negligence  of  an 
injured  brakpman  in  adjusting  couplings  with 
his  foot,  wliich  acts  of  negligence  concurred  to 
cause  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ${  166-170 ;  Dec.  Dig.  «=» 
100.] 

2.  Tbial  «=5>191— Assumption  of  Pacts. 

In  a  railway  brakeman's  action  for  injuries 
to  bis  foot,  which  was  mashed  wkile  he  was 
making  a  coupling,  an  instruction  that  the  only 
question  was  whether  defendant  could  have 
prevented  the  injury  by  ordinary  care,  that  if 
it  could  not  it  was  not  liable,  that  if  it  could 
then  defendant's  negligence  was,  in  law,  the 
sole  cause  of  the  injury,  whether  plaintiff  used 
his  foot  or  his  hand  in  making  the  coupling,  but 
that,  if  plaintiff  was  also  negligent,  such  dam- 
ages as  the  jury  would  have  awarded  had  plain- 
tiff been  free  from  negligence  should  be  dimin- 
ished in  proportion  to  the  negligence  attributable 
to  plaintiff,  criticized  as  assuming  knowledge 
by  defendant  or  its  engineer  that  plaintiff  was 
going  to  use  his  foot  in  attempting  to  make  the- 
coupling,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  420-431,  435;   Dec.  Dig.  «=»101.] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty;  W.  A.  Henry,  Judge. 


sFor  otlisr  cum  see  same  topU  and  KET-NtJMBER  in  all  Key-Numberad  Digests  and  Indexes 
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Action  by  O.  L.  Harris  against  the  niinols 
Central  Railroad  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Atfirmed. 

This  Is  an  appeal  from  a  Judgment  for  per- 
sonal Injuries.  The  opinion  states  the  tacts. 
The  Instruction  referred  to  in  the  opinion  Is 
as  follows: 

(5)  "In  this  cause  you  are  instructed  that, 
under  the  law,  the  only  question  for  you  to 
consider  is  whether  the  defendants  could  have 
prevented  the  injury  to  Harris  by  the  use  of 
ordinary  care.  Jf  defendants  could  not  have 
prevented  the  injury  to  Harris  by  ordinary  care, 
defendants  are  not  liable.  But  if  defendants 
could  have  prevented  the  injury  to  plaintifiF 
by  the  use  of  ordinary  care,  then  the  defend- 
ants' negligence  is,  in  law,  the  sole  cause  of  the 
injury,  regardless  of  whether  Harris  used  his 
foot  or  his  hand  in  kicking  back  the  drawhead 
knuckle.  But  if  you  further  find  from  all  the 
evidence  that  Harris,  the  plaintiff,  was  also 
negligent,  then  such  damages  as  you  would  have 
awaited  plaintiff  had  he  been  free  from  negli- 
gence should  be  diminished  by  the  jury  in  pro- 
portion to  the  amount  of  negligence  attributable 
to  Harris,  if  any." 

R.  V.  Fletcher,  of  Chicago,  HI.,  and  Mayes 
&  Mayes,  of  Jackson,  for  appellants.  T.  S. 
Ward  and  H.  B.  Oreaves,  both  of  Canton,  for 
appellee^ 

COOK,  J.  This  was  a  suit  for  damages 
brought  against  the  defendant  by  the  appel- 
lee in  the  circuit  court  of  Madison  county, 
based  on  an  injury  received  by  him  while  en- 
gaged in  his  employment  as  a  brakeman,  In 
the  yards  of  the  railroad  company  at  Canton. 
His  foot  was  mashed  while  he  was  making  a 
coupUng.  The  Issues  were  made  upk  and  the 
case  was  tried  in  the  usual  manner,  with 
the  result  that  the  jury  brought  in  a  verdict 
for  the  plaintiff  in  the  sum  of  |6,000,  on 
which  a  judgment  was  rendered  according- 
ly, and  from  such  judgment  this  appeal  is 
taken. 

Three  reasons  are  given  why  this  case 
should  be  reversed,  viz.;  (1)  The  injury  to 
appellee  was  caused  by  a  mere  accident ;  (2) 
the  alleged  negligence  of  the  railroad  com- 
pany was  not  the  causa  causans  of  the  in- 
jury; (3)  appellee,  when  he  entered  the  serv- 
ice of  the  company,  signed  an  agreement  that 
he  would  not  undertake  to  make  couplings 
by  the  use  of  his  foot,  and,  if  he  received  an 
Injury  by  reason  of  his  failure  to  comply  with 
this  agreement,  he  would  save  the  company 
harmless  from  all  liability  for  such  Injury. 

In  summing  up  his  contention,  appellant 
puts  the  case  this  way: 

"We  claim : 

"First.  That  for  any  one  of  the  three  fore- 
going reasons  the  court  should  have  given  the 
peremptory  instruction  requested  by  the  de- 
fendant below. 

"Second.  That  for  the  third  reason  given 
above  the  court  erred  in  granting  the  second 
instruction  to  the  plaintiff,  to  the  effect  that 
it  is  against  the  public  policy  of  this  state  for 
the  railroad  company  to  contract  with  its  em- 
ployto  so  as  to  exempt  itself  from  liability  be- 
cause of  Its  own  nflgligence,  or  that  of  its  serv- 
ants. This  was  not  such  a  contract,  and  the 
principle  invoked  in  that  instruction  had  noth- 


ing to  do  with  the  contract  that  was  made  and 
offered  in  evidence. 

"Third.  That  the  third  instruction  given  in 
behalf  of  the  plaintiff  was  erroneous:  First, 
because  of  the  violation  of  the  plaintiffs  con- 
tract, as  shown  above;  and,  secondly,  and  inde- 
pendently, because  it  violates  the  rule  that, 
where  an  instruction  undertakes  to  detail  the 
facts  of  a  case,  it  must  detail  all  the  material 
facts,  and  violates  that  rule  in  this,  that  it  en- 
tirely ignores  the  proposition  that  plaintiff's 
foot  got  caught  as  the  result  of  a  mere  accident, 
the  jury  not  being  permitted  to  pass  on  that 
question  at  all. 

"Fourth.  The  fifth  instruction  given  to  the 
plaintiff  was  erroneous,  because  the  jury  are 
expressly  instructed  that:  'The  only  question 
for  yon  to  consider  is  whether  defendants  could 
have  prevented  the  injury  to  Harris  by  the  use 
of  ordinary  care.*  That  was  not  the  only  ques- 
tion. It  dearly  excluded  from  the  jury  the 
consideration  whether  the  injury  was  caused 
by  a  mere  accident,  and  alpo  it  excluded  from 
the  jury  all  consideration  of  the  violation  by 
Harris  of  his  contract,  and  also  it  assumes 
knowledge  by  the  defendant,  or  by  the  engineer, 
of  the  fact  that  Harris  was  going  to  use  his 
foot  in  attempting  to  make  the  coupling,  which 
would  call  upon  him  to  exercise  any  sort  of 
care  to  protect  him." 

In  regard  to  the  first  reason  given  for  re- 
versal, we  believe  the  entire  record  shows 
that  the  Injury  did  not  result  from  a  mere 
accident.  If  the  testimony  for  plaintiff  la  to 
be  believed,  the  injury  resulted  from  the  fall- 
ure  of  the  engineer  to  obey  the  signal  to  stop 
his  engine.  If  the  testimony  of  the  engineer 
is  to  be  believed,  the  Injury  was  caased  solely 
by  the  negligence  of  plaintiff.  In  either  event 
It  cannot  be  said  that  the  injury  was  caused 
by  a  mere  accident  It  seems  to  us  that  the 
evidence  tends  to  show  that,  properly  speak- 
ing, the  alleged  negligence  of  the  railroad 
company  was  the  primary  cause  of  the  In- 
jury. But,  if  this  be  not  true,  it  is  certalh 
that  the  alleged  negligence  of  the  engineer 
and  the  alleged  negUgence  of  the  plaintiff 
concurred  to  produce  the  injury.  In  other 
words,  according  to  plaintiff's  version,  the 
engineer  did  not  obey  bis  signal  to  stop  his 
engine,  and  but  for  this  fact  he  would  not 
have  been  Injured,  in  spite  of  the  alleged 
negUgence  of  himself  in  attempting  to  adjust 
the  alignment  of  the  coupler  on  the  locomo- 
tive to  the  coupler  on  the  caboose,  with  his 
foot 

We  think,  therefore,  that  there  is  no  merit 
in  the  second  reason  for  reversal. 

[1]  The  third  reason  given  for  reversal  is 
unique,  in  that  the  books  of  this  state  do  not 
contain  a  precedent  for  the  plea.  It  appears 
that  the  vice  president  and  general  manager 
of  the  railroad  company  addressed  an  open 
circular  letter  to  the  employes  of  the  com- 
pany, calling  their  attention  to  the  manifold 
dangers  Incident  to  the  operation  of  the 
trains  of  a  great  railroad  system,  and  also 
warning  the  employes  of  the  dangerous  char- 
acter of  the  numerous  devices  frequently  re- 
sorted to  by  the  operatives  in  the  discharge 
of  their  duties.  Following  this  letter,  and  as 
a  part  of  the  same  paper,  is  attached  a  print- 
ed contract  which  all  employes  are  required 
to  sign  before  they  can  secure  employment 


Digitized  by 


Google 


56 


87  SOTTTHBRN  REPORTBB 


QOm. 


The  plalntlfF  In  this  case  signed  this  con- 
tract, and  thereby  agreed: 

"la  consideration  of  my  employment  by  said 
company,  I  hereby  agree  to  assume  all  risks  of 
the  service  of  the  company,  and  to  obey  all 
rules  to  which  my  attention  is  called  in  the 
foregoing  notice,  as  well  as  all  other  rules  now 
in  force,  or  that  may -be  made  by  said  company 
for  the  government  of  its  employes,  and  that  I 
will  save  said  company  harmless  from  all  lia- 
bility for  injury  that  may  come  to  me  because 
of  any  such  risks,  whether  the  same  arise  in 
whole  or  in  part,  from  acts  or  omissions  of 
my  coemploy^s  in  the  same  branch  of  the  serv- 
ice, or  employes  in  a  different  branch  of  the 
service,  or  from  those  not  so  employed,  or  in 
consequence  of  any  failure  or  ne|;lect  on  my 
part  to  obey  the  directions  contained  in  said 
notice,  or  any  of  the  rules  now  or  hereafter 
made  by  the  company  for  goTsmment  of  its  em- 
ployes as  aforesaid." 

It  Is  contended'  that  plaintiff,  when  he 
signed  the  contract,  bound  himself  to  assume 
all  risks  incident  to  the  service,  and  the  risk 
of  consequences  of  the  negligence  of  all  other 
employes,  and  particularly  did  be  assume  the 
risk  of  coupling  cars,  or  adjusting  couplers 
with  his  foot,  which  act.  It  is  claimed,  was 
the  causa  causans  of  his  injuries.  If  this 
contract  is  valid  and  binding  on  the  employes 
of  railroads,  it  will  have  the  effect  of  repeal- 
ing some  of  the  statutes  of  this  state.  It 
will  nullify  the  so-called  comparattve  negli- 
gence section  of  our  Code,  so  far  as  railroad 
employes  are  concerned.  The  contract  Invok- 
ed In  this  case.  If  valid,  releases  the  company 
from  every  conceivable  act  of  negligence  of 
any  employ^  of  the  company  no  matter  how 
gross.  We  believe  the  policy  of  the  state, 
reflected  In  Its  laws,  cannot  be  bargained 
away  in  this  manner.  There  has  been  a 
practical  abolishment  of  the  common-law 
fellow  servant  doctrine  In  this  state,  so  far 
as  it  may  affect  the  servants  of  a  railroad 
company  of  the  class  to  which  plaintiff  be- 
longed. This  was  done  for  broad  reasons 
of  public  policy,  and  we  do  not  believe  that 
the  policy  can  be  nullified  by  contracts  like 
the  one  here  dlcussed. 

We  adopt  the  reasoning  of  Judge  Smith  In 
Little  Rock  R.  R.  Co.  v.  Eubanks,  48  Ark. 
460,  468,  8  S.  W.  808,  810  (3  Am.  St  Rep. 
245),  when  he  said: 

"But  surely  the  state  has  an  Interest  in  the 
lives  and  limbs  of  all  its  citizens.  Laborers  for 
hire  constitute  a  numerous  and  meritorious  class 
in  every  community.  And  it  is  for  the  welfare 
of  society  that  their  employers  shall  not  be  per- 
mitted, under  the  guise  of  enforcing  contract 
rights,  to  abdicate  their  duties  to  them.  The 
consequence  would  l>e  that  every  railway  com- 
pany and  every  owner  of  a  factory,  mill,  or 
mine  would  make  it  a  condition  precedent  to 
the  employment  of  labor  that  the  laborer  fliould 
release  all  right  of  action  for  injuries  sustained 
in  the  course  of  the  service,  whether  by  the  em- 
ployer's negligence  or  otherwise.  The  natural 
tendency  of   this   would   be  to  relax   the   em- 

E layer's  carefulness  in  those  matters  of  which 
e  has  the  ordering  and  control,  such  as  the 
supplying  of  machinery  and  materials,  and  thus 
increase  the  perils  of  occupations  which  are 
hazardous,  even  when  well  managed.  And  the 
final  outcome  would  be  to  fill  the  country  with 


disabled  men  and  paupers,  whose  support  would 
become  a  charge  upon  the  counties  or  upon 
public  charity." 

[2]  We  find  no  merit  ta  the  criticism  of 
the  Instruction  given  the  jury  at  the  request 
of  plaintiff. 

Affirmed. 

(108  MlsB.  68E> 

JBFFCOOT  T.  STATE.    (No.  17267.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1915.) 

Witnesses    «=»414^-Corbobobatioh  —  Pbiob 

Tkstiiiont. 

It  is  error  to  permit  the  state  to  corroborate 
its  witnesses  by  proof  that  they  had  given  the 
same  testimony  in  other  trials. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1287,  1288;  Dec.  Dig.  <S=>414.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  J.  A.  Teat,  Judge. 

Chester  Jeffcoot  was  convicted  of  a  crime, 
and  he  appeals.    Reversed  and  remanded. 

Thompson  4  Witty,  of  Winona,  and  J.  T. 
Dunn,  of  Eupora,  for  appellant  Ross  A. 
Collins,  Att7.  Gen.,  for  the  State. 

COOK,  J.  There  are  several  assignments 
of  error  In  this  case,  none  of  which  will  be 
considered  save  one. 

This  court  has  uniformly  held  that  it  is 
error  to  permit  the  state  to  bolster  and  cor- 
roborate Its  witnesses  by  showing  that  they 
had  testified  the  same  way  In  other  trials. 
This  was  done  In  the  trial  of  appellant 

In  Alf  Brown  v.  State,  66  South.  975,  de- 
cided January  11th  of  this  year,  the  principle 
was  reaffirmed.  In  all  the  cases  the  admis- 
sion of  this  sort  of  proof  has  been  condemn- 
ed, and  It  is  to  be  hoped  that  In  the  future 
like  errors  will  not  be  made. 

Reversed  and  remanded. 


FELDER    ▼.    STATE. 


a08  UlsB.  680) 

(No.    17884.) 


(Supreme  Court  of  Mississippi.    Jan.  25,  1915.) 

1.  Cbuqnai,    Law    «=3ll59  —  Afpkai.  —  Rb- 
viEW— Questions  of  Fact. 

Though  the  Supreme  Court  will  set  aside 
a  verdict  of  guilty  if  it  appears  that  no  ra- 
tional man  could  have  found  in  the  evidence 
proof  of  guilt,  it  will  not  do  so  merely  because 
it  may  have  reached  a  different  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8074-8083 ;  Dec.  Dig.  «=» 
1159.] 

2.  Witnesses     «=»305  —  Pbivtmou— Waivxb 
BT  Accused. 

On  a  trial  for  homicide,  defendant's  vol- 
untary testimony  before  the  coroner's  jury,  at 
a  time  when  be  was  not  charged  with  the 
crime,  was  properly  admitted,  where  he  did 
not  claim  his  privilege  to  refuse  to  answer 
questions,  as  by  failing  to  do  so  he  waived  his 
privilege  if  he  had  any. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1053-1057;    De&  Dig.  <8=»305J 

Appeal  from  Circuit  Court,  Amite  County; 
R.  E.  Jackson,  Judge. 
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A.  G.  Bolder  was  convicted  of  murder,  and 
4ke  appeals.    Affirmed. 

Price  &  Price,  of  Magnolia,  and  B.  S. 
Stewart,  of  Liberty,  for  appellant  Geo.  H. 
Etbrldge,  Asst  Atty.  Gen.,  for  the  State. 

COOK,  J.  Appellant  was  convicted  npon 
an  indictment  charging  him  with  the  mor- 
-der  of  his  brother.  The  proof  of  Us  guilt 
■depended  upon  drcomstantial  evidence  alone. 

Three  reasons  are  assigned  for  a  reversal, 
vis.:  (1)  The  evidence  did  not  warrant  the 
verdict.  (2)  The  court  erred  in  permitting 
the  state  to  prove  the  statements  of  defend- 
ant, under  oath,  made  as  a  witness  before 
the  coroner's  Jury  Investigating  the  homi- 
cide. (3)  Refusal  of  the  court  to  give  in- 
structions requested  by  defendant 

[1]  In  regard  to  the  first  point,  we  will 
say  that  the  appellate  court  cannot  over- 
turn the  verdict  of  a  jury  merely  because 
the  court  may  have  reached  a  difTerent  con- 
clusion. If  it  appears  to  the  court  that  no 
rational  man  could  have  found  in  the  evi- 
dence proof  of  defendant's  guilt,  the  court 
would  set  aside  the  verdict.  We  cannot  say 
this  in  the  present  case.  The  Jury,  in  our 
opinion,  was  warranted  by  the  evidence  in 
finding  a  verdict  of  guilty  as  charged. 

[2]  Appellant  was  sworn  as  a  witness  and 
voluntarily  testified  before  the  coroner's  Jury. 
He  did  not  object  to  answering  the  ques- 
tions propounded  to  him.  He  was  not  then 
charged  with  the  crime,  and,  so  far  as  the 
record  shows,  there  ia  no  reason  to  assume 
that  the  officers  of  the  law  at  that  time  sus- 
pected that  defendant  was  guilty  of  the  mur- 
-dw  of  his  brother.  Be  that  as  it  may,  it  is 
-certain  that  he  was  not  charged  with  the 
crime  when  he  testtfled  at  the  inquest,  and 
It  Is  also  sure  that  he  did  not  claim  his  prlv- 
ll^e  to  refuse  to  answer  questions,  and  in 
falling  to  do  so  he  waived  his  privilege.  If  he 
had  any.  We  think  the  point  made  here  has 
'been  settled  by  this  court  against  the  conten- 
tions of  appellant  See  Steele  v.  State,  76  Miss. 
387,  24  South.  910,  and  cases  therein  cited. 

There  was  no  error  In  permitting  the  state 
to  prove  what  the  defendant  said  In  his  tes- 
timony before  the  coroner's  Jury. 

The  third  point  must  be  overruled,  be- 
cause the  Jury  was  proi)erly  and  clearly  in- 
structed upon  the  rule  which  should  govern 
the  Jury  In  the  consideration  of  drcumstan- 
:tlal  evidence.    Affirmed. 


(108  Hiss.  ESS) 

HUNT  v.  STATE.    (No.  17717.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1915.) 

CBimNAX.  Law  «s»ll59— Apfkai.— Bivxkw— 

Verdict. 

Where  the  circumstantial  evidence  fails  to 
show  that  a  crime  was  committed,  a  convic- 
tion for  murder  will  be  reversed  and  the  de- 
fendant discharged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g§  3074-3083;  Dec  Dig.  «=» 
1159.] 

Appeal  from  Circuit  Court  Bolivar  Coun- 
ty;  W.  A  Alcorn,  Jr.,  Judge. 

Will  Hunt  was  convicted  of  murder,  and  he 
appeals.  Reversed,  and  defendant  discharg- 
ed. 

Appellant  was  convicted  of  the  murder  of 
his  wife,  and  sentenced  to  the  penitentiary 
for  life.  There  were  no  witnesses  to  the  kill- 
ing except  the  defendant  himself.  Imme- 
diately after  the  gunshot  ai^>ellant  gave  the 
alarm  that  his  wife  had  shot  herself.  She 
was  found  with  the  wound  entering  her  head, 
the  shot  having  taken  an  upward  range.  The 
appellant  testified  that  his  wife  was  drunk 
or  drug-crazed,  and  had  quarreled  with  him 
and  gotten  a  shotgun  and  was  attempting  to 
shoot  him,  and  as  he  was  trying  to  take  the 
gun  away  from  her  It  fell  to  the  floor  and 
was  discharged,  and  that  the  killing  was  ac- 
(ddentaL  The  Jury  returned  a  verdict  convict- 
ing appellant  on  drcimistantial  evidence,  and 
he  appeals. 

M.  L.  Kaufman,  of  Boeedale,  D.  J.  Allen, 
Jr.,  of  Cleveland,  for  appellant  Geo.  H. 
E%hrldge,  Asst  Atty.  Gen.,  for  the  State. 

COOK,  J.  We  have  carefully  gone  over  all 
the  evidence  In  this  case,  and  we  can  find  no 
single  circumstance  that  points  to  the  defend- 
ant's guilt  with  that  degree  of  certainty 
which  the  law  demands.  Taking  all  of  the 
circumstances  together,  there  is  no  legal 
proof  of  guilt  The  most  that  can  be  said 
for  the  state's  case  Is  that  there  were  some 
suspicious  circumstances  proven  against 
the  defendant 

It  is  not  the  policy  of  the  law  to  punish 
individuals  for  crime  when  the  evidence  falls 
to  prove  that  a  crime  was  committed.  The 
evidence  here  falls  in  this  particular,  and  the 
Judgment  of  the  trial  court  ia  reversed  and 
the  defendant  discharged. 


.i(s>For  «t]i*r  i 
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ALLIANCE  INS.  CO.  OF  PHILADELPHIA 

V.  PRODUCERS'  COTTON  OIL  CO. 

et  al.     (No.  16812.) 

(Sapreme  Court  of  Mississippi     Jan.  18, 

1915.) 

1.  ICtSTTRANCB  «=»470— Mamne  Iwsubanoe — 
Abandonment  —  Eiteot  of  Acceptanok — 
Acts  Constitutung  Acceptance. 

An  insurer's  express  or  implied  acceptance 
of  the  abandonment  of  a  vessel  precludes  it  from 
insisting  that  she  was  not  damaged  or  destroy- 
ed by  reason  of  a  peril  insured  against,  or  that 
she  was  not  either  an  actual  or  constructive 
total' loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  fS  1192-1227;  Dec.  Dig.  «=»470.] 

2.  Insurance  «=>470— Marine  Inbtjrance— 
Duties  or  Owner  After  Loss— Pbovibion 
OF  Policy. 

Under  a  policy  providing  that  upon  loss 
insured  should  endeavor  to  safeguard  and  re- 
cover the  vessel  insured,  and  upon  recovery 
should  repair  her,  and,  upon  insured's  failure  to 
do  so,  insurer's  repair  of  the  vessel  should  not  be 
a  waiver  or  acceptance  of  an  abandonment,  the 
insurer  waa  not  authorized  to  raise  the  vessel 
and  tender  her  to  insured  in  her  wrecked  and 
damaged  condition  and  claim  the  benefit  of  such 
provision. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {|  1192-1227;   Dec.  Dig.  <8=>470.] 

3.  IiJJsuBANCK  «=»470— Marine  Insueamce— 
Acceptance  of  Abandonment. 

An  offered  abandonment  may  be  accepted, 
even  when  insured  has  no  right  to  abandon. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1192-1227;   Dec.  Dig.  «=»470.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty;  H.  C.  Mounger,  Judge. 

Action  by  the  Producers'  Cotton  Oil  Com- 
pany and  others  against  the  Alliance  Insur- 
ance Company  of  Philadelphia.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

McLanrin  &  Armlstead,  of  Vlcksburg,  for 
appellant  Hlrsh,  Dent  &  Landau  and  Henry 
&  Canizaro,  all  of  Vicksburg,  for  appellees. 

SMITH,  C.  J.  The  steamer  Henry  Sheldon, 
of  which  appellees  were  the  owners,  and  the 
value  of  which  was  $10,500,  was  Insured  In 
several  marine  insurance  companies  for  sums 
aggregating  $7,000,  one  of  the  policies  having 
been  issued  by  the  defendant  herein,  and 
was  for  the  sum  of  $1,000.  George  W.  Neare, 
Glbbs  &  Co.  were  the  general  agents  of  all  of 
these  companies,  and  represented  them  In  the 
matters  covered  by  this  litigation.  On  Sep- 
tember 30,  1910,  at  4  o'clock  a.  m.,  this  steam- 
er, while  lying  anchored  In  the  canal  at 
Vlcksburg,  sank  In  several  feet  of  water.  A 
few  hours  thereafter  appellees'  superintend- 
ent telegraphed  Neare,  Glbbs  &  Co.  as  fol- 
lows: 

"Steamer  Henry  Sheldon  sank  this  morning 
at  city  landing  about  seven  feet  water  in  board 
fifteen  feet  out  board  I  think  she  can  be  raised 
wire  instructions  immediately." 

The  answer  to  this  telegram  was  in  the  fol- 
lowing language: 

"Telegram  received.  We  wired  agents  Bam- 
well  &  Barbour  Tazoo  City  to  instruct  owners 


to  proceed  to  raise  Sheldon  as  though  boat  were 
not  insured.    Please  be  guided  accordingly." 

A  few  days  thereafter  George  H.  WUson, 
an  agent  of  appellant,  or  rather  a  joint  agent 
of  all  of  the  Insurance  companies  interested, 
appeared  on  the  scene,  and,  in  connection 
with  appellees,  attempted  to  raise  the  vessel. 
There  seems  to  have  been  no  special  agree- 
ment between  appellees  and  Wilson  in  this 
regard,  but  appellees  contributed  toward  the 
expense  incurred;  the  work  being  done  under 
the  direction  of  Wilson.  Before  the  vessel 
was  raised,  the  river  commenced  to  rise,  and 
it  became  impossible  to  proceed  with  the  un- 
dertaking; consequently  it  was  abandoned, 
and  Wilson  left  Vicksbarg.  In  consequence 
of  this  rise  in  the  river  the  vessel  became 
practically  submerged;  whereupon,  appellees, 
being  of  the  opinion  that  they  were  entitled 
so  to  do,  under  the  policy,  served  notice  on 
Neare,  Glbbs  &  Co.  that  they  bad  abandoned 
her,  and  would  claim  payment  under  the 
policy  as  for  a  total  loss.  To  this  notice 
Neare,  Glbbs  &  Co.  replied,  on  October  15, 
1910,  as  follows: 

"Tour  favor  of  the  10th  inst,  inclosing  alleg- 
ed notice  of  abandonment  for  the  several  com- 
panies having  policies  on  the  steamer  Henry 
Sheldon,  received.  As  at  present  advised,  we 
do  not  consider  that  the  several  companies  are 
liable  for  the  loss  under  their  respective  policies. 
If  the  loss  has  occurred  by  reason  of  any  of  the 
perils  insured  against,  we  shall  expect  you  to 
conform  to  the  conditions  of  the  several  pol- 
icies BO  that  we  may  be  placed  in  full  posses- 
sion of  all  the  facts  as  to  the  cause  of  such  al- 
leged loss  in  order  that  we  may  finally  deter- 
mine whether  the  respective  companies  are 
liable  or  not  The  clause  in  the  respective  pol- 
icies under  sections  five  and  eight  clearly  pro- 
vide as  to  the  obligation  of  the  assured  in  case 
of  loss  and  as  to  abandonment.  We  shall  ex- 
pect you  to  comply  with  the  several  provisions 
of  the  policies  and .  cannot  accept  an  alleged 
abandonment  of  the  vessel,  as  at  present  ad- 
vised, and  must  decline  so  to  do.  We  beg  to 
return  the  papers  herewith  which  you  sent  ns, 
and  also  the  papers  sent  us  by  you  through 
Messrs.  Barnwell  &  Barbour,  of  Yazoo  City, 
Mississippi." 

On  November  4tb  they  again  wrote  plain- 
tiffs that: 

"Relative  to  the  alleged  loss  of  the  steamer 
Henry  Sheldon,  we  beg  to  say  that,  as  the  riv- 
er is  now  very  low,  there  must  be  some  chance 
to  raise  and  recover  her.  You  have  undertaken 
to  abandon  her,  which  we  think  yon  have  no 
right  to  do,  and  have  so  advised  you,  and  the 
companies  have  refused  to  accept  such  aban- 
donment, and  have  also  denied  your  claim  for  a 
total  loss.  We  think,  without  prejudice  to  our 
respective  positions,  that  joint  action  can  be 
taken  in  an  effort  for  the  safeguard  and  re- 
covery of  the  vessel.  The  policy  makes  this 
your  duty,  and  in  case  of  your  neglect  or  re- 
fusal to  do  so,  the  insurers  are  authorized  to 
recover  and  repair  said  vessel  for  your  account. 
Any  attempt  of  either  party  in  so  doing,  the 
policy  provides,  shall  not  be  considered  a  waiv- 
er, or  acceptance  of  an  abandonment,  or  an 
acknowledgment  of  liability  by  the  companies. 
In  view  of  these  provisions,  we  think  such  joint 
action  should  be  taken  by  the  assured  and  the 
companies,  the  same  to  be  done  without  preju- 
dice to  the  rights  of  their  party.  We  think  this 
is  a  sensible  business  proposition,  and  make  the 
suggestion    with    the   hope   that   by   so    doing. 
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tionble  will  be  avoided  to  all  concerned.  Will 
yon  kindly  let  us  hear  from  you  as  to  yonr 
willingness  to  join  ua  in  such  actions?" 

Appellees  having  declined  to  participate 
farther  in  any  attempt  to  raise  the  vessel 
or  to  have  anything  further  to  do  therewith, 
Wilson,  acting  for  and  on  behalf  of  all  the 
insurance  companies,  including  appellant, 
returned  to  Vicksburg  during  the  latter  part 
of  November,  and  succeeded  In  raising  her. 
She  was  then  placed  by  bim  in  the  possession 
of  a  dock  company.  On  November  28tta 
Neare,  Gibbs  &  Co.  tendered  the  vessel  to 
appellees  by  means  of  the  following  letter: 

"After  having  made  an  attempt  to  recover  the 
steamboat  Henry  Sheldon  you  neglected  and  re- 
fused to  use  any  further  effort  for  her  safe- 
guard and  recovery.  We  therefore  were  com- 
pelled, solely  for  the  purpose  of  raising  the 
boat,  to  continue  the  effort  without  prejudice 
to  the  position  we  originally  took,  and  in  ac- 
cordance with  the  conditions  of  our  policies. 
The  boat  has  been  raised  and  is  now  in  posses- 
sion of  the  dock  company  at  Vicksburg  being 
held  subject  to  your  order  and  attention.  You 
are  responsible  to  us,  as  is  the  vessel,  for  the 
expense  incurred  in  raising  her.  We  expect  to 
render  you  an  account  of  the  same  and  to  have 
yon  make  payment  thereof.  We  have  also  here- 
tofore and  again,  now  advise  you  that  we  have 
nothing  to  do  with  the  abandonment  of  the  boat 
and  that  we  are  not  in  any  way  Uable  under  our 
policy  for  the  loss  of  this  vessel.  Yon  are  also 
further  aware  that  it  has  been  clearly  shown 
by'  an  examination  of  disinterested  and  compe- 
tent men  that  the  boat  sank  by  reason  of  her 
miseaworthy  condition." 

Appellees  declined  to  receive  the  vessel  or 
to  pay '  the  dock  company's  fees,  which  com- 
pany, probably  at  the  suggestion,  and  certainly 
with  the  approval,  of  Neare,  Gibbs  &  Co.,  had 
her  libeled  and  sold  for  its  fees;  the  dock 
company  becoming  the  purchaser  thereof  at 
the  sale,  for  the  sum  of  $525.  These  insur- 
ance companies  expended  something  like  $3,- 
500  in  raising  the  vessel  and  delivering  it 
to  the  dock  company.  After  purchasing  the 
vessel,  this  dock  company  had  her  repaired 
and  somewhat  remodeled,  at  an  ezx)ense  of 
H200. 

The  case  was  submitted  to  a  jury,  which 
retnmed  a  verdict  for  appellees,  and  there 
was  a  Judgment  accordingly. 

The  foregoing  is  a  sufficient  statement  of 
the  facts  for  an  understanding  of  the  points 
decided. 

Appellant  very  earnestly  Insists  that  the 
evidence  demonstrates  that  this  steamer  sank, 
not  by  reason  of  any  peril  insured  against,  but 
solely  by  reason  of  her  unsea worthy  condition. 
Appellees  while  denying  this  contention,  insist 
that  inquiry  relative  thereto  is  foreclosed 
for  the  reason  that  the  steamer  was 
abandoned  by  them,  and  this  abandonment 
was  accepted  by  the  insurance  companies.  If 
this  Is  true,  then  appellees  were  entitled  to 
a  peremptory  instruction,  and  therefore  the 
Jndgm«it  rendered  is  correct  without  refer- 
ence to  any  errors  which  the  court  below  may 
have  committed  in  the  granting  and  refusing 
of  other  instructions. 

[1]  The  acceptance  by  an  insurer  of  the 
atondoument  of  a  vessel  covered  by  his  poll* 


cy  precludes  him  from  insisting  that  she  was 
not  damaged  or  destroyed  by  reason  of  a  per- 
il insured  against,  or  that  she  was  not  either 
an  actual  or  a  constructive  total  loss.  It 
is  not  necessary  for  this  acceptance  to  be  In 
express  language,  but  it  may  result  from  the 
conduct  of  the  Insurer.  Insurance  Co.  v. 
Copelin,  9  Wall.  461,  19  L.  Ed.  739;  Riche- 
lieu V.  Boston  Insurance  Co.,  136  U.  S.  408, 
10  Sup.  Ct  934,  34  L.  Ed.  398 ;  Northwestern 
Transportation  Co.  v.  Continental  Ins.  Co. 
(C.  C.)  24  Fed.  171 ;  Peele  v.  Insurance  Co., 
19  Fed.  Cas.  98;  Northwestern  Transporta- 
tion Oo.  V.  Thames  &  Mersey  Ins.  Co.,  59 
Mich,  214,  26  N.  W.  836 ;  RlcheUeu  v.  Thames 
&  Mersey  In&  Co.,  72  Mich.  571,  40  N.  W. 
758 ;  Peele  v.  Suffolk  Ins.  Co.,  7  Pick.  (Mass.) 
254,  19  Am.  Dec.  286;  B^nolds  v.  Ocean 
Insurance  Co.,  1  Meta  (Mass.)  160 ;  Marmand 
V.  Melledge,  123  Mass.  176.  Such  an  accept- 
ance may  result  from  the  conduct  of  the  in- 
surer, even  though  he  did.  not  intend  tliereby 
to  accept  the  abandonment,  but,  on  the  con- 
trary expressly  refused  so  to  do.  Reynolds 
V.  Ins.  Co.,  supra ;  Northwestern  Transporta- 
tion Company  v.  Continental  Ins.  Co.,  supra ; 
Peele  v.  Insurance  Co.,  19  Fed.  Cas.  98; 
Gloucester  t.  Younger,  10  Fed.  Cas.  495; 
Hume  V.  Frenz,  150  Fed.  502,  80  O.  O.  A.  320. 
[J]  There  is  no  contention  on  the  part  of 
appellees  that  there  was  any  express  ac- 
ceptance of  the  abandonment  of  this  vessel; 
their  contention  being  that  a  consti-uctlve  ac- 
ceptahce  results  from  the  acts  of  appellant 
in  raising  and  tendering  her  to  appellees 
without  repairing  and  putting  her  in  the  con- 
dition she  was  before  she  sank.  The  provi- 
sion of  the  policy  by  virtue  of  which  appel- 
lant raised  the  vessel  la  as  follows: 

"In  case  of  loss  resulting  from  any  peril  cov- 
ered under  this  policy,  the  assured  shall  use 
every  effort  for  the  safeguard  and  recovery  of 
said  vessel,  by  employing  such  means  as  can 
be  obtained  for  tliat  purpose,  and,  if  recovered, 
shall  cause  the  same  to  oe  forthwith  repaired ; 
and  in  case  of  neglect  or  refusal  on  the  part  of 
the  assured,  or  the  agents  or  assigns  of  the  as- 
sured, to  adopt  prompt  and  efficient  means  for 
the  safeguard  and  recovery  of  said  vessel,  or  to 
repair  said  vessel  when  recovered,  then  the 
said  insurers  are  hereby  authorized  to  interpose 
and  have  said  vessel  repaired  if  she  has  been 
recovered,  or  to  recover  said  vessel  and  cause 
the  same  to  be  repaired  for  account  of  assured, 
to  the  cost  of  which,  after  making  any  and  all 
deductions  referred  to  in  clause  6  of  the  print- 
ed part  of  this  policy,  said  company  will  con- 
tribute in  proportion  as  the  sum  herein  insured 
bears  to  the  agreed  value  stated  in  this  policy; 
and  the  surplus  (if  any)  paid  and  incurred  by 
said  assurers  (with  premium  notes  if  unpaid) 
shall  be  a  lien  upon,  and  shall  be  recoverable 
against  the  said  vessel  or  any  part  thereof,  or 
against  the  assured,  at  the  option  of  the  as- 
surers, and  any  acta  of  the  assured  or  assur- 
ers, or  of  their  joint  or  respective  agents  in  pre- 
serving, securing,  saving,  or  repairing  the  prop- 
erty insured,  shall  not  be  considered  or  held  to 
be  a  waiver  or  acceptance  of  an  abandonment 
or  of  acknowledgment  of  liability  by  the  as- 
surers." 

Under  this  provision  of  the  policy,  when 
the  vessel  sank  it  became  the  duty  of  appel- 
lees to  promptly  recover  and  repair  It,  and 
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upon  their  ftdlnre  so  to  do  snch  rigbt  accrued 
to  appellant  Tbis  right  It  could  exercise  or 
not  according  as  It  should  deem  best;  but, 
when  It  elected  to  exercise  It,  It  thereby  be- 
came Its  duty  to  do  that  which  the  assured 
had  -failed  to  do;  that  Is,  to  recover  the  ves- 
sel and  cause  It  to  be  forewlth  repaired.  See 
authorities  supra. 

Taking  possession  of  the  vessel  for  any 
purpose  other  than  that  of  recovering  and 
repairing  It  was  not  authorized,  nor  was 
there  any  authority  given  appellant  to  recov- 
er the  vessel  and  tender  It  to  appellees  in  Its 
wrecked  and  damaged  condition;  the  only 
authority  given  It  being  to  recover  the  vessel 
"and  cause  the  same  to  be  repaired."  Since 
appellant  did  not  repair  the  vessel  after  re- 
covering her  before  tendering  her  to  appel- 
lees, it  thereby  failed  to  discharge  Its  full  duty 
under  the  policy,  and  consequently  It  Is  not 
entitled  to  the  protection  of  the  provision 
here  In  question.  Nrfther  the  law  nor  this 
provision  of  the  policy  contemplates  that  the 
insurer  "can  take  possession  of  the  ship  and 
decide  for  the  owner  what  shall  be  done  with 
her"  (Peele  v.  Insurance  Co.,  19  Fed.  Cas. 
98) ;  but,  on  the  contrary,  when  the  Insurer 
takes  possession  he  Is  under  the  duty  of  dis- 
posing of  the  vessel  In  the  manner  provided 
by  the  policy,  and.  In  default  thereof,  is  held 
to  have  accepted  the  abandonment. 

It  follows  from  the  foregoing  views  that 
appellant's  conduct  with  reference  to  the  ves- 
sel can  be  Justified  only  on  the  theory  that 
the  abandonment  had  been  accepted;  for  it 
is  well  settled  that  "any  act  of  the  underwrit- 
ers in  consequence  of  an  abandonment,  which 
could  be  Justified  only  under  a  right  derived 
from  It,  may  be  decisive  evidence  of  an  ac- 
ceptance." Richelieu  v.  Insurance  Co.,  136 
U.  S.  408,  10  Sup.  Ct  934,  34  L.  Ed.  398, 
Peele  v.  Insurance  Co.,  19  Fed.  Cas.  98; 
Gloucester  Ins.  Co.  v.  Younger,  10  Fed.  Caa. 
495. 

Tbe  case  of  Richelieu  v.  Insurance  Co., 
186  U.  S.  408,  10  Sup.  Ct  934,  34  L.  Ed.  398, 
so  much  relied  on  by  appellant.  Is  not  in 
conflict  with  the  views  herein  expressed. 
In  that  case  the  refusal  of  the  lower  court  to 
grant  the  plaintiff's  Instructions  relative  to 
alleged  acceptance  of  the  abandonment  was 
approved,  for  the  reason  that  these  requested 
instructions  were  not  supported  by  evidence, 
the  court  saying  that: 

"As  it  is  not  contended  that  there  was  any 
evidence  of  actual  acceptance,  and  as  it  clearly 
appeared  that  the  rescuing  expedition  was  sent 
l>efore  the  telegraphic  notice  of  abandonment 
was  given,  and  as  the  evidence  did  not  tend  to 
show  that  that  expedition  was  sent  with  the 
intention  of  rescuing  'and  repairing*  the  Spar- 
tan, or  that  the  Insurers  brought  tbe  Spartan 
to  Detroit  (if  they  did  bring  her),  with  the  in- 
tention of  'repairing  her,'  each  one  of  the  re- 
quested Instructions  was  objectionable." 

The  court  further  said  with  reference  to 
tbe  repairing  of  the  vessel  after  her  re- 
covery: 

"Tbe  plaintiff  insists  that,  although  tbe  cap- 
tain moved  the  Spartan  to  Detroit  and  placed 


her  in  the  dry  dock,  and  to  some  extent,  if  not 
wholly,  superintended  the  repairs,  the  plaintiff 
was  not  bound  by  his  action,  because  he  was 
not  employed  by  it,  but  by  tbe  charterers,  and 
that  the  master,  after  abandonment,  becomes 
the  agent  of  tbe  insurers." 

We  have  examined  all  tbe  cases  relied  on 
by  appellant,  and  do  not  think  that  any  of 
them,  except  probably  the  case  of  Sheppard 
V.  Henderson,  7  Appeal  Cases,  49,  support 
its  contention.  If  Sheppard  v.  Henderson, 
an  English  case.  Is  in  conflict  with  the  views 
herein  expressed.  It  Is  not  In  accord  with  the 
American  authorities. 

The  particular  clause  of  tbe  provlsl(Hi  of 
the  policy  here  In  question  relied  on  by  ap- 
pellant as  preventing  its  acts  In  raising  the 
vessel  and  tendering  her  to  appellees  In  her 
wrecked  and  damaged  condition  from  result- 
ing in  a  oonstructlTe  acceptance  of  tbe  aban- 
donment is  that: 

"Any  acts  of  assured  or  assurers  or  of  their 
joint  or  respective  agents,  in  preserving,  secur- 
ing, saving,  or  repairing  the  property  insured, 
shall  not  be  considered  or  held  to  be  a  waiver 
or  an  acceptance  of  an  abandonment  or  of  an 
acknowledgment  of  liability  by  the   insurers." 

In  Northwestern  Transportation  Co.  v.  In- 
surance Co.  (C.  C.)  24  Fed.  177,  It  was  point- 
ed out  that  this  clause  was  added  to  marine 
Insurance  i>olicle8  because  of  the  holding  of 
Mr.  Justice  Story  In  Peele  v.  Insurance  Co., 
19  Fed.  Cas.  98,  that  the  mere  act  of  tbe  in- 
surer In  taking  possession  of  an  abandoned 
vessel  operated  Ipso  facto  as  an  acceptance 
of  tbe  abandonment    It  was  there  said  that: 

"In  consequence  of  the  decision  of  Mr.  Justice 
Story,  the  policies  were  amended  so  as  to  pro- 
vide that  the  acts  of  the  insured  or  insurers  in 
recovering,  saving,  and  preserving  tbe  property 
should  not  be  considered  a  waiver  or  acceptance 
of  the  abandonment  •  •  •  The  object  of  the 
clause  in  the  policy  was  to  prevent  tbe  mere 
act  of  taking  possession  and  rescuing  the  prop- 
erty l>eing  treated  as  ipso  facto  an  acceptance 
of  the  abandonment  The  companies  wished 
to  reserve  the  right  to  raise,  repair,  and  restore 
the  vessel  within  a  reasonable  time.  But  in  the 
Peele  Case  it  was  held  that  they  were  not  at 
lil}erty  to  touch  her  in  any  way  without  being 
held  as  accepting  the  abandonment  The  poli- 
cies now  not  only  give  them  the  right  to  inter- 
pose to  recover  the  vessel,  but  in  case  the  owner 
should  do  this,  and  then  refuse  to  repair,  the 
underwriters  may  then,  after  recovery,  cause 
the  same  to  be  repaired  for  account  of  the  in- 
sured ;  but  having  once  made  their  election  to 
raise  the  vessel,  we  do  not  understand  that 
they  are  at  liberty  to  stop  short  of  full  per- 
formance, or  to  tender  her  back  to  the  owners 
without  complete  indemnity  for  the  loss." 

Moreover,  this  clause  was  contained  in  the 
policies  sued  on  In  most  of  tbe  cases  herein- 
before cited,  that  were  decided  after  the  de- 
cision of  tbe  Peele  Case. 

"The  defendant  claims,"  however,  in  the 
language  of  one  of  the  briefa  of  its  counsel, 
that  "It  was  too  late  for  the  plaintiffs  to 
abandon  after  they  had  Joined  with  the  un- 
derwriter In  attempting  to  raise  the  vessel, 
and  where  such  attempt  has  induced  the  un- 
derwriter to  expend  a  considerable  sum  of 
money  In  such  effort"  In .  support  of  this 
we  are  referred  to  the  case  of  Peele  y.  In- 
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Borance  Co.,  19  Fed.  Caa.  112,  wta«re  It  was 
■aid  by  Mr.  Justice  Story: 

*Xet  me  add,  also,  that  according  to  my  Im- 
pieasion  of  the  established  law,  if  the  abandon- 
ment had  not  been  made  at  this  time,  bat  had 
been  postponed  until  the  vessel  had  become  a 
technical  wreck,  or  had  been  got  off  at  an  ex- 
pense exceeding  three-fonrtbs  of  her  Talae,  the 
plaintiffa  conld  not  then  have  elected  to  abandon, 
for  they  would  not  have  had  a  right  to  lie  by 
and  speculate  upon  events.  The  delay  to  aban- 
don would  have  been  fataL  [Cases  cited.]  So 
that  the  plaintiffs  mast  either  have  abandoned 
at  the  time  when  they  bad  notice  of  the  loss,  or 
they  would  have  been  forever  concluded." 

We  are  also  referred  to  the  case  of  Smith 
T.  Insnrance  Co.,  4  Mass.  669,  wherein  it 
was  said  by  Mr.  Justice  Parsons  that: 

"The  owner  mast  abandon  within  a  reason- 
able time  after  notice.  He  shall  not  delay  for 
the  purposes  of  speculation,  or  wait  for  further 
intelligence  to  guide  him  in  his  speculations. 
What  is  a  reasonable  time  mnst  depend  on 
facts.  When  the  facts  are  agreed  or  found,  it 
is  a  question  of  law." 

[3]  Conceding,  for  the  salce  of  the  argn- 
Daent,  that  the  rule  announced  tn  these  cases 
Is  correct,  appellant  can  receive  no  benefit 
therefrom,  for  the  reason  that  it  relates  only 
to  the  right  to  abandon,  and  not  the  effect, 
or  what  constitutes  an  acceptance,  thereof. 
"It  Is  well  setOed,  •  •  •  that  an  offered 
abandonment  may  be  accepted,  even  when 
the  assured  has  no  right  to  abandon,  and.  If 
accepted,  it  must  be  with  its  consequences." 
Phenix  Ins.  Co.  r.  Copelin,  supra. 

It  follows  from  the  foregoing  views  that 
the  court  below  should  have  granted  the 
peremptory  instmction  requested  by  appel- 
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WATSON  et  aL  v.  VINSON  et  aL 
(No.  16857.) 

(Supreme  <3oart  of  Mississippi     Jan.  26, 
1915.) 

1.  Taxation    «=>734  — Tax    Tmx— Draxcrs 
IR  Assessment. 

Where  the  rolls  for  the  taxes  of  1875  were 
not  returned  by  the  assessor  to  the  supervisors 
.within  the  time  required  by  Laws  1875,  c.  26, 
or  within  the  additional  time  granted  by  Laws 
(Sailed  Seas.  1875,  c  3,  and  the  roll  was  never 
approved  by  the  board  of  supervisors  as  re- 
quired by  those  acts,  a  sale  of  lands  for  the 
nonpayment  of  taxes  was  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {{  1408,  1470-1473;  Dec'.  Dig.  «=» 
734.] 

2.  Taxatiow  «s>727— Tax  Titlb— Cubativi 
Statdtb. 

The  defects  in  those  sales  were  not  cured 
by  Laws  1876,  c.  149,  empowering  the  board 
to  malce  a  new  assessment  or  to  correct  and 
equalize  the  incorrect  assessment,  where  there  is 
no  evidence  that  the  supervisors  did  either. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «=>727.] 

8.  Taxation    «=b806  — Tax    Saias— LnaTA- 

TIONa 

Where  one  who  purchased  land  at  a  void 
tax  sale  thereafter  bought  in  the  name  of  his 
wife  the  outstanding  title  to  settle  a  suit 
•gainst  him  to  set  aside  the  tax  sales,  before 


anch  action  was  barred  by  the  tbree-year  stat- 
ute of  limitations  (Rev.  Code  1880,  {  539), 
the  husband  did  not  thereafter  hold  the  land 
adversely  to  his  wife,  so  that  the  rights  of  the 
children  as  her  heirs  were  barred  by  that  stat- 
ute. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  if  159»-1697;    Dec.  Dig.  <8=»805.] 

4.  Tknanct   nr    Common   «=>19— Puxchasb 
OF  Advkbbe  Interest. 

Where  a  husband  who  had  Joined  with  his 
wife  in  giving  a  trust  deed  on  her  land,  after 
her  death,  and  while  their  children  were  all 
minors,  purchased  the  land  in  his  own  name  at 
a  sale  on  foreclosure  of  the  trust  deed,  his 
purchase  inured  to  the  benefit  of  his  children, 
who  were  coH>wner8  with  bim. 

[Eid.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ii  66-69;  Dec.  Dig.  «=> 
19.] 

5.  Tenancy     in     Common     «=>15— Adtxbsx 
Posskssion—Cotknants— Ouster. 

Nor  did  be  secure  the  entire  title  by  ad- 
verse possession  against  the  children,  where 
they  pontinned  to  live  with  him  until  their 
maturity,  and  there  was  no  evidence  that  he 
ever  repudiated  his  joint  tenancy  with  them 
or  in  any  manner  ousted  them  therefrom. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  fj  42-52;  Dec.  Dig.  «=> 
15.] 

6.  Estoppel    «=»70  —EsssNTiArfi  —  Knowl- 
edge OF  Facts— Title  of  Gbantob. 

Where  the  children  did  not  know  that  cer- 
tain land  was  owned  by  their  mother  at  her 
death,  so  that  they  were  entitled  to  an  inter- 
est therein  as  her  heirs,  they  were  not  estop- 
ped by  their  silence  from  asserting  their  claim 
against  grantees  under  deeds  of  trust  executed 
by  their  father. 

[Ed.  Note.— For  other  cases,  see  E^stoppel, 
Cent  Dig.  ii  183-187;   Dec  Dig.  «=>70.] 

Appeal  from  Chancery  Court,  Holmes  Coun- 
ty; J.  F.  McCJool,  Chancellor. 

Partition  by  A.  I.  Vinson  and  others 
against  Fannie  M.  Watson  and  others.  From 
a  decree  ordering  a  sale  for  partition,  the  de- 
fendants appeal    AfBrmed. 

W.  A.  Pierce,  of  Lexington,  and  Wats<m  & 
Peifcins,  of  Memphis,  Tenn.,  for  appellants. 
Noel,  Boothe  ft  Pepper,  of  Lexington,  for  ap- 
pellees. 

REED,  J.  This  case  involves  the  title  to 
section  34,  township  16,  range  2  west,  in 
Holmes  county.  In  1875  the  land  was  owned 
by  James  T.  Williams.  In  that  year  it  was 
assessed  to  him.  On  March  4,  1878,  it  was 
sold  by  the  sheriff  and  tax  collector  of 
Holmes  county  for  the  nonpayment  of  taxes 
for  1877,  and  purchased  by  B.  H.  Watson. 
On  October  6,  1878,  R.  B.  Watson  conveyed 
it  to  Dr.  J.  H.  Watsoa  On  February  7,  1880, 
James  T.  Williams,  who  owned  the  bottom 
title  to  the  land,  conveyed  it  to  Peter  Sim- 
mons. On  March  3,  1880,  Mr.  Simmons  con- 
veyed an  undivided  one-half  interest  therein 
to  W.  A.  Drennan.  Messrs.  Simmons  and 
Drennan  then  brought  suit  to  recover  the 
land  from  Dr.  J.  H.  Watson.  This  case  ap- 
pears to  have  been  compromised,  and  on 
November  22,  1881,  Messrs.  Simmons  and 
Drennan  conveyed  the  land  to  Mrs.   Abble 
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T.  Watson,  the  firat  wUe  of  Dr.  J.  H.  Watson, 
for  the  consideration  of  $640.  On  December 
15,  1881,  Mrs.  Watson  and  her  husband  ex- 
ecuted a  deed  of  trust  on  the  land  to  secure 
a  loan  of  $640,  "money  advanced  for  the  pur^ 
chase  price"  thereof. 

Dr.  J.  H.  Watson  married  Miss  Abbie  Vin- 
son, his  first  wife,  In  January,  1880,  and  she 
died  In  January,  1884,  leaving  surviving  her 
three  Infant  children,  the  oldest  being  about 
three  years  old,  and  the  youngest  about  one 
week.  In  1886  Dr.  Watson  remarried;  his 
second  wife  being  Miss  Fannie  Smith.  On 
February  17,  1887,  there  was  a  sale  of  the 
land  under  foreclosure  of  the  deed  of  trust, 
and  It  was  purchased  by  Dr.  Watson,  who 
took  the  tlUe  In  his  own  name.  In  1878  the 
land  was  uncleared.  Soon  after  the  convey- 
ance to  him  of  the  tax  title,  Dr.  Watson  be- 
gan to  clear  and  improve  it  He  continued  in 
the  use  and  control  of  the  land  tUl  his  death, 
which  occurred  July  11,  1912.  For  a  time  he 
resided  on  the  land.  This  property  was  de- 
vised by  him  to  his  second  wife,  Mr&  Fannie 
M.  Watson,  who  survived  him. 

Appellees,  who  are  the  children  of  Mrs. 
Abbie  T.  Watson,  the  first  wife,  knew  noth- 
ing of  the  deed  from  Messrs.  Simmons  and 
Drennan  to  their  mother  till  after  the  death 
of  their  father.  Soon  after  acquiring  this  in- 
formation,   they    brought  suit   in   chancery  \ 


seeking  to  be  declared  owners,  each  of  one-' 
fourth  undivided  interest  in  the  land  and 
praying  for  partition. 

Dr.  Watson  had  from  time  to  time  execut- 
ed deeds  of  trust  on  the  land  to  secure  loans. 
At  the  time  of  his  death  several  of  these  were 
unpaid,  among  them  the  deeds  of  trust  in 
favor  of  appellants  William  Wormack  and  the 
Colonial  &  United  States  Mortgage  Company. 

[11  The  Chancellor  upon  hearing  sustained 
the  bill  of  complaint,  decreed  a  sale  for  parti- 
tion, and  restricted  the  incumbrances  to  the ' 
one-fourth  undivided  interest  which  it  was 
held  was  the  share  of  Dr.  Watson.  The 
chancellor  held  that  the  tax  deed  to  R.  B. ; 
Watson  was  void.  This  appellants  claim  to! 
be  error.  The  tax  sale  was  made  under  the  | 
assessment  in  1875.  By  act  of  the  Legisla- 
ture approved  March  6,  1876  (chapter  26, 
Laws  of  Mississippi  of  1875),  the  tax  asses- 
sors of  the  several  counties  were  required  to 
return  their  assessment  books  to  the  clerks 
of  the  board  of  supervisors  on  or  before  the 
Ist  day  of  June,  1875,  and  annually  there- 
after. The  tax  assessor  of  Holmes  county 
failed  to  comply  with  this  law  in  1876. 
There  was  a  second  session  of  the  Legisla- 
ture in  1875  which  was  convened  on  July  27, 
1875.  By  act  approved  July  31,  1875  (chapter 
3,  Laws  of  Mississippi  Called  Session  1875), 
the  tax  assessors  in  the  counties  where  the 
assessment  rolls  had  not  been  received  and 
approved  were  required  to  file  such  rolls  with 
the  chancery  clerk  on  or  before  the  fourth 
Monday  of  August,  at  which  time  the  board 
of  supervisors  were  required  to  meet  to  re- 
ceive, revise,  correct,  and  equalize  the  rolls, 


and  that  certified  coplee  be  forwarded  to  the 
auditor  on  or  before  the  last  Monday  In  Sep- 
tember, 1875.  This  statute  was  not  complied 
with.  The  land  rolls  in  Holmes  county  were 
not  received  by  the  board  until  the  September 
meeting,  1875.  Then  the  fourth  Monday  ot 
September  was  set  as  the  time  to  hear  ob- 
jections and  equalize  the  assessments.  The 
land  roll  was  sent  to  the  auditor  and  filed 
with  him  in  two  parts,  the  first  containing 
lands  in  town  following  the  September  hear- 
ing, and  the  second  purporting  to  contain 
the  balance  of.  the  lands  in  December,  1875. 
There  was  no  approval  by  the  board  of  super- 
visors of  the  land  roll  in  1876  or  1876. 

[2]  It  is  contended  by  the  appellants  that 
an  act  of  the  Legislature  passed  February 
26,  1876  (chapter  149  of  the  Laws  of  Mis- 
sissippi of  1876),  cured  the  errors  In  the  1875 
assessment.  This  act  was  for  the  purpose  of 
authorizing  the  making  of  corrections  on 
assessment  rolls  because  they  were  "full  of 
errors,  informalities  and  improper  assess- 
ments." The  board  was  empowered  to  or- 
der a  new  assessment  of  the  real  estate,  or 
could  make  corrections  and  equalizations  on 
the  rolls  then  in  use.  No  new  assessment  was 
ordered  in  Holmes  county  in  1876,  and  the 
roll  of  1875  was  not  approved.  The  only  In- 
fornintlon  we  have  of  the  board  doing  any 
thing  with  land  assessments  in  that  county 
in  1876,  the  courthouse  of  the  county  and  all 
records  therein  having  been  destroyed  by 
fire  In  1893,  is  from  several  loose  sheets  lu 
the  state  auditor's  office  which  contain  a  cer- 
tificate by  the  chancery  clerk  that  they  con- 
stitute a  copy  of  the  changes  and  reductions 
in  land  assessments  made  by  the  board  at 
the  July  term,  1876.  There  is  nothing  to 
show  on  these  sheets  that  the  board  held  a 
meeting  at  the  time  specified  for  the  purpose 
of  correcting  the  roll  and  equalizing  the  same. 
On  the  sheets  referred  to  it  Is  only  shown 
that  certain  reductions  were  made  in  certain 
individual  assessments.  The  dealing  with  the 
roll  in  1S76,  as  shown  in  this  case,  la  not  cura- 
tive of  the  errors  in  1875.  There  is  nothing 
on  these  sheets  to  show  approval  of  the  roll.* 
This  should  be  done  by  order  of  the  board  ot 
supervisors,  and  there  Is  no  order.  It  is  in 
proof  that  no  order  of  approval  was  made  In 
either  1875  or  1876.  The  errors  In  the  assess- 
ment of  1875  have  not  been  cured. 

We  do  not  see  any  error  of  the  chancellor 
tn  holding  that  the  tax  deed  failed  for  the 
reason  that,  quoting  from  the  final  decree: 

"The  land  tax  roll  upon  which  said  sale  was 
based  was  not  filed  and  approved  in  the  man- 
ner provided  by  law."  Stovall  v.  Conner,  58 
Miss.  138;  Fletcher  v.  Trewalla,  60  Miss. 
963;  Mitchum  v.  Mclnnis,  60  Miss.  945;  Car- 
lisle V.  Chrestman,  69  Miss.  392,  12  South. 
257;  Carlisle  v.  Goode,  71  Miss.  455,  16 
South.  119;  Preston  v.  Banks,  71  Miss.  602, 14 
South.  258. 

[3]  Appellants  claim  that  appellees  are  bar- 
red by  the  three-year  statute  of  limitations 
(section  539,  Rev.  Code  1880).  The  statute 
did  not  begin  to  run  until  one  year  from  the 
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day  of  the  sale,  which  put  It  In  operation 
March  4,  1879.  Before  the  expiration  of  the 
three  years  the  deed  had  been  made  to  Mrs. 
Abble  T.  Watson,  the  first  wife  of  Dr.  Wat- 
son, by  which  she  was  conveyed  the  legal  title 
to  the  land  by  the  owners  thereof.  This  con- 
Teyance  followed,  and  apparently  was  in  set- 
tlement of  an  action  brought  by  such  owners 
to  recover  the  land  from  Dr.  Watson.  It  Is 
shown  that  the  transaction  whereby  the  legal 
title  was  vested  in  his  wife  was  conducted 
and  consummated  by  Dr.  Watson.  Surely  It 
was  his  purpose  to  make  his  wife  the  l^al 
owner  of  the  land.  He  may  have  gone  into 
possession  and  claimed  the  land  under  the 
tax  title  which  he  at  the  time  believed  to  be 
good;  but  It  Is  clear  that,  when  it  became 
necessary  to  purchase  the  good  title  to  the 
land,  it  was  taken  in  the  wife's  name,  and 
from  then  on  the  holding  and  occupation  was 
properly  under  her  title.  Only  a  few  days 
after  the  conveyance  to  Mrs.  Watson,  her  hus- 
band Joined  her  in  executing  a  deed  of  trust 
on  the  very  land  to  secure  a  loan  for  the  pur- 
'  chase  money  paid  Simmons  and  Drennan,  the 
grantors.  Under  the  facts  of  this  case  it 
cannot  be  said  that  Dr.  Watson  was  holding 
and  claiming  the  land  adversely  and  against 
his  wife.  The  three  years'  actual  occupancy 
was  interrupted  when  Dr.  Watson  purchased 
the  land  for  bis  wife,  and  the  title  became 
vested  in  her. 

[4]  Dr.  Watson  did  not  acquire  full  title 
to  the  land  at  the  sale  In  foreclosure  of  the 
deed  of  trust  given  by  his  former  \^1fe,  then 
deceased,  and  himself.  When  Mrs.  Watson 
died  In  1884,  intestate,  her  three  children,  all 
very  young,  and  her  husband,  were  her 
heirs  at  law,  and  they  together  inherited  the 
land,  each  receiving  an  equal  Interest  His 
purchase  of  the  land  under  the  deed  of  trust 
inured  to  the  benefit  of  all  the  cotenants. 
The  title  remained  in  the  four  as  before  the 
sale. 

[tl  Dr.  Watson  did  not  obtain  entire  title 
through  adverse  possession  against  his  co- 
tenants.  These  cotenants  were  his  own  chil- 
dren. When  they,  with  their  father,  acquired 
title  upon  the  death  of  their  mother,  they 
were  mere  babies.  They  were  still  very  young 
when  their  father  remarried,  and  still  in  ear- 
ly childhood  when  he  attempted  to  obtain  title 
by  pnrcbase  in  his  own  name  at  a  foreclosure 
sale.  They  were  certainly  for  some  years 
after  this  in  his  household,  subject  to  his 
control,  under  his  care,  and  entitled  to  his 
support  and  guidance.  There  could  be  no 
rnnning  of  the  statute  of  limitations  against 
them  untU  they  reached  their  majority.  Then 
becanse  of  the  relation  of  cotenancy,  there 
must  be  proof  of  an  ouster.  We  do  not  find 
Oils.  In  the  beginning  the  father's  holding 
was  certainly  for  his  children  as  well  as  him- 
seU.  We  do  not  find  it  shown  that  there  was 
any  change  in  the  manner  of  his  possession 
and  use.  It  was  the  same  after  his  children 
grew  up  as  when  they  were  young.  He  never 
told  his  chUdten  that  the  legal  tltie  to  the 


land  was  in  their  mother  when  she  died.  It 
has  not  been  shown  that  the  father  at  any 
time,  by  notice  or  act,  expressed  to  his  chil- 
dren that  he  was  claiming  exclusive  posses- 
sion, and  denying  their  right  to  any  interest. 
There  is  no  proof  of  repudiation  or  disavowal 
by  Dr.  Watson  of  the  relation  of  cotenancy 
with  his  children.  No  hostile  occupancy  has 
been  shown.  The  facts  in  this  case  do  not 
show  that  Dr.  Watson,  the  parent,  secured 
for  himself  the  whole  title  to  the  land  by 
adverse  possession  against  his  children. 

[6]  It  is  claimed  that  appellees  are  estopped 
from  questioning  the  rights  of  the  loan  hold- 
ers to  subject  the  entire  title  in  the  land  to 
the  collection  of  their  indebtedness  secured 
by  deeds  of  trust  executed  by  Dr.  Watson. 
Appellees  were  in  complete  ignorance  of  their 
rights.  They  did  not  know,  until  after  their 
father's  death,  of  the  conveyance  to  their 
deceased  mother,  and  that  they  Inherited 
interests  in  the  land  from  her  and  were  co- 
tenants  with  their  father.  The  decision  of 
this  case  as  to  this  point  is  controlled  by  the 
holding  of  the  court  tn  the  case  of  Mortgage 
Co.  V.  Bunckley,  88  Miss.  641,  41  South.  502. 
In  that  case  it  was  claimed  that  one  of  the 
parties  was  estopped  by  conduct,  because  he 
was  at  the  home  of  his  father  When  the  agent 
of  the  mortgage  company  was  there  to  in- 
spect the  land  for  a  loan  of  money  to  the 
father,  who  claimed  to  own  all  of  the  title 
thereto,  and  that  he  knew  of  the  proposed 
loan,  and  was  silent  as  to  any  claim  of  his 
own  to  the  land.  Deciding  that  this  did  not 
constitute  an  estoppel,  the  court,  speaking 
through  Special  Judge  Campbell,  said: 

"The  question  is:  Is  he  estopped  by  his  si- 
lence? The  truth  is  he  did  not  know  that  he 
had  any  interest  in  the  land.  As  stated  by 
counsel  for  the  mortgage  company,  'It  was 
not  considered  in  the  family  at  that  time,  nor 
until  after  1803,  that  the  children  of  Nathan 
had  any  interest  whatever  in  the  property  in 
controversy.'  His  ignorance  of  his  rights  pre- 
cludes the  claim  of  estoppel  by  his  mere  silence. 
11  Am.  &  Enx.  Ency.  Law,  433,  434b,  and  ca- 
ses cited;  Pomeroy,  Eq.  Jur.  §  805;  Honstou 
V.  Witherspoon,  68  Miss.  190,  8  South.  515; 
Hignite  t.  Hignite,  66  Miss.  447,  4  South.  345, 
7  Am.  St.  Rep.  673;  7  Ballard  on  Real  Prop- 
erty, p.  40.  Apart  from  this,  it  is  by  no 
means  certain  that  he  knew  of  the  loan  beinz 
effected,  and  if  be  did,  he  was  under  no  legal 
obligation  to  assert  his  claim,  to  interfere  with 
the  success  of  his  father's  application  for  a 
loan." 

Appellants  rely  upon  the  case  of  Smith  v. 
McWhorter,  74  Miss.  400,  20  South.  870,  to 
sustain  their  position  concerning  the  estoppel 
of  appellees.  It  was  therein  decided,  quoting 
from  the  headnote,  that: 

■  "A  tenant  in  common  who  purchases  the 
joint  estate  under  a  deed  of  trust  will  hold  the 
same  as  trustee  for  all  the  tenants;  but  adult 
cotenants,  with  knowledge  or  sufficient  infor- 
mation to  charge  them  with  knowledge,  must 
elect  within  a  reasonable  time  to  hold  the 
purchaser  as  a  trustee;  otherwise  those  who 
acquire  rights  in  the  property  from  him  in  good 
faith  will  be  protected." 

In  that  case  it  appears  that  the  parties 
were  all  of  age  when  the  arrangement  was 
made  by  which  the  one  tenant  in  common 
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took  the  title  In  ber  name.  In  the  case  at 
bar  appellees,  the  cotenants,  were  minors  of 
tender  years  when  the  title  by  purchase  at 
the  trustee's  sale  became  vested  In  their 
father  and  cotenant 

Following  the  decision  in  the  case  of  Mort- 
gage Co.  ▼.  Bunckley,  supra,  we  hold  that  ai>- 
pellees  are  not  estopped. 

Affirmed. 


DUNCAN  T.  STATE.     (No.  17662.) 
(Supreme  Court  of  Mississippi.    Jan.  18,  1915.) 

Appeal  from  Circuit  Court,  Lowndes  County ; 
T.  B.  <3arroU,  Judge. 

Iiindsey  Duncan  was  convicted  of  manslaugh* 
ter,  and  appeals.    Affirmed. 

Oeo.  T.  Mitchell,  of  Tnpelo,  for  appellant. 
Geo.  H.  Ethridge,  Asst.  Atty.  Oen,  for  the 
fitate. 


FEB  CUBIAM.    Affirmed. 


FALKNEB  v.  STATE.    (No.  17864.) 
(Supreme  Court  of  MississippL    Jan.  18,  1915.) 

Appeal  from  Circuit  Court,  Leake  CSonnty; 
C.  L.  Dobbs,  Judge. 

Le  Roy  Falkner  was  convicted  of  murder,  and 
sentenced  to  life  imprisonment,  and  h«  appeals. 
Affirmed. 

Wells,  May  &  Sanders,  of  Jackson,  and  J.  L. 
McMillon,  of  (3arthage,  for  appellant.  W.  C. 
Eastland,  Diat  Atty.,  of  Forest,  and  Geo.  H. 
Ethridge,  Asst.  Atty.  Gen.,  for  tne  State. 

FEB  CUBIAM.    Affirmed. 


EMINENT  HOUSEHOLD  OF  COLUMBIAN 

WOODMEN  V.  WARRINGTON. 

(No.  16850.) 

(Supreme  Conrt  of  MississippL    Jan.  18, 1915.) 

Appeal  from  Circuit  CSourt,  Yazoo  C!oun^; 
W.  A.  Henry,  Judge. 

Action  between  the  Eminent  Household  of 
Columbian  Woodmen  and  J.  B.  Warrington, 
Guardian.  From  the  judgment,  the  Eminent 
Household  of  Columbian  Woodmen  appeals. 
Affirmed. 

Barnett  &  Perrin,  of  Tazoo  City,  for  appel- 
lant Barbonr  A  Henry,  of  Yazoo  City,  for  ap- 
pellee. 

FEB  CUBIAM.    Affirmed. 


TBEXLEB  LUMBBB  CO.  T.   FOLK  et  al. 
(No.  17776.) 

(Supreme  Court  of  MississippL    Jan.  25,  1915.) 

Appeal  from  Chancery  0>urt,  Jefferson  Da- 
vis County;  D.  M.  Russell,  Chancellor. 

Action  between  the  Trexler  Lumber  Company 
and  Jake  Polk  and  others.  From  the  judgment, 
the  Lumber  (Company  appeals.  Appeal  dis- 
missed. 

J.  E.  Parker,  of  Prentiss,  for  appellant.  C. 
E.  Thompson,  of  Prentiss,  for  appellees. 

FEB  CUBIAM.  Motion  to  dismiss  suatainad, 
•nd  appeal  dismissed. 


SMITH  V.   STCK3KT0N.     (No.  17983.) 
(Supreme  Court  of  MississippL    Jan.  18,  1915.) 

Appeal  from  Chancery  Court,  Monroe  Ck>nn- 
ty :    J.  Q.  Robins,  Chancellor. 

Action  between  L.  F.  Smith  and  W.  L.  Stock- 
ton. From  the  Jnd^ent  Smith  appeals.  Mo- 
tion to  docket  and  dismiss  sustained. 

Leftwicb  ft  Tubb,  of  Aberdeen,  for  the  mo- 
tion.   W.  H.  Clifton,  of  Aberdeen,  opposed. 

FEB  CUBIAM.    Sustained. 


HAMPTON  et  al.  v.  STATBL    (No.  17683.) 
(Supreme  Ck>urt  of  MississippL    Jan.  25,  1916.) 

Appeal  from  Circuit  Court,  Kemper  CSounty; 
T.  B.  Carroll,  Judge. 

Jim  Hampton  and  Cap  Hampton  were  con- 
victed of  manslaughter,  and  sentenced  to  15  and 
5  years,  respectively,  and  they  appeal.  Af- 
firmed. 

John  A.  Clark,  of  De  Kalb,  and  Whitfield  ft 
Whitfield,  of  Jackson,  for  appellants.  Geo.  H. 
Ethridge,  Asst  Atty.  Gen.,  for  the  State. 

FEB  CUBIAM.    AfBrmed. 


YAZOO  ft  M.  V.  B.  CO.  v.  FHILLIPa 

(No.  16665.) 

(Supreme  C!ourt  of  MississippL    Jan.  25, 1915.) 

Appeal  from  Circuit  C!ourt,  Coahoma  Coun- 
ty:  T.  B.  Watkins,  Judge. 

Action  between  the  Yazoo  ft  MissiBsippi  Val- 
ley Railroad  Company  and  E.  B.  Phillips. 
From  the  judgment,  the  Railroad  Ck>mpauy  ap- 
peals.    Affirmed. 

Maynard  &  Fits  Gerald,  of  Clarksdale,  tor 
appellant  Mayes  ft  Mayes,  of  Jackson,  for  ap- 
pellee. 

PER  CURIAM.    Affirmed. 


SOUTHERN  BY.  (X).  IN  MISSISSIPPI  r. 

WILLIAMS.     (No.  16866.) 
(Supreme  Court  of  MississippL    Jan.  25,  1915.) 

Appeal  from  Circuit  Court,  Sunflower  Coun- 
ty :  Monroe  McClurg,  Judge. 

Action  between  the  Southern  Railway  Com- 
pany In  Mississippi  and  Mrs.  Mary  B.  Wil- 
liams. From  the  Judgment,  the  Railway  C<om- 
pany  appeals.    Affirmed. 

CatchiuEs  ft  (Patchings,  of  Vicksburg,  for  ap- 
pellant Walter  S.  Chapman  and  Jas.  L.  Wu- 
liams,  both  of  Indianola,  and  Whitfield  ft  Whit- 
field, of  Jackson,  for  appellee. 

FEB  CURIAM.    Affirmed. 


G.  W.  O-BANNON  ft  SON  r.  HARTFORD 

FIBE  INS.  CO.    (No.  16701.) 
(Supreme  Court  of  Mississippi.    Jan.  25, 1916.) 

Appeal  from  Circuit  Ciourt,  Oktibbeha  Coun- 
ty;  T.  B.  Carroll,  Judge. 

Action  between  G.  W.  O'Bannon  ft  Son  and 
the  Hartford  Fire  Insurance  Company.  Froir 
the  judgment,  G.  W.  O'Bannon  ft  Son  appeal. 
Affirmed 

L.  M.  Adams,  of  Ackerman,  and  B.  F.  Bell,  o( 
Starkville,  for  appellants.  McLanrin  &  Armi*- 
tead,  of  Vicksburg,  for  appellea, 

FEB  CURIAM.    Affirmed. 
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BROWN  T.  STATE.    (No.  177U.) 
(Supreme  Court  of  MississippL    Jan.  IS,  1916.) 

Appeal  from  Circuit  Court,  Attala  County ; 
J.  A.  Teat,  Judge. 

Columbus  Brown  was  couTicted  of  murder, 
and  sentenced  to  10  years'  imprisonment,  and 
he  appeals.    Affirmed. 

Crawley  &  Glass,  of  Kosciusko,  for  appellant 
BoBB  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


(136  La.  380) 

Na  20802. 

BROOKS  V.  BROUSSARD  et  aL 

(Supreme  Court  of  Louisiana.     Dec.  14,  1914. 

Rehearing  Denied  Jan.  11,  1915.) 

(Svllabut  ly  the  Court.) 

X.  Vendob   and   Pubohaskb   «=>18— SAi.sa— 
Redeuftion — FAII.UBE  TO  Exercise. 

A  sale  with  the  right  of  redemption  be- 
comes absolute,  if  such  right  is  not  exercised 
'within  the  time  agreed  on  by  the  vendor. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  28;   Dec  Dig.  «=>ia] 

2.  Appeal  and  Bbbob  «=»1002  —  Jm>aifXNT 

—  CoNixiCTiNQ  Evidence  —  Vendob  and 

PUBCHASEB. 

Where  the  question  whether  there  was  a 
verbal  agreement,  between  the  vendor  and  the 
Tendee  at  the  time  of  the  sale,  that  the  trans- 
fer should  be  considered  merely  as  a  security, 
hinges  on  their  conflicting  testimony,  a  judg- 
ment in  favor  of  the  vendee  will  not  be  dis- 
turbed, when  his  version  is  corroborated  by 
a  counter  letter  stipulating  an  option  in  favor 
of  the  vendor  to  repurchase,  before  a  certain 
date  at  a  bigber  price. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  3935-3937;  Dec.  Dig. 
«=»1002.] 

B.  Vendob  and  Pubchaseb  ■^=s>1S  —  Sales  — 

CONSIDEBATION— SurnCIENOY. 

A  price  which  equals  at  least  half  the  value 
of  the  property  cannot  be  considered  as  vile  or 
Insigniticant. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Ont  Dig.  |  14;   Dec.  Dig.  «=>13.] 

4.  Vendob  and  Pubohaseb  4=3101- Title  or 

PUBCHABEB— NONPAYHENT   OT   DEBT  AsSUH- 

BD— Effect. 

The  nonpayment  of  a  small  debt  assumed 
by  the  vendee  cannot  affect  the  vendee's  title 
to  the  proper^  conveyed,  in  the  absence  of  any 
demand  for  the  nulli^  of  the  sale  for  nonpay- 
ment of  the  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  170-174;    Dec.  Dig. 
»101.] 


Appeal  from  Eighteenth  Judicial  District 
Court,  Pariah  of  Acadia;  William  Campbell, 
Judge. 

Action  by  George  Howard  Brooks  against 
Homer  Bronssard  and  others.  From  Judg- 
ment for  plalntUT,  defendants  appeal.  Af- 
firmed. 

Pblllp  S.  Pugh  and  U  H.  Pngb,  both  of 
Crowley,  for  appellants.  Smith  &  Car- 
monche,  of  Crowley,  for  appellee. 

liAND,  J.  This  Is  a  suit  to  elect  the  de- 
fendants from  a  certain  tract  of  land  con- 


taining some  233  acres,  purchased  by  plain- 
tiff from  Homer  Broussard  on  January  2, 
1913.  The  petition  alleged  that  the  con- 
sideration, as  expressed  in  the  act  of  sale, 
was  the  payment  of  two  mortgages  and  a 
judgment,  then  resting  on  said  property, 
and  aggregating  the  sum  of  $5,498.23;  that 
the  mortgages  contained  a  waiver  of  the 
homestead  signed  by  the  wife  of  said  Brous- 
sard in  favor  of  any  holder  of  the  notes  de- 
scribed in  the  acts  of  mortgage;  that  short- 
ly after  the  said  purchase,  petitioner  execut- 
ed a  counter  letter,  in  which  he  obligated 
himself  to  recooTey  the  said  tract  of  land 
to  the  said  Broussard  for  the  price  of  $6,000 
cash ;  that  said  contract  or  option  was  to 
expire  on  November  1,  1913;  that  the  said 
Broussard  did  not  pay  said  sum,  or  any  other 
sum,  before  or  since  said  date,  and  that 
therefore  said  option  has  become  null. 

The  petition  further  represented  that  un- 
der said  agreement  the  right  was  reserved  to 
said  Bronssard  to  reside  on  the  premises 
during  the  year  1913,  and  to  cnltlvate  the 
land  free  of  rent;  that  the  petitioner  paid 
said  mortgages,  and  Jndgment,  and  also  the 
taxes  due  on  said  tract  of  land  for  the  year 
1912;  that  the  said  Broussard  cansed  said 
counter  letter  to  be  recorded,  and  on  Octo- 
ber 29,  1918,  be  and  his  wife  made  and 
caused  to  be  recorded  an  affidavit  giving  no- 
tice that  they  claimed  160  acres  of  the  tract 
as  a  homestead;  that  the  consideration  of 
the  act  of  sale  from  Broussard  to  Brooks 
was  not  more  than  $4,000;  that  said  pre- 
tended sale  was  a  mere  security  or  plgnora- 
tive  contract,  and  a  counter  letter  to  that 
effect  was  to  be  given  to  the  said  Broussard ; 
that  the  counter  letter  as  executed  did  not 
contain  the  true  agreement  between  the 
parties;  that  the  value  of  the  property  on 
the  date  of  sale  was  fully  $9,000;  that  by 
the  failure  of  Mrs.  Broussard  to  sign  the 
act  of  sale  they  were  entitled  to  a  home- 
stead; that  the  pretended  sale  and  counter 
letter  were  nothing  but  a  mortgage,  and 
they  were  entitled  to  said  homestead  or  to 
$2,000  out  of  a  forced  sale  thereof. 

Petitioner  alleged  that  the  recorded  affida- 
vit constituted  a  cloud  on  his  title,  and  was 
without  foundation  in  truth -or  in  fact  and, 
with  the  counter  letter,  should  be  canceled 
and  erased  from  the  records. 

Plaintiff  prayed  for  Judgment  recognizing 
him  as  the  owner  of  the  tract  of  land,  and 
ordering  him  to  be  put  in  imssession  of  the 
same,  and  further  ordering  the  cancellation 
and  erasure  of  the  said  counter  letter  and 
affidavit 

The  answer  contains  a  duplication  of  the 
statements  of  the  affidavit,  coupled  with 
averments  that  Broussard  was  an  ignorant 
unlettered  man,  not  conversant  with  the  Eng- 
lish language;  and  that  the  act  of  sale  was 
never  explained  or  read  to  him,  but  he  was 
told  that  the  same  contained  all  the  verbal 


«s>Far  other  cases  see  aame  topic  and  KBT-NUMBBR  in  all  Ker-Numbarad  Olgects  and  Indaxss 
87  SO.-« 
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agreements  made  between  him  and  Brooks; 
and  that  he  signed  the  same  by  reason  there- 
of;  and  that  as  a  matter  of  fact  he  did  not 
owe  the  Indebtedness  assumed  by  Brooks. 

The  case  was  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  as  prayed  for 
in  his  petition.  The  defendants  have  ap- 
pealed. 

On  January  26,  1910,  Homer  Bronssard 
mortgaged  the  premises  in  question  to  A.  O. 
Lormand  to  secure  a  debt  of  $S,600,  repre- 
sented by  three  notes  of  Broussard  to  his 
own  order  and  by  blm  indorsed  in  blank. 
In  the  act  of  mortgage  Broussard  and  his 
wife  waived  their  homestead  rights  in  favor 
of  Lormand,  or  any  future  holder  of  said 
notes. 

On  February  23,  1912,  Broussard  mort- 
gaged the  said  premises  to  O.  Howard 
Brooks  to  secure  a  debt  of  $1,400,  represent- 
ed by  the  note  of  Broussard  to  his  own  or- 
der and  by  him  Indorsed  in  blank.  This 
act  of  mortgage  also  contained  a  similar 
walrer  of  homestead  rights. 

On  January  1,  1913,  these  fonr  notes  were 
ttue  and  unpaid,  and  also  .a  Judgment  in 
favor  of  one  Kaplan  against  Broussard  for 
$166,  with  Interest  and  costs,  less  a  credit 
of  $50. 

On  January  2,  1913,  Homer  Broussard  by 
notarial  act  sold  and  delivered  to  George 
Howard  Brooks  the  tract  of  land  In  con- 
troversy, for  the  consideration  of  the  pur- 
chaser obligating  and  binding  hlmsdf  to. 
pay  and  cancel  the  incumbrances  then  rest- 
ing on  said  land,  consisting  of  the  mortgages 
and  judgment  aforesaid,  and  the  taxes  on 
'the  property  for  1912,  aggregating  $S,498.- 
23.  The  vendor,  not  knowing  how  to  write, 
.signed  the  act  with  his  ordinary  mark. 

In  a  subsequent  act  without  date,  but  filed 
and  recorded  on  May  15,  1913,  Brooks  bound 
himself  to  sell  and  transfer  the  same  prop- 
erty to  Homer  Broussard  "and  no  other," 
and  "not  subject  to  transfer  under  any  cir- 
cumstances whatsoever;"  for  the  price  of 
$6,000  cash,  subject  to  the  following  condi- 
tion: 

"This  option  and  coatract  Is  to  expire  if  the 
said  purchase  and  payment  is  not  made  before 
November  Ist,  1913,  after  which  date  the  said 
appearer  will  be  under  no  obligation  to  sell  the 
said  property  to  the  said  Homer  Broussard  on 
any  terms  or  conditions  whatever." 

The  act  contained  a  further  stipulation  as 
follows: 

"Appearer  further  declares  that  he  is  to  al- 
low the  said  Homer  Broussard  to  reside  on 
said  place  for  the  year  1913  and  cultivate  same 
free  of  any  rent  to  be  paid  to  the  said  appearer. 
This  includes  only  rent  as  all  supplies  purchas- 
ed from  appearer  by  the  said  Homer  Broussard 
are  to  be  paid  for  the  same  as  if  this  contract 
was  not  in  existence." 

[1,2]  The  transaction  on  the  face  of  the 
acts  was  a  sale,  with  the  privilege  or  option 
of  repurchasing  within  a  limited  period  of 
time,  and  for  a  higher  price.  In  a  sale  with 
the  right  of  redemption,  the  vendor  reserves 


to  himself  the  power  of  taking  back  the  thing 
sold  by  returning  the  price  paid  for  it  Civ- 
il Code,  2667.  If  such  right  is  not  exercised 
within  the  time  agreed  on  by  the  vendor,  the 
purchaser's  title  becomes  absolute.  '  Id.,  2670. 
Hence,  even  considering  the  transaction  as  a 
sale  with  the  right  of  redemption,  a  perfe<!t 
legal  title  vested  in  the  plalntUI  on  November 
1,  1913. 

The  purpose  of  the  sale  was  to  provide  for 
the  payment  of  all  the  Incumbrances  on  the 
property,  and  to  secure  to  the  vendor  a  de- 
lay of  nine  months,  within  which  to  pay  the 
sum  agreed  upon  as  the  price  of  redemption, 
and  also  to  secure  to  th«  vendor  the  free  use 
of  the  premises  during  the  year  1913.  Boil- 
ed down,  the  transaction  was  a  transfer  of 
property  to  pay  the  debts  of  the  vendor,  with 
a  stipulation  of  the  right  of  redemption.  In 
a  similar  case  this  court  held  that  an  act 
ostensibly  a  sale,  the  purchase  of  which  was 
to  extinguish  a  real  indebtedness,  is  not  a 
mortgage,  but  a  giving  In  payment.  See 
Keough  V.  Meyers  &  Co.,  43  La.  Ann.  952,  9 
South.  913.  In  that  case,  as  in  this,  the  ven- 
dor remained  in  possession  of  the  property. 

After  the  sale,  the  plaintiff  mortgaged  the 
property,  and  with  the  money  thus  secured 
paid  the  mortgage  notes  for  $3,600.'  Plaintiff 
had  previously  i>ald  the  interest  on  these 
notes  and  the  taxes.  The  counter  letter  was 
not  recorded  until  after  this  mortgage  debt 
was  paid  and  canceled. 

The  Kaplan  Judgment  primed  plaintiff's 
mortgage,  and  he  made  an  arrangement  with 
Kaplan's  attorneys  for  further  time  to  p&y 
this  Judgment. 

The  counter  letter  was  delivered  to  Brous- 
sard, and  If  he  could  not  read  its  contents, 
he  had  ample  oppcfftunity  to  have  it  translat- 
ed and  read  to  him  by  some  person  of  his 
own  selection. 

On  October  29,  1913,  on  the  third  day  be- 
fore the  expiration  of  the  delay  fixed  for  the 
redemption  of  the  property,  Broussard  and 
his  wife  appeared  before  a  notary  public  and 
affixed  their  marks  to  a  lengthy  act,  reciting 
their  homestead  claim  on  the  premises,  and 
the  sale  of  January  2, 1913,  to  Brooks  for  the 
purpose  of  securing  him  "for  the  debts  as- 
sumed by  him  and  the  amount  due  Mm," 
which,  as  a  matter  of  fact,  were  not  more 
than  $4,000.  The  act  further  recited  that 
at  the  time  said  sale  was  made.  It  was  un- 
derstood and  agreed  between  the  parties 
that  the  same  was  a  mere  security,  whereby 
the  said  Brooks  was  to  retain  the  property 
as  security  until  he  was  paid  the  amount  due 
him ;  that  the  said  Brooks  failed  to  furnish 
Bronssard  with  a  counter  letter"  of  the  date 
of  said  sale  containing  the  verbal  agreements 
betn'een  them,  but  in  February  or  later  the 
said  Brooks  delivered  lio  said  Broussard  an 
undated  promise  to  sell  to  him  said  property 
on  or  before  November  1,  1913,  for  the  sum 
of  $6,000  cash,  said  promise  to  sell,  however. 
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not  containing  the  aforesaid  verbal  agree- 
ment between  them. 

The  act  torther  recited  "that  the  said 
counter  letter  was  recorded  by  said  Brous- 
sard  on  May  15,  1913,  In  Conveyance  Book  V 
2,  pages  148  and  149,  of  the  records  of  Acadia 
parish,"  that  the  consideration  of  said  pre- 
tended sale  was  vile  and  Inadequate,  as  the 
property  was  worth  at  the  time  frilly  the 
snm  of  (9,000,  and  that  the  transaction  was 
really  a  mortgage,  and  as  Mrs.  Brouasard 
did  not  sign  the  pretended  act  of  sale,  they 
were  entitled  to  a  homestead  under  the  law. 

The  recitals  of  this  act  show  that  Brons- 
sard  understood  the  contents  of  the  act  of 
gale  of  January  2,  1913,  and  of  the  subse- 
qnent  counter  letter,  and  that  his  sole  com- 
plaint, as  late  as  October  29,  1913,  was  that 
a  certain  verbal  agreement  between  blm  and 
Brooks  had  not  been  Incorporated  In  the 
counter  letter.  In  the  face  of  the  recitals 
of  the  act  of  October  29,  1913,  the  plea  that 
Brouasard  did  not  understand  the  contents 
of  said  act  of  sale  and  of  said  counter  lets 
ter  Is  not  worthy  of  consideration.  His  tes- 
tlmoDy  as  to  the  verbal  agreement  Is  contra- 
dicted by  Brooks,  who  Is  corroborated  by 
the  counter  letter,  which  was  received,  held, 
and  recorded  by  Broussard  without  objection 
or  protest. 

The  Judge  below  evidently  gave  credit  to 
the  testimony  of  the  plaintiff,  and  we  see 
no  good  reasons  for  disturbing  his  finding. 
See  Franklin  v.  Sewall,  110  La.  292,  84  South. 
44& 

[3]  The  parties  in  dealing  with  the  proper- 
ty did  not  fix  its  sale  value  at  more  than 
$6,000,  and  if,  as  averred  by  defendant,  it 
was  worth  $9,000,  It  sold  for  nearly  two- 
thirds  of  its  value.  In  the  Franklin  Case 
(110  La.  299,  34  South.  451)  the  court  said: 

"True,  the  price  was  lew  than  half  the  value 
<A  the  property,  but  it  was  not  insignificant." 

[4]  We  are  satisfied  from  the  evidence  that 
the  act  of  sale  and  the  counter  letter  repre- 
sented the  true  contract  and  agreement  be- 
tween the  parties,  and  that  the  plaintiff,  as 
a  legal  consequence  of  the  failure  of  Brous- 
sard to  redeem,  became  the  absolute  owner 
of  the  property.  Whatever  homestead  rights 
may  have  remained  in  Broussard  and  wife, 
after  their  waivers  supra,  were  extinguished 
by  the  sale  to  Brooks.  If  the  debts  which 
Brooks  assumed  to  pay  were  less  than  the 
amount  expressed  in  the  act  of  sale,  he  may 
be  accountable  to  Broussard  for  the  differ- 
ence. If  Brooks  has  not  paid  the  Kaplan 
judgment,  he  and  his  property  are  bound,  and 
the  defendant  has  not  been  injured.  In  oth- 
er words,  the  fact  that  the  plaintiff  may  not 
have  fully  paid  the  price  of  the  sale  does 
not  affect  his  title.  No  demand  for  the  nulli- 
ty of  the  sale  for  nonpayment  of  the  price  is 
before  the  court,  nor  could  such  a  demand 
be  urged  without  a  restitutio  In  Integrum. 

Judgment  affirmed. 


(«  Flik  46S) 

OPITZ  et  aL  T.  MORGAN. 

(Supreme  Court  of  Florida.    Dec.  9,  1914.) 

(SyUabiu  by  the  Court.) 

1.  Eqihtt  «=>362  — Pboccdube  — Monoir  to 
Dismiss  Biix. 

A  motion  to  dismiss  a  bill  in  equity  for 
want  of  equity  is  not  known  to  our  practice. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  Si  758-761;   Dec.  Dig.  «=»362.] 

2.  ExBOirroBS  ano  AoiaNiSTBATORS  d=s>469— 
AccouNTiira — Ciscurr  Oodbts— EIquitt  Ju- 

BISDIOTIOir. 

The  circuit  courts  as  courts  of  equity  have 
jurisdiction  to  compel  accounting  and  discovery 
and  to  give  appropriate  relief  in  cases  of  mis- 
management of  estates  by  administraton  and 
executors,  particularly  where  the  probate  courts 
cannot  administer  the  relief  necessary  to  com- 
plete justice  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administnttors,  Cent.  Dig.  H  2000-2009, 
2012,  2013;   Dec.  Dig.  «=>469.] 

Appeal  from  Circuit  Court,  Brevard  Coun« 
ty ;  J.  W.  Perkins,  Judge. 

Suit  by  Paul  Opitz  and  others  against 
Frederick  A.  Morgan,  as  administrator  with 
will  annexed  of  William  Treutler,  deceased. 
From  an  order  dismissing  amended  bill,  com- 
plainants appeal.    Reversed. 

F.  J.  Webb,,  of  Titusvllle,  and  Bisbee  * 
Bedell,  of  Jacksonville,  for  appellants.  Ru- 
fus  M.  Robblns  and  Minor  S.  Jones,  both  c^ 
Titusvllle,  for  appellee. 

WHITFIIBLD,  J.  A  bill  In  equity  was 
brought  by  beneficiaries  of  an  estate  alleging 
various  acts  of  mismanagement  of  the  estate 
by  the  administrator  with  the  will  annexed 
and  praying  for  an  accounting,  for  discovery, 
and  for  general  relief.  A  demurrer  to  the 
bill  of  complaint,  on  the  ground  that  the  re- 
lief sought  could  be  had  in  the  county  Judge's 
court  tn  which  court  the  settlement  of  the 
estate  Is  pending,  was  sustained.  An  amend- 
ed bill  was  filed,  and  on  motion  It  was  dis- 
missed.   The  complainants  appealed. 

[1]  A  motion  to  dismiss  a  bill  in  equity 
for  want  of  equity  Is  not  known  to  our  prac- 
tice. See  Hull  v.  Burr,  61  Fla.  625,  55  South. 
852. 

[2]  Under  the  Constitution  of  1868,  art  7, 
I  8,  as  amended  In  1875,  which  gave  circuit 
courts  "original  Jurisdiction  In  all  cases  in 
equity,'"  and  "appellate  jurisdiction  of  mat- 
ters pertaining  to  the  probate  Jurisdiction 
and  the  estates  and  interests  of  minors  in 
the  county  courts,"  it  was  held  that  a  court 
of  equity  has  concurrent  Jurisdiction  with 
the  probate  court  over  the  administration  of 
the  assets,  of  deceased  persons,  and  that  the 
probate  court  may  remove  an  administrator, 
but  it  cannot  grant  the  same  relief  as  a  court 
of  chancery.  Sanderson's  Adm'r  v.  Sander- 
son, 17  Fla.  820,  text,  831. 

Under  the  present  Constitution  the  circuit 
courts — 

"have  exclusive  original  jurisdiction  in  all  cases 
in  equity    *    *    *    and  lupervition  and  appel- 
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late  Jnrlsdiction  of  matters  arising  before  coun- 
ty judges  pertaining  to  their  probate  jarisdic- 
tion,  or  to  the  estates  and  interests  of  minors." 

It  seems  clear  that  tbe  drcnlt  conrts  as 
courts  of  equity  have  Jnrlsdiction  In  all  such 
cases  as  this,  particularly  wbere  as  In  this 
case  the  probate  court  cannot  administer  the 
relief  necessary  to  complete  justice  In  the 
premises.  This  was  the  rule  under  the  Con- 
stitution of  1868.  See  Rltch  r.  Bellamy,  14 
Fla.  637. 

The  order  appealed  from  la  reversed. 

BHACKLBFOBD,  O.  J.,  and  TAYLOB, 
OOCKRELL,  and  HOCKER,  JJ.,  concur. 


(68  71a.  479) 

FLANDERS  t.  GEORGIA  S.  &  F.  RT.  CO. 
(Supreme  Court  of  Florida.    Dec.  9,  1914.) 

(Byllabut  hv  th«  Court.) 
i.  Death  «=»H,  38,  41— Right  of  Action- 
Statute. 

At  common  law  no  right  of  action  existed  in 
any  one  to  recover  damages  for  the  death  of  a 
person.  Any  statutory  right  of  action  given  to 
recover  damagqg  for  the  wrongful  death  of  a 
person  must  be  instituted  and  maintained  by  the 
persons  and  for  the  damages  as  stated  in  the 
statute  conferring  the  right  of  action,  and  the 
action  must  l>e  brought  within  the  time  fixed  by 
the  statute. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig.  Its  10,  15,  53,  66,  57,  79 ;  Dec.  Dig.  «=»11, 
38,  41.] 

2.  CoiruvRCB  ^=s>8— States  ®s>4— Supbemact 

OF  United  States  Laws. 

'Whenever  a  valid  federal  regulation  covers 
a  subject  within  the  sphere  of  the  federal  law, 
it  is  paramount;  and  any  and  all  conflicting 
state  regulations  of  such  subject  are  ipso  facto 
wholly  excluded  therefrom.  Otherwise  the  fed- 
eral enactments  would  not  be  the  supreme  law  of 
the  land,  and  the  federal  authority  would  not 
be  paramount  within  its  sphere  of  operation. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  J  5;  Dec.  Dig.  «=>8;  States,  Cent 
Dig.  S  2;   Dec.  Dig.  <S=>4.] 

8.  CoMMEBCB  $=38— Action   fob  Wbonofiti. 

Death  —  Federal  Eufloteb's  Liability 

Act. 

If  the  facts  on  which  a  cause  of  action  must 
rest  bring  the  cause  within  the  operation  of  the 
the  paramount  federal  statute,  it  is  quite  imma- 
terial how  or  when  the  real  facts  developed  in 
the  progress  of  the  cause. 

[Bid.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  {  5;   Dec.  Dig.  «=>8.] 

4.  COHMKBCK    «=s>S— IntEBSTATK     CoMUXBOB— 

What  Law  Govebns. 

When  the  facts  of  a  case,  whether  developed 
by  the  pleadings  or  by  the  evidence,  bring  the 
federal  law  regulating  interstate  commerce  into 
operation,  such  law  is  paramount  and  excludes 
all  conflicting  state  regulations,  even  though  the 
tects  are  commingled  with  other  facts  showing 
an  intrastate  operation  at  the  same  time  by  the 
same  parties  and  by  the  means  used  by  them. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  6 ;  Dec.  Dig.  «s>8.] 
6.  ComiKBOB  «=»8— Injtjbt  to  Sebvant— Iw- 

tebstate  Commekce— What  Law  Governs. 

Where  a  decedent  was  fatally  injured  while 

he  was  employed  in  interstate  commerce  as  an 

employ^  of  a  "common  carrier  by  railroad,"  as 

a  proximate  result  of  the  negligence  of  the  car- 


rier, the  dominant  federal  law  controls  and  la 
exclusive,  even  though  the  decedent  and  the  car- 
rier were  also  engaged  in  intrastate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  1 6 ;  Dec.  Dig.  «=>8.] 

6.  Pleading  «=>93  —  Pbockdubk  —  Right  of 

Action. 

Procedure  is  not  of  substance  or  at  all  ma- 
terial, where  the  facts  on  which  the  cause  of 
action  rests  do  not  authorize  the  action  as 
brought  to  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  $$  189, 190;  Dec.  Dig.  «s>93.) 

Error  to  Circuit  Court,  Duval  County; 
Geo.  Couper  Gibbs,  Judge. 

Action  by  William  B.  Flanders  against  the 
Georgia  Southern  &  Florida  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
brings   error.    Affirmed. 

W.  M.  Toomer,  of  Jac1{8<mvllle,  for  plain- 
tiff in  error.  John  O.  Cooper  &  Son,  of  Jack- 
sonville, for  defendant  In  error. 

WHITFIELD,  3.  In  bis  Individual  capac- 
ity Flanders  brought  an  action  against  the 
railroad  company  under  the  General  Statutes 
of  1906  to  recover  damages  for  mental  pain 
and  suffering  and  for  loss  of  services  caused 
by  the  alleged  wrongful  death  of  his  minor 
child,  Charles  Emory  Flanders;  the  declara- 
tion alleging  that  the  decedent  was  an  em- 
ploye of  the  defendant  "as  a  Bwitchinan  on 
the  railroad  yards,  X'b,  and  terminals  o£ 
said  cpmpany,  at  and  near  Palatka,  Putnam 
county,  Fla.,  his  said  death  having  resulted 
from  the  passing  over  his  body  of  a  locomo- 
tive engine  of  said  defendant,"  at  Palatka, 
and  that  such  death  was  caused  by  stated 
negligence  of  the  defendant  railroad  com- 
pany. The  defendant  pleaded  not  guilty,  and 
that  the  alleged  injury  was  caused  solely 
by  the  negligent  acts  of  the  decedent  Issue 
was  joined  on  these  pleas.  Later,  a  special 
plea  of  assumed  risk  was  filed.  A  demurrer 
to  this  special  plea  was  overruled.  By  leave 
of  court  and  over  the  objection  of  the  plain- 
tiff a  further  plea  was  filed,  as  follows: 

"That  the  said  Charles  Emory  Flanders,  men- 
tioned in  plaintiff's  declaration,  at  the  time  of 
the  injury  causing  his  death  and  immediately 
prior  thereto,  was  employed  as  a  switchman  by 
this  defendant,  a  common  carrier  by  railroad, 
operating  a  line  of  railroad  between  and  through 
the  states  of  Georgia  and  Florida,  and,  among 
other  points,  between  the  city  of  Valdoeta  in  the 
state  of  Georgia,  and  the  city  of  Palatka  in  the 
state  of  Florida,  and  engaged  in  commerce  l>e- 
tween  said  states,  and  that  the  said  Charles  Em- 
ory Flanders,  at  the  said  time  of  the  injuries 
causing  his  death,  and  immediately  prior  there- 
to, was  acting  as  such  switchman  in  the  operat- 
ing and  handling  of  a  certain  train  of  the  defend- 
ant running  between  the  city  of  Valdosta  in 
the  state  of  Georgia,  and  the  city  of  Palatka  in 
the  state  of  Florida,  and  which  train  had  just 
arrived  in  the  city  of  Palatka  in  the  state  of 
Florida,  from  the  city  of  Valdosta  in  the  state 
of  Georgia,  and  was  then  and  there  being  han- 
dled and  operated  in  the  city  of  Palatka,  Fla., 
by  employes  of  said  defendant,  including  said 
Charles  Emory  Flanders,  preparatory  to  its 
leaving  the  city  of  Palatka  in  the  state  of  Flor- 
ida  for  a  condnnouB  movement  of  said  train 
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from  said  city  of  Palatka  in  the  state  of  Florida, 
through  portions  of  the  state  of  Florida  and 
through  portions  of  the  state  of  Georgia  to  the 
city  of  Valdosta  in  the  state  of  Georgia,  and 
that  the  said  injuries  of  the  said  Charles  Emory 
Flanders,  resulting  in  his  death,  occurred  while 
he  was  thus  engaged  in  such  commerce  between 
the  states  of  Georgia  and  Florida,  and  while  the 
defendant  was  thus  engaged  in  operating  its 
said  train  between  and  through  the  said  states 
of  Georgia  and  Florida,  and  that  nnder  and  by 
the  terms  of  the  act  of  Congress  of  the  United 
States  of  America  in  such  cases  made  and  pro- 
Tided,  the  defendant  is  made  liable  to  and  the 
right  of  action,  if  any,  is  given  to  and  vested  in 
the  personal  representative  of  said  Charles  Em- 
ory Flanders,  deceased,  for  the  benefit  of  cer- 
tain persons  therein  named,  including  the  par- 
ents of  the  said  Charles  Emory  Flanders,  de- 
ceased, and  that  the  plaintiff  in  this  cause  is 
the  father  of  said  Charles  Emory  Flanders,  de- 
ceased, and  that  the  plaintiff  in  this  cause  is 
not  such  personal  representative  of  said  Charles 
Emory  Flanders,  deceased,  and  this  action  is 
not  brought  or  maintained  by  plaintiff  as  such 
representative  of  Charles  E.  Flanders,  deceased, 
and  that  plaintiff  has  no  right  or  authority  to 
bring  and  maintain  the  said  above-entitled  ac- 
tion. 

"And  this  the  defendant  is  ready  to  verify. 
Wherefore  it  prays  the  Judgment  of  the  writ 
and  declaration  in  this  cause,  and  that  the  same 
may  be  quashed." 

A  demurrer  to  this  last  plea  was  over- 
ruled. The  following  stipulation  was  then 
ffled: 

"It  is  stipulated  in  the  foregoing  cause  in  open 
court  at  the  trial  of  said  cause  that  the  plea 
filed  by  leave  of  court  on  this  date  and  attached 
to  notice  of  motion  for  leave  to  file  same,  which 
notice  was  filed  February  13,  1914,  correctly 
states  the  facts  in  regard  to  the  matters  and 
things  set  forth  in  said  plea;  and  that  upon 
motion  of  defendant's  attorneys  on  the  said 
stipulation  and  plea  that  the  court  shall  instruct 
a  verdict  in  favor  of  the  defendant  upon  the 
above  mentioned  and  described  plea,  filed  Feb- 
ruary 16,  1914,  by  leave  of  court,  and  that  the 
court  shall  act  upon  the  said  motion  without  the 
intervention  of  a  Jury." 

Final  Judgment  for  the  defendant  was  en- 
tered, and  the  plaintiff  on  writ  of  error  con- 
tends that  there  was  error  in  allowing  the 
last  or  second  additional  plea  to  be  filed, 
and  in  oyermllng  the  demurrers  to  the  first 
and  second  additional  pleas. 

[1]  At  common  law  no  right  of  action  exist- 
ed in  any  one  to  recover  damages  for  the 
death  of  a  person.  Any  statutory  right  of 
action  given  to  recover  damages  for  the 
wrongful  death  of  a  person  must  be  Institut- 
ed and  maintained  by  the  persons  and  for 
the  damages  as  stated  in  the  statute  confer- 
ring the  right  of  action ;  and  the  action  must 
be  brought  within  the  time  fixed  by  the  stat- 
ute. 

[2]  Article  6  of  the  Constitution  of  the  Unit- 
ed States  provides  that: 

'^bis  Constitution  and  the  laws  of  the  Unit- 
ed States  which  shall  be  made  in  pursuance 
thereof:  and  all  treaties  made,  or  which  shall 
be  made,  under  the  authority  of  the  United 
States,  shall  be  the  supreme  law  of  the  land ; 
and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  Constitution  or  laws  of 
any  state  to  the  contrary  notwithstanding." 

Whenever  a  valid  federal  regulation  cov- 
ers a  subject  within  the  sphere  of  the  feder- 


al law,  it  is  paramount;  and  any  and  all 
conflicting  state  regulations  of  such  subject 
are  ipso  facto  wholly  excluded  therefrom. 
Otherwise  the  federal  enactments  would  not 
be  the  supreme  law  of  the  land,  and  the  feder- 
al authority  would  not  be  paramount  within 
its  sphere  of  operation.  See  Simpson  v. 
Shepard,  230  U.  S.  352,  33  Sup.  Ct.  729,  57 
L.  Ed.  1511.  48  L.  R.  A.  (N.  S.)  1151. 

[3]  It  is  contended  that  the  federal  regu- 
lation giving  a  right  of  action  in  case  of  a 
wrongful  death  for  the  recovery  of  damages 
"for  the  benefit  of  the  survlTing  widow  or 
husband  and  children  of  such  employ^ ;  and. 
If  none,  then  of  such  employe's  parents ;  and, 
if  none,  then  of  the  next  of  kin  dependent 
upon  such  employe" — does  not  cover  the  same 
subject  covered  by  the  state  law  giving  a 
right  of  action  to  the  parent  to  recover  dam- 
ages for  bis  mental  pain  and  suffering  and 
for  loss  of  services  caused  by  the  wrongful 
death  of  his  minor  child.  But  within  the 
sphere  it  operates,  the  federal  law  covers 
every  case  of  wrongful  death  whether  of  an 
adult  or  a  minor ;  and  within  the  sphere  of 
its  operation  the  federal  law  is  both  para- 
mount and  exclusive.  Therefore  any  regula- 
tion by  the  state  that  In  any  material  way 
conflicts  with  the  paramount  federal  law  is 
excluded.  Taylor  v.  Taylor,  232  U.  S.  363, 
34  Sup.  Ct  350,  58  L.  Ed.  638 ;  St.  Louis,  S. 
F.  &  T.  R.  Co.  v.  Seale,  229  U.  S.  156,  33  Sup. 
Ct.  651,  57  h.  Ed.  1129,  Ann.  Cas.  1914C,  156; 
Michigan  Cent  R.  Co.  v.  Vreeland,  227  U.  S. 
59,  33  Sup.  Ct  192,  67  L.  Ed.  417,  Ann.  Cas. 
1914C,  176;  North  Carolina  R.  B.  Co.  v. 
Zachary,  232  U.  S.  248,  34  Sup.  Ct.  305,  58 
L.  Ed.  591,  Ann.  Cas.  1914C,  159 ;  St  Louis, 
I.  M.  &  S.  R.  Co.  v.  Hesterly,  228  U.  S.  702, 
33  Sup.  Ct  703,  57  L.  Ed.  1031. 

The  state  law.  In  its  terms  and  purpose,  is 
plainly  in  conflict  with  the  federal  law,  and 
the  latter,  within  its  proper  sphere  of  action, 
wholly  supersedes  the  former;  and  in  cases 
to  which  the  federal  law  applies  it  should  be 
administered  as  the  supreme  law  of  the  land 
to  the  exclusion  of  conflicting  state  regula- 
tions, as  required  by  the  federal  Constitution. 

The  act  of  Congress  approved  April  22, 
1908  (35  Stat  65,  c.  149)  and  the  amendment 
thereto  approved  April  5,  1910  (36  Stat.  291, 
c.  143  [U.  S.  Comp.  St  1913,  {§  8657-8665]), 
give  a  right  of  action  to  recover  damages  for 
wrongful  death  solely  to  the  "personal  repre- 
sentative" of  a  deceased  person  who  was  at 
the  time  of  his  fatal  injury  an  employ^  of 
a  "common  carrier  by  railroad"  engaged  in 
interstate  commerce,  and  such  employ^  was 
fatally  injured  while  employed  by  such  car- 
rier in  interstate  commerce,  by  reason  of 
"the  negligence  of  any  officers,  agents  or  em- 
ployes of  such  carrier  or  by  reason  of  any  de- 
fect or  insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves  or  oth- 
er equipment,"  of  the  railroad  carrier.  Th» 
beneficiaries  of  this  right  of  action  are: 
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"The  surriving  widow  or  haaband  and  children 
of  such  emplojii;  and  if  none,  then  such  em- 
ploye's parents;  and,  if  none,  then  the  next  of 
kin  dependent  upon  such  employs." 

In  all  cases  the  action  must  be  brought 
and  maintained  by  tbe  decedent's  "personal 
representative,"  viz.,  his  executor  or  admin- 
istrator.   By  the  terms  of  the  statute: 

"No  auction  shall  be  maintained  ander  this  act 
unless  commenced  within  two  years  from  the 
day  the  cause  of  action  accrued." 

This  statute  is  paramount  within  its  prop- 
er sphere  of  operation,  and  wholly  excludes 
all  conflicting;  state  regulations  of  the  subject 
covered.  See  In  re  Employers'  Liability  Gas- 
es (Mondou  V.  New  Tork,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  38 
L.  R.  A.  (N.  S.)  44 ;  Lamphere  y.  Oregon  Rail- 
road &  Nav.  Co.,  196  Fed.  336,  116  C  C.  A. 
166,  47  L.  R.  A.  (N.  S.)  1,  and  notes. 

The  state  statute,  section  3147,  General 
Statutes  of  1906,  giving  a  right  of  action  to 
a  father  to  recover  damages  for  his  men- 
tal pain  and  suffering  and  loss  of  services, 
caused  by  the  wrongful  death  of  his  minor 
child,  conflicts  with  the  federal  law  and  Is 
superseded  thereby,  and  its  operation  is  whol- 
ly excluded  when  tbe  following  three  circum- 
stances concur:  (1)  Where  the  minor  child 
is  an  employe  of  a  "common  carrier  by 
railroad"  engaged  In  interstate  or  foreign 
commerce,  and  (2)  the  fatal  injury  occurs 
while  the  decedent  was  employed  by  such 
carrier  in  interstate  or  foreign  commerce, 
and  (3)  tbe  death  results  "in  whole  or  in 
part  from  the  negligence  of  any  of  tbe  of- 
ficers, agents,  or  employes  of  such  carrier, 
or  by  reason  of  any  defect  or  insufficiency, 
due  to  its  negligence,  In  its  cars,  engines, 
appliances,  machinery,  traclc,  roadbed,  worli:s, 
boat,  wharves  or  other  equipment"  of  the 
carrier. 

The  act  of  Congress  giving  this  right  of  ac- 
tion not  existing  at  common  law,  is  para- 
mount substantive  law  creating  a  new  right 
and  limiting  in  express  terms  its  use  and 
purposes,  specifically  desigpating  its  bene- 
ficiaries, and  giving  the  right  to  maintain 
the  action  solely  to  tbe  "personal  represen- 
tative" of  a  decedent,  and  excluding  all  con- 
flicting state  regulations.  Such  legislation 
therefore  cannot  be  regarded  as  a  mere  reg- 
ulation of  Judicial  procedure:  and  Its  es- 
sential requirements  cannot  t>e  affected  by 
mere  possible  waivers  resulting  from  the  or- 
der of  presenting  pleadings  or  of  procedure 
that  might  operate  in  a  local  forum  to  af- 
fect a  right  given  by  the  local  law  and  in 
controversy.  This  being  so,  if  the  facts  on 
which  the  cause  of  action  must  rest  bring  tbe 
case  within  the  operation  of  the  paramount 
federal  statute,  it  is  quite  immaterial  how  or 
when  the  real  facts  developed  in  the  progress 
of  the  cause.  St  Louis,  S.  F.  &  T.  R.  Co.  t. 
Scale,  229  D.  S.  156,  33  Sup.  Ct  651,  57  L.  Ed. 
1129,  Ann.  Cas.  1914C,  156;  Grand  Trunk 
Western  Ry.  Co.  v.  Lindsay,  233  U.  S.  42,  34 
Sup.  Ct  681,  68  L,  Ed.  83S,  Ann.  Cas.  1914C, 
168L 


Tbe  stipulation  Is  that  tbe  last  additional 
plea  "correctly  states  the  facts,"  and  the  plea 
distinctly  avers  that  the  decedent,  "at  the 
time  of  tbe  injury  causing  hia  death  and  im- 
mediately prior  thereto,  was  employed  as 
a  switchman  by  this  defendant,  a  common 
carrier  by  railroad,  operating  a  line  of  rail- 
road between  and  through  the  states  of  Geor- 
gia and  Florida,  *  •  •  and  engaged  lo  com- 
merce between  the  states,  and  that  the  said 
Charles  Flanders,  at  tbe  said  time  of  the  in- 
juries causing  his  death,  and  immediately  pri- 
or thereto,  was  acting  as  such  switchman  in 
the  operating  and  handling  of  a  certain  train 
of  the  defendant,  •  •  •  which  train  bad 
Just  arrived  in  tbe  city  of  Palatka,  •  •  • 
Fla.,  from  •  •  •  Valdosta,  •  •  •  Ga., 
and  was  then  and  there  being  handled  and 
operated  in  •  •  •  Palatka,  Fla.,  by  tbe 
employes  of  said  defendant,  including  said 
Charles  Emory  Flanders,  preparatory  to  its 
leaving  »  •  •  palatka,  •  •  •  Fla.,  for 
a  continuous  movement  of  said  train  •  •  • 
to  Valdosta,  •  •  •  6a.";  and  that  tbe 
Injuries  complained  of  occurred  while  the  de- 
cedent was  thus  engaged  in  interstate  com- 
merce and  while  tbe  defendant  was  engaged 
in  interstate  commerce  as  stated;  and  that 
the  action  is  not  brought  or  maintained  by 
the  personal  representative  of  tbe  decedent 
as  required'  by  the  act  of  Congress  giving  the 
right  of  action ;  and  the  conclusion  stated  is 
that  the  plaintiff  has  no  right  to  bring  and 
maintain  tbe  action.  The  stipulation  es- 
tablishes, for  the  purposes  of  this  cose,  tbe 
facts  that  clearly  show  tbe  decedent  was 
fatally  injured  while  be  was  employed  in  in- 
terstate commerce  as  an  employe  of  the  de- 
fendant a  "common  carrier  by  railroad,"  en- 
gaged in  interstate  commerce,  and  it  is  al- 
leged in  the  declaration  that  tbe  injury  was 
caused  by  the  stated  negligence  of  tbe  said 
carrier.  It  thus  clearly  appears  that  tbe 
federal  law  controls,  and  such  law  is  ex- 
clusive even  though  the  plea  does  not  nega- 
tive tbe  doing  of  Intrastate  business  also  by 
the  defendant  and  the  decedent  employe  at 
the  time  of  tbe  fatal  Injury.  North  Carolina 
R.  R.  Co.  T.  Zacbary,  232  C.  S.  248,  34  Sop. 
Ct  305,  58  L.  Ed.  591,  Ann.  Cas.  1914C,  159. 

Under  the  federal  law  the  administrator 
or  executor  alone  may  maintain  tbe  action 
and  tbe  recovery  is  in  general  for  pecuniary 
damage  only.  See  M.  C.  Ry.  Co.  t.  Vreeland, 
227  U.  8.  59,  33  Sup.  Ct  192,  57  I*  Ed.  417, 
Ann.  Cas.  1914C,  176. 

[4,  S]  When  the  facts  of  a  case,  whether 
developed  by  tbe  pleadings  or  by  the  evidence, 
bring  the  federal  law  into  operation,  such  law 
is  paramount  and  excludes  all  conflicting 
state  regulations,  even  though  the  facts  are 
commingled  with  other  facts  showing  an  in- 
trastate operation  at  tbe  same  time  by  the 
same  parties  and  by  tbe  means  used  by  them. 
See  St  Louis,  S.  F.  &  T.  R.  Co.  v.  Scale,  229 
U.  S.  156,  33  Sup.  Ct  651, 57  L.  Ed.  1129,  Ann. 
Cas.  19140,  156 :  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Lester  (Tex.  Civ.  App.)  149  S.  W.  842;  East- 
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em  Ry.  Co.  of  New  Mexico  t.  EHUs  (Tex. 
ClT.  App.)  103  S.  W.  701;  C,  N.  O.  &  T.  P. 
Ry.  T.  Bonhara  (Tenn.)  171  S.  W.  79. 

In  other  words,  a  conflicting  state  regula- 
tion cannot  operate  in  a  sphere  covered  bj 
a  federal  regulation  where  matters  of  state 
regulation  are  indiasolubly  commingled  with 
those  exclusively  controlled  by  the  paramount 
federal  law,  for  the  reason  that  In  auch  cases 
the  federal  regnlatlon  is  paramount  and  ex- 
clusive; the  purpose  of  the  federal  law  be- 
ing to  maintain  uniformity  and  supremacy. 

[t]  The  plaintiff  contends  that  the  defend- 
ant, having  pleaded  the  general  issue  and 
assumption  of  risk,  should  not  afterwards 
be  allowed  to  Interpose  the  last  additional 
plea  stating  facts  on  which  the  right  of  the 
plain  tiff  to  maintain  the  action  as  brought  is 
challenged.  But  the  plaintiff  brought  the  ao- 
tlon  as  he  chose  to  do,  and  the  defendant  was 
called  upon  to  respond,  to  the  action  as 
brought  Besides  this,  the  contention  relates 
to  mere  procedure,  and  procedure  is  not  of 
substance  or  at  all  material  where  the  facts 
on  which  the  cause  of  action  rests  do  not 
authorize  the  action  as  brought  to  be  main- 
tained. The  facts  stated  in  the  plea  are  ex- 
pressly admitted  to  be  true.  Such  tacts 
clearly  show  that  the  federal  law  is  appli- 
cable, while  the  action  is  brought  under  the 
state  law.  Being  applicable  to  the  facts  of 
the  case,  the  federal  law  by  its  paramount 
force  and  effect  supersedes  and  excludes  the 
state  law.  It  is  therefore  immaterial  wheth- 
er other  pleas  had  been  filed  or  whether  the 
last  plea  be  regarded  as  being  in  abatement 
or  In  bar  of  the  action  brought  under  the 
state  law.  On  the  admitted  facts  apd  not- 
withstanding the  previous  pleas  In  the  case, 
the  state  law  Is  superseded  and  excluded  by 
the  paramount  federal  law,  and  the  action 
brought  under  the  state  law  cannot  be  main- 
tained. In  bringing  the  action  the  express 
requirements  of  the  federal  law  were  not 
complied  with  either  as  to  the  necessary 
party  plaintiff  or  as  to  the  nature  of  the 
damages  claimed.  The  action  therefore 
could  not  be  maintained  under  the  federal 
law,  no  appropriate  and  timely  amendments 
being  offered. 

In  other  words,  the  plaintiff  brings  his  ac- 
tion under  the  state  law,  and  during  the 
progress  of  the  cause  expressly  admits  facts 
that  under  a  paramount  federal  law  operate 
to  exclude  the  state  law,  and  without  offer- 
ing amendments  to  comply  with  the  federal 
law  the  plaintiff  stipulates  that  the  court 
may  act  on  the  admitted  facts  thereby  mak- 
ing ineffectual  the  action  as  brought. 

The  plaintiff  apparently  made  ao  effort  to 
bring  himself  within  the  mandatory  require- 
ments of  ttie  act  of  Congress  that  the  "per- 
sonal representative"  alone  shall  bring  and 
maintain  the  action  (see  Missouri,  K.  &  T.  R. 
Oa  T.  Wulf,  226  U.  S.  570,  33  Sup.  Ct  135. 
57  L.  Ed.  355,  Ann.  Cas.  1914B,  134) ;    and 


as  it  is  clear  that,  under  the  stipulated  facts, 
there  can  be  no  recovery  under  the  state  law, 
there  was  no  error  in  permitting  the  filing 
or  in  sustaining  on  demurrer  the  last  addi- 
tional plsa. 

It  is  unnecessary  to  consider  the  first  addi- 
tional plea,  since  the  Judgment  entered  on  tlie 
stipulation  was  proper. 

Judgment  affirmed. 

SHACKLEFORD,  0.  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


((8  Fla.  52S) 
CITS  OF  PALATKA  v.  PALATKA  WATER- 
WORKS. 

(Supreme  Court  of  Florida.    Dec.  22,  1914.) 

(Byttahtu  ^Ir  the  Oowi.) 

1.  Waters  ano  Water  ConBSKS  iS=s>203— Wa- 
ter -CoicPAinKS— Action  fob  Rentals— De- 
fense. 

When  the  Bole  consideration  for  a  contract 
to  pay  hydrant  rentals,  for  hydrants  not  used, 
between  a  municipality  and  a  waterworks  com- 
pany is  the  furnishing  through  the  system  "of  a 
full  and  reliable  supply  of  water  for  fire  protec- 
tion and  other  purposes,"  the  municipality  may 
plead,  in  an  action  for  these  rentals,  that  the 
company  did  not  furnish  through  the  system  "a 
full  and  reliable  supply  of  water  for  fire  and 
other  purposes." 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water   Courses.   Cent   Dig.   §$  289,   290-299; 
Dec.  Dig.  «=>203.] 

2.  Waters  awd  Water  Ootjrses  «=»20S— Wa- 
ter CoKPAmiB  — Action  fob  Rentals  — 
Pleading — Municipal  Corporations. 

If  the  donee  of  a  franchise  from  a  munici- 
pality provides  a  loose  test  for  its  continuing 
obligation  to  pay  hydrant  rentals,  the  munici- 
pality may  be  pardoned  for  the  use  of  general 
language  in  pleading  the  breach  of  this  duty. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  289,  290-209; 
Dec.  Dig.  «=»203.] 

Error  to  Circuit  Court,  Putnam  County; 
J.  T.  WUIs,  Judge. 

Action  by  the  Palatka  Waterworks,  a  Flor- 
ida corporation,  against  the  City  of  Palatka, 
a  municipal  corporation.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Hllbum  &  Merryday,  of  Palatka,  for 
plaintiff  in  error.  Axtell  &  Rineliart,  of 
Jacksonville,  for  defendant  in  error. 

COCKRELL,  J.  The  waterworks  corpora- 
tion recovered  Judgment  against  the  city  of. 
Palatka  for  hydrant  rentals,  alleged  to  be 
due  upon  a  contract  Passing  certain  prac- 
tice points,  the  vital  issue  depends  upon  a 
plea  tendered  by  the  dty,  to  which  a  demur- 
rer was  sustained. 

[1]  In  the  contract,  the  franchise  granted 
by  the  city,  there  were  numerous  provisions 
as  to  the  character  of  the  system  of  water- 
works to  he  established,  the  source  of  the 
water  supply,  the  charges  to  be  assessed 
against  private  consumers,  the  standpipe  to 
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be  erected,  and  otber  provisions  going  to 
the  life  and  validity  of  the  franchise.  The 
city  contracted  for  Itself  as  follows: 

"In  consideration  of  the  famishing,  throngh 
works  as  above  described,  of  a  full  and  reliable 
supply  of  water  for  fire  protection,  and  other 
purposes,  the  city  of  Palatka  hereby  agrees  to 
rent  from  the  owner  of  said  works,  during  the 
term  of  twenty-five  (25)  years  (or  until  the  city 
shall  sooner  purchase  said  works,  as  hereinafter 
provided),  forty  (40)  double-norale  fire  hydrants, 
at  an  annual  rental  of  fifty  ($50)  dollars  each, 
payable  quarterly,  the  city  to  have  and  to  exer- 
cise the  right  to  rent  additional  hydrants  at  the 
same  rate  upon  pipe  extended  as  provided  in  sec- 
tion four  (4)  and  at  the  rate  of  forty  ($40)  dol- 
lars each  per  annum  for  additional  hydrants  set 
upon  the  aforesaid  twenty-six  thousand  (26,000) 
feet  of  pipe." 

In  the  language  of  this  section,  the  dty 
pleaded  In  defense  of  this  action  for  the  con- 
tract rentals  of  hydrants  not  used,  that  the 
platntiS  "failed  to  furnish  through  said 
works  a  full  and  reliable  supply  of  water  for 
fire  protection  and  other  purposes."  We  do 
not  read  this  plea  as  denying  the  adequacy 
of  the  system  devised,  or  of  the  source  of  the 
water  supply,  all  provided  in  the  contract, 
but  only  a  failure,  through  the  negligence  of 
the  waterworks  company,  to  maintain  and 
operate  that  system  up  to  the  contractual 
standard  of  "a  full  and  reliable  supply  of  wa- 
ter for  fire  and  other  purposes,"  the  sole  and 
continuing  consideration  for  the  city's  obliga- 
tion to  pay  hydrant  rentals. 

[2]  If  the  language  be  rather  general  for 
good  pleading,  is  not  the  blame  to  be  laid 
upon  the  waterworks  company,  which  select- 
ed this  loose  test,  rather  than  upon  the  city, 
the  donor  of  the  franchise?  Those  seeking 
the  franchise  could  have  applied  a  more  cer- 
tain standard  for  the  fulfillment  of  its  con- 
•  tract,  as  by  static  pressure,  quantity  of  wa- 
ter to  be  maintained  in  the  standpipe  or  the 
like ;  but,  as  the  city  may  have  been  looking 
to  the  future  and  the  probable  Increase  tn 
growth  and  population,  it  may  have  been 
that  a  fixed  standard  would  have  been  plac- 
ed higher  than  the  seekers  of  the  franchise 
desired.  However  this  may  be,  the  sole  con- 
sideration to  hold  th^  dty  liable  for  the 
hydrant  rentals  was  the  continuing  and  ever 
present  duty  of  the  waterworks  company  to 
maintain  a  full  and  reliable  supply  of  water 
for  fire  protection,  and  other  purposes. 

In  the  case  of  Wiley  v.  Inhabitants  of 
Athol,  150  Mass.  426,  23  N.  E.  311,  6  L.  R.  A. 
342,  the  furnishing  of  a  full  and  ample  sup- 
ply of  water  for  fire  protection  was  not  made 
the  consideration  of  the  agreement  for 
hydrant  rentals,  but  was  one  of  the  many 
conditions  for  the  grant  of  the  franchise,  and 
waa  c«»isldered  as  an  independent  contract 
for  the  breach  of  which  an  action  by  the 
mnnldpality  would  lie. 

If  the  system  devised  and  accepted  by  the 
dty  does  not  admit  of  a  full  and  reliable 
anpply  of  water,  despite  the  dUlgence  of  the 
waterworks  company,  this  may  be  set  up  by 


way  of  a  replication  to  the  plea,  bat  we  do 
not  see  that  the  defendant  was  bound  to  an- 
tldpate  such  reply. 

We  think  the  plea  spedfles  the  condition 
precedent  the  performance  of  which  the 
pleaders  intend  to  contest,  and  that  the  de- 
murrer should  have  been  overruled. 

Judgment  reversed. 

SHACKLBFORD,  C.  J,  and  TAYLOR, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


(88  Fla.  5») 
LOGAN  COAL  &  SUPPLY  CO.  t.  HASTY. 

(Supreme   Court  of  Florida.     Dec.  22,   19140 

(Byllabtu  hy  the  Oourt.) 

1.  MAfirrxB  AND  Sksvart  «s>268— InjimT  to 

Sbbvant— Declabation— Sdfficiknct. 
A  declaration  alleging  in  effect  that  the  de- 
fendant master  "failed  to  provide  and  maintain 
a  safe  and  proper  place  for  plaintiff  employe  to 
work,  in  that  certain  boards  or  timbers  forming 
the  floor  of"  the  elevated  structure,  where  the 
plaintiff  employ^  waa  directed  to  go  in  Uie  dis- 
charge of  a  duty  assigned  to  him,  "were  not  nail- 
ed or  fastened  in  any  manner,"  of  which  the 
defendant  knew,  or  should  have  known,  and  that 
plaintiff  was  mjured  because  an  unfastened 
board  "tilted  and  flew  up"  when  plaintiff  step- 
ped on  it,  states  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent.  Dig.  {$  816-^;  Dec  Dig.  «s> 
258.] 

2.  Dahaoes  <S=>158  —  Pkbsonai.  Injttbt  — 

PlXADINO  and  PbOOF. 

Under  allegatioos  showing  serious  personal 
injuries  to  the  plaintiff,  proper  evidence  as  to 
his  inability  to  work,  because  of  such  injuries, 
up  to  the  time  of  the  trial,  may  be  admissible. 

[Ed.  Note. — For  other  cases,  see  Damages^ 
Cent.  Dig.  {{  441-444 ;   Dec.  Dig.  i8s»158.] 

3.  Trial   «=9240— Aboumkntativx   iNsraira- 
TiONB— Refusal. 

It  is  not  error  to  refuse  to  give  argumenta- 
tive charges,  particalarly  where  proper  charges 
are  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {  561 ;   Dec.  Dig.  «=»240.] 

4.  Trial  ^9l39  —  DiaEcnoir  or  Vkbdiot  — 
Right. 

The  authority  to  direct  a  verdict  should  not 
be  so  exercised  as  to  deny  to  any  one  the  organic 
right  to  a  jury  trial.  If  a  verdict  is  directed  for 
one  party  when,  under  the  pleading  and  evi- 
dence, the  jury  may  legally  find  for  the  opposing 
party,  the  right  to  a  jury  trial  secured  by  the 
Constitution  may  be  thereby  invaded. 


D^, 


Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
$1  332,  338.  338-341,  3^;   Dec.  Dig.  «=> 


5.  Trial  «=s>134  —  Direction  or  Verdict  — 
Right— New  Trial. 

After  verdict  rendered,  the  trial  court  may, 
for  good  cayse,  set  it  aside  and  grant  a  new 
trial  in  appropriate  proceedings;  but  this  judi- 
cial power  and  discretion  to  grant  a  new  trial 
should  not  be  confounded  with  the  more  limited 
authority  to  direct  a  verdict  for  one  party  only, 
when  a  finding  for  the  opposite  party  would  be 
clearly  wrong. 

[Ed.  Notev— For  other  cases,  see  Trial,  Cent 
Dig.  8  317;  Dec.  Dig.  «=>134.] 
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6.  APPBAt  AHD  Ebbob  «:»1001— Masteb  awd 
Servant  «=a226 — Verdict  —  Evidence — 
Injubt  to  Servant— Assumption  of  Risk. 
Risks  resulting  from  the  master's  acta  of 
negligence  are  not  assnmed  by  the  servant ;  and 
where  there  is  substantial  evidence  to  sustain 
a  verdict  upon  the  theory  that  the  master  was 
negligent  in  directing  the  servant  to  go  upon  an 
elevated  trestle,  where  unfastened  boards  had  to 
be  stepped  on  in  performing  the  duty  assigned, 
which  duty  was  not  aiding  in  constructing  the 
trestle,  and  that  the  servant  was  not  guilty  of 
contributory  negligence,  and  there  is  nothing 
to  indicate  that  the  jury  were  not  governed  by 
the  evidence,  tiie  verdiet  will  not  b«  disturbed  by 
the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3922.  3928-3834 ;  Dec.  Dig. 
«=>1001;  Master  and  Servant,  Cent  Dig.  ${ 
659-667;  Dec.  Dig.  <&=3226.] 

Error  to  Circuit  Court,  Duval  County ;  D. 
A.  Slnunons,  Judge. 

Action  by  Robert  Hasty,  a  minor,  by  bis 
next  friend,  against  the  Logan  Coal  &  Supply 
Company,  a  corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

Marks,  Marks  &  Holt,  of  Jacksonville,  for 
plaintiff  In  error.  Dewell  &  Trlplett,  of  Jack- 
sonville, for  defendant  In  error. 

WHITFIELD,  J.  Robert  Hasty,  a  minor, 
by  his  next  friend,  obtained  a  Judgment  for 
^00  damages  against  the  coal  and  supply 
company,  for  personal  injuries,  and  the  com- 
pany took  writ  of  error. 

The  amended  declaration  alleges  that  on 
September  6,  1913,  the  defendant  was  "main- 
taining, operating,  and  controlling  certain 
coaling  docks  and  yards;  •  •  •  that  In 
connection  with  said  coaling  docks  and  yards 
defendant  maintained  and  controlled  a  cer- 
tain tramway  or  elevated  trestle;  *  •  • 
that  plaintiff,  a  minor,  was  employed  by  de- 
fendant In  the  capacity  of  a  laborer  at  its 
said  coaling  docks  and  yards ;  that  the  plain- 
tiff was  ordered  and  directed  by  defendant 
to  do  certain  work  on  tramway  or  elevated 
trestle;  that  then  and  there  it  became  and 
was  the  duty  of  defendant  to  see  to  it  that 
said  place  was  a  proper  and  safe  place  for 
the  plaintiff  to  work,  but,  notwithstanding 
defendant's  duty  In  that  behalf,  said  defend- 
ant tailed  to  provide  and  maintain  a  safe  and 
proper  place  for  plaintiff  to  work,  in  that 
certain  boards  or  timbers,  forming  the  floor 
of  said  tramway  or  elevated  trestle,  were  not 
nailed  or  fastened  In  any  manner;  that  de- 
fendant knew,  or  by  the  exercise  of  reason- 
able care  could  have  known,  that  said  board 
was  not  nailed  or  fastened,  •  •  •  and 
that  said  tramway  or  elevated  trestle  was  an 
unsafe  place  for  the  plaintiff,  a  minor,  to 
work ;  that  the  unsafe  condition  of  said  tram- 
way or  elevated  trestle  was  unknown  to 
plaintiff;  that  plaintiff,  in  performance  of 
orders  and  directions  of  defendant,  went  up- 
on said  tramway  or  elevated  trestle ;  that,  in 
attempting  to  carry  out  said  orders  of  de- 
fendant, plaintiff  stepped  upon  certain  boards 


or  timber  in  the  flooring  of  said  tramwAy  or 
elevated  trestle;  that  said  board  or  timber 
was  not  nailed  or  fastened ;  that  said  board 
or  timber  tilted  and  flew  up,  whereby  plaintiff 
was  thrown  or  caused  plaintiff  to  fall  to  the 
ground  below,  a  distance  of  40  feet,  more  or' 
less,  whereby"  plaintiff  was  injured,  as  spe- 
cifically stated. 

[1]  There  was  no  error  in  overruling  the 
demurrer  to  the  amended  declaration.  The 
gist  of  the  allegations  is  that  the  defendant 
employer  "failed  to  provide  and  maintain  a 
safe  and  proper  place  for  plaintiff  employ^ 
to  woric,  in  that  certain  boards  or  timbers, 
forming  the  floor  of"  the  place  where  the  em- 
ploy6  was  directed  to  go  in  the  discharge  of 
the  duty  assigned  to  him,  "were  not  nailed  or 
fastened  in  any  manner,"  and  that  plaintiff 
was  injured  because  an  unfastened  board 
"tilted  and  flew  up"  when  plaintiff  stepped 
on  it  While  the  declaration  does  not  spe- 
clflcally  allege  that  the  defendant  negligently 
or  carelessly  "failed  to  provide  and  maintain 
a  safe  and  proper  place"  for  the  employs  to 
work  In,  yet  from  the  facts  alleged  it  may 
reasonably  be  inferred  that  the  injury  was 
the  result  of  the  defendant's  negligence.  See 
Consumers'  Electric  Light  &  St.  R.  Co.  v. 
Pryor,  44  Fla.  354,  32  South.  797;  German- 
American  Lumber  Co.  v.  Brock,  55  Fla.  577, 
46  South.  740. 

The  allegation  that  the  place  provided  for 
the  plaintiff  to  work  was  unsafe  in  the  par- 
ticulars stated  is  not  so  indefinite  as  to  sub- 
ject the  declaration  to  demurrer.  In  alleging 
that  the  defendant  "failed  to  provide,"  etc., 
the  declaration  does  not  attempt  to  state  the 
degree  of  care  the  law  required  of  the  de- 
fendant; nor  was  it  necessary  for  the  degree 
of  care  involved  in  the  defendant's  duty  in 
the  premises  to  be  stated.  If  there  be  in- 
definiteness  in  the  allegation  as  to  the  plain- 
tiff's youth  when  Its  bearing  or  other  allega- 
tions is  considered,  the  substance  of  the  dec- 
laration, as  stating  a  cause  of  action,  is  not 
thereby  affected.  Contributory  negligence  Is 
defensive  matter  to  be  pleaded  where,  as  in 
this  case,  it  does  not  clearly  appear  in  the 
declaration. 

[2]  Under  the  allegation  that  the  "bones 
In  plalntifTs  right  arm  were  broken  and  his 
right  hip  dislocated,  and  the  plaintiff  suffer- 
ed internal  injuries,  •  *  •  and  Is  hinder- 
ed and  prevented  from  transacting  and  at- 
tending to  his  business,  and  is  deprived  of 
divers  gains  which  he  would  otherwise  have 
acquired,  and  the  earning  capacity  of  plaintiff 
has  been  greatly  reduced  by  reason  of  being 
injured  as  aforesaid,"  proper  evidence  as  to 
the  plaintiff's  inability  to  work  up  to  the 
time  of  the  trial  may  be  admissible.  In  this 
case  the  court  charged  the  jury  not  to  take 
Into  consideration  any  sums  claimed  to  have 
been  lost  by  reason  of  being  Incapacitated 
from  performing  his  usual  work,  because 
there  was  no  evidence  as  to  its  value. 
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[ST  Theie  was  no  error  In  refusing  to  give 
argumentattve  charges  "that  It  is  contended 
by  the  defendant  that  It  was  not  negligent 
In  having  loose  boards  upon  the  particular 
tramway;  that  the  tramway  •  •  •  was 
'In  course  of  construction,  etc  Defendant, 
therefore,  contends  that  it  was  not  negligent 
in  allowing  said  loose  boards  to  be  and  re- 
main upon  said  trestle."  The  court  submit- 
ted to  the  Jury,  under  fair  Instruction,  the 
question  of  the  negligence  of  the  defendant,  as 
alleged  under  the  circumstances  in  evidence, 
with  appropriate  instructions  as  to  assumed 
risk  and  contributory  negligence;  and  it  is 
clear  that,  if  any  technical  errors  were  com- 
mitted in  refusing  requested  charges,  no  harm 
could  reasonably  have  resulted  to  the  defend- 
ant therefrom.  It  is  not  necessary  to  con- 
sider other  charges  refused,  even  If  they 
were  not  assigned  as  error  en  masse.  Mc- 
Coggle  V.  State,  41  Fla.  525, 26  South.  734. 

[4]  There  was  no  error  in  refusing  to  di- 
rect a  verdict  for  the  defendant,  since  there 
is  evidence  to  sustain  a  finding  for  the  plain- 
tiff. See  Gunn  v.  City  of  Jacksonville,  67 
Fla.  40,  64  South.  485.  The  authority  to  di- 
rect a  verdict  should  not  be  so  exercised  as 
to  deny  to  any  one  the  organic  right  to  a 
jury  trial.  If  a  verdict  Is  directed  for  one 
party,  when,  under  the  pleadings  and  evi- 
dence, the  Jury  may  legally  find  for  the  op- 
posing party,  the  right  to  a  Jury  trial  secured 
by  the  ConsUtutiou  may  be  thereby  invaded. 
After  verdict  rendered,  the  trial  court  may 
for  good  cause  set  it  aside  and  grant  a  new 
trial  in  appropriate  proceedings;  but  this 
judicial  power  and  discretion  to  grant  a  new 
trial  should  not  be  confounded  with  the  more 
limited  authority  to  direct  a  verdict  for  one 
party,  only  when  a  finding  for  the  opposite 
party  would  be  clearly  wrong.  Aberson  v. 
A.  O.  U,  67  South.  44,  decided  this  term. 

Esther  party  to  an  action  at  law  for  dam- 
ages is  entitled  to  have  the  issues  of  fact, 
that  are  duly  presented  therein,  examined  by 
a  jury  under  appropriate  instructions  from 
the  court;  and  consequently  a  verdict  should 
not  be  directed  by  the  court,  unless  the  evi- 
dence is  of  such  legal  probative  force  or  in- 
sufficiency as  to  require  a  verdict  for  one 
of  the  parties  and  to  make  a  verdict  for  the 
other  party  unlawful.  Where  the  evidence 
would  be  sufficient  In  law  to  sustain  a  ver- 
dict found  for  <me  party,  but  the  evidence 
does  not  require  a  verdict  for  such  party  and 
make  a  finding  for  the  other  party  clearly 
wrong,  the  case  should,  under  the  organic 
right  to  a  jury  trial,  be  submitted  to  a  duly 
constituted  jury,  whose  province  it  is  to  de- 
termine primarily  the  probative  efTect  of  the 
evidence  In  common-law  actions,  where  there 
Is  room  for  a  difference  of  opinion  in  regard 
thereto. 

[S]  After  a  verdict,  a  new  trial  may  be 
granted  by  the  trial  court,  on  the  ground  that 
the  evidence  is  insufficient   to   support  it. 


where  it  appears  from  the  entire  cam  that 
the  verdict  is  against  the  manifest  probative 
force  of  the  evidence  and  the  legal  rights  of 
the  parties,  thereby  showing  that  the  Jury 
were  not  governed  by  the  evidence  or  mis- 
applied the  law  in  making  the  finding.  The 
plaintiff  was  directed  to  go  upon  an  elevated 
trestle  to  remove  coal  that  had  dropped  there- 
on, and  the  boards  on  which  he  had  to  walk 
were  not  fastened ;  the  trestle  not  being  com- 
pleted. 

[t]  Pleas  of  not  guilty,  of  contributory  neg- 
ligence, and  of  assumed  risk  were  interposed, 
and  evidence  thereunder  was  .  introduced. 
There  is  evidence  tending  to  show  that  the 
plaintiff  assumed  the  risk  of  the  loose  planks, 
and  that  he  directly  contributed  to  his  own 
injury.  If  the  jury  had  .?o  found,  and  the 
verdict  sustained,  there  could  be  no  recovery, 
as  the  common  law  has  not  been  modified  In 
this  class  of  cases.  See  Stearns  &  Culver 
Lumber  Co.  v.  Fowler,  58  Fla.  362,  50  South. 
680.  But  risks  resulting  from  the  master's 
acts  of  negligence  are  not  assumed  by  the 
servant;  and  as  there  Is  substantial  evidence, 
to  sustain  a  verdict  for  the  plaintiff  upon  the 
theory  that  the  defendant  master  was  neg- 
ligent in  directing  the  plaiutifl  to  go  upon  the 
elevated  trestle,  where  the  unfastened  boards 
had  to  be  stuped  on  in  performing  the  labor 
as  directed,  which  labor  was  not  aiding  in 
constructing  the  trestle,  and  that  no  appre- 
ciable negligence  of  the  plaintiff  proximately 
contributed  to  the  injury,  it  does  not  clearly 
appear  that  the  verdict  is  contrary  to  the 
manifest  probative  force  of  the  evidence  and 
the  legal  rights  of  the  parties,  or  that  the 
Jury  were  not  governed  by  the  evidence  in 
finding  for  the  plaintiff ;  therefore  the  verdict 
approved  by  the  trial  court  in  denying  the 
motion  for  new  trial  will  not  be  disturbed  by 
the  appellate  court  Chapter  6621,  Acts  of 
1913,  la  not  applicable  to  a  coaling  dock  and 
yard  company. 

The  Judgment  is  affirmed. 

SHACKLEFORD,    C    J.,    and    TAYLOR, 
COOKRELL,  and  HOCKER,  JJ.,  concur. 


(68  Fla.  2S1.  &»:!) 
HERLONQ  et  ux.  v.  SHEFFIELD. 
(Supreme   Court  of  Florida.     Nov.  17,  1914. 
On  Petition  for  Rehearing,  Dec.  22,  1914.) 

(SvUabu*  hy  the  Court.) 
Appkai,  Airn  Ebrob  d=s>934— PBEBtrupnoN — 

DeCBEK  of  F0BECIX)8UBB— Rsoobd. 

Where  the  decree  to  enforce  a  mortgage 
lien  states  that  "the  coiirt  having  computed  the 
amount  due  the  complainant  upon  the  note  and 
mortgage  mentioned  in  said  bill,"  and  rendered 
a  decree  for  the  amount  found  to  be  "due  from 
the  defendants'  to  the  complainant,"  it  will  be 
assumed  that  the  chancellor  bad  the  original 
note  before  him  in  making  the  computation; 
there  being  nothing  in  the  transcript  indicat- 
ing the  contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !§  ST77-3782;  Dec  Dig. 
«=3934.] 
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Appeal  from  Clrcalt  Court,  Golnmbla  Ooan- 
ty;   M.  F.  Home,  Judge. 

Action  between  G.  T.  Herlong  and  wife 
against  J.  G.  ShefiSeld.  From  the  Judgment, 
the  parties  first  mentioned  appeal.  Affirmed, 
and  rehearing  denied. 

A.  B.  &  C.  C.  Small,  of  Lake  City,  for  ap- 
pellanta  Palmer  &  Palmer,  of  Lake  Caty, 
for  appellee. 

PER  CURIABf.  This  cause  having  been 
Bubmitted  to  the  court  at  a  former  day  of 
this  term  upon  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  briefs  of  coun- 
sel for  the  respective  parties,  and  the  rec- 
ord having  been  seen  and  Inspected,  and  the 
court  being  now  advised  of  Its  Judgment  to 
be  given  in  the  premises,  it  seems  to  the 
court  that  there  Is  no  error  in  the  said  de- 
cree. It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  de- 
cree of  the  circuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  that 
the  appellee  do  have  and  recover  of  and 
from  the  appellants  his  costs  by  him  In  this 
behalf  expended,  which  costs  are  taxed  at 

the  sum  of  $ ,  all  of  which  la  ordered  to 

be  oertifled  to  the  court  below. 

On  Petition  for  Behearlng. 

The  decrees  appealed  from  herein  were  af- 
firmed without  opinion. 

In  a  petition  for  rehearing  it  Is  suggested 
that  the  court  overlooked  the  assignment  of 
error  that  the  chancellor  entered  the  final  de- 
cree to  enforce  the  mortgage  lien  "without 
having  before  him  the  original  note  described 
in  the  bill  and  which  the  mortgage  sought  to 
be  foreclosed  had  been  given  to  secure."  The 
court  did  not  overlook  the  point  In  the  de- 
cree it  Is  stated  that: 

'The  court  having  compntcd  the  amount  due 
the  complainant  upon  the  note  and  mortgage 
mentioned  in  said  bill,  which  is  taken  as  con- 
fessed by  the  defendants,  and  the  court  having 
found  that  there  la  due  from  the  defendants  to 
the  complainant,"  etc. 

The  appellants  do  not  bring  here  the  evi* 
dence  that  was  before  the  chancellor,  but 
direct  the  clerk  to  copy  into  the  transcript 
certain  designated  pai)er8  and  documents  not 
Including  the  evidence,  and  direct  the  clerk 
to  "omit  all  other  iwpers  not  above  enumer- 
ated, unless  required  by  the  appellee."  It 
was  not  Incumbent  upon  the  appellee,  but 
apon  the  appellants,  to  make  the  record  show 
error.  If  any,  In  the  trial  of  the  cause.  In 
view  of  the  language  of  the  decree,  it  cannot 
be  assumed  that  the  chancellor  did  not  have, 
bat  it  must  be  assumed  that  he  did  have,  the 
original  note  before  him.  or  that  its  absence 
was  properly  accounted  for. 

A  rehearing  is  doiied. 

SHACKLEFORD,  0.  J,  and  TAYLOR, 
COCKRELL,  HOOKER,  arid  WHITFIELD, 
JJ.,  concur. 


(68  Fla.  331) 
FREMD  T.  HOOO  et  al. 

(Supreme  Court  of  Florida.     Nov.  24,  1914.) 

(Syttalut  iy  the  Court.) 

1.  ExECTTTOBs  AND  Aduinistratobs  €=>224— 
Pbesentation  of  Claim— Limitations. 

A  mortgage  by  an  intestate  not  presented 
to  the  administrator  within  the  statute  of  non- 
claim  is  barred  In  the  absence  of  payment  of 
interest  or  other  act  of  estoppel. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  768-788; 
Dec.  Dig.  «=>224.] 

(Additional  Syllabm  by  Editorial  Staff.} 

2.  EXECUTOBS   AND    Adminibtbatobs   4=»39— 
"Asset"  of  Estate. 

Real  estate  is  an  "asset"  of  the  estate  of 
a  decedent 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Admlnistratois,  Cent  Dig.  S8  280,  285- 
294;  Dea  Dig.  <8=i>39. 

For  other  definitions,  see  Words  and  Phrases, 
First  and   Second  Series,  Assets.] 

Appeal  from  Circuit  Court  Palm  Beach 
County;  J.  W.  Perkins,  Judge. 

Bill  by  A.  Y.  W.  Hogg  and  another,  as  ex- 
ecutors and  administrator,  etc.,  of  Annie  K.- 
Hogg,  deceased,  against  William  Fremd,  as 
administrator  of  the  estate  of  David  Thomas, 
deceased.  From  an  order  overruling  plea  of 
nonclaim,  defendant  appeals.     Reversed. 

H.  L.  Bussey,  of  West  Palm  Beach,  for  ap- 
pellant F.  L.  Hemmings,  of  Ft  Pierce,  for 
appellees. 

COCEBELIi,  J.  A  bill  to  enforce  a  mort- 
gage lien  was  filed  in  March,  1914,  by  the 
personal  representative  of  Annie  K.  Hogg, 
deceased,  against  the  heirs  and  administra- 
tor of  the  estate  of  David  Thomas,  deceas- 
ed. The  heirs  did  not  defend,  and  decree  pro 
confesao  was  entered  against  them.  The  ad- 
ministrator pleaded  the  statute  of  nonclaim, 
and  appealed  from  an  order  overruling  this 
plea. 

It  is  admitted  that  the  plea  should  have 

been  sustained  if  the  decision  by  this  court 

in  Bush  V.  Adams,  22  Fla.  177,  is  still  the 

law  of  this  state.    We  there  ruled  that: 

"When  by  law  lands  are  assets  of  an  estate, 
and  the  mortgagor  dies  without  having  disposed 
of  the  parcel  mortgaged,  and  it  is  a  part  of  his 
estate,  the  statute  of  nonclaim,  as  usually  fram- 
ed, is  as  applicable  In  its  requirements  to  the 
preservation  of  the  lien  of  the  mortgage  against 
the  parcel  of  land  as  It  is  to  the  preservation  of 
the  claim  against  the  general  assets  in  case  the 
mortgage  security  should  prove  inadequate. 
*  *  *  The  statute  applies  to  all  'debts  and 
demands  of  whatever  nature  against  the  estate 
of  any  testator  or  intestate,'  and  the  notice  ia 
to  all  'creditors,'  etc.  The  fact  that  a  particu- 
lar portion  of  the  land  of  the  decedent's  estate 
has  been  pledged  by  him  in  his  life  to  the  pay- 
ment of  a  debt  or  demand  has  not  been  made  an 
exception  upon  the  requirements  of  the  statute 
as  to  presentation.  •  •  •  If  it  applies  to 
judgments  which  are  a  lien  upon  all  the  real 
estate,  as  it  does  [citing  authorities],  we  cannot 
see  why  it  should  not  hold  as  to  a  lien  upon 
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part  of  the  land.  The  policy  of  the  Legislatnie 
requires  action  upon  the  part  of  the  creditor  to 
preserve  hia  claim." 

It  may  be  observed  that  by  statute  a 
mortgage  Is,  botli  at  law  and  in  equity,  a 
mere  lien,  and  passes  neither  title  nor  pos- 
session. 

It  is  argned,  however,  that  this  decision 
is  at  variance  with  the  majority  of  holdings 
of  the  courts  of  the  various  states,  and  that 
there  has  been  such  a  change  in  the  statutes 
since  that  decision  as  to  require  or  at  least 
Justify  us  in  going  over  with  that  majority. 

Prior  to  the  adoption  of  the  Revised  Stat- 
utes of  1892,  it  was  the  law  of  this  state  that 
the  administrator  became,  as  such,  entitled 
to  the  possession  of  the  real  estate  of  the 
intestate,  and  was  the  necessary  party  de- 
fendant in  suits  for  the  enforcement  of  mort- 
gage liens,  and,  further,  that  he  could  in  his 
own  name  maintain  ejectment  By  section 
1917  of  that  Revision  it  was  enacted: 

"Real  estate  shall  be  liable  for  the  debts  of  a 
decedent,  but  shall  descend  to  the  heir  or  devisee 
of  such  decedent,  and  remain  in  his  possession 
until  the  executor  or  administrator  shall  take 
possession  of  or  sell  the  same,  under  the  order 
of  the  court,  for  the  payment  of  debts,  or  until 
the  same  shall  be  sold  under  execution  by  any 
creditor  of  the  decedent." 

'  [2]  Real  estate  of  a  decedent,  however, 
continued  to  be  equally  liable  with  personal 
property  to  levy  and  sale  under  an  execu- 
tion upon  any  Judgment  against  the  estate — 
in  other  words,  an  "asset"  of  the  estate — as 
It  was  at  the  time  Bush  v.  Adams  was  decid- 
ed. The  material  change  is  that  a  court  or- 
der Is  necessary  to  place  the  personal  repre- 
sentative In  the  possession  of  the  realty,  and 
therefore,  until  that  is  done  the  heirs  or  dev- 
isees are  the  necessary  parties  in  actions 
or  suits  dependent  upon  possession  and  legal 
title.  The  salient  feature  of  the  Bush  v. 
Adams  decision  that  a  mortgage  is  a  debt 
or  demand  against  the  estate  within  the  non- 
claim  statute  is  not  affected  by  the  later 
statute. 

The  bill  in  this  case  shows  that  the  mort- 
gage was  given  in  1898,  payable  three  years 
after  date,  and  that  no  interest  had  been 
paid  thereon,  or  any  part  of  the  principal 
debt;  that  the  mortgagor  died  in  1906;  that 
Fremd  was  appointed  administrator  in  1907, 
and  had  never  been  discharged.  There  is  no 
suggestion  of  estoppel  by  the  heirs  in  pay- 
ment of  interest  or  otherwise  keeping  the 
lien  alive,  and  the  plea  shows  that  no  pres- 
entation was  made,  and  that  the  lands  em- 
braced in  the  mortgage  are  necessary  to  the 
payment  of  the  debts  of  the  estate,  other 
than  this  mortgage  claim. 

In  the  language  of  Bush  v.  Adams,  the 
failure  to  present  the  claim  does  not  merely 
postpone  its  payment  to  those  claims  pre- 
sented, but  It  virtually  destroys  it,  and  oper- 
ates-pro  tanto  to  the  advantage  of  the  bene- 
ficiaries of  the  estate. 


The  plea  presented  a  defense  to  the  salt, 
and  should  have  been  sustained. 
Order  reversed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
HOCKEB,  and  WHITFIELD,  JJ.,  concur. 

(68  Fla.  36S) 
MILLER  et  aL  r.  CROSBT. 
(Supreme  Court  of  Florida.     Nov.  24,  1914.) 

(SyUabiu  by  the  Oovrt.) 

EXKCTTTOBB    AND    AolainSTKATOBS    4=>222    — 

Pbesentatioit  or  Ciaucs  —  Pbbsuhftioit  — 

LlllITATIONS. 

The  payment  of  Interest  upon  a  mortgage 
executed  by  a  decedent  may,  in  effect,  dispense 
with  or  assume  a  presentation  of  the  mortgage 
claim  within  the  statutory  period,  when  suit  is 
brought  against  the  heirs  and  personal  repre- 
sentatives of  the  decedent  to  enforce  the  mort- 
gage lien. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ||  764-766; 
Dec.  Dig.  «=»222.] 

Appeal  from  Circuit  Court,  Putnam  Conn* 
ty;  J.  T.  WUls,  Judge. 

Suit  by  Martha  W.  Crosby  against  Mary 
Scott  Miller,  as  administratrix,  and  others. 
From  an  order  overruling  demurrer  to  the 
bill,  defendants  appeal.    Affirmed. 

Hilbum  8c  Merryday,  of  Palatka,  for  appel- 
lants. E.  B.  Haskell,  of  Palatka,  for  appel- 
lee. 

WHITFIELD,  3.  This  appeal  is  from  an 
order  overruling  a  demurrer  to  a  bill  of  com- 
plaint brought  against  the  administratrix 
and  the  heirs  of  the  mortgagor  to  enforce  a 
mortgage  lien  upon  real  estate  executed  in 
1890  to  secure  the  payment  of  a  five-year 
note.  The  bill  filed  August  6,  1912,  shows 
that  the  mortgagee  died  intestate  prior  to 
July  10,  1894,  and  alleges  that  no  adminis- 
tration was  had  upon  his  estate ;  that  he  had 
no  debts,  and  that  his  heirs  made  division  of 
his  entire  estate  amicably  among  themselves, 
making  administration  unnecessary;  that  the 
complainant  became  and  is  the  owner  of  the 
note  and  mortgage  by  assignment  The 
grounds  of  the  demurrer  are  that  the  com- 
plainant is  not  entitled  to  maintain  the  suit, 
and  that  the  suit  is  barred  by  the  statute  of 
limitations. 

It  appears  from  the  bill  of  complaint  that 
the  mortgagee  died  more  than  ten  years  be- 
fore this  suit  was  brought  and  that  no  let- 
ters of  administration  on  his  estate  were 
taken  out,  which,  under  section  1715,  General 
Statutes  of  1906,  bars  all  his  creditors,  and 
this  proceeding  Is  in  equity  to  enforce  a  spe- 
dflc  mortgage  lien  upon  lands.  Under  these 
circumstances,  the  rule  for  the  benefit  of 
creditors  announced  in  Bradley  v.  Raulerson, 
66  Fla.  601,  64  South.  237,  requiring  a  par- 
ticular showing  to  enable  an  heir  to  maintain 
an  action  at  law  on  a  note  given  to  a  de- 
cedent, is  not  applicable  here.    The  blU  of 
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complaint  alleges  an  assignment  of  the  mort- 
gage to  tbe  complainant  from  one  to  whom 
It  had  been  assigned  by  the  heirs  of  the  mort- 
gagee, and,  as  all  creditors  of  the  mortgagee's 
estate  are  barred  by  statute  after  the  lapse 
of  ten  years  from  the  death  of  the  mortgagee 
when  no  letters  of  administration  on  his  es- 
tate had  been  taken  out,  the  allegations  are 
sufl9cient  as  against  the  demurrer  to  author- 
ise the  complainant  to  maintain  this  salt  to 
enforce  the  mortgage  lien. 

The  note  la  made  a  part  of  the  bill  of  com- 
plaint, and  indorsements  thereon  show  that 
payments  were  made  on  the  mortgage  in- 
debtedness in  1891,  1892,  1893,  1894,  1895, 
1890,  1804,  1907,  1909,  and  on  October  8, 
1910.  The  administrator  of  the  mortgagor's 
estate  qualified  March  16,  1907.  Etbu  if  the 
mortgage  here  la  a  debt  or  demand  against 
the  mortgagor's  estate  which  is  by  statute 
barred  after  two  years  from  the  first  pub- 
lication by  the  administrator  of  statutory 
notice  to  creditors,  if  not  presented  to  the 
administrator  within  that  time,  the  payments 
of  the  mortgage  debt  in  the  years  1907,  1909, 
and  1910  show  a  presentation  of  the  mort- 
gage claim  within  the  statutory  period  that 
la  sufficient  at  least  for  the  purposes  of  an 
adjudication  on  the  demurrer  to  the  bill. 
Xbis  suit  is  against  the  heirs,  as  well  as  the 
administratrix;  therefore  section  1715,  par. 
2,  Gen.  Stats.  1906,  does  not  control,  even  if 
the  snit  is  not  one  "relating  to  land."  See 
Fremd,  Adm'r,  t.  Hogg,  67  South.  75,  this 
day  decided. 

The  order  appealed  from  is  affirmed. 

8HACKLEFOKD,  0.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKBR,  JJ.,  concur. 


«g  Fla.  648) 

STATE  ex  rel.  BAAS  t.  McKINMON,  Super- 
intendent of  Pabllc  Instruction. 

(Supreme  Court  of   Florida.     Dec.  22,  1914.) 

(Svllahu$  iy  the  Court.) 

UANnAHtrs  ®=>102  —  Wabbarts  —  Dtttt  to 
CoDMTKBSiGN.— County  Sufebintendent. 
The   county    saperintendent   of   public   in- 
struction may  by  mandamus  be  required  to  coun- 
tersign a  warrant  duly  ordered  and  issued  by 
the  county   board  of  public   instruction,   in   a 
proper  amount  for  the  earned  salary  of  a  teach- 
er, being  a  proper  purpose,  and  there  is  no  fraud 
or  abuse  of  authority  in  the  action  of  the  board. 
[Ed.  Note. — For  other  cases,  see  Mandamus. 
Cent.   Dig.  H  217-219,  221,   222;    Dec.  Dig. 
^»102.] 

Error  to  Circuit  Court,  Orange  County; 
J.  W.  Perkins,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Jennie  E.  Baas,  against  J.  F.  McKinnon,  as 
Superintendent  of  Public  Instruction  of 
Orange  County.  AltematiTe  writ  dismissed, 
and  relator  brings  error.  ReTersed  and  re- 
manded, with  directions  to  issue  peremptory 
writ 


Davia  &  Giles,  of  Orlando,  for  plaintiff  In 
error.  Jones  &  Jones,  of  Orlando,  for  defend- 
ant in  error. 

WHITFIEIiD,  J.  The  relator  obtained 
an  alternatlTe  writ  of  mandamna  requiring 
the  county  superintendent  of  public  Instruo- 
tlon  to  countersign  a  warrant  issued  by  the 
county  board  of  public  instruction  to  the  re- 
lator for  her  salary  as  a  teacher  in  the  public 
schools  of  Orange  county  for  the  month  of 
April,  1914,  or  to  show  cause  for  not  doing 
BO.  At  a  hearing  had  on  the  alternative  writ, 
the  retnm,  and  affidavits  received  as  evl- 
dence,  the  writ  was  dismissed,  and  the  relat- 
or took  writ  of  errcnr. 

The  alternative  writ  alleges  that  the  relat- 
or was  duly  employed  as  a  teacher  by  the 
county  board  of  public  instruction ;  that  she 
fully  and  faithfully  performed  her  contract 
and  duties  as  teacher,  and  was  actually  en- 
gaged in  her  school  duties  from  8  o'clock  In 
the  morning  until  1  o'clock  in  the  afternoon 
of  each  school  day  during  the  month  of  April, 
1914;  that  the  county  board  of  public  in- 
struction determined  that  there  was  due  re- 
lator the  sum  of  $65,  and  that  a  warrant 
should  be  drawn  In  favor  of  relator  for  $65, 
covering  her  salary  for  the  school  month  of 
April,  1914,  under  the  terms  of  her  contract ; 
that  said  warrant  was  thereupon  duly  drawn 
and  signed  by  the  chairman  of  the  board  of 
public  instruction  for  and  on  behalf  of  said 
board;  that  the  county  superintendent  of 
public  instruction  failed  and  refused  to  coun- 
tersign said  warrant,  as  It  was  his  duty  to 
do,  though  requested  so  to  do ;  that  the  treas- 
urer of  the  county  failed  and  refused  to  hon- 
or and  pay  said  warrant  because  of  the  fact 
that  it  had  not  been  countersigned  by  the  re- 
spondent as  secretary  of  the  county  board  of 
public  Instruction  and  county  superintendent 
The  writ  commanded  the  respondent  forth- 
with to  countersign  the  warrant  or  to  show 
cause  for  not  doing  so.  A  retnm  was  filed 
by  the  respondent  which,  among  other  mat- 
ters not  material  here,  averred  that  the  coun- 
ty board  of  public  instruction  in  September, 
1913,  fixed  and  determined  a  school  day  to 
consist  of  five  hours  exclusive  of  recesses; 
that  the  school  rooms  being  insufficient  to 
accommodate  the  attendance,  a  portion  of  the 
particular  grade  were  taught  from  8  a.  m.  to 
12  m.  and  the  other  portion  from  12  m.  to  4  p. 
m.;  that  the  grade  taught  by  relator  was 
not  taught  "as  a  grade"  more  than  four 
hours  a  day  for  each  portion  of  the  grade  as 
divided  into  morning  and  afternoon  sections ; 
that  the  law  requires  five  hours  of  teaching 
a  day ;  that  though  the  teacher  was  required 
to  remain  till  1  o'clock  when  the  class  was 
dismissed  at  12  m.,  and  "that  such  was  but 
an  evasion  and  subterfuge,  and  not  a  compli- 
ance with  the  law  that  the  pupils  in  attend- 
ance upon  the  public  school  should  have  for 
each  school  day  five  hours  exclusive  of  recess- 
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es" ;  that  respondent  protested  to  the  board 
Bgalnat  the  curtailed  hours  of  Instruction  as 
stated;  that  respondent  "has  declined  under 
the  discretion  vested  in  him  by  the  state  and 
regulations  of  tbe  department  of  education, 
which  places  In  bim  8i>ecial  discretion  In  the 
disbursement  of  the  public  school  funds,"  to 
see  that  the  interests  of  the  county  are  prop- 
erly guarded  and  its  rights  secured  In  tbe 
making  and  performance  of  every  contract 
for  the  construction  of  school  buildings,  or 
for  other  purposes ;  and  that  all  moneys  ap- 
portioned to  or  raised  by  the  county  are  ap- 
plied to  the  objects  for  which  they  were 
granted  or  raised.  Section  3S1,  par.  9,  Gen. 
Stats.    The  respondent  further  avers: 

"That  in  paaung  upon  the  warrants  granted 
by  tbe  board,  he  had  no  vote,  but  that,  in  his 
vested  powers  as  superintendent,  the  discretion 
of  disbursement  was  placed  on  him." 

It  is  also  averred  that  the  relator  has  ade- 
quate remedy  In  an  action  of  assumpsit.  Evi- 
dence in  the  form  of  affidavits  was  consider- 
ed by  the  court. 

An  affidavit  of  the  prindpal  of  tbe  school 
states  that  the  relator  "actually  taught  for 
the  full  period  of  five  hours  each  school  day 
for  and  during  the  month  of  April  aforesaid ; 
that  she  has  fully  and  faithfully  discharged 
each  and  every  duty  and  service  incumbent 
upon  her  to  perform  as  such  teacher." 

An  affidavit  of  the  relator  states  that : 

"She  actually  taught  and  instructed  pupils 
who  were  backward  in  their  studies,  from  12 
until  1 ;  that  the  number  of  pupils  so  taught 
during  this  hour  ranged  from  S  to  approximately 
20;  that  at  no  time  during  the  month  of  April 
did  she  fail  or  refuse  to  perform  such  duties  as 
were  assigned  her,  and  on  no  occasion  did  she 
give  up  these  duties  until  after  1  o'clock." 

An  affidavit  of  A.  B.  Johnson,  one  of  the 
trustees  of  the  school  subdlstrict,  states  in 
effect  that  the  board  was  unable  to  furnish 
sufficient  rooms  for  tbe  pupils  In  attendance 
at  the  school,  and  that  to  meet  this  emergency 
It  was  decided  by  the  board,  the  trustees, 
and  the  principal  of  the  school  to  have  a 
double  session,  one  portion  of  a  grade  to  be 
taught  from  8  to  12  and  the  other  from  12  to 
4,  "but  the  teacher  of  the  morning  grade  to 
remain  for  an  hour  after  the  grade  had  been 
dismissed,  to  coach  such  pupils  in  her  section 
as  were  delinquent  and  needed  additional  in- 
struction, and  to  assist  as  far  as  practicable 
the  teacher  for  the  grade  of  the  second  divi- 
sion, and  the  teacher  of  the  second  division 
reported  for  duty  at  11  In  the  morning  for 
the  same  purpose,  so  that  each  and  every 
teacher  was  actually  engaged  for  five  full 
hours  in  the  discharge  of  her  duties  as  teach- 
'  it."    An  affidavit  of  the  respondent  states : 

"That  if  ilaid  teachers,  including  Miss  Baas, 
performed  any  other  services  between  12  m. 
and  5  p.  m.,  such  services  were  not  contemplated 
to  be  performed  during  the  6  hours  exclusive  of 
tecesses  named  in  their  and  her  contract,  but 
were  done  in  order  to  fill  out  the  five  hours  in 
attendance  on  the  schools,  and  not  as  a  part  of 
the  5  hours  bargained  to  be  given  the  grade  as 
a  whole." 

"Deponent  also  asked  the  principal  of  the 


school  if  the  arrangement  by  which  the  teach- 
ers of  any  division  of  grade  4  came  to  tbe  school- 
house  one  hour  before  the  first  division  was  dis- 
missed and  whereby  the  teacher  of  tbe  morning 
division  remained  one  hour  after  her  division 
was  dismissed  on  pretext  of  coaching  delinquent 
pupils  was  not  for  tbe  purpose  of  filling  out  tbe 
5  hours  required  by  the  law  and  their  contract. 
To  this  inquiry  the  said  principal  made  an 
evasive  answer,  saying  that  be  did  it  for  the 
good  of  the  school."  "That  he  protested  against 
the  foui^hour  double  session  plan  as  being  ille- 
gal from  the  time  the  same  was  proposed  in 
June,  1913,  and  on  the  opening  day  of  school,  in 
conference  referred  to  by  Johnson,  afBant  did 
protest  and  urged  that  rooms  be  obtained  outside 
of  school  building,  and  that  rooms  suitable  for 
tbe  purpose  could  by  proper  diligence  be  obtain- 
ed. That,  as  soon  as  affiant  learned  of  the  plan 
to  call  the  afternoon  teacher  early  by  one  hour 
and  keep  the  morning  teacher  an  hour  after  dis- 
missal of  her  grade,  he  declared  it  to  be  an 
interruption  of  the  school  work  and  was  a  mere 
subterfuge  to  make  out  the' five  hours  of  school 
prescribed  by  statute." 

In  State  ex  reL  v.  Graham,  64  South.  945, 
It  was  held  that  the  county  treasurer  would 
not  by  mandamus  be  required  to  pay  a  war- 
rant  drawn  by  the  county  lH)ard  of  public  In- 
struction and  signed  by  the  chairman  of  such 
board,  when  the  warrant  bad  not  been  coun- 
tersigned by  the  county  superintendent  of 
public  instruction  as  Is  required  by  a  regula- 
tion of  the  State  School  Department  The 
opinion  In  that  case  properly  states  that  the 
county  superintendent  "Is  by  law  ex  officio 
secretary  of  the  county  board  of  public  in- 
struction, with  large  powers  and  duties  in 
the  administration  of  the  county  school 
funds,"  and  that  the  regulation  requiring 
"that  all  warrants  issued  by  the  county 
school  board  to  be  countersigned  by  the  coun- 
ty superintendent  of  public  Instruction  as 
secretary  of  such  board,  and  as  county  8Ui)er- 
Intendent,"  is  "a  salutary  regulation  having 
the  force  of  law  within  its  proper  sphere  of 
operation." 

But  this  does  not  indicate  a  vlevr  of  the 
law  that  a  county  superintendent  of  public 
Instruction  may  not  by  mandamus  be  re- 
quired to  countersign  a  warrant  duly  or- 
dered and  Issued  by  the  county  board  of  pub- 
lic Instruction  for  a  proper  disbursement; 
there  being  no  fraud,  Illegality,  or  abuse  of 
authority  In  the  action  of  the  board. 

The  Constitution  provides  that  the  county 
school  fund  "shall  be  disbursed  by  the  coun- 
ty board  of  public  Instruction  solely  for  the 
maintenance  and  support  of  public  free 
schools."    Section  9,  art.  12. 

Section  6  of  article  8  authorizes  the  elec- 
tion In  each  county  of  a  superintendent  of 
public  Instruction,  and  provides  that  "their 
powers,  duties  and  compensation  shall  be 
prescribed  by  law."  The  statute  provides  for 
the  election  of  a  county  board  of  public  In- 
struction and  authorizes  the  board  "to  em- 
ploy teachers  for  every  school  in  the  county, 
and  to  contract  with  and  pay  the  same  for 
their  services,"  and  "to  audit  and  pay  all 
accounts  due  by  the  board  of  public  instruc- 
tion," and  "to  perform  all  acts  reasonable 
and  necessary  for  the  promotion  of  the  edu- 
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cational  Interests  of  tbe  coxm^."  Section 
347,  Gen.  Stats.  1906. 

Tbe  county  superintendent  of  publtc  In- 
stmctlon  Is  by  statute  made  the  secretary  of 
tbe  county  board,  and  Is  authorized  "to  see 
that  tbe  interests  of  the  county  are  proi>erly 
guarded  and  its  rights  secured  In  tbe  making 
and  performance  of  every  contract  for  the 
construction  of  school  buildings,  or  for  other 
purposes;  and  that  all  moneys  appoTtl<med 
to  or  raised  by  tbe  county  are  applied  to  tbe 
objects  for  which  they  were  granted  or 
raised."    See  sections  345  and  351. 

The  county  superintendent  has  no  rote  in 
tbe  disbursements  of  funds,  and  consequent- 
ly has  no  primary  or  ultimate  responsibility 
for  such  disbursements.  It  is  bis  ministerial 
daty  to  countersign  all  warrants  duly  or- 
dered and  Issued  by  the  county  board  of  pub- 
lic instruction  when  there  is  no  fraud  or 
abuse  of  authority  or  other  Illegal  action  In 
Issuing  such  warrants.  This  being  a  minis- 
terial duty  involving  no  discretion,  it  may  be 
enforced  by  mandamus. 

In  this  case  it  clearly  appears  that  the 
warrant  was  legally  Issued  by  the  county 
board  for  a  proper  purpose,  that  the  sal&ry 
bad  been  earned  and  was  due,  and  that  the 
refusal  of  tbe  respondent  to  countersign  tbe 
warrant  Is  not  Justified.  The  Judgment  of 
the  county  superintendent  that  by  remain- 
ing at  tbe  school  for  an  hour  after  her  grade 
Is  dismissed,  engaged  in  coaching  such  pupll^ 
In  her  grade  as  are  delinquent  and  needed 
additional  instruction,  or  in  other  school  du- 
ties assigned  to  her,  the  teacher  is  not  per- 
forming the  five  hours  of  services  contem- 
plated by  ber  contract,  does  not  affect  the 
validity  or  the  propriety  of  tbe  Judgment 
and  action  of  the  county  board ;  there  being 
no  fraud  or  abuse  of  authority  In  the  action 
of  the  board.  Nothing  In  the  respondent's 
return  or  evidence  or  in  the  transcript  shows 
any  lack  or  abuse  of  authority  by  the  issu- 
ance of  the  warrant  1>y  the  board  or  shows 
any  valid  reason  why  tbe  respondent  should 
not  be  required  to  countersign  the  warrant  in 
the  discharge  of  a  plain  legal  duty  Involv- 
ing no  discretion. 

The  Judgment  dismissing  tbe  alternative 
writ  of  mandamus  Is  reversed,  and  the  cause 
Is  remanded,  with  directiona  to  issue  the 
peremptory  writ 

SHACKLEFOBD,  O.  J.,  and  COCKBBLL 
and  HOCE^BR,  33.,  concur. 

TAYI/DR,  J.,  takes  no  part 


(a  Fla.  535) 

CARLTON  V.  MORGAN. 
(Supreme  Court  of  Florida.     Dec.  22,  1914.) 

(Bvllahu$  by  the  Court.) 
Tbiai.  $=>138— Dieeotion  of  Yebdiot— E<vi- 

DENCK. 

It  Is  error  to  direct  a  verdict  for  the  de- 
fendant where  an  action  of  assumpsit  is  brought 
by  a  minor  by  his  next  friend,  who  is  tbe  mi- 
nor's guardian,  when  there  is  evidence  that  tbe 
debt  in  controversy  is  due  to  the  minor. 

[EA.  Note.— For  other  cases,  see  Trial,  Cent 
D^.  H  332.  833,  338-341.  865;   Dec.  Dig.  <Ss» 

Error  to  Circuit  Court  De  Soto  County; 
M.  F.  Home,  Judge. 

Action  by  Russell  Carlton,  a  minor,  by  his 
next  friend,  W.  H.  Simmons,  against  C.  C. 
Morgan.  Judgment  for  defendant  and  plain- 
tiff brings  error.    Reversed. 

R.  Q.  Brown,  of  Arcadia,  and  J.  B.  Singel- 
tary,  of  Bradentown,  for  plaintiff  in  error. 
Leltner  &  Leltner,  of  Arcadia,  for  defend- 
ant in  error. 

WHITFIELD,  J.  An  action  of  assumpsit 
was  brought  by  W.  H.  Simmons,  as  guard- 
ian for  Russell  Carlton,  against  C  C.  Mor- 
gan. A  demurrer  to  tbe  declaration  was  filed, 
one  of  tbe  grounds  of  the  demurrer  being 
that  "the  said  suit  should  be  brought  In  the 
name  of  Russell  Carlton,  and  not  W.  H.  Sim- 
mons, If  Carlton  Is  tbe  proper  party."  An 
amended  declaration  was  filed,  making  the 
party  plaintiff  "RusseU  Carlton,  by  W.  H. 
Simmons,  bis  next  friend."  Appropriate 
amendments  of  tbe  process  were  made.  A 
plea  of  never  was  indebted  was  filed.  There 
was  positive  evidence  that  tbe  indebtedness 
of  tbe  defendant  was  the  property  of  the 
plaintiff,  a  minor,  and  that  the  minor's  next 
friend  in  this  action  is  the  minor's  guard- 
ian. The  court  on  motion  of  the  defendant 
directed  a  verdict  for  the  defendant  on  the 
ground  "that  the  plaintiff  has  not  proven 
his  title  to  tbe  fund  in  controversy."  This 
was  error.  Even  if  the  defendant  Is  not 
estopped.  In  challenging  by  demurrer  the 
right  of  the  guardian  to  maintain  the  action, 
from  contesting  the  right  of  tbe  plaintiff  to 
maintain  the  action  In  bis  own  name  by  next 
friend,  the  minor  is  the  real  party  in  Interest 
suing  by  next  friend,  who  Is  his  guardian, 
and  tbe  guardian  may  collect  a  Judgment 
obtained  In  the  name  of  the  ward. 

The  Judgment  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL.  and  HOCKER,  JJ.,  concur. 
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(6S  Fla.  838) 

COLLINS  ▼.  PLANT. 

PLANT  v.  COLLINS. 

(Supreme  Court  of  Florida.    Not.  24,  1914. 
Behearing  Denied  Dec.  22, 1014.) 

(Byllahu*  hy  the  Court.) 

1.  AOBI0T7I,TDSE  ®S>7— AOTION  FOB  FkKTIUZ- 

■B8— DKFKITSX. 

A  plea  to  an  action  for  fertilizen  ia  bad  U 
based  upon  a  statute  penalizing  unlabeled  ferti- 
licers  by  seizure,  and  not  making  the  failure  to 
label  defensive  matter. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  {{  13,  14;  Dec.  Dig.  «=»T.l 

2.  JUDGMBNT  «=>251— COWFOBMITT  TO  PUBAD- 

IKOB— Right  to  Relief. 

Courts  will  not  be  held  in  error  for  refusing 
a  right  of  action  not  pleaded. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  437;  Dec.  Dig.  «=>251.] 

8.  AOBICULTTJRE  «=>7  —  Febttlizebs  — Pbima 
Facie  Evidbwce— Validity  of  Statute. 
An  analysis  by  the  state  chemist  may  be 
made  prima  facie  evidence  of  the  ingredients  of 
a  bag  of  fertilizer,  even  though  the  legislation 
fail  to  provide  that  samples  be  taken  from  va- 
rious parts  of  the  bag;  the  identity  of  the  sam- 
ple being  safeguarded. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent.  Dig.  Sg  13,  14;   Dec.  Dig.  <*=>7.] 

4.  Aqeioultuke  ©=>7— Action  fob  Febtiliz- 

eks— Evidence. 

Evidence  as  to  the  analysis  of  unsold  fer- 
tilizer may  be  refused  upon  an  issue  as  to  the 
analysis  of  fertiliser  that  was  sold. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  Si  13,  14;   Dec.  Dig.  «=>7.] 

S^or  to  Circuit  Court,  Santa  Rosa  Coun- 
ty; J.  Emmet  Wolfe,  Judge. 

Action  by  S.  O.  Collins  agalust  J.  H.  Plant 
Judgment  for  plaintiff,  and  each  party  brings 
error.    Affirmed. 

J.  P.  Stokes,  of  Pensacola,  and  J.  T.  Wig- 
gins, of  Milton,  for  plaintiff  in  error.  Mc- 
Geachy  &  Lewis,  of  Milton,  for  defendant 
In  error. 

COCKRELL^  J.  In  an  action  upon  the 
common  counts  for  commercial  fertilizers, 
Collins  recovered  Judgment  against  Plant  in 
the  sum  of  $125,  with  interest  and  costs. 
E)ach  party  takes  separate  writs  of  error  to 
this  Judgment. 

Taking  up  first  the  assignments  of  error  by 
Plant,  they  are  all  based  upon  the  overrul- 
ing of  certain  pleas  filed  by  him. 

[1]  Special  plea  numbered  2  is  based  upon 
chapter  5660,  Laws  of  1907.  This  act  requires 
stamped  labels  on  certain  commercial  fer- 
tilizers, subjecting  tbe  unlabeled  to  a  liabil- 
ity for  seizure  by  designated  public  officials, 
under  a  procedure  hedged  about  with  many 
details.     There  was  no  attempted  seizure  in 


this  case,  and  the  statute  does  not  make  the 
failure  to  so  label  defensive  matter. 

[2]  The  other  pleas  overruled  were  more 
carefully  and  fully  covered  by  plea  5,  upon 
which  trial  was  had,  and  we  see  no  harmful 
error  here.  They  were  pleaded  only  as  a  set- 
off, and  no  recovery  against  the  plaintiff  was 
asked.  We  fail  to  find  in  tbe  record  brought 
here  by  Plant  any  ruling  by  the  court  that 
denies  to  him  any  claim  to  a  cross-action  he 
might  have  had  against  Collins. 

[3]  As  to  the  contentions  of  Collins  that  he 
was  injured  by  the  court's  ruling,  there  was 
apparently  an  admission  that  the  defendant 
made  out  a  prima  facie  defense,  under  Gen. 
Stats.  H  1271,  1272,  by  showing  an  analysis 
by  the  state  chemist  upon  samples  submitted 
to  him  that  the  guaranteed  analysis  affixed 
to  tbe  bags  of  fertilizer  sold  to  Plant  fell  far 
short  in  essential  ingredients.  The  point 
made  is  that  the  statute  does  not  sufficiently 
protect  the  seller,  in  that  it  does  not  re- 
quire that  the  samples  be  taken  in  sufficient 
quantity,  or  rather  from  different  parts  of 
the  bag.  It  does  provide  safeguards  la 
the  identity  of  tbe  sample  to  be  analyzed, 
and  his  certificate  is  made  at  most  competent, 
but  by  no  means  exclusive  evidence,  as  to  the 
real  analysis.  He  is  subject  to  the  ordinary 
rules  of  cross-examination  and  contradiction, 
and  the  trained  expert  of  the  state  may  be 
trusted  to  some  prima  fades  of  accuracy  and 
fairness.  The  courts  may  well  remit  to  the 
Legislature  the  determination  of  what  may 
constitute  prima  facie  a  fair  sample  to  be 
taken  from  a  sack  of  fertilizer.  If  by  reason 
of  exi>osure  to  air  there  be  a  deterioration  in 
the  constituent  elements  of  the  fertilizer  in 
an  inconsequential  proportion  of  the  fertiliz- 
er, and  the  sample  to  be  analyzed  be  taken 
from  that  Inconsequential  part,  the  analysis 
might  for  that  reason  be  rejected,  but  we  are 
not  met  with  such  condition. 

[4]  There  was  no  error  in  refusing  an 
analysis  of  unsold  fertilizer.  Too  many  ele- 
ments of  uncertainty  suggest  themselves  to 
the  admissibility  of  such  evidence.  The  ques- 
tion to  be  determined  is  whether  the  fertiliz- 
er sold  came  up  to  the  guaranty,  and  the 
plaintiff  was  given  a  fair  opportunity  to  test 
that  issue. 

The  plaintiff  recovered  on  his  commission 
accounts  for  so  much  of  the  fertilizer  as 
accorded  with  the  analysis,  and  faUed  In 
his  recovery  as  to  that  below  the  analysis. 

For  other  cases  in  this  court  upon  this 
statute,  see  Braxton  v.  Uddon,  49  Fla.  280, 
38  South.  717,  and  Goulding  Fertilizer.  Go.  ▼. 
Johnson,  65  Fla.  195,  61  South.  441. 

We  find  no  error  upon  either  record,  and 
the  Judgment  is  affirmed. 

SHACKLBFORD,    a    J.,    and    TAYLOR, 

HOCKER,  and  WHITFIELD,  JJ.,  concur. 
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(68  Fla.  aS6) 

MABSH  et  aL  V.  MABSH  et  aL 
(Supreme  Court  of  Florida.     Nov.  24,  1914.) 

(Bvttalm*  (y  the  Court.) 

^JEADING  «=>362— STBIKIITa  MATEBIAZ.  1£aT> 
TER. 

An  order  Btriking  from  a  bill  of  complaint 
matters  that  have  some  proper  relation  to  the 
subject-matter  of  the  litigation  la  erroneous. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  f§  1147-1156;  Dec.  Dig.  «=»362.] 

Appeal  from  Circuit  Court,  Volusia  Cdun- 
ty;  James  W.  Perkins,  Judge. 

Bill  by  Albert  8.  J.  Marsh  and  another 
against  J.  E.  J.  Marsh  and  others.  From 
an  order  sustaining  "exceptions"  taken  to  the 
bill,  complainants  appeal.     Reversed. 

Stewart  &  Bly  and  Tom  B.  Stewart,  all  of 
De  Land,  for  appellants.  Landis,  Fish  & 
Hull,  of  De  Land,  for  appellees. 

WHITFIEIiD,  J.  This  appeal  Is  from  an 
order  sustaining  "exceptions"  taken  to  a  bill 
of  complaint  The  bill  seeks  to  vacate  an 
order  confirming  a  sale  of  lands  made  In  a 
partition  proceeding  on  the  grounds  of  fraud- 
ulent conduct  on  the  part  of  one  of  the  par- 
ties to  the  suit  for  partition,  which  resulted 
In  a  sale  of  the  property  at  a  grossly  Inade- 
quate price  far  below  its  real  value  at  the 
time. 

The  paragraphs  of  the  bill  of  complaint 
that  were  expunged  by  sustaining  the  excep- 
tions are  not  scandalous,  and  it  cannot  be 
said  that  they  are  wholly  Immaterial  or  Im- 
pertinent since  tbey  give  particulars  of  the 
fraudulent  conduct  on  which  the  relief  Is 
sought  Without  considering  the  propriety 
of  the  procedure  In  taking  the  "exceptions 
to  the  blU  of  complaint"  the  order  which 
In  effect  stmck  from  the  bill  the  designated 
matters  set  up  as  a  basis  for  the  relief  sought 
is  erroneous  and  Is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKREIiL,  and  HOCKER,  JJ.,  concur. 

(68  Fla.  ««)  ' 

BELL,    Sheriff,  v.  ELECTRIC  APPLIANCE 
CO.  et  aL 

(Supreme  Court  of  Florida.     Nov.   25,   1014. 
Rehearing  Denied  Dec.  22,  1914.) 

(Sylla'bitt  ly  t^e  Court.) 

ExEcrrnON  «=»2e8— Sale  Subject  to  Liens 

— ^iNDEViriFTiNO  Bond. 

Where  an  excntion  sale  is  made  subject  to 
liens,  with  notice  that  purcliasers  would  be  re- 
quired to  give  bond  to  indemnify  the  sheriff 
against  claims  of  such  lienholders,  the  sheriff 
should  not  l>e  required  to  deliver  the  property 
to  purchasers  without  bond,  particularly  when 
the  lienholders  are  not  parties  to  the  proceeding 
against  the  sheriff. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  i§  762-767 ;  Dec.  Dig.  «=9268.] 

Error  to  Circuit  Court,  Coalton  County; 
D.  J.  Jones,  Judge. 


Action  by  the  Electric  Appliance  (Company 
and  others  against  J.  M.  Bell,  as  Sheriff. 
Judgment  for  plaintUfs,  and  defendant  brings 
error.    Reversed. 

S.  K.  QllUs,  of  De  Funiak  Springs,  for 
plaintiff  In  error.  W.  T.  Bludworth,  of  De 
E^miak  Springs,  for  defendants  In  error. 

WBITFIELD,  3,  Executions  were  levied 
upon  merchandise  and  other  property  covered 
by  stated  alleged  liens,  and  sales  were  made 
subject  to  the  liens,  with  notice  that  pur- 
chasers would  be  required  to  give  bond.  The 
sheriff  refused  to  deliver  the  property  sold 
to  a'  purchaser,  unless  the  purchaser  would 
execute  a  bond  to  secure  the  alleged  lienhold- 
ers. The  court  ordered  the  sheriff  to  deliver 
the  property  without  first  requiring  a  bond, 
and  the  sheriff  took  writ  of  error.  As  the 
sale  was  made  subject  to  the  liens,  and  as 
the  lienholders  were  not  parties  to  the  pro- 
ceeding In  which  the  sheriff  was  ruled  to 
deliver  the  proiwrty  to  the  purchaser  without 
a  bond,  and  as  the  sheriff  should  not  thus  be 
subjected  to  responsibility  to  the  lienholders 
for  not  taking  a  t)ond  to  secure  the  liens, 
the  order  requiring  the  sheriff  to  deliver  the 
goods  to  the  purchasers  without  requiring  a 
bond  is  reversed. 

SHACKLEFORD.  C.  J.,  and  TAYLOR^ 
OOCKRELL,  and  HOCKER,  JJ.,  concur. 


(68  Fla.  244) 

WOOD  V.  WORCH  et  aL 

(Supreme  Court  of  Florida.     Nov.   10,  1914.) 

(Syttaiws  by  the  Covrt.) 

Counties  «=»59  —  Ofticebs  —  NeouoEnoe  — 
Personal  Liabiutt— Sufficiency  of  Evi- 
dence. 

In  an  action  against  a  county  commission- 
er personally  for  alleged  negligence  in  giving 
directions  for  the  burning  in  his  absence  of 
brush  by  laborers  who  are  working  on  the  pub- 
lic highways  of  the  county,  the  proofs  are  held 
to  be  insufficient  to  sustain  a  verdict  against  the 
defendant  county  commissioner. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  83,  84;  Dec.  Dig.  «=>59.] 

Error  to  Circuit  Court,  Pinellas  County; 
F.  M.  Robles,  Judge. 

Action  by  Caroline  Worch  and  others 
against  F.  A.  Wood.  Judgment  for  plaintlfls^ 
and  defendant  brings  error.    Reversed. 

W.  R.  Rolaitfl,  of  St  Petersburg,  and  H.  P. 
Baya,  of  Tampa,  for  plaintiff  In  error.  Mac- 
farlane  &  Chancey,  of  Tampa,  for  defend* 
ants  In  error. 

WHITFIELD,  J.  The  declaration  herein 
alleges,  In  effect,  that  the  defendant  F.  A. 
Wood,  a  county  commissioner,  on  a  trtated 
day,  bad  the  care  and  superintendence  of  a 
certain  pubUc  highway,  and  "had  in  his  em- 
ploy as  such  county  commissioner  aforesaid 
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divers  laborers,  servants,  and  employes  work- 
ing along,  on,  and  upon  said  public  high- 
way, at  or  near  where  the  same  traverses 
and  abuts  plaintiff's  premises;  that  the  trees 
and  undergrowth  taken  from  said  highway 
had  become  highly  combustible,  and  inflam- 
mable, which  fact  was  known  to  the  said  de- 
fendant, or  should  have  been  known  to  him ; 
that  the  plaintiffs'  said  dwelling  house  was 
located  about  50  or  60  feet  from  said  high- 
way; that  the  said  defendant,  through  his 
said  laborers,  servants,  and  employes,  had 
permitted  the  trees  and  underbrush,  taken 
from  said  highway,  to  accumulate  on  or 
along  said  highway,  and  In  close  proximity 
to  the  plaintiffs'  said  dwelling  bouse,  and  to 
become  highly  combustible  and  inflammable, 
as  aforesaid ;  that  on  said  date  there  was  a 
strong  and  brisk  wind  blowing  in  the  direc- 
tion of  plaintiffs'  said  dwelling  house  from 
the  trees  and  underbrush ;  that  the  said  dc 
fendant  knew,  or  ought  to  have  known,  that 
the  burning  of  said  combustible  and  inflam- 
mable trees  and  underbrush,  on  said  date, 
on  or  near  said  highway,  and  In  close  prox- 
imity to  plaintiffs'  said  dwelling  house,  would 
cause  plaintiffs'  said  dwelling  house  to  be- 
come ignited  and  burned,  yet  the  said  defend- 
ant, well  knowing  the  premises,  carelessly, 
negligently,  and  from  a  reckless  disregard 
of  consequences,  directed  and  instructed  his 
said  laborers,  servants,  and  employes  to  pile 
into  a  heap  said  combustible  and  inflam- 
mable trees  and  underbrush,  and  to  burn 
the  same,  at  a  point  about  60  feet  away 
from  plaintiffs'  said  dwelling  house ;  that  de- 
fendant's said  laborers,  servants,  and  em- 
ployes, in  obedience  to  the  Instructions  re- 
ceived by  them  from  said  defendant,  piled 
and  burned  said  combustible  and  inflamma- 
ble trees  and  underbrush;  and  that  from  the 
burning  of  the  same,  sparks,  embers,  and 
coals  of  fire  were  emitted  therefrom,  and 
carried  by  the  wind  to,  against,  and  upon 
the  roof  of  plaintiffs'  said  dwelling  house, 
thus  and  thereby  causing  said  dwelling  house 
to  become  ignited;  and  that  said  dwelling 
house'.'  was  burned  and  totally  destroyed 
with  its  contents. 

A  demurrer  to'  the  declaration  was  over- 
ruled, and  trial  was  had  on  a  plea  of  not 
guilty,  which,  under  circuit  court  rule  71, 
"shall  operate  as  a  denial  only  of  the  breach 
of  duty  or  wrongful  act  alleged  to  have 
been  committed  by  defendant,  and  not  of  the 
facts  stated  in  the  inducement,  nand  no  other 
defense  than  such  denial  shall  be  admissible 
under  that  plea."  Judgment  was  rendered 
for  the  plaintiffs,  and  the  defendant  took 
writ  of  error.  The  contentions  here  are  that 
the  court  erred  in  overruling  the  demurrer 
to  the  declaration,  and  In  denying  a  motion 
for  a  new  trial. 

While  it  may  be  lawful  under  the  allega- 
tions of  the  declaration  to  prove  a  cause  of 
action  against  the  defendant,  the  proofs  ad- 


duced do  not  show  liability  of  the  defendant, 
who  was  acting  in  his  official  capacity  in  giv- 
ing to  his  employes  directions  for  burning 
brush  in  working  on  the  public  road  in  bis 
absence.  There  Is  no  statutory  presumption 
of  negligence  arising  from  the  fire  loss  in 
this  case.  The  facts  and  circumstances  in 
evidence  do  not  fairly  raise  such  a  presump- 
tion, and  the  doctrine  of  res  Ipsa  loquitur 
Is  not  applicable  here,  even  if  the  burden 
of  proof  would  be  thereby  affected  or  shifted. 
See  Sweeney  v.  Erving,  228  U.  S.  233,  33  Sup. 
Ct  416,  58  L.  Ed.  815. 

In  recognition  of  the  degree  of  negligence 
required  to  be  shown  in  such  cases  as  this, 
the  plaintiffs  allege  that  the  defendant,  "well 
knowing  the  premises  (the  facts  stated  io 
the  inducement),  carelessly,  negllgenUy,  and 
from  a  reckless  disregard  of  consequences, 
directed  and  instructed  his  said  laborers, 
servants,  and  employes  to  pile  into  a  heap 
said  combustible  and  inflammable  trees  and 
underbrush,  and  to  bum  the  same,  at  a  point 
about  60  feet  away  from  plaintiffs'  said 
dwelling  house;  that  defendant's  said  labor- 
ers, servants,  and  employes,  in  obedience  to 
the  instructions  received  by  them  from  the 
defendant,  piled  and  burned  said  combusti- 
ble and  inflammable  trees  and  underbrush; 
and  that  from  the  burning  of  the  same, 
sparks,  embers,  and  coals  of  fire  were  emitted 
therefrom,  and,  carried  by  the  wind,"  burn- 
ed plaintiffs'  property.  Upon  the  plaintiffs 
was  the  burden  of  proving  the  alleged  char- 
acter and  degree  of  negligence  on  the  part 
of  the  defendant,  as  well  as  other  essential 
elements  of  the  cause  of  action  alleged.  The 
evidence  is  that  the  defendant  told  the  em- 
ployes "to  bum  the  trash  in  the  road  or 
close  to  the  road,"  saying,  "Ton  better  clean 
up  the  brash,  trash,  and  bnrn  it  to-day" ; 
that  the  wind  was  "blowing  a  little,"  "Just 
a  light  breeze" ;  that  defendant  did  not  that 
day  tell  the  employes  to  be  careful,  but  "he 
had  told  us  time  and  again  to  be  careful  with 
it,  but  I  don't  remember  his  saying  it  that 
day";  that  the  "brush  pile  was  on  the  op- 
posite side  from  this  bouse" ;  that  the  road 
is  30  feet  wide,  the  house  was  about  27  feet 
from  the  fence;  that  the  defendant  was  not 
present  when  the  flre  was  set  to  the  brush  or 
when  the  house  was  burned. 

This  evidence  does  not  show  any  act  or 
omission  on  the  part  of  the  defendant,  an  of- 
flcer  in  the  discharge  of  a  public  duty,  that 
Indicates  "a  reckless  disregard  of  conse- 
quences," In  giving  instructions  to  employes 
on  the  public  highway  as  is  alleged.  The  de- 
fendant was  not  present  and  did  nothing  to 
contribute  to  the  plaintiffs'  loss,  and  the  evi- 
dence does  not  show  an  unlawful  or  a  reck- 
less, or  even  a  careless,  giving  of  orders  for 
the  guidance  of  those  working  on  the  pub- 
lic highway,  whose  act  is  stated  to  be  the 
direct  cause  of  the  alleged  Injury. 

The  evidence  being  insufficient  in  law  tc 
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ssstaln  tbe  verdict,  the  Judgment  l8  revers- 
ed, and  a  new  trial  Is  allowed. 
Judgment  reversed. 

SHACKLEFORD,    0.    X,    and    TAYLOR, 
eOCKRELL,  and  HOCKER,  JJ.,  concur. 


<«8  Fla.  >36) 

MARLOW  V.  STATE. 

(Snpreme  Court  of  Florida.     Nov.  24,  1914.) 

(BvOalv$  h»  the  Court.) 

HomciDB      ^=>250— Manblauohteb— Strm- 
oiEitcT  or  Evidence. 

The  evidence  examined  and  found  inguffl- 
dent  to  snpport  the  verdict. 

'  rEd.   Note.— For  other  caaei,   see  Homicide, 
Cent  Dig.  {|  516-517 ;   Dec  Dig.  «S=>250.] 

Error  to  Circuit  Court,  Seminole  County; 
J.  W.  Perkins,  Judge. 

Jesse  Marlow  was  convicted  of  manslaugb- 
ter,  and  brings  error.    Reversed. 

A.  K.  Powers,  of  Sanford,  for  plaintiff  in 
error.  T.  F.  West,  Atty.  Gen.,  and  C.  O.  An- 
drews, Asst  Atty.  Gen.,  for  tbe  State. 

COCKREIiL^  J.  Jesse  Marlow  was  con- 
victed of  manslaughter,  and  takes  writ  of 
error. 

From  the  state's  evidence  it  appears  that 
alwut  half  past  8  o'clock  one  night  four  ne- 
groes went  together  to  whip  another  negro, 
whom  they  disliked.  When  they  came  upon 
him,  he  started  to  run,  whereupon  three  of 
them  shot,  and  he  was  killed.  It  does  not 
appear,  however,  that  Jesse  Marlow  was 
present ;  in  fact,  irrespective  of  the  evidence 
of  himself  and  other  witnesses  testifying 
for  him,  making  out  a  perfect  alibi,  the  evi- 
dence of  the  state  clearly  indicates  that  he 
was  not  present.  The  only  testimony  ap- 
proaching proof  of  guilt  Is  tliat,  several 
hours  before  the  shooting,  Jesse  was  in  the 
company  of  those  who  are  supposed  to  have 
done  the  shooting,  when  one  of  them  was 
discussing  the  plan  of  whipping  the  deceas- 
ed; and  upon  the  suggestion  that  anothec 
negro,  who  testified  to  the  conversation,  be 
invited  to  participate  in  the  whipping,  Jesse 
interposed  an  objection  that  he  was  timid 
and  might  give  them  away.  This  is,  however, 
short  of  proof  that  Jesse  instigated  and  en- 
couraged the  others  to  commit  the  homicide, 
88  an  accessory  before  the  fact.  '  So  far  as 
we  are  advised,  the  guilty  parties  armed 
themselves  after  Jesse  had  separated  from 
them,  and  that  he  knew  nothing  of  the  actual 
encounter  until  it  was  all  over.  The  de- 
ceased, Tom  Mnmford,  had  been  whipped  be- 
fore by  the  negroes  of  the  little  community 
for  certain  supposed  peccadillos,  and,  so  far 
as  the  conversation  above  alluded  to,  the 
conspiracy,  to  which  Jesse  was  a  part,  went 
no  further  in  purpose.  Had  he  been  pres- 
ent, a  different  law  might  apply,  but  we  can- 
not hold  that  his  remark  to  the  witness,  who 


did  not  join  the  ccMUPlratora,  was  an  incite- 
ment to  the  commission  of  tlie  homicide. 

There  is  an  enormous  mass  of  wholly  ir- 
relevant testimony  in  ttiis  case,  so  extensive 
in  fact  that  the  Jury  nrast  have  been  misled 
by  its  quantity,  and  therefore  lost  sight  of 
the  real  issue  before  them. 

Judgment  reversed. 

SHACKIiBFORD,  C.  J„  and  TAYLOR, 
HOCKEB,  and  WHITFIELD,  JJ.,  concur. 


(«S  Fla.  SgS) 
WBLBORN  et  aL  v.  SAWYER. 
(Supreme  Court  of  Florida.    Nov.  17,  1914.) 

(8vttttiu$  iv  the  Court.) 

1.  APPKAt.  AND  Ebbob  @=s>1039  —  HARMI£BB 
EBBOB— JOXNDEB  OF  ISSDC. 

An  irregular  "joinder  of  issue"  on  an  an- 
swer in  equity  may  be  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4076-4088;  Dec.  Dig.  «=» 
1039.] 

2.  Afpkai,  and  Ebrob  9=»1078  —  Habjilxbs 
Ebbob— Dkckbk  Pbo  Contesso— Failubi  to 
Enteb. 

A  failure  to  enter  a  decree  pro  contesao 
against  one  defendant  ma;  not  affect  the  rights 
of  another  defendant  so  as  to  require  a  rever- 
sal of  a  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4240-4247 ;  Dec.  Dig.  <8=» 
1073.] 

8.  Apfkal  anu  Ebbob  «=s>671— Pbesentatiokt 

FOB  Review  —  Pboceedinob  on  Refebencb. 
Where  testimony  is  taken  before  a  general 
master,  and  the  proceedings  before  the  master 
are  not  brought  to  the  appellate  court  asserted 
irregularities  in  such  proceedings  cannot  be  con- 
sidered. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  2867-2872;  Dec.  Dig.  «=» 
671.] 

Appeal  from  Circuit  Court,  Dade  County; 
T.  Emmet  Wolfe,  Judge. 

Bill  by  W.  B.  Sawyer  against  Robert  Wel- 
lx>m  and  others.  From  decree  for  oompiaiO' 
ant,  defendants  appeal.    Affirmed. 

Rand  &  Kurtz,  of  Miami,  for  appellants. 
Atkinson,  Gramling  &  Burdine,  of  Miami, 
for  appellee. 

WHITFIBLD,  3.  Sawyer  filed  a  bill  in 
equity  against  Robert  Welbom,  the  city  of 
Miami,  and  the  National  Mercantile  Realty 
te  Improvement  Company,  a  Florida  corpora- 
tion, alleging  in  effect  that  on  December  9, 
1909,  the  National  Mercantile  Realty  &  Im- 
provement Company  was  the  owner  in  fee 
and  in  possession  of  lot  2  in  block  66  north, 
of  the  city  of  Miami,  Fla. ;  that  on  said  date 
the  National  Mercantile  Realty  &  Improve- 
ment Company  entered  into  a  contract  with 
Sawyer  for  the  sale  of  the  lot  and  a  part  of 
another  lot  for  $3,600,  on  which  Sawyer 
then  paid  (1,000,  and  on  the  same  date  he 
went  into  possession,  and  has  had  actual 
I)OBse8sion  ever  since,  and  is  now  in  posses- 
sion of  the  property;  that  the  full  purchase 
price  was  paid,  and  on  June  29,  1912,  the 
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National  Mercantile  Realty  &  Improvement 
Company  by  warranty  deed  conTeyed  the 
property  to  Sawyer;  that  on  March  10, 
1910,  a  decree  was  rendered  In  the  circuit 
court  for  Dade  connty  for  the  sale  of  lot  2, 
block  55  north,  city  of  Miami,  for  nonpay- 
ment of  dty  taxes  for  1006,  and  a  master's 
deed  was  executed  to  the  city  of  Miami  on 
June  28,  1910,  and  recorded  October  19, 
1911;  that  on  August  29,  1912,  the  dty  of 
Miami  executed  to  Robert  Welbom  a  quit- 
claim deed,  quitclaiming  said  lot  2,  which 
deed  was  recorded;  that  the  dty  obtained 
Ifis  title  through  foreclosure  proceedings  bas- 
ed on  the  tax  lien ;  that  for  stated  reasons, 
including  a  failure  to  give  the  owner  proper 
notice,  the  decree  of  sale  was  improper,  and 
Is  a  doud  upon  complainant's  titie.  The 
prayer  is  that  the  quitclaim  deed  from  the 
dty  to  Welbom  be  canceled  and  for  general 
relief. 

Appearance  was  entered  by  the  defend- 
ants. Welbom  by  answer  merely  "desires 
strict  proof  of  all  of  complainant's  allega- 
tions as  In  his  said  bill  alleged."  On  August 
4,  1913,  a  replication  was  filed  to  this  "an- 
swer." The  dty  by  answer  disclaimed  any 
interest  In  the  lot,  and  denies  liability  of  any 
kind  to  the  complainant.  On  this  disclaimer 
the  complainant  merely  "Joins  Issue"  on  Au- 
gust 26,  1913.  Ifotice  was  given  by  a  gen- 
eral master  in  chancery  that  the  taking  of 
testimony  would  begin  on  August  25,  1913. 
Service  of  this  notice  was  accepted  on  Au- 
gust 21,  1913,  by  counsel  for  the  complain- 
ant, "for  defendants,"  and  for  "dty  of  Mi- 
ami." On  November  3,  1913,  "a  notice  of 
final  hearing  was  filed."  On  December  6, 
1913,  the  circuit  Judge  sitting  at  Miami  ren- 
dered a  final  decree  adjudging: 

"That  the  quitclaim  deed  from  the  dty  of 
Miami  to  Robert  Welbom"  be  canceled  of  rec- 
ord, and  "that  the  complainant  herein  pay  into 
the  court,  at  or  before  the  time  of  the  cancella- 
tion of  the  above  described  deed,  the  amount  due 
on  the  lien  of  the  city  of  Miami  against  the 
property  deacribed  in  the  said  bill  of  complaint 
filed  herein,  together  with  statutory  interest 
and  penalties  on  said  sum  to  date." 

Welbom  appealed  in  the  name  of  all  the 
defendants.  It  is  contended  here  that  the 
court  below  erred  in  rendering  final  decree 
before  the  issues  were  closed,  and  on  testi- 
mony taken  before  the  Issues  were  closed  by 
a  master  without  an  order  of  reference,  and 
that  the  decree  Is  broader  than  the  record 
warrants. 

[1, 2]  Even  if  the  complainant's  "Joinder 
ot  issue"  on  the  defendant  city's  answer  or 
disclaimer  is  irregular,  the  d^endant  Wel- 
bom is  not  injured  thereby.  Though  no  de- 
cree pro  confesso  appears  to  have  been  en- 
tered against  the  defendant  the  National 
Mercantile  Realty  &  Improvement  Company, 
which  appeared,  but  apparentiy  did  not  an- 
swer, the  defendant  Welbom  cannot  com- 
plain of  it  here  for  the  first  time,  if  at  aU. 


See  Nenbert  ▼.   Massman,   87   Fla.   91,  19 

South.  625. 

[3]  The  replication  to  the  answer  of  the 
defendant  Welbom  was  filed  on  August  4, 
1913,  and  the  final  decree  was  rendered  De- 
cember 6,  1913,  which  was  more  than  the 
three  months  allowed  by  drcuit  court  rule 
71  "for  the  taking  of  testimony  after  the 
cause  Is  at  issue."  It  does  not  appear  that 
the  time  for  taking  testimony  was  enlarged 
by  the  court  The  notice  to  take  testimony 
was  given  by  a  general  master  in  dianoery, 
and  it  does  not  appear  that  he  was  not  duly 
authorized  to  take  the  testimony.  The  pro- 
ceedings in  the  cause  taken  before  the  gen- 
eral master  in  chancery  are  not  brought 
here  by  the  appellant,  so  as  to  show  error, 
if  any  exists  therein.  Certainly  on  the  rec- 
ord brought  here  by  the  appellant,  he  can- 
not complain  here  for  the  first  time  of  the 
asserted  irregularities  as  to  the  taking  of 
testimony  in  the  cause. 

The  quitclaim  deed  from  the  dty  to  Wel- 
bom covers  other  lands  than  the  lot  2  in  con- 
troversy. This  error  might  have  been  avoid- 
ed, had  the  attention  of  the  court  been  call- 
ed to  the  land  descriptions  contained  in  the 
deed  ordered  to  be  canceled. 

It  is  ordered  that  the  decree  appealed 
from  be  modified,  so  as  to  confine  the  can- 
cellation of  the  quitclaim  deed  mentioned  in 
the  decree  to  the  land  in  controversy  here, 
and,  as  so  modified,  the  decree  will  stand 
affirmed. 

SHACKLBFORD,  C.  J.,  and  TAYLOR, 
COCKRELIi,  and  HOCKER,  33.,  concur. 


(68  Fla.  206> 
TODD  T.  LOUISVILLE  &  N.  R.  CO. 
(Supreme  Coart  of  Florida.    Dee.  1,  1914) 

(Byllahut  in  the  Court.) 

1.  Pleading  €=»230— Amendmentp— Statdtb 
—Limitation  or  Actions. 

The  statute  relative  to  amendment  of 
pleadings  should  be  liberally  construed  to  fa- 
cilitate the  administration  of  justice,  but  it 
■should  not  be  so  applied  in  any  case  as  to  nul- 
lify the  operation  of  the  statute  of  limitation* 
in  that  case. 

[Ed.  Note.— For  other'  cases,  see  Pleadins, 
Cent.  Dig.  f  592;    Dec.  Dig.  <8=3230.] 

2.  Limitation  of  Actions  «=>127— Stat- 
utes «=»15S— Constbuction— Ajierdment 
of  Pliamnos— Limitation. 

One  statute  should  not  be  applied  to  nul- 
lify the  operation  of  another  statute,  when 
such  is  not  the  ■  intention  of  the  lawmaking 
power.  The  Legislature  could  not  have  intend- 
ed that  the  statute  permitting  amendments  of 
pleadings  should  be  used  in  any  case  to  nul- 
lify the  operation  of  the  statute  of  limitations 
in  that  case. 

[Ed.  Note.— For  other  cases,  see  Llmitatioa 
of  Actions,  Cent.  Dig.  §{  543-M7;  Dec.  Dig. 
iS=>127;  Statutes,  Cent.  Dig.  |  228;  Dec. 
Dig.  iS=»158.] 

On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  67  South.  41. 
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PER  CURIAM.  In  a  peUtlon  for  rehear- 
ing it  is  suggested  that  the  order  denying  a 
new  trial  Is  excepted  to,  and  that  the  court 
has  not  folly  considered  the  points  presented. 

The  following  entry  precedes  the  order 
denying  a  new  trial:  "^he  said  referee  de- 
nied and  refused  said  motion  in  an  order  as 
follows,  the  which  order  the  plaintlfF  except- 
ed." If  this  recitation  preceding  the  order  is 
regarded  as  a  snfBclent  exception  to  the  or- 
der, a  consideration  of  the  motion  will  not 
change  the  result  The  testimony  of  the 
plalntifrs  witnesses  clearly  showed  that  the 
plaintUT,  Todd,  had  no  general  or  special 
right  of  proi)erty  in  the  horses  lost  and  In- 
jured, and  that  Todd  was  a  mere  purchasing 
agent  for  Melson,  who  paid  for  and  owned 
the  horses.  The  action  was  not  brought  by 
Todd  for  the  use  of  Helson.  There  was  no 
privity  of  ownership  between  them. 

[1,  2]  The  defendant  cannot  fairly  be  held 
to  have  known,  and  could  not  fairly  be  re- 
quired to  show  he  did  not  know,  that  the 
plaintiff,  Todd,  was  not  the  real  owner  of  the 
horses,  before  the  ownership  was  disclosed  by 
the  plaintiff's  witnesses.  The  bill  of  lading 
may  or  may  not  have  disclosed  the  owner- 
ship. Of  course,  Melson  and  Todd  both  knew 
that  Melson  was  the  owner,  and  that  Todd 
Iiad  no  property  right  in  the  horses,  but  was 
a  mere  purchasing  agent  for  Melson,  who  paid 
for  the  horses,  as  is  clearly  disclosed  by  the 
plaintiff's  witnesses.  The  statute  relative  to 
amendment  of  pleadings  should  be  liberally 
construed  to  facilitate  the  administration  of 
Justice,  but  it  should  not  be  so  applied  in  any 
case  as  to  nullify  the  operation  of  the  stat- 
ute of  limitations  In  that  case.  See  La  Flor- 
Idlenne,  J.  Buttgenbach  &  Co.,  Society  Anon- 
yme  v.  Atlantic  Coast  Line  R.  Co.,  63  Fla.  213, 
68  South.  186;  Lowe  v.  De  Laney,  54  Fla. 
480,  44  South.  710;  State  ex  rel.  Andreu  v. 
Canfield,  40  Fla.  36,  23  South.  591,  42  L.  R. 
A.  72;  Cornell  v.  FrankUn,  40  Fla.  149,  23 
South.  589,  74  Am.  St  Rep.  131;  Flatley  v. 
Memphis  &  C.  R.  R.  Co.,  9  Heisk.  (Tenn.)  230 : 
WUllnk  ft  WUllnk  v.  Renwick  &  Renwick,  22 
Wend.  (N.  Y.)  608;  East  Line  &  R.  R.  Ry. 
Co.  T.  Culberson,  72  Tex.  375,  10  S.  W.  706,  3 
U  R.  A.  567,  13  Am.  St  Rep.  805.  One  stat- 
ute should  not  be  appUed  to  nullify  the  opera- 
tion of  another  statute,  when  such  Is  not  the 
intention  of  the  lawmaking  power.  The  Leg- 
islature could  not  have  intended  that  the 
statute  permitting  amendments  of  pleadings 
should  be  used  in  any  case  to  nullify  the  op- 
eration of  the  statute  of  limitations  In  that 
case.  In  Hamburg  v.  L.  &  L.  &  G.  Ins.  Co., 
42  Fla.  86,  27  South.  872,  the  action  was 
brought  by  H.  for  th«  use  of  the  bank. 

The  cause  of  action  accrued  in  January. 
1908;  the  declaration  by  Todd  was  filed  No- 
vember 2,  1909;  and  at  the  trial  in  Novem- 
ber, 1913,  the  plaintiff's  evidence  disclosed 
that  Todd  was  not  the  general  or  special 
owner  of  the  horses.    At  this  time,  the  stat- 


ute of  limitations  having  run  against  Bfelson, 
the  owner  of  the  horses,  there  was  no  error 
in  permitting  the  special  plea  as  to  the  own- 
ership to  be  filed  at  the  trial,  or  in  denying 
a  motion  to  amend  the  pleadings  by  making 
Melson  the  plaintiff,  or  In  entering  judgment 
for  the  defendant  3  Bncy.  PI.  &  Pr.  789. 
Melson  knew  of  his  ownership,  and  that  ToAi 
was  a  mere  purchasing  agent  who  was  not  a 
bailee  and  had  no  general  or  special  prop- 
erty in  the  horses.  The  action  is  In  tort  and 
Todd  had  no  right  to  maintain  it  The  de- 
fendant was  required  to  defend  the  action  as 
Instituted,  and  the  testimony  of  the  plain- 
tUTs  witnesses  showed  he  had  no  right  to 
maintain  the  action.  No  precedents  are 
found  that  imder  the  privilege  of  amendment 
authorize  a  new  plaintiff  to  be  substltated 
against  whom  the  statute  of  limitations  has 
run. 
Rehearing  denied. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COCKRELL,  HOCKER,  and  WHITFIELD, 
JJ.,  concur. 


(6g  Fla.  S12) 
HOLDER  TURPENTINE  CO.  v.  M.  O.  KIS- 
ER CO. 

(Supreme  Court  of  Florida.     Nov.  17,  1914.) 
(Byllabut  by  the  Court.) 

1.  COBPOBATIONS  «=»672— FOEEIQN    OOBFORA- 

TI0N8— Plka  in  Abatbubnt— Requisites. 
A  plea  in  abatement  that  the  plaintiff  for- 
eign corporation  bad  not  complied  with  chapter 
5717,  Acts  of  1907,  by  filing  its  charter,  etc., 
is  subject  to  demurrer  when  it  does  not  in  effect 
aver  that  the  foreign  corporation  plaintiff  was 
not  doing  business  in  this  state  when  the  plead- 
ed statute  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f f  2645-2640 ;   Dec.  Dig.  <8=>672.] 

2.  JnoaiiENT  «s>02— Default— EmccT. 

A  judgment  by  default  operates  to  deprive 
a  defendant  of  substantial  rights  in  contesting 
the  liability  alleged  against  him  in  the  plaintiff's 
declaration,  and  such  consequences  are  lawful 
only  when  the  defaults  are  duly  authorized. 

[Ed.  Note.— For  other  caaes,  see  Judgment 
Cent  Dig.  i  151;    Dec.  Dig.  ®=>92.] 

3.  Courts  «£»78— RxruEs  or  Coubt— Dejtaotjx 
— Fbocbdube. 

In  our  law  the  authority  to  enter  default 
judgments  is  regulated  by  statute,  though  rules 
of  court  may  prescribe  further  regulation  to 
make  the  statutory  provisions  effective ;  but 
such  rules  should  not  be  inconsistent  with  the 
statutes  on  the  subject. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  a  274,  276-281;    Dec.  Dig.  <e=»780 

4.  Judgment  «s»l06  —  Detauxt  —  Entbt  — 
Plead. 

The  statutes  authorize  the  entry  of  default 
judgments  in  law  actions  "if  the  defendant  shall 
fail  to  appear,  •  *  •  or  shall  fail  to  plead 
or  demur,  at  tne  time  heretofore  provided,"  thus 
showing  the  word  "plead"  has  reference  to  the 
plea  required  by  a  previous  section. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  |g  160,  162,  180-107;  Dec.  Dig. 
<S=»106.] 
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5.  CocbtS   «=»S5— RuiSB   OF   OoxmT— Entry 
OF  Dkfault— Construction. 

Rules  of  court  relative  to  entry  of  default 
should  be  construed  with  reference  to  the  stat- 
utory provisions  authorizing  judgments  by  de- 
fault. Thus  construed,  the  circuit  court  rules 
on  the  subject  do  not  authorize  the  entry  of  a 
default  without  notice  for  failure  to  file,  within 
the  terms  fixed  by  the  rules,  a  rejoinder  to  a 
replication  that  reqniree  an  answer,  tiiere  being 
no  order  of  tlie  court  with  reference  to  filing 
the  rejoinder. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  a  294,  296-301 ;   Dec.  Dig.  «=>85.] 

6.  Judgment  c8=>l06  —  Default  —  Entry  — 
Failubs  to  Fils  Rkjoindeb. 

The  court  is  not  authorized  to  enter  a  de- 
fault without  notice  for  failure  to  file,  within 
the  time  fixed  by  circuit  court  rule  20,  a  rejoin- 
der to  a  replication  that  requires  an  answer; 
there  being  no  order  of  the  court  with  reference 
to  filing  the  rejoinder. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  160,  162,  180-197;  Dec.  Dig. 
«s»106.] 

7.°  BiL£8  AND  Notes  «=>534— Attobnet's  Fee 
— Rbabonabusness— QmsnoN  fob  Coubt. 
Under  chapter  6960,  Acts  of  1009,  when 

attorney  fees  are  recoverable  in  actions  on  notes, 

the  reasonableness  of  the  fees  should  be  adjudged 

by  the  court. 
[Eid.   Note.— For  other   cases,   see   Bills   and 

Notes,  Cent  Dig.   |S  1946,  1847;    Dec.  Dig. 

•=»634.] 

Error  to  Clrcnlt  Court,  Citras  County; 
W.  S.  Bnllock,  Judge. 

Action  by  the  H.  G.  Elser  Company,  a  cor- 
poration, against  the  Holder  Turpentine  Com- 
pany, a  corporation.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Reversed. 

H.  M.  Hampton,  of  Ocala,  for  plaintiff  In 
error.  D.  Nlel  Ferguson,  of  Ocala,  for  de- 
fendant in  error. 

WHITFIELD,  J.  The  Kiser  Company 
brought  an  action  against  the  Holder  Com- 
pany on  promissory  notes  under  seal.  The 
defendant  in  abatement  and  also  In  bar 
pleaded  in  effect  that  the  plaintiff  company 
was  a  foreign  corporation  that  had  not  com- 
pUed  with  chapter  5717,  Acts  of  1907,  and  that 
under  said  statute  the  payment  of  the  notes 
could  not  be  enforced.  A  demurrer  to  the 
plea  in  abatement  was  sustained  and  the  de- 
murrer to  the  plea  in  bar  was  overruled.  On 
November  25,  1913,  the  plaintiff  filed  repUca- 
tlons  alleging  that  the  transaction  was  Inter- 
state commerce  and  not  subject  to  the  statute. 
In  February,  1914,  the  defendant's  attorney 
accepted  service  of  notice  of  the  filing  of  the 
replications.  No  rejoinder  to  the  replication 
was  filed,  and  on  April  11,  1914,  without  no- 
tice to  the  defendant  the  court  rendered  a 
default  Judgment  against  the  defendant  "for 
failure  to  file  rejoinder  to  the  plaintiff's  rep- 
lication to  defendant's  plea,"  and  final  Judg- 
ment for  the  plaintiff  including  10  per  cent, 
attorney  fees  provided  for  in  the  notes  was 
rendered  by  the  court 

On  writ  of  error  the  defendant  below  con- 
tends that  the  court  erred  In  sustaining  the 


demurrer  to  the  plea  In  abatement,  in  enter- 
ing a  default  Judgment,  and  in  allowing  at- 
torney fees  in  the  final  Judgment 

[1]  The  demurrer  to  the  plea  of  noncom- 
pliance by  the  plaintiff  foreign  corporation 
with  the  statute  pleaded  in  abatement  wa» 
properly  sustained,  since  the  plea  did  not 
aver  that  the  plaintiff  company  was  not  do- 
ing business  in  this  state  when  the  pleaded 
statute  was  enacted,  so  as  to  make  the  stat- 
ute applicable.  The  same  defect  exists  in 
the  plea  in  bar,  but  a  demurrer  to  the  plea  in 
bar  was  overruled  by  the  court 

[2,  S]  A  judgment  by  default  operates  to 
deprive  a  defendant  of  substantial  rights  in 
contesting  the  liability  alleged  against  him 
Ih  the  plaintiff's  declaration,  and  such  con- 
sequences are  lawful  only  when  the  defaults 
are  duly  authorized.  In  our  law  the  author- 
ity to  enter  default  Judgments  is  regulated 
by  statute,  though  rules  of  court  may  pre- 
scribe further  regulation  to  make  the  statu- 
tory provisions  effective;  but  such  rules 
should  not  be  inconsistent  with  the  statutes 
on  the  subject  See  section  1740,  Qen.  Stats. 
1906. 

[4,  6]  The  statutes  authorize  the  entry  of 
default  Judgments  in  law  actions  "if  the  de- 
fendant sbaU  fall  to  appear,  •  •  •  or 
shall  fall  to  plead  or  demur,  at  the  time  here- 
tofore provided,"  thus  showing  the  word 
"plead"  has  reference  to  the  plea  required  by 
a  previous  section.  Rules  of  court  relative 
to  the  entry  of  default  should  be  construed 
vrlth  reference  to  the  statutory  provisions  au- 
thorizing Judgments  by  default  Thus  con- 
strued, the  circuit  court  rules  on  the  subject 
do  not  authorize  the  entry  of  a  default  with- 
out notice  for  failure  to  file  within  the  term 
fixed  by  the  rules  a  rejoinder  to  a  replication 
that  requires  an  answer;  there  being  no  or- 
der of  the  court  with  reference  to  filing  the 
rejoinder. 

[6]  In  this  case  Oie  defendant  failed  to  file 
its  rejoinder  as  required,  not  by  an  order  of 
the  court,  but  by  circuit  court  rule  20,  within 
20  days  after  notice  of  the  filing  of  the  plain- 
tiff's replication,  and  the  statutes  and  rules 
do  not  authorize  the  rendering  of  a  default 
Judgment  for  failure  to  file  a  rejoinder,  at 
least  in  the  absence  of  a  failure  to  comply 
with  an  order  of  the  court  relative  to  the  fil- 
ing.   See  dreult  court  rule  21. 

[7]  Under  the  statute,  when  attorney  fees 
are  recoverable  in  a  case  like  this,  the  rea- 
sonableness thereof  should  be  adjudged  by 
the  court  See  Cooper  Grocery  Ca  v.  Citi- 
zens' Bank  &  Trust  Co.,  62  Fla.  142,  66  Sonth. 
435;    chapter  6960,  Acts  of  1909. 

As  the  Judgment  by  default  was  not  au- 
thorized by  law,  the  judgment  consequent  up- 
on such  default  Is  erroneous  and  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYIjOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 
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UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  V.  C?IT¥  OF  PBNSACOLA. 

(Supreme   Court  of  Florida.     Nov.  24,  1914.) 

(Byllabitt  hy  the  Court.) 
Depobitabies    ®=>13  —  Bond— Constbtiction 

AND  Effect. 

The  obligation  of  a  surety  company's  bond 
that  a  bank  "shall  well  and  truly  keep  and 
preserve  the  funds  of  the  city  now  deposited 
or  which  may  hereafter  be  deposited  with  it 
as  such  depositary  of  city  funds,  and  shall 
fiiithfully  account  for  and  pay  over  all  moneys 
which  may  be  deposited  with  it"  during  a  stat- 
ed period,  covers  all  moneys  deposited  during 
the  contemplated  period  and  continues  as  to 
such  deposits,  though  the  time  had  expired  dur- 
ing which  deposits  could  be  made  under  the 
protection  of  the  bond. 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Cent  Dig.  {  27;  Dec.  Dig.  «=3l3.] 

Error  to  Circuit  Court,  EBcambla  County; 
3.  Emmet  Wolfe,  Judge. 

Action  by  the  City  of  Pensacola  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany, a  corporation.  Judgment  for  plaln- 
tur,  and  defendant  brings  error.    A£Brmed. 

Watson  ft  Pasco,  of  Pensacola,  for  plain- 
tlff  In  error.  J.  B.  Jones  and  Blount  ft 
Blount  ft  Carter,  aU  of  Pensacola,  for  de- 
fendant In  error. 


WHITFIELD,  J.  The  city  of  Pensacola 
brought  an  action  on  a  bond  for  $50,000 
executed  by  the  fidelity  and  guaranty  com- 
pany to  "faithfully  account  for  and  pay 
over"  all  moneys  deposited  in  the  Pensacola 
State  Bank  from  the  date  of  the  bond  to 
November  1,  1913.  It  is  alleged  that  the  city 
had  on  deposit  In  the  bank  more  than  $146,- 
000 ;  that  on  December  5, 1913,  the  bank  sus- 
pended payment  and  defaulted  In  payment 
of  said  deposits.  The  condition  of  the  bond 
is  as  follows: 

"The  condition  of  this  obligation  is  such  that, 
whereas,  the  above  bounden  the  Pensacola 
State  Bank  was  heretofore  duly  designated  by 
said  citv,  in  conformity  with  chapter  5835, 
Laws  01  Florida,  depositary  of  the  funds  of 
said  city  of  Pensacola  for  the  year  beginning 
on  the  first  day  of  November,  1912,  and  ending 
on  the  first  day  of  November,  1913,  and  as  such 
depositary  of  dty  funds,  it  has  been  required 
by  a  resolution  adopted  by  the  council  of  said 
city  to  give  and  furnish  the  city  a  bond,  or 
security,  for  the  funds  now  deposited,  or  to  be 
hereafter  deposited,  with  it,  in  the  above  named 
sum  of  $50,000.00,  in  addition  to,  and  exclu- 
sive of,  the  amount  of  the  bond  of  $75,000.00, 
with  the  Maryland  Casualty  Company  as  sure- 
ty, heretofore  executed  and  delivered  to  said 
city  on  the  first  day  of  November,  A.  D.  1912. 

"Now  if  the  said  Pensacola  State  Bank,  shall 
well  and  truly  keep  and  preserve  the  funds  of 
said  dty  now  deposited  or  which  may  be  here- 
after deposited,  with  it,  as  such  depositary  of 
city  funds,  and  shall  faithfully  account  for, 
and  pay  over,  all  moneys  which  may  be  de- 
posited with  it  as  aforesaid,  and  from  time  to 
time  honor  such  warrants  as  may  be  lawfully 
drawn  against  said  sum,  not  to  exceed  the 
amount  on  deposit  at  the  time  of  the  present- 
ment of  said  warrants  then  this  obligation  to 
be  null  and  void,  else  to  remain  in  full  force 


and  virtue,  as  security  in  addition  to,  and  in- 
dependent of,  the  aforesaid  bond  of  November 
1,  1912,  which  said  last  mentioned  bond  shall 
also  remain  in  full  force  and  effect" 

A  demurrer  to  the  declaration  was  over- 
ruled, and  the  defendant  filed  the  following 
pleas: 

"(1)  That  after  November  1,  1913,  and  after 
the  time  of  the  termination  of  the  contract  of 
the  Pensacola  State  Bank  as  depositary  for 
city  moneys,  which  was  Novemt)er  1,  1913, 
the  plaintiff  continued  to  make  its  deposits  in 
said  Pensacola  State  Bank  in  the  same  manner 
and  in  every  respect  as  it  had  done  prior  to 
the  said  date,  and  received  from  said  bank 
statements  of  its  account 

"Wherefore,  the  defendant  says  that  the 
plaintiff  by  its  course  of  conduct  aforesaid 
constituted  said  bank  depositary  for  the  city 
moneys  without  bond  and  thereby  released 
this  defendant  from  all  obligation  on  tiie  bond 
set  forth  and  mentioned  in  the  declaration. 

"(2)  That  after  November  1st,  and  while  the 
Pensacola  State  Bank  was  a  going  concern, 
paying  all  checks  of  its  customers  having  funds 
on  deposit  with  it  to  meet  such  checks,  this 
defendant  demanded  of  the  commissioners  of 
the  cit^  of  Pensacola  that  they  demand  and 
collect  in  behalf  of  said  city  from  said  hank 
the  funds  deposited  therein  by  said  plaintiff, 
but  said  commissioners  failed  and  neglected 
so  to  do. 

"(3)  That  prior  to  the  time  of  the  execution 
of  the  bond  sued  on  the  plaintiff  took  from  said 
Pensacola  State  Bank  a  bond  substantially 
the  same  in  conditions  and  terms  as  the  bond 
mentioned  and  described  in  the  declaration; 
the  surety  on  said  bond  being  the  Maryland 
Casualty  Company^  and  the  amount  of  said 
bond  being  $75,000;  that  the  remedy  of  the 
plaintiff  is  in  every  respect  as  available  and 
effective  on  said  bond  as  on  the  boad  sued  on, 
and  said  surety  is  solvent  and  able  to  respond 
to  and  satisfy  any  judgment  that  may  be  ob- 
tained against  it;  that  after  crediting  the 
amounts  drawn  out  ot  said  bank  after  October 
31,  1913,  and  after  crediting  the  dividends  col- 
lected from  the  receivers  of  the  said  bank  by 
the  city,  the  balance  due  to  said  city  from  said 
Pensacola  State  Bank  on  account  of  the  de- 
posits made  prior  to  November  1,  1913,  is  less 
than  $75,000. 

"(4)  No  demand  was  made  by  said  city  up- 
on the  said  Pensacola  State  Bank  on  or  before 
the  1st  day  of  November,  A.  D.  1914,  for  pay- 
ment  of  the  same  sums  on  deposit  in  said  bank 
by  the  said  city  of  Pensacola. 

"(5)  There  was  no  default  or  refusal  on  the 
part  of  the  said  Pensacola  State  Bank  on  or 
prior  to  November  1,  1913,  to  pay  any  demand 
or  warrant  by  the  said  city  of  Pensacola  for 
or  upon  any  of  the  said  deposits  of  said  city 
in  said  bank. 

"(6)  No  demand  was  made  by  said  city  up- 
on the  said  Pensacola  State  Bank  on  or  before 
the  saspension  of  said  bank  on  the  4th  day  of 
December,  A.  D.  1913,  for  payment  for  the 
sums  on  deposit  in  said  bank  by  the  said  city 
of  Pensacola. 

"(7)  There  was  no  default  or  refusal  on  the 
part  of  the  said  Pensacola  State  Bank  on  or 
before  the  suspension  of  said  bank  on  the  4th 
day  of  December,  A.  D.  1913,  to  pay  any  de- 
mand or  warrant  by  the  said  city  of  Pensacola 
for  or  upon  any  of  the  said  deposits  of  said 
city  in  said  bank. 

(8)  There  was  no  default  or  refusal  on  the 
part  of  the  said  Pensacola  State  Bank  on  or 
before  the  suspension  of  said  bank  on  the  4th 
day  of  December,  A.  D.  1913,  to  pay  any  de- 
mand or  warrant  by  the  said  city  of  Pensacola 
for  or  upon  any  of  the  said  deposits  of  said 
city  in  said   bank,   and   no  liquidation   of  the 
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affairs  of  said  bank  or  ascertainment  of  what 
deficiency,  if  any,  in  the  payment  of  deposi- 
tors will  result  therefrom  as  yet  has  been  had. 
"(9)  That  on  the  Sd  day  of  December,  A.  D. 
1918,  the  day  prior  to  the  suspension  of  said 
banic,  the  said  city  was  urged  by  the  agent 
of  defendant  to  withdraw  the  said  deposits 
from  the  said  bank  because  of  the  nnstable 
condition  of  the  said  bank  and  it  failed  and 
refused  so  to  do." 

A  farther  plea  was  filed  as  follows: 
"That  the  said  Pensacola  State  Bank  was 
the  depositary  of  the  funds  of  the  city  of  Pen- 
sacola, duly  designated  from  NoTember  1,  1912, 
to  November  1_,  1913,  and  on  or  about  Noyem- 
ber  1,  1013,  said  bank  was  designated  and  wafi 
notified  by  said  city  that  it  had  been  desig- 
nated as  depositary  of  the  funds  of  the  city 
of  Pensacola  for  another  year,  commencing 
November  1,  1913,  and  thereupon  rendered  to 
the  city  a  statement  of  the  funds  then  on  hand, 
and  with  the  consent  of  the  said  city  kept  the 
funds  already  deposited  with  it  and  received 
further  deposits  of  funds  of  said  city  up  to 
and  beyond  December  1,  1913,  by  reason  wuere- 
of  the  defendant  alleges  that  the  said  bank 
accounted  to  the  said  city  for  the  said  funds 
and  its  liability  for  funds  deposited  prior  to 
November  1,  1913,  was  terminated." 

Demurrers  to  these  pleas  were  sustained, 
and,  the  defendant  not  desiring  to  plead 
over,  final  judgment  for  the  plaintiff  was 
rendered,  and  the  defendant  took  writ  of  er- 
ror. 

The  contentions  here  require  a  construc- 
tion of  the  condition  of  the  bond  as  above 
quoted. 

It  Is  argued  that  under  the  terms  of  the 
bond  the  defendant  company  Is  not  liable 
except  for  defaults  occurring  during  the  year 
from  November  1,  1912,  to  November  1, 1913, 
and  that  this  defendant's  liability  does  not 
accrue  until  after  the  exhaustion  of  the  bond 
given  by  the  Maryland  Casualty  Company, 
and  referred  to  In  the  defendant's  bond. 
These  contentions  do  not  accord  with  the 
express  terms  and  the  manifest  purpose  of 
the  bond.  The  bond  was  executed  January 
11,  1913,  and  the  condition  is  that  the  bank 
"shall  well  and  truly  keep  and  preserve  the 
funds  of  said  city  now  deposited  or  which 
may  be  hereafter  deposited  with  It  as  such 
depositary  of  dty  funds,  and  shall  falthfnlly 
account  for  and  pay  over  all  moneys  which 
may  be  deposited  with  It  as  aforesaid."  Un- 
der this  express  condition  the  defendant  com- 
pany Is  liable  if  the  bank  does  not  "account 
for  and  pay  over  all  moneys"  deposited  with 
the  bank  on  January  11,  1913,  and  to  No- 
vember 1,  1913.  It  is  alleged  in  effect  that 
the  bank  has  not  paid  over  all  the  moneys 
received  by  it  as  the  city  depositary  between 
the  dates  Just  mentioned,  and  that,  until  this 
is  done  or  the  obligation  of  the  bond  la  oth- 
erwise discharged,  the  defendant  is  liable. 
The  mere  fact  that  the  i)eriod  contemplated 
by  the  bond  for  making  deposits  with  the 
bank  as  the  city  depositary  expired  before 
the  bank  failed  does  not  relieve  the  defendant 
from  the  obligation  of  its  bond  that  the  bank 
"shall  faithfully  account  for  and  pay  over 
all  moneys"  deposited  by  the  city  during  the 
period  contemplated,  U  the  bank  does  not  in 


fact  pay  over  or  the  obligation  to  do  so  Is 
not  otherwise  extinguished.  The  obligation 
was  not  merely  to  insure  or  secure  the  pay- 
ment of  warrants  drawn  by  the  city  on  its 
deposits  during  the  contemplated  period,  but 
to  pay  over  all  moneys  received  on  deposit 
by  the  bank  from  the  dty  during  the  stat- 
ed period.  The  obligation  to  pay  over  all 
moneys  deposited  during  the.  contemplated 
period  continued  though  the  time  had  expir- 
ed during  which  deposits  could  be  made  un- 
der the  protection  of  the  bond. 

The  obligation  of  the  defendant's  bond  was 
expressly  made  "in  addition  to,  and  exclu- 
sive of,  the  amount  of  the  bond  of  $75,000.00 
with  the  Maryland  Casualty  Company  as 
surety,  heretofore  executed  and  delivered  to 
said  city  on  the  first  day  of  November,  A.  D. 
1912,"  and  until  the  condition  is  performed 
"to  remain  in  fuU  force  and  virtue,  as  secu- 
rity in  addition  to,  and  independent  of,  the 
aforesaid  bond  of  November  1,  1912,  whidi 
said  last-mentioned  bond  shall  also  remain 
in  full  force  and  effect"  Under  these  ex- 
press provisions  it  cannot  successfully  be 
claimed  that  the  defendant's  liability  on  its 
bond  does  not  accrue  until  the  bond  of  the 
American  Casualty  Company  Is  exhausted. 
See  National  Surety  Co.  v.  United  States, 
123  Fed.  294,  69  C.  C.  A.  479. 

A  demurrer  admits  well-pleaded  statements 
of  material  facts,  but  does  not  admit  con- 
clusions that  are  unsustained  by  stated  facts. 

In  admitting  by  demurrer  the  averments 
of  the  pleas  that  on  or  about  November  1, 
1913,  the  bank  was  designated  by  the  dty 
as  depositary  of  the  funds  of  the  city  for 
another  year  commencing  November  1,  1913, 
that  thereupon  the  bank  rendered  to  the  city 
a  statement  of  the  funds  then  on  hand,  and 
with  the  consent  of  the  dty  kept  the  funds 
already  deposited  with  it,  the  plaintiff  does 
not  admit  the  asserted  conclusion  that  "by 
reason  of  which  •  •  •  the  bank  account- 
ed to  the  dty  for  the  said  funds,  and  the  lia- 
bility of  the  defendant  for  funds  deposited 
to  November  1,  1913,  was  thereby  terminat- 
ed." The  facts  stated  do  not  sustain  the 
asserted  conclusions.  Rendering  a  statement 
of  funds  on  hand.  Is  not  an  accounting  for 
or  a  paying  over  of  the  funds  under  the  pro- 
visions of  the  bond,  and,  though  the  state- 
ment was  in  fact  rendered  as  averred,  the 
obligation  of  the  bond  was  not  "thereby  ter- 
minated." Though  the  dty  designated  the 
bank  as  dty  depositary  for  another  year  and 
the  bank  rendered  a  statement  of  funds  on 
hand,  and  with  the  assent  of  the  dty  the 
bank  kept  on  deposit  the  funds  already  de- 
posited with  it,  the  duty  of  the  bank  to  pay 
such  deposits  to  the  dty  on  demand  Is  not 
thereby  satisfied,  or  the  right  of  the  dty  to 
demand  payment  in  any  wise  affected  or  sus- 
pended. And  the  obligation  of  the  defend- 
ant's bond  that  the  bank  "shall  faithfully  ac- 
count for  and  pay  over  all  moneys  which 
may  be  deposited  with  tt^'  by  the  dty  to  No- 
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vember  1,  1913,  Is  not  In  law  or  In  tact 
"thereby  terminated."  The  bond  does  not 
limit  the  time  within  which  a  demand  for 
payment  of  drafts  or  checks  drawn  against 
the  deposited  fonds  shall  be  made  as  appar- 
ently was  held  to  be  the  case  in  United  States 
Fidelity  &  Guaranty  Co.  v.  American  Bond- 
ing Co.,  31  Okl.  669,  122  Pac.  142.  The  aver- 
ment of  the  plea  that  after  November  1, 1913, 
the  bank  "received  farther  deposits  of  funds 
from  the  dty  np  to  and  beyond  December 
1.  1913,"  Is  immaterial,  since  the  obligation 
of  the  defendant's  bond  does  not  extend  to 
deix)8its  made  after  November  1,  1913.  The 
bond  did  not  contemplate  that  all  the  moneys 
deposited  to  November  1,  1913,  should  be  de- 
manded and  paid  during  the  period  begin- 
ning with  the  date  of  the  bond  and  ending 
November  1,  1913.  The  facts  that  the  stat- 
ute required  the  depositaries  to  be  designated 
for  a  period  not  exceeding  one  year,  and  that 
.  the  designation  referred  to  in  the  bond  ex- 
pired November  1,  1913,  do  not  afTect  the  ob- 
ligation of  the  bond  that  the  bank  "shall 
faithfully  account  for  and  pay  over  all  mon- 
eys" deposited  to  November  1,  1913,  even 
though  the  moneys  were  left  on  deposit  after 
November  1,  1913. 

In  effect  the  obligation  of  the  defendant  ia 
that  the  bank  "shall  faithfully  account  for 
and  pay  over  all  moneys  which  may  be  de- 
posited with  It"  by  the  city  from  the  date  of 
the  bond  to  November  1,  1913;  and  this 
obligation  continues  after  November  1,  1913, 
until  all  the  moneys  deposited  to  November 
1,  1913,  by  the  dty  with  the  bank,  have  been 
"faithfully  accounted  for  and  paid  over,"  or 
until  the  obligation  is  extinguished  by  the 
I>artle8  or  by  operation  of  law.  The  declara- 
tion shows  a  right  of  recovery  on  the  bond. 
It  does  not  appear  from  the  admitted  aver- 
ments of  the  pleas  that  the  right  of  the  plain- 
tiff or  the  duty  of  the  bank,  or  the  binding 
obligation  of  the  defendant  in  the  premises, 
has  been  extinguished  or  in  any  way  af- 
fected by  any  act  of  the  parties  or  by  oper- 
ation of  law.  Therefore,  a  right  of  recovery 
appearing,  and  no  valid  defense  being  inter- 
posed, the  Judgment  for  the  plaintiff  render- 
ed upon  the  adversary  pleadings  is  affirmed. 

SHACKLEFOBD,  O.  J.,  and  TAYLOR, 
■GOCKBELL,  and  HOOKER,  JJ.,  concur. 

(68  TiB.  ItE) 

BOTD  et  aL  v.  QOSSBB. 

(Sapreme  Court  of  Florida.    Nov.  24,  1914.) 

(SyJlabut  by  iKe  Court.) 

Bquitt  4=»232— BilI/— Oenebal  Dsuubbeb. 
A  general  demurrer  to  a  bill  in  equity  as  an 
•entirety  should  not  be  sustained  if  any  relief 
may  property  be  granted  in  accordance  with  the 
allegations  and  prayers. 

[Ed.  Note.— For  other  cases,  see  Eqnity,  Cent 
Dig.  f  508 ;   Dec  Dig.  c&=232.]  I 


Appeal  from  Circnlt  Court,  Pinellas  Coun- 
ty;  F.  M.  Robles,  Judge. 

Suit  by  Nellie  T.  Boyd  and  others,  aa  ad- 
ministrators, against  Lillian  M.  Ooaser. 
From  an  order  sustaining  demurrer  to  the 
bill,  complainants  appeal.    Reversed. 

K.  I.  McKay  and  James  F.  Glen,  both  of 
Tampa,  for  appellants.  O.  O.  Whltaker  and 
W.  F.  Himes,  both  of  Tampa,  for  appellee. 

WHITFIELD,  J.  The  appellants  brought 
a  bill  in  eqnity  against  the  appellee,  in  which 
it  is  in  effect  alleged  that  on  September  14, 
1910,  the  defendant,  Lillian  Mayrue  Gosser, 
executed  to  Vincent  Ridgely  a  mortgage  upon 
a  certain  lot  of  land  to  secure  a  loan;  that 
on  November  1,  1911,  LUlian  Mayrue  Gosser 
executed  to  Ella  C.  Chamberlain,  a  mortgage 
on  the  same  premises ;  that  on  March  6,  1912, 
Lillian  Mayrue  Gosser  executed  and  deliver- 
ed to  W.  T.  Boyd  a  power  of  attorney  "to 
grant,  bargain  and  sell  the  same  premises  de- 
scribed in  the  said  mortgage  deeds  and  to  act 
as  her  attorney  in  paying  off  the  two  mort- 
gages aforesaid,  and  thereby  authorized  the 
said  W.  T.  Boyd  to  satisfy  the  aforesaid 
mortgages  by  the  payment  of  principal  and 
interest  thereon,  and  in  and  by  the  said  in- 
strument she  further  authorized  the  said  W. 
T.  Boyd  to  deduct  from  the  purchase  price 
realized  and  obtained  from  the  sale  of  the 
said  property  all  expenses,  interest  and  other 
moneys  paid  out  necessary  for  perfecting  a 
sale  and  transfer  of  the  said  premises  in  giv- 
ing a  perfect  and  unincumbered  title  there- 
to" ;  that  "the  said  W.  T.  Boyd  prior  to  the 
time  of  his  decease  did  pay  off  and  discharge 
the  said  mortgages,  and  each  of  them,  and 
procured  from  the  said  Vincent  Ridgely  a 
formal  satisfaction  and  release  of  the  afore- 
said mortgage,  Exhibit  A  hereto,  to  be  held 
by  him  as  evidence  of  the  payment  by  him  of 
the  said  mortgage,  and  which  was  not  de- 
livered to  the  defendant  or  placed  on  record, 
and  your  orator  annexes  hereto  as  Exhibit  D 
hereto  the  said  satisfaction,  and  your  orator 
also 'annexes  hereto  the  original  notes  given 
by  the  defendant  to  the  said  Vincent  Ridgely 
and  also  the  original  note  given  by  the  said 
defendant  to  the  said  Ella  C.  Chamberlain" ; 
that  "the  said  W.  T.  Boyd  did  not  seU  the 
said  premises  in  his  lifettme,  and  the  same 
are  now  the  property  of  the  defendant,  but 
the  said  W.  T.  Boyd,  in  addition  to  the 
amounts  paid  by  him  as  aforesaid  to  the 
holders  of  the  said  mortgages,  also  expended 
in  the  payment  of  taxes  on  the  said  mort- 
gaged premises  and  in  payment  for  labor  be- 
stowed on  the  buildings  thereon  upwards  of 
the  sum  of  $160  for  which  he  is  entitled  to  a 
lien  under  the  terms  of  the  said  instrument 
given  him  by  the  said  defendant" ;  that  W. 
T.  Boyd  died  on  October  20,  1912,  and  com- 
plainants qualified  as  his  administrators; 
that  the  said  W.  T.  Boyd  "by  reason  of  the 
payment  by  him  of  the  aforesaid  mortgages 
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Is  entitled  In  eqnlty  to  be  subrogated  to  the 
rights  of  the  respective  mortgagees,  and  is 
also  entitled  under  the  terms  of  the  Instru- 
ment, Exhibit  C  hereto,  to  a  lien  on  the  mort- 
gaged premises  for  the  amount  of  the  taxes 
and  disbursements  for  labor  performed  there- 
to, and  your  orators  as  administrators  of  the 
said  W.  T.  Boyd  are  entitled  to  enforce  the 
said  mortgages,  and  each  of  them,  and  also 
to  enforce  a  lien  against  the  mortgaged  prem- 
ises for  the  amount  of  the  said  taxes  and  the 
amount  paid  by  the  said  W.  T.  Boyd  for  la- 
bor on  the  mortgaged  premises,  and  they  are 
advised  that  they  are  entitled  to  an  account- 
ing with'  the  defendant  to  ascertain  the 
amounts  due,  and  to  a  decree  In  default  of 
the  payment  thereof  within  a  short  time  to 
be  fixed  by  the  court,  that  the  defendant  be 
barred  and  foreclosed  of  all  Interest  or  equity 
of  redemption  of,  In,  and  to  the  mortgaged 
premises,  and  that  the  said  mortgaged  prem- 
ises be  sold  for  the  satisfaction  of  the  amount 
ascertained  to  be  due  on  such  accountlug,  to- 
gether with  the  costs  of  this  proceeding  In- 
cluding reasonable  solicitors'  fees  In  accord- 
ance with  the  usual  practice  of  this  honora- 
ble court  In  such  cases." 

The  prayer  is  for  an  accounting  and  pay- 
ment through  sale.  If  necessary,  and  for  gen- 
eral relief. 

To  this  bin  of.  complaint  the  following  de- 
murrer was  Interposed : 

"(1)  That  there  is  no  equity  in  complainants' 
bill  of  complaint. 

"(2)  Because  complainants  In  their  said  bill 
of  complaint  have  not  alleged  such  matters  and 
things  therein,  or  shown  such  matters  and 
thin)!^  by  the  exhibits  attached  to  said  bill  of 
complaint  and  made  a  part  thereof,  as  entitles 
said  complainants  to  be  subrogated  to  the  rights 
of  Vincent  Ridgely  and  Ella  C.  Chamberlain, 
the  original  mortgagees  mentioned  in  the  two 
certain  mortgages  sought  to  be  foreclosed  by 
said  bill  of  complaint. 

"(3)  Because,  so  far  as  appears  from  the  alle- 
gations of  complainants'  bill  of  complaint  and 
the  exhibits  attached  thereto,  and  made  a_part 
thereof,  It  appears  that  the  said  W.  T.  Boyd 
was  a  mere  volunteer  in  paying  off  and  dis- 
charging those  two  certain  mortgages  made — 
one  to  Vincent  Ridgely  and  the  other  to  Ella  C. 
Chamberlain. 

"(4)  Because  it  appears,  from  complainants' 
bill  of  complaint  and  the  exhibits  attached 
thereto  and  made  a  part  thereof,  that  a  part  of 
the  mortgage  indebtedness  secured  by  the  mort- 
gages sought  to  be  foreclosed  by  said  bill  of 
complaint  was  paid  and  discharged  prior  to  the 
execution  by  this  defendant  of  the  power  of  at- 
torney to  W.  T.  Boyd,  which  is  attached  and 
made  a  part  of  the  complainants'  bill  of  com- 
plaint, and  complainants  failed  to  allege  in  their 
said  bill  what  amounts  or  upon  what  dates  the 
alleged  payment  or  payments  were  made  by  W. 
T.  Boyd  on  the  indebtedness  of  said  mortgages. 

"(5)  Because  the  allegations  of  said  bill  of 
complaint  attempting  to  show  subrogation  to 
the  rights  of  the  said  Vincent  Ridgely  and  Ella 
C.  Chamberlain  arc  mere  conclusions  of  law. 

"(6)  Because  said  bill  of  complaint  does  not 
show  that  the  said  W.  T.  Boyd  had  any  inter- 
est in  the  said  mortgages,  the  mortgage  indebt- 
edness,  or  the  mortgaged  premises,  or  that  this 
defendant  requested  him  to  pay  the  said  mort- 
gages, or  that  there  was  any  contract  or  under- 


standing between   thia  defendant  and  W.   T. 
Boyd  that  he  should  pay  the  same. 

"(7)  Because  there  is  no  allegation  In  said 
complainants'  bill  of  complaint  that  the  said 
W.  T.  Boyd,  under  the  power  of  attorney  men- 
tioned in  said  bill  and  thereto  attached  and 
made  a  part  thereof,  ever  sold  or  in  any  way 
disposed  of  said  mortgaged  premises." 

On  this  demurrer  the  following  order  was 
made: 

"The  demnrrer  of  the  defendant  to  the  bill  of 
complaint  in  the  above  cause  coming  on  this 
day  to  be  heard,  and  the  coart  liaving  heard  the 
argument  of  counsel  for  the  complainants  and 
the  defendant,  and  the  court  being  advised : 

''It  is  ordered,  adjudged,  and  decreed  that  the 
said  demurrer  be,  and  the  same  is  hereby,  sus- 
tained upon  all  grounds  of  said  demurrer,  and 
complainants  given  leave  to  amend  bill  if  they 
so  desire." 

The  complainants  appealed  from  this  order 
and  assigned  It  as  error. 

A  general  demurrer  to  a  bill  In  equity  as 
an  entirety  should  not  be  sustained  if  any 
relief  may  properly  be  granted  In  accordance  • 
with  the  allegations  and  prayers.  See  Rob- 
erts V.  Cypress  Lake  Naval  Stores  Co.,  68 
Fla.  514,  60  South.  678;  Key  West  Wharf 
&  Goal  Co.  T.  Porter,  63  Fla.  448,  68  South. 
699,  Ann.  Cas.  1914A,  173 ;  Porter  T.  Taylor, 
64  Fla.  100,  59  South.  400. 

It  Is  clear  that  Boyd  was  not  a  mere  volun- 
teer In  paying  the  Indebtedness  of  his  cestui 
que  trust,  since  the  payment  of  such  Indebt- 
edness was  the  purpose  for  which  the  power 
of  attorney  was  executed  to  Boyd. 

Even  If  Boyd  Is  not  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagees,  and 
even  though  he  paid  a  portion  of  the  Indebt- 
edness before  the  power  of  attorney  was  exe- 
cuted, and  even  though  Boyd  did  not  before 
his  death  sell  the  land  as  be  was  authorized 
to  do,  bis  administrators  are  entitled  to  an 
equitable  adjustment  of  bis  rights  growing 
out  of  his  bona  fide  transactions  In  so  far  at 
least  as  they  were  In  substantial  pursuance  of 
the  authority  given  him  by  the  power  of  at- 
torney. 

The  order  sustaining  the  demurrer  Is  re- 
versed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


CAMPBELL  T. 


(68  Fla.  ») 
DANIBLL. 


(Supreme  Court  of  Florida.     Nov.   17,  1S14. 
Rehearing  Denied  Dec.  22,  1914.) 

(Svllahui  bv  the  Court.) 

1.  ^lIUinCIPAL  COBPOBATIOWB  «=>445  —  SIDE- 
WALK Assessment— Lien— Enfobckmknt. 
A  municipality  may  enforce  a  lien  against 
an  abutting  owner  for  sidewalks,  even  though 
it  had  the  work  done  by  a  nonregistered  for- 
eign corporation. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  1 1065 ;  Dec.  Dig.  «=> 
445.] 
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2.  Pl£ADiiro  4=>126— Plea— GonsTBucnoiT. 

Where  the  bill  of  complaint  sbowg  that  a 
contract  was  fully  performed  on  August  1,  1911, 
a  plea  denying  that  a  permit  to  the  contractor, 
a  foreign  corporation,  had  been  granted  during 
the  years  1910  and  1911,  when  the  contract  was 
to  be  iierformed,  does  not  deny  that  a  permit 
had  been  granted  on  December  18,  1911. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
•Cent.  Dig.  fi  261-263 ;    Dec.  Dig.  <g=>126.] 

Shackleford,  a  X,  aad  Whitfield,  J.,  dlB- 
aenting. 

Appeal  from  Circuit  Court,  Escambia  Coun- 
ty;  T.  Emmet  Wolfe,  Judge. 

Bill  by  Lee  Danlell  against  Pattillo  Camp- 
bell. From  an  order  overruling  a  plea,  de- 
f«idant  appeals.    Affirmed. 

The  bill  of  complaint  herein  is  as  follows: 
"Lee  Dani^  a  citizen  and  resident  of  Escam- 
bia county,  Fla.,  brings  this,  his  bill  of  com- 
plaint, against  Pattillo  Campbell,  a  citizen  and 
resident  of  Escambia  county,  Fla.,  and  there- 
upon your  orator  complaining,  says : 

"That  the  dty  of  Pensacola,  in  said  county 
of  Escambia,  has  established  grades  for,  and 
provided  for  the  grading,  construction,  and  re- 
pair of  sidewalks,  and  of  materials  of  which 
«ame  should  be  constructed,  and  prior  to  the 
work  done  by  W.  W.  Hatch  &  Sons  Company, 
as  hereinafter  stated,  had  required  by  its  ordi- 
nances the  owners  of  lots  in  said  city,  including 
the  defendant  Pattillo  Campbell,  to  construct 
sidewalks  in  front  of  or  around  their  said  lota 
in  said  city.  That  the  following  described  prop- 
•erty,  to  wit:  Lots  three  <3)  to  ten  (10)  inclusive 
in  block  one  hundred  and  eighty-eight  (18S), 
New  City  Tract  in  the  city  of  I'ensacola,  Es- 
cambia county,  Fla.— is  and  was  located  within 
the  limits  prescribed  for  the  building  of  said 
sidewalks,  and  ^aid  property  is  and  was  owned 
bj  the  defendant,  Pattillo  Campbell.  That  said 
city,  through  its  board  of  public  works,  with 
the  approval  of  the  city  council,  had,  after  ad- 
vertisement according  fb  law,  let  to  the  said 
W.  W.  Hatch  &  Sons  Company  a  contract  for 
the  construction  of  said  sidewalks  In  said  city, 
during  the  years  1910  and  1911,  at  such  plac« 
and  times  as  might  be  directed  by  the  city,  or 
its  constituted  authorities,  and  that  the  said 
W.  W.  Hatch  &  Sons  Company  during  said 
years  was  engaged  in  constructing  in  said  city, 
wherever  and  whenever  so  directed.  That  de- 
fendant, Pattillo  Campbell,  was  duly  required 
to  construct  a  sidewalk  upon  the  grade  estab- 
lished by  the  city,  in  front  of  or  alongside  of 
said  lots,  in  pursuance  of  laws  of  the  state  of 
Florida,  and  ordinances  of  said  city.  That  the 
said  defendant  failed  and  refused  to  comply  with 
said  requirements,  and  did  not  proceed  to  con- 
struct said  sidewalk,  as  required  by  the  laws 
and  ordinances  of  said  city,  and,  after  the  time 
-expired  within  which  he  was  required  to  con- 
struct the  same,  the  said  defendant  having  failed 
to  construct  or  t>egin  the  construction  of  the 
same,  the  said  company  was  directed  by  the 
proper  authorities  of  said  city  to  construct  the 
necessary  sidewalk,  and  to  do  the  necessary 
grading,  under  the  terms  of  its  said  contract 
with  the  city,  which  instructions  to  the  said 
company  were  ^ven  long  after  the  expiration 
of  the  time  within  which  the  said  defendant 
was  authorized,  under  the  laws  and  ordinances 
of  the  city,  to  construct  or  begin  the  construc- 
tion of  the  same.  That  thereupon,  in  said  year, 
A.  D.  1911,  said  company  did  grade  and  con- 
struct a  sidewalk  alongside  the  said  lot,  in  ac- 
cordance with  the  ordinances  of  the  said  city 
and  witii  its  said  contract,  and  the  price  of 
such  work,  and  materials  furnished  by  it,  ac- 
cording to  said  contract  price,  amounted  to  the 
sum  uf  $209.65,  and  said  work  was  completed 


Angnst  1,  1911.  That  subsequent  to  th*  com- 
pletion of  said  sidewalk,  and  subsequent  to  the 
giving  of  the  notice  of  the  time  and  place  iixed 
for  the  inspection  of  the  work  done  by  the  com- 
pany in  the  construction  of  said  sidewalk  and 
the  materials  furnished  therefor,  the  board  of 
public  works,  npon  Anf  consideration  of  the 
said  matter,  determined  that  said  sidewalk  had 
been  constructed  in  accordance  with  the  ordi- 
nances of  said  city,  and  the  contract  therefor, 
and  apportioned  the  cost  thereof  to  the  said  lot 
at  the  sum  of  $209.65,  and  directed  the  issu- 
ance of  an  apportionment  warrant  for  said 
sum  to  the  said  company,  which  warrant  was 
duly  issued  on  the  18th  day  of  December,  A.  D. 
1911,  and  duly  recorded  by  the  city  clerk  of 
said  city,  as  required  by  law.  That  the  city  of 
Pensacola  and  said  company  at  all  times  com- 
plied with  the  ordinances  of  said  city  and  the 
laws  of  the  said  state,  in  directing,  ordering, 
and  constructing  said  sidewalk  so  constructed 
In  accordance  with  the  contract  aforesaid,  and 
said  ordinances  and  laws,  and  although  all 
things  have  hapi>ened,  and  all  times  elapsed  to 
entiue  the  said  company  to  enforce  the  lien 
upon  said  property  for  the  construction  of  said 
sidewalk  and  apportionment  warrant  aforesaid, 
and  the  defendant  had  been  requested  to  pay 
the  amount  due  for  same,  yet  the  said  defend- 
ant has  neglected  and  declined  to  pay  the 
same,  and  the  complainant,  as  the  assignee  of 
said  company,  is  therefore  entitled  to  enforce 
the  lien  upon  the  said  property,  which  is  given 
by  the  laws  of  Florida  for  the  sum  aforesaid, 
with  interest,  costs,  and  attorney's  fees.  That 
said  apportionment  warrant  was  duly  recorded 
and  the  record  thereof  made  by  the  board  of 
public  works  on  the  18th  day  of  December,  A. 
D.  1911 ;  same  being  entered  upon  a  register 
kept  by  said  board  In  alphabetical  order  for 
that  purpose. 

"That  subsequent  to  the  issuance  of  said  ap- 
portionment warrant  the  said  W,  W.  Hatch  & 
Sons  Company,  which  waS  and  is  a  corporation, 
for  a  valuable  consideration  paid  by  complain- 
ant, duly  transferred  and  assigned  to  complain- 
ant the  said  apportionment  warrant  and  its 
said  claim  for  the  amount  due  for  the  construc- 
tion of  said  sidewalkj  and  the  complainant  is 
npw  the  owner  and  holder  of  the  same. 

"To  the  end,  therefore,  that  the  defendant 
may,  if  he  can,  but  not  under  oath,  the  oath 
to  the  answer  being  hereby  specially  waived, 
show  why  your  orator  should  not  have  the  r»- 
lief  hereby  prayed,  and  may,  according  to  the 
best  and  utmost  of  his  knowledge,  remem- 
brance, information,  and  belief,  full,  true,  di- 
rect, and  perfect  answer  make  to  all  and  singu- 
lar the  premises,  as  if  same  were  here  again 
set  forth  and  numbered,  and  they  specially  in- 
terrogated thereto. 

"In  view  of  the  premises,  may  it  please  youi 
honor  to  order,  adjudge,  and  decree  that  your 
orator  has  a  lien  upon  the  property  hereinbefore 
described,  for  the  cost  of  the  construction  and 
grading  of  such  sidewalk  alongside  of  same  la 
the  sum  of  the  amount  hereinbefore  alleged, 
with  interest  and  attorney's  fees;  that  a  lien 
exists  upon  the  said  property  for  the  security 
and  payment  of  the  said  apportionment  war 
rant,  and  for  the  interest  and  costs,  including 
a  reasonable  attome}''s  fee  to  be  ascertained  by 
your  honor.  Your  orator  alleging  that  ten  per 
cent  (10%)  of  the  amount  due  for  principal  and 
interest  is  a  reasonable  attorney's  fee ;  and  that 
said  property  be  sold  for  the  payment  of  such 
sums,  by  a  master  to  be  appointed  by  your 
honor,  in  the  manner  required  by  the  laws  of 
the  state  of  Florida ;  and  that  the  defendant 
nnd  all  persons  claiming  by,  through,  or  un- 
der him,  be  forever  barred  and  foreclosed  of  all 
right  and  equity  of  redemption  in  and  to  the 
said  property,  except  as  provided  by  the  stat- 
ute; that  from  the  proceeds  of  such  sale  there 
be  paid  the  full  amount  due  upon  said  appor- 
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donment  warrant,  and  the  interest,  costs,  and 
reasonable  attorney's  fee,  to  be  fixed  by  your 
honor;  that  your  orator  have  such  other  and 
further  relief  in  the  premises  as  may  seem 
meet  and  proper,  and  agreeable  to  equity  and 
good  conscience.  May  it  please  your  honor  to 
grant  unto  your  orator  the  state's  most  gracious 
writ  of  subpoena,  to  be  directed  to  the  defend- 
ant, Pattillo  Campbell,  returnable  according  to 
the  course  and  practice  of  this  honorable  court" 

To  this  bill  of  complaint  the  defendant 
filed  the  following  plea: 

"The  Plea  of  Pattillo  Campbell,  the  Defendant, 

to  the  Bill  of  Complant  of  Lee  Danlell, 

the  Complainant. 

"The  defendant  by  protestation,  not  confessing 
or  acknowledging  all  or  any  of  the  matters  and 
things  in  the  complainant's  said  bill  mentioned, 
to  be  true  in  such  manner  and  form  as  the  same 
are  therein  and  thereby  set  forth  and  alleged, 
doth  plead  thereunder,  and  for  plea  says  that  at 
the  time  of  the  making  of  the  contract  between 
the  city  of  Pensacola  and  W.  W.  Hatch  &  Sons 
Company,  referred  to  in  said  bill  of  complaint, 
the  said  W.  W.  Hatch  fir  Sons  Company  was  a 
corporation  under  the  laws  of  the  state  of  In- 
diana; that  said  corporation  was  not  transact- 
ing business  in  the  state  of  Florida  on  June  1, 
1907;  that  said  contract  was  made  in  the  year 
1910,  in  Pensacola,  Fla.,  and  was  performed  in 
the  city  of  Pensacola,  Fla.,  during  the  years 
1910  and  1911;  that  at  the  date  said  contract 
was  made,  August  11,  1910,  and  during  the 
years  1910  and  1911,  when  the  said  contract 
was  to  be  performed,  no  foreign  corporation 
was  permitted  to  contract  business,  or  acquire 
or  hold  or  dispose  of  property  in  this  state  until 
it  had  filed  in  the  office  of  the  Secretary  of 
State  a  duly  authenticated  copy  of  its  charter 
or  articles  of  corporation,  and  received  from  the 
Secretary  of  State  a  permit  to  transact  busi- 
ness in  this  state,  and  every  contract  made  by 
or  on  behalf  of  any  foreign  corporation  af- 
fecting its  liability  or  relating  to  property  with- 
in the  state  before  it  complied  with  the  pro- 
visions of  chapter  5717,  Laws  of  1907,  approved 
June  1,  1907,  was  void  on  its  behalf  and  on  the 
behalf  of  its  assigns;  and  that  upon  the  said 
11th  day  of  August,  1910,  the  date  upon  which 
the  said  contract  was  made,  and  during  the 
years  1910  and  1911,  when  the  said  contract 
was  to  be  performed,  the  said  W.  W.  Hatch  & 
Sons  Company,  a  corporation,  had  not  complied 
with  the  laws  of  this  state,  in  that  it  did  not 
file  in  the  office  of  the  Secretary  of  State  a  duly 
authenticated  copy  of  its  charter  or  articles  of 
corporation,  and  had  not  then  received  from 
the  Secretary  of  State  a  permit  to  transact  busi- 
ness in  this  state;  and  that  said  contract  was 
executed  in  Pensacola,  Fla.,  where  the  said 
contract  was  entered  into  and  was  to  be  per- 
formed, of  which  facts  the  complainant  had  full 
knowledge.  Therefore  the  said  contract  and 
the  said  warrant  mentioned  in  the  said  bill  of 
complaint  are  void  and  unenforceable,  and  nei- 
ther the  W.  W.  Hatch  &  Sons  Company  nor  the 
complainant  acquired  or  held  any  lien  what- 
ever, upon  the  property  of  the  defendant  men- 
tioned and  described  in  the  said  bill  of  com- 
plaint. All  of  which  matters  and  things  this 
defendant  avers  to  be  true,  and  pleads  the  same 
to  the  whole  of  said  hill;  and  demands  the 
judgment  of  this  honorable  court  whether  he 
ought  to  be  compelled  to  make  any  answer  to 
the  said  bill  of  complaint;  and  prays  to  be 
hence  dismissed  with  its  reasonable  costs  in  this 
behalf  most  wrongfully  sustained." 

The  court  overruled  the  plea,  and  the  de- 
fendant appeals. 

Sections  1  and  4  of  chapter  5717,  Acts  of 
1907,  entitled  "An  act  to  prescribe  the  terms 
and  conditions  upon  which  foreign  corpora- 
tions for  profit  may  transact  business,  or  ac- 


quire, bold  or  dispose  of  property  In  thi» 

state,"  are  as  follows: 

"Section  1.  That  no  foreign  corporation  shall 
transact  business  or  acquire,  hold  or  dispose  of 
property  in  this  state  until  it  shall  have  filed  in 
the  office  of  the  Secretary  of  State  a  duly  au- 
thenticated copy  of  its  charter  or  articles  of  in- 
corporation, and  shall  have  received  from 
him  a  permit  to  transact  business  in  this- 
state.    •    •    • 

"Sec.  4.  Every  contract  made  by  or  on  be- 
half of  any  foreign  corporation  affecting  its  lia- 
bility or  relating  to  property  within  the  state 
before  it  shall  have  complied  with  the  provisions 
of  this  act  shall  be  void  on  its  behalf  and  on 
behalf  of  its  assigns,  but  shall  be  enforceable 
against  it  or  them." 

The  statute  does  not  apply  to  corporations 
transacting  business  in  this  state  prior  to  its 
taking  effect  on  June  1,  1907. 

The  contention  of  the  appellee  is  that  this 
statute  is  not  applicable  to  the  facts  shown 
by  the  pleadings  bere. 

Pattillo  Campbell,  of  Pensacola,  in  pro.  per. 
Blount  &  Blount  &  Carter,  of  Pensacola,  for 
appellee. 

OOCKRELL,  J.  (after  stating  the  facts  As- 
above).  The  true  construction  of  the  bill  of* 
complaint,  as  we  read  it,  is  an  effort  to  en- 
force the  lien  given  by  statute  to  the  city  of 
Pensacola,  against  an  abutting  owner  for  a 
special  benefit  to  his  property,  by  reason  of 
the  construction  of  a  sidewalk.  The  plea 
admits  that  the  proportionate  cost  of  the  pav- 
ing to  be  assessed  against  bis  property  was 
duly  fixed  by  the  proper  city  authorities  and 
that  the  dty  had  performed  the  work  through 
an  agency  at  the  lowest  cost  after  competi- 
tive bidding. 

The  plea  does  not  question  the  value  of  the- 
improvement  to  the  property,  nor  the  suffi- 
ciency of  the  notice  to  the  defendant,  nor 
does  it  assert  any  irregularity  in  the  proceed- 
ings that  could  in  any  wise  prevent  the  dty 
of  Pensacola  from  itself  enforcing  the  lien 
for  the  amount  claimed.  The  city  had  the 
power  to  do  the  work  through  any  agency  It 
saw  fit,  limited  only  to  a  reasonable  cost  for 
the  work  after  proper  notice.  It  saw  fit  to 
perform  the  work  through  a  foreign  corpora- 
tion, and  we  may  admit  that  it  could  have 
avoided  the  contract  as  against  the  foreign 
corporation,  had  it  seen  fit  so  to  do,  or  even 
further  It  might  perhaps  have  used  this  stat- 
ute to  compel  specific  performance  of  the 
contract  had  the  foreign  corporation  declined 
performance ;  but  the  city,  so  far  from  rais- 
ing objection,  has  ratified  and  approved  the 
contract,  which  has  been  fully  performed  to- 
the  entire  satisfaction  of  the  dty  as  shown 
by  its  issuance  of  the  apportionment  warrant. 
All  this  is,  then,  past  history. 

[1]  The  statute  does  not  forbid  the  mu- 
nidpality  or  any  citizen  of  the  state  entering 
Into  a  contract  with  a  nonregistered  foreign 
corporation;  to  the  contrary,  the  statute  la 
terms  permits  the  enforcement  of  the  con- 
tract on  its  behalf.  We  are  not  then  asked  to- 
assist  the  dty  in  the  evasion  of  a  police  or 
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oOier  relation  of  the  LegUatare.  The  dty 
bas  bad  the  work  done  in  the  least  expensive 
way  it  conld  be  done,  after  the  abntting  own- 
er had  failed  to  do  the  work,  and  without  the 
violation  of  any  law.  It  thus  acquired  a  lien 
against  the  property  for  the  fair  cost  of  this 
improvement,  the  city  could  have  enforced 
this  lien  against  Campbell,  and  there  is  no 
doubt  that,  having  a  valid  lien,  the  dty  could 
have  assigned  the  lien  directly  to  Lee  Danlell. 
[2]  The  plea  then  presents  the  question  of 
the  proper  party  complainant;  that  the  dty 
is  the  proper  complainant,  and  not  Lee  Dan- 
lell. In  framing  the  plea  the  pleader  did 
not  have  in  mind  this  narrowed  defense,  else 
be  would  have  asserted  in  more  positive 
terms  that  Qie  foreign  corporation  bad  not 
obtained  the  permit  to  do  business  In  Florida 
when  the  apportionment  warrant  was  Issued 
to  and  assigned  by  it,  assuming  that  this 
transaction  would  ofTend  the  statute.  The 
plea  denies  that  the  permit  had  been  granted 
"during  the  years  1910  and  1911,  wben  the 
Bald  contract  was  to  be  performed."  This 
plea  Is  addressed  to  a  bill  that  alleges  that 
the  contract  was  fully  performed  August  1, 
X911,  while  the  warrant  was  not  Issued  until 
December  18,  1911.  The  plea  does  not  aver 
that  the  fordgn  corporation  "bad  not  then 
(that  is,  on  December  18, 1911)  received  from 
the  Secretary  of  State  a  permit  to  transact 
business  in  this  state."  We  are  not  therefore 
called  upon  to  express  an  opinion  as  to  wheth- 
er the  receipt  of  the  apportionment  warrant, 
and  its  assignment,  offended  the  statute.  The 
plea  was  therefore  properly  overruled,  and 
the  order  is  affirmed. 

TAYLOR  and  HOOKER,  JJ.,  concur. 

SHACKLEFOKD,  C.  J.,  and  WHITFIELD, 
J.,  dissent. 

(68  Fla.  4S0) 

OCALA  NORTHERN  R.  CO.  et  al.  T. 

MALLOT. 

(Supreme  (Tourt  of  Florida.    Dec.  1,  1914.) 

(8yUabu$  In/  the  Court.) 

1.  EJECTMBaT  «s>9  —  Title  —  RioHT  to  Re- 

COVKE. 

In  an  action  of  ejectment  where  the  plain- 
tiff introduces  documentary  evidence,  tracing  hia 
title  to  the  land  in  controversy  throu);h  succes- 
sive deeds  back  to  a  certain  railroad  corpora- 
tion, and  also  introduces  documentary  evidence 
showing  that  such  land  had  been  approved  by 
the  United  States  to  another  railroad  corpora- 
tioii,  and  fails  to  connect  his  title  with  any  title 
emanating  from  the  corporation  to  which  such 
land  was  approved,  he  cannot  recover. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  {§  16-29;   Dec.  Dig.  «=>9.] 

2.  Evidence  «=»4ft— Jcdicial  Notice— Rbo- 

OBDS. 

An  appellate  court  will  take  judldal  notice 
of  its  own  opinions  and  also  of  its  own  records, 
so  far  as  they  appertain  to  the  case  before  it 
for  consideranon,  but  will  not  take  judicial  no- 
tice, in  deciding  one  case,  of  what  may  be  con- 
tained in  the  record  of  another  and  distinct  case. 


unless  it  be  brought  to  die  attention  of  the  court 
by  being  made  a  part  of  the  record  in  the  case 
under  consideration. 

[Ed.   Note.— For   other   cases,   see   Evidence, 
Cent  Dig.  H  62-65;    Dec  Dig.  iS=>43.] 
3.  Ejectment   ®=39— Title— Right    to    Re- 
cover. 

The  plaintiff  in  ejectment  must  recover  up- 
on the  strength  of  liis  own  title,  and  not  on  the 
weakness  of  his  adversary's  title. 

(Ed.  Note.— For  other  cases,  see  Ejectment, 
Cient.  Dig.  |S  16-29;  Dec.  Dig.  «=»9.] 

Error  to  Circuit  Omrt,  Marlon  County ;  W. 
S.  Bullock,  Judge. 

Ejectment  by  J.  B.  Malloy  against  the 
Ocala  Northern  Railroad  (Company,  a  corpo- 
ration, and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded  for  new  trial 

H.  M.  Hampton  and  Hocker  &  Martin,  all 
of  Ocala,  for  plaintiffs  in  error.  W.  K. 
Zewadski,  of  Ocala,  for  defendant  In  error. 

8HACKLEFORD,  C.  J.  [1-3]  J.  B.  Malloy 
brought  an  action  of  ejectment  against  the 
Ocala  Northern  Railroad  Company,  a  corpo- 
ration, J.  G.  Boyd,  as  recdver  of  the  Ocala 
Northern  Railroad  Company,  and  J.  M.  Thom- 
as, trustee  in  bankruptcy  of  E.  P.  Rentz  & 
Sons,  for  the  recovery  of  the  possession  of 
certain  described  lands  and  for  mesne  profits. 
A  trial  was  had  which  resulted  in  a  verdict 
and  Judgment  in  favor  of  the  plaintiff. 
Twelve  errors  are  assigned;  but,  in  view  of 
the  conclusion  which  we  have  reached,  it  will 
not  be  necessary  to  discuss  all  of  them.  We 
shall  confine  ourselves  to  those  assignments 
which  attack  the  sufficiency  of  the  evidence 
to  prove  the  plaintiff's  title  to  the  land  in 
controversy.  By  a  chain  of  deeds  the  plain- 
tiff traced  his  title  from  the  Peninsular  Rail- 
road Company,  a  corporation.  The  plaintiff 
then  Introduced  In  evidence  a  certificate  from 
the  Oeneral  Land  Office  of  the  United  SUtes, 
showing  that  the  land  In  question  was  ap- 
proved to  the  Florida  Central  &  Peninsular 
Railroad  Company,  a  corporation,  in  1893, 
under  the  act  of  Congress,  approved  May  17, 
1866  (chapter  31,  11  Stat  15),  entitled  "An 
act  granting  public  lands,  in  alternate  sec- 
tions, to  the  state  of  Florida  and  Alabama, 
to  aid  In  the  construction  of  certain  railroads 
in  said  states."  It  was  and  la  contended  by 
the  defendants  that,  as  the  plaintiff  claimed 
to  derive  his  title  to  the  land  in  dispute 
through  successive  deeds  back  to  the  Penin- 
sular Railroad  Company,  a  corporation,  out 
of  which  whatever  title  it  had  passed  by  a 
deed  dated  the  17th  day  of  November,  1882, 
which  was  a  different  corporation  from  the 
Florida  Central  &  Peninsular  Company,  to 
which  such  land  had  been  approved,  as  above 
stated,  the  plaintiff,  having  failed  to  connect 
bis  title  with  any  title  emanating  from  such 
Florida  Central  &  Peninsular  Railroad  Com- 
pany, could  not  recover,  and  that  the  defend- 
ants were  entitled  to  have  the  Jury  instruct* 
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ed  to  retarzi  a  verdict  In  their  favor,  which 
the  trial  court  refused  to  do.  We  are  of  the 
opinion  that  this  contention  Is  supported  by 
the  evidence  adduced  and  will  have  to  be 
sustained.  If  It  be  true  that  the  Peninsular 
Railroad  Company  was  ever  merged  into, 
consolidated  with,  or  succeeded  by  the  Flori- 
da Central  &  Peninsular  Railroad  Company, 
no  evidence  was  Introduced  to  that  effect  It 
is  tme  that  the  plalntlft  introdnced  as  a  wit- 
ness in  his  behalf  W.  K.  Zewadskl,  and 
sought  to  prove  by  him  that  the  Florida  Cen- 
tral &  Peninsular  Railroad  Company  and  the 
Peninsular  Railroad  Company  constituted  the 
same  railroad  company ;  bat  the  testimony 
.80  offered  was  inadmissible  for  that  purpose, 
and,  viewed  in  the  most  favorable  light  pos- 
sible for  the  plaintiff,  failed  to  establish  such 
fact,  and  the  motion  of  the  defendants  to 
strike  the  same  should  have  been  granted. 
We  cannot  take  Judicial  notice  of  what  is 
contained  in  the  record  of  another  and  dis- 
tinct case,  unless  it  is  made  part  of  the  rec- 
ord of  the  case  under  consideration.  See  Mc- 
Nlsh  V.  State,  47  Fla.  69,  36  South.  176 ;  Cap- 
ital City  Bank  v.  HUson,  64  Fla.  206,  60  South.- 
189,  Ann.  Cas.  1914B,  1211;  South  Florida 
Lumber  &  Supply  Co.  v.  Read,  65  Fla.  61, 
61  South.  125.  This  being  true,  we  cannot 
take  judicial  notice  of  what  is  contained  in 
the  record  In  the  case  of  Bloxham  v.  Florida 
Cent  &  P.  R.  R.  Co.,  35  Fla.  626,  17  Southt 
902,  to  which  the  plaintiff  refers  in  his  brief, 
even  if  our  doing  so  would  aid  him  in  his 
contention.  It  is  elementary  that  the  plain- 
tiff in  ejectment  must  recover  on  the  strength 
'  of  his  own  title,  and  not  on  the  weakness  of 
his  adversary's.  See  Ropes  v.  Minshew,  51 
Fla.  299,  41  South.  538. 

It  follows  from  what  we  have  said,  that 
the  judgment  must  be  reversed,  and  the  case 
remanded  for  a  new  triaL 

Judgment  reversed. 

TATLOR,  COCKRELL,  and  WHITFIELD, 
JJ.,  concur. 

HOCKER,  J.,  took  no  part 


(68  Fla.  278) 

WALKER  V.  STATE. 
(Supreme  Court  of  Florida.    Nov.  17,  1914.) 

(Syllabut  by  the  Court.) 

1.  False  Pretenses  €=>7 — Offense— What 
Constitutes— ExpnF.ssioN  of  Opinion. 
Where  the  defendant  obtains  from  thepros- 
ecutor  an  automobile  in  exchange  for  S150  in 
cash  and  a  deed  to  a  lot  of  land  that  he  rep- 
resented to  contain  ten  acres,  after  having  shown 
the  land  to  the  prosecutor  and  pointed  out  to 
him  its  true  boundaries,  and  the  prosecutor 
about  six  months  after  receiving  his  deed  has 
the  land  surveyed,  and  then  discovered  that  it 
contains  only  five  acres,  and  there  is  no  evi- 
dence of  any  effort  or  intention  on  the  defend- 
ant's part  to  willfully  deceive  the  prosecutor  or 
to  defraud  him  in  Uie  transaction,  except  tb^ 
bare  expression  of  his  opinion  that  there  were 
ten  acres  in  the  tract,  or  that  there  were  five 
acres  cleared  and  five  acres  in  woodland,  which 


assertion,  if  it  was  false,  must  have  been  per- 
fectly apparent  to  the  prosecutor  when  he  had 
the  boundaries  truly  pointed  out  to  him,  and 
walked  all  over  it  with  the  defendant,  this  does 
not  constitute  such  a  false  pretense  for  which 
the  defendant  can  in  law  be  held  criminally  lia- 
ble. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  S!  5-12,  26 ;  Dec.  Dig.  iS=37.] 

2.  False    Pektenses    <8=»7— Offense— What 
CoNsirroTEs— ExPBESsioN  OF  Opinion. 

It  is  well  settled  that  an  expression  of  a 
false  opinion  or  judgment  is  not  within  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  !!  5-12,  26 ;   Dec.  Dig.  «=»7.] 

3.  False    Pretenses    *=>9— Offense— What 

CONSTITTJTES. 

Where  the  pretense  relied  npon  to  support 
the  crime  is  absurd  or  irrational,  or  sucli  as  the 
party  injured  had  at  hand  at  the  very  time  the 
means  of  detecting,  it  does  not  constitute  a 
criminal  offense. 

[Ed.  Note.— For  other  cases,  «ee  False  Pre- 
tenses, Cent.  Dig.  §  14;    Dec.  Dig,  «=»0.] 

Error  to  Criminal  Court  of  Record,  Volusia 
County;    T.  P.  Warlow,  Judge. 

H.  S.  Walker  was  convicted  of  obtaining 
property  by  false  pretenses,  and  brings  er- 
ror.   Reversed,  and  defendant  discharged. 

Stewart  &  Stewart  and  J.  E.  Alexander,  all 
of  De  Land,  for  plaintiff  in  error.  T.  F. 
West,  Atty.  Gen.,  and  0.  O.  Andrews,  Asst 
Atty.  Gen.,  for  the  State. 

TAT1X)R,  J.  The  plaintiff  in  error,  here- 
inafter referred  to  as  the  defendant,  was  by 
information  charged  with  the  crime  of  ob- 
taining an  automobile  of  the  alleged  value 
of  $600,  by  false  pretenses,  in  the  criminal 
court  of  record  of  Volusia  county,  and  was 
tried,  convicted,  and  sentenced  for  said  of- 
fense, and  seeks  a  review  of  such  judgment 
by  writ  of  error. 

[1-3]  Thirty-nine  errors  are  assigned,  but, 
from  the  conclusions  we  have  reached  npon 
the  facts  and  law  of  the  case,  we  will  dis- 
cuss but  one  of  them,  since  that  one  disposes 
of  the  entire  case,  and  that  is  the  denial  of 
the  defendant's  motion  for  new  trial,  made 
npon  the  ground  that  the  verdict  la  contrary 
to  law  and  the  evidence  in  the  case.  A  brief 
summary  of  the  evidence  for  the  state  in  sup- 
port of  the  charge  makes  out  the  following 
case :  The  prosecutor,  who  is  alleged  to  have 
been  imposed  upon  by  the  alleged  false  pre- 
tense, himself  sought  the  defendant,  saying 
to  him  that  he  had  an  automobile  that  he 
valued  at  $600  that  be  desired  to  dispose  of 
The  defendant  then  told  him  tliat  he  had  a 
10-acre  lot  of  hammock  land  out  in  the  coun- 
try that  he  would  give  him,  together  with 
$100  in  cash  in  exchange  for  the  automobile. 
Thereupon  the  prosecuting  witness  went  out 
with  the  defendant  and  walked  all  over  the 
lot  of  land,  the  defendant  pointing  out  to 
him  the  boundaries,  and  again  saying  that 
there  were  5  acres  cleared  and  5  acres  in 
woodland;  there  being  a  fence  around  three 
sides  of  it    After  inspecting  the  land,  the 
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defendant  and  the  prosecutor  went  back  to 
town,   and  on  the  following  Monday   morn- 
ing the  prosecutor  again  approached  the  de- 
fendant and  told  him  he  would  exchange  bis 
automobile  for  the  land  they  had  inspected 
the  previous  Saturday,  and  $150.     The  de- 
fendant accepted  this  proposition,  and  exe- 
cuted with  hia  wife  a  warranty  deed  to  the 
lot  In  question,  stating  In  said  deed  that  It 
contained  10  acres  more  or  less,  and  paid  the 
$150  in  money,  upon  which  the  prosecutor 
delivered  the  automobile.    The  deed  by  which 
the  defendant  acquired  his  title  to  the  land 
in  question  also  asserted  that  it  contained 
10  acres,  though  there  was  some  proof  that 
the  defendant  knew  that  In  reality  It  con- 
tained only  5  acres.    The  prosecutor  some  six 
months  after  his  trade  with  the  defendant 
had  the  land  surveyed  by  a  surveyor,  and 
then  discovered  that  there  were  only  6  acres, 
instead  of  10,  and  be  testified  that,  if  he  had 
known  there  were  only  5  acres,  he  would 
not  have  parted  with  his  automobile,   but 
that  he  relied  on  the  assertion  of  the  defend- 
ant that  there  were  10  acres  In  the  tract 
The  prosecutor  also  testified  that  be  was  a 
stodc  raiser  and  farmer,  and  was  fairly  fa- 
miliar with  land,  land  values,  acreage,  etc. 
The  foregoing  facts  fairly  state  the  case  as 
made  by  the  proofs  on  the  part  of  the  state. 
It  will  be  observed  that  there  was  no  asser- 
tion by  the  defendant  that  he  had  ever  had 
the  land  surveyed,  or  that  he  positively  knew 
that  it  contained  fully  10  acres.    There  was 
no  hurrying  of  the  prosecutor  into  the  trade. 
No  effort  on  defendant's  part  to  deter  him 
from  examination  of  the  public  maps  and 
records  as  to  the  quantity  of  land  contained 
in  the  lot;  bat,  on  the  contrary,  he  goes  out 
with  the  prosecutor  to  the  land,  points  out 
to  him  its  true  boundaries,  and  they  walked 
all  over  it  together.    There  is  no  hint  in  the 
record  of  any  effort  or  Intention  on  the  part 
of  the   defendant  to   willfully  deceive  the 
prosecutor  or  to  defraud  him  in  the  transac- 
tion between  them,  except  the  bare  expres- 
sion of  his  opinion  that  there  were  10  acres 
in  the  tract,  or  that  there  were  5  acres  clear- 
ed and  6  acres  in  woodland,  which  asser- 
tion, if  it  was  false,  must  have  been  per- 
fectly apparent  to  the  prosecutor  when  he 
had  the  boundaries  pointed  out  to  him  and 
walked  all  over  It  with  the  defendant.    Es- 
pecially is  this  true  in  the  prosecutor's  case, 
since  he  testified  that  he  was  fairly  familiar 
with  the  acreage  of  lands.    It  Is  well  set- 
tled that  an  expression  of  a  false  opinion  or 
Judgment  is  not  within  the  statute.    19  Cya 
398;    Gordon  v.  Parmelee,  2  Allen  (Mass.) 
212;    State  v.  Webb,  26  Iowa,  262.     In  the 
case  of  Mooney  v.  Miller,  102  Mass.  217,  it 
is  held  that: 

"If  the  representations  relate  to  the  quality 
and  productiveness  of  the  soil,  or  the  number 
of  acres  within  boundaries  which  are  pointed 
out,  they  are  not  actionable,  for  they  are  to  be 
regarded  as  the  usual  and  ordinary  means  adopt- 


ed by  sellers  to  obtain  a  hif^h  price,  and  are 
always  understood  as  affording  to  buyers  no 
ground  for  omitting  to  make  inquiries."  Bishop 
V.  Small,  63  Me.  12 ;  State  v.  Xoung,  T6  N.  C. 
258. 

In  the  case  of  State  v.  Cameron,  117  Mo. 
641,  23  S.  W.  767,  it  Is  held  that: 

"Where  the  pretense  relied  on  to  support  the 
crime  is  absurd  or  irrational,  or  such  as  the  par- 
ty injured  had  at  hand  at  the  very  time  the 
means  of  detecting,  it  does  not  constitute  a  crim- 
inal offense."  Buckalew  v.  State,  11  Tei.  App. 
352 ;  State  v.  Paul,  69  Me.  215 ;  Commonwealth 
V.  Norton,  11  Allen  (Mass.)  266. 

Under  the  facts  in  proof  in  this  case,  we 
do  not  think  that  the  defendant  has  been 
shown  to  be  guilty  of  any  criminal  offense, 
and,  inasmuch  as  another  trial  could  result 
in  law  only  in  an  acquittal  of  the  defendant, 
and  in  useless  costs  to  the  county,  the  judg- 
ment of  the  court  below  In  said  case  is  here- 
by reversed  at  the  cost  of  Volusia  county,  and 
the  plaintiff  lu  error  Is  ordered  to  be  dis- 
charged without  day. 

8HACKLBF0RD,  O.  J.,  and  COCKRBLL, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


(6S  Fia.  2M) 
MOSELBT  et  al.  v.  TAYLOR. 

(Supreme  Court  of  Florida.     Nov.   17,  1914.) 

(ByUahiu  ly  the  Court.) 

1.  HomcsTBAD   «=»136— Dbvisb— Validitt. 

Ihe  will  of  a  head  of  a  family  who  died  in 
1886,  residinK  in  this  state  on  18  acres  of  land 
whicu  be  attempted  to  devise  by  his  will,  was 
void  under  the  Constitution  of  1868. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {§  249,  250 ;  Dec.  Dig.  «=»136.] 

2.  Equitt  <8=»141— Complaint— Requibiteb. 

It  is  Incumbent  upon  a  complainant  to  al- 
lege in  his  bill  every  fact  clearly  and  definitely 
that  is  necessary  to  enable  him  to  relief,  and  if 
he  omits  essential  facts  therefrom,  or  states 
such  facts  as  show  be  is  not  entitled  to  relief 
in  a  court  of  equity,  he  must  suffer  the  conse- 
quences of  his  so  doing. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  IS  323-330,  333;  Dec.  Dig.  <8=141.] 

3.  Pabtition  ®=»44  —  Right  to  Remedt  — 
Laches— HouESTEAD. 

Where  a  deceased  head  of  a  family  resid- 
ing on  18  acres  of  land  in  this  state  in  1886, 
when  be  died,  attempted  to  devise  his  homestead 
to  his  widow,  who  continued  to  reside  on  it  for 
three  years,  and  where  the  widow  conveyed 
the  land  to  one  of  the  two  sons  of  the  deceased 
husband  on  July  18,  1908,  who  on  November 
24,  1008,  mortgaged  the  land  to  innocent  parties 
without  notice  of  facts  which  showed  the  land  to 
have  been  the  homestead  of  the  deceased,  a  biU 
for  partition  of  the  said  homestead  land,  filed 
by  the  other  son  of  said  deceased,  against  the 
mortgagees  and  bis  brother,  for  the  partition  of 
said  IS  acres  of  land  as  the  alleged  homestead 
of  his  father,  27  years  after  the  death  of  his 
father,  there  being  no  previous  notice  to  the 
mortgagees  of  such  alleged  homestead  claim,  is 
without  equity,  as  the  complainant  is  barred 
by  his  laches  in  asserting  his  alleged  rights  in 
said  land. 

[Ed.    Note. — For  other   cases,  see  Partition, 
Cent.  Dig.  iS  111-113;  Dec.  Dig.  «e=>44.] 

Appeal    from    Circuit    Court,    Suwannee 
County;  M.  F.  Home,  Judge. 
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Bill  by  Harry  Taylor  against  M.  L.  Mose- 
I«y  and  othera.  From  decree  for  complain- 
ant, defendants  appeal.    Reversed. 

F.  B.  Coogler,  of  Brooksrllle,  for  appel- 
lants. Humphreys  &  Blac&well  and  J.  L. 
Blackwell,  all  of  Live  Oak,  for  appellee. 

HOOKER,  J.  Harry  Taylor,  of  Madison 
county,  brought  his  amended  bill  of  com- 
plaint In  the  circuit  court  of  Suwannee  coun- 
ty against  M.  L.  >foseley  and  T.  B.  Williams, 
doing  business  under  the  firm  name  of  Mose- 
ley  &  Williams,  of  Pasco  county,  Fla.,  and 
W.  B.  Taylor  of  Calhoun  county,  Fla.,  alleg- 
ing and  praying  In  substance  as  follows: 
That  William  B.  Taylor,  late  of  Suwannee 
county,  the  father  of  complainant  Harry  Tay- 
lor and  defendant  W.  B.  Taylor,  and  husband 
of  one  Mary  L.  Taylor,  was  In  his  lifetime  and 
at  the  time  of  his  death  the  owner  of,  and  at 
the  time  of  his  death  was  the  head  of  a 
family  living  upon,  the  following  described 
lands:  (Here  follows  a  description  of  the  land, 
which  contains  18  acres  more  or  less,  now 
situated  within  the  corporate  limits  of  the 
city  of  Live  Oak,  in  Suwannee  county.)  That 
when  William  B.  Taylor  moved  on  said  land 
for  the  purpose  of  residing  on  the  same  as  a 
home,  said  land  was  not  within  the  limits 
of  the  city  of  Live  Oak,  but  said  limits  were 
subsequently  extended  to  include  said  land. 
That  William  B.  Taylor  died  in  October,  1886, 
intestate  as  to  said  land,  leaving  Mary  L. 
Taylor,  his  widow,  and  W.  B.  Taylor  and 
Harry  Taylor,  his  sons  and  only  heirs  at 
law.  That  WUllam  B.  Taylor  by  his  will 
attempted  to  devise  said  land  to  his  widow, 
but  it  was  the  homestead  of  said  William  B. 
Taylor,  and  said  will  was  null  and  void,  and, 
at  the  death  of  W.  B.  Taylor,  the  complainant 
Harry  Taylor  and  defendant  W.  B.  Taylor 
became  seised  in  fee  of  said  land  as  tenants 
in  common  by  descent  from  W.  B.  Taylor, 
subject  to  the  rights  of  Mary  L.  Taylor  in 
said  homestead.  It  is  alleged  that  Mary  L. 
Taylor  is  entitled  to  a  child's  part,  L  e.,  one- 
Ihlrd  of  said  land,  and  complainant  Harry 
Taylor  and  defendant  W.  B.  Taylor  are  each 
entitled  to  an  undivided  one-third  interest  in 
said  land;  that  Mary  L.  Taylor  continued 
to  reside  on  said  land  and  occupy  same  as 
her  home  for  about  three  years  after  the 
death  of  her  husband,  and  during  the  year 
1888  moved  off  of  said  land,  and  has  not 
had  actual  possession  of  same,  or  any  part 
thereof,  since.  The  bill  alleges  that  no  per- 
son or  persons  other  than  the  complainant 
and  defendants  have  any  interest  in  or  title 
to  said  premises  or  any  part  thereof,  in  pos- 
session, remainder,  reversion,  or  otherwise. 
The  defendant  alleges  he  desires  partition  of 
the  premises  according  to  the  respective  in- 
terests of  the  parties ;  that  it  was  necessary 
for  him  to  employ  counsel,  etc.,  and  prays 
for  partition  of  the  premises,  etc.,  for 
solicitor's  fees,  and  for  the  premises  to  be 
divided  among  the  parties  according  to  their 


interests,  for  process,  etc.  The  foregoing  con- 
tains the  substance  of  the  amended  bill,  so 
far  as  It  is  necessary  to  be  stated. 

The  defendants  Moseley  and  Williams  de- 
murred to  the  amended  bill,  substantially  on 
the  following  grounds: 

(1)  There  is  no  equity  in  the  bilL 

(2)  That  the  amended  bill  shows  complain- 
ant has  been  guilty  of  laches  in  asserting  his 
alleged  rights. 

(3)  The  bill  seeks  to  quiet  title  in  a  parti- 
tion suit 

[1,2]  This  demurrer  was  overruled,  and 
the  defendants  Moseley  and  Williams  appeal- 
ed to  this  court.  It  does  not  appear  from  the 
allegations  of  the  bill  that  at  the  time  of  the 
death  of  W.  B.  Taylor,  the  father  of  com- 
plainant, which  occurred  In  October,  1886, 
the  premises  In  question  were  embraced  in 
the  corporate  limits  of  the  dty  of  Live  Oak. 
The  question  whether  said  premises  was  the 
homestead  of  said  W.  B.  Taylor  is  to  be  as- 
certained by  the  provisions  of  the  Gonstltn- 
tion  of  186a  We  think  the  allegations  of 
the  amended  bill  show  that  it  was  a  home- 
stead, as  he  was  the  head  of  a  family  resid- 
ing upon  the  premises  at  the  time  of  his 
death.  His  attempt  to  devise  the  premises  to 
his  wife  was  therefore  void  as  prohibited  by 
said  Constitution.  But  the  most  important 
question  presented  is  whether  complainant 
was  barred  from  bringing  this  bill  by  his 
laches  in  asserting  his  rights.  It  is  incum- 
bent upon  a  complainant  to  allege  In  his  Mil 
every  fact  clearly  and  definitely  that  Is  nec- 
essary to  entitle  him  to  relief,  and  if  he 
omits  essential  facts  therefrom,  or  states 
such  facts  that  he  is  not  entitled  to  relief  in 
a  court  of  equity,  he  must  suffer  the  conse- 
quences of  his  so  doing.  McCllnton  v.  Chap- 
in,  64  Fla.  510,  4S  South.  35,  14  Ann.  Cas. 
365.  It  is  well  settled  that  In  passing  upon 
a  demurrer  to  a  bill  every  presumption  is 
against  the  bill.    Id.;    Dunham  v.  Edwards, 

50  Fla.  495,  38  South.  926 ;  Godwin  v.  PMtet, 

51  Fla.  441,  41  South.  597;  Weeks  v.  J.  O. 
Turner  Lumber  Co.,  63  Fla.  703,  44  South. 
173. 

[3]  It  is  alleged  In  the  biU  that  W.  B.  Tay- 
lor, fttther  of  complainant,  by  his  will  devised 
the  premises  to  his  wife.  In  the  absence  of 
denial  in  the  bill  it  must  be  assumed  this  will 
was  probated,  and  that  complainant  had  no- 
tice of  It  This  was  in  1886.  Mrs.  Taylor 
lived  on  the  property  for  three  years,  of 
which  fact  the  complainant  must  be  assumed 
to  have  notice.  Mrs.  Taylor  on  July  18, 1908, 
conveyed  the  premises  to  the  other  son,  of 
which  fact  the  complainant  is  presumed  to 
have  notice,  as  there  is  no  denial  of  the  fact 
On  November  24,  1908,  W.  B.  Taylor  and 
wife  mortgaged  the  premises  to  Moseley  and 
Williams,  and  of  this  f&ct  the  complainant 
must  be  presumed  to  have  bad  notice,  as 
such  notice  is  not  denied.  So  far  as  appears, 
the  complainant  never  asserted  any  right  to 
an  interest  in  this  property  from  1886^  when 
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Us  father  died,  until  Angnst  6,  1013,  wben 
hia  original  bill  was  filed  in  this  case.  So 
far  aa  Moseley  and  WlUlams  are  concerned, 
the  record  shows  a  good  title  to  the  premises 
In  W.  B.  Taylor,  complainant's  brother,  when 
he  mortgaged  the  same  to  appellants  Mose- 
ley and  Williams  on  the  24th  of  November, 
1908.  There  la  no  allegation  in  the  amended 
bill  that  they  knew  anything  of  complain- 
ant's claim  that  the  premises  was  the  home- 
stead of  hla  father,  which  depended  npon 
matters  in  paia  Complainant  therefore  al- 
lowed his  claim  of  an  Interest  In  the  premises 
to  lie  dormant  for  about  27  years  after  his 
father's  death  (the  record  all  the  time  show- 
ing an  adverse  dalm  in  his  mother  and  broth- 
er) and  for  nearly  five  years  after  the  mort- 
gage to  Moseley  and  Williams  was  executed. 
The  question  whether  land  is  a  homestead  or 
not  must  In  the  nature  of  things  depend  large- 
ly on  matters  In  pais,  1.  e.,  actual  residence  In 
the  state,  the  fact  that  the  resident  is  the 
bead  of  a  family,  etc.  It  therefore  behooves 
a  party  who  makes  a  claim  of  this  kind  to 
exercise  reasonable  diligence  to  assert  his 
rights.  In  order  that  Innocent  purchasers  may 
sot  be  deceived.  The  defendants  Moseley 
and  WUUams,  so  far  as  the  allegations  of  the 
bill  show,  are  innocent  purchasers  for  value 
and  without  notice,  and  the  ground  of  de- 
murrer to  the  bill  setting  np  the  laches  of 
complainant  as  to  them  should  have  been 
sustained.  For  sustaining  and  applying  this 
principle,  see  the  following  authorities:  An- 
derson V.  Northrop,  30  Fla.  612,  text  646, 
12  South.  318 ;  Johnson  v.  McKlnnon,  45  Fla. 
388,  34  South.  272;  Murrell  v.  Peterson,  57 
Fla.  480,  49  South.  31 ;  Plnney  ▼.  Pinney,  46 
Fla.  559,  35  South.  96 ;  Geter  t.  Simmons,  57 
Fla.  423,  49  South.  131. 

The  decree  overruling  the  demurrer  to  the 
amended  bill  is  reversed. 

SHACKLEFORD,    G.    J.,    and    TAYIX)R, 
CX)GKRELL,  and  WHITFIELD,  JJ.,  concur. 

(68  Fla.  tM) 

TAMPA  DRUG  CO.  v.  BERGER. 
(Supreme   Court  of  Florida.     Nov.   24,   1814.) 

(Bvttal>u$  (y  the  Court.) 

1.  Action  «=>69— Stat  of  Pbogbbdihos— Dk- 

NlAI^-DlSCBETION— ASSUJCPSn. 

Where,  on  the  trial  of  an  action  of  assump- 
sit which  had  been  pending  for  nearly  three 
years,  an  application  for  a  stay  of  proceedings 
pending  a  suit  in  equity  for  an  accounting  is 
made  by  the  defendant,  and  no  controlling  cause 
appears  why  the  issues  cannot  be  determined 
by  a  jury,  the  trial  judge  commits  no  abuse  of 
discretion  in  denying  the  application. 

[Ed.  Note.-^or  other  cases,  see  Action,  Cent. 
Dig.  {{  744-761 ;    Dec  Dig.  «=»69.] 

2.  WrrNKsscs   «=9224— ExAiONAXioir  —  Liio- 

TATION. 

When  a  defendant's  witness  has  substan- 
tially testified  positively  to  certain  facts,  it  is 
not  reversible  error  to  refuse  the  permission  to 
tiie  defendant  to  ask  the  witness  whether  he 


had  ever  heard  of  the  enstence  of  a  claim  by 
the  plaintiff  Inconsistent  with  the  facts  stated 
by  the  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  i  788;  Dec.  Dig.  «=»224.] 

3.  Master    and    Sbbvakt    4=>80— Sai.abt— 
evidenck. 

When  a  plaintiff  Is  suing  for  an  alleged 
balance  of  salary,  and  the  issue  as  tried  involv- 
ed the  question  whether  with  a  change  of  his 
duties  he  bad  voluntarily  consented  to  a  reduc- 
tion of  his  original  salary,  and  the  plaintifll 
had  testified  to  a  change  in  his  duties  and  em- 
ployment, it  was  error  to  refuse  to  allow  a  wit- 
ness for  the  defendant  who  had  testified  to  his 
familiarity  with  the  affairs  and  business  of  the 
defendant  to  answer  a  question  as  to  the  ex- 
tent of  extra  work  which  the  plaintiff  testified 
had  been  imposed  upon  him. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  107-127 ;  Dec.  Dig.  0s> 
80.) 

4.  JuDaifSNT   0=9263— Monoif  in  Abbuv— 

CODNTB— PUtADINO. 

A  motion  in  arrest  of  judgment  should  not 
be  granted  because  of  an  alleged  defect  in  duly 
one  of  the  common  counts  of  the  declaration, 
when  the  declaration  had  not  been  attacked  by 
demurrer  or  otherwise. 

(Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  U  408-480;  Dee.  Dig.  <3=>263.] 

Error  to  Circuit  Goort,  Hillsborough  Coun- 
ty;  F.  M.  Robles,  Judge. 

Action  by  Ernest  Berger  against  the  Tam- 
pa Drug  Company,  a  corporation.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

H.  N.  Sandler  and  McMullen  &  McMuUen, 
all  of  Tampa,  for  plaintiff  in  error.  K.  I. 
McKay,  of  Tampa,  for  defendant  in  error. 

HOCKBR,  J.  [1]  On  the  6tfa  of  March. 
1911,  the  defendant  in  error  brought  an  ac- 
tion of  assumpsit  against  the  plaintiff  In 
atat  in  the  drcnit  court  of  Hillsborough 
county.  There  was  a  verdict  and  Judgment 
below  for  defendant  in  error,  and  a  writ  of 
error  by  the  drug  company.  Berger,  who 
will  be  called  the  plaintiff  herein,  claimed  a 
balance  due  him  as  salary  as  an  officer  of 
the  company  from  July  1,  1908,  to  July  1, 
1909,  and  an  item  of  $170  advanced  by  him 
to  tile  company.  This  item  was  eliminated 
on  the  trial.  The  declaration  contained  the 
common  counts,  and  the  defendant  company 
pleaded  the  general  issue.  On  the  6th  of 
January,  1914,  nearly  three  years  after  the 
suit  was  begun,  the  case  came  on  for  trial, 
and  the  defendant  company  asked  for  a  stay 
of  proceedings,  on  account  of  the  pendency 
of  an  equity  suit  for  an  accounting  with 
Berger,  and  attached  a  copy  of  the  bill  to 
the  application.  It  does  not  appear  from  the 
record  when  this  equity  suit  was  filed,  but 
the  trial  judge  denied  the  application  on 
the  g;round  that  the  defendant  company's 
claim  was  barred  by  the  statute  of  limita- 
tions. This  ruling  of  the  court  is  assign- 
ed as  error.  We  discover  no  reversible  er- 
ror in  this  ruling,  inasmuch  as  an  applica- 
tion of  tills  kind  must  rest  in  the  sound 
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judicial  discretion  of  the  court  Moreover, 
we  are  not  persuaded  by  the  facts  set  up  In 
the  bill,  and  which  appear  in  the  record,  that 
it  was  necessary  to  have  the  account  set- 
tled in  a  court  of  equity.    9  Gyc.  89,  90. 

[2]  The  second  assignment  of  error  is  bas- 
ed on  the  ruling  of  the  trial  Judge  refusing 
to  allow  the  plaintiff  In  error  to  propound 
the  following  question  to  witness  W.  O.  Al- 
len: 

"Did  you  ever  hear  anything  of  big  (Mr.  Ber- 
ger'g)  leaving  a  portion  of  bis  salary  to  the 
credit  of  the  company  during  that  year?" 

Mr.  Allen  testified  at  considerable  length 
as  to  Berger's  relations  with  the  company. 
Allen  was  the  president  of  the  company,  and 
a  director  from  its  organization.  He  testi- 
fied emphatically  that  Berger's  salary  of 
$3,600  per  annum  was  by  his  request  cut  to 
$2,000  per  annum,  and  incidentally  denied 
Berger's  claim.  We  find  no  reversible  error 
in  this  ruling. 

[S]  The  next  assignment  of  error  is  based 
on  the  ruling  of  the  trial  judge  In  sustain- 
ing the  objection  of  Berger's  attorney  to  the 
following  question  propounded  to  Mr.  Al- 
len: 

"Ton  were  present  this  morning  when  Mr. 
Berger  testified  that  after  he  was  relieved  of 
the  duties  of  secretary  and  fiscal  manager  that 
he  had  the  other  duties  of  chief  chemist  im- 
posed on  him.  Will  you  state  to  the  jury  bow 
much  additional  work  this  extra  duty,  if  any, 
imposed  on  Mr.  Berger?" 

I  Inasmuch  as  the  issue  between  the  par- 
ties, as  developed  before  the  jury,  was  wheth- 
er Berger's  salary  had  been  reduced  from 
$3,600  to  $2,000,  and  Mr.  Berger  in  his  tes- 
tlmdny  had  gone  Into  the  question  of  the 
character  of  the  services  which  he  perform- 
ed, this  question  addressed  to  Mr.  Allen 
should  have  been  permitted,  and  the  action 
of  the  court  in  refusing  to  allow  it  is  rever- 
sible error. 

[4]  The  next  assignment  presented  Is  bas- 
ed on  the  action  of  the  trial  judge  refusing 
a  motion  in  arrest  of  Jndgment  This  con- 
tention is  based  on  the  proposition  that  there 
is  no  appropriate  count  In  the  declaration  to 
sustain  the  verdict,  and  that  the  count  for 
"work  and  labor  performed"  is  defective,  be- 
cause It  does  not  allege  that  the  services  sued 
for  were  rendered  at  the  request  of  the  com- 
pany. There  was  no  objection  made  to  the 
declaration  before  trial.  It  contained  sev- 
eral of  the  common  counts,  among  them 
counts  "for  money  had  and  received  by  the 
defendant  for  the  use  of  the  plaintiff,"  and 
a  "count  upon  an  account  stated,"  as  well  as 
the  one  which  is  criticised.  This  court  has 
several  times  had  occasion  to  apply  section 
1610,  General  Statutes  of  1906,  to  cases  simi- 
lar to  this,  and  we  hold  that  no  reversible 
error  Is  committed  In  overruling  a  motion 
In  arrest  of  judgment. 

For  the  error  pointed  out  the  judgment  of 
the  circuit  court  is  reversed. 


SHACKLEFORD,    O.    J.,    and    TAYLOR, 

COCKRELL,    and    WHITFIELD,   JJ.,    con- 
cur. 

(«8  Fla.  463) 
LBIBOVIT  T.  GARFUNKEL. 
(Supreme  Court  of  Florida.    Dec.  9,  1014.) 

rSyllabtu  bv  the  Court.) 
New  Tbial  <g=9U4— Atjthobity  or  Substi- 

TUTEU  JUDQB. 

When  the  presiding  Judge  postpones  the 
hearing  upon  a  motion  for  a  new  trial,  and  be- 
fore the  date  so  fixed  becomes  physically  in- 
capacitated to  act;  and  another  judge  is  trans- 
ferred to  that  circnit,  the  substituted  judge 
should  act  upon  the  motion. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |S  234-236;    Dec  Dig.  «S=9ll4.] 

Error  to  Circnit  Court,  Monroe  County; 
J.  W.  Perkins,  Judge. 

Replevin  by  Jake  Leibovlt  against  R.  Oar- 
fuukel.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Reversed. 

O.  Bowne  Patterson  and  H.  H.  Taylor,  both 
of  Key  West  for  plaintiff  in  error,  W.  Hunt 
Harris,  of  Key  West,  for  defendant  In  error. 

COCKREUj,  J.  This  is  an  action  in  re- 
plevin brought  by  Leibovlt  against  Garfunkel. 
There  was  a  verdict  for  Oarfunkel  rendered 
June  17,  1913.  Within  four  days  thereafter 
a  motion  for  a  new  trial  was  filed  and  pre- 
sented to  the  presiding  Judge,  Hon.  U  W. 
Bethel,  who  fixed  the  date  for  the  hearing 
thereon  for  June  23,  1913.  On  the  day  be- 
fore that  date  Judge  Bethel  was  stricken 
with  paralysis,  from  which  he  never  recovered. 
On  February  10,  1914,  Judge  James  W.  Per- 
kins, of  the  Seventh  circuit  was  assigned 
by  the  Governor  to  preside  over  the  circuit 
court  for  Monroe  county,  in  lieu  of  Judge 
Bethel,  who  was  incapacitated  to  sit  by  rea- 
son of  his  Illness. 

No  judgment  having  been  entered  upon  the 
verdict,  Judge  Perkins  was  asked  to  rule 
upon  the  motion  for  a  new  trial,  and  also  to 
enter  judgment  upon  the  verdict  He  de- 
clined to  entertain  the  former  motion,  and 
entered  Judgment  final  upon  the  verdict. 

That  the  defendant  has  a  right  a  most 
valuable  right,  to  have  his  motion  for  a  new- 
trial  considered  and  determined  cannot  be 
questioned,  provided  only  he  has  not  waived 
or  lost  it  by  operation  of  law.  That  he  has 
been  guilty  of  no  laches  Is  equally  clear. 
The  trial  Judge  recognized  the  right  to  be 
heard  upon  the  motion,  and  set  the  hearing 
for  a  day  within  the  term  not  then  adjourned. 

It  would  require  a  definite  statute  to  make 
us  hold  that  the  right  had  been  lost  under 
the  circumstances,  and  we  have  no  such  legis- 
lative command. 

Chapter  5403,  Laws  of  1905,  relating  to 
motions  for  new  trials,  permits  the  judge 
to  enlarge  the  time  within  which  such  mo- 
tions may  be  made  and  presented,  but  this 


^s9For  other  cuaii  bm  same  topic  and  KBY-NUUBER  In  all  Ker-Numbered  Digests  and  Indexes 


Digitized  by 


Cjoogk 


Fla.) 


DAVIS  ▼.  DRUMMOKD 


motton  was  made  wlthont  the  need  of  such 
enlargement. 

The  motion  was  a  matter  pending  before 
Jndge  Bethel,  and,  as  such,  became  a  matter 
to  be  determined  or  disposed  of  under  Gen. 
St  S  14S1,  by  the  Judge  substituted  for  him 
by  reason  of  his  Inability  to  act. 

There  may  be  encountered  some  difficulty 
In  properly  disposing  of  the  motion,  but  there 
la  no  lack  of  Jurisdiction  In  the  substituted 
Judge,  and  It  becomes  under  said  section  one 
of  his  "dntlefl." 

Judgment  reversed. 

SHACKLEFORD,  0.  J.,  and  TAYIXDR, 
HOGKEB,  and  WHITFIELD,  JJ.,  concur. 


(68  Fla.  4X) 

POOBB  y.  STARR  PIANO  00. 

(Supreme  Court  of  Florida.    Dec.  1,  1914J 

(8vUa,lu$  ly  the  Court.) 

Triai.  «=>139— DiBEcnoN  or  Vebdiot— En- 

DKNUB. 

Where  any  evidence  has  been  submitted  up- 
on which  the  jury  could  lawfully  find  for  one 
party,  the  trial  court  should  not  direct  the  Jury 
to  find  a  verdict  for  the  opposite  party. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  JJ  332,   333,  338-341,   365;    Dec    Dig. 

Error  to  Circuit  Court,  Santa  Rosa  Coun- 
ty;   J.  B.  Wolfe,  Judge. 

Actloo  by  the  Starr  Piano  Company  against 
J.  F.  Poore.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Clark  &  Magaha,  of  Milton,  for  plaintiff 
in  error.  J.  T.  Wiggins,  of  Milton,  for  de- 
fendant In  error. 

PER  CURIAM.  The  piano  company 
brought  an  action  on  a  note  given  to  the  com- 
pany for  balance  due  on  a  piano  and  attor- 
ney fee.  The  defendant  filed  only  a  special 
plea  in  the  nature  of  a  plea  of  partial  failure 
of  consideration  on  which  plea  Issue  was 
Joined.  After  introducing  the  note  and  evi- 
dence of  a  reasonable  attorney  fee,  the  plain- 
tiff rested.  The  defendant  produced  evidence 
wliich  at  least  tended  to  prove  the  issue  ten- 
dered to  and  accepted  by  the  payee  of  the 
note,  but  the  court  directed  a  verdict  for  the 
plaintiff  and  the  defendant  took  writ  of  er- 
ror. 

Where  any  evidence  has  been  submitted 
upon  which  the  Jury  could  lawfully  find  for 
one  party  the  trial  court  should  not  direct 
the  Jury  to  find  a  verdict  for  the  opposite 
party. 

As  there  was  evidence  at  least  tending  to 
prove  the  issue  tendered  and  accepted,  it 
was  error  to  direct  a  verdict  for  the  plaintiff. 
See  Hillsborough  Grocery  Co.  v.  Leman,  51 
Fla.  203,  40  South.  680;  Gunn  v.  City  of 
Jacksonville,  67  Fla.  40,  64  South.  435.  See 
section  1465,  Gen.  Stats. 

The  Judgment  is  reversed. 


SHACKLEFORD,  0.  X,  and  TATLOR, 
COCKRBLL,  HOOKER,  and  WHITFIELD, 
JJ.,  concur. 

(«8  lift.  471) 
DAVIS  et  aL  t.  DRXIMMOND. 

(Supreme  Court  of  Florida.    Dec.  9,  1914.) 
(Sv^ahv*  Iv  the  Court.) 

1.  FORCIBLK  BNTBT  AND  DeTAINEB  «=»34— DI- 

BECTioK  OF  Vebdict— Evidence. 

Where  the  evidence  in  an  action  of  forcible 
entry  and  detainer  tends  to  show  a  bona  fide 
peaceful  possession  and  a  forcible  ouster  of  the 
plaintiff,  and  there  is  no  showing  whUever  that 
the  defendant  had  been  In  possession,  or  that  he 
claimed  any  right  or  interest  in  the  land  at  or 
prior  to  the  plaintiff's  peaceful  entry,  it  is  ma- 
terial error  to  direct  a  verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  i  157;  Dec.  Dig. 
<S=>34.] 

2.  FoBciBM  Bntby  and  Detaireb  «s"»29— 
Evidence— Title  Deeds— Possession. 

In  actions  for  forcible  entry,  title  deeds  may 
be  put  in  evidence  when  the  possession  of  a  part 
of  the  land  is  shown,  for  the  purpose  of  showing 
the  boundaries  or  the  extent  of  the  possession 
daimed. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent.  Dig.  H  134-140,  147; 
Dec.  Dig.  <3=»29.] 

Error  to  <3ircuit  Court,  Bay  County; 
D.  J.  Jones,  Judge. 

Forcible  entry  and  detainer  by  Mary  F 
Davis  and  others  against  J.  H.  Drummond 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed. 

W.  H.  Milton,  of  Marlanna,  Reeves,  Wat- 
son &  Pasco,  of  Pensacola,  and  W.  B.  Farley, 
of  Marlanna,  for  plaintiffs  In  error.  Blount 
&  Blount  &  Carter,  of  Pensacola,  for  defend- 
ant in  error. 

WHITFIELD,  J.  Mary  B.  Davis  and  oth 
ers  brought  an  action  of  forcible  entry  and 
detainer  against  Drummond.  The  court  di- 
rected a  verdict  for  the  defendant,  on  which 
a  Judgment  for  defendant  was  rendered,  and 
the  plaintiffs  took  writ  of  error. 

The  evidence  shows  that  the  lands  were 
unoccupied;  that  early  in  the  morning  the 
plaintlfls.  entered  upon  a  part  of  the  land, 
cleared  away  the  growing  bushes,  and  had 
partially  constructed  a  house  thereon  when 
the  defendant  appeared  during  the  same 
morning  with  firearms,  and  required  the 
parties  at  work  In  constructing  the  house  to 
desist,  whereupon  the  defendant  tore  down 
the  partially  constructed  house,  and  Inclosed 
the  premises  by  a  substantial  fence.  There 
is  also  evidence  that  "at  or  about  the  time" 
the  plaintiffs  "started  to  put  a  house  there" 
"the  boundaries  of  the  land"  were  run  out, 
and  also  that,  "either  on  the  day  or  the  day 
before"  the  plaintiffs  began  the  house  build- 
ing, a  single  wire  was  placed  "practically 
around  the  land."  In  addition  to  this  there 
is  at  least  some  evidence  of  good  faith  on 
the  part  of  the  plaintiffs  in  entering  upon 
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the  land.  These  facts  tended  to  show  a 
peaceful  possession  and  a  forcible  onster 
from  at  least  a  portion  of  the  land,  and  the 
evidence  tends  to  show  the  plaintiffs  intend- 
ed ajid  by  running  lines  and  a  wire  attempt- 
ed to  occupy  and  possess  the  entire  lot  in 
controversy,  there  being  nothing  to  indicate 
that  the  defendant  bad  been  in  possession  or 
claimed  any  right  or  interest  in  the  land  at 
or  prior  to  the  plaintiffs'  peaceful  entry. 
This  being  so,  it  was  error  to  direct  a  ver- 
dict "that  the  defendant  did  not  ♦  *  • 
forcibly  enter  upon  the  real  estate  in  the 
complaint  mentioned  and  turn  the  plaintiffs 
out  of  the  possession  thereof."  See  Greeley 
▼.  Spratt,  19  Fla.  644;    19  Cyc.  1132. 

A  verdict  for  the  defendant  should  not  be 
directed  when  the  evidence  tends  to  prove 
the  Issues  in  the  case,  and  a  verdict  for 
the  plaintiffs  on  the  evidence  would  not  be 
unlawful.  See  Gunn  v.  City  of  Jacksonville, 
67  Fla.  40,  64  South.  435;  Hillsborough 
Grocery  Co.  v.  Leman,  51  Fla.  203,  40  South. 
680;  Poore  v.  Starr  Piano  Ca,  67  South.  99, 
decided  at  this  term.  In  actions  for  forcible 
entry,  title  deeds  may  be  pat  in  evidence 
when  the  possession  of  a  part  of  the  land  is 
shown,  for  the  purpose  of  showing  the 
boundaries  or  the  extent  of  the  possession 
claimed.    Walls  v.  Bndel,  17  Fla.  478. 

The  Judgment  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 

(68  Fla.  628) 

JOHNSON   V.    STATE. 
(Supreme  Court  of  Florida.    Dec  22,  1914.) 

(ByUahut  ty  the  Court.) 

1.  CsnaNAi.  Law  e=>647— Evidkijce  Intbo- 

DUCKD    ON    FOBMEB   TbIAI/— PBOOF— BlIX   OF 
EXCEFTTORB. 

Where  a  party  has  been  tried  for  murder 
in  a  circuit  court  and  convicted,  and  on  writ  of 
error  from  this  court  the  Judgment  has  been  re- 
versed and  a  new  trial  granted,  and  where  on 
a  subsequent  trial  the  testimony  of  a  witness 
for  the  state  who  testified  on  the  first  trial  can- 
not be  had  because  the'  witness  could  not  be 
found,  the  exclusive  method  provided  by  chap- 
ter 5897,  Laws  of  1909,  for  obtaining  the  de- 
sired evidence  is  to  introduce  in  evidence  the 
original  bill  of  exceptions  containing  the  evi- 
dence of  the  witness  at  the  first  trial,  or,  if 
that  be  lost,  to  re-establish  such  bill  of  excep- 
tions, or  such  parts  as  were  desired,  which 
would  under  the  statute  have  the  force  and  ef- 
fect of  the  original  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1237-1246;  Dec  Dig.  «=» 
647.] 

2.  HOUICIDB     «=>305— iNBTBtTCnONB— liNDIOT- 

ICENT. 

Where  the  indictment  charges  a  defendant 
with  murder  in  the  first  degree,  it  is  not  er- 
roneous under  the  statute  for  the  trial  judge 
to  charge  the  jury  to  the  effect  that,  if  the  party 
indicted  is  found  to  be  an  accessory  before  the 
fact  to  the  crime  of  murder,  she  (or  he)  may 
be  found  guilty  of  murder  in  the  first  degree. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  S  637;    Dec.  Dig.  <&=>305.] 


3.  Witnesses  <8=>388— Cboss-Exauination— 
Impeachment. 

A  witness  who  has  not  testified  in  chief  in 
regard  to  a  substantial  fact  not  in  issue  may 
not  be  cross-examined  as  to  what  he  may  hare 
said  to  some  third  person  in  regard  to  said  mat- 
ter, for  the  purpose  of  laying  the  groiud  for 
contradiction  or  impeachment. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  1233-1242,  1246;  Dec  Dig.  <3=> 
388.] 

(Additional  SyJlaitti  hy  Bditorial  Staff.) 

4.  CBiiacfAi.  Law  *=>27— "Substantivk  Vxl- 

ONT." 

A  "substantive  felony"  is  one  dependent  on 
itself,  and  not  on  another  felony  to  be  first  es- 
tablished (citing  Words  and  Phrases,  Substan- 
tive Felony). 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  29-31;  Dec  Dig.  •8=s»27.] 

Error  to  Circuit  Court,  Oalhoun  County; 
D.  T.  Jones,  Judge. 

Elizabeth  Johnson,  alias  Sis  Johnson,  was 
convicted  of  murder  in  the  first  degree,  and 
brings  error.    Reversed. 

Price  &  Price,  of  Marlanna,  and  J.  W.  Ke- 
boe,  of  Panama  City,  for  plaintiff  in  error. 
T.  F.  West,  Atty.  Gen.,  and  C.  O.  Andrews, 
Asst.  Atty.  Gen.,  for  the  Stat& 

HOCKER,  J.  Elizabeth  Johnson,  aUas  Sla 
Johnson,  was  Jointly  indicted  with  one  Mun- 
roe  Bess  at  the  fall  term  of  the  circuit  court 
of  Calhoun  county,  A.  D.  1911,  for  the  mur- 
der of  one  James  Whiddington.  At  the  same 
term  she  was  placed  on  trial  and  convicted 
of  murder  in  the  first  degree,  with  a  recom- 
mendation to  mercy.  From  the  Judgment 
rendered  she  sued  out  a  writ  of  error  from 
this  court,  and  upon  consideration  the  Judg- 
ment was  reversed  and  a  new  trial  awarded^ 
63  Fla.  16.  58  South.  640,  40  L.  R.  A.  (N.  S.) 
1195.  She  was  again  tried  at  the  spring 
term  of  said  drcuit  court,  A.  D.  1914,  and 
was  found  guilty  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  hung.  From  thia 
Judgment  a  writ  of  error  was  sued  out  from 
this  court 

[1]  The  first  assignment  of  error  Is  based 
on  the  ruling  of  the  trial  Judge,  over  the  ob- 
jection of  the  defendant  "permitting  the  in- 
troduction in  evidence  of  all  that  portion  of 
the  original  transcript  of  record  which  was 
filed  in  the  Supreme  Court  in  a  certain  cause 
wherein  Elizabeth  Johnson,  alias  Sis  John- 
son, was  plaintiff  In  error,  and  the  state  of 
Florida  was  defendant  in  error,  which  pur- 
ported to  show  by  the  copy  of  the  blU  of  ez- 
ceptions  Incorporated  in  such  transcript  the 
testimony  of  Townie  Bray  given  upon  a  for- 
mer trial  of  this  cause,  and  in  admitting  In 
evidence  the  piirported  testimony  of  said 
witness  Townie  Bray,  as  shown  in  said  tran- 
script" 

This  use  of  a  part  of  the  bill  of  excep^ona 
contained  In  the  transcript  of  the  record 
sent  to  this  court  and  filed  and  lodged  with 
the  clerk  of  the  Supreme  Court  was  object- 
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ed  to  by  the  defendant's  attorneys  on  seTeral 
groonda:  First,  It  Is  not  the  bill  of  excep- 
tions made  up  on  the  former  trial;  second, 
it  Is  not  shown  by  the  testimony  that  it  Is  a 
tme  copy  of  snch  bill  of  exceptions;  third, 
the  evidence  does  not  show  the  loss  or  de- 
Btraction  of  the  bill  of  exceptions;  fourth, 
that  any  statute  which  permits  the  use  of  a 
bill  of  exceptions,  or  a  copy  thereof,  in  lieu 
of  the  testimony  of  the  witnesses,  is  uncon- 
stitntional ;  fifth,  the  evidence  offered  is  not 
the  best  evidence.  An  attempt  was  made  at 
the  trial  to  show  by  the  clerk  of  the  circuit 
court  that  the  original  bill  of  exceptions  was 
not  in  his  office  or  possession.  There  were 
several  attorneys  in  the  case  for  the  defend- 
ant, and  the  clerk  says  that  the  original  bill 
of  exceptions  was  sent  to  some  one  of  them 
at  Marianna,  Ha.  He  does  not  seem  to  know 
positively  whether  it  was  ever  returned  to 
him  or  not  Some  search  was  made  by  the 
attorneys  in  Marianna  in  several  law  offices, 
bat  it  was  not  found.  With  this  proof  of 
the  loss  of  the  original  bill  of  exceptions 
it  seems  the  trial  Judge  permitted  the  pros- 
ecuting attorney  to  read  to  the  jury  from  the 
bill  of  exceptions  contained  in  the  transcript 
of  the  record  of  the  former  trial  of  Sis  John- 
son lodged  In  this  court  the  evidence  of  one 
Townie  Bray,  who  vras  a  material  witness 
for  the  state  at  the  first  trial,  but  could  not 
be  found  for  the  second  trial.  In  order  that 
it  may  appear  that  the  clerk  of  this  court 
was  .not  in  fault,  it  is  proper  to  say  that, 
npon  the  application  of  the  prosecuting  at- 
torney of  the  circuit  court,  the  transcript  of 
the  record  lodged  in  this  court  was  sent  by 
order  of  this  court  to  the  circuit  judge.  It 
was  suggested  to  this  court  that  the  said 
transcript  might  aid  in  refreshing  the  mem- 
ory of  the  clerk  of  the  circuit  court  in  the 
re-establishment  of  the  alleged  lost  bill  of 
exceptions,  or  some  portion  of  it,  but  no  such 
use  of  it  was  made.  The  only  use  made  of 
it  was  in  reading  from  it  the  alleged  testi- 
mony of  Townie  Bray,  given  at  the  former 
trial,  and  this  was  objected  to.  It  was  not 
filed  in  the  circuit  court,  and  could  not  be, 
because  it  was  a  record  of  the  Supreme 
Court,  and  not  a  record  of  the  circuit  court 
The  record  of  this  court  was  not  sent  by  it 
to  the  trial  court  "to  take  the  place  of  a  rec- 
ord shown  to  be  lost,"  as  is  contended  by  the 
Attorney  General  in  his  brief  In  this  case, 
and  that  the  trial  judge  so  understood  the 
action  of  this  court  is  Shown  by  the  fact 
that  be  did  not  attempt  to  file  it  in  this  trial, 
but  returned  it  to  the  clerk  of  this  court 
There  was  no  attempt  made  to  re-establish 
the  alleged  lost  bill  of  exceptions  in  the  cir- 
cuit court  A  re-established  lost  record  un- 
der the  statute  has  the  force  and  effect  of  the 
original  Section  1982,  Oen.  Stats,  of  1906. 
It  is  contended  by  the  plaintiff  in  error  that 
under  the  statute  of  Florida  (section  1,  c. 
5897,  Laws  of  1909)  the  original  bill  of  ex- 
ceptions, and  not  a  certified  copy  thereof. 


affords  the  only  method  of  proving  the  tes- 
timony of  a  witness  who  testified  on  the  first 
trial,  but  whose  presence  could  not  be  se- 
cured for  the  second  trlaL  -  That  section 
reads  as  follows: 

"In  case  any  judgment  at  law  rendered  by 
any  court  of  the  state  of  Florida  shall  be  re- 
versed and  a  new  trial  awarded,  and  it  be  made 
to  appear  to  the  satisfaction  of  the  court  that 
any  evidence  used  in  the  former  trial,  whether 
oral  or  written,  and  incorporated  in  the  bill  of 
exceptions,  cannot  be  had,  then  the  bill  of  ex> 
ceptions  taken  at  the  previous  trial  may  be  as«d 
as  evidence  upon  any  subsequent  trial  of  the 
case,  as  to  any  matter  in  issue  at  the  former 
trial:  Provided,  that  no  evidence  given  upon  a 
former  trial  of  any  case  pending  in  any  of  the 
courts  of  the  state  of  Florida  snail  be  used  in 
evidence  upon  the  trial  of  any  cause  in  any 
of  the  courts  in  the  state  of  Florida,  except  as 
herein  provided." 

It  will  be  observed  that  the  substantial 
amendment  of  section  1523,  Gen.  Stats,  of 
1906,  by  this  section  is  contained  in  the  pro- 
viso. This  proviso  limits  the  method  of 
using  evidence  given  upon  a  former  trial  to' 
the  bill  of  exceptions.  The  history  of  this 
section  and  its  proviso  is  as  follow^:  Tlie 
opinion  of  this  court  in  the  case  of  Putnal 
V.  State,  56  Fla.  86,  47  South.  864,  had  been 
promulgated  a  short  time  before  its  adop- 
tion by  the  Legislature.  In  that  case  this 
court  held  that  section  1523,  Gen.  Stats,  of 
1906,  providing  for  the  use  of  bills  of  excep- 
tions to  prove  testimony  given  at  a  former 
trial,  did  not  exclude  the  use  of  other  com- 
petent evidence  to  prove  such  testimony. 
The  doctrine  of  Putnal  v.  State,  was  there- 
fore abolished  by  the  adoption  of  section  1, 
c.  6897,  and  by  the  terms  of  the  proviso  a 
bill  of  exceptions  is  the  exclusive  method  by 
which  evidence  given  at  a  former  trial  may 
be  proven.  Neither  the  original  bill  of  ex- 
ceptions nor  a  re-established  bill  of  excep- 
tions, having  the  force  and  effect  of  the  orig- 
inal was  used.  It  is  contended,  however,  by 
the  Attorney  General,  that  what  was  read  to 
the  jury  was  a  certified  copy  of  the  original 
bill  of  exceptions,  and  that  under  the  stat- 
utes of  Florida  such  a  certified  copy  was 
competent  testimony.  Without  going  into  a 
critical  analysis  of  the  several  sections  of 
the  law  applicable  to  the  use  of  certified 
copies  of  records,  it  is  sufficient  to  say  that 
no  certified  copy  was  filed  in  evidence  in  this 
case,  or  became  a  part  of  the  record  of  this 
case,  and  we  say  this  without  meaning  to  in- 
timate that  such  a  certlfled  copy  could  take 
the  place  of  the  original  bill  of  exceptions, 
or,  if  that  be  lost,  of  the  re-established  bill 
of  exceptiona  It  is  evident  that  a  re-estab- 
lished record  has  greater  probative  value 
than  a  certified  copy,  unless  the  statute  gives 
the  latter  equal  force  and  effect  as  the  orig- 
inal. This  court,  in  the  case  of  Simmons  v. 
Spratt  26  Fla.  449,  8  South.  123,  9  L.  R.  A. 
343,  bad  occasion  to  discuss  the  evidential 
value  of  a  bill  of  exceptions  and  to  suggest 
some  uses  to  which  it  might  be  adapted. 
This  case  was  decided  before  the  passage  of 
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chapter  4135,  liaws  of  1893  (section  1G23,  G. 
S.  1906).  It  seems  to  us  the  trial  Judge  erred 
In  admitting  the  evidence  objected  to  under 
this  assignment. 

[2, 4]  The  seventh  assignment  of  error 
questions  the  following  special  instmction 
requested  by  the  state  attorney,  and  given 
by  the  court,  viz.: 

"The  court  instructs  the  jar;  that,  If  you  find 
from  the  evidence  in  this  case,  beyond  a  rea- 
sonable doubt,  that  Zeke  Johnson,  in  Calhoun 
county,  Fla.,  on  December  23,  1910,  feloniously 
and  from  and  with  a  premeditated  desian  to 
kill  James  Whiddington,  shot  the  said  James 
Whiddington  with  a  gun  and  killed  him,  and 
that  the  said  defendant,  Elizabeth  Johnson,  was 
present  and  unlawfully  and  from  and  with  a 
premeditated  design  to  kill  the  said  James 
Whiddington  then  and  there  advised,  aided,  and 
abetted,  counseled  or  assisted  the  party  who 
did  kill  James  Whiddington  to  kill  him  as  I 
have  charged  you,  it  will  be  your  duty  to  find 
the  defendant  guilty  of  murder  in  the  first  de- 
gree." 

The  Attorney  General  contends  that,  on- 
der  section  3179,  General  Statutes  of  1906, 
authorizing  the  indictment  of  an  accessory 
before  the  fact  for  a  substantive  felony,  and 
conviction  of  such  substantive  felony,  wheth- 
er the  principal  has  or  has  not  been  convict- 
ed, or  Is  or  is  not  amenable  to  Justice,  no 
error  Is  shown  by  tlds  instruction.  Undoubt- 
edly the  indictment  charges  Elizabeth  John- 
son with  substantive  felony,  which,  under 
the  statute,  embraces  the  crime  of  accessory 
before  the  fact  A  substantive  felony  is  one 
dependent  on  itself,  and  not  on  another  fel- 
ony to  be  first  established.  1  Bishop's  New 
Criminal  Law,  i  696;  7  Words  and  Phrases, 
6743.  The  defendant's  evidence  tended  to 
show  that  James  Whiddington  was  killed  by 
Zeke  Johnson.  Zeke  Johnson  was  himself 
killed  in  the  fight  in  which  Whiddington  was 
killed.  It  is  true  that  all  the  charges  and 
instructions  given  by  the  trial  Judge  ought 
to  conform  to  the  issues  made  by  the  plead- 
ings, and  that  Zeke  Johnson  is  not  mention- 
ed in  the  indictment.  But  in  the  Indictment 
Elizabeth  Johnson  is  named  as  a  principal, 
and,  under  the  statute  referred  to,  if  she 
was  an  accessory  before  the  fact,  she  was 
properly  indicted  for  the  substantive  offense. 
Her  guilt  or  innocence  would  not  be  depend- 
ent on,  or  affected  by,  that  of  Munroe  Bess 
or  Zeke  Johnson  or  other  possible  principal 
in  the  first  degree.  The  substance  of  the 
issue  was  whether  Elizabeth  Johnson  was 
guilty  of  the  murder  of  James  Whiddington, 
whether  as  principal  in  the  first  degree  or 
second  degree,  or  as  accessory  before  the 
fact,  and  the  instruction  did  not  go  beyond 
this  issue.  The  fact  that  she  was  Jointly  in- 
dicted with  Munroe  Bess  did  not  affect  the 
issue  on  which  she  was  tried,  for  her  guilt 
was  not  dependent  on  bis. 

[3]  The  sixth  assignment  questions  the 
ruling  of  the  trial  Judge  in  refusing  to  grant 
the  motion  to  strike  the  testimony  of  Green 
Sellars  as  to  what  Buddie  Johnson  told  him 


with  reference  to  Munroe  Bess  shooting  at 
Townle  Bray.  Buddie  Johnson  had  testified 
for  the  defendant,  and  on  cross-examination 
he  was  asked  if  he  had  not  told  Green  Sel- 
lars that  Munroe  Bess  shot  at  Townie  Bray. 
He  denied  making  any  such  statement.  Sel- 
lars was  then  asked  if  Buddie  Johnson  tiad 
not  made  such  a  statement  to  lilnL  This 
was  objected  to  when  pr<HK>unded,  and  a 
motion  made  to  strike  the  answer.  This  mo- 
tion, it  seems  to  as,  should  have  been  grant- 
ed. On  his  direct  examination  Buddie  John- 
son had  said  nothing  about  Munroe  Bess 
shooting  at  Townie  Bray.  It  does  not  ap- 
pear to  have  been  matter  relevant  to  the 
guilt  or  innocence  of  the  defendant,  and  did 
not  afford  proper  ground  for  cross-examina- 
tion or  for  impeachment  The  court  erred 
in  not  granting  the  motion.  Stewart  et  aL 
V.  State,  42  Fla.  591,  28  South.  815;  Fields 
V.  State,  46  Fla.  84,  36  South.  186. 

We  think  it  nnnecessary  to  discuss  other 
assignments. 

The  Judgment  of  the  circoit  court  is  re- 
versed. 

SHACKLBFORD,  0.  J.,  and  TATIXJR, 
COCKEELL,  and  WHITFIELD,  JJ,  concur. 


(68  Fla.  320) 
BUIB  et  aL  T.  STATm 

(Supreme   Court  of  Florida.     Nov.  17,  1914.) 
(Byttalm*  by  <h«  Court,) 

1.  iRDICnOSNT     AND     INFOBMATION     «=>89  — 

Counts— Kb4Uisitx8—Bkikbbkcx  to  Othkb 

Counts. 

One  count  of  an  indictment  may  by  apt 
expressions  refer  to  a  previous  count  for  speci- 
fications of  time  and  place,  when  the  data  re- 
ferred to  are  not  repugnant  to  the  count  in 
which  tlie  reference  is  made  and  the  reference 
cannot  reasonably  be  harmful  to  the  accused. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  infurmalion.  Cent.  Dig.  H  270,  270V^ ; 
Dec  Dig.  «=»9».] 

2.  HoMiciDK  «=>130  —  Indictment  —  Sofxi- 

CIENCT. 

In  an  indictment  for  murder,  an  allegation 
that  the  accused  did  "unlawfully  and  from  a 
premeditated  design  to  effect  the  death  of  the 
said  J.  shoot  off  and  discharge  at  and  upon  the 
said  J.,  thereby  and  by  thus  striking  the  said 
J.,  with  the  lead,"  etc.,  sufficiently  alleges  the 
efficient  cause  of  the  death  to  have  been  done 
unlawfully  and  from  a  premeditated  design  to 
effect  deatli. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  199-202;  Dec.  Dig.  <S=sl30.1 

3.  Criminai,  Law  <S=»69— Pbincipai.  and  Ao- 

CESBOBT— STATDTB. 

The    provision   of   section   3178,    General 

Statutes  of  190C,  that  whoever  aids  in  the  com- 
mission of  a  felony,  or  is  accessory  thereto,  be- 
fore the  fact,  by  counseling,  hiring,  or  otherwise 
procuring  such  felony  to  be  committed,  shall  be 
punished  in  the  same  manner  prescribed  for  the 
punishment  of  the  principal  felon,  in  effect 
makes  an  accessory  before  the  fact  a  principal. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  87 ;  Dec.  Dig.  <8=»69.] 
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4.  Homicide  «=>342  —  Habulxss  Ebbob  — 
Yebdict. 

In  Tiev  of  section  3178,  Qeneral  Statutes 
of  1906,  a  verdict  finding  both  defendants  guilty 
of  murder  in  tiie  second  degree,  where  one  is 
charged  as  principal  and  the  other  as  accessory 
before  the  fact  of  murder  in  the  first  degree,  is 
not  material  or  harmful  error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {  722;  Dec  Dig.  <8=»342.] 

6.  Cbihiital  Law  ®=>1144— Pbksenok  of  Db- 

rKNDANTS— Presumption. 

Where  the  bill  of  exceptions  shows  the 
cause  was  submitted  to  the  :ury  after  the  de- 
fendants bad  testified,  and  there  is  nothing  to 
indicate  the  contrary,  it  will  be  assumed  that 
the  defendants  were  present  when  the  case  was 
submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  2736-2784,  2766-2771, 
2774-2781,  2901,  8016-3087;  Dec.  Dig.  «=» 
U44.] 

6.  Ckikinai,  Law  «=>565— Tua  or  OrncNSK 

— EVIDKNCB. 

Evidence  that  a  homicide  was  committed 
"about  the  last  of  February"  is  sufficient  when, 
taken  with  other  testimony,  it  is  apparent  that 
the  current  year  was  meant 

[Ed.  Note. — For  otDer  cases,  see  Criminal 
Lew,  Cent.  Dig.  g  1270;    Dec  Dig.  <3=>5e5.] 

7.  Cbiiunal  Law  €=>1172  —  HABitu:Ba  Eb- 

BOR — CAtmONABT    INSTBUCTIONB. 

Where  no  reference  is  made  to  any  partic- 
ular witness,  if  the  use  of  the  word  "should" 
instead  of  "may"  or  other  permissive  expression, 
in  a  charge  that  "in  considering  the  testimony 
yon  should  consider  the  standpoint  from  which 
a  witness  testifies,  his  or  her  interest,"  etc., 
can  be  prejudicial  in  any  case,  It  could  not  rea- 
sonably have  been  barmful  in  this  case. 

[£^  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  3128,  3154-3157,  3159- 
3163,  3169 ;  Dec.  Dig.  «=»1172.] 

Error  to  Circuit  Court,  Citrus  County; 
W.  S.  Bullock,  Judge. 

Anita  Bnle  and  another  were  convicted  of 
murder  In  the  second  degree,  and  bring  er- 
ror.    Affirmed. 

B.  O.  Longston,  of  Inverness,  and  Fred 
R.  Hooker,  of  Ocala,  for  plalntUCs  In  error. 
T.  P.  West,  Atty.  Gen.,  and  C.  O.  Andrews, 
Asst  Atty.  Gen.,  for  the  State. 

WHITFIELD,  J.  The  plalntlffB  In  error 
were  found  and  adjudged  to  be  "guilty  of 
mnrder  In  tlie  second  degree  as  charged  In 
the  second  count,"  which  second  count  of 
the  indictment  Is  as  follows : 

"And  the  grand  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  Anita 
Buie,  late  of  the  county  of  Citrus  aforesaid, 
did  unlawfully  and  from  a  premeditated  design 
to  effect  the  death  of  one  Will  Jackson,  ma^e 
an  assault  on  said  Will  Jackson,  and  a  certain 
shotgun  which  was  then  and  there  loaded  with 
gunpowder  and  leaden  bullets,  and  by  her,  the 
said  Anita  Buie,  then  and  there  had  and  held 
in. her  hands,  she,  the  said  Anita  Buie,  did  then 
and  there  unlawfully  and  from  a  premeditated 
design  to  effect  the  death  of  the  said  Will  Jack- 
son, shoot  off  and  discharge  at  and  upon  the  said 
WiU  Jackson,  thereby  and  by  thus  striking  the 
said  WiU  Jackson  with  the  lead  of  the  said 
leaden  bullets,  inflicting  on  and  in  the  body  of 
the  said  Will  Jackson  mortal  wounds,  of  which 
said  mortal  wounds  the  said  Will  Jackson  then 
and  there  died. 


"And  so  the  said  Anita  Buie  did  in  manner 
and  form  aforesaid  unlawfully,  and  from  a  pre- 
meditated design  to  effect  the  death  of  the  said 
Will  Jackson,  kill  and  murder  the  said  Will 
Jackson. 

"That  Judge  D.  Ruffian,  late  of  the  county  of 
Citrus  aforesaid  in  the  circuit  and  state  afore- 
said, laborer  on  the  said  22d  day  of  January, 
1014,  in  the  county  and  state  aforesaid,  with 
force  and  arms  at  and  in  the  county  of  Citrus 
aforesaid,  did  unlawfully  and  from  a  premedi- 
tated design  to  effect  the  death  of  the  said  Will 
Jackson  was  present  aiding,  abetting,  assisting, 
counseling,  and  advising  the  said  Anita  Buie 
the  aforesaid  felony  to  do  and  commit." 

[1-4]  The  first  count  charges  murder  In 
the  first  degree  against  both  parties,  in  that 
It  alleges  that  the  two  defendants  on  the  22d 
day  of  January,  1914,  In  Citrus  county,  Fla., 
"did  unlawfully,  and  from  a  premeditated  de- 
sign to  effect  the  death  of  Will  Jackson,  fatal- 
ly shoot  him  from  which  he  died."  On  writ 
of  error  It  Is  contended  that  the  motion  In 
arrest  of  Judgment  was  erroneously  overrul- 
ed because  the  second  count  on  which  the 
conviction  was  bad  does  not  state  the  time 
or  venue  of  the  alleged  offense.  The  state- 
ments in  the  second  count  that  the  grand  Jury 
"do  further  present,"  and  that  Rnflten  on 
January  22,  1914,  and  In  the  county  and 
state  aforesaid,  was  unlawfully,  etc.,  present 
aiding,  abetting,  etc.,  the  said  Anita  Buie  the 
aforesaid  felony  to  do  and  commit,  clearly 
and  definitely  refer  to  the  allegations  of 
the  preceding  count,  which,  in  these  particu- 
lars, are  not  repugnant  to  the  second  count; 
therefore  the  omissions  of  time  and  place 
from  the  second  count  are,  under  the  circum- 
stances here,  not  material  or  harmful.  The 
act  constituting  the  efficient  cause  of  the  death 
is  sufficiently  alleged  to  have  been  done 
unlawfully  and  from  a  premeditated  design 
to  effect  the  death  of  the  person  klUed.  See 
Webster  v.  State,  49  Fla.  131,  38  South.  614; 
Daniels  v.  State,  62  Fla.  18,  41  South.  609; 
Barber  v.  State,  52  FU.  5,  42  South.  86.  Sec- 
tion 3178  of  the  General  Statutes  of  1906 
provides  that  whoever  aids  in  the  commis- 
sion of  a  felony  or  is  accessory  thereto,  be- 
fore the  fact,  by  counseling,  hiring,  or  other- 
wise procuring  such  felony  to  be  committed, 
shall  be  punished  in  the  same  manner  pre- 
scribed for  the  punishment  of  the  principal 
felon.  This  statute  in  effect  makes  an  ac- 
cessory b^ore  the  fact  a  principal.  See 
Albrltton  V.  State,  82  Fla.  858,  13  South. 
955.  In  view  of  this  statute,  it  cannot  be 
said  that  there  was  material  or  harmful  er- 
ror In  the  verdict  finding  the  one  charged  as 
an  accessory  before  the  fact,  as  well  as  the 
one  charged  as  principal,  to  be  guilty  of  mur- 
der in  the  second  degree. 

[1, 6]  The  contention  that  error  appears 
in  the  follure  of  the  record  proi>er  to  show 
that  the  case  was  submitted  to  the  Jury  In 
the  presence  of  the  defendants  cannot  avail. 
The  bill  of  exceptions  states  that  the  Judge 
"submitted  the  said  issues  and  the  evidence 
,  so  given  to  the  jury,"  after  the  defendants 
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had  testified  with  nothing  to  Indicate  that 
the  defendants  were  not  present  when  the 
case  was  submitted  to  the  jury.  Evidence 
that  the  homicide  was  committed  "ahout 
the  last  of  February"  is  sufilcient,  taken  In 
connection  with  other  testimony  tending  to 
show  It  was  in  1914,  as  alleged. 

[7]  Error  Is  assigned  on  the  use  of  the 
word  "should"  in  a  charge  given  that : 

"In  considering  the  testimony  you  shoold 
consider  the  standpoint  from  which  a  witness 
testifies,  his  or  her  interest  in  the  determination 
of  the  suit,"  etc. 

The  charge  did  not  refer  to  any  partlcnlar 
witness.  If  the  use  of  the  word  "should" 
Instead  of  "may,"  or  other  permissive  expres- 
sion, can  be  prejudicial  to  a  defendant  in 
any  case,  its  use  could  not  reasonably  hare 
been  harmful  under  the  circumstances  of 
this  case. 

There  is  ample  evidence  to  sustain  the 
Terdlct,  and  the  judgment  is  aflSrmed. 

8HACKLEFORD,  G.  J.,  and  TAXLOBand 
OOCKHBLL,  JJ.,  concur. 

HOCKER,  J„  takes  no  part 

(68  Fla.  4S» 

MILLER  V.  STATE. 

(Supreme  Court  of  Florida.    Dec.  1,  1914.) 

(Byllabu»  by  the  Court.) 

Homicide  iS=3257  —  Assai7I.t  to  Mubdeb  — 

SumciENCY  or  Evidence. 

The   evidence   In   this  case  examined   and 
tonnd  sufficient  to  sustain  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §f  543,  552;  Dec  Dig.  <8=»257.] 

Error  to  Circuit  Court,  Polk  County;  F. 
A.  Wliitney,  Judge. 

Lawrence  Miller  was  convicted  of  assault 
to  murder,  and  brings  error.    Affirmed. 

C.  B.  Parkhlll,  of  Tampa,  and  J.  W.  Brady, 
of  Bartow,  for  plalntUt  In  error.  T.  F.  West, 
Atty.  Gen.,  and  C.  O.  Andrews^  Asst  Atty. 
Oen.,  for  the  State. 

HOCKER,  J.  Lawrence  Miller  was  indict- 
ed in  the  circuit  court  of  Polk  county  at  the 
Call  term,  A.  D.  1913,  for  an  assault  to  mur- 
der one  Henry  Burke.  On  the  trial  he  was 
convicted  as  charged  and  sentenced  to  the 
state  prison  for  10  years.  The  assignments 
of  error  here  question,  first,  the  sufficiency 
of  the  evidence  to  support  the  verdict,  and, 
second,  the  sente4Ce  as  being  excessive. 

A  state's  witness  testified  that  on  the  day 
before  the  shooting  Miller  told  the  witness 
he  was  going  to  shoot  Burke  to  scare  him, 
because  he  had  caused  a  separation  between 
Miller  and  his  wife,  and  he  was  going  to  get 
revenge. 

It  Is  not  easy  to  determine  from  the  evl- 
dence  how  the  encounter  took  place  in  which 
Miller  shot  Burke.  It  seems  that  Miller  was 
stationed  in  a  scrub  near  a  road  along  which 


Burke  passed,  and,  when  he  got  within  about 
50  yards  of  Miller,  the  latter  shot  at  him 
several  times,  with  a  shotgun  loaded  wltli 
either  No.  4  or  No.  6  shot  Burke  waa 
struck  by  shot  in  several  places.  There  is 
no  testimony  that  he  was  severely  wounded. 
The  defendant  says  that  Burke  was  armed 
with  one  or  more  pistols,  and  there  Is  some 
evidence  that  Burke  had  threatened  Miller's 
life  before  the  encounter  took  place. 

There  Is  no  evidence  that  Burke  either 
shot  at  Miller  or  attempted  to  do  so.  Miller 
insisted  that  he  shot  simply  to  scare  Burke, 
to  keep  him  from  his  wife,  and  that  he  was 
afraid  of  him. 

We  are  not  able  to  say  that  the  jury  as 
reasonable  men  might  not  have  found  the 
verdict  which  they  rendered.  The  parties  to 
this  transaction  evidently  belonged  to  a  tur- 
bulent class. 

It  is  contended  that  the  size  of  the  shot 
used  and  the  distance  the  parties  were  apart 
when  the  shooting  occurred  showed  that  Mill" 
er  had  no  purpose  to  kill  Burke.  The  evi- 
dence is  not  such  as  would  justify  us  In  sub- 
stituting our  Judgment  for  that  of  the  Jury 
and  the  circuit  judge  upon  this  point 

The  sentence  imposed  was  within  the  lim- 
its of  the  law,  and  its  alleged  severity  would 
be  a  matter  for  the  consideration  of  another 
department  of  the  government 

The  judgment  Is  affirmed. 

SHACKLBFORD,  C.  J.,  and  TAYLOR, 
COGKRELL,  and  WHITFIELD,  JJ.,  concur. 

(68  Fla.  S34) 

STATE  ex  reL  FLORIDA  WAREHOUSE  ft 

DOCK  CO.  V.  GIBBS,  Judge  of  Fourth 

Judicial  Circuit  et  al. 

(Supreme  Court  of  Florida.    Nov.  24,  1914.) 

•     (Bvnabu*  by  the  Court.) 

Appeal  and  Ebbob  «=»485— Si;peb8edeas— 

Effect. 

When  an  appeal  with  supersedeas,  from  an 
order  overruling  a  demurrer  going  to  the  entire 
equity  of  a  bill,  is  pending  in  the  Supreme 
Court,  the  appellant  should  not  be  required  by 
the  circuit  court  to  plead  to  an  amended  bill 
thereafter  filed  in  the  same  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2228,  2284-2374;  Dec 
Dig.  <S=»4S5.] 

Original  prohibition  by  the  State,  on  the 
relation  of  the  Florida  Warehouse  &  Dock 
Company,  a  corporation,  against  George  Coo- 
per Gibbs,  Judge  of  the  Fourth  Judicial  Cir- 
cuit ^'oA  another.  Demurrer  to  return  sus- 
tained. 

J.  T.  G.  Crawford,  of  Jacksonville,  for  peti- 
tioner. 

COCKRELL,  J.  This  is  an  original  pro- 
ceeding, a  prohibition  against  the  circuit 
judge  to  prevent  his  entertalnlag  and  pro- 
ceeding further  In  a  certain  cause  now  pend- 
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lug  in  this  court,  wherein  the  Florida  Ware- 
honee  &  Dock  Company  is  the  appellant  and 
the  W.  W.  Cummer  &  Sons  Company,  a  cor- 
poration, is  the  appellee. 

A  bill  of  complaint  was  filed  In  December, 
1913,  by  the  Cummer  Company  against  the 
warehoose  company,  to  which  the  latter  de- 
murred, attacking  the  equities  of  the  bill, 
assigning  12  grounds  of  demurrer;  some  of 
these  grounds  being  addressed  to  the  whole 
of  the  bill  and  others  to  specific  parts  of  the 
bill.  The  demurrer  was  overruled  and  the 
warehouse  company  appealed  to  this  court 
and  obtained  a  supersedeas.  While  the  cause 
was  so  pending  in  this  court  under  that  su- 
persedeas, the  complainant  obtained  leaye  of 
the  circuit  court  to  file  an  amended  bill  upon 
the  same  cause  of  action,  directing  the  ware- 
house company  to  plead  thereto.  An  order 
was  also  entered  October  24,  1914,  that  the 
supersedeas  order  of  March  2,  1914,  be  diod- 
Ifled  so  as  to  stay  only  further  proceedings 
upon  the  original  bill  of  complaint. 

It  Is  Immaterial  that  the  amendments  v&t- 
mltted  were  such  as  in  the  minds  of  the 
pleader  or  of  the  court  obviated  the  objec- 
tions Interposed  to  the  bill  as  originally  fram- 
ed. The  demurrer  that  is  before  this  court 
attacks  the  right  of  the  complainant  to  re- 
cover in  a  court  of  equity,  and  the  defendant 
upon  this  appeal  has  the  rigat  to  have  this 
court  decide  that  question.  The  law  does 
not  permit  the  same  cause  of  action  to  be 
litigated  In  the  same  case  between  the  aime 
parties  at  the  same  time  In  the  courts  of 
original  and  appellate  jurisdiction,  when  the 
action  of  the  court  of  original  Jurisdiction 
has  been  stayed  by  a  supersedeas  duly  or 
regularly  obtained. 

In  Holland  v.  State,  15  Fla.  S49,  we  held 
that,  pending  an  appeal,  the  circuit  court 
could  not  dismiss  a  cause  as  to  the  appel- 
lant and  thus  deprive  him  of  the  right  to 
have  his  case  adjudicated  upon  that  appeal. 
Farther  it  was  there  said  that,  "after  an  ap- 
peal is  prayed  for  and  allowed,  the  record 
cannot  be  changed  or  altered  by  either  par- 
ty." See,  also.  State  ex  rel.  Sbrader  v.  Phil- 
lips, 32  Fla.  403,  13  South.  920. 

We  are  not  dealing  with  exceptional  cases, 
such  as  those  arising  out  of  the  necessity  for 
maintaining  the  status  quo  and  preventing 
waste,  nor  the  mere  filing  of  actions  or  de- 
fenses with  a  view  to  avoiding  the  statute 
of  limitations  and  the  like.  The  vice  here 
l8  In  ordering  the  defendant  to  proceed  to 
litigate  the  amended  bill  of  complaint,  before 
it  bad  forfeited  its  right  to  have  this  court 
determine  some  at  least  of  the  same  Issues 
of  law  presented  by  both  original  and  amend- 
ed bill. 

The  Holland  Case,  supra,  would  seem  to  be 
decisive  In  Its  reasonings,  with  which  we 
fully  concur.  The  circuit  court  should  not 
have    ordered    the    warehouse    company    to 


plead  to  the  am^ded  Mil  of  complaint  while 
its  appeal  was  pending  before  this  court. 

A  formal  order  Is  doubtless  unnecessary, 
as  we  are  sure  our  views  will  be  fully  r»- 
sitected. 

The  costs  of  this  writ  will  be  taxed  against 
the  W.  W.  Cummer  &  Sons  Company. 

SHACKLEFORD,  C.  J.,  and  TAYLOH, 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


(68  FU.  SOB) 

THOMAS  CO.  ▼.  DAUGHBBTX  et  aL 
(Supreme  Court  of  Florida.     Nov.  17,  1914.) 

(ByOabiu  by  the  Court.) 

APPBAI,   AITD   Ebbob   <3=>1009— Decbeb— Evi- 
DENOB  —  SXPABATE    PbOFEBTT    OT   MaBBIBD 

Woman. 

Where  the  evidence  is  legally  sufficient  to 
sustain  a  finding  that  material  used  in  erecting 
a  building  on  a  married  woman's  separate  prop- 
erty was  not  so  "used  with  her  knowledge  or 
assent,"  and  it  does  not  clearly  appear  that  the 
finding  is  erroneous,  a  decree  dismissing  a  bill 
in  equity  which  seeks  to  subject  such  property 
in  payment  for  the  material  will  not  b«  revers- 
ed on  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  3970-3978;  Dec.  Dig.  «=» 
1009.J 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; J.  T.  Wills,  Judge. 

Suit  by  the  Thomas  Company,  a  copartner- 
ship, against  Ida  S.  Daugherty  and  her  hus- 
band. From  decree  for  defendants,  complain- 
ants appeal.    Affirmed. 

W.  S.  Broome,  of  Gainesville,  for  appel- 
lants. S.  L.  Carter,  of  Gainesville,  for  ap- 
pellees. 

WHITFIELD,  J.  The  appellants  seek  to 
charge  In  equity  and  have  sold  certain  lands, 
the  separate  real  property  of  a  married  wo- 
man, to  pay  for  material  alleged  to  have  been 
in  part  selected  by  her,  and  all  used  "with 
the  full  knowledge  of  the  married  woman  In 
the  erection  and  construction  of  a  residence 
on  her  separate  property." 

By  answer  the  married  woman  denies  the 
indebtedness;  denies  that  she  personally 
selected  or  purchased  any  material  from  the 
complainants  "for  use  in  her  dwelling;  and 
denies  that  any  merchandise  or  material  was 
ever  furnished  or  was  ever  used  In  the  con- 
struction of  her  dwelling  bouse  with  her 
knowledge  or  consent."  The  answer  avers 
that  the  married  woman,  "while  living  In  the 
city  of  Jacksonville,  county  of  Duval,  and 
state  of  Florida,  in  the  year  1911,  and  own- 
ing the  lot  In  Gainesville,  Alachua  county, 
Fla.,  described  In  complainant's  bill,  and  de- 
sirous of  building  a  bungalow  on  said  lot, 
she  contracted  with  one  B.  Daugherty,  a 
contractor  and  builder  In  the  city  of  Jack- 
sonville, for  an  agreed  price,  to  erect  and 
build  said  building,  he  furnishing  aU  ma- 
terial, etc.;   that  she  had  no  knowledge  of 
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where  be  was  to  buy  the  material — whether 
In  Jacksonville,  GalnesrlUe,  or  elsewhere; 
that  during  the  erection  of  the  bungalow  she 
was  in  Gainesyille  several  times  on  visits 
to  her  sister,  while  the  work  was  being  car- 
ried on;  that  she  had  no  knowledge  where 
the  contractor  obtained  bis  material,  and 
supposed  that  he  paid  for  it  as  he  obtained 
it,  as  no  notice  of  any  kind  was  given  her 
that  she  was  expected  to  be  responsible  for 
It;  that  after  the  building  was  done  and 
turned  over  to  her  she  then  paid  the 
contractor  in  full  the  agreed  price  and  some 
extras;  that  she  never  knew  that  the  com- 
plainant or  any  one  else  had  any  claim 
against  the  contractor  or  her,  until  long  aft- 
erwards, and  after  the  completion  of  the 
building,  and  after  she  had  settled  in  full 
with  the  contractor."  A  general  demurrer 
was  Incorporated  to  the  bill  of  complaint 
Replication  was  filed  and  testimony  taken. 
From  a  final  decree  dismissing  the  bUl,  the 
complainants  appealed. 
The  Constitution  provides  that: 
"A  married  woman's  separate  real  or  personal 
property  may  be  charged  in  equity  and  sold 
•  *  •  for  labor  and  material  used  with  her 
knowledge  or  assent  in  the  construction  of  build- 
ings, or  repairs,  or  improvements  upon  her 
property." 

The  evidence  shows  that  the  dwelling  was 
built  by  a  contractor,  and  that  the  materials 
In  question  were  charged  to  him.  There  was 
evidence  upon  which  the  chancellor  could 
have  found  that  the  married  woman  did  not 
select  or  order  any  of  the  materials,  and  that, 
if  they  were  purchased  as  alleged  and  used 
in  the  building,  it  was  done  without  any 
knowledge  on  her  part  that  they  were  pur- 
chased from  the  complainants,  and  that  she 
did  not  assent  to  such  purchase  and  use,  but 
dealt  only  with  the  contractor  who  purchas- 
ed In  his  own  name  in  constructing  the  bouse 
under  contract  We  do  not  hold  that  the  no- 
tice required  in  cases  of  statutory  liens  does 
not  apply  in  a  case  like  this. 

On  the  entire  evidence  It  is  not  clear  that 
the  chancellor  erred  in  dismissing  the  bill 
of  complaint  Where  the  evidence  is  legal- 
ly sufficient  to  sustain  a  finding  that  material 
used  In  erecting  a  building  on  a  married  wo- 
man's separate  property  was  not  so  "used 
with  her  knowledge  or  assent,"  and  it  does 
not  clearly  appear  that  the  finding  is  er- 
roneous, a  decree  dismissing  a  bill  In  equity 
which  seeks  to  subject  such  property  in 
payment  for  the  material  will  not  be  revers- 
ed on  the  evidence.  In  this  case  it  is  not 
clearly  shown  that  any  conduct  on  the  part 
of  the  married  woman  misled  the  complain- 
ants, or  that  by  implication  she  had  knowl- 
edge of,  or  did  assent  to,  the  purchase  of  the 
material  in  question  from  the  complainants 
for  use  in  constructing  the  building  on  her 
separate  property.  The  contractor  was  paid 
in  full  before  complainant's  claim  was  pre- 
sented.   The  material  was,  in  fact  charged 


to  the  contractor,  and  there  la  evidence  to 
sustain  a  finding  that  the  married  woman 
had  no  contractual  relation  with  complain- 
ants, did  not  purchase  the  material  in  ques- 
tion, and  did  not  know  of  or  assent  to  the 
use  of  it  in  erecting  the  building. 
The  decree  is  afiJrmcd. 

SHACKLErORD,  C.  J.,  and  TAYLOR, 
COCKRELL,   and  HOCEBR,  JJ.,  concur. 

(6S  Fla.  3<») 
C.  B.  INGALLS  &  BRO.  t.  MERCHANTS' 
BROOM  CO. 

(Supreme  Court  of  Florida.     Nov.   24,   1914.) 

■     (Hyllalui  iu  the  Court.) 
Pbocebs  ®=»49—Sebvicb— County  Court. 

There  is  no  repuenancy  between  sections 
1401  and  2037  of  the  General  Statutes  of  1906. 
If  process  of  the  county  court  is  to  be  served 
in  the  county  where  the  court  sits,  the  service 
ia  made  under  section  2037.  If  service  of  the 
process  ia  to  be  made  in  another  county,  seo- 
tion  1401  provides  the  regulation. 

[Ed.  Note.— For  other  cases,  see  Prooeas, 
Cent  T>ig.  i  48;  Dec.  Dig.  ®=s>49.] 

Error  to  Circuit  Court,  Duval  County ;  D. 
A.  Simmons,  Judge. 

Action  by  the  Merchants'  Broom  Company, 
a  corporation,  against  O.  E.  Ingalls  &  Broth- 
er, copartners.  A  writ  of  certiorari  was  is- 
sued by  the  circuit  court  to  the  county  court 
an  order  of  the  county  court  quashing  re- 
turn of  service  was  vacated  and  the  cause 
remanded  to  the  county  court,  and  defend- 
ants bring  error.    Afilrmed. 

J.  M.  Carson,  of  Jacksonville,  for  plaintlSs 
in  error.  Johnson  &  Mcllvaine,  of  Jackson- 
ville, for  defendant  in  error. 

WHITFIELD,  J.  A  writ  of  certiorari  is- 
sued from  the  circuit  court  for  Duval  county 
requiring  the  county  court  to  certify  for  re- 
view an  order  made  by  the  county  court 
quashing  a  return  upon  a  summons  ad  respon- 
dendum made  by  the  sheriff  of  Duval  county 
on  the  defendants  there.  The  order  quashing 
the  return  was  vacated,  annulled,  and  revers- 
ed by  the  circuit  court  and  the  cause  re- 
manded, with  directions  that  the  county 
court  assume  lurisdiction  of  the  defendants 
on  the  service  as  made.  The  defendant  be- 
low took  writ  of  error  to  this  court 

The  sole  question  to  be  determined  is 
whether  the  process  of  the  county  court  for 
Duval  county  may  lawfully  be  served  on  the 
defendants  in  Dade  county  by  the  sheriff  of 
Dade  county  so  as  to  give  the  Duval  county 
court  jurisdiction  of  the  defendants  for  the 
purposes  of  the  litigation  in  the  cause. 

Secttons  1401  and  2037  of  the  General  Stat- 
utes of  1906  are  as  follows: 

"1401.  (1014  and  1246.)  Process  by  Whom.— 
All  process,  except  that  issuine  from  a  justice  of 
the  peace  court  shall  be  served  by  the  sheriff  of 
the  county  in  which  it  is  to  be  served.  Process 
of  a  justice  of  the  peace  court  may  be  served 
by  a  sheriff  of  the  county  or  by  a  constable.    A 
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iosdoe  of  the  peace  In  the  reapectlve  counties 
may  serve  all  process  in  cases  where  the  sheriff 
is  interested,  and  in  case  of  necessity  the  judge 
of  the  circuit  court  may  appoint  an  elisor  to 
act  instead  of  the  sheriff. 

"All  writs  or  process  Issued  upon  the  institu- 
tion of  a  suit  which  may  be  begun  in  a  county 
where  the  defendant  does  not  reside,  and  all 
writs,  process  or  noiicea  requiring  service  upon 
a  defendant  not  in  the  county  where  the  suit  is 
pending,  may  be  served  by  the  sheriff  of  the 
county  m  which  the  defendant  is  to  be  found. 

"2037.  a675.)  Sheriff.— The  sheriff  of  the 
county  shall  serve  and  execute  all  civil  process 
and  do  and  perform  all  duties  in  and  about 
county  courts  which  are  required  to  be  perform- 
ed by  an  executive  officer." 

Section  1401  relates  to  the  service  of  pro- 
cess generally,  while  section  2037  relates  to 
the  duties  of  the  sheriff  of  the  county  to  be 
performed  In  the  county  as  the  executive  offi- 
cer of  the  county  court.  There  is  no  repug- 
nancy In  the  two  sections.  Each  operates  In 
Its  proper  sphere  without  conflict  with  the 
other.  If  process  of  the  county  court  is  to  be 
served  in  the  county  where  the  court  sits,  the 
service  Is  made  under  section  2037.  If  serv- 
ice of  the  process  is  to  be  made  in  another 
county,  section  1401  provides  the  regulation. 

The  judgment  of  the  county  court  quash- 
ing the  service  made  by  the  sheriff  of  Dade 
county  In  that  county  was  properly  vacated 
by  the  circuit  court 

Affirmed. 

SHACKLBFORD,  C.  J„  and  TAYLOR, 
COGKRELIi,  and  HOCKER,  33^  concur. 


<e8  Fla.  ffig) 

HAT  V.  STATE. 
(Supreme  Court  of  Florida.    Dee.  0,  1914.) 

(Syttabv*  lu  tJie  Court.) 

1.  Abduction  <S=5l— Enticino  fob  Clandes- 
nms  Mabbiaok  —  Elbmbhts  o»  Offense  — 
Fbaitd  and  Deceit. 

The  inducing  of  an  unmarried  female  under 
the  age  of  16  years  to  leave  her  home,  without 
the  consent  of  her  parents,  for  the  purpose  of 
effecting  a  marriage,  so  long  as  no  fraud  or 
deceit  is  practiced  upon  her,  does  not  constitute 
the  offense  set  forth  in  section  3522  of  the  Gen- 
eral Statutes  of  Florida.  The  fraud  and  deceit 
must  be  practiced  upon  such  unmarried  female 
in  order  to  entice  her  away,  and  not  upon  her 
IMirents,  for  the  purpose  of  effecting  a  clandes- 
tine marriage,  without  the  consent  of  her  par- 
ents. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent  Dig.  {{  1-10;  Dec  Dig.  «S=»1.] 

2.  Abddction  €=9l  —  "Clandestinb  Mab- 
biaoe." 

A  clandestine  marriage  is  one  contracted 
without  observing  the  conditions  precedent  pre- 
scribed by  law,  such  as  procuring  a  license,  or 
the  like. 

[Ed.  Note.— For  other  cases,  see  Abduction, 
Cent   Dig,  fS  1-10;   Dec.  Dig.  <8=>1.] 

Error  to  Circuit  Court,  Osceola  County; 
T.  W.  Perltlns,  Judge. 

Warren  Hay  was  convicted  of  unlawfully 
enticing  away  a  female  under  the  age  of  16 
years,  to  effect  a  clandestine  marriage,  and 
brings  error.    Reversed. 


Johnston  ft  Garrett  of  Elsslmmee,  for 
plaintiff  in  error.  T.  F.  West  Atty.  Gen.,  and 
C.  O.  Andrews,  Asst  Atty.  Gen.,  for  the  State. 

SHACKLBFORD,  O.  J.  An  Indictment 
was  found  against  Warren  Hay,  wherein  it 
was  charged  that  the  accused  "did  fraudu- 
lently and  deceitfully  entice  away  one  Eva  • 
Simpson,  an  unmarried  female,  under  the 
age  of  16  years,  from  her  father's  house, 
without  the  consent  of  her  parents,  under 
whose  care  and  custody  she  was  living,  for 
the  purpose  of  effecting  a  clandestine  mar- 
riage of  the  said  Eva  Simpson  without  such 
consent"  The  defendant  pleaded  not  guilty. 
and  was  tried  before  a  jury  and  convicted 
and  sentenced  to  confinement  at  bard  labor 
In  the  state  prison  for  the  period  of  one  year. 

Obviously  the  Indictment  was  based  upon 
section  3522  of  the  General  Statutes  of  Flor- 
ida, which  is  as  follows: 

"Whoever  fraudulently  and  deceitfully  entices 
away  an  unmarried  female,  under  the  age  of 
sixteen  years,  from  tier  father's  house,  or  wher- 
ever else  she  may  l>e  found,  without  the  consent 
of  the  parent,  guardian  or  master,  if  any,  under 
whose  care  and  custody  she  is  living,  for  the 
purpose  of  effecting  a  clandestine  marriage  of 
such  female  without  such  consent  shall  be  pun- 
ished by  imprisonment  in  the  state  prison  not 
exceeding  one  year,  or  by  fine  not  exceeding  one 
thousand  dollars." 

[1]  Several  errors  are  assigned,  some  of 
which  are  predicated  upon  the  exclusion  of 
testimony  proffered  by  the  defendant,  and 
others  upon  the  general  charge  given  by  the 
court  and  ui>on  the  refusal  of  instructions 
requested  by  the  defendant  There  is  also 
an  assignment  based  upon  the  overruling  of 
the  motion  for  a  new  trial,  which,  among 
other  grounds,  questioned  the  sufficiency  of 
the  evidence  to  support  the  verdict  We 
shall  not  undertake  to  discuss  the  assign- 
ments In  detail.  One  of  the  assignments  is 
based  upon  that  portion  of  the  general  charge 
numbered  10  which  Is  as  follows: 

"(10)  The  court  further  charges  you  that  any 
acts  or  conduct  by  which  an  unmarried  female 
under  the  age  of  16  years  is  caused  to  leave 
her  father's  home,  for  the  purpose  of  depriving 
the  father  or  mother  of  the  privilege  of  consent 
to  a  marriage  which  is  expected  to  be  brought 
about  by  such  acts  and  conduct  constitutes 
such  fraud  and  deceit  upon  the  parent  as  it  is 
intended  by  the  law  or  the  state  of  Florida, 
which  makes  it  a  crime  for  any  one  to  so  entice 
an  unmarried  female  under  the  age  of  16 
years  away  from  her  father's  home  for  the  pur- 
pose of  effecting  such  marriage,  and  any  such 
acts  or  conduct  as  induces  such  unmarried  fe- 
male under  the  age  of  16  years  to  leave  her  fa- 
ther's home  for  the  purpose  of  effecting  a  mar- 
riage without  the  consent  of  the  parents  of  such 
female  is  a  clandestine  marriage  within  the 
meaning  and  intent  of  the  statutes  of  the  state 
of  Florida." 

[2]  We  are  of  the  opinion  that,  this  error  is 
well  assigned.  The  statute  upon  which  the 
indictment  is  based  and  which  we  have 
copied  above  contains  no  such  provision  as 
the  charge  defines  or  embraces.  The  induc- 
ing of  an  unmarried  female  under  the  age 
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of  16  years  to  leave  her  home,  without  the 
consent  of  her  parents,  for  the  purpose  of 
effecting  a  marriage,  so  long  as  no  fraud  or 
deceit  Is  practiced  upon  her,  does  not  con- 
stitute the  offense  set  forth  in  the  statute. 
The  fraud  and  deceit  must  be  practiced  upon 
such  unmarried  female  in  order  to  entice  her 
away,  and  not  upon  her  parents,  for  the  pur- 
pose of  effecting  a  clandestine  marriage, 
without  the  consent  of  her  parents.  As  de- 
fined In  Black's  Law  Dictionary  (2d  Ed.): 

"A  clandestine  marriage  is  (legally)  one  con- 
tracted withoat  observing  the  conditions  iireced- 
ent  prescribed  by  law,  snch  as  publication  of 
bans,  procuring  a  license,  or  the  like." 

We  shall  not  undertake  to  set  forth  the 
evidence  adduced.  Suffice  it  to  say  that  it 
utterly  falls  to  show  that  the  defendant 
fraudulently  or  deceitfully  enticed  Eva  Simp- 
son to  leave  her  father's  house,  but,  on  the 
contrary,  that  she  willingly  left  her  home 
with  him  and  of  her  own  volition  consented 
to  marry  the  defendant;  that  she  and  the 
defendant  went  together  to  the  house  of  the 
county  judge,  who  had  issued  the  marriage 
license,  within  less  than  two  hours  after  the 
issuance  of  such  license,  who  performed  the 
marriage  ceremony,  in  the  presence  of  a 
number  of  witnesses.  We  frankly  say,  after 
a  careful  reading  of  all  the  evidence,  that  we 
fftil  to  see  wherein  the  defendant  was  shown 
to  have  violated  the  statnte.  The  Judgment 
must  be  reversed. 

TATLOR,  COOKREIili,  HOCKER,  and 
WHITFIELD,  33.,  concur. 


(68  Fliu  6SD 

BELOTB   V.   CHALIFODX. 

(Supreme  Court  of  Florida.     Dec.   22,  1914.) 

(Hyllabus  fry  the  Uourt.) 
Mkoburios'  Liens  ®=9ll6— Right  —  Labob 
ANO  Matzbiai.  Fubnished  Contbactob. 
Where  a  building  is  constructed  under  con- 
tract with  a  I}uilder  who  is  to  furnish  all  ma- 
terial and  labor  for  the  entire  job  for  a  stated 
amount,  and  material  is  bought  by  the  builder 
and  charged  to  him,  and  the  owner  does  not  di- 
rectly or  indirectly  assume  responsibility  for 
material  used  in  the  building,  and  no  notice  of 
lien  for  such  material  is  given  the  owner  before 
the  builder  is  paid  in  full,  persons  so  furnishing 
material  to  the  builder  are  not  entitled  to  a 
lien  on  the  land  therefor. 

[E<d.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CentDig.  IJ  150-169;  Dec.Dig.  «=>116.] 

Appeal  from  Circuit  Court,  Duval  County; 
Qeo.  Couper  Glbbs,  Judge. 

Action  by  Charles  G.  Belote  against  H.  M. 
Ghalifonx.  From  decree  for  defendant,  com- 
plainant appeals.    Affirmed. 

J.  M.  Carson  and  Bryan  &  Carson,  all  of 
Jacksonville,  for  appellant  D.  C.  Campbell, 
of  Jacksonville,  for  appellee. 

WHITFIELD,  J.  A  bill  in  equity  was  filed 
by  Belote  against  H.  M.  Challfouz  to  declare 


a  Hen  upon  real  estate  of  the  defendant  for 
labor  and  materials  furnished  in  bvildinga 
on  said  property.  An  answer  was  filed  con- 
testing the  rights  asserted,  replication  was 
filed,  and  a  report  was  made  by  a  master  In 
favor  of  the  complainant.  The  court  sus- 
tained exceptions  to  the  muster's  report  and 
rendered  a  final  decree  for  the  defendant. 
On  appeal  the  complainant  below  assigns  er- 
ror on  the  action  of  the  court 

The  theory  of  the  bill  is  that  the  oomplaln* 
ant  was  In  privity  with  the  defendant  in  fur- 
nishing the  labor  and  material  for  which  a 
lien  Is  sought  A  careful  consideration  of 
the  evidence  discloses  no  error  in  the  action 
of  the  chancellor  in  decreeing  in  favor  of  the 
defendant  There  is  substantial  evidence  to 
sustain  a  finding  that  the  building  was  con- 
structed by  a  person  who  engaged  to  do  the 
entire  Job,  furnishing  all  materials,  for  a 
stated  price,  and  that  the  complainant  fur- 
nished labor  and  material  for  the  plumbing, 
etc.,  pursuant  to  a  contract  made  with  the 
builder  on  his  own  account  tuid  not  as  agent 
of  the  owner.  The  evidence  shows  a  contract 
made  by  the  complainant  with  the  builder 
to  do  the  work  and  furnish  the  material  In 
controversy,  and  there  is  no  showing  that 
the  defendant  owner  of  the  property  In  any 
way  became  responsible  for  the  material  and 
labor  furnished  under  such  contract  It  Is 
true  payments  were  made  to  the  complainant 
by  the  defendant's  checks,  but  there  is  evi- 
dence that  tills  was  done  at  the  request  of  the 
builder.  There  is  evidence  that  the  defend- 
ant gave  some  attention  to  the  character  of 
the  labor  and  material  furnished  and  that  she 
gave  instructions  in  the  absence  of  the  bnild- 
er ;  but  the  evidence  does  not  show  that  she 
directly  or  Indirectly  assumed  responsibility 
for  the  labor  and  material  ordered  by  the 
builder,  who  was  paid  in  full  by  installments 
as  agreed  before  any  notice  was  given  to  the 
defendant  owner  that  the  complainant  de- 
manded payment  of  her.  There  Is  evidence 
that  the  builder  did  not  fully  complete  the 
job,  and  that  the  plumbing,  etc.,  here  in  con- 
troversy was  completed  after  the  builder 
left  the  Job ;  but  there  Is  also  evidence  that 
the  last  payment  made  by  the  defendant  to 
the  complainant  was  made  at  the  request  of 
the  builder.  Bills  for  material  were  made 
to  the  builder  and  not  to  the  d^endant  and 
it  does  not  appear  that  the  builder  acted  as 
the  agent  for  the  owner  in  ordering  or  re- 
ceiving the  material.  As  the  evidence  does 
not  show  a  relation  of  privity  between  the 
complainant  and  the  defendant  or  of  prin- 
cipal and  agent  between  the  owner  and  the 
builder,  and  as  no  notice  was  given  as  re- 
quired where  no  privity  exists,  there  was  no 
error  in  rendering  a  decree  for  the  defendant 
Decree  affirmed. 

SHACKLEFORD,    C.    J.,    and    TATLOR. 
COCKRELL,  and  HOCKER,  JJ.,  concur. 
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SD1ITE3B  COUMTZ  STATE  BANK  ▼.  HATS 
et  aL 

(Supreme  Court  of  Florida.    Dec.  9,  1914.) 

(Bynahu*  by  th«  Court.) 

1.  Bnxs  AND  Notes  ^sSSS—Indobsee— No- 
tick— "Holdbb  IN  DUK  COCKBE." 

Where  an  indorsee  takes  a  negotiable  note 
with  knowledge  of  an  executory  contract  tliat 
is  the  sole  consideration  for  the  note,  such  in- 
dorsee is  not  a  holder  in  doe  course  without 
"notice  of  any  infirmity  in  the  instrument  or  de- 
fects in  the  title"  thereof  within  the  meaning 
of  the  negotiable  instrument  statute,  even 
though  the  indorsee  did  not  know  of  the  subse- 
quent breach  of  the  contract 

[Eid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |  817;  Dec.  Dig.  «=>S35. 

For  other  definitions,  see  Words  and  Ftirasea, 
First  and  Second  Seriea,  Holder  in  Due 
Course.] 

2.  BiiXB  AND  Notes  <S=»453  —  Defenses  — 

CONSIDEBATIOR— EXEOUTOBT  OOHTBACT. 

Where  an  executory  contract  is  the  sole 
consideration  for  a  negotiable  note,  the  contract 
and  its  breach  may  be  shown  in  defense  of  an 
action  on  the  note  by  a  holder  who  took  with 
knowledge  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1S44-1351;  Dec.  Dig.  «s> 
468.] 

Error  to  Circuit  Court,  Sumter  County ;  W. 
8.  Bullock,  Judge. 

Action  by  the  Sumter  County  State  Bank 
against  B.  S.  Hays  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

HcMnllen  &  McMullen,  of  Tampa,  for  plain- 
tiff in  error.  Hocker  &  Martin,  of  Ocala,  for 
defendants  in  error. 


WHITFIELD,  J.  The  bank  brought  an 
action  on  a  promissory  note  for  $500  made 
and  Indorsed  by  R.  S.  Hays  and  R.  M.  Hays 
to  the  Florida  Consolidated  Catanlng  Com- 
pany, who  indorsed  the  note  to  plaintiff  bank. 
The  pleas  were:  (1)  That  the  defendants  did 
not  execute  and  deliver  the  note;  (2)  that 
the  note  was  given  for  stock  subscribed 
for,  and  to  be  Issued  by,  a  corporation  there- 
after to  be  organized  as  the  Consolidated 
Canning  Company,  the  condition  being  that 
a  eannlng  plant  of  a  stated  capacity  per  day 
be  built  and  equipped  at  Webster,  Fla.,  with- 
in a  time  limit;  that  the  company  be  or- 
ganized within  three  months  from  a  stated 
dky,  and  tbat,  in  the  event  said  company 
should  not  be  organized  within  such  time, 
said  subscriptions  to  stock  were  to  be  cancel- 
ed; that  "thereupon  defendants,  upon  the 
sole  consideration"  of  the  premises,  made  and 
delivered  the  note ;  "that  at  the  time  of  the 
indorsement  and  delivery  of  said  note  to  the 
plaintiff,  it  had  actual  notice  of  the  condi- 
tions upon  which  the  said  note  was  made, 
and  that  the  conditions  were  broken,  and  the 
plaintiff  is  not  a  holder  in  due  course,  and 
the  consideration  for  the  note  has  wholly 


failed."  It  is  not  necessary  to  set  out  other 
pleas  seeking  to  raise  somewhat  similar  is- 
sues. Demurrers  to  all  the  pleas  except  the 
first  were  overruled.  A  replication  to  the 
second  plea  alleges  that  the  plaintiff  purchas- 
ed the  note  immediately  after  the  execution 
thereof,  and  long  prior  to  its  maturity,  in 
good  faith  and  in  tl^e  usual  course  of  busi- 
ness, for  full  value,  and  plaintiff  bad  no 
notice  or  knowledge  of  any  breach  of  the  ex- 
ecutory contract  which  was  the  consideration 
for  which  the  note  was  given.  A  demurrer 
to  the  replication  was  sustained.  The  plain- 
tiff declining  to  further  plead.  Judgment  for 
defendants  was  rendered,  and  the  plaintiff 
took  writ  of  error. 

[1,2]  As  the  replication  does  not  deay  the 
plaintiCT's  knowledge  of  the  executory  con- 
tract which  was  the  sole  consideration  for  the 
note,  and  only  alleges  that  "the  plaintiff  had 
no  notice  or  knowledge  of  any  breach  of  the 
executory  contract  which  was  the  considera- 
tion for  which  said  note  was  given,"  the  im- 
plied admission  of  knowledge  of  the  execu- 
tory contract  and  its  conditions,  as  constitut- 
ing the  sole  consideration  for  the  note,  ren- 
ders the  plaintiffs  not  a  holder  in  due  course 
without  "notice  of  any  infirmity  in  the  in- 
strument or  defects  in  the  title  of  the  can- 
ning company  or  those  who  assumed  to  act 
for  it  In  transferring  the  note  to  the  plaintiff. 
See  sections  2962,  2985,  2988,  Gen.  Stats,  of 
1906. 

The  contract  referred  to  in  the  pleas  has 
reference  solely  to  the  consideration  for  and 
the  validity  of  the  note,  and  its  introduction 
is  not  for  the  purpose  of  varying  the  terms  of 
the  note.  See  17  Cyc.  655;  Dicken  v.  Mor- 
gan, 64  Iowa,  684,  7  N.  W.  145;  Burke  v. 
Dulaney,  168  U.  S.  228,  14  Sup.  Ct  816,  88 
L.  Ed.  698. 

The  replication  alleges  tbat  the  plaintiff 
purchased  the  note  immediately  after  it  was 
executed.  This,  of  course,  was  before  the 
breach  of  the  condition  of  the  executory  con- 
tract, which  contract  was  the  sole  considera- 
tion for  the  note.  As  the  plaintiff  bank  knew 
the  contract  was  the  consideration  for  the 
note,  and  that  a  breach  of  the  condition  of 
the  contract  would  affect  the  consideration 
for'  the  note,  the  bank  took  no  better  title 
than  its  Indorser,  the  canning  company,  bad. 
This  being  so,  the  note  taken  by  the  bank 
with  knowledge  of  the  contract  is  affected  by 
the  failure  of  consideration  caused  by  a 
breach  of  the  contract  after  the  bank  took 
the  note;  since  a  breach  of  the  contract  was 
one  of  the  contingencies  affecting  the  consid- 
eration for  the  note.  Not  being  a  holder  in 
due  course  within  the  meaning  of  the  statute, 
the  plaintiff  cannot  enforce  the  payment  of 
the  note  against  the  averments  of  the  pleas. 

The  Judgement  is  affirmed. 

SHACKLEFORD,  a  J^  and  TATLOB, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 
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(88  Fla.  4K) 

WHITNBE  et  aL  ▼.  WOODRUFF  et  aL 
(Supreme   C!oart  of   Florida.     Dec.   8,   1914.) 

(BfUabiu  fry  th»  Court.) 

1.  HiOHWATS  «=»105— Paving  —  AuTHOBiZA- 
TiON  FT  Vera— Substituted  Street. 

When  a  vote  of  the  people  for  iaauance  of 
bonds  has  authorized  the 'pavement  of  a  certain 
street  in  a  municipality  at  public  expense,  the 
county  commissioners  have  no  authority  to 
substitute  another  street  to  be  so  paved. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §{  823-330 ;    Dec.  Dig.  «=>105.] 

2.  HiOHWATS  «=>105  —  Pavikq  —  Ghahok  ov 
Width. 

When  bonds  have  been  voted  for  paving 
with  briclc  streets  and  roads  of  specified  width, 
the  county  commissioners  should  not  attempt 
to  materially  lessen  those  widths,  because  the 
amount  voted  was  not  sufficient  to  carry  out 
the  scheme  as  voted. 

(BM.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  if  323-330;   Dec.  Dig.  <e=»105.] 

3.  COtJNTIKS    ®=3l96— EXFKNDITTTBE    OF    PUB- 

uo  Ftjkds— iKjuNcnoN— Pabtieb. 

Taxpaying  citizens  may  enjoin  a  further 
unauthorized  expenditure  of  the  public  funds. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  |  308 ;    Dec.  Dig.  «s>196.] 

4.  Municipal  Cobpobations  ®=>323— Stbeet 
Pa  VINO — ^Substitution  of  Stbktf— Injuro- 
TioN— Abutting  Ownxbs. 

Abutting  owners  upon  a  street  which  their 
votes  have  authorized  to  be  paved  at  public  ex- 
pense may  enjoin  the  substitution  of  another 
street  to  be  so  paved. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  tt  842-646 ;  DM.  Dig. 
^=^323.] 

Appeal  from  Circuit  Court,  Seminole  Coun- 
ty;   J.  W.  Perkins,  Judge. 

BUI  by  J.  N.  Whltner  and  others  against 
F.  L.  Woodruff  and  others.  From  an  order 
modifying  restraining  order  previously  grant- 
ed, complainants  appeal.    Reversed. 

Landia  &  Fish,  of  De  Land,  for  appellants. 
Geo.  A.  De  Oottes,  of  Sanford,  and  Fred  T. 
Myers,  of  Tallahassee,  for  appellees. 

COCERELIj,  3.  This  is  an  appeal  from  an 
order  modifying  a  restraining  order  thereto- 
fore granted. 

The  bUl  was  filed  by  J.  N.  Whltner  and 
other  resident  taxpayers  against  the  coqnty 
commissioners  of  Seminole  county,  the  trus- 
tees of  the  special  road  and  bridge  district, 
and  the  contractors  for  the  building  of  cer- 
tain roads  with  vitrified  brick,  to  prevent 
certain  dianges  In  the  rentes  as  authorized 
by  the  vote  of  the  people,  and  also  In  nar- 
rowing the  widths  of  certain  roads  to  be  so 
built.  Bonds  bad  been  voted  for  the  con- 
struction of  these  roads,  and  bad  been  award- 
ed to  the  respective  contractors,  but  had  not 
been  all  delivered. 

One  of  the  roads  authorized  to  be  paved  is 
described  in  the  proposal  submitted  to  the 
voters  and  ratlfled  as  "Sanford  and  Orlando 
road,  8  miles  to  be  constructed  of  vitrified 
brick  for  a  width  of  14  feet  within  the  city 


limits  of  Sanford,  and  9  feet  from  said  city 
limits  to  Soldier  creek."  It  would  seem  that 
this  description  applied  within  the  city  limits 
to  Sanford  avenue,  a  direct  continaation  of 
the  Sanford  and  Orlando  road,  but,  In  re- 
sponse to  a  petition  numerously  signed  and 
a  resolution  of  the  city  council,  the  county 
commissioners  fixed  the  route  upon  entering 
the  city  limits  so  as  then  to  go  west  on 
Hughey  avenue  to  Park  avenue,  and  thence 
north  on  Park  avenne,  thus  paving  at  the 
public  expense  Park  avenne,  and  leaving  San- 
ford avenue,  upon  which  Is  the  property  of 
the  complainants,  wltbont  pavement,  and 
thereby  tending  to  divert  the  traffic  from 
passing  their  property. 

[1  ]  The  chancellor  approved  this  action 
of  the  commissioners  upon  the  theory,  aa  ex- 
pressed In  bis  decree,  that  they  had  "the 
right  to  vary  the  route  of  the  road  within 
the  city  limits  from  the  route  as  designated 
and  described  In  said  original,  petition  as  the 
Sanford  and  Orlando  road  within  the  dty 
limits,  provided  the  county  commissioners 
adhere  to  some  direct  route  leading  to  the 
same  objective  prfnt"  From  this  language 
we  understand  the  holding  to  be  that  the 
county  commissioners  may  change  the  pro- 
posed toute  within  a  municipality  after  a 
different  location  has  been  submitted  to  pop- 
ular vote  as  the  one  to  be  paved.  To  this 
we  cannot  give  our  assent.  While  the  cit- 
izens might,  if  requested,  have  such  con- 
fidence In  their  officials  as  to  give  them  pow- 
er In  general  terms,  yet,  when  the  request  Is 
for  specific  limited  power,  those  officials  must 
keep  within  its  limitations.  If  the  county 
commlsslonerB  obtain  the  consent  of  the  peo- 
ple by  a  vote  to  pave,  at  public  expense,  a  des- 
ignated road  or  street,  those  owning  property 
fronting  upon  that  road  or  street  may  Justly 
complain.  If  the  officials  undertake  to  pave, 
not  that  street,  but  another  parallel  street 
three  blocks  distant 

It  is  common  knowledge  that  streets  In 
towns  are  often  better  known  by  the  places 
to  which  they  lead  than  by  the  official  name, 
and  it  is  ^ident  that  what  was  understood  as 
the  Sanford  and  Orlando  road  within  the  dty 
of  Sanford  was  that  portion  of  it  platted  as 
Sanford  avenue. 

[2]  Again,  the  court  erred  In  permitting 
the  county  commissioners,  within  their  dis- 
cretion, to  narrow  the  width  of  the  roads,  so 
long  as  It  be  done  reasonably,  proportionate- 
ly, and  uniformly,  and  that  they  expend  all 
the  funds  and  use  all  the  material  belonging 
to  this  special  fund,  and  to  reduce  the  width 
of  certain  roads  to  such  an  extent  as  to  per- 
mit the  construction  of  the  total  mileage 
originally  authorized.  One  vice  in  this  order 
is  Its  uncertainty.  The  changes  actually  at- 
tempted to  be  made,  and  for  which  contracts 
had  been  let,  were  not  uniform,  and  what 
may  constitute  uniformity,  proportion,  and 
reasonableness  commits  again  too  much  dls- 
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cretimi  to  the  offldala  whose  powers  are 
granted  and  hedged  In  by  a  specific  vote,  a 
si)eclflc  contract,  as  It  were,  with  those  in 
whom  the  legislature  have  confided  the  ulti- 
mate right  The  whole  dlfflcultr  In  this  case 
arises  oat  of  the  primary  mistake  made  In 
attempting  to  award  contracts,  when  It  had 
been  ascertained  that  the  lands  voted  were 
not  sufficient  to  carry  out  the  scheme.  The 
county  commissioners  are  authorized,  in  these 
matters,  to  make  contracts  only  when  the 
contract  price  does  not  exceed  the  amount 
voted  for  at  the  special  election.  The  people 
voted  $200,000  for  the  building  of  certain 
toads  of  specified  widths.  The  commission- 
ers, before  a  bond  was  issued,  ascertained 
that  the  project  as  voted  would  cost  over 
that  sum  by  about  $25,000,  if  the  contracts 
then  proffered  them  were  accepted.  It  be- 
came then  their  duty  either  to  call  for  new 
bids,  to  decline  to  award  the  contract,  or  to 
ask  again  for  further  power  or  for  more 
money.  An  agent  authorized  to  build  a  road 
16  feet  wide,  if  be  can  do  so  for  a  certain 
som  of  money,  may  not  ose  that  money  to 
bolld  a  road  12  or  9  feet  wide.  This  vari- 
ance is  not  a  mere  administrative  detail  that 
inferentially  or  impliedly  Is  committed  to  the 
discretion  of  the  agent,  but  a  serious  matter 
of  substance,  and  an  act  beyond  the  limits 
of  the  power  conferred. 

[3, 4]  Whether  as  taxpayers  seeking  to  pre- 
vent tlie  farther  unauthorized  expenditure  of 
money,  or  as  abutting  owners  peculiarly  in- 
terested in  the  diversion  of  the  proposed 
ronte^  the  complainants  have  a  standing  in  a 
court  of  equity. 

It  follows  that  the  modification  of  the  re- 
straining order  was  improper,  and  the  order 
appealed  from  is  reversed. 

SHAOKLEFORD,  C.  J.,  and  TAYLOR, 
HOGESB,  and  WHITFIELD,  JJ.,  concur. 


m  Fla.  443) 

HACKITEY  et  al.,  Oonnty  Com'rs,  ▼.  SNIPES. 

et   aL 

(Supreme  Court  of  Florida.    Dea  1.  1914.) 

(8vlla.hu*  ly  the  Court.) 

IlTTOXIOATINO   LiQUOBB  ^=>41  —  ISSUANOX   or 

Pkbiuts— Division  of  ELEcndN  Distbict. 
If  an  election  district  be  divided  and  the 
nomben  given  to  the  election  districts  consti- 
tnting  the  game  territory  are  changed  as  author- 
ized by  law,  the  status  of  the  original  territory 
is  not  thereby  changed  for  the  operation  of  the 
statute  regulating  the  issuance  of  permits  to 
seU  liquors  therein,  unless  by  some  action  tak- 
en it  has  become  unlawful  to  sell  liquors  in 
that  territory.  • 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  35 ;  Dec.  Dig.  €=^1.] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty;   F.  M.  Robles,  Judge. 

Certiorari  by  W.  D.  F.  Snipes  and  others 
against  J.  L.  Hackney  and  others,  County 
Commissioners,    to   annul   a   permit   to   sell 


liquors.    Judgment  annulling  the  permit,  and 
respondents  bring  error.    Reversed. 

G.  B.  Wells,  of  Plant  Cl^,  and  P.  O. 
Knight,  of  Tampa,  for  plaintiffs  in  error. 
McMuIlen  &  McMullen,  of  Tampa,  for  defend- 
ants la  error. 

WHITFIELD,  J.  The  board  of  county 
commissioners  granted  a  permit  to  sell  liq- 
uors, wines,  and  beer  in  that  portion  of 
Hillsborough  county  designated  as  election 
district  No.  39,  which  territory  had  previ- 
ously been  a  part  of  election  district  No.  33, 
In  said  county.  By  certiorari  the  circuit 
court  annulled  the  permit  so  granted,  hold- 
ing in  effect  that  the  statute. must  be  applied 
to  election  district  as  constituted  and  num- 
bered, and  if  a  change  is  made  In  an  elec- 
tion district  in  which  it  is  lawful  to  sell  liq- 
uor by  the  division  of  the  district,  and  a 
change  of  the  numbers,  such  division  and 
change  of  numbers  ipso  facto  render  it  un- 
lawful to  issue  a  permit  to  sell  liquors  In 
the  district  when  a  majority  of  the  regis- 
tered voters  of  the  newly  made  and  number- 
ed election  district  have  not  since  Octcbtx 
1,  1897,  petitioned  for  the  sale  of  Uquor 
therein.  The  respondents  took  writ  of  er- 
ror, and  challenged  the  propriety  of  the  use 
of  certiorari  In  this  class  of  cases,  the  right 
of  the  relators  to  maintain  the  action,  and 
the  constructlcm  put  upon  th6  statute  by  the 
circuit  court 

As  this  court  has  appellate  jurisdiction  of 
all  cases  originating  in  the  drcult  court,  and 
as  this  cause  originated  in  the  circuit  court 
and  a  writ  of  error  was  taken  to  the  judg- 
ment entered  therein,  the  judgment  may  be 
reviewed  and  reversed  if  erroneous,  even 
though  the  action  be  not  appropriate  to  the 
case,  or  not  brought  by  the  proper  parties, 
and  such  a  coarse  may  be  pursued  where  it 
will  facilitate  the  administration  of  jastlGe 
under  the  law.  Therefore,  without  consider- 
ing the  propriety  of  the  procedure  adopted  or 
the  right  of  the  parties  to  maintain  the  ac- 
tion, the  correctness  of  the  Judgment  will  be 
determined  in  so  far  as  It  depends  upon  a 
construction  of  the  statute  regulating  th(« 
Issue  of  permits  for  selling  liquors  where 
such  sale  is  not  unlawful. 

Section  1222  et  seq.  of  the  General  Stat 
utes  provides  for  obtaining  a  permit  from 
the  board  of  county  commissioners  "to  sell, 
liquors,  wines  and  beer  in  any  election  dis- 
trict wherein  a  majority  of  the  registered 
voters  have,  since  October  1,  1897,  i)etltloned 
for  a  permit  to  sell  liquors,  wines  and  beer." 
Section  184  et  seq.  of  the  General  Statutes 
authorizes  the  board  of  county  commissioners 
"to  alter  or  change"  any  election  district  "or 
to  create  new  districts,  designating  each  dis- 
trict by  number."  Considering  these  statutes 
together,  it  is  dear  that  the  Intent  of  the 
law  is  that  permits  may  be  granted  to  sell 
liquors  in  a  particular  portion  or  part  of  the 
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territory  of  a  county  oonstltating  at  the  time 
an  election  district  with  a  designated  num- 
ber "wherein  a  majority  of  the  registered 
TOters  have,  since  October  1,  1897,  petition- 
ed for  a  permit  to  sell  liquors,  wines  and 
beer,"  and  such  sale  Is  not  nnlawfuL  If 
the  election  district  be  divided  and  the  num- 
bers given  to  the  election  districts  consti- 
tuting the  same  territory  are  changed  as 
authorized  by  law,  the  status  of  the  original 
territory  is  not  thereby  changed  for  the  oper- 
ation of  the  statute  regulating  the  Issuance 
of  i)ermlts  to  sell  Uqluois  therein,  unless  by 
some  action  taken  it  has  become  unlawful 
to  sell  liquors  in  that  territory.  It  appears 
to  be  conceded  that  election  district  No.  33 
in  Hillsborough  county  was  divided  and 
made  election  districts  Nos.  88  and  39,  and 
that  in  the  territory  constituting  election 
districts  Nos.  38  and  39  "a  majority  of  the 
registered  voters  have,  since  October  1,  1897, 
petitioned  for  a  permit  to  seU  liquors,  wines 
and  beer,"  and  that  the  sale  of  liquors  in 
that  territory  has  not  by  any  governmental 
action  taken  become  unlawful.  This  being 
so.  In  the  absence  of  conti'olllng  legislation, 
the  mere  division  of  the  election  district  into 
two  election  districts  bearing  differ^it  num- 
bers does  not  make  it  unlawful  to  issue  per- 
mits to  sell  liquors  in  that  territory  without 
a  new  petition.  See  McGriflf  v.  State,  66  ria. 
332,  63  South.  724. 

The  judgment  of  the  circuit  court  annul- 
ling the  permit  In  controversy  is  erroneous 
and  is  reversed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COOKR£}LL,  and  HOOKER,  JJ.,  concur. 


(68  Fla.  4B0) 
GOVE  y.  NAUTILUS  HOTEL  CO.  et  «L 

(Supreme   Court   of   Florida.     Dec.  22,  1914. 
Rehearing  Denied  Jan.  20.  1915.) 

(SyUabva  hy  th,«  Court.) 

1.  Appeal  ano  Eebob  <S=»877  —  Pabties  — 
Scope  of  Review. 

If  a  final  decree  is  not  so  joint  as  to  re- 

anire  all  the  defendants  to  join  in  an  appeal 
lierefrom,  those  entering  a  separate  appeal 
cannot  complain  of  errors  only  prejudicial  to 
others  who  refuse  to  join  in  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3560-3572;  Dec.  Dig.  e=> 
877.] 

2.  Appeal  and  Ebbob  9=>1009  —  E^NniNos 
AND  Conclusions— EqtnTT. 

While  the  findings  and  conclnsiong  of  a 
chancellor,  where  the  testimony  is  not  taken  be- 
fore him,  but  before  a  master  or'  examiner,  by 
reason  whereof  he  is  not  afforded  an  opportuni- 
ty of  seeing  and  hearing  the  witnesses,  are  not 
entitled  to  the  same  weight  as  the  verdict  of  a 
jnry,  yet  even  in  that  case  they  should  not  be 
disturbed  by  an  appellate  court,  unless  they  are 
clearly  shown  to  be  erroneous. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3970-8978;  Dec.  Dig.  «=s> 
1009.] 


3.  Appeal  and  Ebbob  4=>900,  1009— Decbee 

IN  Eqditt— Evidence. 

In  equity,  as  well  as  at  law,  every  pre- 
sumption is  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  judge,  and  a  final  decree 
rendered  by  him,  based  largely  or  solely  upon 
questions  of  foct,  will  not  be  reversed  unless 
uie  evidence  clearly  shows  that  it  was  erro- 
neous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fj  3667-3669,  8970-S978; 
Dec.  Dig.  «=»900,  1009.] 

Appeal  from  Circuit  Court;  Volusia  Coun- 
ty;  J.  W.  Perkins,  Judge. 

Bill  by  S.  H.  Gove  against  the  Nautilus 
Hotel  Company,  a  corporation,  and  others. 
From  a  decree  for  defendants,  complainant 
appeals.    Affirmed. 

Stewart  &  Bly  and  Tom  B.  Stewart,  all  of 
De  Land,  for  appellant  Landis  &  Fish,  of 
De  Land,  for  appellees. 

SHACKLEFORD,  C.  J.    On  the  12tb  day 

of  May,  1911,  S.  H.  Gove  filed  his  bUl  In 
chancery  against  the  Nautilus  Hotel  Com- 
pany, a  corporation,  and  other  defendants, 
for  the  enforcement  of  a  lien  against  certain 
described  property  of  the  Nautilus  Hotel 
Company  for  the  sum  of  $84227.33,  the  bal- 
ance remaining  due  and  unpaid  the  com- 
plainant for  labor  performed  and  material 
furnished  la  the  construction  of  a  hotel 
building  for  such  defendant  The  Nautilns 
Hotel  Company  filed  its  answer,  in  which 
It  denied  practically  all  the  material  allega- 
tions in  the  bUl,  and  averred  that  the  com- 
plainant had  no  lien  whatever  upon  the  prop- 
erty described  by  virtue  of  the  fact  that  he 
had  been  fully  paid  for  all  bis  labor  as  well 
as  for  all  the  material  which  he  had  furnish- 
ed and  supplied,  and  also  by  virtue  of  the 
fact  that,  even  if  be  had  any  claim  for  a 
balance  remaining  unpaid  to  him  for  such 
labor  and  material,  he  was  estopped  from  as- 
serting and  enforcing  it  by  reason  of  certain 
conduct  and  acts  upon  bis  part,  all  of  which 
the  answer  sets  out  in  detaU.  Answers  were 
also  filed  by  the  other  defendants,  and  T.  F. 
Williams  as  trustee  for  the  bondholders  of 
the  Nautilus  Hotel  Company,  one  of  the  de- 
fendants to  the  original  bill,  filed  a  cross-bill 
against  the  complainant  and  the  other  defend- 
ants. Replications  were  filed  both  to  the 
several  answers  to  the  original  bill  and  to  the 
answers  to  the  cross-bUl,  and  a  special  ex- 
aminer was  appointed  to  take  such  testimony 
as  might  be  adduced  by  the  parties  litigant 
upon  the  issues  as  framed,  before  whom  a 
large  amount  of  testimony  was  taken.  On 
the  10th  day  of  January,  1914,  the  cause 
cam^  on  for  a  final  hearing  upon  the  plead- 
ings and  the  evidence  taken  before  the  spe- 
cial examiner,  and  a  final  decree  was  ren- 
dered, wherein  it  was  ordered,  adjudged,  and 
decreed,  among  other  things,  that  the  com- 
plainant had  no  claim  whatsoever  against 
the  Nautilus  Hotel  Company,  and  his  bill  was 
dismissed.  From  this  decree  S.  H.  Gove  has 
entered  his  appeal  and  assigned  15  errors. 


4s>For  etbar  cmm  u*  Mm*  topic  and  KBT-NVUBER  la  all  Kajr-Numbared  Dlgesta  and  Indexaa 


Digitized  by 


Google 


na.) 


SILER  UUAj  CO.  T.  TATRO 


113 


[1,  2]  The  transcript  of  the  record  coTers 
nearly  1,500  typewritten  pages,  volTunlnons 
briefs  have  been  filed,  and  we  have  also  bad 
the  benefit  of  elaborate  oral  arguments  by 
the  connsel  for  the  respective  parties,  all  of 
which  have  been  considered  by  us.  We  do 
not  copy  any  of  the  pleadings  or  the  final  de- 
cree or  set  forth  a  snmmary  of  the  evidence, 
as  we  see  no  nsefol  purpose  to  be  accom- 
plished by  so  doing.  Neither  shall  we  dis- 
cnss  the  several  errors  assigned.  Even  if  er- 
rors were  committed  either  during  the  prog- 
ress of  the  case  or  In  the  final  decree,  un- 
less such  errors  were  prejudicial  or  harmful 
to  the  appellant,  he  cannot  be  heard  to  com- 
plain of  them.  As  we  held  in  Clarkson  v. 
Londerback,  Gilbert  &  Co.,  86  Fla.  660,  19 
South.  887,  If  a  final  decree  Is  not  so  Joint 
as  to  require  all  the  defendants  to  Join  In  an 
appeal  therefrom,  those  entering  a  separate 
appeal  cannot  complain  of  errors  only  preju- 
dicial to  others  who  refuse  to  join  In  the  ap- 
peal. As  Gove  alone  has  appealed,  if  we 
should  find  that  no  error  was  committed  in 
dismissing  his  bill  for  the  reason  that  he  had 
no  lien,  then  it  would  become  unnecessary  to 
consider  any  of  the  other  assignments,  since 
the  determination  that  he  had  no  lien  to  en- 
force ends  the  matter  so  far  as  he  is  con- 
cerned. To  the  consideration  of  that  point 
we  now  direct  our  attention.  As  we  have 
frequently  held,  while  the  findings  and  con- 
clusions of  a  chancellor,  where  the  testimony 
Is  not  taken  before  him,  but  before  a  maAer 
or  examiner,  by  reason  whereof  he  is  not 
afforded  an  opportunity  of  seeing  and  hear- 
ing the  witnesses,  are  not  entitled  to  the 
same  weight  as  the  verdict  of  a  Jury,  yet  even 
in  that  case  they  should  not  be  disturbed 
by  an  appellate  court,  unless  they  are  clearly 
shown  to  be  erroneous. 

[8]  In  equity,  as  well  as  at  law.  every 
presumption  is  in  favor  of  the  correctness  of 
the  rulings  of  the  trial  Judge,  and  a  final  de- 
cree rendered  by  him,  based  largely  or  sole- 
ly upon  questions  of  fact,  will  not  be  revers- 
ed unless  the  evidence  clearly  shows  that  it 
was  erroneous.  See  Barnes  &  Jessup  Co.  v. 
Putnam,  64  Fla.  190,  60  South.  787.  While 
there  are  conflicts  in  the  evidence  upon  ma- 
terial points,  we  are  of  the  opinion  that  the 
drcnit  court  was  warranted  from  the  evi- 
dence adduced  in  reaching  the  conclusion  and 
finding  that  the"  complainant  had  no  lien  to 
enforce,  either  upon  the  ground  that  be  had 
been  paid  all  amounts  to  which  he  was  enti- 
tled, or  on  the  ground  that  he  was  estopped 
by  his  conduct,  which  it  is  not  necessary  to 
particularize,  from  enforcing  any  claim 
which  he  might  othervrtse  have  had. 

This  being  true,  it  necessarily  follows  that 
the  complainant's  bill  was  properly  dismiss- 
ed.   Therefore  the  decree  must  be  afiSrmed. 

TAYLOR,  COCKRELLk  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


(68  Fla.  m) 
SILER  MILL  CO.  v.  TATRO  et  aL 

(Supreme  Court  of  Florida.    Dec.  3,  1914.) 

(ByOabut  by  the  Court.) 

New  Tbial  ^=»159— Gbounds  Not  Affeotino 
Pabty. 

A  referee  will  not  be  held  in  error  for  grant- 
ing a  new  trial  upon  a  proper  ground,  even 
though  Buch  ground  may  not  affect  the  party 
making  the  motion  for  new  triaL 

[Ed.  Note.— For  other  cases,  see  New  TriaL 
Cent.  Dig.  |  319;    Dec.  Dig.  «=s>159.] 

Error  to  Circuit  Ck)nrt,  De  Soto  County; 
Arthur  F.  Odlln,  Referee. 

Action  by  the  Slier  Mill  Company  against 
Freeman  Tatro  and  others.  From  the  grant- 
ing of  a  new  trial,  plaintiff  brings  error. 
Affirmed. 

Leitner  &  Leitner,  of  Arcadia,  for  plalntlfl 
in  error.  Treadwell  &  Treadwell,  of  Arcadia, 
tor  defendants  In  error. 

WHITFIELD,  J.  An  action  was  brought 
by  the  Slier  Mill  Company,  a  corporation, 
against  Freeman  Tatro  on  a  foreign  Judg- 
ment for  $11,738.50,  vrith  attachment,  and 
also  garnishment  proceedings  against  Rob- 
erts Bros.,  partners,  and  the  State  Bank  of 
Zolfo,  to  subject  the  proceeds  of  a  note  to 
the  plaintiff's  demand.  Notice  of  the  attach- 
ment proceeding  appears  to  have  been  served 
on  Freeman  Tatro  in  British  Columbia. 

An  affidavit  was  filed  by  Jennie  A.  Tatro, 
claiming  ownership  of  the  note  in  the  hands 
of  the  garnishees.  The  cause  was  referred 
to  a  referee  for  trial  and  determination.  In 
bis  findings   the  referee  states  that  "it  is 

•  •  •  conceded  that  Freeman  Tatro  is  in- 
debted to  the  plaintiff  Slier  Mill  CJompany 
in  the  sum  of  $11,738.50,  with  interest,"  etc. 
The  Judgment  Is  that  the  Slier  Mill  0>m- 
pany  recover  from  Freeman  Tatro  the  sum 
of  $13,199.93,  the  Judgment  "to  be  a  lien  up- 
on no  proi>erty  except  such  as  has  been  the 
subject  of  attachment  and  garnishment  In 
this  action ;  said  Freeman  Tatro  not  having 
appeared  in  this  action  and  not  having  been 
personally  served  with  process  within  the 
state  of  Florida."  The  referee  also  found 
that  the  attached  and  garnished  property  be- 
longed to  the  defendant  Freeman  Tatro,  and 
not  to  Jennie  A.  Tatro,  the  claimant,  and 
adjudged  that  the  proceeds  of  the  note  be 
paid  to  the  plaintiff.  Slier  MIU  Ojmpany, 
and  be  credited  on  the  Judgment  against  the 
defendant 

The  claimant  moved  for  a  new  trial,  on 
grounds  that  the  findings  are  contrary  to  the 
law  and  to  the  evidence,  that  the  referee 
erred  in  admitting  and  in  rejecting  evidence 
affecting  the  claimant,  and  also  "because  the 
finding  of  the  referee  that  It  is  conceded  that 
Freeman  Tatro  was  indebted  to  the  Slier  Mill 
(Company  in  the  sum  of  $ll,73a50,  with  in- 
terest,"   etc.,  "is   contrary   to   the  evidence 

*  *    *    and  has  no  basis"  in  the  evidence. 
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or  In  admissions  or  stipulations  in  the  cause. 
The  referee  granted  the  motion  for  new  trial, 
because  he  "committed  error  in  entering 
judgment  herein  upon  the  evidence  of  the 
foreign  judgment  as  submitted."  The  plain- 
tiff took  writ  of  error. 

The  ground  on  which  the  new  trial  was 
granted  may  not  affect  the  claimant,  but  the 
referee  would  bare  been  justified  in  sua 
sponte  granting  the  new  trial  on  audi 
ground,  and  the  new  trial  granted  in  effect 
vacates  the  entire  judgment  of  the  referee. 
As  the  Indebtedness  of  the  defendant  was 
not  proven,  and  the  order  granting  the  new 
trial  was  proi>er,  it  Is  affirmed. 

SHACKLBFORD,  C.  J.,  and  TAYLOR, 
COCERELL,  and  HOCEER,  JJ..  concur. 

(68  Fla.  519)  =^ 

DENNISON  V.  DENNISON. 
(Supreme   Court  of  Florida.     Dec  22.  1914.) 

(SvUabtu  ly  the  Court.) 
DivoBCB  «=»184  —  Deobei  —  Appkal  — Bvi- 

OBNCE. 

Where  a  wife  files  a  bill  against  her  hus- 
band for  alimony  and  suit  money  and  the  hus- 
band, after  answering  her  bill,  files  a  cross- 
bill against  her,  alleging  a  willful  and  obstinate 
desertion  of  him  by  her  without  any  just  cause 
for  more  than  one  ^ear  continuously  before  the 
filing  of  his  cross-bill,  and  upon  the  testimony 
taken  the  chancellor  renders  a  final  decree  dis- 
missing the. wife's  bill  for  alimony  and  granting 
to  her  husband  on  his  cioss-bill  an  absolute 
divorce  a  vinculo,  and  where  upon  appeal  to 
this  court  we  cannot  adjudge  that  the  chan- 
cellor erred  in  his  finding  from  the  evidence 
submitted  that  the  wife  did  without  just  cause 
willfully  desert  and  abandon  her  husband,  and 
that  such  desertion  continued  obstinately  for 
more  than  a  year  prior  to  the  filing  of  said 
cross-bill,  such  decree  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {f  6T0-573 ;  Dec.  Dig.  <8=»184.] 

Appeal  from  Circuit  Court,  Duval  County; 
George  Couper  Gibbs,  Judge. 

Suit  by  Agnes  J.  Dennison  against  Edwin 
H.  Denniton.  From  decree  for  defendant, 
complainant  appeals.    Affirmed. 

James  M.  Carson,  of  JacksonviUe,  for  ap- 
pellant. B.  B.  MacDonell,  of  JacksonvlUe, 
for  appellee. 

TAYLOR,  J.  The  appellant  as  complain- 
ant below  filed  her  bill  in  equity  in  the  cir- 
cuit court  of  Duval  county  against  the  ap- 
pellee as  defendant  below,  praying  for  ali- 
mony for  the  support  of  herself  and  child 
and  for  attorney's  fees.  In  brief  her  bill 
alleges  that  she  and  the  defendant  were  law- 
fully married  on  the  23d  day  of  November, 
A.  D.  1805,  in  the  state  of  Pennsylvania, 
and  have  continued  to  be  man  and  wife  up 
to  and  Including  the  time  of  the  filing  of  her 
bill;  that  one  child,  called  Sarah  Dennison, 
now  five  years  oil,  was  bom  of  said  wed- 
lock and  is  now  living  with  her;  that  she 
is  now  living  apart  from  blm,  for  the  rea- 


son that  some  time  after  their  marriage  be 
commenced  to  shower  attentions  on  another 
woman ;  that,  this  coming  to  her  knowledge, 
she  remonstrated  with  him  in  reference 
thereto,  upon  which  he  became  angry  with 
her  and  ceased  to  live  with  her,  and  so  it  is 
she  is  living  apart  from  him  through  his 
fault;  that  she  is  i>oor  and  without  means 
to  support  herself  and  chUd ;  that  since  the 
month  of  February,  1908,  he  has  failed  to 
contribute  to  the  maintenance  of  herself  and 
his  said  child,  and  still  refuses  so  to  do,  al- 
though he  is  employed  in  the  city  of  Jack- 
sonville, where  he  resides,  at  a  salary  of  ^60 
per  week;  ttiat  he  lives  in  an  expensive 
manner  at  the  best  of  hotels,  and  owns  or 
claims  to  own  and  runs  an  exp&a^ye  auto- 
mobile, and  otherwise  spends  great  amounts 
of  money  on  himself  and  for  his  living  ex- 
penses. 

The  defendant  answered  the  bill.  In  which 
he  denies  every  material  averment  therein, 
except  the  marriage  to  complainant  and  the 
birth  of  their  child,  and  asserts  that  the 
complainant  wife  has  willfully  deserted  and 
abandoned  him  without  just  cause  except  an 
unreasonable  and  groundless  jealousy  to- 
wards another  woman,  and  asserts  that  his 
salary  is  only  the  sum  of  $15  per  week  in- 
stead of  $50,  as  alleged.  The  defendant  hus- 
band also  filed  a  cross-bill,  in  which  he  prays 
for  an  absolute  divorce  from  his  said  wife  on 
the.  ground  of  her  alleged  willful,  obstinate, 
and  continuous  abandonment  and  desertion  of 
him  for  a  period  of  more  than  a  year  prior 
to  the  filing  of  tils  cross-bill.  By  agreement 
of  the  attorneys  for  the  respective  parties  the 
master  appointed  to  take  testimony  as  to 
the  facilities  and  necessities  of  the  respec- 
tive parties  reported  to  the  court  that  $8  per 
week  from  the  date  of  the  report  would  be 
a  suitable  alimony  to  be  paid  by  the  defend- 
ant husband,  and  the  sum  of  $50  for  her  at- 
torney's fee,  which  report  was  confirmed 
by  an  order  of  the  judge,  also  by  consent  of 
the  attorneys  for  the  parties. 

The  defendant  wife  to  the  cross-bill  an- 
swered the  same,  denying  In  terms  its  every 
material  allegation;  and  alleging  that  the 
husband  deserted  her,  instead  of  she  him  as 
he  alleged  in  his  cross-bill,  and  further  al- 
leges illicit  attentions  on  his  part  towards  an- 
other woman  named.  Replications  were  filed 
to  the  respective  answers,  a  master  was  ap- 
pointed to  take  and  report  the  evidence  and 
his  findings  from  such  evidence,  which  was 
done  and  on  the  pleadings  and  evidence  re- 
ported at  the  final  hearing  of  the  cause  the 
chancellor  entered  a  final  decree,  dismissing 
the  original  bill  filed  for  alimony  by  the 
complainant  wife  and  granting  an  absolute 
divorce  on  the  defendant  husband's  croes-bUL 
This  decree  the  complainant  wife  brings  here 
for  review  by  appeaL 

There  was  no  evidence  offered  on  behalf 
of  the  complainant  wife.    The  defendant  hus- 
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band  Introdnced  quite  a  lot  at  eTldenee  In 
support  ot  his  cro6s-blU,  and  without  reiter- 
ating it  here,  we  cannot  say  that  the  chan- 
cellor erred  In  his  finding  from  the  evidence 
that  the  complainant  wife  did,  without  Just 
cause,  willfully  desert  and  abandon  her  said 
husband,  and  that  such  desertion  continued 
obstinately  for  more  than  a  year  prior  to  the 
filing  of  the  croes-blll  herein. 

The  decree  appealed  from  Is  therefore 
hereby  affirmed,  at  the  cost  of  the  appellee 
husband. 

SHACKIiBFOKD,  O.  X,  and  OOOKRELIi, 
HOCKEB,  and  WHITFIE2LD,  J  J.,  concur. 

r(8  Fla.  299) 

CAHOLINA   PORTLAND  CEMENT   CO.  v. 
ROPER  .et  aL 

(Sopreme  Court  of  Florida.     Nov.  17,  19140 

(SvOaiu*  by  th«  Court) 

1.  LiERB  ®=9l2— Vkndob  and  Ptbohabkk  «=» 
233— Unrecobded  Deed— Notics  —  BnaosN 
or  Pboof. 

The  law  la  well  settled  that,  under  our  re- 
cording laws,  Bubgequent  purchasers  and  cred- 
itors acquiring  subsequent  liens  by  judgment  or 
otherwise  without  notice  of  a  prior  unrecorded 
deed  will  be  protected  against  such  unrecorded 
conveyance,  unless  the  party  claiming  there- 
under can  show  that  such  subsequent  purchaser 
or  lien  creditor  acquired  his  title  or  lien  with 
notice  of  snch  unrecorded  conveyance ;  and  the 
burden  of  showing  such  notice  is  upon  the  party 
claiming  under  such  unrecorded  conveyance. 
All  of  the  presumptions  in  such  a  case  are  In 
favor  ot  the  bona  fides  of  snch  subsequent  pur- 
diaser  or  lien  creditor,  and  that  they  acquired 
their  subsequent  title  or  lien  in  good  faith  and 
without  notice  of  the  unrecorded  prior  convey- 
ance. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent 
Dig.  I  18;  Dec.  Dig.  <&=>12;  Vendor  and  Pui^ 
chaser.  Cent  Dig.  |S  563-666;  Dec.  Dig.  «=> 
233.] 

2.  ExECDTioN  •siSl  —  Cnreoobdkd  Deed—' 
Liens — Peiobitt. 

An  execution  creditor,  equally  with  a  sub- 
sequent  purchaser,  is  protected  under  the  stat- 
ute against  unrecorded  deeds,  and,  in  order  to 
deprive  such  judgment  creditor  of  the  protec- 
tion of  the  recording  statute,  it  must  be  shown 
that  he  bad  notice  in  some  recognized  way  of 
the  rights  of  the  party  daimhig  under  the  un- 
recorded deed  at  the  time  of  the  rendition  of 
his  judgment. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  ff  119,  124^136 ;  Dec.  Dig.  <8=»511 

3.  Vendor  and  Pttbchaseb  €=»232— Notics— 
Unbecobdbd  Deed— Liens. 

Actual  possession  of  land  is  such  notice  to 
all  the  world  or  to  any  one  having  knowledge 
of  such  possession  as  will  put  upon  inquiry 
those  acquiring  title  to  or  a  lien  on  the  land, 
to  ascertain  the  nature  of  the'  rights  the  oc- 
cupant really  has  in  the  premises. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  540-645.  548-662; 
Dec.  Dig.  «=»232.] 

4.  Judgment  «=»785— Vendob  and  PtntCHAS- 
KB  ®=s228— Liens— Rights  of  Occupant. 

One  who  acquires  title  to  or  a  judgment 
lien  on  land  with  constructive  notice  of  the 
actual  possession  and  occupancy  of  the  land 
by   one    other    than    the   vendor   or   judgment 


debtor  takes  subject  to  such  rights  as  proper  in- 
quiry will  disclose  the  occupant  of  the  land 
actually  has  therein. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {§  1358-1362;  Dec.  Dig.  <S=»785; 
Vendor  and  Purchaser,  Cent.  Dig.  H  495-601; 
Dec.  Dig.  «=>228.] 

5.  Notice  «=»5— Conbteuotivb  NonoB— Pos- 
session. 

Possession,  in  order  to  be  constructive  no- 
tice of  a  claim  of  title  to  the  land  occupied, 
must  be  open,  visible,  and  exclusive;  and  such 
occupancy  may  be  shown  by  any  use  of  the 
land  that  indicates  an  intention  to  appropriate 
it  for  the  benefit  of  the  possessor.  Such  use 
may  be  any  to  which  the  land  is  adapted,  and 
is  calculated  to  apprise  the  world  that  the 
property  is  occupied  under  a  claim  of  right 
therein. 

[Ed.  Note.— For  other  cases,  see  Notice,  Cent 
Dig.  !i  3,  g-12;    Dec.  Dig.  <S=»5.J 

6.  Judgment  «=788— Lien— Pbiobity. 

Where  parties  claiming  under  unrecorded 
deeds  have  uncultivated  and  unoccupied  land 
surveyed  and  have  holes  dug  in  it  to  test  its 
quality,  and  take  prospective  purchasers  on 
the  land  to  examine  it  such  acts  are  not  suflS- 
cient  to  show  occupancy  or  as  indicia  of  own- 
ership to  put  the  world  upon  inquiry  as  to  the 
righta  of  tiiose  so  using  the  land  and  to  give 
such  persons  prior  rights  over  the  lien  of  a 
judgment  obtained  after  the  execution  of  the 
deeds  of  conveyance,  but  before  the  record  of 
such  deeds. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ii  1368,  1369;  Dec  Dig.  «S=»788.1 

Appeal  from  Circuit  Court,  Volusia  Coun- 
ty ;  James  W.  Perkins,  Judge. 

Suit  by  R.  B.  F.  Roper  and  another  against 
the  CaroUna  Portland  Cement  Company,  a 
corporation  existing  under  the  laws  of  South 
Carolina.  From  decree  for  complainants,  de- 
faidant  appeals.    Reversed. 

James  H.  Bunch,  of  Jacksonville,  and  Mur- 
ray Sams,  of  De  Land,  for  appellant  Landls 
&  Sish,  of  De  Land,  for  appellees. 

WHITFIELD,  J.  This  appeal  la  from  a 
decree  declaring  a  certain  Judgment  not  to  be 
a  Hen  upon  stated  real  estate.  It  ai^ars 
that  In  1907  J.  P.  Turner  and  wife,  to  secure 
a  loan,  executed  a  trust  deed  upon  the  land 
to  the  State  Bank  of  New  Smyrna,  which 
deed  was  recorded,  and  that  on  June  5, 1908, 
J.  P.  Turner  and  wife  executed  a  deed  ot  con- 
veyance of  the  land  to  John  T.  Hammond, 
who,  Joined  by  his  wife,  on  April  17,  1911, 
conveyed  the  land  to  appellees;  that  the 
deed  from  Turner  and  wife  to  Hammond 
was  not  recorded  till  September  26,  1908; 
and  that  on  July  6,  1908,  the  CaroUna  Port- 
land Cement  Company  obtained  a  Judgment 
at  law  In  the  drcuit  court  for  Volusia  coun- 
ty, in  which  the  land  was  located,  against  J. 
P.  Turner.  The  appellees,  who  received  title 
by  conveyance  from  the  grantees  of  J.  P. 
Turner,  contend  that  the  decree  appealed 
from  Is  erroneous  In  holding  that  the  Judg- 
ment obtained  July  6, 1908,  by  the  complainant 
company  against  J.  P.  Turner,  is  not  a  Hen 
uiwn  the  land  conveyed  by  Turner  on  June 
5,  1908,  even  though  the  deed  of  conveyance 
was  not  recorded  till  September  26, 1908,  aft- 


4s>For  otlwr  caws  see  sams  topte  and  KBT-NUMBBB  in  all  Key-Mumberad  Dlgasta  and  Indexes 


Digitized  by 


Google 


116 


67  SOUTHERN  REPORTBB 


(Fla. 


er  the  jadgment  was  rendered  by  the  circuit 
court 

[1 1  In  support  of  the  decree  appealed  from, 
it  is  argued  that  the  grantees,  upon  acquir- 
ing title  from  Turner  on  June  6,  1908,  at 
once  went  into  possession  of  the  land,  and  re- 
mained in  actual  possession,  thereby  giving 
notice  to  the  world  that  they  claimed  and 
held  an  interest  in  the  land,  which  rendered 
the  holder  of  the  Judgment  obtained  on  July 
6,  1908,  not  a  creditor  for  value  and  without 
notice  within  the  meaning  of  the  recording 
statutes.  The  trust  deed  executed  and  re- 
corded in  1907  does  not  appear  to  have  any 
material  bearing  upon  this  controversy.  It 
is  not  contended  that  the  judgment  creditor 
liad  notice  of  the  execution  by  Turner  of  the 
unrecorded  deed  when  the  judgment  was  ob- 
tained. 

Every  judgment  entered  by  the  circuit 
court  shall  create  a  lien  and  be  binding  upon 
the  real  estate  of  the  defendant  in  the  county 
where  rendered.  Section  1600,  Gen.  Stats. 
1906.  No  conveyance,  transfer,  or  mortgage 
of  real  property  shall  be  good  and  effectual 
In  law  or  equity  against  creditors  or  subse- 
quent purchasers  for  a  valuable  consideration 
and  without  notice,  unless  the  same  be  re- 
corded according  to  law.  Section  2480,  Oen. 
Stats.  1906.  The  creditors  referred  to  in  the 
above  statute  are  creditors  who  "had  ob- 
tained liens  on  the  recovery  of  Judgments." 
Rogers  v.  Munnerlyn,  36  Fla.  S91,  18  South. 
668. 

The  law  is  well  settled  that,  under  our  re- 
cording laws,  subsequent  purchasers  and 
creditors  acquiring  subsequent  liens  by  judg- 
ment or  otherwise  without  notice  of  a  prior 
unrecorded  deed  will  be  protected  against 
such  unrecorded  conveyance,  unless  the  party 
claiming  thereunder  can  show  that  such  sub- 
sequent purchaser  or  lien  creditor  acquired 
his  title  or  lien  with  notice  of  such  unrecord- 
ed conveyance;  and  the  burden  of  showing 
such  notice  is  upon  the  party  claiming  under 
such  unrecorded  conveyance.  All  of  the  pre- 
sumptions In  such  a  case  are  in  favor  of  the 
bona  fides  of  such  subsequent  purchaser  or 
lien  creditor,  and  that  they  acquired  their 
subsequent  title  or  lien  in  good  faith  and 
without  notice  of  the  unrecorded  prior  con- 
veyance. 

[2]  An  execution  creditor,  equally  with  a 
subsequent  purchaser,  is  protected  under  the 
statute  against  unrecorded  deeds,  and,  in  or- 
der to  deprive  such  judgment  creditor  of  the 
protection  of  the  recording  statute,  it  must 
be  shown  that  he  had  notice  In  some  recog- 
nized way  of  the  rights  of  the  party  claim- 
ing under  the  unrecorded  deed  at  the  time 
of  the  rendition  of  his  judgment.  Feinberg 
V.  Steams,  58  Fla.  279,  47  South.  797,  131 
Am.  St  Rep.  119. 

[3-{]  Actual  possession  of  land  is  such  no- 
tice to  all  the  world  or  to  any  one  having 
knowledge  of  such  possession  as  will  put  up- 
on inquiry  those  acquiring  title  to  or  a  lien 
on  the  land  to  ascertain  the  nature  of  the 


rights  the  occupant  really  has  In  the  iM-em- 
Ises.  One  who  acquires  title  to  or  a  Judg- 
ment lien  on  land  with  constructive  notice 
of  the  actual  possession  and  occupancy  of  the 
land  by  one  other  than  the  vendor  or  judg- 
ment debtor  takes  subject  to  such  rights  as 
proper  Inquiry  will  disclose  the  occupant  oC 
the  land  actually  has  therein.  Possession, 
in  order  to  be  constructive  notice  of  a  claim 
of  title  to  the  land  occupied,  must  be  open, 
visible,  and  exclusive;  and  such  occupancy 
may  be  shown  by  any  use  of  the  land  that  in- 
dicates an  intention  to  at^ropriate  it  for  the 
benefit  of  the  possessor.  Such  use  may  be 
any  to  which  the  land  is  adapted,  and  is  cal- 
culated to  apprise  the  world  that  the  prop- 
erty is  occupied  under  a  claim  of  right  there- 
in. See  Tate  ▼.  Pensacola,  Gulf,  Land  St 
Development  Co.,  37  Fla.  439,  20  South.  543, 
53  Am.  St  Rep.  251 ;  Massey  v.  Hubbard,  18 
Fla.  688;  McAdow  v.  Wachob,  45  Fla.  482, 
33  South.  702. 

[I]  The  important  question  for  determina- 
tion here  on  the  pleadings  and  evidence  is 
whether  the  possession  shown  of  the  land 
before  and  at  the  time  the  judgment  was 
rendered  is  of  such  a  nature  as  to  put  the 
world  in  general,  or  the  defendant  company 
in  particular,  upon  inquiry  to  ascertain  the 
nature  of  the  rights  of  those  having  posses- 
sion or  occupancy. 

The  complainants'  testimony  Is  that  in 
April,  1908,  under  a  contract  to  buy  the  land, 
which  was  not  cultivated  or  occupied,  the 
complainants'  grantor,  Hammond,  went  into 
actual  possession  of  the  land  by  having  it 
surveyed  and  having  holes  dug  in  the  land 
to  test  its  quality,  and  by  taking  prospec- 
tive purchasers  on  the  land  to  examine  it 
These  acts  were  not  sufficient  indicia  of  own- 
ership to  put  the  world,  .including  the  de- 
fendant foreign  corporation,  upon  inquiry 
as  to  the  rights  of  the  complainants  in  the 
land.  They  did  not  constitute  actual  posses- 
sion. Such  acts  might  well  have  been  per- 
formed by  the  agent  of  the  former  owner, 
or  by  a  casual  trespass.  The  acts  asserted 
as  constituting  possession  and  occupancy 
being  insufficient  to  indicate  a  claim  of  own- 
ership of  which  the  world  should  reason- 
ably have  taken  notice,  the  decree  that  the 
judgment  is  not  a  lien  upon  the  land  can- 
not be  sustained.    See  Feinberg  v.  Steams, 

56  Fla.  279,  47  South.  797.  131  Am.  St  Rep. 
119;  West  Coast  liumber  Co.  v.  Griffln,  56 
Fla.  878,  48  South.  36;    Hopkins  v.  O'Brien, 

57  Fla.  444,  49  South.  936;  Lusk  v.  Reel, 
36  Xla.  418,  18  South.  582,  51  Am.  St  Rep. 
32;  Doyle  T.  Wade,  23  Fla.  90,  1  South.  616, 
11  Am.  St  Rep.  334. 

The  acts  of  possession  here  asserted  are 
wholly  different  from  those  shown  in  Mc- 
Adow v.  Wachob,  45  Fla.  482,  33  South.  702. 
In  Mansfield  v.  Johnson,  51  Fla.  239,  40 
South.  196,  120  Am.  St  Rep.  159,  and  Jacobs 
7.  Scheurer,  62  Fla.  216,  57  South.  356,  the 
question  was  the  sufficiency  of  the  record  of 
Uie  conveyances  to  protect  the  real  owner 
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of  the  land  from  the  lien  of  a  Judgment  ob- 
tained against  the  apparent  owner  of  the  rec- 
ord title.  In  this  case  the  question  Is  the 
sufficiency  of  the  possession  of  the  grantee 
nnder  an  unrecorded  deed  to  protect  him 
and  his  successors  In  title  from  the  lien  of 
a  Judgment  obtained  by  a  third  person 
against  a  former  grantor  after  the  convey- 
ance by  him  was  executed,  but  before  it  was 
recorded. 

In  Mansfield  v.  Johnson,  supra,  the  deed  of 
conveyance,  as  recorded,  gave  no  Indication 
of  the  right  of  the  real  owner  of  an  inter- 
est in  the  land,  and  the  credit  leading  to  the 
judgment  lien  may  have  been  given  with  ref- 
erence to  the  title  shown  by  the  record.  In 
Jacobs  V.  Scheurer,  supra,  the  deed  of  con- 
▼eyance  was  incorrectly  recorded  before 
Judgment  was  obtained  against  the  grantor, 
and  a  subsequent  correct  record  of  the  deed 
of  conveyance  had  relatl<»i  to  the  original 
filing  for  record,  which  filing  was  before  the 
Indebtedness  was  Incurred  on  which  the 
Judgment  wds  obtained.  See  Hunter  v. 
State  Bank  of  Florida,  65  Via..  202,  61  South. 
497;  Ray  v.  Hocker,  66  Fla.  265,  61  South. 
600. 

The  decree  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRBLL,  and  HOCKER,  JJ.,  concur. 


(68  Fla.  m) 

BOLBY  V.  WYNN. 

(Supreme  Court  of  Florida.     Nov.  24,  1914.) 

(Svllabvt  by  the  Court.) 

1.  Public  Lands  «=>134— Compensation  fob 
Bettebments— Rioht^"Apparentlt  Goon 
Legal  ob  Equitable  Title." 

One  whose  primary  entry  of  public  lands  in 
the  United  States  land  office  is  canceled  before 
commutation  or  the  foil  five  years  elapse  does 
not  "hold  under  an  apparently  good  le^al  or  eq- 
uitable title  derived  from  the  United  States  gov- 
ernment," within  the  meaning  of  the  betterment 
procedure  statute. 

[Ed.  Note.— For  other  cases,  see  Pnblic  Lands, 
Cent.  Dig.  {  360;   Dec.  Dig.  <3=>134.] 

2.  Evidence  «=>336  —  Documentabt  Evi- 
dence— "Receipt"  of  Land  Office  Re- 
ceives. 

The  receipt  of  a  receiver  of  a  TJ.  S.  Lend 
Office  made  by  statute  prima  facie  evidence  that 
title  had  passed  means  the  receipt  or  certificate 
given  at  the  final  entry,  and  not  the  receipt  for 
the  registration  fee  required  at  the  original  en- 
try. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  1273-1278;    Dec  Dig.  €=»335. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Receipt] 

Error  to  Court  of  Record,  Escambia  Coun- 
ty; Klrke  Monroe,  Judge. 

Statutory  proceeding  for  betterments  by 
Henderson  Wynn  against  Michael  C.  Boley, 
as  executor  of  the  will  of  Louis  Boley,  de- 
ceased. Judgment  for  petitioner,  and  de- 
fendant brings  error.    Reversed. 


B.  C.  Maxwell,  of  Fensacola,  for  plaintiff  in 
error.  Watson  &  Pasco,  of  Pensacola,  for  de- 
fendant in  error. 

COCKRELL,  J.  This  Is  a  statutory  pro- 
ceeding for  betterments,  after  the  defendant 
had  been  cast  in  ejectment 

At  the  trial  the  right  of  the  petitioner, 
Wynn,  to  recover  for  betterments  was  sub- 
mitted to  the  court  for  adjudication  upon  an 
agreed  statement  of  facts.  We  think  the  is- 
sue was  fairly  presented  to  the  trial  court, 
Irrespective  of  the  uncertainty  in  the  plead- 
ings, and  that  it  is  now  fairly  before  us. 

It  appears  from  this  statement  tliat  the 
petitioner's  right  depended  wholly  upon  the 
fact  that  in  1906  he  supposed  the  land  was 
open  to  homestead  entry  under  the  United 
States  laws,  and  had  his  primary  entry  there- 
of registered  in  the  United  States  land  office 
in  Gainesville,  Fla.  In  1910  those  In  charge 
of  the  land  office  found  that  the  land  bad 
theretofore  been  patented  to  Boley,  prede- 
cessor in  title,  and  canceled  Wynn's  entry. 
In  the  meantime  the  Improvements  had  been 
made. 

[1]  The  right  to  recover  Is  given  by  the 
statute  (Gen.  Stats.  S  1971)  to  one  who  held 
at  the  time  of  such  improvements  "under  an 
apparently  good,  legal  or  equitable  title,  de- 
rived from  the  *  •  •  United  States  gov- 
ernment; •  •  •  or  under  a  legal  or  eq- 
uitable title  plain  and  connected  upon  the 
records  of  a  public  office,  •  •  •"  pro- 
vided "he  believed  the  title  which  he  held 
or  purchased  to  the  land  thus  improved  to  be 
a  good  and  valid  title." 

It  is  obvious  that  the  petitioner  had  no 
claim  amounting  in  dignity  to  a  title  legal 
or  equitable.  Until  final  entry  of  the  home- 
stead be  made,  either  by  the  full  five  years 
required  by  the  federal  statute  or  conunn- 
tation  by  payment,  no  equitable  rights  as 
against  the  United  States  accrue  under  its 
homestead  laws;  before  that  time  the  regis- 
ter of  the  land  office  is  forbidden  to  issue 
any  certificate  as  to  the  entry. 

[2]  The  petitioner  relies  upon  Gen.  Stat- 
utes, S  1537,  which  reads: 

"A  receipt  of  a  receiver  of  the  United  States 
land  office  shall  in  all  cases  be  prima  facie  evi- 
dence that  the  title  to  the  land  covered  by  said 
receipt  has  passed  from  the  United  States  to 
the  person  named  In  the  receipt  as  having  paid 
for  the  said  land." 

It  Is  evident,  however,  that  the  receipt 
here  mentioned  is  the  receipt  or  certificate 
given  by  the  receiver  at  the  final  entry,  and 
the  statute  was  passed  with  a  view  to  obvi- 
ating the  inconvenience  that  ensued  from  the 
delays  so  frequently  occurring  In  the  Issu- 
ance from  Washington  of  the  letters  patent, 
and  In  recognition  of  the  fact  that  the  full 
equitable  title  had  passed  from  the  govern- 
ment to  the  entryman. 

The  statute  had  no  reference  to  the  re- 
ceipt not  shown  here  to  have  been  given  for 
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tbe  $5  registration  fee  required  at  the  original 
entry.  Such  a  receipt,  if  given  and  relied 
on,  would  of  Itself  destroy  the  prima  fades 
of  evidence  of  the  passing  of  title  from  the 
United  States. 

The  cases  relied  upon  by  tbe  defendant  In 
error  (Pulllam's  Adm'r  v.  Robinson,  1  T.  B. 
Mon.  [Ky.]  229,  and  Russell  v.  Defrance,  39 
Mo.  606)  are  evidently  based  upon  final  home- 
stead entries,  while  the  statement  of  the  case 
from  Ohio  (Shaler  v.  Magln,  2  Ohio,  235)  is 
60  meager  that  we  cannot  ascertain  whether 
that  court  was  considering  the  final  entry  or 
the  original  entry.  The  distinction  we  make 
controlled  the  decision  in  Central  Branch 
Union  Paa  R.  Co.  t.  Hardenbrook,  21  Kan. 
440. 

There  was  error  in  the  ruling  that  the  pe- 
titioner, Wynn,  had  shown  himself  entitled 
to  the  benefits  of  the  statute,  and  the  judg- 
ment is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


(68  Fla.  476) 

MARYLAND  CASUALTY  CO.  y.  CITY  OF 

PBNSACOLA. 

(Supreme  Court  of  Florida.    Dec  9,  1914.) 

(SyUabvt  by  th«  Court.) 

Depositaries  «=>13— Bond— CossTBtjonoif— 

Moneys  Covebed. 

Where  a  surety  company's  bond  refers  to 
"and  include  all  sums  deposited  with  said  bnnk 
a$  cii]/  depo»itor]i  during  the  year" -and  under- 
takes that  the  hank  "shall  well  and  truly  keep 
and  preserve  the  said  funds,  •  •  *  and  shall 
faithfully  account  for  and  pay  over  all  moneys 
which  have  been,  or  may  be  hereafter,  deposited 
with  it  iy  virtue  of  it  having  fteen  deiignated 
at  the  depository  of  laid  funds,"  such  bond  cov- 
ers money  derived  from  city  licenses  collected  by 
the  bank  for  the  city  treasurer,  and  entries 
thereof  are  made  "in  tbe  license  book  kept  by  the 
bank  for  the  city,"  and  afterwards  awSi  entries 
are  "transferred  from  the  treasurer's  balance  to 
the  city  account." 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Cenfc  Dig.  {  2T;   Dec.  Dig.  «=»18.J 

Error  to  Circuit  Court,  Escambia  Coun- 
ty;   J.  Emmet  Wolfe,  Judge. 

Action  by  the  City  of  Pensacola  against 
the  Maryland  Casualty  Company,  a  corpora- 
tion. Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

E.  G.  Maxwell,  of  Pensacola,  for  plaintiff 
in  error.  Blount  &  Blount  &  Garter  and  J. 
B.  Jones,  aU  of  Pensacola,  for  defendant  in 
error. 

WHITFIELD,  J.  The  city  of  Pensacola 
obtained  a  directed  verdict  and  a  Judgment 
thereon  against  the  casualty  company  on  a 
bond  for  $75,000  given  to  secure  deposits 
made  by  the  city  in  a  bank,  and  the  defend- 
ant company  took  writ  of  error. 

The  condition  of  the  bond  is: 

"That,  whereas,  heretofore,  to-wit:  On  the 
24th  day  of  Oct,  A.  D.  1912,  the  said  Pensacola 


State  Bank  of  Pensacola,  Florida,  pursuant  to 
resolution  of  the  city  council  of  the  dty  of  Pen- 
sacola, was  designated  as  a  depository  of  said 
city's  funds  for  the  year  beginning  Nov.  Ist, 
1912,  and  ending  Nov.  1st,  1913,  which  laid 
funds  are  embraced  in  classes  1  to  3  inclutive, 
as  mentioned  in  the  resolution  of  the  city  coun- 
cil of  said  city,  approved  by  the  Mayor  Sept. 
26th,  1912,  and  include  all  sums  deposited  with 
said  bank  as  city  depository  during  the  year  dat- 
ing Nov.  Ist,  1911  to  Nov.  1,  1912,  which  have 
not  heretofore  been  withdrawn  by,  or  repaid  to, 
said  city;  and,  whereas,  said  Pensacola  State 
Bank,  as  such  depository,  is  required  by  the  res- 
olution of  the  dt^  council  of  said  city  to  give 
as  security  for  said  funds  a  bond  in  the  sum  of 
seventy  five  thousand  dollars  ($75,000.00). 

"Now,  therefore,  if  the  said  Pensacola  State 
Bank  of  Pensacola,  Florida,  shall  well  and  truly 
keep  and  preserve  the  said  funds,  which  have 
heretofore,  or  may  be  hereafter  deposited  with  it 
as  aforesaid,  and  shall  faithfully  account  for, 
and  pay  over  all  moneys  which  have  been,  or 
may  be  hereafter,  deposited  with  it  by  virtue  of  ' 
it  having  been  designated  as  the  depository  of 
said  funds,  and  from  time  to  time  honor  such 
warrants  as  may  be  lawfully  drawn  against 
said  funds,  not  to  exceed  tbe  amount  on  deposit 
at  the  time  of  the  presentment  of  said  warrants, 
then  this  obligation  to  be  null  and  void,  else 
to  remain  in  full  force  and  virtue. 

"The  above  and  foregoing  obligation  is  exe- 
cuted pursuant  to,  and  in  conformity  with, 
chapter  5S35,  Laws  of  Florida  of  1907,  and  or- 
dinances of  the  city  of  Pensacola  to  accomplish 
the  purpose  of  said  act." 

AU  the  questions  herein  presented  that 
were  determined  by  this  court  in  the  case  of 
United  States  Fidelity  &  Deposit  Company  t. 
City  of  Pensacola,  decided  this  term,  will  not 
be  further  discussed  in  this  case. 

It  is  contended  that  the  trial  court  should 
not  have  directed  a  verdict  for  the  full 
amount  of  the  bond,  for  the  reason  that  the 
obligation  of  the  bond  does  not  cover  certain 
sums  of  money  for  city  license  taxes  collect- 
ed by  the  bank.  According  to  the  only  wit- 
ness, these  items  were  received  when  *^e 
bank  collected  licenses  for  the  treasurer  and 
afterwards  would  transfer  the  treasurer's 
balance  to  the  city  account"  "In  the  license 
book  that  was  kept  by  the  bank  for  the  dtp, 
this  balance  was  shown  although  In  some 
cases  in  the  rush  of  business  they  Just  omit- 
ted it  and  did  not  give  the  city  credit  for  It" 
tin  later. 

The  statute,  chapter  5835,  Acts  of  1907, 
provides  for  a  designation  by  the  dty  of  a 
depository  of  dty  funds,  and  requires  the 
custodian  of  the  funds  for  which  a  depository 
is  designated  "to  place  said  fund  or  funds 
in  the  depository  •  •  •  so  designated." 
The  resolution  under  which  the  designation 
of  the  bank  as  depository  of  the  dty  funds 
was  made  refers  to  "all  funds  coming  into 
the  treasurer's  hands"  erccpt  some  not  rele- 
vant here.  By  its  terms  the  bond  refers  to 
"and  Include  all  sums  deposited  vrith  said 
bank  as  dty  depository  during  the  year," 
and  undertakes  that  the  bank  "shall  well 
and  truly  keep  and  preserve  the  said  funds, 
•  *  •  and  shall  faithfully  account  for 
and  pay  over  all  moneys  which  have  been, 
or  may  be  hereafter,  deposited  with  it  by 
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virtue  of  U  havinff  ieen  dettffnated  at  the 
depoHtoirjf  of  aaid  f«nd»." 

It  Is  clear  that  In  view  of  the  duty  of  the 
treasurer  under  the  statute  to  place  the  dty 
funds  In  the  designated  dty  depoeltory,  and 
the  undertaking  of  the  bond  that,  as  to  "all 
sums  deposited  with  said  bank  as  city  de- 
positoty  during  the  year,"  the  bank  "shall 
well  and  truly  keep  and  preserve  and  shall 
faithfully  account  for  and  pay  over"  the  city 
license  tax  moneys  collected  by 'the  bank  for 
the  treasurer,  and  entries  thereof  made  "in 
the  license  book  that  was  kept  by  the  bank 
for  the  citv,"  and  which  the  bank  would  aft- 
erwards "transfer  to  the  treasurer's  balance 
to  the  dty  account,"  are  "sums  deposited 
with  said  bank  as  dty  depository"  within  the 
meaning  and  obligation  of  the  bond.  This 
being  the  construction  of  the  bond  as  applica- 
ble to  the  facts  in  evidence,  no  error  appears 
In  directing  a  verdict  for  the  plaintiff  for 
the  fun  amount  of  the  bond,  or  in  rendering 
judgment  thereon. 

The  judgment  Is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COGEOtELL,  and  HOCKER,  JJ..  concur. 

(tS  Fla.  42«) 

STATE  ex  rel.  RAILROAD  COM'RS  v.  AT- 
LANTIC COAST  LINE  R.  CO, 

(Supreme   Court   of   Florida.     Dec.   1,    1914.) 

(Bvttabut  iy  the  Court.) 

1.  Cabriebs  9=>12  —  Rates  —  Rules  —  CoN- 

STBUCnOIT. 

Rule  ISA  of  the  rules  governing  the  trans- 
portation  of  freight  promulgated  by  the  Railroad 
CommissionerB,  and  the  mandate  of  this  court 
enforcing  such  rule,  contemplate  that,  where 
substituted  cars  are  voluntarily  used  in  render- 
ing the  service,  the  prescribed  rate  is  applicable. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  S{  7-11,  15-20;    Dec.  Dig.  «=»12.] 

2.  CoNTiatPT  <S=>6&— RuiJt— DiBCHABO*— Mah- 

DAHTTS. 

Where  the  purpose  of  a  rule  in  contempt 
proceedings  is  to  secure  a  judicial  determination 
of  the  application  of  a  peremptory  writ  of  man- 
damus under  stated  conditions,  the  rule  may  be 
discharged  upon  the  payment  of  costs  by  the 
respondent 

lEi.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  SS  210-212;   Dec  Dig.  «=»65.] 

Original  contempt  proceedings  by  the  State, 
on  the  relation  of  the  Railroad  Commission- 
ers, against  the  Atlantic  Coast  tine  Railroad 
Company.    Rule  discharged. 

F.  M.  Hudson,  of  Miami,  for  relator.  W. 
B.  Kay,  of  Jacksonville,  for  respondent 

PER  CURIAM.  [1]  Upon  appUcation 
made,  a  rule  was  Issued  by  the  court  requir- 
ing the  respondent  herein  to  show  cause  why 
it  has  not  obeyed  a  peremptory  writ  of  man- 
damus issued  from  this  court  State  ex  rel. 
Railroad  Com'rs  v.  Atlantic  Coast  Line  R. 
Co.,  64  Fla.  469,  60  South.  166. 


The  peremptory  writ  commanded  the  re- 
spondent: 

"To  observe  the  rate  prescribed  in  Rule  15 A 
of  the  'Rules  Goveruing  the  Transportation  of 
Freight'  by  oar  Railroad  Commissioners  for 
switching  cars  of  lumber  over  your  own  tracks 
only  in  the  Jacksonville  yards;  that  is  to  say, 
to  charge  and  receive  no  more  than  the  sum 
of  two  dollars  per  car  for  switching  cars  of 
rough  lumber  consigned  to  and  arriving  at  the 
city  of  Jacksonville  from  points  in  this  state, 
to  any  planing  mill  in  the  Jacksonville  yards, 
and  thence,  after  lumber  is  dressed,  to  any  point 
in  the  same  yards,  when  the  said  switching 
movement  is  over  your  own  tracks  only.  And 
that  you  certify  perfect  obedience  and  due  eze-, 
cution  of  this  wnt  on  or  before  the  Ist  day  of 
February,  1913." 

Rule  15A  Is  as  follows: 

"The  charge  for  switching  cars  of  rough  lum- 
ber consigneid  to  and  arriving  at  the  city  of 
JacksonvUle  from  points  in  this  state,  to  any 
planing  mill  in  the  Jacksonville  yards,  .and . 
thence,  after  lumber  is  dressed  to  any  point  in 
the  same  yard,  shall  not  be  more  than  $2.00 
per  car ;  provided,  that  when  the  said  switching 
movement  is  over  the  tracks  of  more  than  one 
railroad,  a  charge  of  not  more  than  $3.00  may 
be  made.  This  rule  shall  not  be  interpreted  as 
rescinding  or  modifying  rule  l5  except  as  herein 
specifically  provided." 

In  the  former  opinion  this  court  held  that: 

"Rule  ISA  clearly  contemplates  a  service  in 
which  cars  loaded  with  rough  lumber  and  arriv- 
ing at  Jacksonville  from  within  the  state  will 
transport  the  rough  lumber  to  a  planing  mill  in 
the  railroad  yards  at  Jacksonville,  and  that 
the  same  or  substituted  cars  operated  by  the 
same  carrier  will  transport  the  same  or  equiva- 
lent lumber  in  dressed  form  for  the  original  con- 
signee from  the  planing  mill  to  points  of  ulti- 
mate delivery  in  the  raUroad  yards  at  Jackson- 
ville." 

The  contention  here  is  that,  in  obeying  the 
peremptory  writ  of  mandamus,  the  respond- 
ent has  no  right  to  insist  that  the  same  cars 
be  used  instead  of  substituted  cars  in  trans- 
porting each  car  load  of  lumber  from  the  mill 
to  the  point  of  altimate  delivery  In  the  Jack- 
sonville yards.  In  other  words,  that  the  pre- 
scribed rates  of  service  sought  to  be  enforced 
by  the  peremptory  writ  should  be  applied 
where  the  rough  lumber  is  carried  to  the 
planing  mill  in  one  car,  and  after  being  dress- 
ed the  lumber  Is  taken  to  point  of  delivery  in 
a  substituted  car  transported  by  the  same 
company,  as  the  prescribed  rate  is  applied 
where  a  car  takes  the  rough  lumber  to  the 
planing  mill  and  the  same  car  then  Is  loaded 
with  and  takes  the  dressed  lumber  to  point 
of  delivery. 

When  the  validity  of  the  rate  prescribed  by 
the  Railroad  Commission  for  the  service  be- 
ing rendered  was  determined  In  previous  pro- 
ceedings herein,  the  use  of  substituted  cars 
in  transporting  from  the  mill  rough  lumber 
taken  there  in  other  cars  was  regarded  as  be- 
ing done  by  consent  or  acquiescence,  and.  If 
such  a  practice  casts  a  burden  upon  the  car- 
rier, that  drcumstance  was  not  made  a  factor 
in  determining  the  validity  of  the  rate  for  the 
service.  As  the  opinion  of  the  court  filed 
when  the  iteremptory  writ  was  awarded  Is 
based  upon  a  supposed  consent  practice,  and 
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the  opinion  quoted  above  Is  subject  to  the 
construction  that  the  substituted  cars  would 
be  used  by  consent  or  acquiescence,  the  re- 
spondent Is  not  ruled  In  contempt  for  not 
furnishing  cars,  but  for  charging  more  than 
the  prescribed  rate  upon  substituted  cars  that 
It  has  voluntarily  furnished.  The  mandate 
of  the  court  Is  not  that  the  railroad  company 
shall  render  the  service  to  which  Railroad 
Commission  rule  15A  applies,  but  that.  In  vol- 
untarily rendering  such  service  by  the  use  of 
the  same  or  substituted  cars,  the  rate  to  be 
demanded  should  be  as  adjudged. 

[2]  As  the  purpose  of  this  rule  Is  to  secure 
a  Judicial  determination  of  the  application  of 
the  peremptory  writ  of  mandamus  under  stat- 
ed conditions,  the  rule  will  be  discharged  up- 
on the  payment  of  costs  by  the  respondent. 

SHACKLEFORD,  a  J.,  and  TAYLOR, 
COOKRELL,  HOOKER,  and  WHITFIELD, 
JJ.,  conciir. 

(es  Fla.  316) 

MUTUAL  LIFE  INS.  CO.  OP  NEW  YORK 

V.  MANASSE  et  aL 
(Supreme  Court  of  Florida.     Nov.   17,.  1914.) 

(SvllaTnti  by  the  Court.) 

Interpleader  ^=>32  —  Pboceedinob  —  Scopk 
OF  Relief. 

Where  interpleader  is  properly  brought  and 
the  claims  of  all  parties  are  fully  presented  by 
the  pleadings  and  evidencSj  the  court  should  ad- 
judicate the  entire  matter  mvolved  in  the  cause. 

[E!d.  Note. — For  other  cases,  see  Interpleader, 
Cent  Dig.  {f  72,  73 ;  Dec.  Dig.  «=>32.] 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; J.  T.  Wills,  Judge. 

BUI  of  Interpleader  by  the  Mutual  Life  In- 
surance Company  of  New  York  against  Jo- 
seph Manasse  and  another.  From  a  decree 
dismissing  the  bill,  complainant  appeals.  Re- 
versed. 

J.  C.  Adklns,  of  Gainesville,  for  appellant 
T.  B.  Ellis,  Jr.,  and  W.  S.  Broome,  both  of 
Gainesville,  for  appellees. 

WHITB^ELD,  J.  The  Mutual  Life  Insur- 
ance Company  of  New  York  brought  a  bUl 
of  Interpleader  against  Manasse  and  the  Dut- 
ton  Bank,  In  which  it  Is  alleged  that  in  1893 
the  Insurance  company  Issued  a  20-payment 
life  policy  of  Insurance  for  $3,000  upon  the 
life  of  Joseph  Manasse,  he  being  the  benefici- 
ary ;  that  In  June,  1908,  the  wife  of  Manasse 
was  made  the  beneficiary,  if  living,  if  not,  to 
the  insured's  executors,  etc.;  that  in  Jnly, 
1908,  a  loan  of  $810  was  made  to  the  benefici- 
aries; that  the  loan  was  never  paid;  that 
on  June  29,  1910,  Manasse  and  his  wife  exe- 
cuted an  assignment  of  said  policy,  "in  which 
they  puriK>rted  to  assign,  transfer,  and  set 
over  all  of  their  right,  title,  and  Interest  in 
said  policy  •  •  •  to  the  First  National 
Bank  of  Gainesville,  Fla.,"  subject  to  the  loan 
above  mentioned;    that  in  June,   1912,   the 


First  National  Bank  "purported  to  assign, 
transfer,  and  set  over  all  of  its  right,  title, 
and  Interest  In  said  policy  to  the  Dutton 
Bank" ;  that  in  November,  1912,  the  wife  of 
Manasse  died ;  that  on  May  22,  1913,  the  pol- 
icy matured  with  a  credit  of  a  reserve  value 
of  $1,302.19,  also  a  cash  dividend  value  of 
$639.81,  making  a  toUl  cash  value  of  $1,942, 
against  which  amount  there  was  a  lien  of 
$810  loaned  to  the  beneficiaries,  leaving  a  net 
cash  value  of' $1,132,  which  amount  is  paya- 
ble ;  that  on  May  17,  1913,  Manasse  notified 
the  Insurance  company,  "in  writing,  that  he 
claimed  an  equity  In  the  proceeds  of  said 
policy,  in  that  he  only  assigned  to  the  First 
National  Bank  of  Gainesville,  Fla.,  the  divi- 
dends accruing  under  said  policy;  that  he 
claimed  the  reserve  value  of  said  policy,  leas 
the  loan  of  $810,"  and  that  he  would  hold  the 
company  therefor;  that  on  May  9,  1913,  Ma- 
nasse and  the  Dutton  Bank  made  a  joint  re- 
quest in  writing  for  a  check  or  draft  for  the 
$1,132  to  be  made  to  them  jointly;  that  a 
check  was  so  made  to  them  jointly  and  was 
returned  to  the  Insurance  company ;  that  the 
Dutton  Bank  has  brought  an  action  against 
the  insurance  company  for  the  $1,132;  that 
the  Insurance  company  claims  no  Interest  In 
the  fund  and  Is  embarrassed,  and  brings  the 
amount  into  court  and  prays  for  Interpleader, 
and  that  the  mentioned  action  be  enjoined, 
etc.  By  amendment  it  is  alleged  that,  on  the 
same  day  that  the  policy  was  assigned  to  the 
First  National  Bank,  the  said  bank  and  Ma- 
nasse "made  and  executed  an  agreement  as 
to  what  value  or  proportion  of  the  said  policy 
was  to  be  assigned  to  the  said  the  First  Na- 
tional Bank  of  Gainesville,  and  that  said 
memorandum  agreement  appears  to  have 
been  executed  on  the  same  date  as  the  origi- 
nal assignment  to  the  First  National  Bank 
herein;  •  •  *  that  a  copy  of  the  above 
agreement  was  served  upon  the  complainant 
herein  before  the  maturity  of  the  policy,  and 
the  complainant  herein  was  notified  that  said 
agreement  was  in  force  and  effect,  and  that 
the  said  Joseph  Manasse  notified  the  com- 
plainant herein  that  he  claimed  the  reserve 
value  of  and  on  said  policy;  that  the  Dut- 
ton Bank  took  the  assignment  from  the  First 
National  Bank  with  full  knowledge  of  said 
agreement  being  In  force."  After  demurring 
to  the  bill  of  complaint,  the  Dutton  Bank,  by 
answer,  denied  that  it  knew  or  had  any  no- 
tice or  knowledge  of  the  agreement  between 
Manasse  and  the  First  National  Bank,  at  the 
time  of  the  assignment  by  said  bank  to  the 
defendant,  or  that  defendant  took  said  assign- 
ment subject  to  said  agreement  The  Dutton 
Bank  further  averred  that  the  request  for  a 
check  to  be  made  payable  Jointly  to  Manasse 
and  the  Dutton  Bank  was  made  at  the  re- 
quest of  Manassee ;  that  the  Dutton  Bank  on 
May  26, 1913,  notified  the  Insurance  company, 
through  Its  general  manager,  to  have  a  check 
for  the  amount  made  to  the  Dutton  Bank. 
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Manaase  by  answer  avers  that  the  Dntton 
Bank  took  Its  assignment  from  the  First  Na- 
tional Bank  with  knowledge  of  the  qualified 
assignment  to  the  latter  bank  and  took  no 
rights  In  the  policy,  except  those  held  by  the 
first  assignee.  Bepllcatlon  was  filed  and  tes- 
timony taken.  The  court,  at  the  final  hear- 
ing, held  that  the  bUl  of  complaint  was  "tn- 
Bofflclent  to  entitle  the  complainant  to  main- 
tain its  bill  of  Interpleader" ;  and  that,  upon 
the  evidence,  the  equities  are  with  the  de- 
fendants. From  the  decree  dismissing  the 
bill,  an  appeal  was  taken  by  the  complainant, 
and  error  Is  assigned  on  the  final  decree. 

The  question  whether  the  Dutton  Bank  Is 
a  bona  fide  holder  for  value  of  a  valid  assign- 
ment of  the  entire  policy  and  its  proceeds 
Is  fnlly  presented  in  this  proceeding  to  which 
Manasse  is  a  party.  If  the  Dutton  Bank  had 
no  notice  or  knowledge  of  the  agreement  pur^ 
porting  to  qualify  the  assignment  to  the  First 
National  Bank,  it  may  have  title  as  against 
Manaase,  since  the  Dutton  Bank  has  an  ab- 
solute assignment,  which  was  in  the  bands  of 
the  First  National  Bank  with  the  policy,  and 
such  assignment  made  no  reference  to  the 
agreement  The  loss,  if  any,  resulting  from 
the  possession  by  the  First  National  Bank  of 
the  absolute  assignment  should  fall  on  the 
one  who  Is  responsible  for  its  existence,  inde- 
pendent of  the  agreement,  rather  than  upon 
the  Dutton  Bank,  which  took  in  good  faith 
for  value  the  outstanding  absolute  assign- 
ment vrlthout  knowledge  or  notice  of  the 
agreement,  if  such  is  the  case. 

By  analogy  to  the  holding  in  Sammis  ▼. 
L'Engle,  19  Fla.  800,  MorriU  v.  Manhattan 
Life  Ins.  Co.,  183  lU.  260,  55  N.  E.  656.  En- 
terprise liumber  Co.  v.  E^rst  Nat.  Bank  of 
Dothan,  181  Ala.  S88,  01  South.  930,  and  to 
other  cases  dted  in  23  Gyc.  11,  4  Cooley,  In- 
surance Briefs,  3816,  the  allegations  of  the 
bUI  of  complaint  appear  to  be  sufficient  for 
the  purposes  of  an  Interpleader.  As  the  Is- 
suea  relative  to  both  claims  were  fully  made 
up  by  all  the  parties  and  testimony  taken  up- 
on the  issues  made,  the  court  was  In  a  posi- 
tion to  adjudicate  the  entire  matter  so  as  to 
be  binding  upon  all  the  parties,  without  re- 
quiring further  litigation  of  any  nature.  Un- 
der these  circumstances,  the  decree  dismiss- 
ing the  bill  of  complaint  Is  reversed,  and  the 
cause  Is  remanded  for  further  proceedings  to 
fully  dispose  of  the  entire  controversy. 

Reversed. 

SHACKLEFORD,  C.  J.,  and  TATLOB, 
OOCKRELL,  and  HOCKE^  JJ.,  concur. 

(6S  Fla.  US) 

SYKES  V.  STATE. 
(Supreme  Court  of  Florida.    Nov.  24,  1914.) 

(Byllahut  by  the  Court.) 
L  GBmiNAi.   Law  e=>823  — iNSTBUcnowa  — 


Ebbob  Cubed  bt  Othkb  Instbuction, 
When,  in  a  trial  for  murder,  the  trial  Jndi 
has  given  the  general  law  of  thiv  state  as  to  se: 


defense  in  several  charges  which  were  correct 
and  clear,  and  has  also  given  three  additional 
instructions  requested  by  the  defendant,  and 
one  of  the  charges  of  the  trial  judge  is  attack- 
ed because  It  did  not  cover  a  phase  of  self-de- 
fense arising  ont  of  a  supposed  condition  of  the 
evidence,  upon  which  the  defendant  did  not  re- 
quest an  instruction,  the  judgment  of  convic- 
tion will  not  be  reversed  by  this  court  because 
of  the  alleged  defect  in  one  of  the  trial  judge's 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law^Cent.  Dig.  f{  1992-1995,  3168;  Dec.  Dig. 
^=^823,] 

2.    MANSLADOHTKB  —    SCFFtCIENCT      OF      EVI- 
DENCK. 

The  evidence  given  on  the  trial  is  sufficient 
to  sustain  the  verdict  of  manslaughter. 

Error  to  Circuit  Coort,  St  Lade  County ; 
J.  W.  Perkins,  Judge. 

Roy  Sykes  was  convicted  of  manalaughter, 
and  brings  error.    Affirmed. 

Parker  &  Johnson,  of  Ft  Pierce,  and 
Thomas  Palmer,  of  Tampa,  for  plaintltT  in 
error.  T.  F.  West,  Atty.  G«i.,  and  C.  O. 
Andrews,  Asst  Atty.  Gen.,  for  the  State. 

HOCKER,  J.  Roy  Sykes  was  Indicted  at 
the  fall  term,  1913,  of  the  circuit  court  of 
Saint  Lucie  county,  Fla.,  for  the  murder  of 
one  Horace  Matchett.  He  was  tried  at  that 
term,  convicted  of  manslaughter,  and  sen- 
tenced to  the  state  prison  at  hard  labor  for 
two  years.  He  hEis  brought  the  lodgment 
here  for  review  on  writ  of  error. 

[1]  The  first  question  presented  here  chal- 
lenges the  following  Instruction  by  the  trial 
judge  to  the  Jury: 

"A  defendant  reasonably  free  from  fault  is 
under  no  duty  to  retreat  from  an  assailant, 
where  he  reasonably  believes  that  to  retreat 
would  increase  his  peril,  but,  in  order  to  justify 
a  killing  under  the  claim  of  self-defense,  the 
slayer  must  l>e  reasonably  free  from  fault  in 
bringing  on  the  difficulty.  He  must  not  have 
been  the  intentional  aggressor  in  bringing  on  the 
difficulty,  and  he  must  have  resorted  to  all  rea- 
sonable means  (within  bis  knowledge)  and  at 
his  command  consistent  with  his  own  safety  to 
avoid  the  necessity  of  taking  human  life.  If 
the  defendant  was  the  intentional  aggressor,  or 
if  the  defendant  was  not  reasonably  free  from 
fault  In  bringing  on  the  difficulty,  or  if  there 
were  any  other  reasonable  means  at  the  de- 
fendant's command  (within  hla  knowledge)  con- 
sistent with  his  own  safety,  to  which  he  could 
have  resorted  instead  of  killing  the  deceased, 
if  he  did  kill  him.  then  he  could  not  justify  his 
act  on  the  ground  of  self-defense." 

It  seems  to  us  that  this  Instruction  is  in 
substantial  agreement  with  an  instruction 
given  by  the  trial  judge  in  the  case  of  Pea- 
don  V.  State,  46  Fla.  124,  text  134,  35  South. 
204,  and  with  the  views  of  this  court  in  oth- 
er cases.  But  it  is  contended  under  the  facts 
of  this  case  it  was  harmful.  Inasmuch  as  the 
defendant  was  not  required  to  retreat  to  the 
wall,  as  the  homicide  took  place  on  a  porch 
of  tile  boarding  house  where  the  accused 
boarded,  the  same  being  bis  castle  or  home. 

It  Is  to  be  remarked  that  the  defendant 
did  not  request  an  Instruction  modifying  the 
instruction  which  was  given  and  Is  now  at- 
tacked.   The  judge's  charges  were  exceediag- 
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ly  fall,  and  very  clear  upon  the  general  law 
of  self-defense.  In  addition,  be  gave  three 
special  Instructions  requested  by  the  defend- 
ant, which  was  all  be  was  requested  to  give. 
The  facts  In  this  case  do  not  satisfy  us  that 
the  defendant  was  entitled  to  any  modifica- 
tion of  the  rule  which  was  laid  down  in 
the  instruction  which  Is  excepted  to.  At 
least  we  feel  sure  that,  tf  the  defendant  de- 
sired the  law  of  self-defense  as  applied  to 
one  defending  himself  in  bis  own  home  to  be 
given  to  the  Jury,  he  should  have  presented 
such  an  instruction  to  the  trial  Judge,  which 
was  not  done.  Carr  t.  State,  46  Fla.  11,  34 
South.  892. 

[2]  The  next  assignment  questions  the  suffi- 
ciency of  the  evidence  to  support  the  verdict. 
A  careful  study  of  the  evidence  satisfies  us 
that  it  is  sufficient  to  sustain  the  verdict 
which  was  rendered. 

The  judgment  below  Is  affirmed. 

SHACKLEFORD,  0.  J.,  and  TAYLOR, 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 


(68  Fla.  400) 

FLORIDA  EAST  COAST  RT.  CO.  ▼. 
KNOWLES. 

(Supreme  Court  of  Florida.    Nov.  25,  1914.) 

(SyUaiut  iy  the  Court.) 

1.  Pleading  €=3l8— RsquismEs. 

The  object  of  judicial  proceeding!  la  to  as- 
certain and  to  decide  upon  disputes  between 
parties.  In  order  to  do  tiiis,  it  is  indispensable 
that  the  point  or  points  in  controversy  be  evolv- 
ed and  distinctly  presented  for  decision.  The 
pleadings  in  an  action  at  law  are  designed  to 
develop  and  present  the  precise  points  in  dis- 
pute, and  they  should  be  characterized  with  cer- 
tainty, clearness,  and  conciseness.  The  adminis- 
tration of  justice  is  a  practical  affair,  and  the 
pleadings  should  not  be  converted,  or  rather  per- 
verted, into  logomachies  or  logic  chopping. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  (§  39,  64;  Dec  Dig.  <S=>18.] 

2.  Neoligenck     4=»111— Declakation— Req- 

UISITE8. 

In  actions  at  law,  wliere  the  negligence  of 
the  defendant  is  the  basis  of  recovery,  it  is  not 
necessary  for  the  declaration  to  set  out  the  facts 
constituting  such  negligence,  but  an  allegation 
of  sufficient  acta  causing  injury  to  the  plaintiff, 
coupled  with  an  allegation  that  such  acts  were 
negligently  done,  will  be  sufficient. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  K  182-184 ;    Dec.  Dig.  «=»111.] 

3.  Pleading    €=>232  —  Plea  —  Unnecessabt 
Counts— Amendment. 

Where  a  declaration  is  filed  in  an  action 
at  law  containing  unnecessary  counts,  the  trial 
court  is  warranted  in  requiring  a  compulsory 
amendment  thereof  of  its  own  motion,  under  the 
provisions  of  section  1433  of  the  General  Stat- 
ntes  of  1906  of  Florida. 

[Ed.    Note.— For    other   cases,    see   Pleading, 
Cent  Dig.  §  593;   Dec  Dig.  ie=>232.] 

4.  Pleading  *=>364— Plea— Repuonanot. 

A  special  plea  tendering  an  issue  covered 
by  the  plea  of  not  guilty  should  be  stricken  out 
either  on  motion  of  the  plaintiff  or  by  the  court 
of  its  own  motion,  under  section  1433  of  the 
General  Statutes  of  1906,  of  Florida,  as  tending 


to  prejudice,  embarrass  or  delay  the  fair  trial 
of  ue  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §§  1156-1162 ;   Dec.  Dig.  «=>364.] 

6.  Appeal  and  Ebbob  «=>722— Assionmsnts 

OF  Ebbob. 

The  practice  of  assigning  a  large  or  unnec- 
essary number  of  errors  is  disapproved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f$  2990-2996 ;   Dec.  Dig.  <3=> 

6.  Plbadins  «=3'189,  841  —  Devttbbeb  —  Mo- 
tion FOB  Comptilsobt  Aicsndment. 

There  is  a  clear  distiaction  in  the  functions 
performed  by  a  demurrer  to  a  pleading  and  a 
motion  for  the  compulsory  amendment  thereof, 
and  this  distinction  should  be  observed.  They 
cannot  be  used  Interchangeably  and  indiscrimi- 
nately employed,  as  they  are  governed  by  essen- 
tially different  rules  of  procedure. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  £Hg.  {§  400,  1046,  1047 ;  Dec  Dig.  «=» 
189,341.5 

7.  Tbial  «=»139— Instbucted  Vkbdict— Evi- 
dence. 

A  case  should  not  be  taken  from  the  jury 
unless  the  condusion  follows  from  the  evidence 
as  matter  of  law  that  no  recovery  can  be  law- 
fully had  upon  any  view  taken  of  facts  that  the 
evidence  tends  to  establish. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  a  832,  333,  338-341,  365;  Dec.  Dig.  «=> 
139.] 

8.  TBIAI.     «=>295— iNSTBUCnONS— Constbuc- 
TION. 

In  passing  upon  a  single  instruction  or 
charge  it  should  be  considered  in  connection 
with  all  the  other  instructions  and  charges 
bearing  on  the  same  subject,  and  if,  when  thus 
considered,  the  law  appears  to  have  been  fairly 
presented  to  the  jnry,  an  assignment  predicated 
upon  the  giving  of  such  instruction  or  charge 
must  fall,  unless  under  all  the  peculiar  cir- 
cumstances of  the  case  the  court  is  of  the  opin- 
ion that  such  instruction  or  charge  was  calcu- 
lated to  confuse,  mislead,  or  prejudice  the  jury. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  703-717;    Dec.  Dig.  *=>295.] 

9.  Tbial  «=»258—lNaTBncTioNB— Request. 

Only  such  Instructions  should  be  request- 
ed by  either  the  plaintiff  or  defendant  as  bear 
upon  the  law  of  the  case,  and  will  aid  the  Jury 
in  trying  and  determining  the  issues,  as  unnec- 
essary instructions  afford  opportunities  for  er- 
ror, and  are  burdensome  to  the  courts.  When 
a  large  number  of  instructions  are  given,  they 
are  also  well  calculated  to  confuse  and  mislead 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  646.  647;   Dec  Digr«=>25&] 

10.  Appeal  and   Ebbob   d=>1001— Vebdicf— 
Evidence. 

In  passing  upon  an  assignment  baaed  upon 
the  ruling  of  the  trial  court  in  denying  a  modon 
for  a  new  trial,  which  questions  the  sufficiency 
of  the  evidence  to  sustain  the  verdict,  the  guid- 
ing principle  for  an  appellate  court  is  not  what 
it  may  think  the  jury  ought  to  have  done,  or 
what  such  court  may  think  it  would  have  done 
had  It  been  sitting  as  a  jury  in  the  case,  but 
whether  as  reasonable  men  the  jury  could  have 
found  such  verdict  from  the  evidence  adduced. 
If  thisi  question  can  be  answered  in  the  affirma- 
tive, the  action  of  the  trial  court  upon  such  mo- 
tion should  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  3922,  3928-^934;  Dec 
Dig.  «=>1001.] 
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11.  Nbw  Tkiai.  «=»99— Gkound»— Nkwlt  Dis- 
covered Evidence— Essential  Conditionb. 
ApplicationB  for  new  trial  upon  the  ground 
of  newly  discovered  evidence  are  loolced  upon 
by  the  courts  with  distrust  and  disfavor,  and 
aie  granted  only  under  the  following  restric- 
tions: (1)  The  evidence  must  have  been  dis- 
covered since  the  former  trial;  (2)  the  party 
must  have  used  diligence  to  procure  it  on  the 
former  trial ;  (3)  it  must  be  material  to  the  is- 
-sue ;  (4)  it  must  go  to  the  merits  of  the  cause, 
and  not  merely  to  impeach  the  character  of  a 
witness ;  (5)  it  must  not  be  merely  cumulative ; 
(8)  it  must  be  such  as  ought  to  produce  on  an- 
otAer  trial  an  op{iosite  result  on  the  merits. 
The  party  applying  must  make  his  vigilance 
-apparent,  for  if  it  is  left  even  doubtful  that  he 
knew  of  the  evidence,  or  that  he  might,  but  for 
n^ligence,  have  known  of  and  produced  it,  he 
wiU  not  succeed  in  his  application. 

[Ed.  Note. — For  other  cases,  see  New  TriaL 
Gent  Dig.  f  {  201,  207 ;   Dec  big.  <3=»99.] 

Error  to  Circuit  Ck>Tirt,  Putnam  Ck>unty; 
J.  T.  Wllla,  Judge. 

Action  by  John  Knowles  against  the  Flor^ 
Ida  East  CotLst  Railway  Company,  a  corpora- 
tion. Judgment  for  plalntUf,  and  defendant 
brings  error.    Affirmed. 

Alex  St  Clalr-Abrams,  of  Jacksonville,  and 
E.  E.  Haskell,  of  Palatka,  for  plaintiff  In  er- 
ror. Hllbum  &  Merryday,  of  Palatka,  for 
defendant  in  error. 

SHACKLEFORD,  C.  J.  [1-4]  John  Knowles 
brought  an  action  against  the  Florida  East 
-Coast  Railway  Company,  a  corporation,  to 
recover  damages  for  personal  Injuries  al- 
leged to  have  been  caused  by  the  negligence 
-of  the  defendant,  which  resulted  In  a  verdict 
and  Judgment  in  favor  of  the  plaintiff  for  fbe 
«am  of  $3,000.  The  original  declaration  con- 
sists of  four  counts,  to  which  the  defendant 
interposed  a  demurrer  upon  a  number  of 
gronnds,  some  of  which  were  directed  to  the 
declaration  as  an  entirety  and  others  to  the 
separate  counts,  which  demurrer  was  over- 
ruled. Subsequent  to  such  ruling  the  plain- 
tiff, by  leave  of  court,  amended  his  detfara- 
tion  by  adding  four  additional  counts,  mak- 
ing ^ght  counts  in  all.  To  the  dedaratldb 
as  amended  the  defendant  filed  nine  pleab, 
some  of  which  were  designated  as  amei£d^ 
pleas,  and  were  quite  lengthy.  The  plaiatlff 
Joined  Issue  upon  all  of  the  pleas,  and  a 
trial  was  had  before  a  Jury.  Before  taking 
up  for  consideration  any  of  the  assignments 
of  error,  we  would  call  attention  to  our  dis- 
cussion in  Seaboard  Air  Line  Railway  v. 
BoitB,  60  Fla.  429,  54  South.  13,  as  to  the 
object  of  Judicial  proceedings,  wherein  we 
hdd: 

"The  object  of  judicial  proceedings  is  to  ascer- 
tain and  to  decide  upon  disputes  oetween  par- 
ties. In  order  to  do  this,  it  is  indispensable 
that  the  point  or  points  in  controversy  be  evolv- 
ed and  distinctly  presented  for  decision.  The 
§  leadings  in  an  action  at  law  are  designed  to 
evelop  and  present  the  precise  points  in  dis- 
pute, and  they  should  be  characterized  with  cer- 
tainty, clearness,  and  conciseness.  The  admin- 
istration of  justice  is  a  practical  affair  and  the 


pleadings  should  not  be  converted,  or  rather 
perverted.  Into  logomachies  or  logic  chopping." 

We  further  held  therein: 

"In  actions  at  law,  where  the  negligence  of 
the  defendant  is  the  basis  of  recovery,  it  is  not 
necessary  for  the  declaration  to  set  out  the 
facts  constituting  such  negligence ;  but  an  alle- 
gation of  sufficient  acts  causing  injury  to  the 
plaintiff,  coupled  with  an  allegation  that  such 
acts  were  negligently  done,  will  be  sufficient" 

See,  also,  Warfleld  v.  Hepburn,  62  Fla.  409, 
67  South.  618,  wherein  we  discussed  at  some 
length  the  controlling  principles  in  fram- 
ing a  declaration  in  an  action  seeking  to  re- 
cover damages  for  personal  injuries  occa- 
sioned by  the  negligence  of  the  defendant 
We  shall  not  repeat  what  we  said  in  these 
dted  cases,  but  content  ourselves  with  this 
reference  to  them.  Still  other  decisions  of 
this  court  will  be  found  cited  therein.  We 
can  conceive  of  no  ueceHdty  for  eight  counts 
in  this  declaration.  Such  prolixity  is  vio- 
lative of  the  principles  of  good  pleading,  and 
the  declaration  might  well  have  been  ques- 
tioned by  a  motion  for  compulsory  amend- 
ment, under  section  1433  of  the  General  Stat- 
utes of  Florida,  as  tending  to  prejudice,  em- 
barrass, or  delay  the  fair  trial  of  the  action. 
The  trial  court  would  have  been  warranted 
In  requiring  such  compulsory  amendment  of 
Its  own  motion.  What  we  have  said  is  also 
applicable  to  the  prolixity  of  the  pleas.  As 
we  have  frequently  ruled,  special  pleas  ten- 
dering an  issue  covered  by  the  issue  of  not 
guilty  should  be  stricken  out,  either  on  mo- 
tion by  the  plaintiff  or  by  the  court  on  its 
own  motion.  See  Atlantic  Coast  Line  Rail- 
road Co.  V.  Crosby,  53  Fla.  400,  43  South. 
818.  No  such  motions  were  directed  either 
against  the  declaration  or  the  pleas,  but  the 
case  proceeded  to  trial,  with  the  result  as 
stated. 

[S]  Twenty-six  errors  are  assigned,  but  we 
shall  treat  only  such  as  we  think  merit  it, 
and  before  doing  that  would  call  attention 
to  what  we  said  concerning  the  practice  of 
assigning  errors  In  Mitchell  ▼.  Mason,  65 
Fla.  208,  61  South.  679. 

[I]  No  error  was  committed  in.  overruling 
the  demurrer  to  the  original  declaration,  ei- 
ther as  an.  entirety  or  the  separate  counts 
thereof,  so  the  assignments  predicated  there- 
on must  fail.  There  is  a  clear  distinction  in 
the  functions  performed  by  a  demurrer  to  a 
pleading  and  a  motion  for  the  compulsory 
amendment  thereof,  as  we  held  In  Seaboard 
Air  Line  Railway  v.  Rentz,  supra. 

[7]  We  are  also  clear  that  the  trial  court 
did  not  err  in  refusing  to  Instruct  the  jury 
to  find  a  verdict  in  favor  of  the  defendant, 
as  requested  by  the  defendant  As  we  have 
frequently  held: 

"A  case  should  not  be  taken  from  the  jury, 
unless  the  conclusion  follows  from  the  evidence, 
as  matter  of  law,  that  no  recovery  can  be  law- 
fully had  upon  any  view  taken  of  facts  that  the 
evidence  tends  to  establiah."  Jacksonville  Ter- 
minal Co.  V.  Smith,  67  Fla.  10,  64  South.  354. 
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[I,  f ]  We  find  tbat  the  court  gave  a  num- 
ber of  Instmctlons  to  tbe  Jury  at  the  plain- 
tiff's request  and  also  22  separate  Instruc- 
tions at  the  request  of  tbe  defendant,  and 
In  addition  thereto  4  "additional  charges." 
Errors  are  assigned  upon  several  of  the  In- 
structions given  at  tbe  request  of  the  plain- 
tiff, all  of  wblcb  we  have  examined,  and  are 
of  tbe  opinion  that,  construed  In  connection 
wltb  all  tbe  other  charges  and  Instructions 
given  at  the  trial,  as  must  be  done,  no  re- 
versible error  Is  made  to  appear  therein.  See 
Atlantic  Coast  Line  Railroad  Co.  v.  Crosby, 
53  Fla.  400,  43  South.  318.  Tbe  defendant 
also  has  an  assignment  based  upon  a  re- 
quested instruction,  wblcb  was  refused.  No 
error  Is  made  to  appear  here.  We  would 
call  attention  to  our  discussion  concerning 
tbe  practice  of  requesting  a  large  number  of 
instmctlons  In  Atlantic  Coast  Line  Railroad 
Co.  V.  Levy,  67  South.  47,  decided  here  at 
the  present  term. 

[10,11]  We  are  also  of  the  opinion  that 
no  error  was  committed  In  overruling  the 
notion  for  a  new  trial.  As  to  those  grounds 
thereof  which  question  the  sufficiency  of  tbe 
evidence  to  support  the  verdict  it  is  sufficient 
to  say  that  we  have  examined  all  the  evi- 
dence adduced,  and  are  of  tbe  opinion  that  it 
is  amply  sufficient  See  Atlantic  Coast  Line 
Railroad  Co.  v.  Levy,  supra,  and  authorities 
therein  cited.  As  to  the  grounds  based  upon 
newly  discovered  evidence,  it  is  sufficient  to 
say  that  such  evidence  appears  to  be  merely 
cumulative  in  its  nature.  See  Williams  v. 
State,  66  South.  424,  decided  here  at  tbe 
present  term. 

No  reversible  errors  having  been  made  to 
appear,  tbe  judgment  must  be  affirmed. 

TATLOR,  COCKRELL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 


(68  Fla.  447) 

PENSACOIiA   SANITARIUM  v.  WILKlNS. 

(Supreme  Court  of  Florida.    Dec.  1.  1914.) 

(Syllahui  tv  the  Court.) 

1.  HosPTTAia  *=»8  —  Inxdbt  to  Patibmt  — 

NEOLIGENCK    of    EMPLOTfe— EvinENCE. 

Where,  in  an  action  for  personal  injuries, 
the  damages  claimed  are  solely  for  alleged  ac- 
tual negligence,  it  is  not  error  to  exclude  evi- 
dence as  to  tbe  competency  of  the  negligent  em- 
ploy6. 

[Ed.   Note.— For  other  cases,   see  Hospitals, 
Cent.  Dig.  g  14;    Dec.  Dig.  <S=»a] 

2.  Witnesses     ®=>236  —  Exakiration  —  Ex- 
clusion or  Question. 

It  is  not  error  to  exclude  a  question  rela- 
tive to  the  extent  of  the  plaintiFs  Injury  when 
it  was  coupled  with  matter  relating  to  a  settle- 
ment of  the  claim  for  damages,  which  latter  was 
not  material  to  tbe  issues  being  tried. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  \\  817-826;    Dec  Dig.  «=»236.] 


8.  Appeal    and    Ebsor   «=3ll40— Excessive 
Recovery — Remittitdb. 

Where  the  trial  court  hag  allowed  a  remit- 
titur, the  appellate  court  will  not  reverse  the 
judgment  for  excessiveness  in  amount,  where 
tbe  award  is  not  patently  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  {  4462-4476 ;   Dec.  Dig.  «=> 

Error  to  Circuit  Court,  Escambia  County; 
3.  Emmet  Wolfe,  Judge. 

Action  by  Joseph  D.  Wilkins  against  the 
Pensacola  Sanitarium,  a  corporation.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Sullivan  &  Sullivan,  of  Pensacola,  for 
plaintiff  in  error.  R.  P.  Reese  and  John  P. 
Stokes,  both  of  Pensacola,  for  defendant  in 
error. 

WHlTFIsn^D,  J.  A  former  judgment  here- 
in, awarding  $1,290  damages  for  a  burn  on 
the  plaintiff's  leg  caused  by  leaving  a  hot 
water  bottle  in  tbe  bed  where  he  was  a  pa- 
tient in  tbe  sanitarium,  was  reversed  because 
of  tbe  admission  of  mortuary  table  followed 
by  an  apparently  excessive  verdict  for  an  in- 
jury not  shown  to  t>e  permanent  in  its  na- 
ture. Pensacola  Sanitarium  v.  Wilkins,  64 
Fla.  407,  60  South.  128. 

At  a  subsequent  trial  a  verdict  for  $1,500 
was  rendered.  As  an  alternative  for  a  new 
trial  awarded,  tbe  amount  of  the  verdict  was 
reduced  by  remittitur  to  $1,000,  and  tbe  de- 
fendant took  writ  of  error. 

[1]  As  the  damages  were  claimed  for  ao 
tual  negligence  of  a  nurse  who  was  an  em- 
ploye of  the  private  corporation  for  profit, 
there  was  no  error  in  excluding  evidence  as 
to  the  competency  of  the  nurse,  or  in  refus- 
ing a  charge  as  to  the  care  used  in  selecting 
nurses  at  the  sanitarium. 

[2]  It  was  not  error  to  exclude  a  question 
relative  to  the  extent  of  tbe  plaintiff's  in- 
jury, when  it  was  coupled  with  matter  re- 
lating to  a  settlement  of  the  claim  for  dam- 
ages which  latter  was  not  material  to  the 
i^ues  being  tried. 

'.There  was  no  error  in  permitting  the  plaln- 
4|R/to  testify  as  to  how  the  burn  was  meas- 
ureA,  tbe  plaintiff's  burned  limb  being  at  the 
time  exhibited  to  the  jury. 

[3]  As  the  evidence  of  tbe  nature  and  ex- 
tent of  the  injury  sustained  is  more  complete 
as  shown  by  this  record,  and  as  tbe  trial 
court  has  expressly  considered  the  amount 
of  the  award  in  this  second  verdict,  by  per- 
mitting a  remittitur  in  accordance  with  bis 
judgment  as  to  the  proper  amount  to  be  re- 
covered, tbe  appellate  court  will  not  disturb 
the  trial  court's  determination;  tbe  amount 
awarded  in  the  judgment  not  being  patently 
excessive. 

Judgment  affirmed. 

8HACKLEF0RD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 
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(69  Fla.  «4) 

BENNEITD  t.  STATE. 
(Supreme  Court  of  Florida.     Dec.  22,  1914.) 

(ByUabui  iy  the  Court.) 

1.  CBDaHAi.  Law  «=>1178— Assignhentb  or 
EBROB—WiatvEB— Failure  to  Aroite. 

Where  there  are  assignments  of  error  )n  a 
criminal  case  which  are  not  argued,  but  mere!/ 
repeated  and  insisted  upon  in  the  brief  of  plain- 
tiff in  error,  an  appellate  court  is  not  required 
to  do  more  than  read  the  record  carefully  in  con- 
nection with  such  assignments,  and  if  it  discov- 
ers no  plain  or  glaring  error  prejudicial  to  the 
plaintift  in  error,  onder  such  assignments,  the 
judgment  will  not  be  reversed  because  of  such 
assigned  errors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3011-3013;    Dec  Dig.  «=3 

2.  Cbiminai.  Law  «=>406— Evidenck— Toluh- 
TABT  Statement— Larceny. 

A  statement  voluntarily  made  by  one  prior 
to  bis  arrest  concerning  a  hand  bag,  for  the  lar^ 
ceny  of  which  he  was  subsequently  tried,  is  ad- 
missible in  evidence  against  him. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  786,  884-917,  920-927;  Dec. 
Dig.  «=»406.] 

8.  Cmminai,   Law   «=>406,    517— Evidbnob— 

Admissionb  Aoainst  Interest. 

The  purpose  of  section  1  of  chapter  5897 
of  the  Laws  of  Florida,  Acts  of  1909,  p.  45, 
is  to  permit  the  introduction  in  evidence  of  • 
bill  of  exceptions  containing  evidence  adduced  at 
a  former  trial,  when  certain  evidence  given  at 
such  former  trial  cannot  be  had.  Such  statute 
does  not  affect  the  rule  that  permits  of  the  in- 
troduction of  testimony  as  to  confessions  or 
admissions  against  interest,  whether  made  in 
court  or  extra judiciaL 

[Ed.  Note.— For  other  cases,'  see  Criminal 
Law,  Cent.  Dig.  §g  785,  894-917,  920-927,  H4ft- 
1156;    Dec.  Dig.  <&=»40e,  617.] 

4.  Cbiminai.  Law  $=>763— Inbtbitoted  Vkb- 

dict— Right. 

A  defendant  in  a  criminal  case  is  not  enti- 
Ued  as  of  right  to  an  Instruction  to  the  jury  to 
return  a  verdict  of  not  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S§  1713,  1727-1739;  Dec.  Dig. 
9=s>753.1 

Error  to  Criminal  Conrt  of  Record,  Volusia 
County ;  Bert  Fish,  Judge. 

Charley  Bennett  was  convicted  of  larceny, 
and  brings  error.    Affirmed. 

A.  G.  Hartridge,  of  JacksonvlUe,  for  plain- 
tiff In  error.  T.  F.  West,  Atty.  Gen.,  and  C. 
O.  Andrews,  Asst  Atty.  Gen.,  for  the  State. 

SHACKLEFORD,  C.  J.  [1]  Charley  Ben- 
nett seeks  relief  here  from  a  conviction  of  the 
crime  of  larceny.  Ten  errors  are  assigned, 
bnt  we  shall  discuss  only  those  which  are 
argued,  treating  the  others  as  having  been 
abandoned.  See  Hoodless  t.  Jemigan,  46 
Fla.  213,  35  South.  656,  and  Plttman  v.  State, 
51  Fla.  94,  41  South.  385,  8  L.  R.  A.  (N.  S.) 
509. 

The  fourth  and  fifth  assignments  are  ar- 
gued together  and  are  as  follows : 

"Fourth.  The  court  erred  in  permitting  wit- 
ness for  state  E.  L.  Smith  to  testi^  as  to  state- 
ments   made   by   defendant  while   executing  a 


search  warrant  over  the  objection  of  attorney 
for  defendant. 

"Fifth.  The  court  erred  in  denying  motion  of 
defendant's  attorney  to  strike  testimony  of 
state's  witness  E.  L.  Smith  on  the  ground  that 
it  is  improper,  the  defendant  never  having  been 
warned  that  any  statement  he  made  would  be 
likely  to  be  used  against  him ;  and  on  the  fur- 
ther eroand  that  it  is  not  germane  to  the  issue, 
and  the  witness  is  seeking  to  make  the  defendant 
testify  through  a  third  party  and  the  witness' 
testimony  is  merely  that  of  a  contradiction  of 
the  state's  witnesses.  It  is  not  a  contradiction 
of  anything  the  defendant  has  said  himself,  nor 
it  is  not  a  confession  of  any  crime." 

We  find  from  the  bill  of  exceptions  that  E. 
L.  Smith  was  Introduced  as  a  witness  for  the 
state,  and  testified  that  he  was  the  sberitf 
of  Volusia  county,  and  that  he  had  gone  to 
the  house  in  which  the  defendant  was  living. 
In  company  with  the  defendant,  with  a  search 
warrant,  under  which  be  was  authorized  to 
search  such  house  for  a  black  band  bag ;  that 
the  defendant,  who  was  not  under  arrest  at 
that  time  and  against  whom  no  criminal 
prosecution  had  been  instituted,  voluntarily 
accompanied  the  witness  to  the  bouse  and 
showed  him  the  room  which  the  defendant 
occupied  therein,  also  his  brother's  room,  and 
exhibited  to  the  witness  a  brown  suit  case, 
stating  of  bis  own  accord  to  the  witness,  with- 
out any  questions  having  been  propounded 
to  him,  that  such  suit  case  was  the  only  grip 
or  piece  of  baggage  that  he  had  brought  back 
with  him  from  Jacksonville  and  that  he  had 
borrowed  that  case  to  use  on  the  trip.  We  are 
of  the  opinion  that  these  assignments  have 
not  been  sustained.  It  bad  already  been  de- 
veloped by  the  evidence  that  the  black  hand 
bag,  with  the  larceny  of  which  the  defendant 
stood  charged,  had  been  taken  from  a  pas- 
senger coach  on  a  train  running  from  Jack- 
sonville to  De  Land  Junction,  In  which  coach 
the  defendant  was  traveling  at  the  time; 
that  the  defendant  was  seen  to  get  off  the 
train  at  De  Land  Junction  with  both  a  brown 
suit  case  and  a  black  hand  bag,  to  board  the 
train  for  De  Land  with  such  two  pieces  of 
baggage,  to  arrive  at  De  Land  velth  them, 
and  to  go  in  a  hack  with  them  from  the  sta- 
tion to  the  bouse  in  which  he  roomed.  As  the 
defendant  was  not  under  arrest  and  no  crim- 
inal proceeding  charging  him  with  such  lar- 
ceny was  pending  against  him,  there  was  no 
occasion  to  caution  or  warn  him  as  to  state- 
ments which  he  might  make.  What  we  have 
already  said  shows  the  relevancy  of  the  state- 
ment which  the  defendant  voluntarily  made. 

[2]  The  next  assignment  urged  before  us  la 
the  sixth,  which  is  as  follows: 

"Sixth.  The  court  erred  in  overruling  the  ob- 
jection of  defendant's  attorney  to  any  testimony 
of  J.  Lee  McCrory,  a  witness  for  the  state, 
sought  to  be  introduced  by  the  witness  as  to 
what  testimony  was  given  by  the  defendant  in 
the  preliminnry  trial  as  it  is  an  effort  to  com- 
pel the  defendant  to  testify,  the  law  making  it 
optional  whether  he  takes  the  stand  or  not,  and 
prohibiting  the  state  to  compel  him  to  testify; 
and  on  the  further  ground  that  under  the  deci- 
sion of  this  court  in  Coley  v.  State,  67  Fla.  178> 
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64  Sooth.  7S1,  no  testimony  given  at  a  former 
trial  of  any  cause  in  this  state  can  be  intro- 
daced  except  by  a  bill  of  exoeptiong." 

J.  Lee  McCrory,  a  state  witness,  testified 
fbat  he  held  the  position  of  county  Judge  of 
Volusia  county,  and  that  as  such  official  he 
had  caused  the  accused  to  be  brought  before 
him  for  an  examination.  In  accordance  with 
the  provlaions  of  section  3931  of  the  General 
Statutes  of  Florida,  at  which  preliminary 
bearing  or  examination  the  defendant  volun- 
tarily took  the  stand  as  a  witness  In  his  own 
behalf  and,  after  having  been  cautioned  or 
warned  as  to  any  statements  which  he  might 
maJce,  testified : 

"That  be  bad  only  one  suit  case ;  that  it  was 
a  yellow  suit  case,  and  belonged  to  his  brother 
liovin ;  that  he  did  not  have  a  black  hand  baf 
or  satchel  or  suit  case  and  knew  nothing  of  it. 

[3]  We  think  that  the  defendant  has  placed 
as  erroneous  construction  upon  section  1  of 
chapter  5897  of  the  Laws  of  Florida,  Acts  of 
1909,  p.  45,  which  reads  as  follows : 

"Section  1.  That  section  1623,  of  the  General 
Statutes  of  Florida,  in  reference  to  use  of  for- 
mer bills  of  exceptions  be,  and  the  same  is 
amended,  so  as  to  read  as  follows,  to  wit: 

"1623.  Use  of  Former  Bills  of  Exceptions.— In 
case  any  jadgment  at  law  rendered  by  any  court 
of  the  state  of  Florida  shall  be  reversed  and  a 
new  trial  awarded,  and  it  be  made  to  appear 
to  the  satisfaction  of  the  court  that  any  evidence 
used  at  the  former  trial,  whether  oral  or  writ- 
ten, and  incorporated  in  the  bill  of  exceptions, 
can  not  be  had,  theQ  the  bill  of  exceptions  taken 
at  the  previous  trial  may  be  used  as  evidence 
upon  any  subsequent  trial  of  the  case,  as  to  any 
matter  in  issue  at  the  former  trial;  provided, 
that  no  evidence  given  upon  a  former  trial  of 
any  case  pending  in  any  of  the  courts  of  the 
state  of  i^orida  shall  be  used  in  evidence  upon 
the  trial  of  any  cause  in  any  of  the  courts  in 
the  state  of  Florida,  except  as  herein  provided." 

It  is  obvious  that  the  purpose  of  this  act 
is  to  permit  the  introduction  In  evidence  of  a 
blU  of  exceptions  containing  evidence  adduc- 
ed at  a  former  trial,  upon  the  reversal  of  a 
Judgment  rendered  thereat,  when  certain  evi- 
dence given  at  such  former  trial  cannot  be 
had.  In  other  words,  provision  was  made  for 
the  admission  of  the  bill  of  exceptions  when 
the  testimony  of  a  witness  who  had  testified 
at  a  former  trial  could  not  be  had  by  reason 
of  the  death,  sickness,  or  insanity  of  such 
witness  or  by  reason  of  the  fact  that  he  is 
out  of  the  Jurisdiction  or  cannot  be  found 
after  diligent  search.  See  the  discussion  in 
Putnal  V.  SUte,  56  Fia.  86,  47  South.  864. 
Such  statute  does  not  affect  the  rule  that  per- 
mits of  the  Introduction  of  testimony  as  to 
confessions  or  admissions  against  interest, 
whether  made  in  court  or  extrajudicial.  This 
being  true,  the  case  of  Coley  v.  State,  67  Fla. 
178,  64  South.  751,  relied  upon  by  the  defend- 
ant to  support  bis  contention,  has  no  relevan- 
cy and  could  not  be  held  to  control.  There- 
fore this  assignment  must  fall. 

[4]  The  eighth  assignment  Is  based  upon 
the  denial  of  the  defendant's  motion  for  an 
Instruction  to  the  Jury  to  return  a  verdict  of 
not  guilty.     No   error  is   made  to   appear 


here.  We  have  several  times  held  that 
a  defendant  in  a  criminal  case  Is  not  entitled 
as  of  right  to  an  Instruction  to  the  Jury  to 
return  a  verdict  of  not  guilty.  See  Ryan  v 
State,  60  Fla.  26,  63  South.  448,  and  authorl 
ties  there  cited,  and  Hughes  v.  State,  61  BHa. 
32,  56  South.  463. 
The  Judgment  most  be  afilrmed. 

TAYLOR,  COCKRELL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 

(68  Fla.  SOS) 

PERKINS  ▼.  MORGAN  LUMBER  CO. 
(Supreme  Court  of  Florida.    Dec.  22,  1914.) 

(ByUahu*  by  the  Court.) 

1.  Plkadirs  «=>193— Death  or  KitFuart— 

Dboiosation— Demubbeb. 

Where  a  declaration  in  a  suit  for  damages 
for  the  death  of  an  employ^  of  a  sawmill  com- 
pany shows  npon  its  fkfx  that  the  occurrence 
by  which  the  deceased  lost  his  life  was  the  re- 
sult of  an  unavoidable  accident  for  which  the 
defendant  mill  company  was  in  no  way  respon- 
sible, a  demurrer  to  such  declaration  is  proper- 
ly sustained. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  425,  428-435,  437-443 ;  Dec  Dig. 
«=s>193.] 

2.  Master  and  Skbvant  «=>129,  219  —  In- 
JUBT  TO  Sebvart— Absttkftion  of  Rux— 
Pbo^ihate  Cavbb. 

The  declaration  in  a  suit  for  damages  for 
the  death  of  an  employ^  of  a  sawmill  company 
showed  upon  its  face  that  such  employ^,  while 
holding  the  position  of  lumber  inspector  in  and 
about  the  sawmill  of  the  defendant  company, 
and  while  standing  beside  a  revolving  platform 
designed  and  used  for  conveying  timber  or  logs 
to  a  revolving  circular  saw  by  it  to  be  cut  In 
two,  had  his  foot  to  slip,  and  fell  npon  such  re- 
volving platform,  and  was  by  it  projected  upon 
such  revolving  circular  saw,  and  thus  lost  bis 
life.  Such  declaration  also  expressly  alleged 
that  this  slipping  and  falling  by  the  deceased 
was  unavoidable  and  without  any  default  on  the 
defendant's  part  Heli,  that  this  slipping  and 
falling  bj  the  deceased  was  the  proximate  cause 
of  his  injury,  and  not  the  exposed  or  unguarded 
condition  of  such  saw,  and  that  the  defendant 
was  not  liable  therefor :  Held,  further,  tliat  the 
deceased,  being  employed  in  a  responsible  capac- 
ity in  and  about  such  sawmill,  and  being  famil- 
iar with  the  poBitions,  workings,  and  connec- 
tions of  the  different  implements  and  machinery 
there  in  use  that  were  patently  obvious,  must 
have  known  that  If  he  permitted  bis  body  to  get 
upon  and  remain  npon  sDch  revolving  platform 
that  It  would  inevitably  project  him  upon  such 
revolving  saw,  and  that  it  would  result  in  his 
very  great  or  fatal  injury,  and  that  by  accepting 
and  continuing  in  the  employment  of  the  defend- 
ant mill  company  with  fuU  knowledge  of  the 
patent  dangers  there  surrounding  him  he  as- 
sumed such  obvious  risks,  and  the  defendant  is 
not  liable  for  the  injury  that  resulted  in  hia 
death. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  257-263,  610-624;  Dec 
Dig.  «=»129,  219.] 

3.  MaSTEB  ARU  SBBVART  <S=»121— SAFEGtTABD- 
INO'  Machinebt— DUTT  OF  Masteb. 

A  sawmill  company  engaged  in  converting 
timber  into  merchantable  lumber  is  not  under 
any  legal  duty  either  to  its  employes  or  the  pub- 
lic generally,  nor  is  it  practically  possible  for 
them,  to  keep  all  of  the  saws  necessary  to  their 
business  either  covered  in  or  guarded   against 
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catting  Into  any  object  that  may  accidentally 
oome  in  contact  with  them. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  228-231 ;  Dec.  Dig.  «=» 
121.] 

4.  JPleading    «=»364  —  Bvidbncb  —  Photo- 

ORAPns. 

Where  a  party  suing  for  damages  for  the 
death  of  another  undertakes  to  make  photo- 
graphs of  the  alleged  scene  of  the  tragedy  a 
part  of  hia  declaration,  such  photographs,  and 
all  averments  connecting  them  with  the  case, 
are  properly  stricken  on  motion,  as  it  is  con- 
trary to  all  established  rules  for  a  party  to 
thus  plead  his  evidence,  particularly  so  when  to 
become  admissible  as  evidence  the  matter  so 
pleaded  requires  identification  and  authentication 
by  some  witness  under  oath  and  subject  to 
cross-examination. 

[Ed.  Note.— For  other  ca«es,  see  Pleading, 
Cent.  Dig.  H  1166-1162 ;   Dec.  Dig.  «s>364.] 

Error  to  Olrcult  Court,  Duval  Coanty; 
Daniel  A.  SimmcHis,  Judge. 

Action  by  B.  E.  PerUns,  as  administrator 
of  tte  estate  of  Ludan  A.  Speir,  deceased, 
against  the  Morgan  Lumber  Company,  a  cor- 
poration. Judgment  for  defendant,  and  plaln- 
tlir  brings  error.    Affirmed. 

A,  H.  &  Roswell  King,  of  Jacksonville,  for 
plaintiff  in  error.  Marks,  Marks  &  Holt,  of 
Jacksonville,  for  defendant  In  ^ror. 

TAYLOR,  J.  The  plaintiff  In  error,  as 
plaintlft  below,  sued  the  defendant  in  error, 
as  defendant  below,  in  the  circuit  court  of 
Dnval  county.  The  first  amended  declara- 
tion in  the  case  alleged  as  follows: 

"That  plaintiff  has  been  duly  constituted  and 
appointed  administrator  of  the  estate  of  Lucian 
A.  Speir,  deceased,  by  the  probate  court  in  and 
for  Duval  county,  Fla.,  then  and  therein  hav- 
ing jurisdiction  in  the  premises,  and  as  such  has 
dmy  qualified  before  such  court;  that  at  the 
time  of  the  decease  of  Lucian  A.  Speii  he  left 
no  widow  and  no  child  and  no  person  dependent 
upon  him  for  support. 

"That  the  defendant  corporation,  on  the  17th 
day  of  February,  1913,  and  for  a  long  time 
theretofore,  was  the  owner  and  operated  a  cer- 
tain sawmill  in  the  county  of  Dnval  and  state 
of  Florida;  that  at  said  mill  of  defendant,  at 
the  time  and  place  hereinafter  alleged,  there 
was  a'  conveyor  which  carried  lumber  and  fed 
it  to  a  saw  located  at  the  lower  end  of  said  .con- 
veyor.; and  plaintiff  alleges  that  his  decedent 
was,  at  said  time  and  place  employed  by  said 
defendant  in  and  about  said  sawmill,  and  that 
on  said  date— to  wit,  the  17th  day  of  February, 
1913— deceased,  while  then  and  there  in  the 
performance  of  his  duties  of  the  said  employ- 
ment, accidentally  lost  his  footing  and  fell  upon 
said  conveyor  and  rolled  down  and  along  it  to 
and  upon  the  said  saw  located  as  aforesaid, 
thereby  so  greatly  wounding,  bruising,  and  in- 
juring said  deceased,  Lucian  A.  Speir,  that  he 
died  from  and  as  the  result  of  the  said  injuries, 
inflicted  as  aforesaid;  and  plaintiff  alleges  that 
defendant  was  guilty  of  negligence  in  the  prem- 
ises in  this  to  wit,  that  it  failed  to  provide  a 
sufficient  guard  or  shield  to  cover  said  saw  for 
the  protection  of  deceased  and  other  employtSs 
similarly  situated  as  it  was  the  duty  of  defend- 
ant to  provide  in  the  premises,  from  its  danger- 
ous effects;  and  plaintiff  alleges  that  said  dan- 
geroas  condition  was  known,  or  should  have 
been  known  to  defendant  in  the  exercise  of  rea- 
sonable care  and  diligence;  that  it  failed  in  the 
premises  to  provide  a  safe  place  for  decedent 


and  other  employes  to  work;  that  defendant 
failed  to  equip  its  said  mill  with  modern  and 
improved  machinery  for  the  protection  of  deceas- 
ed and  its  other  employes;  and  plaintiff  allies 
that,  by  reason  of  the  death  of  the  said  Lucian 
A.  Speir.  he  has  sustained  damages  in  the  sum 
of  $50,000;  wherefore  plaintiff  brings  this  suit 
and  claims  $60,000  damages  of  defendant" 

To  this  amended  declaration  the  defendant 
demurred  on  the  following  grounds: 

"(1)  Said  declaration  is  vague,  indefinite  and 
uncertain. 

"(2X  Said  declaration  affirmatively  shows  that 
the  alleged  injury  was  the  result  of  an  acci- 
dent 

"(8)  Said  declaration  shows  that  the  proxi- 
mate cause  of  the  alleged  Injury  was  the  acci- 
dental losing  of  the  deceased  s  footing  and  fall- 
ing upon  the  said  conveyor. 

(4)  Said  declaration  shows  no  breach  of  duty 
on  the  part  of  the  defendant 

"(5)  It  does.not  appear  from  said  declaration 
that  decedent  was  acting  within  the  scope  of  his 
employment  at  the  time  of  the  alleged  injury. 

"(6)  It  affirmatively  appears  from  said  dec- 
laration that  at  the  actual  time  of  the  alleged 
injury  complained  of  the  deceased'  was  acting 
without  the  scope  of  bis  employment 

"(7)  Said  declaration  affirmatively  shows  that 
the  proximate  cause  of  the  alleged  injury  was 
not  the  alleged  negligence  of  the  defendant 

"(S)  Said  declaration  affirmatively  shows  that 
the  proximate  cause  of  the  alleged  injury  com- 
plained of  was  the  negligence  of  the  deceased. 

"(9)  It  does  not  appear  in  and  by  said  decla- 
ration that  the  said  saw  could  have  been  so 
shielded  or  covered  as  to  protect  employes  from 
its  alleged  dangerous  effects. 

"(10)  It  affirmatively  appears  that  the  alleged 
dangers  were  open,  patent  and  obvious,  and 
plainly  and  easily  ascertainable  to  deceased. 

"(11)  There  was  no  obligation  on  the  part  of 
defendant  to  guard  against  injury  to  the  deceas- 
ed or  other  employes  who  'fell  upon  said  con- 
veyor and  rolled  down  it  to  and  upon  the  said 
saw.' 

"(12)  It  does  not  appear  that  the  alleged 
breaches  of  duty  were  or  that  any  of  them  was 
the  proximate  cause  of  the  alleged  injury  com- 
plained of. 

"(13)  The  declaration  alleges  an  improper 
standard  or  degree  of  duty  owing  by  the  de- 
fendant to  the  plaintiffs  decedent 

"(14)  It  affirmatively  appears  that  the  deceas- 
ed by  his  negligent  acts  contributed  proximate- 
ly to  his  own  injury. 

"(15)  The  declaration  falls  to  set  forth  facU 
sufficient  to  show  the  defendant  guilty  of  the 
negligence  complained  of. 

"(16)  It  does  not  appear  that  the  deceased 
was  necessarily  or  properly  In  the  place  or  posi- 
tion from  whence  he  fell  upon  the  said  conveyor. 

"(17)  The  cause  of  the  death  of  the  deceased 
is  not  sufficiently  shown. 

"(18)  It  does  not  appear  that  a  shield  or  cov- 
er for  the  said  saw  was  necessary  for  the  safety 
of  the  deceased  while  performing  his  duties  as 
a  lumber  inspector. 

"(19)  It  does  not  appear  how  or  in  what  way 
the  plaintiff  has  sustained  the  damages  alleged. 

This  demurrer  was,  after  argument,  sus- 
tained by  the  court  below  with  leave  to  the 
plaintiff  to  amend.  The  plaintiff  then  filed 
bis  second  amended  declaration,  alleging 
therein  as  follows: 

"That  the  plaintiff  has  been  duly  constituted 
and  appointed  administrator  of  the  estate  of 
Lucian  A.  Speir,  deceased,  by  the  probate  court 
in  and  for  Duval  county,  Fla.,  then  and  therein 
having  jurisdiction  in  the  premises,  and  as  such 
has  duly  qualified  before  such  court ;  that  at  the 
time  of  the  decease  of  said  Lucian  A.  Speir  he 
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left  no  widow  and  no  child  and  no  person  de- 
pendent upon  him  for  support. 

"That  the  defendant  corporation,  on  the  17th 
day  of  February,  1913,  and  for  a  long  time 
theretofore,  was  the  owner  of  and  operated  a 
certain  sawmill  in  the  county  of  Dnval  and 
state  of  Florida ;  that  as  part  of  said  mill  of  de- 
fendant at  the  time  and  place  hereinafter  al- 
leged there  was  a  conveyor  constructed  and  nsed 
for  the  purpose  of  carrying  lumber  and  feeding 
it  to  a  butting  saw  located  at  the  lower  end 
of  said  conveyor ;  and  plaintiff  alleges  that  his 
decedent  was  at  said  time  and  place  employed 
by  said  defendant  in  and  about  said  sawmill, 
and  that  on  said  date — to  wit,  the  17th  day  of 
February,  1913 — deceased,  while  then  and  there 
in  the  performance  of  his  duties  in  the  said  em- 
ployment, fell  upon  said  conveyor  and  was  car- 
ried down  and  along  it  to  and  upon  the  said  saw 
located  as  aforesaid,  by  reason  whereof  deceased 
was  BO  greatly  wounded,  bruised,  and  injured 
that  he,  on  or  about  said  day,  died  from  and  as 
a  result  of  said  injuries  inflicte^  as  aforesaid ; 
and  plaintiff  says  that  said  fall  was  occasioned 
by  circumstances  unforeseen  and  unforeseeable 
to  and  by  decedent  while  in  the  performance  of 
his  duties  to  and  for  the  defendant  and  without 
the  negligence  of  deceased  or  the  defendant; 
that  said  fall  was  occasioned  by  circumstances 
in  the  premises  which  were  not  foreseen  nor  ap- 
prehended by  deceased  in  the  exercise  of  due  care 
and  caution;  that  deceased  was,  at  the  time 
of  said  unforeseen  and  unforseeable  fall  in  the 
performance  of  his  duties,  engaged  in  attending 
to  the  passage  of  lumber  along  said  roller  bed  at 
or  about  the  place  where  the  figure  of  a  man 
is  seen  standing  in  photogrsph  No.  1,  herewith 
filed  as  part  hereof,  and  walking  or  standing 
on  the  unobstructed  floor  of  the  mill,  where  no 
danger  could  be  or  was  foreseen  or  apprehended 
by  deceased,  and  where  there  was  no  danger  to 
deceased  in  the  performance  of  his  duties  to  de- 
fendant ;  and  plaintiff  alleges  that  defendant  was 
guilty  of  negligence  in  the  premises,  in  this,  to 
wit,  that  it  failed  to  provide  a  sufficient  guard 
or  rail  to  cover  said  saw  for  the  protection  of 
deceased  and  other  employes  similarly  situated 
in  the  premises  from  its  dangerous  effects,  as 
it  was  in  duty  bound  to  do  in  the  exercise  of 
due  care  and  caution  tor  the  safety  and  protec- 
tion of  deceased  and  other  employes  similarly 
situated;  and  plaintiff  alleges  that  said  dan- 
gerous condition  was  known  by  defendant,  or 
should  have  been  known  to  the  defendant  in  the 
exercise  of  reasonable  care  and  diligence  for 
the  safety  and  protection  of  the  deceased  and  oth- 
er employes  similarly  situated ;  and  plaintiff  al- 
leges that  defendant  failed  in  its  duty  in  the 
premises  to  provide  then  and  there  a  reasonably 
safe  place  for  decedent  and  other  employes  simi- 
larly situated  to  perform  the  duties  of  their  em- 
ployment to  defendant,  but,  on  the  contrary,  de- 
fendant carelessly  and  negligently  left  its  said 
saw  exposed,  to  wit,  16  inches  beyond  and  out- 
side of  any  barrier  or  guard  whatever,  as  ap- 
pears by  and  from  two  photographs  of  said  saw 
and  its  arrangement  herewith  filed  and  made  a 

gart  of  this  declaration,  the  same  as  if  embodied 
erein,  numbered,  respectively,  1  and  2,  said  saw 
so  appearing  on  said  photographs  at  the  words 
written  thereon  in  quotations  'Saw' ;  and  plain- 
tiff alleges  that,  bad  the  guard  or  barrier  extend- 
ed to  or  beyond  or  throughout  the  circumfer- 
ence of  said  saw,  such  injuries  would  not  have 
been  inflicted  upon  the  deceased,  from  the  result 
of  which  he  died  as  aforesaid ;  and  plaintiff  al- 
leges that  modern,  adequate,  customary,  or  up- 
t<^ate  construction  in  the  premises  required  de- 
fendant to  so  construct  said  saw  and  its  inci- 
dent machinery  that  said  saw  ought,  in  the  ex- 
ercise of  due  care  and  caution  by  defendant,  to 
have  been  protected  by  a  barrier  guard  or  in- 
closure  extending  throughout  the  exposed  face 
or  breadth  of  said  saw,  or  by  so  arranging  said 
saw  that  in  its  operation  it  would  have  disap- 
peared below  said  roller  bed  as  defendant  had 
provided  at  all  other  places  along  said  roller 


bed  for  the  safety  of  its  employes,  as  will  be 
seen  by  reference  to  photographs  marked  3  and 
4  herewith  filed  and  made  a  part  hereof  the 
same  as  if  embodied  herein,  the  saw  in  No.  3 
showing  as  raised  in  No.  4  as  having  disappear- 
ed below  the  surface  of  said  roller  bed  where 
it  is  free  from  aU  danger;  but  plaintiff  alleges 
that  defendant  failed  to  so  construct  or  arrange 
its  said  machinery  and  the  aaw  which  caused 
the  death  of  the  deceased,  as  will  appear  from 
said  photographs  1  and  2. 

"And  plaintiff  alleges  that  by  reason  of  the 
death  of  the  said  Lucian  A.  Speir  he  has  sus- 
tained damages  in  the  sum  of  $50,000;  where- 
fore plaintiff  brings  his  suit  and  claims  $50,000 
damages  of  defendant" 

To  this  second  amended  declaration  the 
defendant  again  demurred,  upon  the  same 
grounds  as  set  forth  In  the  demurrer  above 
to  the  first  amended  declaration.  This  de- 
murrer was,  after  argument,  also  sustained 
by  the  circuit  judge.  The  defendant  also 
moved  to  strike  certain  parts  of  the  second 
amended  declaration  as  follows: 

"Comes  now  the  defendant  and  ntoves  the 
court  for  an  order  requiring  the  plaintiff  to 
strike  from  its  declaration  the  portions  there- 
of hereafter  stated,  the  said  portions  being  so 
framed  as  to  prejudice,  embarrass,  and  delay  the 
fair  trial  of  the  action. 

"Plaintiff  first  moves  to  strike  the  four  photo- 
graphs numbered  1  to  4,  inclusive,  filed  with  the 
declaration  and  by  reference  made  a  part  ther» 
of,  upon  the  following  grounds: 

'(1)  Each  of  said  pnotographs  shows  and  con- 
tains much  that  is  not  relevant  to  the  supposed 
cause  of  action  sued  upon. 

"(2)  Neither  of  the  said  photograph*  has  been 
properly  or  sufliciently  identified. 

"(3)  By  attempting  to  make  the  said  photo- 
graphs a  part  of  the  said  declaration,  the  plain- 
tiff is  merely  seeking  to  plead  his  evidence. 

"(4)  If  the  photographs  or  any  of  them  are 
allowed  to  remain  a  part  of  the  declaration,  the 
plaintiff  might  thus  get  before  the  jury  without 
proper  authentication  or  identification  matter* 
and  things  that  amount  to  mere  evidence,  with- 
out giving  defendant  opportunity  to  object 
thereto. 

"(5)  It  Is  not  sufficiently  shown  that  the  phys- 
ical conditions  portrayed  by  the  said  photo- 
graphs or  any  of  them  are  as  they  existed  at  the 
time  of  the  accident. 

"(6)  Photographs  3  and  4  are  invoked  in  the 
attempt  to  limit  the  defendant  to  one  method  or 
arrangement  of  its  machinery,  which  is  an  effort 
to  impose  upon  the  defendant  an  improper  stand- 
ard or  degree  of  duty. 

"Defendant  further  moves  the  court  for  an  or- 
der requiring  the  plaintiff  to  strike  from  his  dec- 
laration the  portions  thereof  hereafter  stated, 
the  same  being  so  framed  as  to  prejudice  and 
embarrass  the  fair  trial  of  this  action : 

"The  words :  'At  or  about  the  place  where  the 
figure  of  a  man  is  seen  standing  in  photograph 
No.  1  herewith  filed  as  a  part  hereof? 

"The  words:  'As  appears  by  and  from  two 
photographs  the  said  saw  and  its  arrangement 
herewith  filed  as  and  made  a  part  of  this  decla- 
ration, the  same  as  if  embodied  herein,  number- 
ed respectively  1  and  2,  said  saw  so  appearing 
on  said  photographs  at  the  word  written  there- 
on in  quotations  'Saw.' 

"The  words:  'Or  by  so  arranging  saw  that  in 
its  operation  it  would  have  disappeared  below 
said  roller  bed  as  defendant  had  provided  at  all 
other  places  along  said  roller  hed  for  the  safety 
of  its  employes,  as  will  be  seen  by  reference  to 
photographs  3  and  4  herewith  filed  and  made  a 
part  hereof,  the  same  as  if  embodied  herein,  the 
saw  in  No.  3  showing  as  raised  and  in  No.  4 
as  having  disappeared  below  the  surface  of  said 
roller  bed,  where  it  is  free  from  all  danger. 
But  plaintiff  allege*  that  defendant  failed  to  •« 
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constmct  or  ariange  ita  said  machinery  and  the 
■aw  which  caused  the  death  of  the  deceased,  as 
will  appear  from  said  photographs  1  and  2. 

"Grounda  of  Motion. 

"(1)  The  words,  phrases,  and  allegations 
■ought  to  be  stricken  are  immaterial  and  irrele- 
vant to  the  supposed  cause  of  action  sued  upon. 

"(2)  It  is  sought  by  the  langiiage  objected  to 
to  subject  the  defendant  to  an  improper  stand- 
ard or  degree  of  duty  owing  to  the  plaintiff's 
decedent  or  other  employ^. 

"(3)  By  the  last  collection  of  words  sought  to 
be  stricken,  plaintiff  attempts  to  limit  the  de- 
fendant to  one  particular  method  or  arrange- 
ment of  its  machinery,  which,  if  allowed,  would 
anbject  the  defendant  to  improper  standard  or 
degree  of  duty  owing  to  ita  employes." 

Tbis  motion  was  also  granted  by  the  dr- 
cnlt  Judge.  Thereafter,  the  plaintiff  declin- 
ing to  further  amend  his  declaration,  final 
judgment  upon  the  demurrer  to  the  declara- 
tion was  entered  In  the  defendant's  favor. 
For  review  of  this  Judgment  the  plaintiff  be- 
low brings  the  case  here  by  writ  of  error. 
The  rulings  of  the  court  below  sustaining 
the  demurrers  to  tbe  first  and  second  amend- 
ed declarations,  and  granting  the  motion  to 
strike  certain  parts  of  the  second  amended 
declaration  and  the  entry  of  final  Judgment 
on  tbe  last  demurrer,  are  assigned  as  error. 

[1-3]  There  was  no  error  in  any  of  these 
rulings.  Both  declarations  show  upon  their 
face  that  the  tragic  occurrence  by  which  tbe 
deceased  Intestate  lost  bis  life  was  tbe  re- 
sult of  an  unavoidable  accident  tor  which 
the  defendant  was  in  no  way  responsible. 
The  deceased  was  an  employ^  of  tbe  defend- 
ant company,  holding  a  position  of  responsi- 
bility in  and  about  their  milling  works,  fa- 
miliar with  tbe  positions  and  workings  and 
connections  of  tbe  different  implements  and 
machinery  that  were  patently  obvious,  and 
must  have  known  that,  if  he  permitted  his 
body  to  get  upon  and  remain  upon  the  re- 
volving platform,  designed  and  used  for  con- 
veying stick  of  timber  to  a  revolving  cir- 
cular saw  by  it  to  be  cut  in  two,  such  mov- 
ing platform  would  inevitably  project  bim 
upon  such  revolving  saw,  and  that  it  would 
result  In  bis  very  great  or  fatal  Injury;  and 
he  assumed  tbe  obvious  risks  by  accepting 
and  continuing  in  tbe  employment  of  tbe  de- 
fendabt  with  full  knowledge  of  tbe  patent 
dangers  there  surrounding  him.  Tbe  pith  of 
tbe-  negligence  alleged  against  the  defendant 
company  is  that  it  negligently  left  or  kept 
tbe  saw  that  produced  tbe  death  of  the  de- 
ceased openly  exposed,  instead  of  having  It 
covered  in  or  guarded  against  cutting  into 
objects  accidentally  exposed  to  its  cutting 
edge,  and  that  this  negligence  was  tbe  prox- 
imate cause  of  tbe  fatal  accident  to  tbe  de- 
ceased. We  do  not  understand  that  it  is  tbe 
legal  duty  of  sawmill  companies  engaged  In 

07  80.-9 


converting  timber  into  merchantable  lumber, 
owed  either  to  their  employes  or  to  tbe  pub- 
lic generally,  or  that  it  is  practically  possi- 
ble for  them  to  keep  all  of  the  saws  neces- 
sary to  their  business  either  covered  in  or 
guarded  against  cutting  into  any  object  that 
may  accidentally  come  in  contact  with  them. 
And  this  supposed  duty,  assumed  by  the  dec- 
laration to  have  been  violated  in  this  case, 
is  one  that  does  not  In  reality  exist  in  law. 
Both  declarations  show  upon  their  face  that 
the  proximate  cause  of  the  injury  to  tbe  de- 
ceased was  tbe  fact  of  bis  accidentally  slip- 
ping from  bis  footing  on  the  floor  beside  tbe 
moving  carriage  designed  and  used  for  con- 
veying timber  to  the  alleged  exposed  saw, 
and  thereby  being  thrown  upon  such  moving 
timber  conveyor  and  by  it  being  projected 
upon  such  revolving  saw.  If  be  bad  not  ac- 
cidentally slipped  and  fallen  ,on  the  moving 
lumber  conveyor,  he  would  not  have  met 
with  any  injury  whatsoever.  And  yet  tbis 
slipping  and  falling  Is  alleged  in  the  dec- 
larations to  have  been  unavoidable  and  with- 
out any  default  on  the  defendant's  part 
That  this  accidental  falling  was  tbe  prox- 
imate cause  of  tbe  injury  to  tbe  deceased, 
see  the  following  authorities:  P.  H.  &  F.  M. 
Roots  Co.  T.  Meeker,  165  Ind.  182,  73  N.  B. 
253;  Crawford  &  McCrlmmon  Co.  v.  Goae, 
172  Ind.  81,  87  N.  B.  711;  Leynes  v.  Tampa 
Foundry  &  Machine  Co.,  56  Fla.  488,  47 
South.  818. 

[4]  As  to  the  ruling  striking  out  from  the 
second  amended  declaration  those  para- 
graphs thereof  that  undertook  to  exhibit  four 
pbotograplis  of  tbe  mill  where  the  accident 
was  supposed  to  have  occurred,  as  parts  of 
the  declaration,  there  was  no  error.  At  best, 
these  photos  may  have  become  evidence  at 
tbe  trial  of  the  cause  if  properly  identified 
and  shown  to  be  pertinent  to  any  issue  la  tbe 
cause,  but  to  permit  them  to  be  interjected 
Into  tbe  case  as  part  of  the  plaintiff's  Initial 
pleading  was  nothing  more  than  an  attempt 
on  the  plaintiff's  part  to  plead  his  evidence, 
and  thus  to  get  it  before  tb^  Jur;^  without 
tbe  precedent  step  of  proper  identification 
and  authentication  by  tbe  oath  of  some  wit- 
ness subject  to  cross-examination.  It  Is  con- 
trary to  aU  established  rules  for  a  parl7  to 
plead  his  evidence  in  a  cause;  particularly 
so  when,  to  become  admissible  as  evidence, 
tbe  matter  so  pleaded  requires  identification 
and  authentication  by  some  witness  under 
oath  and  subject  to  cross-examination. 

Tbe  Judgment  of  the  court  below  In  said 
cause  is  hereby  affirmed,  at  the  cost  of  tbe 
plaintiff  in  error. 

SHACKLES'OHD,  C.  J.,  and  COCKRBLI^ 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 
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LAND  ▼,  TAMPA  TIMES  PUB.  CO. 
(Supreme  Court  of  Florida.     Dec.   22,  1914.) 

(Syllabiu  by  the  Court.) 

1.  LlBKL   AND    SLANDEB   «=36— LIBEL— RIGHT 

OF  Action. 

A  civil  action  for  libel  will  lie  when  there 
has  been  a  false  and  anpririleged  publication 
by  letter  or  otherwise  which  exposes  a  person 
to  distrust,  hatred,  contempt,  ridicule,  or  ob- 
loquy, or  which  causes  such  person  to  be  avoid- 
ed, or  which  has  a  tendency  to  Injure  such  per- 
son in  his  office,  occupation,  business,  or  em- 
ployment. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ff  3-16;   Dec.  Dig.  «=»6.] 

2.  LiBSI.  AND  SI.ANDEB  «=>6— LIBELOUS  PUB- 
LICATION—Wh  AT  CoNSTrrxjTES. 

Where  a  publication  is  false  and  not  privi- 
leged, and  is  such  that  its  natural  and  proximate 
consequence  necessarily  causes  injury  to  a  per- 
son in  his  personal,  social,  officiid,  or  business 
relations  of  life,  wrong  and  injury  are  presumed 
or  Implied,  and  snch  publication  Is  actionable 
perse. 

(Ed.  Note. — ^Por  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {§  3-16 ;   Dec.  Dig.  cg=>6.] 

8.  LiBEi,  AND  Slandbb  4=934,  8&— Libelous 
Publication  —  Pleadinq  —  Special  Dau- 

AOES. 

The  malicious  publication  In  a  newspaper 
article  containing  a  false  statement  that  the 
plaintiff  "hangs  around  in  a  disreputable  part 
of  a  named  city  is  not  privileged,  and,  its 
natural  and  proximate  consequences  being  to 
cause  an  injury  to  him  in  his  personal,  social, 
or  business  relations  in  life,  such  a  publication 
is  libelous  per  se,  making  an  allegation  of  spe- 
cial damages  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
eiander.  Cent  Dig.  !{  113,  213,  214 ;  Dec.  Dig. 
«s»34,  89.] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty;  F.  M.  Robles,  Judge. 

Action  for  libel  by  Samuel  Land,  by  next 
friend,  against  tbe  Tampa  Times  Publisbing 
Company,  a  corporation.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Re- 
versed. 

S.  V.  Ray,  of  Tampa,  for  plaintiff  in  error. 
K.  L  McKay,  of  Tampa,  for  defendant  in 
error. 

• 

WHITFIELD,  J.  An  action  fof  libel  was 
brought  against  the  company  for  "wickedly 
and  maliciously  intending  to  injure  the  plain- 
tiff and  bring  hfm  Into  public  scandal  and 
disgrace  •  •  •  wickedly  and  maliciously 
did  comiKtse  and  publish,  and  cause  to  be 
composed  and  published,  of  and  concerning 
the  plaintiff,  in  a  certain  newspaper  called 
the  Tampa  Dally  Times  •  •  •  a  certain 
false,  scandalous,  malicious,  and  defamatory 
libel,  containing,  among  other  things,  tbe 
false,  scandalous,  malicious,  defamatory,  and 
libelous  matters  following,  of  and  concern- 
ing the  plaintiff,  viz.:  •  •  •  The  lad 
[meaning  tbe  plaintiffj  •  •  •  hangs 
around  in  a  disreputable  part  of  a  stated 
city.  •  •  •"  It  is  alleged  that  plaintiff 
had  enjoyed  the  esteem  and  good  opinion  of 
his  neighbors  and  other  worthy  citizens  of 


the  state,  and  that  by  means  of  the  publica- 
tion he  has  been  and  is  greatly  Injured  In 
his  good  name,  credit,  and  reputation,  and 
brought  into  public  scandal  and  disgrace,  and 
has  been  shunned  by  divers  persons.  Plain- 
tiff claims  substantial  damages.  No  special 
damages  are  alleged.  A  demurrer  to  the  dec- 
laration was  sustained,  and,  the  plaintiff  de- 
clining to  further  plead  or  amend,  final  Judg- 
ment for  the  defendant  was  rendered,  and 
the  plaintiff  took  writ  of  error.  This  action 
is  for  libel,  not  slander. 

[1]  A  civil  action  for  libel  will  lie  when 
there  has  been  a  false  and  unprivileged  pub- 
lication by  letter  or  otherwise  which  expos- 
es a  person  to  distrust,  hatred,  contempt, 
ridicule,  or  obloquy,  or  which  causes  such 
person  to  be  avoided,  or  which  has  a  tenden- 
cy to  injure  snch  person  In  his  ofilce,  occu- 
pation, business  or  employment 

[2]  Where  a  publication  is  false,  and  not 
privileged,  and  Is  such  that  its  natural  and 
proximate  consequence  necessarily  causes  in- 
jury to  a  person  in  his  personal,  sodal,  of- 
ficial, or  business  relations  of  life,  wrong  and 
injury  are  presumed  or  Implied,  and  such 
publication  is  actionable  per  se.  Brlggs  v. 
Brown,  65  Fla.  417,  46  South.  325;  Mont- 
gomery v.  Knox,  23  Fla.  695,  3  South.  211; 
Jones  V.  Greeley,  26  Fla.  029,  6  South.  448. 

[3]  The  malicious  publication  in  a  news- 
paper article  containing  a  false  statement 
that  the  plaintiff  "hangs  around  in  a  disrep- 
utable part  of  a  named  city  is  not  privileg- 
ed, and  its  natural  and  proximate  conse- 
quences are  to  cause  an  injury  to  him  in  his 
personal,  social,  or  business  relations  in  life, 
and  such  a  publication  is  libelous  per  se, 
making  an  allegation  of  special  damages 
unnecessary. 

The  Judgment  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


WHITTLE  et  al.  v 
(Supreme   Court   of  Florida. 


(68  Fla.  441) 
LONG. 
Dec.   1,   1914.) 


(Bt/ttabut  6tf  the  Court.) 

Bquitt  *=»418— Decree  Pro  Confesso. 

Where  a  suit  is  irregularly  brought  in  the 
name  of  a  deceased  person  as  sole  complaioant, 
and  after  decree  pro  confesso  a  real  party  is 
made  sole  complainant,  no  notice  thereof  be- 
ing served  on  the  defendants  and  they  in  no 
wise  appear  in  the  cause,  the  defendants  not 
having  had  their  dajr  in  court  as  to  the  amend- 
ment, a  decree  against  the  defendants  is  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Equity, 
Cent.  Dig.  {{  952-971 ;    Dec.  Dig.  <8=»418.] 

Appeal  from  Circuit  Court,  Hillsborough 
County;   F.  M.  Robles,  Judge. 

Suit  by  Addle  Long,  as  administratrix,  etc., 
against  Durwood  Whittle  and  others.  From 
a  decree  for  complainant,  defendants  appeaL 
Reversed. 
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H.  P.  Baya  and  B.  B.  Dramrlght,  both  of 
Tampa,  for  appellants.  G.  C.  Wbitaker,  of 
Tampa,  for  appellee. 

WHITFIELD,  J.  A  8ult  to  enforce  a  mort- 
gage lien  upon  land  was  brought  In  the  name 
of  the  mortgagee,  who  was  then  deceased, 
and  service  of  process  was  made  upon  the 
defendants  who  did  not  appear.  A  decree 
pro  conf esao  was  entered  for  failure  to  plead, 
answer,  or  demur.  Subsequently  the  succes- 
sor In  title  to  the  mortgagee,  upon  petition,  no 
notice  of  which  was  served  on  the  defend- 
ants, was  admitted  and  made  the  sole  com- 
plainant. Testimony  was  taken  for  the  com- 
plainant, the  defendants  not  appearing  in 
the  cause  before  final  decree  against  tbem, 
from  which  they  appealed. 

As  the  suit  was  irregularly  brought  in  the 
name  of  a  deceased  person  as  the  sole  com- 
plainant, and  as  after  decree  pro  confess© 
a  real  party  was  made  the  sole  complainant, 
no  notice  thereof  being  served  on  the  defend- 
ants, and  they  in  no  wise  appeared  in  the 
cause,  and  the  appellants  not  having  had 
their  day  in  court  as  to  this  amendment,  the 
decree  against  them  is  erroneous,  and  on 
their  appeal  such  decree  "is  reversed. 

SHACKLBFORD,  0.  J.,  and  TAILOR, 
COCKR£XrL,  and  BOOKER,  JJ.,  concur. 


(68  Fla.  »1) 

BARNES  et  aL  T   STATE. 

(Supreme  Court  of  Florida.     Nov.  17,  1914.) 

(ByUdbiu  ly  the  Court.) 

1.  CoTTSTS  «=>66—Tebms— Termination. 

Under  statutory  direction  that  terms  of  a 
circuit  court  shall  be^n  on  certain  Mondays  in 
the  several  counties,  the  term  in  one  county 
does  not  ipso  facto  end  the  Saturday  at  mid- 
night preceding  the  Monday  fixed  for  the  begin- 
ning of  the  term  in  another  county. 

[Ed.  Note.— For  other  cases,  see  Courta,  Cent. 
Dig.  IS  230,  246;   Dec.  Dig.  <»=>«5.] 

2.  Sunday  «=»1  —  Judicial  Function  on 
Sunday. 

It  is  not  unlawful  to  Impose  a  sentence  or 
to  perform  a  judicial  function  after  midnight 
on  Saturday  and  before  sunrise  of  Sunday. 

[Ed.  Note. — For  other  cases,  see  Sunday, 
Cent.  Dig.  i  I ;   Dec  Dig.  «==>!.] 

3.  Motions  «=>36— Timx  fob  Hbabino— Dis- 

CBSnON. 

Courts  have  a  lar^e  discretion  in  fixing  the 
time  for  hearing  pending  motions. 

[Ed.  Note. — For  other  cases,  see  Motions, 
Cent.  Dig.  fi  45,  46 ;   Dec.  Dig.  <S=36.] 

4.  MUBDES  IN  THX  SECOND  DeGREK. 

The  evidence  Justified. the  verdict. 

Error  to  Circuit  Court,  Holmes  County; 
D.  J.  Jones,  Judge. 

Joe  Barnes  and  another  were  convicted  of 
murder  in  the  second  degree,  and  bring  error. 
AfBrmed. 

J.  W.  Eehoe,  of  Panama  City,  for  plaintiffs 
In  error.  T.  F.  West,  Atty.  Gen.,  and  C.  O. 
Andrews,  Asst  Atty.  Gen.,  for  the  State. 


COCERELL,  J.  The  plaintiffs  In  error 
were  convicted  of  murder  in  the  second  de- 
gree and  sentenced  to  life  Imprisonment 

[1]  The  main  assignments  of  error  are 
placed  upon  the  fact  that  the  verdict  was  re- 
ceived and  sentence  passed  after  midnight  of 
Saturday,  about  half  past  2  o'clock. 

It  is  urged,  first,  that  the  term  of  court  ex- 
pired at  midnight,  and  that  therefore  a  mis- 
trial should  have  been  ordered.  The  statute 
does  not  fix  the  term  of  the  court  It  merely 
directs  that  the  term  begin  on  a  certain  Mon- 
day, and  that  on  the  Monday  succeeding  this 
Saturday  a  term  be  held  in  another  county  of 
the  circuit:  Should,  however,  the  cfircnit 
Judge  see  fit  to  continue  the  Holmes  county 
term  into  the  following  week,  the  Jurisdic- 
tion of  the  court  would  be  in  no  wise  affect- 
ed; the  only  possibility  of  embarrassment 
being  that  the  Judge  might,  under  the  stat- 
ute, be  penalized  should  be  tail  to  appear, 
without  snflSclent  excuse,  at  the  time  set  for 
the  opening  of  the  term  In  the  other  county. 

[2]  Did  the  action  of  the  court  in  overrul- 
ing the  motion  for  a  new  trial  and  imposing 
the  sentence  violate  the  common-law  maxim 
that  Sunday  is  dies  non  Juridicus?  \ 

The  plaintiffs  in  error  rely  upon  the  state- 
ment by  this  court  in  Hodge  v.  State,  29  Fla. 
500,  10  South.  656,  that,  while  a  verdict  may 
be  received  and  entered  on  Sunday,  yet  it 
seems  that  Judgment  or  sentence  cannot  be 
entered  on  that  day.  In  that  same  case,  bow- 
ever  (29  Fla.  608,  10  South.  656)  there  is  an- 
other sample  that  the  Sunday  on  which  Judi- 
cial action  is  forbidden  begins  with  sunrise 
and  ends  with  sunset.  Again,  in  Hanley  v. 
State,  60  Fla.  82,  39  South.  149,  while  the 
record  did  not  present  the  point  so  as  to 
make  a  decision  necessary,  we  very  plainly 
intimated  that  such  was  the  law  of  this  state. 
It  is  but  a  slight  step  to  the  declaration  that 
such  is  the  law.  In  the  olden  days  it  waf> 
difficult  to  fix  the  exact  time  when  midnight 
arrived,  while  sunrise  was  of  easy  observa- 
tion. Again,  In  holding  courts  during  the 
daylight  those  in  attendance  were  kept  from 
public  worship,  and  the  exhibition  of  secular 
activity  was  offensive  to  those  engaged  in 
religious  duties.  These  and  perhaps  other 
considerations  prevented  the  application  of 
the  prohibition  to  the  courts  who  were  unable 
to  finish  their  serious  labors  by  the  midnight 
hour. 

[3]  The  postponement  beyond  the  term  ot 
the  hearing  of  a  motion  for  a  new  trial  is 
largely  discretionary.  Practically  the  sole 
ground  to  be  presented  or  saved  on  that  mo- 
tion was  the  sufficiency  of  the  evidence.  The 
law  fixed  rigidly  the  sentence  to  be  imposed. 
After  seven  months,  counsel  for  the  plaintiffs 
in  error  practically  abandons  any  suggestion 
of  error  at  the  trial  other  than  an  insistence 
that  the  evidence  does  not  measure  up  to 
murder  in  the  second  degree,  for  it  is  clear 
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that  the  refused  charges  had  no  snffident 
foundation  of  fact. 

[4]  There  are  many  contradictions  in  the 
testimony,  bnt  the  state's  case  made  out  a 
reckless  shooting  without  reasonable  excuse 
or  Justification,  and  the  judgment  is  affirmed. 

SHACKLBFORD,  0.  J.,  and  TAYI-OR, 
HOCEEB,  and  WHITFIELD,  JJ.,  concur. 


(68  Fla.  BIS)  ^ 

RING  V.  MERCHANTS'  BROOM  00. 

(Supreme  Court  of  Florida.     Dec.  22,  1914.) 

(SyUabiu  ly  the  Court.) 
CovBTS  «=>121—JuBisDicnoN—" Amount  In- 

VOtVED"— DECLABATION. 

Where  a  promissory  note  for  ^00  princi- 
pal, that  expressly  promised  to  pay  interest  at  8 
per  cent,  per  annum  and  attorney  s  fees  for  col- 
lection, was  sued  upon  in  the  circuit  court,  the 
declaration  specifically  claiming  such  interest 
and  attorney's  fees,  which  combined  with  the 
principal  of  such  note  amounted,  according  to 
the  verdict  of  the  jury  trying  the  case,  to  the 
total  sum  of  $528  exclusive  of  the  court  costs 
taxed  in  the  case,  held,  that  the  circuit  court 
rightly  entertained  jurisdiction  in  such  case,  the 
amount  involved  in  the  controversy  between  the 
parties  being  over  $500,  and  this  in  a  county 
where  a  county  court  was  established  by  law, 
which  county  court  under  the  Blorida  Consti- 
tution had  exclusive  jurisdiction  of  all  suits  at 
law  in  which  the  demand  or  value  of  the  proper- 
ty involved  shall  not  exceed  $500.  Beld,  further 
that,  attorney's  fees  being  expressly  promised 
in  said  note  and  specifically  sued  for  and  de- 
manded in  the  declaration,  became  as  much  a 
part  of  the  amount  involved  in  the  suit  for  the 
purpose  of  determining  the  jurisdiction  of  the 
court,  aa  were  the  principal  and  interest  of  said 
note. 

[Ed.  Note.— For  Other. cases,  see  Courts,  Cent 
Dig.  §;  410,  413-426,  428,  437,  450,  452,  458, 
459,  466;  Dec.  Dig.  <8=>121, 

For  other  definitions^  see  Words  and  Phrases, 
First  and  Second  Series.  Amount  Involved.] 

Error  to  Circuit  court,  Duval  County  ,- 
George  Couper  Gibbs,  Judge. 

Action  by  the  Merchants'  Broom  Company, 
a  corporation,  against  Hira  A.  Ring.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

P.  H.  Odom,  of  Jacksonville,  and  HUbnrn 
&  Merryday,  of  Palatka,  for  plaintiff  In  error. 
Johnson  &  Mcllvalne,  of  Jacksonville,  for 
defendant  In  error. 

TAYLOR,  J.  The  defendant  in  error,  as 
plaintiff  below,  sued  the  plaintiff  In  error, 
aa  defendant  below,  in  the  circuit  court  of 
Duval  county  for  the  enforcement  of  the 
following  promissory  note: 
"$400.00  Oct.  27th,  1911. 

"Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  Merchants'  Broom  Co.  or  bearer 
four  hundred  and  no/100  dollars.  For  value 
received,  payable  at  Jacksonville,  Fla.,  with  in- 
terest from  date  at  the  rate  of  8  per  cent,  per 
annum  with  all  costs  of  collection,  including 
ten  per  cent,  attorney's  fees,  and  for  security  of 
the  payment  of  the  aforementioned  amount  here- 
by mortgage  the  following,  to  wit,  and 

each  of  us,  whether  maker,  security  or  endorser 


on  this  note  hereby  waives  and  renounces  for 
himself  and  family,  any  and  all  homestead  and 
exemption  rights  to  which  he  or  they  may  in  any 
event  be  entitled  under  any  provision  of  the  con- 
stitution or  laws  state  or  federal  as  against  this 
note  or  any  renewal  thereof. 

"Witness— hand    and    seal 

"[Signed]    Hira  A.  Ring. 

"Witness:    P.  G.  RusseU." 

There  was  judgment  final  upon  the  follow- 
ing verdict  by  a  jury: 

"We,  the  jury,  find  a  verdict  in  favor  of  plain- 
tiff and  assess  damages  at  $528.00  as  follows: 
Note  $400.00.  Int.  $88.00.  Atty.  fees  $40.00. 
"[Signed]    L.  T.  Gregory,  Foreman." 

The  final  judgment  Including  an  addition- 
al sum  of  $21.44  for  costs  taxed  In  the  case. 
This  judgment  the  defendant  below  brings 
here  for  review  by  writ  of  error. 

After  verdict  rendered,  the  defendant  be- 
low moved  In  arrest  of  judgment  aa  follows : 

"Now  comes  the  defendant  in  the  above-enti- 
tled cause  and  moves  the  court  to  arrest  and 
vacate  the  judgment  herein  on  the  following 
grounds: 

"(1)  The  circuit  court  has  no  jurisdiction  in 
this  cause  for  the  reason  that  the  demand  or 
value  of  the  property  involved  does  not  exceed 
$500. 

"(2)  The  attorney's  fees  were  not  a  part  of  the 
matter  involved  before  the  institution  of  this 
suit,  and  were  not  fixed  and  determined  until 
after  the  verdict  was  rendered  by  the  jury. 

"  (3)  The  attorney's  fees  should  be  considered 
as  a  part  of  the  costs  in  the  case,  and  not  aa 
the  amount  of  the  demand  or  value  of  the  prop- 
erty involved  in  determining  Uie  jurisdiction  of 
this  court" 

This  motion  was  denied,  and  this  ruling 
is  the  only  assignment  of  error  that  is  ar- 
gued or  presented  here.  There  was  no  error 
here. 

The  contention  of  the  plaintiff  In  error  Is 
that  the  county  court  established  In  Duval 
county  under  the  provisions  of  section  18 
of  article  S  of  the  Florida  Constitution  had 
exclusive  jurisdiction  of  the  cause  because 
the  demand  or  value  of  the  property  involv- 
ed did  not  exceed  $500.  The  note  sued  on  ex- 
pressly promises  to  pay  Interest  and  at- 
torney's fees  In  case  of  its  enforced  collec- 
tion. The  plaintiff's  declaration  specifically 
sues  for  and  claims  both  Interest  and  attor- 
ney's fees  so  promised  to  be  paid.  Without 
this  express  agreement  to  i>ay  attorney's  fees 
in  the  case,  none  could  either  be  sued  for, 
claimed,  or  recovered,  either  as  costs  or 
otherwise,  so  that  the  recovery  of  attorney's 
fees  was  a  part  of  the  specific  demand  sued 
for  in  the  declaration^  and,  based  solely  on 
the  express  promise  contained  in  the  note 
sued  on,  it  became,  as  much  a  part  of  the 
demand  sued  for  as  either  the  principal  or 
interest  (recovered  under  the  defendant's 
promise  made  in  the  note  sued  on.  Had  the 
same  judgment  been  rendered  In  the  county 
court  for  $528  besides  the  court  costs  assess- 
ed In  the  case,  it  would  have  been  void  as 
being  In  excess  of  its  jurisdiction,  as  was 
held  in  the  case  of  Wilson  v.  Sparkman,  17 
Fla.  871,  36  Am.  Rep.  110. 
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The  judgment  of  the  court  below  la  hereby 
affirmed,  at  the  cost  of  the  plaintiff  in  error. 

SHACKLEPOKD,  C.  J.,  and  COOKREUj, 
HOCKBR,  and  WHITFIE>U>.  JJ.,  concur. 


(C8  FliL  2S3) 

NATIONAL  UNION  FIRE  INS.  CO.  v.  CUB- 
BERLT. 

(Sapreme  Court  of  Florida.     Not.  17,  1914.) 

(Bvllabv*  hy  th«  Oowrt.) 

1.  Irsurarce    €=>179  —  "Sevbhable   Con- 
tbact" — Bkeach— Effect. 

In  the  absence  of  misrepresentationa  and 
fraud,  where  a  fire  insarance  policy  covers  dif- 
ferent classes  of  property,  each  of  which  is  sep- 
arately valued  and '  is  insured  for  a  distinct 
amount,  the  contract  ia  severable,  and  a  breach 
of  the  contract  of  insarance  that  relates  to  and 
directly  aCCects  on^  one  of  the  classes  of  the 
property  insured  does  not  invalidate  the  policy 
as  to  the  other  class  of  property,  unless  it  ap- 
pears that  such  was  the  intention  of  the  par- 
ties; and  an  intent  that  the  policy  shall  be 
indivisible  is  not  shown  by  the  facts  that  the 
premium  for  all  tbe  classes  of  property  insured 
is  payable  or  paid  in  gross,  and  the  policy  pro- 
vides that  the  entire  policy  shall  l>e  void  if  the 
contract  is  violated  in  any  one  of  several  stated 
particulars  by  the  insured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  884-390 ;   Dec.  Dig.  «S=»1T9.] 

2.  Insurance  -S=>179,   268— Divisible   Con- 
tract—Breach— Effect. 

Where  the  property  covered  by  a  policy  of 
insurance  consists  of  different  Icinds  of  property, 
such  as  realty  and  personalty,  or  of  different 
items,  such  as  separate  buildings  or  different 
articles  of  personal  property,  and  the  different 
kinds  or  articles  of  property  are  separately  val- 
ued, or  are  insured  for  separate  amounts,  and 
tbe  premium  charged  is  the  liggregate  of  tbe  sep- 
arate premiums  to  be  charged  whether  in  a 
joint  or  several  policies,  the  contract  is  divisi- 
ble, and  a  breach  of  warrant  or  condition  as  to 
one  kind  or  class  of  property  will  not  affect  the 
insarance  on  the  remainder  of  tbe  property 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  384-390,  068,  569;  Dec.  Dig.  «=» 
179,  268.] 

Eirror  to  Circuit  Court,  E^ambla  County; 
J.  Emmet  Wolfe,  Judge. 

Action  by  Fred  Cubberly  against  the  Na- 
ticMial  Union  Fire  Insurance  Company,  a 
corporation.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Blount  &  Blount  &  Carter  and  W.  A. 
Blount,  Jr.,  all  of  Pensacola,  for  plaintiff  in 
error.  F.  W.  Marsh,  of  Pensacola,  tor  de- 
fendant In  error. 

SHACKLEFORD,  C.  J.  A  Judgment  Is 
brought  here  for  review  which  the  defendant 
in  error,  as  plaintiff  in  the  court  below,  re- 
covered against  tbe  plaintiff  In  error  as 
defendant  uiKin  a  fire  insurance  policy.  The 
pleadings  were  amended  and  several  rulings 
were  made  tbere<Hi,  but  it  is  unnecessary  to 
set  forth  any  of  the  proceedings  except  the 
following:  The  Insurance  policy,  which  form- 
ed the  basis  of  the  action  and  was  annexed 
as  an  exhibit  to  the  declaration  and  made  a 


part  thereof,  was  issued  by  the  plaintiff 
in  error  to  one  Isom  Vann,  and  attached 
thereto  was  an  agreement  to  the  effect  that 
the  loss,  if  any,  should  be  payable  to  Fred 
Cubberly,  the  defendant  in  error.  The  plain- 
tiff withdrew  the  first  count  of  his  declaration 
and  elected  to  stand  upon  the  second  count 
which  is  as  follows: 

"Fred  Cubberly,  plaintiff,  by  his  attorney,  sues 
the  National  Union  Fire  Insurance  Company,  of 
Pittsburgh,  Pa.,  a  corporation,  defendant,  for 
that  in  consideration  of  the  sum  of  S36.40,  to  it 
paid  and  payment  acknowledged,  the  said  de- 
fendant issued  to  one  Isom  Vann  its  policy  of 
insurance,  and  thereby  promised  the  said  Isom 
Vann,  in  term  of  said  policy,  and  upon  the  con- 
ditions thereto  annexed,  to  insure  tlie  said  Isom 
Vann  against  loss  or  damage  by  fire  to  an 
amount  not  exceeding  $1,400,  and  to  make  good 
unto  the  said  Isom  Vann  the  loss  or  damage 
that  should  happen  by  fire,  not  exceeding  the 
said  sum  of  $1,400,  for  the  term  of  three  years, 
from  the  12th  day  of  September,  A.  D.  1909,  to 
the  12tb  day  of  September,  A.  D.  1912,  on  four 
one-story  frame  buildings,  situated  on  the  east 
side  of  Palafox  street  between  Jordan  and  Max- 
well streets,  in  Pensacola,  Fla.,  valued  in  said 
policy  as  follows,  to  wit:  Building  No.  1,  $350; 
building  No.  2,  $360;  building  No.  3,  $350; 
building  No.  4,  $360 — tiie  loss  to  be  paid  60  days 
after  due  notice  and  proof  made  by  the  said 
Isom  Vann  and  received  by  the  said  defendant, 
and  in  tbe  said  policy  sundry  provisions,  condi- 
tions, prohibitions,  and  stipulations  were  and 
are  contained,  and  thereto  annexed  as  by  orig- 
inal policy,  filed  with  original  declaration,  and 
made  a  part  hereof,  will  more  fully  appear. 

"And  that  thereafter  the  plaintiff,  Fred  Cub- 
berly, loaned  the  said  Isom  Vann  a  sum  of 
money  exceeding  said  policy  of  insurance,  pay- 
able by  the  said  Isom  Vann  to  plaintiff  in  one 
year  from  date  thereof,  and  to  secure  the  pay- 
ment of  said  sum  of  money,  the  said  Isom  Vann 
executed  and  delivered  to  plaintiff  a  certain 
mortgage  apon  the  property  described  in  said 
policy  of  insarance,  which  mortgage  was  in  full 
force  and  effect,  and  unpaid  af  the  time  of  tbe 
happening  of  the  fire  and  loss  hereinafter  men- 
tioned. 

"And  after  the  ezecation  and  delivery  of  the 
aforesaid  policy  of  insurance  by  the  defendant  to 
the  said  Isom  Vann,  and  after  tbe  execution  of 
the  mortgage  aforesaid  by  the  said  Isom  Vann  to 
plaintiff,  and  while  said  mortgage  was  in  full 
force  and  effect  and  unpaid,  to  wit,  on  Octob^ 
23,  A.  D.  1909,  the  defendant,  through  its  duly 
authorized  agent,  indorsed  on  the  said  policy  the 
following  agreement,  to  wit: 

"  'Pensacola,  Florida,  Oct.  23,  1909. 

"  The  interest  of  Mrs.  G.  Kahn,  having  been 
satisfied,  loss,  if  any,  now  payable  to  Fred  Cub- 
berly as  his  interest  may  appear,  subject  never- 
theless to  all  the  conditions  of  this  policy.  To 
attach  to,  and  form  part  of  policy  No.  664  of  the 
National  Union  Fire   Ins.  Co.,  Pittsburgh,  Pa. 

"  '[Signed.]  Knowles   Bros., 

"  'Knowles  Hyer, 
"  •V.  P.  &  Genl.  Manager,  Agents.' 

"And  afterwards,  to  wit,  on  the  27th  day  of 
August,  A.  D.  1911,  one  of  the  said  one-story 
frame  buildings  hereinbefore  more  particularly 
described,  so  assured  and  in  said  policy  describ- 
ed, was  burned  and  destroyed  by  fire,  and  dam- 
age and  loss  was  thereby  occasioned  to  the  said 
plaintiff  to  an  amount  exceeding  $350,  in  such 
circumstances  as  to  come  within  the  promises 
and  undertakings  of  the  said  policy,  and  to 
render  liable  and  oblige  the  said  defendant  to 
insure  the  said  plaintiff  to  tbe  said  amount  of 
$350  on  the  property  aforesaid,  of  which  loss 
the  said  defendant  had  due  notice  and  proof; 
and  although  all  conditions  have  been  perform- 
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ed  and  fulfilled,  and  all  events  and  things  existed 
and  happened,  and  all  periods  of  time  have 
elapsed  to  entitle  the  plaintiff  to  a  performance 
by  the  defendant  of  said  contract  and  to  enti- 
tle plaintiff  to  the  said  sum  of  J350,  and  nothing 
has  occurred  to  prevent  the  plaintiff  from  main- 
taining this  action,  yet  the  said  defendant  has 
not  paid  or  made  good  to  ^aid  plaintiff  th$  said 
amount  of  loss  and  damage  aforesaid,  or  any 
part  thereof,  but  refuses  so  to  do. 

"Wherefore,  said  plaintiff  sues  to  recover  the 
said  sum  of  $350,  and  Interest  thereon  from  date 
of  suit,  and  a  reasonable  attorney's  fee,  to  be 
fixed  in  accordance  with  the  statutes  of  the 
State  of  Florida,  in  such  cases  made  and  pro- 
vided. 

"And  plaintiff  claims  damages  in  the  Bam  of 
$500." 

Various  and  snndry  pleas,  replications, 
and  demurrers  were  filed,  but  we  copy  only 
tbe  fourth  plea  and  the  second  replication: 

"The  defendant,  for  pleas  to  the  second  count, 
says: 

"(4)  That  in  and  by  the  said  policy  sued  on 
it  is  provided  that  the  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  thereon 
or  added  thereto,  should  be  void,  if  the  assured, 
at  the  time  of  the  issuance  of  the  said  policy,  or 
thereafter,  should  make  or  procure  any  other 
contract  of  insurance,  whether  valid  or  not, 
upon  the  property  covered  in  whole  or  in  part 
by  the  said  policy,  and  defendant  avers  that 
after  the  issuance  of  the  said  policy,  and  while 
the  same  was  in  fuU  force  and  effect,  the  as- 
sured, the  said  Isom  Vann,  did  procure  another 
contract  of  insurnnce,  upon  a  part  of  the  prop- 
erty covered  by  the  said  policy,  to  wit,  a  con- 
tract of  insurance  for  9900  in  the  Hamburg- 
Bremen  Insurance  Company,  upon  two  of  the 
houses  insured  in  and  by  the  policy  sued  on ; 
and  defendant  also  avers  that  there  was  not, 
and  has  not,  been  provided  by  agreement  indors- 
ed upon,  the  said  policy  sued  on,  or  added  there- 
to, any  consent  to  the  taking  of  the  said  addi- 
tional insurance,  and  that  the  said  three  houses 
insured  in  and  by  the  policy  of  insurance  sued 
on  were  located  in  a  row,  and  within  a  few 
feet  of  each  other,  and  so  close  to  each  other 
that  any  fire  destroying  one  would  probably  de- 
stroy the  others,  and  they  were  all  subject  to 
the  same  fire  risk." 

The  second  replication  is  as  follows: 

"That  each  of  the  said  houses  mentioned  in  the 
said  fourth  plea  were  on  separate  and  distinct 
divisions  or  lots  in  said  city  of  Pensacola,  and 
proper  subjects  of  insurance  under  separate  pol- 
icies of  insurance,  and  at  the  same  rate  of  premi- 
um as  that  paid  for  in  the  insurance  evidenced 
by  the  policy  herein  sued  on;  that  it  was  the 
custom  of  fire  insurance  companies  doing  busi- 
ness in  the  city  of  Pensacola  and  vicinity,  which 
custom  was  known  to  the  defendant  herein,  and 
sanctioned  and  followed  bj  it,  to  fix  uniform 
rates  on  given  risks  according  to  the  proximity 
of  other  buildings  to  that  upon  which  the  risk 
was  assumed,  and  the  proximity  of  the  building 
to  hydrant  water;  and  that  under  said  custom 
each  of  the  buildings  insured  under  the  policy 
herein  sued  on  was  insurable  in  any  company 
doing  business  in  the  City  of  Pensacola,  each 
building  under  a  separate  policy,  and  as  a 
separate  and  distinct  risk,  for  a  premium  rate 
identical  in  amount  with  the  premium  rate,  paid 
by  tbe  said  Isom  Vann  on  each  of  the  houses  in- 
sured under  the  policy  herein  sued  on ;  and  thitt 
the  rate  of  premium  which  the  defendant  de- 
manded of,  and  received  from,  the  said  Isom 
Vann,  was  uniform  in  amount  as  to  pach  of  thf 
said  houses,  without  respect  to  whether  the  said 
bouses  were  joiutly  or  severally  insured,  or 
whether  tbe  premium  was  to  be  taken  on  one 
or  several  of  said  houses." 


The  defendant  Interposed  a  demurrer  to 
this  replication  on  the  ground  that  It  set 
forth  no  facts  which  would  make  divisible 
the  policy  of  insurance  sued  upon.  The  over- 
ruling of  this  demurrer  formed  the  basis  for 
the  second  assignment,  which  is  tbe  only  one 
urged  before  us. 

[1,2]  It  is  conceded  that  tbe  sole  point 
to  be  determined  by  us  Is  as  to  whether  or 
not  the  Insurance  policy  in  question  is  divisi- 
ble; the  plaintiff  in  error  frankly  admitting 
in  its  briqf  that,  tf  we  should  hold  that  such 
policy  is  divisible,  then  the  ruling  of  the 
trial  court  was  correct  We  bad  occasion 
to  consider  this  question  to  some  extent  in 
Hartford  Fire  Ins.  Co.  v.  HoUls,  84  Fla.  89, 
59  South.  785,  wherein  we  held: 

"In  the  absence  of  misrepresentations  and 
fraud,  where  a  fire  insurance  policy  covers 
different  classes  of  property,  each  of  which 
is  separately  valued  and  is  insured  for  a  distinct 
amount,  the  contract  is  severable,  and  a  breadi 
of  the  contract  of  insurance  that  relates  to  and 
directly  affects  only  one  of  the  classes  of  the 
property  insured  does  not  invalidate  the  policy 
as  to  the  other  class  of  property,  unless  it  ap- 
pears that  such  was  the  intention  of  the  par- 
ties ;  and  an  intent  that  the  policy  shall  be  indi- 
visible is  not  shown  by  the  facts  that  the  pre- 
mium for  all  the  classes  of  property  insured  is 
payable  or  paid  in  gross,  and  the  policy  provides 
that  the  entire  policy  shall  be  void  if  the  con- 
tract is  violated  in  any  one  of  several  stated 
particulars  by  the  insured." 

We  stated  that  "there  is  a  diversity  of 
judicial  opinion  as  to  the  divisibility  of  poli- 
cies of  insurance,"  but  we  reached  the  con- 
clusion announced  above  and  cited  a  number 
of  authorities,  to  which  we  would  again  re- 
fer. We  do  not  feei  called  upon  to  discuss 
this  point  now  at  any  length.  We  approve 
of  the  following  rule  laid  down  by  Mr.  Goidey 
on  page  1896  of  his  Briefs  on  the  Law  of 
Insurance: 

"Where  the  property  covered  by  a  policy  of 
insurance  consists  of  different  kinds  of  property, 
such  as  realty  and  personalty,  or  of  different 
items,  such  as  separate  buildings  or  different 
articles  of  personal  property,  and  the  different 
kinds  of  articles  of  property  are  separately  rai- 
ned, or  are  insured  for  separate  amounts,  the 
contract  is  divisible,  and  a  breach  of  warranty 
or  condition  as  to  one  kind  or  class  of  property 
will  not  affect  the  insurance  on  the  remainiwr  of 
the  property." 

We  also  think  that  the  author  was  justi- 
fied in  drawing  tbe  following  conclusion, 
which  is  found  on  page  1925: 

"Though  in  some  jurisdictions  the  fact  tliat 
the  consideration  for  the  policy  is  entire  has 
led  the  courts  to  declare  the  contract  entire,  an 
examination  of  the  cases  justifies  the  statement 
that  the  rule  established  by  the  weight  of  au- 
thority is  that,  if  the  policy  covers  separata 
classes  or  Items  of  property,  separately  valued 
and  insured  for  separate  amounts,  the  contract 
is  divisible,  and  a  breach  of  warranty  or  con- 
dition which  affects  only  one  of  the  classes  or 
items  covered  will  not  avoid  the  insurance  on 
the  other  classes  or  items.  The  fact  that  the 
policy  contains  a  declaration  that  tbe  entire 
policy  shall  be  void  on  a  breach  of  condition  iloes 
not  change  the  rule.  Reason  and  justice  re- 
quire, however,  that  the  rule  should  be  modified 
when  the  various  classes  of  property  arc  so  sit- 
uated in  respect  to  each  other  that  the  risk  ia 
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aabstantiaOy  the  same  on  all,  and  In  such  case 
a  breach  of  condition  or  warranty  which  in- 
creases the  risk  on  one  class  or  item  of  the  prop- 
erty  insnred   ahonld   forfeit   the   whole   insur- 


In  Tlew  of  what  we  said  In  Hartford  Fire 
In&  Co.  y.  HolllB,  snpra,  and  of  our  approval 
of  the  quoted  passages  from  Mr.  Cooley's 
work,  It  necessarily  follows  that  we  are  of 
the  opinion  that  the  Insurance  policy  in  the 
case  Is  divisible ;  therefore  the  ruling  of  the 
coort  complained  of  is  correct,  and  the  Judg- 
ment must  be  affirmed. 

TAYLOR,  OOCKREIiL,  HOOKER,  and 
WHITriKLD,  JJ.,  concur. 


(ffi  Fla.  433) 

CLARK  V.   STATE. 

(Supreme  Court  of  Florida.    Dec.  1,  1914.) 

(ByUahut  hy  the  Court.) 

L   ElTBEZZLKUENT     «=»26— INDICTMENT— SuF- 
FICIXMCT. 

An  indictment  should  not  be  quashed  on 
account  of  any  defect  In  the  form  thereof,  un- 
less the  court  shall  be  of  the  opinion  that  the 
Indictment  is  so  vague,  indistinct,  and  indefinite 
as  to  mislead  the  accused  and  embarrass  him  in 
the  preparation  of  his  defense  or  expose  him,  aft- 
er conviction  or  acquittal,  to  substantial  danger 
of  a  new  prosecution  for  the  same  offense. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent.  Dig.  {{  37,  38;    Dec.  Dig.  <3=>26.] 

2.  Cbiuinal  Law  ^=9393— Pbivileqe  of  Ac- 
cused—Incbuunatino    Tkstikont— Bask- 

BTJPTCT. 

Testimony  given  by  a  bankrupt  in  bank- 
mptcy  proceedings,  under  the  provisions  of  the 
seventh  section  of  the  United  States  Bankrupt- 
cy Act  (Act  July  1,  1898,  c  541,  30  Stat  548 
[Comp.  St  1913,  I  9591]),  is  not  admissible 
against  such  bankrupt  in  a  criminal  prosecu- 
tion Instituted  against  him  for  embezzlement  in 
the  state  court 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  (I  871-874;  Dec.  Dig.  «=>393.J 

Error  to  Circuit  Court,  Jackson  County; 
D.  J,  Jones,  Judge. 

J.  C.  Clark  was  convicted  of  embesszle- 
ment,  and  brings  error.    Reversed. 

Price  &  Price,  of  Marianna,  for  plaintiff  in 
error.  T.  F.  West,  Atty.  Gen.,  and  C.  O. 
Andrews,  Asst.  Atty.  Gen.,  for  tbe  State. 

SHACKLEFORD,  O.  J.  J.  C.  Clark  and 
P.  S.  Forrester  were  Indicted  for  the  crime  of 
embezzlement,  alleged  to  have  been  commit- 
ted by  them  while  engaged  In  the  mercantile 
business  as  copartners  under  the  firm  name 
and  style  of  Clark  &  Forrester.  The  defend- 
ants were  alleged  to  be  the  agents,  servants, 
and  trustees  of  the  American  Agricultural 
Cbemlcal  Company,  a -corporation,  and,  while 
acting  as  such  agents,  servants,  and  trustees 
of  such  company,  were  charged  with  the 
embezzlement  of  the  sum  of  $1,391.90  in  mon- 
ey, the  property  of  such  company,  which  the 
defendants  had  collected  and  failed  and  re- 
fused to  pay  over  on  demand.  A  motion  for 
severance  was  granted,  and  J.  C.  Clark  was 


tried  and  convicted  and  sentenced  to  pay  a 
fine  of  91,000  and  the  costs  of  the  prosecu- 
tion, or,  in  default  of  such  payment,  to  con- 
flnemoit  in  the  county  jail  at  hard  labor  for 
a  period  of  sU  months. 

[1]  The  first  assignment  is  based  npon  the 
overruling  of  the  motion  to  quash  the  indict- 
ment, which  is  based  upon  several  grounds, 
all  of  which  question  the  sufficiency  of  the 
Indictment  in  certain  siteclfled  particulars. 
We  do  not  copy  either  the  indictment  or  the 
motion.  Suffice  it  to  say  that  the  indict- 
ment, which  is  obviously  based  upon  section 
3308  of  the  General  Statutes  of  Florida, 
though  rather  loosely  drawn  and  by  no 
means  a  model,  we  think,  sufficiently  com- 
plies with  the  requirements  of  such  statute 
to  warrant  the  overruling  of  the  motion  to 
quash.  It  is  not  characterized  by  the  de- 
fects which  we  held  In  Townsend  ▼.  State, 
63  Fla.  46,  67  South.  611,  to  be  of  such  a 
nature  as  to  vitiate  the  indictment;  there- 
fore this  case,  which  is  cited  by  the  defend- 
ant in  support  of  this  assignment,  is  not  con- 
trolling. Following  the  policy  of  the  Legis- 
lature as  expressed  in  section  3962  of  the 
General  Statutes  of  Florida,  we  have  sev- 
eral times  held: 

"An  Indictment  should  not  be  quashed  on  ac- 
count of  any  defect  in  the  form  thereof,  unless 
the  court  shall  be  of  the  opinion  that  the  in- 
dictment is  so  vague,  indistinct,  and  indefinite 
as  to  mislead  the  accused  and  embarrass  him  in 
the  preparation  of  his  defense  or  expose  him 
after  conviction  or  acquittal  to  substantial  dan- 
ger of  a  new  prosecution  for  the  same  oSense." 

See  Dickens  v.  State,  60  Fla.  17,  38  South. 
909;  Strobhar  t.  State,  55  Fla.  167,  47 
South.  4;  MUls  v.  State,  68  Fla.  74,  61  South. 
278. 

We  must  hold  that  this  assignment  has  not 
been  sustained. 

[2]  We  next  take  up  for  consideration  the 
tenth  assignment  of  error,  which  is  as  fol- 
lows: 

"The  court  erred  in  permitting  the  witness 
Nannie  E.  McAliley,  court  reporter  in  and  for 
the  Ninth  judicial  circuit  of  Florida,  to  read  as 
evidence  before  the  jury  her  notes  of  the  testi- 
mony of  the  defendant  Clark,  which  was  given 
by  bim  in  the  bankruptcy  proceedings  of  Clark 
&  Forrester  when  he  was  being  examined  at  the 
meeting  of  the  creditors,  by  them,  and  in  over- 
ruling the  objections  of  the  defendant  to  the 
reading  of  such  notes  as  evidence  against  the 
defendant" 

We  find  that  to  the  Introduction  of  this 
proffered  testimony  of  the  stenographer's 
notes  as  to  the  testimony  given  by  the  de- 
fendant in  the  bankruptcy  proceedings  in- 
stituted by  the  defendant  and  his  copartner, 
Forrester,  whereby  they  sought  to  be  adjudg- 
ed bankrupts,  the  defendant  Interposed  sev- 
eral grounds  of  objection,  all  of  which  were 
overruled,  and  such  testimony  admitted, 
which  was  of  material  nature  and  necessarily 
harmful  to  the  defendant  We  think  that 
this  error  is  well  assigned.  The  seventh  sec- 
tion-of  the  Bankruptcy  Act  relating  to  the 
"Duties   of   Bankrupts,"    and   requiring   the 
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bankrupt  to  attend  the  first  meeting  of  his 
creditors.  If  directed  by  the  court  or  a  Judge 
to  do  80,  and  to  snbmit  to  an  examination  at 
such  time,  and  at  such  other  times  as  the 
court  shall  order,  contains  the  following  pro- 
vision: 

"But  no  testimony  ^ven  by  Mm  shall  be  of- 
fered in  evidence  a^amst  him  in  any  criminal 
proceeding." 

We  would  refer  to  the  discussion  In  Jacobs 
V.  U.  S.,  161  Fed.  694,  88  C.  O.  A.  554,  and 
Alkon  V.  U.  S.,  163  Fed.  810,  90  G.  C.  A.  116. 
Even  If  It  be  true  that  this  Inhibition  applies 
only  to  federal,  and  not  to  state,  courts,  un- 
der the  principle  announced  in  Forchelmer 
V.  Holly,  14  Fla.  239,  which  may  be  doubted, 
though  It  is  not  necessary  to  be  determined 
in  tills  case.  It  would  not  avail  the  prosecu- 
tion. To  perhilt  the  introduction  of  such 
i)roffered  testimony  would  be  violative  of 
the  provision  of  section  12  of  the  Declaration 
of  Rights  in  our  state  Constitution  in  com- 
pelling, indirectly  at  least,  the  defendant  In 
a  criminal  case  to  be  a  witness  against  him- 
self. See  Daniels  v.  State,  57  Fla.  1,  48 
South.  747.  For  the  error  in  admitting  this 
testimony,  the  Judgment  must  be  reversed; 
therefore  it  becomes  unnecessary  to  discuss 
the  other  errors  assigned.  We  Uilnk  it  well 
to  say,  however,  that  in  other  respects  the 
evidence  Is  not  as  satisfactory  as  It  should 
be. 

Judgment  reversed. 

TAYLOR,  OOCKBELL,  HOCKER,  and 
WHITFIELD,  JJ.,  concur. 


(68  Fla.  446) 

BARNARD  v.  KING  et  aL 
(Supreme  Conrt   of   Florida.     Dec.   1.   1914.) 

(Byllaiua  hy  the  Court.) 

EopiTT  «s»263— Pleadino— Stbikinq  Cboss- 

Bnx. 

Where  one  pleading  in  equity  is  filed  as 
answer  and  cross-bill,  and  tbe  matters  involved 
are  adjudicated  at  a  bearing  on  bill  and  an- 
swer, and  no  appeal  is  taken,  there  is  no  harm- 
fol  error  in  striking  the  cross-bill  feature  of  tbe 
pleading,  or  in  refusing  leave  to  file  an  amended 
cross-bill  setting  up  matters  not  materially  dif- 
ferent from  those  that  have  become  res  adjudi- 
cata. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  fS  535-540;   Dec.  Dig.  <g=.263.] 

Appeal  from  Circuit  Court,  Pinellas  Coun- 
ty;   F.  M.  Robles,  Judge. 

Bill  by  Frances  M.  King  and  others  against 
Erastus  A.  Barnard.  From  orders  striking 
cross-bill  and  denying  application  to  file  an 
amended  cross-bill,  defendant  appeals.  Af- 
firmed. 

Herman  Merrell,  of  St  Petersburg,  for  ap- 
pellant McMuUen  ft  McMulIen,  of  Tampa, 
for  appellees. 

WHITFIEILD,  J.  A  bill  in  equity  was  iSled 
to  have  canceled  a  stated  deficiency  decree 


as  a  cloud  npon  title  to  real  estate  alleged 
to  be  the  homestead  of  a  decedent,  whose 
widow  and  heirs  were  complainants.  An  an- 
swer and  cross-bill  in  one  instrument  was 
filed,  in  which  it  is  alleged  that  the  prop- 
erty to  whldi  the  title  sought  to  be  quieted 
is  not  in  whole,  if  It  is  in  part,  a  homestead, 
and  ttiat  a  portion  of  the  land  at  least  is 
subject  to  the  lien  of  the  decree.  The  cross- 
bill feature  of  the  Instrument  filed  as  an 
answer  and  cross-bill  seeks  to  affirmatively 
subject  the  land  not  found  to  be  a  homestead 
to  the  lien  of  the  deficiency  decree.  The 
cause  was  heard  on  bill  and  answer,  and  the 
deficiency  decree  was  by  decree  "declared 
null  and  void  as  a  cloud  upon  the  title  of  the 
complainants  to  the  above  described  lots." 
This  latter  decree  was  not  appealed  from. 
An  order  denying  a  motion  to  strike  a  lis 
pendens  filed  upon  the  cross-bill  was  affirm- 
ed here.  King  y.  Barnard,  66  Fla.  252,  63 
South.  429.  Subsequently  the  trial  court  on 
motion  struck  the  cross-bill  and  denied  an 
application  to  file  an  amended  cross-bill. 
From  these  orders  this  appeal  is  taken. 

The  answer  and  cross-bill  was  one  plead- 
ing and  stated  the  same  facts  for  answer  and 
for  cross-bill.  The  matters  stated  therein 
were  adjudicated  as  between  the  parties  by 
the  decree  made  on  bill  and  answer.  Such 
decree  rendered  the  matter  res  adjudlcata, 
and  it  is  final,  since  no  appeal  was  taken 
therefrom.  This  being  so,  there  was  no 
harmful  error  in  striking  the  cross-Ull.  The 
application  for  leave  to  file  an  amended 
cross-bill  presented  no  matters  that  would 
make  a  case  materially  different  from  that 
presented  by  the  answer  and  finally  adjudi- 
cated against  the  appellant  here,  so  there 
was  no  error  In  denying  leave  to  file  the 
amended  cross-bill,  if  it  were  otherwise  prop- 
er practice. 

Orders  affirmed. 

SHACKLEFORD,  C.  J,  and  TATLOB, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 


((8  Fla.  451) 
NORTHUP  et  al.  v.  REESE. 
(Supreme    (3ourt    of    Florida.      Dec.    8.   1914. 
Rehearing  Denied  Jan.  4, 1915.) 

(SvOabut  ly  the  Court.) 
MoBTOAOES    ®=3244r— Liens— Pbioritie8—Un- 

AUTHOKIZED  CaNCELLATIOBT  OF  RECORD. 

Where  a  duly  recorded  mortgage  is  given  to 
secure  the  payment  of  a  negotiable  note,  and  for 
full  consideration  the  note  and  mortgage  are 
assigned  before  the  maturity  of  the  note,  and  the 
record  of  tbe  mortgage  is  unauthorizedly  cancel- 
ed, and  a  second  negotiable  note  and  a  mortgage 
on  tbe  same  property  to  secure  the  note  are  exe- 
cuted and  are  assigned  for  value  before  the  ma- 
turity of  the  note,  but  after  the  cancellation  of 
the  record  of  the  first  mortgage,  the  assignee  of 
tbe  latter  note  and  mortgage  has  no  priority  over 
the  assignee  of  the  first  note  and  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
(3ent  Dig.  Si  633-655;    Dec.  Dig.  <S=3244.] 

Cockrell,  J.,  dissenting. 


^sFor  oth«r  cases  see  same  topic  and  KST-NUMBBR  in  all  Kez-Numbared  Digecta  and  Indexes 
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Appeal  from  Clrcnit  Coart,  Escambia  Coun- 
ty;  J.  Emmet  Wolfe,  Judge. 

Suit  by  J.  S.  Reese,  trnstee,  against  H.  S. 
Nortbnp  and  others.  From  decree  for  com- 
plainant, defendants  appeal.    Reversed. 

Geo.  P.  Wentworth  and  John  P.  Stokes, 
botb  of  Pensacola,  for  appellants.  Watson  ft 
Pasco,  of  Pensacola,  for  appellees. 

WHITFIELD,  J.  It  appears  that  on  May 
B,  1910,  the  owner  of  land  executed  a  mort- 
gage thereon  to  secure  the  payment  of  a  nego- 
tiable promissory  note  made  by  the  mortgagor 
payable  In  one  year  to  the  order  of  Leslie  B. 
Brooks  Company,  a  corporation,  the  mortga- 
gee. The  mortgage  was  duly  recorded  on 
Hay  3,  1910,  and  on  the  same  day  the  note 
and  mortgage  were  assigned  to  Mrs.  H.  S. 
Northup.  On  November  3,  1911,  the  Leslie 
E.  Brooks  Company  took  another  mortgage 
on  the  same  property  from  subsequent  own- 
ers of  the  land  to  secure  the  payment  of  a 
negotiable  promissory  note  payable  In  one 
year.  On  January  24,  1912,  the  mortgage 
first  above  mentioned  was  without  authority 
canceled  on  the  record  by  the  LesUe  E. 
Brooks  Company,  the  original  mortgagee ;  the 
note  and  mortgage  being  held  for  value  by 
the  assignee,  Mrs.  H.  S.  Northup,  who  did 
not  authorize  and  did  not  know  of  the  cancel- 
lation of  the  mortgage  on  the  record  by  the 
Leslie  E.  Brooks  Company.  On  January  31, 
1912,  the  mortgage  and  the  note  executed  on 
November  3,  1911,  were  assigned  to  J.  S. 
Reese,  trustee.  The  assignment  does  not 
state  any  consideration  therefor.  On  June 
2i,  1914,  J.  S.  Reese,  trustee,  brought  pro- 
ceedings to  enforce  the  Hen  of  the  mortgage 
assigned  to  him  as  trustee,  making  the  mort- 
gagor of  the  last  mortgage  and  the  assignee  of 
the  first  mortgage  and  her  husband  defend- 
ants. The  defendant  H.  S.  Northup,  as  as- 
signee for  value  of  the  note  and  mortgage  be- 
fore the  maturity  of  the  note,  by  answer 
claimed  priority  over  the  complainant  trus- 
tee, the  assignee  of  the  last  mortgage. 

At  a  hearing  on  bill  and  answer,  the  chan- 
cellor decreed  in  favor  of  the  assignee  of  the 
last  mortgage,  and  the  defendants  H.  S. 
Northup,  the  assignee  of  the  first  mortgage, 
and  her  husband,  appealed. 

The  question  presented  is  whether  the  as- 
signee of  the  first  mortgage  or  the  assignee  of 
tbe  last  mortgage  has  priority. 

When  an  equity  cause  Is  heard  on  bill  and 
answer,  every  fact  stated  In  the  bill  and  not 
denied  by  tbe  averments  of  the  answer  must 
be  taken  as  true.  And  facts  stated  in  the 
answer  must  be  taken  to  be  true  as  pleaded. 
Hart  v.  Sanderson's  Adm'rs,  18  Fla.  103. 

The  transfer  of  a  note  secured  by  a  mort- 
gage carries  the  mortgage,  for  the  former  is 
the  principal  and  the  latter  the  incident. 
Stewart  v.  Preston,  1  Fla.  10,  44  Am.  Dec. 
621 ;  Carter  v.  Bennett,  4  Fla.  283 ;  27  Cyc. 
1286;  Taylor  v.  Am.  Nat.  Bk.,  63  Fla.  631,  67 
South.  678,  Ann.  Oas.  1914A,  309. 


The  registry  statutes  provide  for  the  rec- 
ord of  such  assignments  of  mortgages  as  are 
"presented  •  •  •  for  record,"  but  do  not 
require  such  a  record  to  be  made;  and  the 
statutes  do  not  expressly  subordinate  such 
assignments  when  not  recorded  to  tbe  rights 
of  subsequent  purchasers  for  value  who  take 
without  notice  of  the  assignment.  Garrett  v. 
Femauld,  63  Fla.  434,  67  South.  671. 

An  unauthorized  cancellation  of  the  record 
of  a  mortgage  is  not  contemplated  by  the 
registry  statutes.  And  an  unauthorized  can- 
cellation on  the  record  of  a  mortgage  does 
not  destroy  the  lien  of  the  unsatisfied  mort- 
gage or  afTect  the  rights  of  a  bona  fide  holder 
for  value  who  does  nothing  to  mislead  or  de- 
ceive subsequent  purchasers  or  mortgagees. 
This  is  particularly  so  where  the  indebted- 
ness Is  evidenced  by  a  negotiable  instrument. 

The  answer  admits  the  allegation  that  the 
last  note  and  mortgage  for  $1,500,  executed 
on  November  3,  1911,  were  by  the  payee  and 
mortgagee,  the  Leslie  E.  Brooks  Company,  on 
January  31,  1912,  indorsed  and  assigned  to 
the  complainant  trustee  assignee  "for  valua- 
ble consideration  and  prior  to  the  maturity 
of  the  note."  In  response  to  the  allegations 
that  the  complainant  trustee  took  the  note 
and  mortgage  without  notice  or  knowledge  of 
any  claim  of  the  defendant,  and  that  the 
claim  of  the  defendant  Is  inferior  to  com- 
plainant's mortgage,  the  answer  avers  that 
the  first  negotiable  note  for  $1,500  and  the 
mortgage  to  secure  Its  payment,  executed  on 
May  3,  1910,  were  on  the  same  day,  "in  con- 
sideration of  the  payment  of  $1,500"  to  the 
payee  and  mortgagee  Leslie  E.  Brooks  Com- 
pany, Indorsed  and  assigned  to  H.  S.  North- 
up. The  answer  denies  that  the  mortgage 
owned  by  the  complainant  is  prior  in  dignity 
to  the  defendant's  mortgage,  and  expressly 
avers  that  the  defendant's  lien  which  was 
duly  recorded,  and  for  which  she  paid  full 
value  on  the  day  It  was  executed,  is  superior 
to  that  of  the  complainant,  which  the  com- 
plainant alleges  was  assigned  to  him  as  trus- 
tee "for  valuable  consideration."  The  issue 
thus  made  is  to  be  determined  by  the  efficacy 
of  the  allegations  of  fact  contained  in  the  bill 
of  complaint  to  show  that  tbe  complainant  Is 
a  bona  fide  holder  for  full  value  of  a  mort- 
gage that  is  in  equity  superior  to  the  defend- 
ant's lien.  If,  on  a  hearing  on  biU  and  an- 
swer, the  allegations  of  the  bill  that  are  not 
controverted  or  not  expressly  or  impliedly 
denied  by  the  answer  do  not  show  the  com- 
plainant's lien  to  be  equitably  entitled  to  pri- 
ority over  the  defendant's  lien,  the  defendant 
should  prevail.  The  complainant  ultimately 
alleges: 

"That  by  reason  of  such  cancellation  of  said 
mortgage  appearing  on  the  records  as  aforesaid, 
he  is  in  equity  entitled  to  a  first  lien  as  against 
such  canceled  mortgage." 

The  defendant  gave  full  value  for  her  note 
and  mortgage,  which  mortgage  was  duly  re- 
corded, and  she  did  not  authorize  the  cancel- 
lation on  the  record  tit  the  mortgage.    ShA 
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was  not  required  to  record  the  assignment  of 
the  mortgage  made  to  her,  and  the  complain- 
ant's note  and  mortgage  were  made  subse- 
quent to  those  held  by  the  defendant.  The 
Interest  on  the  first  mortgage  was  regularly 
paid,  and  the  defendant  did  not  know  that 
her  mortgage  bad  been  unauthorlzedly  can- 
celed on  the  record.  Nor  was  she  required 
to  enforce  her  Hen  at  the  maturity  of  the 
note.  If  the  circumstances  under  which  the 
complainant  took  an  assignment  of  the  later 
note  and  mortgage  were  such  as  reasonably 
should  have  put  a  bona  flde  purchaser  for 
value  upon  Inquiry,  which  would  probably 
have  disclosed  the  existence  of  an  older  out- 
standing negotiable  note  and  accompanying 
mortgage,  the  complainant  cannot  equitably 
claim  priority  over  the  defendant.  In  the  ab- 
sence of  a  showing  that  he  is  a  bona  flde 
holder  of  the  last  note  and  mortgage  for  full 
value,  and  that  he  exercised  at  least  some 
diligence  to  ascertain  whether  the  prior  nego- 
tiable note  secured  by  mortgage  on  the  prop- 
erty was  outstanding  In  the  hands  of  a  bona 
flde  holder  for  value.  The  complainant  had 
notice  by  the  record  of  the  first  mortgage, 
which  was  canceled  on  the  record  without 
authority  or  right,  that  the  mortgage  was 
given  "to  secure  the  payment  of  a  promissory 
note  •  •  •  payable  to  the  order  of  the 
mortgagee  payee,  and  the  complainant  is  in 
law  held  to  know  that  the  title  to  the  note 
could  be  transferred  by  indorsement,  which 
would  carry  the  mortgage  as  an  Incident 
thereto.  The  complainant  must  also  be  held 
to  know  that  an  unauthorized  cancellatloli 
on  the  record  of  the  first  mortgage  would  not 
destroy  the  rights  of  a  bona  fide  holder  of  the 
note  and  mortgage  for  value.  It  therefore  de- 
volved upon  the  complainant,  when  he  took 
the  note  and  mortgage,  to  exercise  at  least 
some  diligence  to  ascertain  whether  the  nego- 
tiable note  and  mortgage  to  secure  its  pay- 
ment were  still  outstanding;  and  this  dili- 
gence was  not  obviated  by  the  mere  facts 
that  the  first  note  had  matured  for  payment 
before  the  last  note  and  mortgage  were  exe- 
cuted and  that  the  record  of  the  first  mort- 
gage had  been  canceled,  there  being  nothing 
shown  except  the  cancellation  to  indicate 
that  the  mortgagee  making  the  cancellation 
was  then  the  owner  of  the  negotiable  note  and 
the  mortgage,  or  was  authorized  to  make 
the  cancellation,  and  the  mortgagee  cancel- 
ing the  record  of  the  first  mortgage  and  as- 
signing the  last  mortgage  being  a  corpora- 
tion which  may  act  through  various  agents. 
Even  if  the  equities  between  the  complain- 
ant and  the  defendant  be  regarded  as  equal, 
that  of  the  defendant  is  prior  in  point  of 
time.  But  the  equities  as  shown  by  the  rec- 
ord are  not  equal.  While  the  complainant 
might  well  have  had  recorded  the  assignment 
of  the  first  mortgage  made  to  her  as  the  stat- 
ute permitted  her  to  do,  she  was  not  express- 
ly required  by  the  statute  to  do  so  for  the 
preservation  of  her  rights  even  against  bona 


fide  purchasers  for  value.  The  unauthorized 
cancellation  on  the  record  of  the  first  mort- 
gage did  not  destroy  the  mortgage  or  the 
rights  of  the  bona  flde  assignee  thereof  for 
value.  The  defendant's  mortgage  having 
been  duly  recorded,  she  was  not  required  to 
examine  the  records  for  an  unauthorized 
cancellation  on  the  record  of  ber  mortgage 
or  for  the  record  of  subsequent  mortgages  on 
the  s{une  property.  If  the  defendant  has 
done  nothing  to  mislead  or  deceive  the  com- 
plainant, she  Is  not  at  fault.  The  complain- 
ant does  not  disclose  his  cestui  que  trust, 
who  may  be  the  original  mortgagee  of  both 
mortgages  or  someone  in  privity  with  such 
mortgagee.  The  assignment  of  tiie  mortgage 
made  to  the  complainant  does  not  state  any 
consideration  paid  therefor,  and  the  answer 
only  admits  that  the  assignment  was  made 
"for  valuable  consideration."  It  is  alleged 
that,  when  the  complainant  purchased  the 
last  mortgage  indebtedness,  he  had  no  notice 
or  knowledge  of  the  claim  of  the  defendant, 
but  acted  on  the  faith  of  the  records.  It  Is 
further  alleged  that  the  first  mortgagor  bad, 
with  full  warranties  both  as  to  title  and 
against  incumbrances,  conveyed  the  property 
to  Leslie  E.  Brooks,  who  conveyed  the  same 
to  the  last  mortgagor.  But  if  such  convey- 
ances could  aid  the  complainant  it  is  not  al- 
leged that  the  stated  conveyances  were  duly 
recorded,  or  that  the  complainant  knew  of 
the  conveyances  when  he  took  the  assignment 
of  the  last  note  and  mortgage.  The  com- 
plainant does  not  allege  that  he  had  any  as- 
surance or  evidence  other  than  the  unauthor- 
ized cancellation  of  the  record  of  the  first 
mortgage  by  the  corporation  mortgagee ;  that 
the  first  note  and  mortgage  had  been  satis- 
fied. The  second  mortgage  was  executed 
November  8, 1911,  but  the  first  mortgage  was 
not  canceled  on  the  record  till  January  24, 
1912,  a  few  days  before  the  assignment  of 
the  second  note  and  mortgage  to  the  com- 
plainant; and  the  record  of  the  first  mort- 
gage, though  canceled  without  authority, 
showed  that  it  was  given  to  secure  the  pay- 
ment of  a  negotiable  promissory  note.  These 
circumstances  were,  even  though  the  note 
secured  by  the  first  mortgage  had  matured 
for  payment,  suflScient  to  put  the  trustee  as- 
signee of  the  last  note  and  mortgage  upon 
Inquiry  that  reasonably  may  have  developed 
the  information  that  the  cancellation  of  the 
record  of  the  first  mortgage  was  unauthoriz- 
ed and  that  the  first  note  and  mortgage  were 
in  fact  still  outstanding  and  unsatisfied. 
There  is  no  allegation  or  showing  tliat  the 
complainant  made  any  etTort  or  used  any  dil- 
igence whatever  to  ascertain  whether  the 
first  negotiable  note  and  the  mortgage  ex- 
pressly given  to  secure  its  payment  were  still 
unsatisfied,  or  that  the  complainant  trustee 
paid  full  value  for  the  assignment  to  blm, 
or  that  he  is  in  fact  not  a  trustee  for  the 
original  mortgagee  of  both  mortgages. 
Priority  cannot  fairly   be  decreed  to  the 
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tmstee  assl^ee  of  the  last  note  and  mort- 
gage wbo  took  under  the  circumstances  stat- 
ed above,  as  against  the  assignee  of  the  first 
negotiable  note  and  duly  recorded  mortgage 
who  paid  full  value  for  the  assignment  made 
the  day  the  note  and  mortgage  were  executed. 
The  decree  is  reversed,  with  directions  to 
decree  the  priorities  In  favor  of  Oie  defendant 
H.  S.  Northup. 

SHACKLEFORD,  C.  3^  and  TAXLOR  and 
HOCKER,  JJ.,  concur. 

OOCKREIiL,  J.,  dissents. 


(6S  Fla.  «IT) 

SBABOARD  AIR  LINE  RY.  t.  ROBINSON. 

(Supreme  Court  of  Florida.     Nov.  25,  1914.> 

(Bvllabut  6y  the  Cowt.) 

X.  COKSTITUTIOMAL  LAW  «=»38— VAUDITT. 

A  statute  may  be  valid  as  applied  to  one 
state  of  facts,  though  under  another  state  of 
facts  an  application  of  the  statute  may  violate 
rights  secuKd  by  the  organic  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i  36 ;  Dec.  Dig.  <S=>38.] 

2.  RArcBOADs    iC-  "111    Kiixiwo   or  Stock— 
Failiibi;  TO  Pat  Claiic— Pkraltt— Vaudi- 

TT    OF    STATUn. 

The  statute  authorizing  a  recovei?  of 
donUe  damages  and  attorney  fees  for  failure 
of  a  railroad  company  to  pay  for  live  stock 
killed  by  a  train  of  the  railroad  company,  with- 
in 60  days  after  presentation  of  the  claim  for 
such  stock  killed,  is  not  invalid  in  its  applica- 
tion, where  a  verdict  is  rendered  for  the 
amount  agreed  to  have  been  demanded  and  to 
be  the  value  of  the  live  stock  killed. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  U  1621-1626;    Dec.  Dig.  «s>444.] 

IBrror  to  Circuit  Court,  Marlon  County;  W. 
S.  Bullock,  Judge. 

Action  by  J.  R.  Robinson  against  the  Sea- 
board Air  Line  Railway.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

L,  N.  Green,  of  Ocala,  for  plaintiff  in  error. 
W.  K.  Zewadskl,  of  Ocala,  for  defendant  In 
error. 

WHITFIELD,  J.  This  writ  of  error  was 
takoi  to  a  Judgment  awarding  double  dam- 
ages and  attorney  fees  for  failure  of  the 
railroad  company  to  pay  within  60  days  after 
presentation  a  claim  for  a  mule  killed  by  the 
railroad  company  at  a  point  where,  under 
tbe  statute,  the  company  should  have  had, 
but  did  not  have,  Its  track  fenced.  The 
declaration  alleges  the  value  of  the  mule  kill- 
ed to  be  $12S,  and  also  alleges  that: 

"The  plaintiff  gave  notice  in  writing  of  the 
time,  place,  and  value  of  the  said  mule"  to 
the  agent  of  the  company,  "but  the  said  de- 
fendant has  not  paid  the  same  or  any  part 
thereof,  or  offered  so  to  do,  and  more  than 
60  days  have  passed  since  the  giving  of  the 
said  notice,  and  the  said  defendant  has  become 
liable  to  the  plaintiS  for  the  sum  of  $250, 
being  double  the  amount  of  damages  caused 
by  the   killing  of  the   mule  aforesaid,  and  all 


costs,  expenses,  and  a  reasonable  attorney's 
fee  incurred  by  the  plaintiff  in  collecting  the 
same  by  suit" 

A  demurrer  to  tbe  declaration  was  prop- 
erly overruled,  since  the  declaration  was  not 
subject  to  the  criticism  that  It  does  not  ap- 
pear whether  tbe  railroad  line  was  construct- 
ed before  or  after  the  enactment  of  the  stat- 
ute, and,  if  subsequently  constructed.  It  does 
not  appear  that  the  road  was  in  practical 
operation.  It  is  alleged  that  the  defendant 
"was  possessed  of,  operating,  and  using  a 
certain  railroad."  This  is  a  sufficient  alle- 
gation that  the  road  was  in  "practical  oper- 
ation," within  the  meaning  of  tbe  statute. 
Section  2868  et  seq..  Gen.  SUts.  1906.  Wheth- 
er the  road  was  constructed  before  or  after 
tbe  statute  became  effective,  a  caude  of  action 
was  alleged. 

By  motion  in  arrest  of  judgment  the  con- 
stitutional validity  of  the  statute  la  assailed 
in  so  far  as  it  provides: 

"That  upon  the  failure  to  pay  tbe  claim 
within  sixty  days  after  its  presentation  the 
said  railroad  companies,  person  or  persons 
owning  or  operating  raid  roads  not  fenced  as 
herein  provided  shall  be  liable  for  double  the 
value  of  the  animal  killed  or  injured  and  for 
attorney's  fees." 

In  St  Louis,  I.  M.  &  S.  R.  Co.  y.  Wynne, 
224  n.  S.  354.  32  Sup.  Ct  483,  66  L.  Ed.  799, 
42  L.  R.  A.  (N.  S.)  102,  it  was  held  that  a 
statute  allowing  double  damages  for  taildre 
within  a  stated  reasonable  time  after  pre- 
sentment to  pay  claims  for  live  stock  killed 
or  injured  by  trains  could  not  be  constitu- 
tionally applied  where  the  demand  Is  for  an 
amount  greater  than  that  for  which  tbe  ac- 
tion is  brought  In  Chicago,  M.  &  St  P.  Ry. 
Co.  y.  Polt  232  U.  S.  165,  34  Sup.  Ct  301, 
58  L.  Ed.  654,  it  was  held  that  a  statute  de- 
claring a  railroad  company  to  be  liable  in 
double  damages  unless  the  claim  is  paid  in 
full  as  demanded  within  60  days  could  not 
be  enforced  where  the  plaintiff  demanded 
more  than  he  recovered  and  the  railroad  com- 
pany bad  offered  less  than  was  recovered, 
the  court  holding  that: 

"The  rudiments  of  fair  play  required  by  the 
fourteenth  amendment  are  wanting  when  a  de- 
fendant is  required  to  guess  rigntly  what  a 
jury  will  find,  or  pay  double  if  that  body  sees 
fit  to  add  one  cent  to  the  amount  that  was 
tendered,  although  the  tender  was  obviously 
futile  because  of  an  excessive  demand." 

In  Kansas  City  S.  Ry.  Co.  y.  Anderson, 
233  U.  S.  325,  34  Sup.  Ct  599,  58  L.  Ed.  983, 
it  was  held  that  double  damages  and  a  rea- 
sonable attorney's  fee  may  be  recovered 
where  the  company  fails  to  pay  within  a  stat- 
ed time  after  notice  of  the  claim,  "where  the 
prior  demand  Is  fully  established  In  tbe  suit 
following  the  refusal  to  pay."  Seaboard  Air 
Line  Ry.  y.  Seegers,  207  U.  S.  73,  28  Sup. 
Ct  28,  52  L.  Ed.  108;  Yazoo  ft  M.  V.  R.  Co. 
y.  Jackson  Vinegar  Co.,  226  U.  S.  217,  33 
Sup.  Ct  40,  57  L.  Ed.  193. 

In  this  case  the  defendant  by  stipulation 
"agrees  and  admits  that  all  the  material  al- 
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legations  of  fact  contained  in  said  declara- 
tion are  true,  and  may  be  considered  as  true 
and  proven,  •  •  •  and  that  the  sum  of 
$50  would  be  a  reasonable  fee  for  the  serv- 
ices rendered  by  •  •  •  attorney  for  plain- 
tiff." The  plaintiff  acted  on  this  agreement 
made  a  part  of  the  record  in  the  cause.  The 
declaration  alleges  the  value  of  the  mule 
killed  by  the  defendant's  train  to  be  $125, 
and  that  "the  plaintiff  gave  notice  In  writing 
of  the  time,  place,  and  value  of  the  said  mule 
killed  as  aforesaid,"  that  "more  than  60 
days  have  passed  since  the  giving  of  the  said 
notice,"  and  that  "the  said  defendant  has  not 
paid  the  same  or  any  part  thereof,  or  offer- 
ed so  to  do." 

The  cou^  gave  judgment  for  "$250,  being 
double  damages  assessed  by  the  jury,  togeth- 
er with  his  cost  in  this  behalf  expended.  In- 
cluding an  attorney's  fee  of  $50  fixed  by  the 
court  upon  testimony  as  to  it  being  a  reason- 
able attorney's  fee  to  allow  the  plaintiff 
herein." 

Under  the  allegations  of  the  declaration, 
which  are  expressly  admitted  "as  true  and 
proven,"  it  must  be  considered  that  in  this 
proceeding  "the  prior  demand  is  fully  estab- 
lished in  the  suit  following  the  refusal  to 
pay,"  within  the  principle  announced  in  the 
Anderson  Case,  supra. 

This  being  so,  the  statute  (sections  2868 
et  seq..  General  Statutes  of  1906)  may  be  con- 
stitutionally and  validly  applied  to  the  facts 
here  admitted. 

A  statute  may  be  valid  as  applied  to  one 
state  of  facts,  though  under  another  state  of 
facts  an  application  of  the  statute  may  vio- 
late rights  secured  by  the  organic  law.  Kan- 
sas City  S.  Ry.  Co.  v.  Anderson,  supra;  But- 
ton Phosphate  Co.  ▼.  Priest,  67  Fla.  370,  65 
South.  282. 

The  judgment  is  affirmed. 

SHACKLBFORD,  C.  3.,  and  TAYLOR, 
COCKRELL,  and  HOOKER,  JJ.,  concur. 


(68  Fla.  46Z) 

CO-OPERATIVE  HOMESTEAD  CO.  et  aL  v. 
DICKMAN. 

{Supreme  Court  of  Florida.    Dec  0,  1914.) 

(Syttalu*  hy  the  Court.) 

AppeaIi  ANn  Errob  9=»875— Scopb  of  Re- 
view—Obheb  CONriEMIMO  A  SALK. 

Upon  an  appeal  from  an  order  conflrming 

a  sale,  errors  assigned  upon  the  final  decree  will 

not  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  U  3541-3548;  Dec.  Dig.  <S=> 

876.] 

Appeal  from  Circuit  Court,  Hillsborough 
County;    F.  M.  Robles,  Judge. 

Suit  by  Albert  P.  Dickman,  trustee,  against 
the  Co-operative  Homestead  Company  and 
others.  From  an  order  confirming  a  sale 
consequent  on  a  final  decree  on  foreclosure, 
defendants  appeal.    Affirmed. 


W.  H.  Jackson,  of  Tampa,  for  appellants. 
Admer  D.  Miller,  of  Rnskln,  for  appellee. 

COCKREUj,  J.  This  is  an  appeal  from 
an  order  confirming  a  sale,  consequent  upon 
a  final  decree  in  foreclosure.  Nearly  six 
months  had  elapsed  between  the  entry  of 
that  order,  and  much  more  than  six  months 
after  the  final  decree.  All  the  assignments 
as  argued  question  the  propriety  of  the  final 
decree  and  interlocutory  orders  entered  be- 
fore that  decree. 

While  an  appeal  from  a  final  decree  opens 
up  all  preceding  orders,  an  appeal  from  a 
supplemental  order  merely  carrying  out  that 
decree  does  not  bring  up  the  final  decree. 
Judson  Lumber  Co.  v.  Patterson,  66  South. 
727,  decided  this  term. 

Order  affirmed. 

SHACKLBFORD,  C.  X,  and  TAYLOR. 
HOOKER,  and  WHITFIELD,  JJ.,  concur. 


«8  Fla.  S22) 
SHIELDS  T.  ENSIGN. 
(Supreme  Court  of  Florida.    Dec.  22, 1914.) 

(Syttabut  iy  the  Court.) 
Husband  and  Wife  <S=»74— Separate  Pbof- 

ERTT  OF  MaBBIED  WoUAN— RIGHTS  OF  PUB- 
CUASEB. 

Though  a  contract  for  the  sale  of  a  married 
woman's  separate  property  may  not  be  specially 
enforceable  by  reason  of  informalities,  the  ven- 
dee may  not  breach  the  contract  and  charge  the 
property  in  equity  for  a  partial  payment  there- 
on, in  the  absence  of  a  showing  that  the  married 
woman  was  unwilling  or  unable  to  complete  the 
contract  to  convey. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  309-312;  Dec  Dig.  «=» 
74.] 

Appeal  from  Clrenit  Court,  Orange  County; 
James  W.  Perkins,  Judge. 

Suit  by  Annie  E.  Shields,  by  her  next  friend 
and  husband,  against  Helen  Ensign.  From  a 
decree  dismissing  the  bill,  complainant  ap- 
peals.   Affirmed. 

v.  S.  Starbuck,  of  Orlando,  for  appellant 
Massey  &  Warlow,  of  Orlando,  for  appellee. 

COCERELL,  J.  This  Is  a  biU  to  charge 
certain  real  estate,  the  separate  property  of 
a  married  woman,  in  the  sum  of  $1,000  al- 
leged to  be  due  upon  an  agreement  made  by 
her  in  writing  for  the  benefit  of  her  separate 
estate.    The  agreement  is  as  follows: 

"Proposition  of  Mrs.  A.  E.  Shields  to  Mrs. 
Helen  Ensign  on  42  acres  of  grove  and  land. 

"Farming  implements  for  grove  work,  all  chick- 
ens and  turkeys,  all  fruit  now  in  grove  and  any 
other  growing  crops,  rowboat  and  all  household 
furniture,  except  keepsakes,  rug,  books,  bric-a- 
brac  and  bed  and  table  linens. 

"One  thousand  cash,  balance  of  nineteen  tboa- 
sand  within  thirty  days  from  date  upon  deliv- 
ery of  abstract  of  title  and  general  warranty 
deed. 

"Accepted         [Signed]    Helen  Ehisign. 

"(Signed]    Mrs.  A.  E.  Shields. 

"(Exhibit  A.)" 
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The  theory  of  the  bill  is  that  aa  the  writ- 
ing was  not  signed  by  the  husband  of  Mrs. 
Knslgn,  nor  acknowledged  by  her  and  proper- 
ly witnessed,  it  was  not  binding  on  her,  and 
that  as  It  could  not  tberefore  be  spedflcally 
enforced  as  against  Mrs.  Ensign,  there  was  no 
consideration  for  the  thousand  dollars  paid, 
and  that  It  became  immaterial  that  Mrs. 
Ensign  was  willing  and  able,  despite  the  In- 
formality of  the  agreement,  to  cany  it  out 
to  the  letter  and  convey  a  perfect  title  to 
the  property  upon  the  payment  of  the  balance 
of  the  purdiase  money,  as  stipulated. 

While  the  bill  alleges  facts  to  show  that 
by  certain  misrepresentations  the  property 
was  priced  too  high,  yet  Mrs.  Shields  admits 
that  she  has  not  made  a  sho^^^^g  sufficiently 
strong  to  entitle  her  to  a  rescission  of  the 
contract  on  that  theory.  The  real  theory  of 
ber  bill  is  that  the  agreement,  though  In 
writing  and  signed  by  Mrs.  Ensign,  was  ab- 
solutely void,  a  nudum  pactum,  utterly  with- 
out consideration,  and  therefore  subject  to 
be  ignored  by  either  party  to  It 

There  are  reputable  authorities  holding 
that  where  money  is  paid  upon  an  option, 
made  void  by  statute  by  reason  of  a  failure  to 
comply  In  formalities  with  the  statutory  re- 
quirement, the  one  who  has  so  paid  his  money 
may  recover  It  back  as  for  money  had  and  re- 
c^ved,  even  though  the  receiver  may  be  will- 
ing to  perform.  We  have  not  such  a  case  be- 
fore US. 

Our  Constitution  (article  11,  |  2)  declares: 

"A  married  woman's  separate  real  or  personal 

froperty  may  be  charged  in  equity  and  sold, 
•  *  for  money  or  thing  due  upon  any 
agreement  made  by  her  in  writing  for  the  bene- 
fit of  her  separate  property" 

— while  Gen.  Stats,  i  2594,  reads: 

"Coverture  shall  not  prevent  a  decree  against 
husband  and  wife  to  specifically  perform  their 
written  agreement  to  sell  or  convey  the  separate 
property  of  the  wife,  or  to  relinquish  her  right 
of  dower  in  the  property  of  the  husband,  but 
no  agreement  for  the  sale  or  conveyance  of  her 
real  property  or  for  relinquishment  of  dower, 
shall  be  specifically  enforced  unless  it  be  exe- 
cuted and  acknowledged  in  the  form  prescribed 
for  conveyances  of  ber  real  property  and  for  re- 
linqniahment  of  dower." 

It  will  be  readily  observed  that  the  stat- 
ute does  not  make  the  written  agreements  of 
a  married  woman,  otherwise  executed,  abso- 
lutely void  and  noncbargeable  upon  her  estate, 
but  merely  that  they  shaU  not  be  specifical- 
ly enforced,  a  much  higher  equity  than  the 
mere  charging  for  a  breach  of  contract. 

The  agreement  In  writing  being  then  not 
absolutely  void  by  statute,  but  only  not  to  be 
q>e(!iflcally  enforced,  we  will  examine  the 
complainant's  bUl  in  the  light  of  the  Consti- 
tntlon. 

Is  It  equitable  to  charge  Mrs.  Ensign's  sep- 
arate estate  with  this  thousand  dollar  ad- 
vance payment  made  upon  the  faith  of  the 
written  agreement?  It  might  well  be  that, 
had  the  consideration  been  reversed  and  the 
unprotected  married  woman  been  seduced  in- 


to making  an  improvident  contract,  a  court 
of  equity  would  not  grant  Its  relief  to  one 
who  had  overreached  her,  but  will  she  be 
penalized  because  despite  her  coverture,  she 
has  proved  the  better  bargainer?  If  a  feme 
sole  had  executed  the  option,  she  would  not 
be  held  liable  for  the  thousand  dollars,  unless 
she  breached  the  contract,  and  we  can  see 
no  reason  why  coverture  should  render  her 
liable.  How  can  it  be  that  a  court  of  equity 
win  reward  a  breach  of  an  agreement,  as  a 
benefit  to  the  separate  estate,  when  Its  per- 
formance would  admittedly,  largely  increase 
the  value  of  that  estate? 

It  seems  to  us   that  the  bill  is  without 
equity,  and  was  properly  dismissed. 

SHACKLKPOKD,    0.    J.,    and    TAXLOB 
HOCKEB,  and  WHITFIBLD,  JJ.,  concur. 


(68  FU.  356) 
A.  B.  HARPER  PIANO  CO.  v.  CUMBIE. 
(Supreme  Court  of  Florida.     Nov.  24,  1014.) 
(Syllahu*  fiy  the  Court.) 

Appeai.  and  Ebbob  «=»1018— Judqukrt  of 

Reizbbb— Evidence. 

Where,  under  the  law  applicable  to  the  case, 
the  evidence  does  not  sustain  the  finding  of  a 
referee,  the  judgment  will  be  reversed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  4006,  4007;  Dec  Dig.  «=> 
1018.] 

Error  to  Circuit  Court,  Suwanee  County; 
P.  V.  Bees,  Referee. 

Replevin  by  the  A.  R.  Harper  Piano  Com- 
pany against  J.  A.  Cumble.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

J.  F.  Harrell,  of  Live  Oak,  and  Carter  ft 
McCoUum  and  John  T.  Crawley,  all  of  Jack'- 
sonvUle,  for  plaintiff  in  error.  J.  P.  Lamb, 
of  Live  Oak,  for  defendant  in  error. 

WHITFIELD,  J.  In  an  action  of  replev- 
in to  recover  a  piano,  or  Its  value,  there  was 
judgment  by  a  referee  for  the  defendant,  and 
the  plaintiff  took  writ  of  error. 

The  evidence  discloses  that  the  defendant 
traded  an  automobile  to  an  agent  of  the  plain- 
tiff for  the  piano.  The  defendant  knew  the 
agent  was  acting  aa  agent  only.  It  is  clear 
that  the  defendant  knew,  or  reasonably 
should  have  known,  that  the  agent  was  au- 
thorized to  sell  and  not  to  barter  pianos. 
The  circumstances  made  it  Incumbent  upon 
the  defendant  to  ascertain  If  the  agent  was 
authorized  to  barter  as  well  as  to  sell;  and 
In  bartering  with  the  agent  under  the  cir- 
cumstances he  was  charged  with  the  duty  to 
ascertain  the  extent  of  the  agency.  Under 
the  law  the  evidence  does  not  sustain  the 
finding  and  judgment  in  favor  of  the  defend- 
ant 

Judgment  reversed. 

SHACKLEFORD,  C.  J.,  and  TATLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 
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(68  Fla.  438) 

BRITTON  V.  STATE. 

(Supreme  Court  of  Florida.    Dec.  1,  1914.) 

(SyUaiut  ly  *J^«  Court.) 

CRiiaNAL   Law   iS=>274— Plea    of   Guilty- 
Leave  TO  Withdraw— Refusal. 

It  is  not  error  to  refuse  leave  to  withdraw 
a  plea  of  guilty,  voluntarily  entered,  upon  an 
admission  by  the  accused  of  facta  ooncluaively 
and  fully  making  out  the  oSense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  632,  633 ;  Dec.  Dig.  «»274.] 

Error  to  Circuit  Court,  Cltros  County ;  W. 
S.  Bullock,  Judge. 

J.  E.  Brltton  was  convicted  of  perjury,  and 
brings  error.    Affirmed. 

H.  J.  Dame,  of  Inverness,  for  plaintiff  in 
error.  T.  F.  West,  Atty.  Gen.,  and  0.  O.  An- 
drews, Asst  Atty.  Gen.,  for  tbe  State. 

OOCKRELL,  J.  The  plaintiff  In  error 
was  convicted  of  the  crime  of  perjury  and 
sentenced  to  the  state  prison  for  14  months. 

While  tbe  record  before  us  is  somewhat 
confused,  we  find  that  upon  arraignment 
firltton  offered  to  plead  guilty,  but  the  court 
declined  to  entertain  the  plea  until  his  attor- 
ney could  be  brought  Into  court  Afterwards 
In  tbe  presence  of  hla  counsel,  and  after  the 
effects  of  the  plea  were  fully  explained  to 
Brltton,  he  again  tendered  the  plea  of  guilty, 
and  It  was  accepted. 

Before  the  passing  of  tbe  sentence,  Brlt- 
ton moved  that  he  be  permitted  to  withdraw 
his  plea  of  guilty  and  to  plead  not  guilty. 
Upon  being  examined  by  the  court  upon  this 
motion,  he  testified  in  effect  that  his  attor- 
ney in  the  dvll  case,  out  of  which  this  charge 
of  perjury  arose,  told  him  It  would  be  nec- 
essary for  blm  to  perjure  himself  In  order  to 
win  the  case,  and  that  therefore  be  had 
sworn  falsely.  He  does  not  claim  that  his 
attorney  advised  him  that  the  false  testimony 
would  not  be  perjury,  assuming  that  such 
advice  might  palliate  or  excuse  the  offense, 
but  merely  that  false  swearing  was  essential 
to  the  competency  of  certain  evidence  upon 
which  he  wished  to  rely. 

It  does  not  appear  that  Brltton  was  Induc- 
ed to  plead  guilty  upon  the  advice  of  the  at- 
torney who  was  alleged  to  have  advised,  as  It 
ivere,  the  commission  of  the  offense ;  on  the 
contrary,  he  had  other  counsel  when  his  plea 
of  guilty  was  entered,  and  there  had  been  a 
complete  breach  with  his  former  counsel. 

We  do  not  understand  upon  what  theory  a 
judge  should  be  held  In  error  for  refusing  to 
set  aside  a  plea  of  guilty  upon  the  admission 
of  facts  conclusively  and  fully  making  out 
the  crime.  Pope  v.  State,  56  Fla.  81,  47 
iouth.  487, 16  Ann.  Cas.  972. 

Judgment  affirmed. 

SHACKLEFORD,  0.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


(68  Fla.  436> 
BROOKINS  V,  STATE. 
(Supreme    Court   of   Florida.     Dec.   1,   1914.) 

(BvUabvi  by  the  Court.) 
Cbiuinal   Law  «=»1018— Affeax— Josi8DI9 
noN — Misdemeanors. 

The  circuit  court,  not  the  Supreme  Court, 

has    appellate    jurisdiction   over   conviction   or 

misdemeanors  in  the  criminal  courts  of  record. 

[Ed.    Note. — For   other   cases,    see   Criminal 

Law,  Cent  tUg.  |  2577 ;   De&  Dig.  «=»1018.] 

Error  to  Criminal  Ck>urt  of  Record,  Orange 
County;  T.  P.  Warlow,  Judge. 

Gilbert  Brookins  was  convicted  of  assault 
and  battery,  and  brings  error.  Writ  of  er- 
ror dismissed. 

Jones  &  Jones,  of  Orlando,  for  plaintiff  in 
error.  T.  F.  West,  Atty.  Gen.,  and  C.  O.  An- 
drews, Asst.  Atty.  Gen.,  for  the  State. 

COOKRELL,  J.  Brooklnb  was  convicted 
in  the  criminal  court  of  record  of  assault 
and  battery,  a  misdemeanor,  and  takes  writ 
of  error  from  this  court 

This  court  has  appellate  jurisdiction 
(Const,  art  5,  J  5)  "In  eases  of  conviction  of 
felony  In  the  criminal  courts,"  while  the 
circuit  courts  have  final  appellate  jurisdic- 
tion "of  all  misdemeanors  tried  in  the  crim- 
inal courts." 

It  will  then  be  seen  that  "convicti<m  of  a 
felony"  is  the  basis  for  our  jurisdiction  over 
the  criminal  courts  of  record.  While  the 
Information  upon  which  Brookins  was  tried 
Included  felonious  assault  as  well  as  those 
lesser  ones,  the  verdict  of  the  jury  wiped 
out  the  felony  charges,  and  the  conviction 
was  for  a  misdemeanor. 

It  follows  that  the  writ  of  error  was  im- 
providently  sued  out  from  this  court,  and 
that  it  should  be  dismissed. 

So  ordered. 

SHACKLEFORD,  C.  J.,  and  TAILOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 


(tS  Fla.  $2S) 
VARN  V.  WHITE, 

(Supreme  Court  of  Florida.     Nov.  24,  1914.) 
(Si/llaius  hy  tK«  Court.) 

1.  UsuBT  «=>47  —  UsuKiouB  Note  —  What 
Constitutes. 

A  note  bearing  Interest  at  tbe  rate  of  10 
per  cent,  per  annum,  payable  semiannually,  is 
not  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Gent 
Dig.  §  1(X) ;  Dec  Dig.  ©=»47.] 

2.  Appeal  and  Erbob  <3=»909— Juoombitf— 
Evidence— Pbesumption—Biu.  of  Excep- 
tions. 

In  the  absence  of  a  bill  of  exceptions,  upon 
a  trial  before  a  jury,  it  will  be  presumed  that 
there  was  evidence  supporting  the  plaintiFa 
demand  for  an  attorney's  fee,  which  the  judg- 
ment awards. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  3675 ;  Dec.  Dig.  «=>909.] 

Error  to  Circuit  Court,  Hernando  County; 
W.  S.  Bullock,  Judge. 
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Action  by  Samuel  H.  White  kgalnst  L.  B. 
Varn.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

F.  B.  Ck>ogler,  of  BrooksTllle,  for  plaintiff 
in  error.  Gary  W.  Alexander,  of  Jackson- 
ville, for  defendant  in  error. 

COOKRELL,  J.  This  la  an  action  on  a 
promissory  note  for  principal,  interest,  and 
an  attorney's  fee. 

[1]  The  notes  call  for  10  per  cent  interest 
per  annum,  payable  semiannually.  Yam 
sought  to  plead  usury  as  a  partial  defense, 
upon  the  tbeory  that  making  the  10  per 
cent  interest  the  maximum  allowed  by  the 
law,  payable  semiannually  oftended  the  stat- 
ute. In  line  with  practically  all  other  courts, 
we  have  held  that  this  does  not  constitute 
usury.  See  Graham  t.  Fitts,  63  Fla.  1046, 
43  SoutlL  512,  13  Ann.  Cas.  149;  Myer  v. 
City  of  Muscatine,  1  WaU.  384,  17  L.  Qd. 
564;  Mowry  t.  Bishop,  6  Paige  (N.  T.)  08; 
Monnett  v.  Sturges,  25  Ohio  St  384. 

[2]  The  declaration  clearly  demanded  an 
attom^'s  fee,  and  as  there  was  a  trial  be- 
fore a  Jury,  with  both  parties  present-  we 
must  assume,  in  the  absence  of  a  bill  of  ex- 
ceptions, that  there  was  sufficient  evidence 
upon  which  the  amount  of  this  fee  was  fixed, 
so  as  to  support  the  finding  of  the  total 
amount  then  due,  as  fixed  by  the  verdict 

This  case  is  wholly  unUke  that  of  Robin- 
son V.  Alrd,  43  Fla.  30,  29  South.  633,  where 
an  Indorser  without  notice  of  the  dishonor 
of  the  note  was  sought  to  be  held  for  an  at- 
torney's fee. 

Judgment  affirmed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
HOCKER,  and  WHITFIELD,  JJ.,  concur. 

(68  Fla.  368) 

SILVERS,  City  Treasurer,  v.  STATE  ez  rel. 
STATE  BANK  OF  NEW  SMYRNA. 

(Supreme  Court  of  Florida.     Nov.  24,  1914.) 
(BvUalnu  hy  the  Court.) 

HANDAiras  *=>15  — Wabeants  — Patmknt— 

Want  or  Fcnds. 

Where  an  alternative  writ  of  mandamus 
commands  a  city  treasurer  to  pay  designated 
city  warrants,  and  It  does  not  appear  that  the 
treasurer  has  funds  with  which  to  pay  the  war- 
rants, but  it  does  appear  that  he  had  no  such 
funds,  it  is  error  to  award  a  peremptory  writ. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |§  47,  49 ;  Dec.  Dig.  <S=>15.] 

Error  to  Circuit  Court  Volusia  County; 
J.  W.  Perkins,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
the  State  Bank  of  New  Smyrna,  against  D. 
a  Slivers,  City  Treasurer.  Judgment  for 
relator,  and  defoidant  brings  error.  Re- 
versed. 

Murray  Sams  and  E.  Bly,  both  of  De  Land, 
for  plaintiff  in  error.  Lendis  ft  Fish,  of  De 
Land,  for  defendant  In  error. 


WHITFIELD,  J.  An  alternative  writ  of 
mandamus  was  issued  from  the  circuit  court 
of  Volusia  county,  alleging  that  the  relator 
bank  duly  presented  20  city  warrants  to  the 
respondent  city  treasurer  for  payment;  "that 
the  said  D.  C.  Silvers  at  the  time  of  such  pre- 
sentment did  have  in  bis  possession,  custody, 
or  control  funds  of  the  said  city  of  New 
Smyrna  sufficient  to  pay  all,  or  at  least  a 
large  part  of  said  warrants,  yet  wholly  neg- 
lected or  refused  to  pay  said  warrants,  or 
any  of  them."  The  alternative  writ  com- 
manded the  city  treasurer  to  pay  the  20  war- 
rants, or  to  show  cause  for  not  doing  so.  A 
demurrer  to  the  alternative  writ  was  inter- 
posed; one  ground  being  that  it  Is  not  alleged 
"that  the  respondent  has  the  ability  to  per- 
form the  acts"  commanded.  The  demurrer 
was  overruled,  an  answer  or  return  was 
made,  and  testimony  taken.  A  peremptory 
writ  of  mandamus  was  issued,  and  the  re- 
spondent took  writ  of  error. 

It  does  not  appear  by  the  alternative  writ 
that  the  respondent  had  funds  to  make  the 
payments  when  the  writ  was  issued,  and  the 
return  supported  by  the  evidence  shows  that 
the  respondent  did  not  have  funds  to  pay  the 
20  warrants.  There  was  consequently  error 
in  Issuing  the  alternative  writ  and  in  award- 
ing the  peremptory  writ  of  mandamus.  The 
relator  must  show  the  respondent's  duty  and 
ability  to  comply  with  the  mandatory  writ 
as  was  done  in  Ray  y.  Wilson,  29  Fla.  342, 
10  South.  613,  14  L.  B.  A,  773.  See  County 
CommlssionerB  of  Duval  County  v.  City  of 
Jacksonville,  36  Fla.  196,  18  South.  339,  29 
L.  R.  A.  416. 

The  judgment  awarding  the  peremptory 
writ  is  reversed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COGKRELL,  and  HOCKER,  JJ.,  concur. 

"""""^  Ces  Fla.  49») 

COOMBS  V   RICE. 
(Supreme  Court  of  Florida.    Dec  22,  1914.) 

(Syttabu*  hy  th«  Court.} 

1.  Appkai.  and  Ebbob  «s>1097,  1099  — Law 

OF  THE  Cask— SUBBEQTTIINT  FBOOKEniNaS. 

AU  points  adjudicated  by  an  appellate  court 
upon  a  writ  of  error  or  an  appeal  become  the 
law  of  the  case,  and  are  no  longer  open  for 
discussion  or  consideration,  but  this  principle 
has  no  applicability  to,  and  is  not  decisive  of, 
points  presented  upon  a  second  writ  of  error 
ttiat  were  not  presented  upon  the  former  writ 
of  error,  and  consequently  were  not  before  the 
appellate  court  for  adjudication. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JS  4358-4368,  4370-4379, 
4427;   Dec.  Dig.  «=»1097,  1099.] 

2.  Bailment  ^=>31— De8tbt70XI0N  of  Pbop- 

EBTY— PLEADINQ  AND  PbOOV. 

Where  the  allegations  of  a  declaration  show 
a  relation  of  bailor  and  bailee  for  mutual  bene- 
fit between  the  plaintiff  and  defendant,  out  of 
which  relation  there  arose  a  duty  to  use  ordi- 
nary care  for  the  preservation  of  a  boat,  the 
subject  of  the  bailment  and  state  that  the  "de- 
fendant did,  by  his  negligence  in  fastening  said 
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boat  or  vessel  and  leaving  it  unattended  at  a 

place  exposed  to  imminent  danger  from  fires, 
negligently  permit  said  boat  or  vessel  to  be 
burned  and  destroyed  by  fire,"  a  cause  of  action 
is  stated,  and  in  such  a  case  a  recovery  must 
be  predicated  upon  proof,  by  a  preponderance  of 
the  evidence,  of  the  burning  of  the  boat  as  a 
result  of  the  particular  negligence  alleged,  viz., 
that  the  defendant  was  negligent  in  fastening 
the  boat  and  leaving  it  unattended  at  the  place 
where  it  was  burned. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Gent.  Dig.  i§  124-131;   Dec.  Dig.  «=>31.] 

3.  Bailmbett   «=»14— Neqligkncb— Liabilitt 
OF  Bailee. 

Where  a  bailment  is  for  mutual  benefit,  the 
bailee  is  held  to  the  exercise  of  ordinary  care  in 
relation  to  the  subject-matter  thereof,  and  is 
responsible  only  for  ordinary  negligence. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  {§  45-55;   Dec.  Dig.  «=»14.] 

4.  Nkougenck     <S=s>119  —  P1.SADIN0     and 
Fboof, 

In  an  action  fan  recover  damages  for  a  negli- 
gent injury  to  property,  if  the  evidence  does  not 
support  the  specific  allegations  of  negligence 
from_  which  the  injury  proximately  resulted,  a 
verdict  for  the  plaintiff  is  unauthorized  and 
should  be  set  aside. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  iS  200-216;   Dec.  Dig.  <8=»li9.] 

6.  Negligencis    «=>138— Inbtbuctionb— Cabb 

Required. 

A  charge  or  instruction  to  the  jury  should 
not  impose  a  greater  burden  upon  either  the 
plaintiff  or  the  defendant  than  the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Nesligence. 
Cent  Dig.  a  354-370;   Dec.  Dig.  «=>1§8.] 

Error  to  Circuit  Court,  Franklin  County; 
John  W.  Malone,  Judge. 

Action  by  R.  R.  Rice  against  Chauncey 
Coombs.  Judgment  for  plaintlfit,  and  defend- 
ant brings  error.    Reversed. 

Fred  T.  Myers,  of  Tallahassee,  and  R.  F. 
Burdlne,  of  Miami,  for  plaintiff  in  error.  C. 
H.  B.  Floyd  and  R.  Don  McLeod,  Jr.,  both  of 
Apalachicola,  for  defendant  la  error. 

SHACKLEFORD,  C.  J.  [1]  For  the  second 
time  CbauDcey  Coombs  has  brought  here  for 
review  by  a  writ  of  error  a  judgment  recov- 
ered against  him  by  R.  R.  Rice.  For  the 
opinion  rendered  on  the  former  writ  of  error 
see  Coombs  v.  Rice,  64  Fla.  202,  59  South. 
958.  As  we  have  several  times  held,  all  the 
points  adjudicated  by  an  appellate  court  up- 
on a  writ  of  error  or  an  appeal  become  the 
law  of  the  case,  and  are  no  longer  open  for 
discussion  or  consideration,  but  this  principle 
has  no  applicability  to,  and  is  not  decisive  of, 
points  presented  upon  a  second  writ  of  error 
tliai  were  not  presented  upon  the  former  writ 
of  error,  and  consequently  were  not  before 
the  appellate  court  for  adjudication.  See 
Boss  T.  Savage,  66  Fla.  106,  63  South.  148, 
where  prior  decisions  of  this  court  will  be 
found.  It  Is  Important,  then,  for  ns  to  ascer- 
tain and  keep  in  mind  Just  what  points  were 
determined  upon  the  former  writ  of  error. 
The  pleadings  and  Issues  remained  unchang- 


ed at  the  second  trial,  so  as  to  them  it  is  only 
necessary  to  refer  to  our  former  opinion 
wherein  they  wUl  be  found  stated. 

[2-4]  Our  holding  upon  the  former  writ  of 
error  was  as  follows : 

"Where  the  allegations  of  a  declaratfon  show 
a  relation  of  bailor  and  bailee  for  mutual  bene- 
fit between  the  plaintiff  and  defendant  out  of 
which  relation  tiere  arose  a  duty  to  use  ordi- 
nary care  for  the  preservation  of  a  boat,  the 
subject  of  the  bailment,  and  state  that  the  'de- 
fendant did,  by  his  negligence  in  fastening  said 
boat  or  vessel  and  leaving  it  unattended  at  a 
place  exposed  to  imminent  danger  from  fires, 
negligently  permit  said  boat  or  vessel  to  be  burn- 
ed and  destroyed  by  fire,'  a  cause  .of  action  is 
stated,  and  in  such  a  case  a  recovery  must  be 
predicated  upon  proof,  by  a  preponderance  of 
the  evidence,  of  the  burning  of  the  boat  as  a 
result  of  the  particular  negligence  alleged,  vii., 
that  the  defendant  was  negligent  in  fastening 
the  boat  and  leaving  it  unattended  at  the  place 
where  it  was  burned. 

"Where  a  bailment  is  for  mutual  benefit,  the 
bailee  is  held  to  the  exercise  of  ordinary  care 
in  relation  to  the  subject-matter  thereof,  and  is 
responsible  only  for  ordinary  negligence. 

"In  an  action  to  recover  damages  for  a  negli- 
gent injury  to  property,  if  the  evidence  does  not 
support  the  specific  allegations  of  negligence  from 
which  the  injury  proximately  resulted,  a  ver- 
dict for  the  plaintiff  is  unauthorized  and  should 
be  set  aside." 

We  would  also  refer  to  Williamson  ▼.  Phil- 
Upoff,  66  Fla.  549,  64  South.  269,  wherein  we 
cited  Coombs  v.  Rice,  supra,  and  approved 
and  followed  the  principles  of  law  therein 
enunciated.  While  additional  testimony  was 
adduced  at  the  last  trial,  it  was  largely  cum- 
ulative, and  throws  but  little,  If  any,  addi- 
tional light  upon  the  Issues  being  tried,  so 
what  we  said  In  our  former  opinion  concern- 
ing the  evidence  and  Us-  probative  effect  is 
equally  applicable  to  this  last  trial.  We  still 
think  that  "negligence  of  the  defendant  in 
the  particulars  alleged  In  the  declaration  is 
not  shown  by  the  evidence."  As  reluctant  as 
we  are  to  disturb  a  second  verdict  rendered 
in  favor  of  the  plaintiff,  since  we  are  firmly 
convinced  that  the  evidence  adduced  failed 
to  measure  up  to  the  requirements  which  we 
laid  down  in  our  former  opinion,  the  law  of 
this  case,  we  must  do  so,  and  bold  tliat  the 
trial  court  was  in  error  in  overruling  the  mo- 
tion for  a  new  trial.  There  is  no  occasion  for 
as  to  discuss  the  numerous  errors  assigned. 

[S]  We  will  add  that  the  general  charge 
given  by  the  trial  court  Imposed  a  greater 
burden  upon  the  defendant  as  to  the  care  re- 
quired of  him  In  the  use  and  preservation  of 
the  boat  than  the  law  requires  in  the  case  of 
a  hiring  for  a  mutual  benefit,  such  as  was  t3i» 
contract  upon  this  evidence.  Again  we  would 
refer  to  our  former  opinion  and  to  William- 
son y.  Phlllipoft,  supra. 

Judgment  reversed. 

TAXLOR,  COCI^REIiL,  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 
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MAGEB   ▼.   MNCJOIiN  COUNTX. 

SAMB  ▼.  BRISTEB  et  at 

(No.  16630.) 

(Supreme  Court  of  Miraissippi.     Feb.  1,  1916.) 

Appeal   akd    Ebbob    «=817— Advanckment 

or  Hkasing — Pbsfxbbnck  Casks. 

Code  1906,  {  4907,  providing  that  appeals 
from  judgments  quo  warranto  to  try  the  right 
to  public  office,  and  in  mandamus  in  cases 
where  the  public  interest  is  concerned,  may  be 
advanced  for  hearing,  does  not  entitle  all  cas- 
es where  the  public  interest  is  concerned,  to 
preference,  since  such  construction  of  the  stat- 
ute would  render  meaningless  the  enumeration 
of  the  particular  actions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3198;    Dec.  Dig.  «=>817.] 

Appeal  from  Circuit  Court,  Lincoln  Conn- 
ty;    D.  M.  Miller,  Judge. 

Separate  actions  between  J.  M.  Magee  and 
Ldncoln  Connty  and  O.  M.  Brister  and  othent 
From  Judgments  against  Urn,  J.  M.  Magee 
appeals.  Motion  to  advance  appeals  for  hear- 
ing as  preference  cases  overruled. 

Wbitfleld  ft  Whitfield,  of  Jackson,  and 
Jones  &  Tyler,  of  Brookhaven,  for  the  mo- 
tion.   A.  A.  C!ohn,  of  Brookhaven,  opposed. 

COOK,  J.  This  is  a  motion  to  advance 
and  hear  the  above-styled  cases  as  preference 
cases  under  section  4907,  Code  of  1906.  Nei- 
ther case  is  an  appeal  from  judgments  against 
persons  deprived  of  their  liberty  in  cases  of 
habeas  corpus,  or  from  judgments  on  infor- 
mation in  nature  of  quo  warranto  to  try  the 
right  to  public  ofiBce,  or  In  actions  of  man- 
damus. In  cases  where  the  public  interest  is 
concerned,  or  involving  taxes  claimed  by  the 
state,  county,  or  municipality. 

The  soundness  of  the  decision  In  Jackson 
Lroan  ft  Trust  Co.  v.  SUte,  96  Miss.  347,  64 
Sonth.  157,  Is  challenged. 

It  Is  contended  that  section  4907  makes  five 
classes  of  cases  preference  cases,  instead  of 
four,  as  was  decided  In  the  above-mentioned 
case.  It  is  claimed  that  the  section  in  ques- 
tion contemplates  that  the  court  must  treat 
as  preference  cases  all  cases  where  the  pub- 
lic Interest  Is  concerned.  We  cannot  agree 
to  that  construction  of  the  statute.  To  so 
read  it  would  be  tantamount  to  saying  that 
the  Legislature  was  guilty  of  cumbering  the 
statute  with  language  entirely  unnecessary 
to  accomplish  Its  purpose.  If  appellant  Is 
correct,  all  that  portion  of  the  statute  refer- 
ring to  quo  warranto  and  suits  involving 
taxes  was  surplusage.  Indeed,  all  except 
that  part  which  refers  to  habeas  corpus 
could  have  been  left  out  of  the  statute.  The 
Legislature  Is  presumed  to  have  meant  just 
what  It  said,  and  that  no  more  words  were 
employed  to  express  Its  meaning  than  were 
necessary.  If  appellant  Is  right,  It  would 
have  heen  only  necessary  to  have  said  that 
all  habeas  corpus  cases  involving  personal 
liberty  and  all  other  cases  where  the  public 
interest  is  concerned  shall  be  preference 
cases. 


Jackson  Loan  ft  Trust  Co.  v.  State,  supra,  . 
seems  to  have  received  the  Indorsement  of 
the  legislative  department.  Inasmuch  as  it 
has  not  been  amended  since  the  decision  of 
that  case  in  1909. 

We  have,  as  a  matter  of  grace,  and  in  the 
exercise  of  what  seemed  at  the  time  to  be  a 
wise  discretion,  advanced  a  number  of  cases 
not  strictly  within  the  statute,  but  we  have 
been  so  burdened  with  applications  of  this 
kind  that  we  have  decided  in  the  future  to 
refuse  to  advance  any  case  which  does  not 
come  within  the  strict  terms  of  the  statute 
or  rules  of  this  court. 

Motion  overruled. 

^  (108  MISB.  «1«) 

ILLINOIS  CENT.  R.  C!0.  v.  FORD  rt  al. 
(No.  16638.) 

(Supreme  (Toort  of  Mississippi.    Feb.  1,  1915.) 
Mastbb  and  Sebvakx  9s>131  —  Ikjitbikb  — 

S  T ATUTKSa 

Code  1906,  {  4043,  prohibits  the  running 
of  locomotives  and  cars  through  cities,  towns,, 
and  villages  at  a  rate  in  excess  of  six  miles  per 
hour.  Laws  1908,  c.  194,  provides  that  em- 
ployes of  railroad  companies  shall  have  the 
same  rights  and  remedies  for  any  injury  suffer- 
ed by  reason  of  the  act  or  omission  of  the 
company  or  its  employes  as  are  allowed  persons 
not  employed.  A  track  laborer,  who  was  as- 
sisting m  the  removal  of  a  hand  car,  was  killed 
by  a  train  running  at  an  excessive  speed 
through  a  town.  Held,  that  the  six-mile  stat- 
ute applies  to  laborers  of  the  railroad  company 
and  furnishes  a  basis  for  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  265,  279;  Dec.  Dig.  «=» 
131.] 

Appeal  from  Circuit  Court,  Panola  Coxmty ; 
N.  A.  Taylor,  Judge. 

Action  by  Molly  Ford  and  others  against 
the  Illinois  Central  Railroad  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.   Affirmed. 

Mayes  Sa  Mayes,  of  Jackson,  for  appellant 
L.  L.  Pearson,  of  Sardls,  for  appellees. 

REED,  J.  Dave  Ford,  one  of  a  section 
crew  of  appellant  company,  was  killed  In 
the  town  of  Batesvllle  when  a  locomotive  col- 
lided with  a  band  car.  The  hand  car  was 
being  removed  from  the  t^ack  by  the  crew 
under  the  direction  of  the  foreman  when 
struck.  The  locomotive  was  passing  through 
the  town  at  a  very  high  rate  of  speed,  much 
in  excess  of  six  miles  an  hour,  when  the  col- 
lision occurred  and  Ford  was  killed.  The 
engineer  testified  that  he  was  going  at  45 
miles  an  hour.  Other  witnesses  testified  to 
a  higher  rate  of  speed. 

In  this  action  to  recover  damages  for  death, 
the  jury  returned  a  verdict  in  favor  of  ap- 
pellees in  the  sum  of  $3,0(X),  and,  from  the 
judgment  entered  thereon,  this  appeal  was 
taken  by  appeUant 

Counsel  for  appellant  present  to  the  court 
only  one  ground  for  reversal  which  they 
state  in  their  brief  "is  single  and  narrow." 
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It  Is  that  tbe  statute  (section  4043,  Code  of 
1006)  against  the  running  of  locomotives  and 
cars  through  dtles,  towns,  and  villages  at 
the  rate  of  over  six  miles  an  hour  is  not  ap- 
plicable to  this  case,  where  the  party  Injur- 
ed was  an  employ^  of  the  railroad  com- 
pany and  working  on  its  track.  To  sustain 
their  position  they  refer  us  to  the  following 
decisions:  BaUroad  Co.  v.  Hughes,  49  Miss. 
258;  DoweU  v.  Railroad  Co..  61  Miss.  519; 
Farquhar  v.  Ballroad  Co.,  78  Miss.  193,  28 
SoutlL  850.  It  was  held  In  these  cases  that 
the  six-mile  statute  did  not  apply  to  em- 
ployes of  the  railroad  company.  This  hold- 
ing followed  the  common  law  touching  tbe 
liability  of  the  master  to  employfet  for  con- 
duct of  fellow  servants.  But  a  change  has 
been  effected  in  this  rule  by  statute  passed 
since  tbe  decision  in  tbe  Farquhar  Case.  At 
tbe  time  of  the  Injury  in  the  Farquhar  Case, 
tbe  statute  then  In  force  (chapter  87  of  the 
Laws  of  1896;  chapter  66  of  the  Laws  of 
1898,  Sp.  Sess.)  provided  that  an  employ^ 
should  have  tbe  same  rights  and  remedies  as 
others,  where  the  Injury  resulted  from  the 
negligence  of  a  superior  agent  or  officer  or 
of  a  person  having  the  right  to  control  and 
direct  the  services  of  the  party  injured.  In 
that  case  the  injury  was  to  a  yardmaster, 
who  was  thrown  from  a  car  which  was  being 
pulled  by  an  engine  through  the  dty  of  Vicks- 
burg  at  tbe  rate  of  speed  of  about  25  mUes  an 
hour.  The  court  held  that  the  engineer  was 
not  a  superior  agent  or  officer  to  the  yard- 
master,  and  that  the  statute  did  not  apply. 
After  tbe  Farquhar  Case  tbe  Legislature, 
by  chapter  194  of  the  Laws  of  1908,  provided 
that  employes  of  railroad  corporations  should 
have  the  same  rights  and  remedies  tor  in- 
juries suffered  as  are  allowed  to  others  not 
employed.  Tbe  right  and  remedies,  were  no 
longer  limited,  as  in  tbe  laws  of  1896  and 
1898.  They  applied  in  all  cases  of  injuries  to 
employes.  We  quote  from  the  act  as  fol- 
lows: 

"Every  employ^  of  a  railroad  corporation, 
and  all  other  corporations,  and  individualg,  using 
engines,  locomotivea  or  cars  of  any  kind  or  de- 
scription whatsoever,  propelled  by  the  dan^ous 
agencies  of  steam,  electricity,  gaa,  gasohne  or 
lever  power,  and  running  on  tracks,  aball  have 
the  same  rights  and  remedies  for  an  injury  suf- 
fered by  him  from  the  act  or  omission  of  such 
railroad  corporation  or  others,  or  their  employes, 
as  are  allowed  by  law  to  other  persons  not  em- 
ployed." 

The  law  as  announced  in  the  statute  con- 
trols. Appellee,  an  employ^  of  the  railroad 
corporation,  had  tbe  same  rights  and  reme- 
dies, for  an  injury  suffered  by  him  from  the 
act  or  omission  of  the  railroad  corporation  or 
its  employes,  as  are  allowed  by  law  to  other 
persons  not  employed.  The  intention  of  the 
Legislature  to  make  a  change  in  the  fellow- 
servant  rule  Is  very  clear  In  this  statute. 
The  siz-mlle  statute  Is  applicable  in  this 
case. 

Affirmed. 


(108  HisB.  623) 

LEE  et  aL  v.  CLEVELAND  STATE  BANK. 
(No.  16756.) 

(Supreme  Court  of  Mississippi.    Dec.  14,  1914. 

Suggestion  of  Error  Overruled 

Jan.  11,  1916.) 

1.  GUABANTT  €=»89— BUBDIN  OF  PBOOr. 

In  on  action  on  a  t)ond  given  to  secure 
overdrafts  for  the  purchase  of  cotton,  tbe  sure- 
ties have  the  burden  of  showing  that  checks  hon- 
ored by  the  bank  were  not  given  for  the  purchase 
of  cotton,  but  for  other  purposes. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  §  102;   Dec.  Dig.  iS=>89.] 

2.  Appeal  and  Ebbob  «=»1028  —  BxTnw  — 
Habuless  Ebbob. 

In  an  action  on  a  bond  to  secure  overdrafts 
for  cotton,  tbe  defendant  sureties  cannot  com- 
plain of  an  erroneous  construction  of  tbe  bond, 
where,  had  it  been  construed  as  they  desired, 
the  result  would  have  been  the  same,  and  they 
would  have  been  held  liable  for  an  equal  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4034;   Dec.  Dig.  «=>102ai 

Aj)peal  from  Circuit  Court,  Bolivar  O>on- 
ty;   T.  B.  Watklns,  Judge. 

Suit  by  the  Cleveland  State  Bank  against 
J.  B.  Lee  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.    Affirmed. 

Appellee  began  this  suit  by  declaration  in 
tbe  circuit  court,  by  which  be  sought  to  re- 
cover the  penalty  In  a  bond  executed  by  one 
J.  H.  Lee,  upon  which  appellants  were  sure- 
ties. J.  H.  Lee  was  in  the  cotton  business  at 
Cleveland.  Miss.,  and,  desiring-  accommoda- 
tion at  tbe  Cleveland  State  Bank,  frequently 
overdrew  bis  account  The  bank  informed 
Um  that  they  could  not  carry  his  overdraft 
without  security.  Thereupon  Lee  executed 
the  following  bond,  to  wit: 
"State  of  Mississippi,  (jounty  of  Bolivar. 

"Know  all  men  by  these  presents,  that  we,  3. 
H.  Lee,  as  principal,  and  J.  J.  Walker,  J.  B. 

Lee  and  ,  as  sureties,  are  held  and  firmly 

bound  ta  the  Cleveland  State  Bank,  of  Cleveland, 
Miss.,  in  the  penal  sum  of  thirty-five  hundred 
dollars,  |3,50(>.00,  the  payment  of  which  well 
and  truly  to  be  made  we  do  hereby  bind  our 
heirs,  executors  and  administrators  by  these 
presents  firml;r  forever. 

"The  condition  of  the  above  bond  is  such  that 
whereas  the  said  3.  H.  Lee  is  now  engaged  in 
the  buying  of  cotton  and  in  the  payment  of  the 
same  is  giving  checks  on  the  said  Cleveland  State 
Bank,  a  corporation  doing  business  under  the 
laws  of  the  state  of  Mississippi  and  domiciled  at 
Cleveland.  Upon  the  sale  of  said  cotton  by  him, 
he  is  to  deposit  the  proceeds  in  said  bank.  Now 
should  the  said  J.  H.  Lee  make  good  and  suffi- 
cient deposits  in  said  bank  to  cover  all  overdrafts 
incurred  by  him,  then  this  obligation  to  be  null 
and  void,  otherwise  to  remain  in  full  force  and 
virtue. 

"Given  under  our  hands  and  seals  this  16tb 
day  of  Dec.  1910. 

"J.  H.  Lee,  of  Merigold,  Miss. 

"J.  J.  Walker,  of  Merigold,  Miss. 

"J.  B.  Lee,  of  Merigold,  Miss." 

Thereafter  tbe  bank  paid  his  checks  and 
overdrafts  until,  J.  H.  Lee  having  become  In- 
solvent, the  bank  demanded  payment  of  the 
sum  of  $2,601.42,  the  amount  of  the  over- 
draft.    Demand  being  made  first  upon  the 
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principal,  and  tben  upon  the  Burettea  who  ie> 
fosed  to  pay  the  account,  thla  salt  waa 
broo^t.  The  principal,  being  Insolvent, 
made  no  defense.  The  saretles  filed  a  plea 
and  gave  notice.  In  which  they  set  oat  the 
fact  that  they  were  guarantors  for  the  pur- 
pose of  guaranteeing  that  the  principal  would 
torn  over  the  proceed^  of  the  sale  of  all  of 
the  cotton  sold  by  him  to  said  bank  after  the 
time  of  the  sale  of  said  cotton,  and  that 
plalntur  knew  of  the  sale  of  the  cotton  made 
by  their  principal,  and  that  they  knew  of  his 
Insolvency,  and  that  they  had  f&Ued  to  notify 
the  sureties  within  a  reasonable  time  that 
tbeir  principal  had  failed  to  deposit  the  pro- 
ceeds of  the  sale  of  all  of  bis  cotton  with  the 
plaintiff,  so  as  to  enable  the  guarantors  to 
protect  themselves  against  loss. 

J.  H.  Lee  testified  at  the  trial  that  a  large 
number  of  the  checks  given  by  him  covered 
personal  items,  and  were  not  drawn  out  for 
cotton;  and  it  is  the  contention  of  the  sure- 
ties that  they  were  sureties  only  for  the 
overdrafts  incurred  by  the  principal  In  the 
cotton  business,  and  were  not  resxwnsible 
for  money  withdrawn  from  the  bank  by  their 
principal  for  his  personal  expenditures; 
while  the  bank  contends  that  the  sureties 
were  liable  for  all  overdrafts  incurred  by 
3.  H.  Lee;  and  that  they  were  not  required 
to  Inquire  of  the  purpose  of  each  check 
drawn  by  3.  H.  Iiee,  or  to  Investigate  how 
the  money  drawn  from  the  bank  was  spent 
by  blm ;  but  that  the  bond  covered  the  deal- 
ings between  it  and  J.  H.  Lee,  and  served  as 
an  indemnity  against  loss  by  all  overdrafts 
Incurred  by  J.  H.  Lee. 

Proof  also  showed  that  the  total  amount 
of  checks  J.  H.  Lee  drew  for  his  personal 
use  was  $2,330.06,  which  amount,  being  de- 
ducted from  the  total  number  of  checks  of 
$10,696.58,  left  an  amount  paid  for  cotton, 
to  wit,  $8,366.52.  It  was  shown  that  the 
amount  deposited  from  sales  of  cotton  was 
$5,617,  which,  subtracted  from  amounts  paid 
out  for  cotton,  left  a  balance  of  $2,749.52,  as 
an  overdraft  on  cotton.  And  the  books  show- 
ed that  be  also  deposited  the  sum  of  $2,478.16 
which  had  not  come  from  the  sale  of  cotton. 
Taking  from  this  amount  his  personal  checks 
of  $2,330.06  leaves  an  excess  In  his  personal 
checks  of  $148.10,  which  taken  from  the 
overdraft  on  the  cotton  account,  to  wit,  $2- 
749.62,  left  a  cotton  overdraft  of  $2,601.42— 
the  amount  sued  for. 

The  plaintiff  therefore  contends  that,  even 
if  the  contention  of  the  defendants  that  they 
were  not  liable  for  the  overdraft  incurred 
by  plalntur  for  his  personal  expenditures  be 
true,  the  result  Is  the  same,  since  all  of  the 
$2,601.42  overdraft,  as  shown  on  the  books, 
la  in  fact  the  exact  amount  of  the  overdraft 
on  the  cotton  business. 

The  court  gave  a  peremptory  instruction 
for  this  amount,  plus  Interest  and  costs,  and 
entered  a  verdict  against  the  sureties. 


Green  &  Green,  of  JaCkson,  and  T.  S.  Owen, 
of  Cleveland,  for  appellants.  Gutrer  &  John- 
ston, of  darksdale,  for  appellee. 

COOK,  J.  [1,2]  In  our  opinion  It  makes 
no  difference  whether  we  adopt  the  rule  of 
construction  of  the  bond  sued  on  contended 
for  by  appellant,  or  the  one  contended  for  by 
appellee,  because  the  result  reached  by  the 
trial  court  was  the  proper  result  under  either 
construction. 

According  to  the  testimony  of  Mr.  Lee,  the 
principal  In  the  bond,  the  judgment  was  cor- 
rect. He  was  put  on  the  witness  stand  to 
prove  what  checks  and  drafts  drawn  by  him 
were  not  for  cotton  transactions,  and,  after 
giving  him  credit  for  all  specified  by  him,  he 
still  owed  the  bank  the  amount  recovered  by  it. 
True,  he  said  there  were  other  debits  not  for 
cotton,  but  he  could  not  point  out  the  items. 
If  Mr.  Lee  could  not  point  out  debits  which 
were  not  tot  cotton,  we  do  not  believe  that  the 
law  would  require  the  bank  to  point  out  each 
check  which  was  drawn  for  cotton.  In  the 
very  nature  of  things  this  would  be  a  practical 
impossibility.  This  would  be  to  require  the 
bank  to  do  that  which  Mr.  Lee,  who  drew 
the  checks,  could  not  do.  All  the  parties  will 
be  held  to  know  how  the  banking  business 
must  be  conducted,  and  that  the  bank  could 
not  know  whether  checks  drawn  were  to  pay 
for  cotton,  or  not.  The  man  who  was  guar- 
anteed knew,  and  no  one  could  know  better 
than  he  what  he  drew  the  checks  for;  and 
therefore  all  depended  upon  him  for  the  in- 
formation. He  admitted  that  all  the  checks 
charged  to  him  were  for  cotton  bought,  ex- 
cept those  specified  by  him,  and  some  other 
which  he  could  not  specify. 

In  the  practical  administration  of  Justice 
there  can  be  no  doubt  that,  if  the  jury  had 
been  instructed  to  solve  the  question  accord- 
ing to  rule  of  construction  advanced  by  ap- 
pellant, the  result  would  have  been  the  same. 

A£Srmed. 


(108  Miss.  627) 
JOHNSTON,  State  Revenue  Agent,  v.  HARRI- 
SON NAVAL  STORES  CO.     (No.  17970.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1915.) 

MUNIOIPAI,  COBPOEATIONS  «=»966— Taxatiow 

— Pbopebtt  Subject  to. 

Where  a  corporation  bad  its  principal  place 
of  business  in  a  city,  and  the  agent  in  charge 
of  the  business  held  a  lease  representing  money 
invested  in  the  turpentine  business,  the  corpo- 
ration could  be  taxed  on  the  lease  as  money  in- 
vested in  the  business,  notwithstanding  the  leas- 
ed property  was  without  the  city. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  2045-2061;  Dec. 
Dig.  «=>966.] 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty;   J.  I.  Ballenger,  Judge. 

Action  between  J.  C.  Johnston,  State  Rev- 
enue Agent,  and  the  Harrison  Naval  Stores 
Company.     From   judgment   for   the   latter. 
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the    former    appeals.      Reversed    and    re- 
manded. 

J.  B.  Harris  and  S.  W.  Davis,  botb  of 
Jackson,  for  appellant  W.  J.  Gex,  of  Bar 
St  LouU,  and  Ford  &  WMte,  ot  Baacagoola, 
for  appellee. 

OOOK,  J.  The  (Oly  difference  In  this 
case  and  Harrison  Naval  Stores  Co.  v.  Ad- 
ams, Revenue  Agent,  61  Soutb.  417,  is  that 
tbis  case  seeks  to  recover  municiiAl  taxes 
for  the  city  of  Blloxi,  while  the  other  case 
sought  to  recover  state  and  county  taxes. 
The  principal  place  of  buslneBs  of  the  coi^ 
poratlon  is  the  same  here  as  there,  to  wit 
Biloxl,  Harrison  county. 

In  Harrison  Naval  Stores  Oo.  t.  Adams, 
Rev.  Agt,  supra,  it  is  held  that  the  lease  in 
qnestion  represented  "money  invested  or  em- 
ployed In  the  turpentine  business."  The 
agent  conducting  the  business  of  the  corpo- 
ration resides  at  the  domicile  or  principal 
place  of  business  of  the  company,  and  the 
lease  representing  the  Investment  was  In 
his  custody  and  under  his  controL  The  In- 
vestment represented  by  the  lease  was  a 
proper  subject  of  taxation,  and  it  was  with- 
in the  territorial  limits  of  the  state.  The 
main  office  of  the  company  owning  the  prop- 
erty assessed  was  within  the  state,  and  the 
property  was  therefore  taxable  in  the  state 
The  corporation  bad  a  substantial  right — a 
thing  of  value,  an  investment  of  money  in  a 
business  carried  on  in  this  state — and  this 
right  or  investment  was  represented  by  a 
lease  which  was  kept  by  the  agent  of  the 
owner  at  its  place  of  business.  It  Is  by  this 
lease  that  the  Investment  is  valued  and  may 
be  enjoyed.  The  property  to  be  taxed  must 
have  a  situs  within  the  Jurisdiction  of  the 
taxing  power,  before  It  is  a  proper  subject 
of  taxation;  and  it  was  upon  this  principle 
that  we  held  the  property  Involved  in  Har- 
rison Naval  Stores  Ca  v.  Adams,  supra,  was 
taxable  in  this  state. 

In  this  case  the  business  In  which  the 
money  of  the  corporation  was  invested  was 
located  at  Blloxi,  and  the  evidence  of  the 
Investment  was  kept  at  this  place,  the  main 
office,  where  the  business  of  the  corporation 
was  conducted.  The  subjects  of  the  busi- 
ness, or  the  things  in  which  the  money  is  in- 
vested, are  outside  of  the  city,  but  the  busi- 
ness is  within  the  dty  limits,  and  so  also  is 
the  Investment  This  is  not  a  tax  on  real 
estate,  or  an  interest  In  real  estate;  it  is 
not  a  tax  on  the  output  of  the  business,  or 
npoD  the  machinery  or  other  instrumentali- 
ties necessary  to  the  conduct  of  the  busi- 
ness; but  it  is  a  tax  on  the  Investment  in 
the  business  being  conducted  from  Blloxi. 
In  Ote  former  case  the  court  discussed  the 
character  of  the  investment  and  whether  it 
was  a  tangible  property  liable  to  taxation. 
The  court  necessarily  assumed  that  the  prop- 
erty was  within  the  state.    It  had  to  be  in 


the  state  before  the  state  could  list  it  for 
taxation. 

We  did  not  hold  in  Harrison  Naval  Stores 
Co.  V.  Adams,  supra,  that  the  property  was 
assessable  In  this  state  because  tJie  trees 
from  which  the  turpentine  was  to  be  ex- 
tracted, under  the  lease,  were  growing  upon 
land  situated  in  the  stata'  We  did  neces- 
sarily hold  that  aside  from  the  tax  on  real 
estate,  and  aside  from  the  tax  on  the  ma- 
chinery, ways,  means,  and  applianoea  used 
in  the  prosecution  of  the  business,  there  was 
an  additional  property  represented  by  an  in- 
vestment of  money  in  a  turpentine  lease;. 
If  the  decision  in  that  case  is  sound.  It  fol- 
lows that  this  prc^perty  for  the  same  rea- 
sons is  assessable  for  dty  taxes.  It  has  its 
situs  in  the  state  and  in  the  dty  of  BlloxL 

In  Redmond  ▼.  Commissionera,  87  N.  C 
122,  123,  the  court  said: 

"The  plaintiffs  are  domiciled  in  the  state  of 
New  York,  but  were  owners  of  lands  lying  in 
several  of  the  counties  of  tbis  state,  which  had 
been  sold  by  their  agent  who  keeps  an  office  in 
the  town  of  Rutherfordton,  in  this  state,  and 
had  power  to  sell  and  execute  covenants  for  title 
and  to  collect  the  money,  •  •  •  These  cove- 
nants for  the  purchase  money  amount  to  many 
thousands  of  dollars,  and  are  all  kept  in  the  of- 
fice of  said  agent  at  Rutherfordton ;  and  the  sin- 
gle question  presented  in  the  record  is  whether 
they  are  liable  to  a  state,  county,  and  corpora- 
tion tax.  *  •  •  The  debts  due  to  the  plain- 
tiffs upon  their  land  contracts  are  personal  es- 
tate, the  same  as  if  they  were  due  upon  notes 
or  bonds ;  and,  so  far  as  they  have  any  substan- 
tial existence,  they  are  in  this  state  and  not 
elsewhere.  Their  validity  and  protection,  and 
the  remedies  for  their  enforcement,  all  depend 
upon  the  laws  of  this  state,  and  in  neither  re- 
spect (or  in  any  other  that  we  can  now  think  of) 
do  thej  take  any  benefit  from  the  laws  of  the 
plaintiffs'  domicile.  It  is  but  just  therefore, 
that  they  should  contribute  towards  the  sup- 
port of  the  only  government  which  affords  them 
protection,  and  help  to  defray  the  expenses  in- 
curred in  so  doing. '  The  actual  situs  and  control 
of  the  property  within  tbis  state,  and  the  fact 
that  it  enjoys  the  protection  of  the  laws  here, 
are  conditions  which  subject  it  to  taxation  here ; 
and  the  legal  fiction,  which  is  sometimes  for 
other  purposes  indulged,  that  it  is  deemed  to  fol- 
low the  person  of  the  owner,  and  to  be  present 
at  the  place  of  bis  domicile,  has  no  application. 
In  such  case,  the  maxim,  'Mobilia  personam 
sequnntur,'  gives  way  to  the  other  maxim,  'in 
fictione  juris  semper  eqnitas  existat' " 

That  case,  we  think,  illustrates  the  prlnd- 
ple  controlling  this  case,  and  the  facts  are 
of  the  same  general  character  of  the  facts 
of  this  case. 

Reversed  and  remanded. 

SMITH,  O.  J.,  expressed  no  opinion. 


aOS  Miss.  63S) 

JAMISON  T.  H.  K.  MULFORD  CO. 

(No.  16753.) 

(Supreme  Court  of  MississippL    Feb.  1,  1015.) 

Justices  of  thb  Peace  €=>181 — ApfxaIi— An- 
swer OF  Gabnisheb. 

Under  Code  1906,  i  2347,  requiring  a  gar- 
nishee in  actions  before  a  justice  of  the  peace 
to  answer  within  a  certain  time,  unless  the  court 
shall  extend  the  time,  the  garnishee  cannot  file 
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his  answer  for  the  firgt  time  in  the  circuit  court 
on  appeal  from  a  judgment  rendered  against 
him  by  the  Justice. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  (  704;  Dec  Dig.  «s» 
18U 

Appeal  from  drcnlt  Gonrt,  Qnltman  Goan- 
ty;  T.  B.  Watklns,  Judge. 

Qamlshment  by  the  H.  K.  Mulford  Oom- 
pany  against  A.  H.  Jamison  and  a  Judgment 
of  a  Justice  of  the  peace.  Judgment  against 
the  garnishee  was  affirmed  on  appeal  to  tbe 
idrcnit  court,  and  tbe  garnishee  appeals.  Af- 
firmed. 

P.  H.  Lowrey,  of  Marks,  for  appellant  B. 
O.  Black,  of  Marks,  for  appellee. 

BEED,  J.  Appellant  failed  to  answer  a 
writ  of  garnishment  issued  by  a  Justice  of 
the  peace  on  a  Judgment  in  his  coart  In  fa- 
vor of  appellee  and  duly  served  on  appel- 
lant Several  days  after  the  Judgment  was 
entered  against  him  in  accordance  with  the 
statute  (section  2345,  Code  of  1906),  appellant 
appealed  the  case  to  the  circuit  court.  He 
presented  an  answer  to  tbe  garnishment  in 
the  circuit  court  with  motion  for  leave  to  file. 
Appellee  objected  to  the  filing  of  an  answer 
for  tbe  first  time  In  the  circuit  court  The 
trial  Judge  sustained  the  objection,  and  re- 
fused leave  to  file  the  answer.  Tbls  is  as- 
signed as  error  by  the  appellant 

The  ruling  in  this  case  refusing  to  permit 
tbe  answer  to  be  filed  for  the  first  time  in 
tbe  drcnlt  coort,  where  the  case  was  on  ap- 
peal from  the  Justice  of  tbe  peace  court,  is 
fully  sustained  by  tbe  decisions  in  the  cases 
of  G.  &  S.  I.  B.  R.  Co.  V.  Ramsey,  98  Miss. 
863,  64  South.  440;  Lumber  &  Mfg.  Co.  v. 
MaUett,  101  Miss.  135,  67  South.  648. 

We  are  frankly  told  by  counsel  for  appel- 
lant that  we  will  have  to  affirm  this  case  if 
we  follow  the  two  cases  just  cited.  We  can- 
not agree  with  connsel  in  bis  contention  that 
the  cases  should  not  be  followed.  Tbe  deci- 
sions in  the  cases  simply  ledeclare  the  stat- 
nte  (section  2347,  Code  of  1906),  which  is 
clearly  stated  and  positive  In  its  terms,  and 
We  therefore  follow  tbem. 

Affirmed. 

(108  Miss.  S47) 

POWELL  et  aL  t.TUSCUMBIA  DRAINAGE 
DIST.     (No.   16718.) 

(Supreme  Court  of  Mississippi.     Feb.  1,  1916.) 

DBAINS  ®=>17  —  COMinsSIONEBS — (TOKPENSA- 

Tioif— DiscBxnon  ov  Coubt. 

The  chancellor,  in  auditing- tbe  accounts  for 
services  and  expenses  of  drainage  commissioners, 
may  not  reduce  the  sums  demanded  without  an 
Investigation  on  the  merits,  where  tbe  accounts 
are  not  on  their  face  grossly  excessive,  and  ac- 
counts for  services  and  expenses  ranging  from 
$660  to  $695,  and  running  over  a  period  of  two 
years,  cannot  be  reduced  by  the  chancellor,  ex- 
cept after  a  hearing  on  the  merits. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  n  11,  12;  Dec.  Dig.  «=»17.1 


Ajtpeal  from  Cbanceiy  Ciotirt,  Aloom  Ckmn- 
ty;   J.  Q.  Robins,  Chancellor. 

Proceedings  by  M.  A.  Powell  and  otbers 
against  tbe  Toscumbla  Drainage  District  for 
allowance  of  compensation  and  expenses  as 
drainage  oommisslonera.  From  a  decree  of 
tbe  chancellor  fixing  the  compensation  and 
expenses,  the  commissioners  appeaL  Revers- 
ed and  remanded. 

W.  O.  Sweat,  of  Corintb,  for  appellants. 
T.  H.  J<dinston,  of  Corintb,  for  appellee. 

COOK,  J.  Itie  Tnscumbla  drainage  dis- 
trict was  organized  under  chapter  39,  Code 
of  1906,  and  appellants  were  duly  elbcted  as 
drainage  commissioners  for  Alcorn  county, 
the  county  in  wblcb  is  located  said  drainage 
district  Tbe  commissioners  filed  in  the  chan- 
cery court  an  itemlEed  account  of  tbe  ex- 
peiLses  Incurred  by  tbem  in  the  performance 
of  their  duties,  together  with  an  itembsed 
statement  of  each  day's  actual  service  ren- 
dered by  them  to  the  district  Tbls  acconnt 
was  presented  to  the  chancellor  for  allow- 
ance, and  bis  refusal  to  allow  same,  or, 
rather,  his  action  in  cutting  down  tbe 
amount  is  tbe  cause  of  this  appeal. 

The  decree  In  question,  after  stating  tbe 
matter  before  tbe  coort,  says: 

"The  court  is  of  the  opinion  that  the  aggre- 
gate accounts  of  Commissioner  P.  Hanley  should 
be  reduced  in  the  sum  of  ^220,  and  tbe  aggregate 
of  the  accounts  of  Commissioner  W.  W.  Hinton 
should  be  reduced  in  the  snm  of  f210,  and  that 
the  aggregate  accounts  of  Commissioner  M.  A. 
Powell  should  be  reduced  in  the  sum  of  $210, 
for  time  which  in  the  opinion  of  the  court  was 
not  necessary." 

Tbe  record  affirmatively  sbows  that  there 
was  nothing  before  the  court,  except  the 
written  reports  of  the  commissioners,  and 
statements  of  each  day's  service  rendered  to 
the  drainage  district  by  each  of  them,  and  ex- 
penses Incurred  in  the  performance  of  their 
dutlea  No  evidence  was  beard ;  the  chan- 
cellor merely  Inspected  tbe  accounts  and 
shaved  same,  because.  In  bis  opinion,  the  com- 
missioners consumed  too  much  time  In  tbe 
work  assigned  to  tbem.  This  is  the  record 
before  as.  It  may  be  that  the  statements  of 
account  do  not  sufficiently  Itemize  the  ex- 
pense accounts,  but  It  will  be  observed  that 
the  court  did  not  base  its  action  upon  any 
failure  to  properly  Itemize  expenses. 

The  court  refused  to  allow  the  per  diem  of 
the  commissioners  for  tbe  reasons  stated. 
SecUon  1716,  Code  of  1006,  fixes  "five  doUars 
per  day  for  each  day's  actual  service,  and 
all  necessary  traveling  and  other  expenses," 
as  tbe  amount  to  be  allowed  tbe  commission- 
ers. Tbe  Items  are  like  this:  "8  days'  in- 
spection of  district,  $40.00,  and  expenses  $1.- 
25."  They  vary  somewhat  in  form,  but  they 
all  state  tbe  number  of  days  served. 

The  precise  point  here  Is:  Does  the  law  an- 
thorize  the  chancellor  to  fix  and  determine 
tbe  number  of  days'  service  for  which  draln- 


^=>For  other  cues  see  sun*  topic  and  KBT-NIWBBR  In  all  Ke7-Nambered  DigesU  and  Indexes 


Digitized  by 


Google 


150 


67  SOUTHBRN  REPOBTEB 


(Hls& 


age  commlsslonen  are  entitled  to  claim  the 
per  diem  fixed  by  the  atatnte?  Stated  dlfCer- 
ently,  may  the  chancellor  take  judicial 'Cog- 
nizance that  the  namber  of  days'  aerrlce  la 
In  excess  of  the  necessities  of  the  work? 

Within  certain  limits,  the  chancellor  would, 
of  course,  be  warranted  In  disallowing  an  ac- 
count for  services,  and  he  should  require  a 
showing  from  the  commissioners  as  to  the 
necessity  for  taking  so  much  time  about  a 
work  which  apparently  should  have  been  per- 
formed In  a  much  shorter  time.  We  do  not 
wish  to  be  understood  as  holding  that  the 
cliancellor  must  allow  a  per  diem  account 
which,  upon  its  face,  appears  to  be  grossly 
ezcessire.  The  chancellor,  in  the  auditing 
and  in  the  allowance  of  the  accounts  in  ques- 
tion, is  not  a  mere  figurehead  with  no  dis- 
cretion In  the  premises,  but,  inasmuch  as  the 
accounts  disallowed  in  this  instance  do  not 
appear  to  be  of  ttiat  character,  we  think  he 
was  not  warranted  in  reducing  same  with- 
out any  investigation  of  the  merits  of  the 
claims. 

We  are  nnable  to  find  any  rule  or  principle 
upon  which  the  reduction  was  made,  and  it 
therefore  seems  to  have  been  arbitrary  in  the 
sense  that  nothing  appears  to  Justify  the  de- 
cree. 

The  accounts  are  for  days  of  service  and 
expenses  incurred  over  a  i>erlod  of  two  years, 
and  range  from  about  $650  to  $695.  This 
may  or  may  not  have  been  excessive,  but 
there  is  nothing  l>efore  us,  and  there  was 
nothing  before  the  chancellor  to  indicate  that 
the  (me  account  should  be  reduced  $220  and 
the  others  |210,  and,  when  so  reduced,  the 
balance  would  be  the  proper  allowance.  It 
seems  to  us  that  these  accounts  should  be 
tested  upon  their  merits,  and  not  upon  the 
(pinion  of  the  court  unaided  by  any  of  the 
circumstances  and  conditions  which  induced 
the  commissioners  to  consume  the  time  in 
performing  the  duties  imposed  upon  them  by 
the  law. 

The  taxpayers  should  be  protected,  but  the 
'laborer  Is  worthy  of  liia  hire,"  and  we  be- 
lieve this  matter  should  be  sent  back  for  the 
further  investigation  of  the  court,  and  for  the 
consideration  of  each  item  upon  its  merits. 

Reversed  and  remanded. 

(108  Miss.  ISO) 

YAZOO  &  M.  v.  B.  GO.  v.  DAMPBBR. 
(No.  17904.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1916.) 

Appeal  and  Ebrob  <S=»807— REiNSTATEiCEnT 
OF  Appeal— Sufficiency  op  Showing. 
Wbere  an  appeal  was  dismissed  for  faOore 
to  file  the  stenographer's  transcript  or  to  pre- 
sent a  bill  of  exceptions  to  the  judge,  a  motion 
to  reinstate,  made  after  the  stenographer  filed 
the  transcript,  accompanied  by  an  amdavit  of 
probable  error,  which  shows  that  appellant's 
counsel  used  due  diligence  in  endeavoring  to  se- 
cure a  transcript  of  the  notes,  which  was  delayed 
because  of  the  sickness  of  the  stenographer,  that 
there  would  be  only  a  slight,  if  any,  delay  in 


the  hearing  resulting  from  the  delay  in  securing 
the  transcript,  and  that  the  failure  to  present 
the  bill  of  exceptions  was  due  to  the  fact  that 
appellant's  counsel  overlooked  that  provision  in 
the  law,  will  be  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3177-3188;  Dec  Dig. 
«=»807.] 

Smith,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Quitman  Coun- 
ty;  W.  A.  Alcorn,  Jr.,  Judge. 

Action  by  Carrie  Dampeer  against  the 
Yazoo  &  Mississippi  Valley  Railroad  Com- 
pany. An  appeal  by  defendant  from  a  judg- 
ment against  it  was  dismissed  (66  South. 
814),  and  defendant  moves  to  reinstate  the 
case.    Motion  sustained. 

Mayes  &  Mayes,  of  Jackson,  for  the  mo- 
tion.   P.  H.  Lowrey,  of  Marks,  opposed. 

REED,  J.  This  bearing  is  upon  a  motion 
to  reinstate.  On  a  former  day  we  sustained 
a  motion  to  docket  and  dismiss  this  case. 
See  X.  &  M.  V.  R.  B.  Co.  v.  Dampeer,  66 
South.  814.  The  grounds  for  that  holding 
were  the  faUure  to  file  the  stenographer's 
notes  as  required  by  law  and  the  failure  by 
appellant,  when  unable  to  obtain  the  tran- 
scribed notes  to  be  filed,  to  have  prepared 
and  presented  to  the  trial  judge  a  bill  of  ex- 
ceptions as  If  the  evidence  had  not  been  tak- 
en by  a  stenographer.'  Chapter  111,  Laws  of 
Mississippi  1910. 

We  said  in  our  opinion  when  we  sustained 
the  motion  to  dismiss  that  the  appeal  bond 
was  filed  and  approved  on  March  9,  1914, 
and  the  cause  was  returnable  on  April  13, 
1914.  It  appears  that  the  time  allowed  the 
stenographer  to  transcribe  his  notes  had  not 
expired  on  April  13th,  and  therefore  the 
transcript  of  the  record  in  the  case  might 
have  been  properly  filed  by  the  clerk  of  the- 
circuit  court  at  any  time  up  to  the  convening 
of  this  court  on  October  12,  1914. 

The  record  Is  now  on  file  in  this  court,  hav- 
ing reached  the  clerk  on  January  18,  1016. 
The  motion  to  reinstate  is  accompanied  by 
affidavit  setting  forth  probable  error  in  the 
proceedings  as  required  by  rule  18  (59  South, 
ix). 

We  learn  from  the  motion  and  the  carbon 
copies  of  letters  from  the  stenographer  an- 
nexed that  diligent  effort  was  made  by  coun- 
sel for  appellant  to  obtain  the  transcribed 
notes  and  perfect  the  appeal,  and  that  the 
delay  was  caused  by  long  illness  of  the 
stenographer;  he  having  been  sick  and  In  a 
hospital  for  about  two  months,  suffering  re- 
peated surgical  operations,  during  the  past 
summer. 

Counsel  for  appellant  state  that  there  will 
be  only  a  short  delay  In  the  final  bearing  of 
this  case  on  account  of  the  failure  to  have 
the  record  on  file  when  our  court  met  last 
fall ;  that  because  of  the  congested  condition 
of  our  docket,  and  of  the  fact  that  a  year 
or  more  would  necessarily  pass  before  the 
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case  would  be  reached,  the  delay  wUl  be  Im- 
material, and  appellee's  Injury  therefrom 
slight;  while,  on  the  other  hand,  the  dis- 
missal of  this  case  will  work  a  great  hard- 
ship on  appellant  In  not  permitting  a  hear- 
ing of  its  appeal  on  the  merits. 

Counsel  plead  very  earnestly  for  ns  to  re- 
instate the  cause.  They  take  upon  them- 
selves all  blame  for  failure  to  prepare  and 
present  to  the  trial  Judge  a  bill  of  excep- 
tions in  the  absence  of  the  stenographer's 
transcribed  notes.  They  plead  oversight  of 
this  provision  of  the  statute,  and  show  that 
it  Is  the  general  custom  at  the  present  to 
make  up  the  record  from  the  stenographer's 
notes.  They  state  that  there  has  been  no  in- 
tentional delay  in  this  case  on  the  part  of 
appellant  or  its  counsel,  and  that  they  are 
willing  for  the  case  to  be  heard  at  snch  early 
day  as  the  court  may  fix. 

We  approve  the  dismissal  of  the  case  and 
the  opinion  of  the  court  then  delivered. .  In 
view  however,  of  the  showing  made  on  this 
hearing,  we  believe  that  the  case  should  be 
reinstated  so  that  appellant  can  have  its 
cause  heard  and  determined  on  its  merits. 

The  motion  is  therefore  sustained,  the  case 
reinstated  and  placed  on  the  docket  as 
though  filed  on  the  day  when  the  motion  was 
made  to  docket  and  dismiss. 

SMITH,  0.  J.  (dissenting).  I  agree  with 
my  Associates  in  approving  the  "dismissal  of 
the  case  and  the  opinion  of  the  court  then 
delivered,"  but  am  unable  to  agree  with  them 
In  now  setting  aside  that  order  of  dismissal 
and  reinstating  the  case  on  the  docket,  for 
the  reason  that  all  of  the  facts  set  forth  in 
the  majority  opinion  were  before  us  when  the 
case  was  dismissed,  except  that  since  then 
the  stenographer  has  filed  his  transcribed 
notes,  and  the  clerk  of  the  court  below  has 
filed  the  record  here.  The  stenographer's 
transcript  was  filed  with  the  clerk  of  the 
court  below  on  the  2d  day  of  January,  1915, 
and  the  record  was  filed  In  this  court  on  the 
IStb  day  of  the  same  month.  This  tran- 
script was  not  approved  either  by  the  trial 
judge  or  by  agreement  of  counsel,  and  had 
not  remained  on  file  with  the  clerk  of  the 
court  below  for  a  sufildent  length  of  time 
for  it  to  become  a  part  of  the  record  by 
operation  of  law.  Paragraph  "a"  of  chapter 
111  of  the  laws  of  1910  is  as  follows: 

"It  shall  be  the  duty  of  the  stenographer  to 
forthwith  upon  the  completion  of  the  transcript 
of  his  notes  and  the  mailing  or  delivery  of  the 
notices  aforesaid,  to  deliver  In  person  or  for- 
ward the  transcribed  notes  by  renstered  mail, 
to  the  clerk  of  the  court  where  the  caae  was 
tried.  For  fifteen  days  after  the  day  of  mailing 
of  the  notice  by  the  stenographer,  the  appel- 
lant's counsel  shall  have  the  use  of  the  notes 
for  the  purpose  of  examination  and  correction, 
at  the  expiration  of  which  time  appellant's 
connsel  shall  deliver  or  mail  the  notes  to  one 
firm  or  attorney  representing  the  appellee,  ap- 


pending to  the  notes  or  indorsing  thereon  a  cer- 
tificate showing  the  date  when  the  notes  were  so 
delivered  or  mailed.  The  appellant's  attorney 
shall  also  append  any  written  suggestions  to 
proposed  corrections  in  the  notes.  The  appellee's 
connsel  shall  be  entitled  to  have  the  use  of  the 
notes  for  ten  days  from  the  date  of  the  mail- 
ing or  delivery  of  the  same  by  the  appellant, 
for  the  purpose  of  examination  or  suggesting 
corrections  therein  and  at  the  end,  of  the  ten 
days  the  notes  shall  be  returned  to  the  circuit 
clerk.  If  neither  party  shall  suggest  any  cor- 
rections, the  notes  shall,  upon  their  return  to 
the  clerk  by  the  appellee,  at  once  become  by  op- 
eration of  law  a  part  of  the  record." 

Since  this  transcript  was  filed  with  the 
derk  of  the  court  below  on  the  2d  of  Janu- 
ary, and  the  record  was  by  him  filed  here  on 
the  18th  thereof,  necessarily  the  15  days 
allowed  appellant's  counsel  within  which  to 
examine  and  correct  the  transcript  had  not 
expired  when  the  record  was  forwarded  here 
by  tbe  clerk  of  the  court  below;  but,  even 
conceding  that  this  15  days  bad  expired, 
counsel  for  appellee  had,  under  this  statute, 
10  days  thereafter  In  which  to  examine  the 
transcript  and  suggest  corrections  he  might 
desire  to  have  made  therein,  which,  tf  not 
agreed  to  by  opposing  counsel,  would  then 
be  passed  upon  by  the  trial  judge.  This 
right,  which  in  my  Judgment  is  a  most  sub- 
stantial one^  may  now  be  denied  appellee's 
counsel  without  fault  on  his  part  by  reason 
of  the  provision  of  paragraph  "d"  of  chapter 
111,  Laws  of  1910,  which  provides  that: 

"No  stenographer's  transcript  of  his  notes 
shall  be  stricken  from  the  record  by  the  Su- 
preme Court,  for  any  reason,  unless  it  be  shown 
that  such  notes  are  incorrect  in  some  material 
particular,  and  then  only  in  cases  where  such 
notes  have  never  been  signed  by  the  trial  judge, 
nor  been  agreed  on  by  the  parties,  nor  become 
a  part  of  the  record  by  operation  of  law." 

Of  course,  this  question  Is  not  now  before 
the  court,  and  I  mention  it  simply  to  point 
out  one  of  the  hardships  that  may  be  im- 
posed upon  appellee  by  the  reinstatement  of 
this  cause.  The  delay  in  filing  this  record 
may  not  have  postponed  the  hearing  of  this 
cause  any  great  length  of  time  beyond  the 
time  when  it  would  have  been  regularly 
reached  on  the  docket;  on  the  other  hand, 
it  may  result  In  postponing  it  for  at  least 
six  months  beyond  that  time,  depending  upon 
the  position  the.  cause  occupies  on  the  docket 
when  the  court  finishes  the  call  thereof  for 
the  particular  district  from  which  it  comes. 
But,  conceding  that  the  hearing  will  be  post- 
poned only  a  short  time  by  reason  of  this  de- 
lay, I  do  not  think  that  that  fact  alone  is 
controlling;  and,  of  course,  the  fact  that 
counsel  overlooked  the  provision  in  the  stat- 
ute requiring  them  "to  prepare  and  present 
to  the  trial  judge  a  bill  of  exceptions  In  the 
case  as  if  there  had  not  been  a  stenographer 
therein"  constitutes  no  excuse,  and  under 
well-recognized  principles  should  not  be  tak- 
en into  consideration. 
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PEDEREB  r.  STATE.    (No.  17381.) 
(Supreme  Cyoart  of  Mississippi.    Jan.  11,  1916.) 
Cbtuinai,  Law  9=9372— Evidenci — Othxb  Ov- 

IXNSXS. 

In  a  prosecution  for  the  unlawful  seHine 
and  retailing  of  intoxicants,  evidence  of  several 
■ales  before  the  Institution  of  the  prosecution  is 
admissible ;  the  state  not  being  confined  to  one 
particular  act 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  fS  833,  834;  Dec  Dig.  •S=>372J 

Appeal  from  (circuit  Court,  Forrest  Coun- 
ty; P.  B.  Johnson,  Judge. 

Rosa  Pederee  was  convicted  of  unlawful 
selling  of  liquor,  and  she  appeals.    Affirmed. 

The  indictment  upon  which  appellant  was 
tried  alleged  that  she  "did  unlawfully  sell 
and  retail  intoxicating  liquors."  Evidoice  of 
aeTeral  sales  alleged  to  have  been  made  prior 
to  the  date  laid  In  the  indictment  was  Intro- 
duced. It  is  contended  by  appellant  that  the 
state  shonld  have  been  confined  to  one  partic- 
ular instance. 

Currle  4  Currle,  of  Hattlesburg,  for  ap- 
pellant Frank  Johnston,  Asst  Atty.  Oen., 
tor  the  State. 

COOK,  J.  The  brief  for  appellant  In  this 
case  assumes  that  appellant  was  charged 
with  "keeping  for  sale  intoxicating  liquors," 
and  upon  this  erroneous  assumption  is  built 
the  entire  argument  for  reversal. 

If  appellant  had  been  charged  with  the 
misdemeanor  which  She  eTidently  thinks  she 
was,  her  argument  might  have  some  weight 
but  even  this  is  doubtful.  Unfortunately  she 
la  charged  with  more  than  keeping  booze  for 
sale.  She  is  charged  with  selling  it,  and, 
unless  she  was  grievonsly  misrepresented, 
she  was  rightfully  convicted  In  the  manner 
and  In  the  form  prescribed  by  the  law  of  the 
land. 

AfBrmed. 

(US  Miss.  663) 

GRAND  LODGE  COLORED  K.  P.  t.  BAB- 
LOW.     (No.  17243.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1915.) 

Apfkal  ANn  Error  iS=>124— Judgments  Rb- 

VIEWABLE— "JUDGMINT      BT      CONFESSION." 

A  judgment  rendered  pureuant  to  a  per- 
emptory instruction  granted  at  the  request  of 
both  parties  pursuant  to  an  agreement  between 
them  is  a  "judgment  by  confession,"  within 
Code  1906,  |  S3,  and  no  appeal  lies  therefrom, 
though  the  peremptory  instruction  was  as- 
sented to  by  defendant  solely  because  he  was 
unable  to  secure  the  presence  of  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  882;    Dec.  Dig.  <8=>124. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Judgment  by  C<»ife8- 
sion.] 

Appeal  from  Circuit  Court,  Copiah  C/Ounty ; 
D.  M.  Miller,  Judge. 

Action  by  H.  H.  Barlow  against  the  Grand 
Lodge  Colored  Knights  of  Pythias.    From  a 


Judgment  for  plaintUt,   defendant   appeals. 
Appeal  dismissed. 

Webster  Millsaps,  tor  the  motion.  W.  J. 
Latham,  of  Jackson,  opposed. 

SMITH,  0.  J.  This  Is  a  suit  upon  a  life 
Insurance  policy  issued  by  appellant  At  the 
close  of  the  evidence  the  court  below  peremp- 
torily charged  the  Jury  to  find  for  the  plain- 
tiff In  the  sum  of  $125,  and  there  was  a  ver- 
dict and  Judgment  accordingly.  An  appeal 
was  taken  to  this  court,  and  the  cause  now 
comes  on  to  t>e  heard  on  motion  of  appellee 
to  dismiss  on  the  ground  that  the  Judgment 
appealed  from  was  "a  Judgment  by  confes- 
sion." 

The  Judgment  does  not  recite  that  It  is  "a 
Judgment  by  confession";  but  it  appears 
from  the  allegations  of  the  motion  for  a  new 
trial,  and  from  the  order  by  which  this  mo- 
tion was  overruled,  that  the  peremptory  in- 
struction was  granted  at  the  request  of  coun- 
sel, both  for  plaintiff  and  defendant,  pur- 
suant to  an  agreement  between  them  that 
this  should  be  done,  and  Judgment  be  render- 
ed for  the  plalntlfl  for  $125,  instead  of  $165, 
the  amount  originally  demanded  by  him. 

It  may  be  true,  as  alleged  in  the  motion  for 
a  new  trial,  that  counsel  for  appellant  agreed 
to  this  disposition  of  the  case  solely  because 
he  was  unable  to  secure  the  presence  of  the 
witness  by  whom  he  exi)ected  to  support  his 
client's  contention.  Nevertheless  the  fact 
remains  that  the  peremptory  instruction  was 
granted  at  his  request;  consequently  the 
Judgment  rendered  was,  to  all  Intents  and 
purposes,  "a  Judgment  by  confession,"  and 
from  such  a  Judgment  no  appeal  will  lie. 
Section  33,  Code  1906. 

The  motion  will  be  sustained,  and  the  ap- 
peal dismissed. 

a08  Miss.  656) 

TAZOO  &  M.  y.  R.  CO.  T.  JAMES  et  aL 

(No.  17979.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1915.) 

1.  Appeal  ano  Erbob  <S=s>358  —  Necessit7 
or  Lbavis— Final  Decree. 

If  the  decree  appealed  from  is  final,  and  not 
interlocutory,  granting  of  leave  to  appeal  is  un- 
necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  1932-1935;  Dec  Dig.  «=> 
358.] 

2.  Appeal  anu  Ebbob  9=9458— GsAirTina  Su- 
PEBSEDEAB— Final  Decree. 

If  a  supersedeas  does  not  on  compliance 
with  Code  1906,  g  60,  as  matter  of  right  follow 
an  appeal  from  a  final  decree,  a  ^ndge  of  the 
Supreme  Court  has  right  to  grant  it,  under  sec- 
tion 56,  authorizing  him  to  do  so  in  any  case 
of  appeal,  where  no  special  provision  is  made 
by  law  for  a  supersedeas  of  the  decree  appealed 
from. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2223,  2224 ;  Dec  Dig.  «=. 
458.) 

3.  Appeal  aro  Error  9=>359— Power  to  Ai> 
LOW — Interlocutort  Decree. 

Appeal  from  an  interlocutory  decree,  when 
necessary  to  settle  the  principles  of  the  cause, 
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If  not  allowed  by  the  diancellor  under  Code 
1906,  f  3S,  may,  by  provision  of  section  4908,  be 
allowed   by   a  ]uaige  of  the   Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  §{  1936-1940 ;  Dec.  Dig.  «=» 
859.] 

4.  Affeai.  and  Ebbob  «=s>92— Intkrlocutobt 
Decbxb— Neckssity  roB  Sbthjno  Psmoi- 

PUE8. 

In  determining  whether  or  not  an  appeal 
from  an  interlocutory  decree  is  properly  granted 
under  Code  1806,  {f  60,  4908,  as  necessary  to 
settle  the  principles  of  the  cause,  the  merits  of 
the  suit  are  not  to  be  considered,  but  the  only 
question  ia  whether  the  appeal  will  settle  such 
principles,  and  so  furnish  the  trial  court  a  def- 
inite guide  in  the  trial;  and  the  fact  that  the 
abstract  principles  involved  in  the  appeal  have 
previously  been  decided  by  the  Supreme  Court  is 
not  necessarily  controlling  in  such  determina- 
tion, though  tiie  discretion  to  grant  the  appeal 
should  be  exercised  only  when  some  good  pur- 
pose will  be  accomplished  by  settling  the  prin- 
ciples of  the  cause  before  it  has  proceeded  to 
final  judgment. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,    Cent.    Dig.    |    642;     Dec    Dig.    4s» 
92.1 
6.  Appeal  and   Ebbob  4=»92 — Inteblocutobt  ' 

Decbek— Settliro  Jubibdiction. 

A  typical  case  for  granting  plaintiff  an  ap- 
peal from  an  interlocutory  decree,  as  necessary 
to  settle  the  principles  of  Uie  cause,  is  presented, 
where  the  defendants  claim,  and  the  chancellor 
seems  to  hold,  that  the  court  is  without  juri*- 
diction  to  grant  the  relief  sought  by  the  suit 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  642;  Dec.  Dig.  (S=3 
92.] 

6.  Apfxai.  and  Ebbob  <8=>365  —  Irtbbloou- 
TOBT  Decbeb— Obdeb  Gbantino  Appeal. 

The  order  of  the  chancellor,  granting,  un- 
der Code  1906,  {  85,  an  appeal  from  an  inter- 
locutory decree,  need  not  state  the  purpose  for 
which  it  is  granted,  but  it  will  be  upheld  if  au- 
thorized by  any  of  the  provisions  of  such  sec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1784.  1977-1^:  Dec. 
Dig.  «=»365.] 

7.  Affkal  akd  Ebbob  4=»477  —  Intebloou- 
TOBT  Decbee— Obantino  Sufebsedeas. 

Under  Code  1906,  i  4908,  providing  that  a 
Judge  of  the  Supreme  Court  may  grant  an  ap- 
peal from  an  interlocutory  decree  if  refused  by 
the  chancellor,  and  if  necessary  he  may  allow  a 
•npersedeas,  where  an  appeal  is  given,  the  chan- 
cellor granting  an  appeal,  but  refusing  a  super- 
sedeas, the  Judge  may  grant  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2247-2246;   Dec.  Dig.  «=» 
477.] 
&,  Appeal  and  Ebbob  4=>458  —  Inteblocu- 

TOBT  Decbee— Sttpebsbdkas. 

As  necessary  to  prevent  defeat  of  the  pur- 
pose for  which  an  appeal  by  complainant  from 
an  interlocutory  decree,  in  a  suit  to  enjoin 
prosecutions  of  actions  at  law,  is  granted,  a 
supersedeas  is  properly  granted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ii  2223,  2224 ;  Dec.  Dig.  «=> 
458.] 

Appeal  from  Cbancery  Court,  TallabatCble 
Comity;  Joe  May,  Special  Chancellor. 

Suit  by  the  Tazoo  &  Mississippi  Valley 
Railroad  Company  against  T.  Q.  James  and 
otbers.  From  an  Interlocutory  decree^  plain- 
tiff appealed.  Heard  on  motions  to  diwrnlaa 
appeal  and  to  discharge  the  supersedeas. 
Motions  overruled. 


A.  H.  Stephen,  of  Sumner,  Gary  &  Bice, 
of  Charlefit(Hi,  and  Cutrer  &  Johnston,  of 
Clarksdale,  for  the  motion.  C.  N.  Bnrcli,  of 
Memphis,  Tenn.,  Jas.  Stone,  of  Oxford,  and 
Mayes  &  Mayes,  of  Jackson,  opposed. 

SMITH,  a  J.  Appellant  filed  Its  bill  in 
the  court  below  alleging  that  appellees  had 
each  instituted  separate  suits  at  law  against 
it;  that  J.  H.  Lay  and  numerous  parties, 
whose  names  are  not  given,  were  threatening 
so  to  do,  and  praying  that  the  suits  Insti- 
tuted and  the  one  threatened  by  Lay  be  en- 
Joined,  and  that  all  of  the  controversies 
therein  sought  to  be  Utlgated  be  adjudicated 
by  decree  of  the  court  below;  the  ground 
upon  which  this  relief  Is  sought  being  that 
thereby  a  multiplicity  of  suits  will  be  pre- 
vented. A  preliminary  injunction  having 
been  granted  In  response  to  the  prayer  of 
this  bill,  a  motion  to  dissolve  was  filed  by 
appellees,  the  six  grounds  of  which  may  be 
reduced  to  two:  First,  that  the  bill  falls 
to  present  a  case  for  the  exercise  of  the  Ju- 
risdiction of  equity  to  prevent  a  multiplicity 
of  suits.  Second,  that  the  bond  given  is  in- 
sufficient 

On  the  hearing  of  this  motion,  which  took 
place  on  December  10,  1914,  the  Injunction 
was  dissolved  without  reference  to  the  suffi- 
ciency or  Insufficiency  of  the  injunction  bond. 
The  decree  recites  that: 

"The  said  injunction  heretofore  issued  here- 
in against  the  said  defendants,  Thomas  O.  James 
and  Oeorge  L.  Marshall,  ana  their  agents  and 
attorneys,  is  hereby  dissolved  and  for  naught 
held;  and  this  day,  this  came  on  also  to  be 
heard  on  the  suggestion  of  damages  filed  herein 
against  the  said  complainant  by  the  said  defend- 
ants; because  of  the  wrongful  suing  out  of  the 
injunction  herein,  it  is  considered  and  ordered 
that  the  suggestion  of  damages  be  continued  to 
some  further  day  to  be  fixed  by  the  chancellor." 

Appellant  then  prayed  for  an  appeal  to 
this  court  with  supersedeas,  which  appeal 
was  granted  but  the  supersedeas  denied.  On 
the  17tb  of  December,  following,  an  applica- 
tion for  a  supersedeas  was  made  to  a  mem- 
ber of  this  court,  and  was  by  him  granted. 
On  December  22d  appellees  filed  a  motion 
in  this  court  praying  for  a  dismissal  of  the 
appeal,  "because  the  same  was  not  allowed 
and  granted  by  the  chancellor  within  the 
time  and  in  the  manner,  and  for  the  reasons 
stated  by  law,  and  because  the  said  appeal 
was  improvidently  and  Improperly  granted" ; 
and  on  December  28th  filed  another  motion 
praying  that  the  supersedeas  be  discharged. 
The  grounds  upon  which  this  supersedeas  is 
requested  to  be  discharged  seem  to  be :  First, 
that  the  Judge  of  this  court  who  granted  it 
was  without  power  so  to  do;  and,  second, 
that  the  court  below  is  without  Jurisdiction 
to  grant  the  relief  prayed  for.  The  record 
in  the  cause  was  filed  in  this  court  on  Jan- 
nary  6,  1915.  Both  of  these  motions  were 
submitted,  and  will  be  disposed  of,  together 
and  in  the  order  named. 

The  return  day  of  this  cause  la  yet  to  be 
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fixed  by  order  of  this  court  under  sections 
4902  and  4906  of  the  Code,  and  one  of  ap- 
pellant's contentions  Is  that  this  court  Is 
without  jurisdiction  to  entertain  a  motion 
to  dismiss  until  after  the  retnm  day  of  the 
cause  in  which  the  motion  Is  made.  Since 
the  motion,  however,  must  be  overruled  on 
other  grounds,  we  will  pretermit  any  discus- 
sion of  this  question,  and  reserve  its  deter- 
mination until  such  time  as  it  may  become 
necessary  for  ns  to  do  so. 

[1,2]  These  motions  have  been  argued, 
both  for  appellant  and  appellees,  on  the  the- 
ory that  this  Is  an  appeal  from  an  Interlocu- 
tory decree;  Is  controlled  by  section  35  of 
the  Code,  and  should  be  dismissed  unless 
"proper  in  order  to  settle  the  principles  of 
the  cause."  While  the  decree  appealed  from 
does  not  in  express  terms  retain  the  cause 
solely  for  the  assessment  of  damages.  It  is 
manifest  that  that  Is  the  only  question  left 
open  by  it,  and  therefore  it  may  be  that  this 
cause  comes  withtn  the  rule  announced  In 
Dreyfus  v.  Gage,  79  Miss.  403,  30  South.  691, 
wherein,  although  the  appeal  had  been 
granted  in  order  to  settle  the  principles  of 
the  cause,  the  conrt  declined  to  so  treat  it, 
and  instead  of  dismissing  the  appeal  decid- 
ed the  questions  therein  raised,  reversed  the 
decree  appealed  from,  and  remanded  the 
canse  evidently  upon  the  theory  that  the  de- 
cree appealed  from  was  final.  If  it  follows 
from  that  case  that  the  appeal  here  was 
from  a  final,  and  not'  an  interlocutory,  de- 
cree, then  the  granting  of  leave  to  appeal 
was  unnecessary,  and  the  motion  to  dismiss 
must  therefore  be  overruled.  In  event  it 
should  be  held  that  a  supersedeas  does  not 
follow  such  an  appeal  as  a  matter  of  right 
upon  compliance  with  section  50  of  the  Code, 
as  to  which  we  are  not  called  upon  to  ex- 
press an  opinion,  the  moti(Hi  for  a  discharge 
of  the  supersedeas  must  still  be  overruled, 
for  the  reason  that  any  Judge  of  this  court 
clearly  had  the  right  to  grant  it  under  sec- 
tion 66  of  the  Code. 

[3, 4]  It  will  not  be  necessary  for  us  to  de- 
termine whether  or  not  this  cause  is  ruled  by 
Dreyfus  v.  Gage,  for,  assuming  for  the  sake 
of  the  argument  that  the  appeal  Is  from  an 
interlocutory  decree  and  lies  only  under  the 
provisions  of  section  35,  the  same  result  will 
follow.  By  this  section  a  chancellor  before 
whom  a  cause  is  on  trial,  and  upon  his  re- 
fusal so  to  do,  a  Judge  of  this  court,  by  sec- 
tion 4908  of  the  Code,  is  given  power  to 
grant  an  appeal  from  any  interlocutory  or- 
der or  decree  "when  he  may  think  it  proper 
to  settle  the  principles  of  the  cause,  or  to 
avoid  expense  and  delay."  In  determining 
whether  or  not  an  appeal  was  properly 
granted  under  these  sections,  the  merits  of 
the  controversy  between  the  parties  to  the 
cause  is  immaterial,  and  will  not  be  looked 
into  In  order  to  ascertain  whether  or  not 
the  appeal  should  have  been  granted.  State 
T.  WoodrufT,  83  Miss.  Ill,  36  South.  79,  37 
South.  706;   EimbaU  t.  Alcorn,  46  Miss.  147. 


The  only  question  to  be  determined  is  wheth- 
er or  not  the  appeal  will  settle  the  principles 
of  the  particular  cause,  so  that  the  court  be- 
low may  thereafter  have  a  definite  guide 
which  it  must  follow  In  the  trial  thereof. 
If  a  decision  of  the  questions  raised  on  the 
appeal  will  result  In  settling  the  principles 
of  the  cause,  it  will  be  retained  and  heard; 
otherwise  it  will  be  dismissed.  Clay  Coun- 
ty V.  Chickasaw  County,  63  Miss.  289.  That 
the  abstract  proposition  of  law  Involved  in 
the  appeal  may  have  been  heretofore  decid- 
ed by  this  court  is  not  necessarily  ccmtrol- 
llng  in  determining  whether,  it  should  be 
granted;  the  object  of  the  statute  being  to 
settle  tibe  law  of  the  particular  cause. 
Bieroe  r.  Grant,  91  Miss.  791,  45  South.  876, 
seems  to  be  in  conflict  herewith,  and.  If  so. 
It  Is  hereby  overruled.  That  this  Is  the  cor- 
rect and  logical  Interpretation  of  the  statute 
will  be  demonstrated  by  an  examination  of 
that  case,  for  the  court  there  arrived  at  the 
conclusion  that  the  appeal  should  not  have 
been  granted  and  therefore  should  be  dis- 
missed, by  examining  into  the  merits  of  the 
appeal  and  deciding  the  question  presented 
by  it  adversely  to  the  appellant,  thereby  in 
fact  settling  "the  principles  of  the  cause"  in 
so  far  as  the  matters  .involved  in  the  decree 
appealed  from  were  concerned.  Of  course, 
an  appeal  of  this  character  la  not  a  matter 
of  right,  but  rests  in  the  discretion  of  the 
chancellor  or  of  a  member  of  this  court, 
which  discretion  should  be  cautiously  exer- 
cised, and  an  appeal  granted  only  when  some 
good  purpose  will  be  accomplished  by  set- 
tling the  law  of  the  particular  cause  before 
it  has  proceeded  to  final  Judgment.  Ward  v. 
Whitfield,  64  Miss.  754,  2  South.  493;  Ames 
V.  Williams,  73  Miss.  772,  19  South.  673; 
Insurance  do.  v.  Morrison,  95  Miss.  639,  48 
South.  178. 

[6]  If  the  decree  here  in  question  is  inter- 
locutory, a  typical  cause  Is  presented  for 
the  exercise  of  the  power  granted  by  the  sec- 
tions of  the  Code  hereinbefore  referred  to, 
for  the  reason  that  if  the  court  below  Is  with- 
out the  power  to  grant  the  relief  prayed  for, 
as  contended  by  counsel  for  appellees,  that 
fact  should  be  ascertained  and  determined 
before  the  parties  to  the  cause  have  been 
forced  to  incur  unnecessary  trouble  and  ex- 
I>ense.  Moreover,  since  the  court  below 
seems  to  have  held  that  it  was  without  such 
Jurisdiction,  the  cause,  should  this  holding 
be'  affirmed,  will  be  thereby  practically 
brought  to  an  end. 

[6]  In  the  order  granting  this  appeal,  the 
chancellor  failed  to  state  the  purpose  for 
which  it  was  granted.  The  failure  of  the 
order  to  so  state  Is  immaterial.  If  the  de- 
cree appealed  from  Is  final,  leave  so  to  do 
was  not  necessary;  and,  if  it  is  interlocuto- 
ry, it  will  be  upheld  if  authorized  by  any  of 
the  provisions  of  section  35  of  the  Code,  it 
not  being,  in  our  Judgment,  necessary  for 
the  decree  to  recite  the  purpose  for  which 
the  appeal  was  granted.     The  statute  does 
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not  ezpreaSly  require  diat  this  be  done,  and 
there  Is  no  principle,  or  rule  of  practice,  of 
which  we  are  aware,  which  regnires  conrts 
below  to  indicate  the  reasons  upon  which 
they  act  In  passing  upon  matters  submitted 
to  them  for  adjudication. 

[7,  t]  Coming  now  to  the  motion  for  the 
discharge  of  the  supersedeas,  on  the  theory 
that  the  decree  appealed  from  Is  interlocu- 
tory, it  will  be  sufScient  to  say  that  power 
to  grant  such  a  supersedeas,  when  it  has 
been  denied  by  the  chancellor,  is  expressly 
conferred  upon  a  member  of  this  court  by 
section  4908  of  the  Code  (Wilson  t.  Pugh,  61 
Hiss.  448;  Buckley  v.  George,  71  MlB8.'tS80, 
16  South.  46),  and  that  this  power  was  here 
prc^erly  exercised  for  the  reason  that  with- 
out a  supersedeas  the  prosecution  of  the 
suits  at  law,  sought  to  be  enjoined,  may  be 
proceeded  with  and  judgments  therein  prob- 
ably obtained  before  the  appeal  can  be  sub- 
mitted to  and  determined  by  this  court,  re- 
sulting In  the  defeat  of  the  purpose  for 
which  it  was  granted.  Kimball  t.  Alcorn, 
46  Miss.  149. 

Motions  overruled. 


aoa  Hiss.  9U) 

WHIDDEN  T.  BROADUS,  Superintendent  of 
Education.     (No.  17186.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1916.) 

Afpeai.  and  Bbbob  4=»781  —  DisinssAi.  — 
Obounds— Moot  QxTssnom. 

An  appeal  from  a  judgment  denying  manda- 
mus to  compel  a  coun^  superintendent  to 
employ  petitioner  as  a  school  teacher  for  a  cer- 
tain term  will  be  dismissed  as  inTolving  only  a 
moot  question,  where  the  school  term  for  which 
employment  was  demanded  has  expired. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  63-80,  S122;    Dec.  Dig. 

Appeal  from  Circuit  (Tourt,  I^mar  County; 
A  K  Weathersby,  Judge; 

Mandamus  by  O.  W.  Whidden  against  A 
Q.  Broadus,  County  Superintendent  of  Educa- 
tion. From  a  judgment  denying  the  relief 
prayed  for,  the  plaintiff  appeals.  Appeal  dls- 
ml^ed.' 

This  Is  a  motion  to  dismiss  the  appeal 
from  a  judgment  on  a  petition  filed  by  the 
appellant  for  a  writ  of  mandamus  seelcing  to 
compel  the  appellee,  superintendent  of  edu- 
cation of  Lamar  county,  to  contract  with  ap- 
pellant to  teach  a  public  school  In  said  coun- 
ty for  a  term  beginning  on  the  first  Monday 
in  October,  1913,  and  extending  orer  a  period 
of  six  months.  The  motion  to  dismiss  recites 
the  fact  that  the  time  has  passed  for  teach- 
ing said  school,  as  is  shown  by  the  record, 
and  that  the  question  before  the  court  now  Is 
simply  a  moot  question,  since  appellant  could 
not  be  benefited  by  a  reversal.  . 

Salter  &  Hathom,  of  Purvis,  for  the  mo- 
tion. T.  W.  Davis,  of  Purvis,  and  Tally  & 
Mayson,  of  Hattiesburg,  opposed. 


SMITH,  C.  J.  This  case  is  ruled  by  Mo 
Danid  V.  Hurt,  92  Miss.  197,  41  South.  381, 
and  Pafhausen  v.  fitate,  94  Miss.  103,  47 
South.  897;  consequently  the  motion  to  dl«> 
miss  must  be,  and  is,  sustained. 

""'"'"'  doe  Miss.  667) 

CATO  v.  CBYBTAIi  ICE  CO.     (No.  16827.) 
(Supreme  Court  of  Mississippi    Feb.  1,  1916.) 

1.  Exceptions,   Biix   or  4=>  89—  TniE  fob 
SiONiNo  BY  JuDoa— Failubk  ov  Sixnoo- 

RAFHXB. 

Under  Code  1906,  t  797d,  enacted  by  Laws 
1910,  c.  ill,  providmg,  in  effect,  that  if  the  ' 
official  stenographer  falls  to  file  the  transcript 
in  the  time  united  appellant  shall  have  40  days 
thereafter  to  prepare  and  present  a  bill  of  ex- 
ceptions as  it  there  had  been  no  stenographer, 
and  the  judge  shall  sign  it  in  a  certain  time, 
namely,  that  which  the  stenographer  bad  for  fil- 
ing the  transcript,  signing  in  such  time  being  a 
physical  impossibility,  the  only  limit  of  time  for 
signing  is  that  prescribed  by  section  796,  where 
there  is  no  stenographer;  that  is,  "promptly." 
[Ed.  Note. — For  other  cases,  see  .Exceptions, 
Bill  of.  Cent  Dig.  H  51,  62,  64-66,  60;  Dec. 
Dig.  «s»39.] 

2.  Apfxal  and  Ebsob  €=393&— Pbebuuption 
— TntE  OF  Pbesenting  Bill  of  Exceptions. 

In  the  absence  of  evidence  to  the  contrary, 
the  record  not  showing  when  the  bill  of  excep- 
tions, signed  and  approved  by  the  judge,  was 
presented  to  him,  it  will  be  presumed  that  it 
was  presented  seasonably. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3796-8803;  Dec.  Dig.  «=> 
938.] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; D.  M.  Miller,  Judge. 

Action  between  A  C.  Cato  and  the  Crystal 
Ice  Company.  Tbere  was  an  appeal,  and  ap- 
pellee moves  to  strike  the  bill  of  exceptions. 
Motion  overruled. 

J.  Hk  Sumrall,  of  Brookhaven,  for  the 
motion.  H.  V.  Wall  and  J.  W.  McNair,  both 
of  Brookhaven,  oi^osed. 

SMITH,  O.  J.  This  cause  comes  on  to  be 
heard  on  motion  of  appellee  "to  strike  from 
the  record  herein  the  bill  of  exceptions,"  for 
the  reason  that  "said  bill  of  exceptions  was 
not  signed  and  approved  by  the  trial  judge 
within  the  time  allowed  by  law." 

It  appears  from  the  record  that  the  ste- 
nographer who  took  down  the  evidence  in  the 
court  below  was  notified  on  the  11th  day  of 
February,  1913,  that  a  transcript  thereof  was 
desired.  On  the  2d  day  of  April  thereafter, 
the  judge  before  whom  the  cause  was  tried 
granted  this  stenographer  "an  extension  of 
60  days  from  AprU  6,  1913,  •  •  •  In 
which  to  transcribe  and  file  the  testimony." 
Afterwards,  the  stenographer  lost  bis  notes, 
and  therefore  was  unable  to  transcribe  the 
same.  On  the  14th  day  of  July,  1913,  counsel 
for  appellant  filed  witii  the  clerk  of  the  clr- 
coit  court  a  bill  of  exceptions  prepared  "as 
if  there  had  not  been  a  stenogrnpher"  in  the 
case.  This  bill  of  exceptions  was  approved 
and  signed  by  the  trial  judge  on  the  16th 


^ssFor  otiMr  csms  sm  lam*  tople  sad  KSY-NTWBER  la  all  Kar-Numbarad  DlsesU  and  ladazaa 


Digitized  by 


Google 


166 


67  SOUTHERN  REPORTER 


(MlBa. 


day  of  July,  1013,  41  days  after  the  expira- 
tion of  the  extension  of  tttue  granted  the 
stenographer  within  which  to  file  a  transcript 
of  the  evidence. 

[1]  Paragraph  "d"  of  chapter  111,  Laws  of 
1910  (page  95,  II  1910),  provides  that: 

"In  case  of  the  death  of  the  stenographer  be- 
fore filing  a  copy  of  his  notes  of  the  evidence 
and  proceedings  in  any  case,  or  of  his  failure 
to  file  the  same  within  sixty  days  after  notice 
served  upon  him  by  appellant,  or  within  any  ex- 
tended time,  the  party  taking  the  appeal  may, 
within  forty  days  after  the  forty,  sixty,  ninety, 
or  other  extended  time,  prepare  and  present  to 
the  judge  a  bill  of  exceptions  in  the  case  aa  if 
there  had  not  been  a  stenographer  therein,  and 
the  judge  shall  examine,  correct  if  necessary, 
and  sign  the  same  within  the  time  prescribed, 
sixty  or  ninety  days  after  the  end  of  the  term, 
or  within  the  extended  time  aforesaid." 

It  seems  clear  from  this  statute  that  an  ap- 
pellant has  40  days  within  which  to  "prepare 
and  present  to  the  Judge  a  bill  of  exceptions 
In  the  case,  as  if  there  had  not  been  a  stenogra- 
pher therein,"  after  the  expiration  of  the  time 
within  which  the  stenographer,  either  by  op- 
eration of  law  or  by  virtue  of  an  order  of 
extension,  must  file  his  transcript;  that  is 
to  say,  40  days  efter  the  expiration  of  this 
time,  within  which  to  prepare  and  present 
to  the  Judge  a  bill  of  exceptions  prepared  in 
accordance  with  section  796  of  the  Code.  The 
Legislature  seems  also  to  have  intended  by 
this  statute  to  limit  the  time  within  whidi 
the  trial  Judge  could  approve  and  sign  such 
a  bill  of  exceptions;  but  the  language  in 
which  this  intention  is  couched  renders  it 
impossible  for  it  to  be  put  into  effect,  for  the 
requirement  is  that  he  examine  and  sign  It 
"within  the  time  prescribed,  sixty  or  ninety 
days  after  the  end  of  the  term,  or  within 
the  extended  time  aforesaid,"  the  clear  mean- 
ing of  whidi  Is  that  he  must  approve  and 
sign  It  within  the  time  allowed  the  steno- 
grapher to  file  the  transcript  of  his  original 
notes,  and  until  this  time  has  expired,  and 
the  stenographer  has  failed  to  file  such  a  tran- 
script, a  bill  of  exceptions  of  the  character 
here  in  question  cannot  be  tendered.  This 
being  tme,  it  is  physically  impossible  for  this 
provision  of  the  statute  to  be  complied  with ; 
consequently,  the  only  limitation  upon  die 
power  of  the  Judge  to  approve  and  sign  snch 
a  bill  of  exceptions,  if  any  such  limitation  In 
tact  there  be.  Is  that  prescribed  in  section 
796  of  the  Code,  which  Is,  not  that  he  must 
do  so  within  any  definitely  prescribed  time, 
as  was  pointed  out  in  Allen  v.  Levy,  69  Miss. 
613,  but  that  he  must  do  so  "promptly." 

[2]  This  record  discloses  that  this  bill  of 
exceptions  was  filed  with  the  circuit  clerk 
before  It  was  approved  by  the  trial  Judge, 
but  it  does  not  disclose  whffli  it  was  present- 
ed to  the  Judge.  Since  he  approved  and 
dgned  it,  however,  In  the  absence  of  evidence 
to  the  contrary,  we  must  presume  that  it  was 
presented  to  him  within  the  time  allowed  by 
law;  in  other  words,  we  must  presume  that 
be  discharged  his  duty  In  the  matter,  and 


therefore  did  not  approve  and  sign  a  bill  of 
exceptions  tendered  to  him  after  the  expi- 
ration of  the  time  provided  by  law  for  so- 

doing. 
Overruled. 


PRATHEB  V.  GOOGB.  Sheriff. 


(IDS  Miss,  cro) 
(No.  17907.> 


(Supreme  Court  of  MissiaslppL    Feb.  1,  1915.) 

1.  HlOHWATS  «=»96  — HlOHWAT  Law— Va- 
LIDITT. 

Const.  I  170,  divides  each  county  into  dis- 
tricts for  the  election  of  the  board  of  supervis- 
ors which  shall  have  full  jurisdiction  over  roads 
and  bridges.  Laws  1914,  c.  176,  i  1,  provides 
that  the  board  of  supervisors  of  any  county  may 
construct  and  maintain  highways  in  one  or 
more  supervisors'  districts,  or  part  of  one  or 
more  districts,  and  for  that  purpose  may  issue 
and  sell  bonds,  and  levy  and  collect  taxes  to 
pay  bonds  issued  to  maintain  and  construct 
such  highways.  Section  3  declares  that  the  re- 
turns of  elections  shall  be  canvassed  by  the  elec- 
tion commissioners  and  the  result  certified  to 
the  board  of  supervisors;  that,  should  the  elec- 
tion be  carried  hi  favor  of  the  issuance  of  bonds, 
the  supervisors  shall  issue  bonds  not  to  exceed 
10  per  cent,  of  the  assessed  value  of  the  taxable 
property  of  the  district  Held,  that  the  act 
does  not  violate  the  Constitution  by  depriving 
the  board  of  supervisors  of  its  general  jurisdic- 
tion over  highways;  the  board  having  complete 
jurisdiction  notwithstanding  the  act  authorized 
the  construction  of  highways  in  parta  of  the 
supervisors'  district. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  309-312;   Dec.  Dig.  «=»95.] 

2.  Constitutional  Law  «=»291  —  Counties 
<S=178— DuK  Process  of  Law  — Hiohwat 
Bonds. 

Laws  1914,  c.  176,  in  so  far  a«  it  provides 
for  elections  to  issue  highway  bonds,  is  not  in- 
valid as  working  a  deprivation  of  property  with- 
out due  process,  for  it  does  not  discriminate 
against  nonresident  voters. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §S  870-876;  Dec.  Dig.  <S=> 
291;  Counties,  Cent  Dig.  K  269-273;  Dec 
Dig.  «=>178.] 

3.  HiGHWATB  «=»0(>—DiBTBiCTS— Statute. 

Laws  1914,  c.  176,  expressly  authorizes  the 
organization  of  a  road  district  less  than  one 
supervisors'  district 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  U  301,  302;   Dec.  Dig.  <^=>90.] 

4.  HlOHWATS  «=>90— Highway  Distbicts  — 
Laws.  ' 

Laws  1914,  c.  176,  authorizing  the  forma- 
tion of  road  districts,  is  not  impracticable  as 
not  providing  for  the  ascertaining  of  the  will 
of  the  electors. 

[Ed.  Note.— For  other  cases,  see  Highways^ 
Cent  Dig.  {{  301,  302;   Dec.  Dig.  «=390.] 

5.  Counties  «=»183  —  Bonds  —  Roau  Dis- 
tricts—Statutes. 

While  Laws  1914,  &  176,  {  8,  does  not  ex- 
pressly provide  that  bonds  issued  by  a  road  dis- 
trict less  than  a  supervisors'  district  shall  be  a 
lien  only  on  the  property  within  Ihe  district 
yet  the  obvious  intent  of  the  Legislature,  as 
shown  by  section  1,  being  that  highways  may 
be  laid  out  in  a  portion  of  a  supervisors'  dis- 
trict bonds  issued  where  the  road  district  waa 
less  than  a  whole  district  will  be  treated  as 
bonds  of  the  board  of  supervisors,  but  liens 
only  upon  the  property  within  the  road  district 
[Ed.  Note. — I^or  other  cases,  see  Counties. 
Cent  Dig.  SS  275-281,  283.  284;  Dec  Dig. 
183.] 
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«.  STATTJTKS     *=>181— COHBTBUdlOK— Ihxhdit 
or  IiBOIBI.ATUBE. 

Effect  will  be  given  to  the  intent  of  the 
Legislatare,  if  jmssible. 

[Ed.  Note.— For  other  casee,  see  Statates, 
Cent.  Dig.  {§  250,  283;  Dec  Dig.  «=>181.] 

Appeal  from  Chancery  Court,  Prentiss 
County;  T.  L.  Lamb,  Chancellor. 

Bill  by  Forest  Prather  against  J.  D.  Googe, 
Sheriff  and  Tax  Collector.  From  a  decree  for 
defendant,  complainant  appeals.    AfSrmed. 

Robins  &  Thomas,  of  Tupelo  (J.  A  Cun- 
ningham, of  Boonerille,  and  Jas.  R.  McDow- 
ell, of  Jackson,  of  counsel),  for  appellant 
Cox  &  Cox,  of  Baldwyn,  for  appellee 

COOK,  J.  Appellant,  a  taxpayer,  filed  his 
bill  of  complaint  against  the  board  of  super- 
visors, the  sheriff  and  tax  collector,  and  the 
road  commissioners  of  road  district  Ko.  1  for 
the  Third  supervisors'  district  of  Prentiss 
county. 

The  purpose  of  the  litigation  is  to  test  the 
▼alldlty  of  chapter  176,  Laws  of  1914,  en- 
titled: 

"An  act  to  amend  chapter  145,-  of  the  Laws 
of  1912,  entitled  'An  act  to  amend  chapter  149, 
acts  of  1910,  entitled  "An  act  to  authorize  the 
board  of  Buperviaors  to  construct  and  maintain 
public  roads  in  one  or  more  aupervisoni'  di>- 
tricts  of  the  various  counties  of  thei  state,  to 
issue  bonds  and  levy  taxes  for  that  purpose; 
and  providing  for  the  manner  in  which  the  said 
roads  shall  be  constructed  and  maintained  ;  and 
bow  bonds  shall  be  issued  and  taxes  levied  for 
that  purpose,"  bo  as  to  provide  that  the  board 
of  supervisors  of  any  county  in  which  one  or 
more  supervisors'  districts,  or  parts  of  dis- 
tricts, which  have  or  may  come  under  the  op- 
eration of  said  chapter  149  of  the  acts  of  1910, 
may  elect,  by  an  order  on  its  minutes  to  that 
effect,  to  work  all  of  the  public  roads  In  such 
district  or  districts,  or  parts  of  districts,  by 
contract,  and  to  provide  the  manner  in  which 
the  same  shall  be  done,'  so  as  to  provide  for 
maintenance  and  upkeep  of  roads  by  other  meth- 
ods than  by  contract,"  etc. 

The  bill  sets  out  In  detail  the  proceedings 
leading  up  to  the  establishment  or  creation 
of  the  road  district  in  question,  and  it  ap- 
pears that  the  procedure  was  In  strict  com- 
pliance with  the  provisions  of  chapter  176; 
Ijaws  of  1914,  and  tliat  the  district  Is  com- 
posed of  certain  described  lands  In  the  Third 
supervisors'  district  of  Prentiss  county,  but 
does  not  embrace  the  entire  district.  The 
area  embraced  In  and  composing  the  pro- 
I>osed  district  Is  less  than  the  area  of  the 
supervisors'  district 
The  prayer  of  the  bill  is  as  follows: 
"The  premises  considered,  complainant  prays 
that  he  be  granted  your  most  gracious  writ  of 
injunction  to  restrain  and  enjoin  said  sheriff 
and  tax  collector  of  Prentiss  county,  and  said 
board  of  supervisors,  and  the  said  road  commis- 
sioners of  said  district  No.  1  of  the  Third 
supervisors'  district  of  Prentiss  county,  from 
imposing  or  collecting  said  road  tax  on  his 
property  in  said  proposed  road  district  and 
that  the  said  sheriff  and  tax  collector,  and  the 
said  board  of  supervisors  and  the  said  road  com- 
missioners be  made  parties  defendant  to  this 
bill  by  fit  and  apt  process,  returnable  to  the  next 


term  thereof,  and  that  on  final  hearing  said  In- 
jimction  shall  be  made  perpetual,  and  for  such 
other,  further,  and  different  relief  as  to  the 
court  may  seem  meet  and  proper,  and  as  in 
duty  bound  wiU  ever  pray." 

The  grounds  for  relief  are  thus  stated  In 
the  bill  of  complaint  viz.: 

"He  assigns  now  the  following  special  objec- 
tions, as  well  as  those  appearing  on  the  face 
of  the  proceedings,  and  papers  against  the  or- 
ganization and  creation  of  said  road  district, 
the  levy  and  assessment  and  proposed  collection 
of  said  tax,  to-wit: 

"First  Said  chapter  176,  House  BiU  No.  750, 
attempting  to  authorize  the  creation  of  road 
district  of  part  of  supervisors'  districts,  is  un- 
constitutional and  void. 

"Second.  The  said  act  chapter  176,  House 
BiU  No.  750,  Laws  of  19i4,  p.  244,  does  not  au- 
thorize the  creation  and  organization  of  a  road 
district  less  than  one  supervisors'  district 

"Third.  The  third  section  of  said  act  chapter 
176,  wherein  the  board  of  supervisors  are  au- 
thorized to  issue  the  bonds,  only  authorizes  the 
board  of  supervisors  to  issue  bonds  of  a  su- 
pervisors' district  or  districts,  and  does  not  au- 
thorize the  issuance  of.  bonds  on  parts  of  a  dis- 
trict, or  districts.  Tlie  said  act  chapter  176, 
was  an  act  amendatory  of  the  Laws  of  1910, 
known  as  chapter  149,  and  whereas  sections  1 
and  2  of  said  act  authorized,  or  attempted  to 
authorize,  the  board  of  supervisors  to  create 
districts  smaller  than  one  supervisors'  district 
being  in  that  respect  amendatory  of  the  former 
law,  yet  in  carrying  this  forward  in  section  3 
of  said  act  it  directed  that  the  levy  should  be 
made  upon  the,  supervisors'  district,  or  districts, 
thus  levying  the  tax  on  the  whole  of  a  district 
for  the  benefit  of  a  part  only.  Said  act,  chap- 
ter 176,  is  impractical  and  impossible  in  so 
far  as  it  attempts  to  create  a  smaller  district 
than  one  supervisors'  district  and  is  for  that 
reas6n  void. 

"Fourth.  If  the  Legislature  intended  to  au- 
thorize the  creation  of  a  road  district  as  small 
as  this  proposed  district  the  act  does  not  clear- 
ly express  the  legislative  intent  and  is  so  vague 
and  indefinite  as  not  to  be  capable  of  enforce- 
ment 

"Fifth.  Said  act  is  impractical  of  enforcement 
and  will  work  irremediable  injury  and  damage, 
in  that  it  proposes  to  create  districts  smaller 
than  a  supervisors'  district  into  road  districts 
without  providing  any  practical  means  for  as- 
certaining whether  or  not  the  residents  of  said 
proposed  district  shall  be  provided  with  proper 
voting  precincts  in  the  proposed  district  to  ex- 

Eress  their  views  for  or  against  the  issuance  of 
onds.  Said  act  in  no  part  of  it  requiring  that 
the  said  proposed  road  district  sliall  conform  to 
the  already  laid  out  precinct  voting  places,  so 
the  said  chapter  176,  Acts  of  1914,  is  imprac- 
tical of  administration,  and  no  proper  method 
is  provided  for  ascertaining  the  correct  expres- 
sion of  the  qualified  voters  In  said  proposed 
road  district. 

"Sixth.  Said  act  chapter  176,  contravenes  the 
general  policy  of  our  state  in  the  creation  of 
taxing  districts,  in  that  qualified  electors,  re- 
gardless of  ownership  of  property,  participate  in 
the  election,  and  thus  tiiere  may  be  property 
owners  in  said  district  who,  under  the  provi- 
sions of  said  act  'will  be  taxed  without  giving 
them  tife  opportunity  to  express  their  preference 
for  or  against  said  bonds. 

"Seventh.  Said  chapter  176,  in  its  effort  to 
amend  the  laws  of  1912,  is  so  cumbersomely 
worded  as  to  fall  entirely  to  convey  the  legis- 
lative intent  and  throughout  it  fails  to  give 
complete  efficacy  to  the  amendment  proposed 
in  sections  1  and  2,  where  it  attempts  to  broad- 
en the  act,  so  as  to  make  It  include  less  than 
one  supervisors'   district   and  leaves   the  law 
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in  Buch  a  state  of  doobt  and  uncertainty  tliat 
no  bond  issue  under  it  can  be  sold  and  would 
not  be  valid  or  binding. 

"Eighth.  Said  act,  chapter  178,  in  section  11 
thereof,  attempts  to  provide  a  means  of  pre- 
yentine  property  owners  in  districts  from  paying 
a  doable  tax  by  being  pat  into  two  or  more 
road  districts,  bat  provides  no  practical  means 
for  carrying  oat  this  proposed  idea,  and  thus 
leaves  the  law  in  confusion  and  uncertainty. 

"Ninth.  No  practical  method  of  assessment 
and  administration  of  the  funds  is  provided  for 
In  said  act,  and  hence  there  will  be  mterminable 
confusion  in  an  attempt  to  administer  the  law 
under  this  act. 

"Tenth.  The  Legislature  of  the  state,  in  pass- 
ing so  many  road  laws,  especially  chapter  173 
of  the  Acta  of  1914,  174,  176,  176,  177,  and 
178,  have  left  the  road  laws  of  tiie  state  in 
such  hopeless  confusion  and  conflict  as  to  be 
hopelessly  irreconcilable  and  nobody  can  deter- 
mine what  the  law  is. 

"Eleventh.  Chapters  173  and  176  contemplate 
an  entirely  different  and  independent  and  con- 
trary scheme  for  load  building  and  maintenance, 
and  for  Issuance  of  bonds,  and  are  so  irrecon- 
cilable in  their  terms  and  provisions  and  general 
scheme  and  plan  as  to  make  it  impossible  to 
determine  which  is  effective  and  in  operation, 
and  which  is  void;  the  one  assessing  and  lay- 
ing a  regular  ad  valorem  tax  and  the  other  a 
bene6t  tax.  There  is  no  satisfactory  provitdon 
of  law  preventing  the  enforcement  of  these  two 
antagonistic  schemes  in  the  same  territory,  or 
sapervisors'  districts,  or  counties,  or  parts  of 
districts  or  county. 

"Twelfth.  The  attempt  to  create  districts 
smaller  than  one  supervisors'  district  would 
allow  such  districts  to  be  organized  and  created 
with  an  irregular  perimeter,  and  thus  the  sher- 
iff and  tax  collector  and  the  board  of  super- 
visor* would  not  Icnow  how  to  separate  the  funds 
from  other  funds,  and  it  would  be  impossible, 
or  impractical,  for  the  assessor  to  assess  such 
districts,  and  for  the  collector  to  collect  the 
taxes  in  such  districts,  and  for  the  board  ot 
supervisors  to  administer  the  funds  of  said  dis- 
trict 

"Thirteenth.  Section  3  of  the  act,  chapter 
176,  is  in  real  and  apparent  conflict  with  sec- 
tions 1  and  2  of  the  act. 

"Fourteenth.  Under  chapter  176,  the  effort 
to  tax  the  small  districts  and  issue  the  bonds 
of  small  districts,  violates  the  due  process  clause 
of  the  federal  Constitution,  in  that  no  proper 
method  is  provided  for  ascertaining  the  will  of 
the  majority  of  qualified  voters,  or  property 
owners,  in  that  nonresident  property  owners  of 
such  districts  are  allowed  no  participation  in 
the  election  or  petition,  although  they  may  be 
large  taxpayers  in  the  district. 

"Fifteenth.  Said  act  of  1914,  chapter  176, 
attempts  to  create  territory  not  theretofore  de- 
fined into  something  of  a  corporate  character, 
but  it  is  not  clear  and  satisfactory  what  is  in- 
tended, or  what  is  created  into  such  corporate 
character,  whether  it  is  a  taxing  district  merely, 
or  a  corporation  with  corporate  functions  and 
taxing  power. 

"Sixteenth.  The  attempt  to  create  a  part  of  a 
supervisors'  district  into  a  taxing  district,  or 
into  a  district  having  taxing  power,  is  not  clear- 
ly and  definitely  expressed,  and  such  part  of  a 
supervisors'  district  is  not  by  such  act  created 
into  a  separate  taxing  district,  nor  into  a  dis- 
trict having  separate  taxing  powers. 

"Seventeenth.  The  whole  subject  of  road  leg- 
islation in  Mississippi  is  so  hopelessly  entan- 
gled that  it  cannot  be  straightened  out  without 
an  entire  revision  and  re-enactment  of  the  road 
laws  by  the  Legislature." 

The  demurrer  to  this  bill  was  sustained. 
[1]  Chapter  176,  Laws  1914,  Is  an  amend- 
ment to  chapter  145,  ■  Laws  1912,  which  last- 


named  chapter  was  an  amendment  of  chap- 
ter 149,  Laws  of  1910. 

We  here  copy  section  1  <of  chapter  176, 
Laws  of  1914  (the  law  nnder  review),  and 
the  amending  words  appear  In  capital  let- 
ters,  viz.: 

"Be  it  enacted  by  the  Legislature  of  the  state 
of  Mississippi,  that  the  board  of  supervisors  ot 
any  county  m  this  state  are  hereby  authorized 
and  empowered  to  construct,  OB  (30NSTBUGT 
AND  MAINTAIN,  or  maintain  one  or  more 
highways  for  the  convenience  of  the  traveling 
puDlic,  by  contracts  in  one  or  more  sapenrisors' 
districts  of  said  county,  OB  PART  OF  ONE 
SUPEBVISOBS'  DISTRICT,  OR  TWO  OR 
MORE  OR  PARTS  OF  TWO  OR  MORB 
SUPERVISORS'  DISTRICTS  IN  SUCH 
COUNT!,  AND  FOR  THAT  PURPOSE  ARE 
AUTHORIZED  TO  ISSUE  AND  SELL 
BONDS  AND  TO  LEVY  AND  TO  (X)LLB<7r 
TAXES  TO  PAT  SUCH  BONDS  AND  TO 
MAINTAIN  SUCH  ROADS  80  CON- 
STRUCTED  IN  THE  MANNER  HEREIN 
PROVIDED." 

Section  8  of  this  act  is  as  follows : 

"That  the  returns  of  such  election  shall  be 
canvassed  by  tbe  election  commissioners  of  the 
county,  and  the  result  certified  by  tbe  commis- 
sioners to  the  board  of  supervisors  at  their  next 
regular  meeting;  and  should  the  result  of  such 
election  show  that  it  has  carried  in  favor  of 
the  issuance  of  bonds  by  a  majority  vote  of  those 
participating  therein,  or  if  there  be  no  election, 
then  it  shall  be  the  duty  of  the  board  of  super- 
visors to  issue  the  bonds  of  such  supervisors' 
district  or  districts,  in  any  amount  not  to  ex- 
ceed ten  per  centum  of  the  assessed  value  of  all 
the  taxable  property  of  such  district,  or  dis- 
tricts, the  amount  within  this  limit  to  be  fixed 
by  the  commissioners  hereinafter  provided  for, 
subject  to  the  approval  of  the  board  of  supeiv 
visors,  and  such  bonds  to  be  issued  and  sold 
either  all  at  one  time  or  in  installments  from 
time  to  time -as  funds  are  needed  for  the  con- 
struction of  such  highway  or  highways,  in  the 
discretion-  of  such  commissioners  and  the 
board  of  supervisors." 

It  will  be  observed  that  section  1  author- 
izes and  empowers  l>oards  of  supervlson  ot 
any  county  "to  construct,  or  construct  and 
maintain,  or  maintain  one  or  more  highways 
•  •  •  by  contracts  In  one  or  more  super- 
visors' districts  •  •  •  or 'part  of  one  su- 
pervisors' district" 

There  seems  to  be  no  doubt  that  the  power 
is  given  to  establish  the  district  In  question 
— to  construct  and  maintain  the  road  which 
is  the  subject  of  this  controversy — and  we 
do  not  understand  that  appellant  seriously 
contests  the  grant  of  power,  but  docs  Insist 
that  section  8  of  the  act  does  not  authorize 
the  issuance  of  the  bonds  of  a  road  district, 
embracing  less  than  a  supervisors'  district 

It  seems  to  us  that  the  <  real  controversy  is 
narrowed  and  confined  to  the  issuance  of 
bonds  for  the  proposed  district  and  the  levy 
of  taxes  on  the  lands  embraced  therein  to 
liquidate  the  bonds.  In  other  words,  con- 
ceding the  power  to  organize  a  road  district 
embracing  an  area  less  than  a  supervisors' 
district  Is  the  power  to  Issue  bonds  and  col- 
lect taxes  to  pay  the  bonds  also  given  by  the 
act  of  the  Legislature? 

However,  the  recent  Judicial  history  of 
this  state  shows  that  no  money  can  be  ae- 
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cared  to  prosecute  public  works  of  the  char- 
acter here  Involved,  until  the  approval  of 
this  court  Is  stamped  upon  each  bond  issue, 
and  for  this  reason  we  will  undertake  the 
onerous  task  of  considering  all  the  argu- 
ments advanced  in  this  case  without  the 
faintest  hope  that  any  portion  of  this  opin- 
ion will  be  hereafter  accepted  by  would-be 
Investors  as  applicable  to  any  other  bond  Is- 
sue than  the  one  Involved  In  this  appeal. 

The  sixth,  fifteenth,  and  sixteenth  criti- 
cisms of  the  statute  and  grounds  for  relief 
are  of  the  same  character  and  will  be  so 
considered.  They  all  proceed  upon  the  Idea 
that  the  Legislature  has  undertaken  to  cre- 
ate taxing  districts  or  corporations  with  pow- 
ers of  taxation,  or  to  carve  out  of  a  super- 
visors' district  a  separate  and  distinct  tax- 
ing district  with  Indefinite  powers.  The  vice 
of  this  conception  Is  made  apparent  by  a 
mere  reading  of  the  law.  The  bill  is  drawn 
with  due  regard  to  the  plenary  jurisdiction 
over  roads  vested  in  boards  of  supervisors 
by  section  170  of  the  state  Constitution,  and 
this  thought  runs  through  every  word  and 
phrase  of  the  act  The  exercise  of  the  pow- 
ers given  by  the  act  and  the  carrying  out  of 
the  scheme  Is  placed  where  it  belongs,  In  the 
control  and  under  the  Jurisdiction  of  boards 
of  supervisors. 

The  methods  for  the  construction  and 
maintenance  of  public  roads,  and  the  means 
throngh  which  the  funds  necessary  to  this 
end  may  be  obtained,  is  a  proper  subject  of 
legislation,  and  are  without  objection,  unless 
they  in  terms  or  by  necessary  Implication 
take  away  from  boards  of  supervisors  the 
powers  conferred  by  the  Constitution.  Noth- 
ing can  be  found  In  the  act  justifying  the  in- 
ference that  the  Legislature  was  undertak- 
ing to  confer  upon  a  separate  taxing  district, 
or  corporate  entity,  jurisdiction  over  public 
roads,  or  the  power  to  levy  taxes  upon  per- 
sons or  property.  For  convenience,  and  in 
order  to  identify  the  property  to  be  assessed 
for  the  purpose  of  securing  funds  to  liqui- 
date the  bonds  to  be  issued,  the  act  provides 
that  boards  of  supervisors  will  Issue  the 
bonds  of  the  district,  upon  which  the  special 
benefits  are  conferred.  The  district  gets  the 
benefit  of  the  general  plan  for  working  roads, 
and  something  more,  and  this  something 
more  Is  the  thing  the  district  Is  required  to 
pay.  Under  the  plan  devised  by  the  Legisla- 
ture, the  resident  qualified  electors  are  per- 
mitted to  express  their  preferences  upon  the 
subject  of  a  road  district  This  was  not  a 
necessary,  or  Important  feature  of  the  law. 
The  Legislature  was  authorized  to  confer  the 
discretion  of  organizing  or  not  organizing  the 
district  to  boards  of  supervisors  alone. 

[2]  The  first  and  second  ground  for  relief 
will  be  considered  together.  It  Is  not  point- 
ed out  wherein  the  act  Is  unconstitutional, 
unless  the  constitutional  inhibition  referred 
to  may  be  found  in  the  fourteenth  ground 
Ua  rellet.    In  this  ground  It  la  said  that  the 


act  Is  In  violation  of  the  due  process  clause 
of  the  federal  Constitution,  "in  that  no  prop- 
er method  Is  provided  for  ascertaining  the 
will  of  the  qualified  voters,  or  property 
owners.  In  that  nonresident  property  own- 
ers •  •  •  are  allowed  no  participation  in 
the  election  or  petition."  This  we  think  has 
been  answered.  It  was  not  necessary  to  the 
constitutionality  of  the  act  that  either  quali- 
fied electors  or  property  owners,  resident  or 
nonresident,  should  be  consulted.  There  is 
nothing  In  the  act  which  discriminates  be- 
tween resident  or  nonresident  property 
owners. 

[S]  The  second  ground  Is  without  merit, 
because  the  first  section  of  the  act  clearly 
authorizes  the  organization  of  a  road  district 
less  than  one  supervisors'  district  There 
Is  no  merit  In  the  fourth  ground. 

[4]  We  can  see  nothing  of  merit  In  the 
fifth  ground.  There  seems  to  have  been  no 
difficulty  In  ascertaining  the  will  of  the  elec- 
tors, and  It  Is  apparent  that  the  alleged 
confusion  and  impracticability  of  the  scheme 
Is  purely  Imaginary.  The  elector  must  re- 
side In  the  proposed  district  before  he  can 
vote,  and  there  seems  to  be  no  reason  why 
his  qualifications  could  not  be  definitely  and 
certainly  ascertained. 

[i,  6]  The  third  and  seventh  grounds  are, 
in  our  opinion,  the  only  grounds  to  be  seri- 
ously considered.  It  is  manifest  that  the 
Legislature  omitted  to  so  amend  section  3  as 
to  harmonize  same  with  the  general  scheme. 
This  was  obviously  an  oversight  To  construe 
this  section  literally  would  result  In  a  mis- 
carriage of  the  dominant  purpose  of  the  Leg- 
islature in  passing  the  amendatory  act.  We 
cannot  escape  the  conclusion  that  experience 
had  demonstrated  that  It  would  be  frequently 
desirable  to  organize  districts  in  certain  lo- 
calities which  would  not  embrace  the  entire 
supervisors'  district  Supervisors'  districts 
are  not  infrequently  traversed  by  streams  or 
swamps  which  oppose  Impassable  barriers  be- 
tween the  part  on  the  one  side  and  the  part 
on  the  other  side  of  the  stream  or  swamp. 
In  cases  of  this  kind  the  construction  of  a 
road  on  <me  side  would  be  of  no  earthly  use 
to  the  people  on  the  other  side.  Reasons  of 
this  kind,  and  no  doubt  many  other  conceiv- 
able reasons,  suggested  the  amendment  of 
section  1,  which  authorizes  districts  small- 
er than  supervisors'  districts.  It  was  man- 
ifestly not  the  Intention  of  the  Legislature  to 
confer  a  power  without  also  providing  the 
means  for  making  it  effectual. 

It  being  clear  that  the  Legislature  intend- 
ed to  amend  the  act  In  the  particular  men- 
tioned the  court  should  not  nullify  the  pur- 
pose, if  there  are  any  sound  rules  of  con- 
struction by  which  we  can  enforce  the  evi- 
dent intention  of  the  lawmaking  department 
The  bonds  are  the  bonds  of  the  board  of  su- 
pervisors, but  the  property  within  the  road 
district  Is  the  securl^  for  their  payment 
The  county  authorities  supervise  and  Issue 
the  bonds,  and  the  security  for  their  pay- 
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ment  Is  tbe  taxing  power  of  the  goTernment 
to  be  exerted  on  the  property  peculiarly  ben- 
efited by  the  special  ImproTement  A  read- 
ing of  the  entire  chapter  leads  to  the  in- 
evitable coDclnsion  that  It  was  the  Intention 
of  the  Legislature  to  provide  a  means  by 
which  the  Inhabitants  of  a  district  less  than 
a  supervisors'  district  would  be  enabled  to 
secure  for  themselves  a  ready  and  conven- 
ient means  of  transportation  which  would 
Improve  the  moral,  financial  and  sodal  con- 
dition of  the  community,  and  to  accomplish 
this  end  It  seems  reasonably  certain  that  the 
Legislature  intended  to  give  to  the  commu- 
nity the  right  to  borrow  money  and  to  pro- 
vide means  by  which  the  payment  of  the 
creditor  could  be  Insured.  Any  other  con- 
struction would  nullify  the  amendment 

The  criticisms  of  the  administrative  fea- 
tures of  the  act  are  without  merit  or  foun- 
dation. It  Is  perfectly  competent  to  pass  any 
number  of  laws  providing  different  plans  for 
improving  the  public  highways  and  different 
methods  for  securing  funds  to  accomplish 
that  purpose,  and  there  is  no  confusion  or 
conflict  in  the  different  schemes  so  far  as  we 
are  able  to  see,  and  able  counsel  have  not  di- 
rected our  attention  to  any  law  in  conflict 
with  the  law  under  review. 

The  record  in  this  case  clearly  identifies 
and  defines  the  boundaries  of  the  proposed 
district,  and  the  procedure  follows  the  re- 
quirements of  the  law  and  all  is  made  a  per- 
manent record.  After  the  issuance  of  the 
bonds  the  record  points  with  certainty  to  the 
property  that  will  bear  the  burden  of  paying 
the  bonds  when  due. 

Affirmed. 

O08  His*.  «W) 

STEVENS  V.  D.  R.  DUNLAP  MBRCANTILE 

CO.    (No.  16467.) 
(Supreme  Court  of  Mississippi    Feb.  1,  1915.) 

1.  EXECUTOBS   AND  AniaNISTRATOBS   ®=»226— 

Sbttuement  of  Estates — Notice  to  Cbxdi- 

TOBS— SUFnCIEHOT. 

A  notice  to  creditors  of  a  decedent's  estate, 
which  states  the  appointment  of  an  administra- 
tor and  declares  that  "notice  is  hereby  given  to 
an  creditors  having  claims  against  said  estate 
to  present  same  to  the  clerk  of  said  court  for 
probate  and  registration  according  to  law,  with- 
in one  year  from  tliis  date,  or  tliey  will  be  for- 
ever barred,"  and  bearine  a  date,  and  siKued  by 
the  administrator,  complies  with  Code  1906,  f 
2103,  requiring  an  administrator  to  ^ive  no- 
tice requiring  creditors  to  have  their  claims  pro- 
bated and  registered  by  the  clerk  within  one 
year. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {t  806-^10: 
Dec.  Dig.  «=»226.] 

2.  Executors  and  Advinibtsatobs  4=3226— 
Settlement  or  Estates — Notice  to  Cbedi- 
tors— Publication— SuFFiciENCT. 

A  publication  of  a  notice  to  creditors,  dated 
May  26,  1910,  in  three  weekly  issues  of  a  news- 
paper on  June  3d,  lOtb,  and  17tb,  following,  is 
sufficient,  within  the  statute  calline  for  the  pnb- 
lication  for  three  consecutive  weeks,  and  Code 
1906,  {  1607_,  providing  that,  when  publication 
shall  be  required  for  three  weeks,  it  shall  be  suf- 
ficient  to   publish    once   each    week    for    three 


weeks,  though  there  be  not  three  weeks  between 
the  first  ana  last  publication. 

(Ed.  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  fl  806-810;  Dec. 
Dig.  <S=s>226.] 

3.  Wiixs  «=»672— Tbuotb  iob  Patuekt  of 
Debts. 

A  testator  who  directs  that  his  debts  shall 
be  paid  by  his  executor,  and  who  empowers  the 
executor,  after  the  payment  of  debts,  to  sell  real 
estate  for  "the  purpose  of  division  or  otherwise, 
without  any  order  of  court"  and  to  make  deeds 
as  executor  to  the  purchasers,  does  not  create 
an  express  trust  for  the  payment  of  debts,  and 
creditors  must  have  their  claims  against  the 
estate  probated  and  registered  as  required  by 
law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  if  1579-1681;    Dec.  Dig.  <S=»672.] 

4.  Executors  and  AuMiNisTKATOBa  4=>236 — 
Settlement  or  Estates  —  Establishment 
OS  Claims— "Probate." 

Under  Code  1906,  |  2106,  providing  that 
the  administrator  shall  not  pay_  any  claims  un- 
less probated,  allowed,  and  registered,  and  sec- 
tion 2106  requiring  claimants  to  present  claims 
to  the  clerk  and  make  affidavit  tiiereto,  and 
thereupon,  if  the  clerk  shall  approve,  he  shall 
indorse  on  the  claim  the  words,  "probated  and 

allowed  for  $ — ■ ,  and  registered  this  

day    of   ,    •    •    • "    and    shall    sign    his 

name  officially  thereto,  failure  of  the  clerk  to 
make  an  indorsement  showing  the  probate,  reg- 
istration, and  allowance  of  a  claim  renders  the 
claim  invalid  as  a  charge  arainst  the  estate; 
the  word  "probate"  meaning  that  the  claim  has, 
in  the  judgment  of  the  clerk,  been  proven  in  the 
manner  required  by  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  841,  842%; 
Dec.  Dig.  «=»236. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Probate.] 

Appeal  from  Chancery  Court,  George  Coun- 
ty; H.  P.  Hddelberg,  Special  Chancellor. 

Petition  by  John  O.  Stevens,  administra- 
tor  of  J.  B.  Stevens,  deceased,  against  the 
D.  R.  Dunlap  Mercantile  Company.  From  a 
decree  of  dismissal,  rendered  on  sustaining 
a  demurrer  to  the  petition,  petitioner  ap- 
peals   Reversed  and  remanded. 

Stevens  &  Cook,  of  Hatttesburg,  and  Wat- 
kins  &  Watkins,  of  Jackson,  for  appellant 
Ford,  White  ft  Ford,  of  Gulfport  and  Wells, 
May  ft  Sanders,  of  Jackson,  for  appellee. 


REED,  J.  Appellant,  administrator  with 
the  will  annexed  of  the  estate  of  J.  B.  Stev- 
ens, filed  his  petition  in  the  chancery  court 
averring  that  the  claim  of  appellee  against 
the  estate  of  deceased  had  not  been  probated 
In  the  maimer  required  by  law,  and  that  the 
presentation  of  the  claim  to  him  as  adminis- 
trator is  not  sufficient  in  law  to  authorize 
him  to  pay  it  out  of  the  funds  of  the  es- 
tate. He  prayed  that  the  claim  be  dis- 
allowed. The  chancellor  sustained  a  demur- 
rer filed  by  appellee  and  dismissed  the  peti- 
tion, and  appellant  thereupon  prosecuted  his 
appeal  to  this  court 

[1]  It  Is  contended  that  the  notice  to  the 
creditors,  published  by  appellant  is  insuffi- 
cient In  form.    The  following  is  the  notice: 


^ssFor  otkw  csMi  see  same  topic  and  KaT-MX71iBBB  In  all  Kay-Numbsrad  Digests  sal  Is4«ZM 
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"Administrator*!  Notica  to  Creditors. 

"Letters  of  administration  Itaring  been  grant- 
ed on  the  2l8t  day  of  May,  1810,  oy  the  chan- 
cery court  of  George  conn^.  Miss.,  to  the  un- 
dersigned upon  the  estate  of  3.  B.  Sterens,  de- 
ceased, of  Gvanston,  Miss.,  notice  is  hereby 
Siven  to  all  persons  having  claims  against  said 
estate  to  present  the  same  to  the  clerk  of  said 
conrt  for  probate  and  registration  according  to 
law.  witliin  one  year  from  this  date,  or  they  will 
be  forever  barred.  This  the  26th  day  of  May, 
1910.  [Signed]    J.  C.  Stevens, 

"Administrator." 

Appellee  daims  that  tbe  notice  does  not 
contain  tbe  statement  ttiat  a  failure  to  pro- 
bate and  register  claims  against  the  estate 
witbln  one  year  would  have  the  effect  of 
barring  them. 

The  statute  (section  2103,  Code  of  1906) 
makes  It  the  duty  of  an  administrator  to 
publish  in  a  newspaper  a  notice  requiring  all 
persons  holding  claims  against  the  estate  to 
hare  the  same  probated  and  registered  by 
the  derk  within  one  year.  Such  notice 
should  state  that  a  failure  to  probate  and 
register  for  one  year  will  bar  the  daim.  The 
time  when  the  letters  are  granted  must  also 
be  stated,  and  the  notice  should  be  published 
for  three  consecutive  weeks;  proof  of  pub- 
lication thereof  to  be  filed  with  the  derk. 
The  notice  in  this  administration  shows  the 
date  when  the  letters  were  granted,  and  tells 
the  creditors  of  the  estate  to  have  their 
claims  probated  and  registered  by  the  derk 
within  one  year,  and  plainly  conveys  the  In- 
formation that  the  failure  to  so  probate  and 
register  claims  wUl  bar  them.  This  Is  the 
simple  reading  of  {he  notice,  and  certainly 
the  requirements  of  the  statute  have  been 
met. 

Appellant  relies  upon  the  decision  of  the 
court  in  the  case  of  Marshall  v.  John  Deere 
Flow  Co.,  9»  Miss.  284,  64  South.  948,  to  sus- 
tain his  position.  We  find  the  notice  in  that 
case  is  unlike  the  notice  in  the  case  at  bar 
In  that  it  falls  to  state  that  daims  must  be 
probated  and  registered  according  to  law 
within  one  year,  but  uses  the  following  words 
to  convey  information  rdatlye  to  the  require- 
ment: 

"Now  all  persons  having  claims  against  the 
estate  of  said  decedent  are  hereby  notified  to 

E rotate  the  same  within  the   time  limited  by 
iw,  or  the  same  will  be  forever  barred." 

It  will  Iw  noted  that  In  the  present  case 
creditors  were  given  notice  to  present  their 
daims  to  be  probated  and  registered  accord- 
ing to  law  within  one  year,  and  in  the  Mar- 
shall Case  they  were  notified  to  probate  their 
claims  within  the  time  limited  by  law,  wltfa- 
ont  stating,  as  required  by  the  statute,  that 
tbiM  time  was  one  year. 

in  It  is  further  contended  that  the  admin- 
istrator's notice  to  creditors  was  not  publish- 
ed for  a  suffldent  length  of  time.  The  stat- 
ate  requires  the  notice  to  be  published  for 
three  consecutive  weeks.  The  proof  of  pub- 
lication shows  that  the  notice  was  published 
In  three  weekly  Issues  of  a  county  paper 
on  the  dates  June  8,  Jon*  V>,  and  June  17, 
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1910.  This  is  suflSdent  publication  of  the 
notice.  Section  1607  of  the  Code  of  1906, 
which  provides  the  rule  governing  publica- 
tions in  newspapers  when  a  number  of  weeks 
is  prescribed,  reads  as  follows: 

"When  publication  shall  be  required  to  !>• 
made  in  some  newspaper  'for  three  weeks,'  it 
shall  be  sufficient  to  publish  once  each  week  for 
three  weeks,  even  though  there  be  not  three 
weeks  between  the  first  and  last  publication; 
but  there  must  be  three  weeks  between  the  first 
publication  and  the  day  for  the  appearance  of 
the  part^  or  other  thing  for  which  the  publica- 
tion stiaU  t>e  made ;  and  this  rule  shall  famish 
a  guide  for  any  similar  case,  whether  the  time 
required  be  more  or  less  than  three  weeks." 

[3]  It  Is  claimed  that  the  will  of  John  B. 
Stevens,  deceased,  created  an  express  trust 
for  the  payment  of  the  debts,  rendering  it 
unnecessary  to  have  daims  against  his  estate 
probated  and  registered  as  required  by  law. 
We  quote  the  parts  of  the  will  which  apiwl- 
lee  argues  create  the  express  trust: 
The  first  paragraph  In  the  vrlU  reads: 
"It  is  my  will  and  I  do  hereby  direct  that  all 
my  funeral  expenses  and  just  debts  shall  be 
paid  by  executor  hereinafter  named,  as  soon  aft- 
er my  decease  as  may  be  found  convenient  out 
of  any  moneys  it  may  receive  as  such  executor." 

In  the  sixth  paragraph  the  testator  ap- 
pointed the  Central  Trust  Company  of  Mobile 
as  executor  of  the  will,  and  directed  that  a 
certain  amount  should  be  paid  it  as  com- 
pensation, and,  continuing,  said: 

"The  said  executor  shall  have  power,  and  it 
is  hereby  authorized,  after  the  payment  of  all 
debts  due  by  my  estate  to  divide  among  the 
beneficiaries  under  this  wiU  any  property  which 
may  be  left  on  hand,  giving  to  each  beneficiary 
as  nearly  as  may  be  property  of  equal  value, 
and  it  may  in  its  discretion,  in  making  divisions 
under  this  will,  sell  a  portion  of  the  property 
for  the  purpose  of  equalizing  the  Interests  of 
the  said  beneficiaries,  and  said  executor  is  here- 
by authorized  and  empowered  to  sell  any  of  my 
real  estate  for  the  purpose  of  division  or  other- 
wise, wiUiout  any  order  of  court,  and  said  sale 
or  sales  may  be  made  by  public  auction  or  pri- 
vately, and  may  make  deeds,  as  such  executor, 
to  the  purchasers  at  any  of  such  sales;  and 
may  make  deeds  to  any  of  the  beneficiaries  un- 
der this  wiU  to  any  property,  real  or  personal, 
which  said  beneficiaries  may  receive  in  a  dlvi> 
sion  of  my  said  estate." 

This  will  does  not  create  an  express  trust 
for  the  payment  of  debts.  The  provisions 
in  this  will  are  similar  to  those  In  the  case 
of  Packing  Co.  t.  Miller's  Estate,  103  Miss. 
435,  60  South.  S74,  and  Cohn.v.  McCllntock, 
66  South.  217.  In  the  opinions  In  those  cas- 
es .we  have  fuUy  expressed  our  views  on 
this  subject,  and  v^  now  refer  thereto  for 
the  reasons  for  our  holding  here. 

[4]  Appellant  maintains  that  the  dalm  of 
appellee  should  be  disallowed  because  there 
was  a  failure  on  the  ,part  of  the  derk  to 
enter  an  Indorsement  upon  the  dalm  show- 
ing that  it  had  been  probated,  allowed,  and 
registered.  The  statute  (section  2106,  Code 
of  1906),  after  providing  that  one  who  de- 
sires to  probate  bis  dalm  against  the  estate 
of  a  deceased  person  shall  present  It  to  the 
derk  and  make  affldaTlt  thereto,  then  con- 
tinues as  follows: 
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"Thereupon,  if  the  derk  shall  approve,  he 
shall  indorse  apon  the  claim  the  words  follow- 
ing:   'Probated   and   allowed   for  $ ,  and 

registered  this day  of ,  A.  D. ' 

— and  shall  sign  bis  name  officially  thereto.  Pro- 
bate, registration,  and  allowance  shall  be  suffi- 
cient presentation  of  the  claim  to  the  executor 
or  administrator." 

In  the  case  at  bar  the  clerk  did  not  make 
any  entry  whatever  upon  the  claim  showing 
that  It  had  been  probated,  allowed,  and  reg- 
istered. In  the  book  in  the  office  of  the 
chancery  clerk,  containing  the  record  of  the 
dalms  registered  against  the  estate  of  de- 
ceased persons,  there  is  ^an  entry  showing 
that  the  claim  of  appellee  was  registered. 

The  requirements  of  the  statute  (section 
2116)  was  held  to  be  mandatory  in  the  case 
of  Chealrs.y.  Cheairs,  81  Miss.  662,  33  Sonth. 
414.  After  the  presentation  by  the  creditor 
of  his  claim,  supported  by  the  necessary  af- 
fidavit. It  Is  before  the  clerk  for  his  approv- 
al, and,  .if  he  approves  it,  he  is  required  to 
indorse  thereon  words  showing  the  proba- 
tion, allowance,  and  registration  and  to  sign 
his  name  thereto.  The  administrator  is  not 
permitted  to  pay  a  claim  unless  it  bas  been 
probated,  allowed,  and  registered.  Section 
2105  of  the  Code  of  1906,  after  providing 
that  the  administrator  shall  speedily  pay 
the  debts  due  by  the  estate,  etc.,  continues: 

"But  he  shall  not  pay  any  claim  against  the 
deceased  unless  the  same  has  been  probated,  al- 
lowed, and  registered." 

Such  probate,  allowance,  and  registration 
is  an  official  act  of  the  clerk,  and  it  is  shown 
by  his  indorsement  upon  the  claim  Itself; 
such  indorsement  being  the  mandatory  re- 
quirement of  the  statute.  The  entry  of  the 
Claim  in  the  record  of  registration  of  claims 
will  not  avail  to  render  it  unnecessary  for 
the  clerk  to  approve  the  claim  and  enter  his 
indorsement  thereon,  as  required  by  law. 

From  time  to  time  tbia  court  has  held  that 
the  probate  of  claims  has  not  been  suffi- 
cient, but  generally  upon  the  ground  of  er- 
ror in  the  affidavit  required  to  be  made.  We 
are  considering  for  the  first  time  the  exact 
point  presented  in  Chis  case ;  that  is,  wheth- 
er a  claim,  without  any  indorsement .  what- 
ever thereon  by  the  clerk  showing  that  it 
was  probated,  allowed,  and  registered,  is 
sufficient  to  constitute  a  valid  claim  against 
the  estate  and  a  legal  voucher  for  the  ad- 
ministrator In  bis  settlement 

In  the  case  of  Davis  v.  Blumenberg,  65 
South.  603,  we  held  that  an  indorsement  on 
a  claim  in  the  following  words: 

"I  have  this  day  examined  the  annexed  ac- 
count, and  hereby  allow  the  same,  for  the  sum 
of  thirteen  &  »»Ano" 

— was  sufficient  compliance  with  the  statute. 
We  quote  from  the  opinion  in  that  case  as 
follows: 

"The  word  'probate,'  in  this  connection,  sim- 
ply means  that  the  account  has,  in  the  Judg- 
ment of  the  clerk,  been  proven  in  the  manner  re- 
quired by  law,  and  the  fact  that  he  allowed  and 


registered  it  evidences  the  fact  that  he  decided 
that  it  had  been  so  proven,  so  that  his  omission 
to  so  certify  is  immateriaL  We  do  not  mean 
to  depart  from  the  strict  construction  heretofore 
given  this  statute j  but  to  hold  the  certificate 
here  complained  of  invalid  would  be  to  sacrifice 
substance  to  form,  in  a  case  wherein  it  is  mani- 
fest that  the  statute  had  in  all  respects  been 
complied  with  by  the  persons  presenting  the 
claims  to  be  probated,  and  that  the  clerk,  be- 
fore allowing  them,  had  so  determined." 

In  the  case  at  bar  it  is  not  manifest  that 
the  clerk  approved  the  probate  and  then  al- 
lowed the  claim.  The  statute  required  that 
this  should  be  shown  by  his  indorsement  on 
the  claim.  We. hold  that  the  fallnre  of  the 
clerk  to  make  any  indorsement  whatever, 
showing  the  probate,  registration,  and  al- 
lowance of  the  claim,  will  render  the  claim 
invalid  as  a  charge  against  the  estate  of  the 
deceased  person. 

The  chancellor  should  have  ovemUed  the 
demurrer. 

Reversed  and  remanded. 


TILLMAN  V.  TOWN  OP  LONG  BEACH. 

(No.  17838.) 

(Supreme  CJourt  of  Mississippi.    Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
J.  I.  Ballenger,  Judge. 

Fred  Tillman  was  convicted  of  carrying  con- 
cealed weapons  in  the  Town  of  Long  Beach,  and 
appeals.     Appeal  dismissed. 

PER  CURIAM.    Appeal  dismissed. 


DRBTFUS  V.  CITY  OF  JACKSON. 

(No.  16839.) 

(Supreme  Court  of  Mississippi.    Jan.  80,  1915.) 

Appeal  from  Chancery  Court,  Hinds  County; 
P.  Z.  Jones,  Chancellor. 

Bill  by  Soloman  Dreyfus  against  the  City  of 
Jackson.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    Appeal  dismissed. 

Watkins  &  Watkins,  of  Jackson,  for  appel- 
lant.   William  Hemingway,  City  Atty.,  of  Jack- 


son, for  appellee. 
PER  CURIAM. 


Appeal  diamisaed. 


PRICE  V.  STATa     (No.  17861.) 
(Supreme  Comt  of  Mississippi.    Feb.  1,  ISIS.) 

Appeal  from  Circuit  Court,  Yalobusha  Coun- 
ty:   N.  A.  Taylor,  Judge. 

Cieorge  Price  was  convicted  of  carrying  con- 
cealed weapons,  and  appeals.    Appeal  diamiased. 

PER  CURIAM.    Appeal  dismissed. 


BRYANT  ct  aL  ▼.  STATE.    (No.  17969.) 
(Supreme  Court  of  MississippL    Feb.  1,  1815.) 

Appeal  from  (Circuit  Court,  Forrest  County; 
P.  B.  Johnson,  Judge. 

Scott  Bryant  and  another  were  convicted  of 
maintaining  a  slaughterhouse  on  the  banks  of 
a  running  stream,  and  appeal.  Appeal  dis- 
missed. 

PER  CURIAM.    Appeal  dismissed. 
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WILLIAMS  V.  STATE.    (No.  17837.) 
(Supreme  Cioart  of  Mlniasippi.    Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Harrison  County; 
J.  I.  Ballenger,  Judge. 

Oliver  Williams  was  convicted  of  carrying 
concealed  weapons,  and  appeals.  Appeal  dis- 
missed. 

FEB  CURIAM.    Appeal  dismissed. 


CROSSLEX  et  tO.  ▼.   STATE.     (No.  17693.) 
(Supreme  Court  of  MisaiaBippi.    Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Bolivar  County; 
W.  D.  Cutrer,  Special  Judge. 

Ed  CroBsley  and  another  were  convicted  of  re- 
sisting an  officer  in  an  attempt  to  serve  a  war- 
rant,  and   appeaL     Appeal  dismissed. 

A.  B.  Sparkman,  of  Cleveland,  for  appellants. 
PER  CURIAM.    Appeal  dismissed. 


GAMMILL  LUMBER  CO.  t.  ADAMS.  State 
Revenue  Agent     (No.  17474.) 

(Supreme  Court  of  Mississippi.    Dec.  1,  1914.) 

Appeal  from  Cliancery  Ciourt,  Rankin  County ; 
Sam  Wbitman,  Chancellor. 

Action  between  the  Ganimill  Lumber  Company 
and  Wirt  Adams,  State  Revenue  Agent.  Ifrom 
the  judgment,  the  Company  appeals.  Appeal 
dismissed. 

PER  CURIAM.    Appeal  dismissed. 


YAZOO  ft  M.  v.  R.  CO.  t.  WHITE. 
(No.  16704.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  191S.) 

Appeal  from  Circuit  Court,  Tate  County;  N. 
A  Taylor,  Judge. 

Action  by  U.  P.  White  against  the  Yazoo  & 
Mississippi  Valley  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Mayes  *  Mayes,  of  Jackson,  for  appellant. 
J.  F.  Dean,  of  Senatobia,  for  appellee. 

PER  CURIAM.     AfBrmed. 


HUGHES  T.  PLANTERS'  BANK. 
(No.  17877.) 

(Supreme  Conrt  of  Mississippi.    Feb.  1,  1O150 

Appeal  from  Circuit  Court,  Coahoma  County ; 
W.  A.  Alcorn,  Judge. 

Action  between  F.  B.  Hughes  and  the  Plant- 
ers' Bank.  From  the  judgment,  Hughes  ap- 
X>eal8.    Appeal  dismissed. 

Maynard  &  Fitz  Gerald,  of  Clarksdnle,  for  ap- 
pellant. Salter  &  Longiiio,  of  Clarksdale,  for 
appellee. 

PER  CURIAM.    Appeal  dismissed. 


FOX  V.  STATE.     (No.  178C7.) 
(Supreme  Court  of  Mississippi.     Feb.  1,  1915.) 

Appeal  from  Circuit  CTourt,  Leake  Ck>unty ;  C. 
L.  Dobbs,  Judge. 

Will  Fox  was  convicted  of  arson,  and  appeals. 
Appeal  dismissed. 

PER  CURIAM.    Appeal  dismissed. 


SAUCIER  V.   STATE.    (No.  17799.) 
(Supreme  Court  of  Mississippi     Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Harrison  County; 
J,  1.  Hallenger,  Jud^e. 

Frank  .Saucier  was  eonvictPd  of  grand  lar- 
ceny, and  appeals.     Appeal  dismissed. 

PER  CURIAM.     Appeal  dismissed. 


EAST  TENNESSEE  NURSERY'CX).  T. 
BOBBINS.     (No.  17906.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Union  County; 
H.  K.  Mahon,  Judge. 

On  motion  to  reinstate.  Motion  sustained, 
and  case  reinstated. 

For  former  opinion  sustaining  motion  to  dock- 
et and  dismiss,  see  66  South.  815. 

C.  Lee  Crnm,  of  New  Albany,  for  the  motion. 
Stephens  &  Kenneday,  of  New  Albany,  opposed. 


PER  CURIAM, 
reinstated. 


Motion  sustained,  and  case 


YAZOO  4  M.  V.  R.  CO.  v.  BARHAM. 

(No.  17905.) 

(Supreme  Court  of  Mississippi.    Feb.  1,  1915.) 

Appeal  from  Circuit  Court,  Quitman  County; 
W.  A.  Alcorn,  Jr.,  Judge. 

On  motion  to  reinstate.  Motion  sustained, 
and  case  reinstated. 

For  former  opinion  granting  motion  to  docket 
and  dismiss,  see  66  South.  814. 

Mayes  &  Mayes,  of  Jackson,  for  the  motion. 
P.  H.  Lowrey,  of  Marks,  opposed. 


PER  CURIAM, 
reinstated. 


Motion  sustained,  and  case 


STONE  et  al.  v 


(6S  Fla.  248,  249) 
STATE  ex  rel.  LIPSCOMB. 


(Supreme  Court  of  Florida.     Nov.  11,  1914. 
On  Rehearing,  Dec  12,  1914.) 

(Syllabus  hy  the  Court.) 

1.  Appeal  and  Erbor  ®=»784— Jubisdiction 
—Writ  of  Error— Dismissal. 

Where  the  writ  of  error  does  not  appear 
to  have  been  recorded  as  required  by  the  statute 
to  give  the  appellate  court  jurisdiction  of  the 
defendant  in  error,  and  there  is  no  appear,ance 
in  the  appellate  court  for  the  defendant  in  er- 
ror, the  writ  of  error  will  be  dismissed. 

[Kd.  Note. — For  other  cases,  Kof  Appeal  and 
Error.  Cent.  Dig.  §§  3120,  3127;  Dec.  Dig. 
<e=7S4.] 

On  Rehearing. 

2.  Appeal  and  Errob  <e=»7S4— Dismissal. 

Where  a  writ  of  error  is  entered  in  the 
Chancery  Older  Book,  in.-stoad  of  being  record- 
ed in  the  Minute  Book  of  the  court,  as  express- 
ly rc(iulied  by  the  statute,  and  there  is  no  ap- 
|)ea!aace  in   the  Supreme  Court  by  or  for   the 
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defendant  In  error,  the  writ  of  error  will  be 
dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3126,  3127;  Dec.  Dig.  «=> 

Error  to  Circuit  Court,  De  Soto  County; 
Frank  A.  Whitney,  Judge. 

Action  by  the  State,  on  the  relation  of 
James  H.  Lipscomb,  against  George  Stone 
and  others.  Judgment  for  relator,  and  de- 
fendants bring  error.  Writ  ot  error  dismiss- 
ed, and  rehearing  denied. 

Wallace  Chadman,  of  Punta  Gorda,  for 
plaintiffs  in  error. 

WHITFIELD,  J.  [1]  Mandamus  proceed- 
ings were  brought  November  11,  1913,  to  re- 
quire the  town  authorities  to  place  the  re- 
lator's name  on  the  ballots  as  a  candidate 
for  marshal  at  a  town  election  held  Novem- 
ber 25,  1913,  based  upon  a  petition  indorsing 
the  relator  as  a  candidate  for  marslial.  The 
statute  authorizing  the  municipality  to  elect 
a  marshal  was  amended  in  June,  1913,  so  as 
to  make  the  marshal  appointive,  and  the  ad- 
vertisement for  the  election  made  no  provi- 
sion for  electing  a  marshal.  A  peremptory 
writ  of  mandamus  was  issued  November  21, 
1813,  on  the  theory  that  the  amending  act 
of  1913  is  unconstitutional;  but  a  stay  of 
proceedings  was  ordered  by  the  trial  Judge. 
On  May  14,  1914,  a  writ  of  error  was  taken 
by  the  respondents.  But  the  writ  of  error 
does  not  appear  to  have  been  recorded  as 
required  by  law,  so  as  to  give  this  court  Ju- 
risdiction of  the  defendants  in  error;  and 
there  being  no  appearance  here  for  the  de- 
fendants in  error,  the  writ  of  error  should 
be  and  is  hereby  dismissed. 

SHACKLEFORD,  0.  J.,  and  TAYLOR, 
COCKRELL^  and  HOCKER,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  The  writ  of  error  here- 
in was  dismissed  l)ecau8e  it  did  not  appear 
that  it  had  l>een  recorded  as  required  by  the 
statute  (section  1704,  Gen.  Stats,  of  1906)  so 
as  to  give  this  court  Jurisdiction  of  the  de- 
fendant in  error;  there  being  no  appearance 
here  for  the  defendant  in  error.  On  petition 
for  rehearing,  the  original  writ  of  error  is 
sent  up,  as  should  have  been  done  with  the 
transcript ;  but  the  Indorsement  on  the  writ 
of  error  shows  that  it  "has  been  recorded  in 


C.  O.  Book  2,  at  page  776."    The  statute  ex- 
pressly requires  tiiat: 

"All  writs  of  error  from  the  circuit  courts  to 
the  Supreme  Court  in  civil  causes  shall  be  re- 
corded by  the  clerk  of  the  circuit  court  to  whom 
such  writ  of  error  is  addressed  in  the  minute 
book  of  the  court  within  ten  days  after  its  is- 
suance and  receipt  hy  him,  and  such  recording 
by  the  clerk  of  the  writ  of  error  shall  be  deem- 
ed, taken  and  held  to  be  sufficient  notice  lo  the 
defendant  in  error  of  the  pendency  of  such  writ 
of  error  proceeding  in  the  Supreme  Court,  and  . 
the  Supreme. Court  shall  thereby  acquire,  com- 
plete jurisdiction  over  the  person  of  such  defend- 
ant in  error." 

(2]  In  chancery  causes  the  entry  of  appeal 
is  required  to  "be  forthwith  entered  in  the 
Chancery  Order  Book."  Section  1911,  Gen. 
Stats,  of  1906.  Where  an  entry  of  appeal  is 
recorded  In  the  Minute  Book  of  the  court 
and  Is  not  "entered  In  the  Chancery  Order 
Book,"  as  required  by  the  statute,  and  the 
appellee  lias  not  appeared  in  the  appellate 
court,  the  appeal  will  be  dismissed.  See 
Ayers  v.  Hope,  67  Fla.  59, 64  South.  443.  Sec- 
tion 1831  of  the  General  Statutes  requires 
the  clerk  of  the  circuit  court  to  keep  "Minute 
Books"  and  also  a  "Chancery  Order  Book," 
and  it  is  to  these  books  that  reference  is 
made  In  sections  1704  and  1911  requiring 
writs  of  error  to  be  recorded  "in  the  Minute 
Book  of  the  court,"  and  requiring  entries  of 
appeal  to  be  "entered  in  the  Chancery  Order 
Book."  See  State  ex  rel.  Andreu  v.  Canfieid, 
40  Fla.  36,  23  South.  591,  42  L.  R.  A.  72. 

The  writ  of  error  Issued  herein  appears  to 
have  been  "recorded  In  C.  O.  Book  2,  at  page 
766,"  and  it  does  not  appear  thdt  the  writ 
of  error  has  been  recorded  "In  the  Minute 
Book  of  the  court,"  and  there  has  been  no 
appearance  here  for  the  defendant  In  error. 
Assuming  that  the  "0.  O.  Book"  mentioned 
In  the  certificate  as  to  the  record  of  the  writ 
of  error  has  reference  to  the  "Chancery  Or- 
der Book,"  an  entry  of  the  writ  of  error 
therein  does  not  give  this  court  Jurisdiction 
of  the  person  of  the  defendant  in  error.  The 
writ  of  error  must  be  "recorded  in  the  Min- 
ute Book  of  the  court,"  as  expressly  required 
by  the  statute,  to  give  this  courts  Jurisdiction 
of  the  defendant  In  error,  where  there  is  no 
api)earance  In  this  court  of  or  for  the  de- 
fendant In  error.  It  does  not  appear  that 
this  court  has  Jurisdiction  of  the  defendant 
in  error  in  this  cause;  therefore  a  rehear- 
ing must  be,  and  Is,  hereby  denied.  All  con- 
cur. 
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(68  Fla.  4U) 

PHanNSUIiAH  CASUALTY  CO.  v.  STATE. 
(No.  1.) 

(Bnprane  Court  of  Florida.    D«c.  1,  1914.) 
(ByOatu*  by  the  Court,) 

1.  COWBTITUTJOWAI.  LAW  «=»230  —  LiCKNSXS 
4s»7— LiCBNSK       Tax— UWIKOKJOTT— Bquax 

Pkotection. 

License  taxes  are  not  required  to  be  equal 
•r  uniform,  but  they  cannot  lawfully  be  imposed 
■0  as  to  deny  equal  protection  of  the  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  687;  Dec.  Dig.  «=»230; 
Licenses,  Cent  Dig.  H  7-15,  18;  Dec.  Dig. 
«=»7.] 

2,  Licenses  «=»7— License  Taxes  —  Imposi- 
tion —  Leoislativk    Poweb  —  Tbiax,    bt 

COITBTS. 

The  state  haa  a  wide  discretionary  power 
in  imposing  license  taxes,  and,  unless  there 
can  be  no  substantial  basis  for  discriminations 
made  in  classifications  and  in  fixing  the  amount 
of  license  taxes  so  that  such  discrimination 
must  be  regarded  as  purely  arbitrary  and  un- 
reasonable under  every  conceivable  condition  in 
practical  affairs,  the  courts  will  not  interfere 
with  legislative  regulations  of  such  matters. 

lEA.  Note. — For  other  cases,  see  Licenses, 
Cent  Big.  |8  7-16, 19;  Dec  Dig.  <S=97.] 

i.  OoNSTiTtn^oNAi.  Law  «=>48— Equal  Pbo- 
TEcnoN— Bdrden  of  Pboof. 

The  burden  is  on  one  who  complains  that 
be  has  been  denied  the  equal  protection  of  the 
laws  to  sustain  the  complaint 

[Eld.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46;  Dec.  Dig.  «=>4&] 

4.  CoNSTiTCTioNAi,  Law  4=»70— Reasonable- 
ness OF  Statute— Review  by  Coubts. 

The  reasonableness  of  a  statute  is  deter- 
mined in  its  enactment  so  as  to  preclude  review 
by  the  courts,  unless  the  act  or  its  application 
is  ao  unreasonable  and  arbitrary  as  to  deny  an 
organic  right 

[EU.  Note.— For  other  cases,  see  Constitation- 
al  Law.  Cent  Dig.  {§  129-132,  137 ;  Dec.  Dig. 
«=>70.] 

5.  Constitutional  Law  «=»230— Insubanck 
®=>4— Licenses  «:s>7— Equal  Pbotection 
— Inbubanck  Companies. 

The  statute  requiring  insurance  companies 
to.  pay  "two  per  cent  of  the  gross  amount  of 
receipts  of  preminms  from  policy  holders  in 
tliia  state"  is  not  such  an  arbitrary  and  hostile 
discrimination  against,  or  excessive  burden  up- 
on, insurance  companies  as  a  class  as  to  con- 
stitute a  denial  to  any  person  of  the  equal  pro- 
tection of  the  lawa 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  CentDig.  i  687 ;  Dec.  Dig.  e=>2'M;  Insur- 
ance, Cent  Dig.  i  4;  Dec.  Dig.  <&=34;  Licenses, 
Cent  Dig.  JJ  7-16,  19;   Dec.  Dig.  <8=»7.] 

Error  to  Circuit  Court,  Leon  County ;  John 
W.  Malone,  Judge. 

Action  by  the  State  against  the  Peninsu- 
lar Casualty  Company,  a  corporation.  Judg- 
moit  for  plaintiff,  and  defendant  brings  er- 
ror.   AtBrmed. 

The  declaration  herein  Is  as  follows : 

"The  state  of  Florida,  by  its  attorney,  T.  F. 
West  Attorney  General  of  said  state,  sues  the 


defendant  the  Feninsular  Casualty  Company, 
a  corporation,  for  that: 

"(1)  The  said  defendant  was,  during  the  year 
of  1910,  an  industrial,  sick,  and  funeral  benefit 
insurance  company,  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Florida,  and 
did  during  said  year,  as  such  industrial,  sick, 
and  funeral  benefit  insurance  company,  con- 
duct engage  in,  and  carry  on  the  business  of 
industrial,  sick,  and  funeral  benefit  insurance 
within  said  state,  and  did  during  said  year, 
within  said  state,  issue,  sell,  deliver,  and  carry 
in  force  industrial,  sick,  and  funeral  benefit  in- 
surance policies  for  which  it  was  paid  and  re- 
ceived pay  or  premium  money  from  the  pur- 
chasers and  stockholders  of  said  policies  within 
said  state  during  the  said  year  of  1910  pre- 
miums in  the  gross  amount  of  two  hundred 
three  thousand  two  hundred  fifty-two  and 
69/100  ($203,252.69)  dollars,  which  said  sum  is 
the  gross  amount  of  receipts  received  by  the 
said  defendant  from  its  policy  holders  within 
said  state  during  said  year;  that  the  said  de- 
fendant is  required  to,  and  should,  have  paid 
on  January  1,  1911,  to  the  state  treasurer  of 
the  state  of  Florida,  for  said  state,  a  privilege 
or  license  tax  of  two  (2)  per  cent  of  the  gross 
amount  of  receipts  received  from  its  policy  hold- 
ers in  said  state  during  said  year,  amounting 
to  four  thousand  sixty-four  and  6/iOO  (f4,064.- 
06)  dollars,  but  the  said  defendant  has  failed 
and  refused  to  pay  to  the  said  state  the  said 
amount  or  any  part  thereof,  although  often  re- 
quested so  to  do. 

"Wherefore  plaintiff  sues  and  claims  damages 
under  this  count  in  the  siim  of  seven  thousand 
and  no/100  ($7,000.00)  dollars. 

"(2)  That  tbe  said  defendant  is  indebted  to 
the  state  of  Florida  in  the  sum  of  four  thousand 
sixty-four  and  6/100  ($4,064.05)  doUars  as  a 
license  or  privilege  tax  of  two  (2)  per  cent  of 
the  gross  amount  of  receipts  or  premiums  re- 
ceived from  its  policy  holders  in  the  state  of 
Florida  for  the  year  of  1910,  said  gross  receipts 
being  two  hundred  three  thousand  two  hundred 
fifty-two  and  69/100  ($203,252.69)  dollars,  but 
the  said  defendant  has  failed  and  refused  to  pay 
the  said  amount  or  any  part  thereof,  although 
often  requested  so  to  do. 

"Wherefore  plaintiff  sues  and  claims  damages 
under  this  count  in  the  sum  of  seven  thousand 
and  no/100  ($7,000.00)  dollars. 

"(3)  The  said  defendant  was,  during  the  year 
of  1911,  an  industrial,  sick,  and  funeral  benefit 
insurance  company,  organized  and  doing  busi- 
ness under  the  laws  of  the  state  of  Florida,  and 
did,  during  the  said  year,  as  such  industrial, 
sicic,  and  funeral  benefit  insurance  company, 
conduct,  engage  in,  and  carry  on  the  business 
of  industrial,  sick  and  funeral  benefit  insurance 
within  said  state,  and  did,  during  said  year, 
within  said  state,  issue,  sell,  deliver,  and  carry 
in  force  industrial,  sick,  and  funeral  benefit  in- 
surance policies,  for  which  it  was  paid  and  re- 
ceived pay  or  premium  money  from  tbe  purchas- 
ers and  holders  of  said  policies  within  said  state 
and  during  the  said  year  of  1911  premiums  in 
the  gross  amount  of  two  hundred  fifty-eight 
thousand  five  hundred  thirty-six  and  66/100 
($258,636.66)  dollars,  which  said  sum  is  the 
gross  amount  of  receipts  received  by  the  said 
defendant  from  its  policy  holders  within  said 
state  during  said  year;  that  the  said  defendant 
is  required  to,  and  should,  have  paid  on  Jan- 
uary 1,  1912,  to  the  state  treasurer  of  the  state 
of  Florida,  for  said  state,  a  privilege  or  license 
tax  of  two  (2)  per  cent  of  the  pross  amount  of 
receipts  received  from  its  policy  holders  in  said 
state  during  said  year,  amounting  to  five  thou- 
sand one  hundred  seventy  and  73/100  ($5,170.- 
73)  doUars,  but  tbe  said  defendant  has  failed, 
and  refused  to  pay  to  the  said  state  the  said 
amount  or  any  part  thereof,  although  often  re- 
quested so  to  do. 
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"Wherefore  plaintiff  nea  and  claims  damages 
under  this  count  in  tlie  snm  of  elglit  tliODsand 
and  no/100  ($8,000.00)  dollars. 

"(4)  That  the  said  defendant  is  indebted  to 
the  state  of  Florida  in  the  sum  of  five  thousand 
one  hundred  seTent;  and  73/100  ($5,170.73) 
dollars  as  a  license  or  privilege  tax  of  two  (2) 
per  cent  of  the  gross  amount  of  receipts  or  pre- 
miums received  from  its  policy  holders  in  the 
state  of  Florida  for  the  year  1911,  said  gross 
receipts  being  two  hundreiS  fifty-eight  thousand 
Bve  hundred  thirty-six  and  65A00  ($25&536.65) 
dollarti,  but  the  said  defendant  has  failed  and 
reused  to  pay  the  said  amount  or  any  part 
thereof,  although  often  requested  so  to  do. 

"Wherefore  plaintiff  sues  and  claims  dam- 
ages under  this  count  in  the  sum  of  eight  thou- 
sand and  no/100  ($8,000.00)  dollars." 

A  demurrer  to  the  declaration  was  overrul- 
ed, and  the  defendant  filed  the  following 
pleas: 

"The  defendant,  by  John  W.  Dodge,  its  attor- 
ney, for  pleas  to  the  declaration  of  the  plaintifB 
herein  and  each  count  thereof,  says : 

"First.  That  it  never  waa  indebted  as  al- 
leged. 

"Second.  That  it  never  promised  as  alleged. 

"Third.  That  defendant  Is  not  liable  for  the 
payment  of  a  tax  of  2  per  cent  of  the  gross 
amount  of  receipts  received  from  its  poUcy 
holders  in  the  state  of  Florida,  as  alleged  In 
said  declaration,  for  that  chapter  6597  of  the 
Acts  of  the  Legislature  of  the  state  of  Florida, 
approved  June  1,  1007,  is  Invalid,  null,  and  void, 
Therein  and  whereby  it  is  provided  that  an  in- 
surance company  such  as  the  defendant  herein 
shall,  on  the  let  day  of  January  after  the  pas- 
sage of  said  act,  and  on  the  1st  day  of  each 
succeeding  January  thereafter,  pay  to  the  state 
treasurer  2  per  cent  of  the  gross  amount  of  re- 
ceipts of  premiums  from  policy  holders  in  the 
state  of  Florida,  under  which  said  act  the  plain- 
tiff herein  sues  the  defendant;  and  the  defend- 
ant alleges  that  said  act  of  the  Legislature  of 
the  state  of  Florida,  (chapter  5597)  is  in  direct 
conflict  with  and  in  violation  of  the  Constitu- 
tion of  the  United  States  (section  1  of  article  14 
of  the  amendments  to  the  Constitution  of  the 
United  States),  in  that  the  said  act  of  the  Leg- 
islature of  the  state  of  Florida  denies  to  this 
defendant  and  the  stockholders  of  defendant 
the  equal  protection  of  the  laws  of  the  land, 
and  deprives  the  defendant  and  its  stockholders 
of  its  and  their  property  without  due  process  of 
law ;  and  the  defendant  alleges  that  the  said 
act  of  the  Legislature  of  the  state  of  Florida, 
under  and  by  virtue  of  which  the  plaintift 
herein  bases  its  action,  is  class  legislation  and 
a  discrimination  as  against  this  defendant  in 
that  the  said  act  of  the  Ijegislature  imposes  an 
unreasonable  and  arbitrary  license  tax  against 
this  defendant  which  license  tax  is  a  discrim- 
ination as  against  this  defendant  by  reason  of 
the  fact  that  defendant  is  an  insurance  com- 
pany, and  the  said  license  tax  so  sought  to  be 
imposed  under  and  by  virtue  of  said  act  of  the 
Legislature  of  Elorida  is  unreasonable,  arbi- 
trarily and  disproportionately  imposed  upon 
this  defendant,  where  said  license  tax  is  con- 
sidered in  relation  to  the  taxes  assessed  or  levied 
or  imposed,  whether  as  license  taxes  or  other- 
wise, upon  the  real  and  personal  property  hi 
the  state  of  Florida  and  upon  occupations  and 
businesses  required  to  pay  a  license  tax;  that 
said  act  of  the  I^egislature  of  the  state  of 
Florida  imposing  a  license  tax  against  insur- 
ance companies  as  provided  therein  did  require 
the  payment  l3y  insurance  comjianies  for  the 
years  1907,  1908,  1909,  1910,  1911,  and  1912, 
license  fees  amounting  to  between  25  and  40 
per  cent   of  tlie   total   amount   of  all   license 


taxes  required  under  the  laws  of  the  state  of 
Florida ;  that  attadied  hereto  and  made  a  part 
hereof,  the  same  as  tiiough  fully  set  forth 
herein,  and  marked  'Exhibit  A,'  is  a  statement 
showing  the  total  amount  of  insurance  taxes, 
and  the  total  amount  of  other  license  taxes,  and 
the  total  amount  of  direct  taxes  upon  real  and 
personal  property  in  the  state  of  Florida,  and 
the  total  receipts  from  the  general  revenue  fund, 
one-mill  school  fund,  state  board  of  health  fund, 
and  the  pension  tax  fund ;  and  the  defendant 
alleges  that  one-twelfth  of  the  entire  said  taxa- 
tion is  derived  from  license  taxes  upon  insur- 
ance companies  in  addition  to  the  municipal 
tax  which  insurance  companies  may  pay  and 
the  taxes  on  real  estate  and  personal  property 
and  the  amount  so  required  to  be  paid  by  in- 
surance companies  as  a  class,  shown  to  be,  by 
said  statement  hereto  attached  (Exhibit  A),  a 
discrimination  against  insurance  companies  and 
an  unreasonable  and  disproportionate  tax  of 
said  companies;  that  said  tax  is  unnecessary, 
as  against  insurance  companies,  to  meet  'any 
reasonable  or  legitimate  expense  for  the  super- 
vision or  regulation  of  insurance  companies  in 
the  state  of  Florida,  and  the  said  state  of 
Florida  does  not  and  has  not  expended  for  the 
purpose  of  supervision  and  regulation  of  insur- 
ance companies  more  than  10  per  cent  of  the 
total  amount  of  license  tax  collected  from  in- 
surance companies  and  in  pursuance  of  said 
act  of  the  Legislature  of  Florida  under  which 
plaintiff  herein  sues;  and  defendant  alleges 
that  the  said  license  tax  sought  to  be  repovered 
by  the  plaintiff  is  such  that  the  amount  of  fee 
or  charge  sought  to  be  exacted  is  largely  and 
unreasonably  in  excess  of  the  necessary  expenses 
of  issuing  a  license  and  the  additional  labor  of 
officers  and  other  expenses  imposed  or  resulting 
from  the  business  of  defendant  and  insurance 
companies  or  persona  enumerated  in  said  act 
and  subjected  to  said  license  tax;  that  the 
amount  of  fee  or  charge  exacted  under  said  act 
of  the  Legislature  of  the  state  of  Florida  from 
said  insurance  companies  is  far  beyond'  the  limit 
of  the  expenses  of  issuing  a  license,  the  labor  of 
officers,  and  other  expenses  imposed  by  the  busi- 
ness sought  to  be  taxed  as  aforesaid ;  and  de- 
fendant further  alleges  that  the  license  tax 
sought  to  be  exacted  of  defendant  ts  exorbitant 
as  compared  with  other  license  taxes,  and  the 
same  is  an  unjust  and  arbitrary  license  tax  as 
a  discrimination  against  insurance  companies 
as  a  class,  compared  with  other  classes  of  whidi 
license  taxes  are  exacted ;  that  the  equal  pro- 
tection of  the  laws  of  the  land  is  denied  to  the 
class  of  insurance  companies  or  persons  taxed 
as  set  forth  in  said  act  of  the  Legislature  of 
the  state  of  Florida  under  which  plaintiff  seeks 
to  maintain  this  action  against  this  defendant; 
that  the  said  license  tax  sought  to  be  recovered 
is  as  to  the  amount  thereof,  and  the  fee  ex- 
acted, as  to  the  class  of  insurance  business 
specified  In  said  act,  of  which  class  this  defend- 
ant is  a  member,  a  classification  without  any 
reasonable  basis  and  purely  arbitrary,  and  the 
said  classification  of  insurance  business  does  not 
rest  upon  any  reasonable  basis,  but  is  essential- 
ly arbitrary;  and  the  defendant  alleges  that 
the  license  tax  imposed  under  said  classification 
and  sought  to  be  recovered  by  the  plaintiff  is 
a  license  tax  imposed  under  a  classification 
made  by  said  act  of  the  Legislature  of  the  state 
of  Florida,  which  classification  is,  and  at  the 
time  the  law  was  enacted  was,  without  any 
reasonable  basis  and  purely  arbitrary,  and  said 
classification  does  not,  and  at  the  time  the 
law  was  enacted  did  not  rest  upon  any  reason- 
able basis,  but  is.  and  at  the  time  the  law  was 
enacted  was,  essentially  arbitrary ;  that  this 
defendant  alleges  that  the  license  taxes,  as  col- 
lected by  the  state  of  Florida,  show  the  mat- 
ters and  things  as  herein  alleKed,  all  of  which 
the  defendant  stands  ready  to  prove." 
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Ekhlblt  A,  referred  to  in  the  third  plea,  is 
SB  follows: 

General  Bevenae  Fund  1907. 

InBnrance  taxes $   123.830.07 

Other  license  taxes 320,792.74 

Total  license  taxes $   444.622.81 

Direct  taxes  (state  millage) $   215,550.74 

Total    receipts    general    revenue 

fnnd    $  818,940.60 

1  mm  school  fund 116,085.92 

State  board  of  health  fund 70,826.94 

Pension  tax  fund 429,021.32 

General  Revenue  Fund  1908. 

Insnnmce  taxes $   139,22ai2 

Other  license  taxes 389,818.35 

Total  license  taxes %  529,046.47 

Direct  taxes  (state  mUloKe) $   302,497.93 

Total     receipts    general     revenue 

fund    > 976,696.18 

Total  receipts  1  mill  school  fund. .  157,041.30 
"            "          stote    board    of 

health  fund 76,305.81 

Total  receipts  pensiqn  tax  fund. .  605,328.44 

General  Revenue  Fund  1909. 

Insurance  taxes $    141,254.61 

Other  license  taxes 304,581.87 

Total  license  taxes $   445,836.48 

Direct  taxes  (state  millage) |   300,288.'^ 

General  revenue  fund,  total  re- 
ceipts            910,660.03 

1  mill  school  tax  fund,  total  re- 
ceipts        158,787.51 

State  board  of  health  fnnd,  total 
receipts    77,679.61 

Pension  tax  fund,  total  receipts. .        678,600.88 

General  Revenue  Fund  1910. 

Insnrance    taxes $   151,217.30 

Other  license  taxes 327,677.08 

Total  license  taxes 478,804.38 

Direct  taxes  (state  mUlage) t  325,279.31 

Total    receipts    general    revenue 

fund $1,911,184.18 

Total  receipts  1  mill  school  fund . .  169A14.26 

"         "        state  board  of  health 

fnnd    82,814.28 

Total  receipts  pension  tax  fund. .  650,573.25 

General  Revenue  Fund  1911. 

Insnrance  taxes $   181,245.44 

Other  Ucense  taxes 398,027.76 

Total  license  taxes |   679,273.20 

Direct  taxes  (state  millage) $  351,522.02 

Total    receipts    general    revenue 

fnnd    $1,188,162.06 

Total  receipts  1  mill  school  tax 

fund    184,543.66 

Total    receipts    state    board    of 

health  fund  88,099.03 

Total  receipts  pension  tax  fund. .       703,167.20 

A  demurrer  to  the  third  plea  was  sustained. 
The  plaintiff  Joined  issne  on  the  first  and 
second  pleas.  A  trial  was  had  by  the  court 
on  an  agreed  statement  of  facts,  and  judg- 
ment was  rendered  for  the  plaintiff.  The  de- 
fendant took  writ  of  error. 

John  W.  Dodge,  of  Jacksonville,  for  plaln- 
tifl  In  error.  T.  F.  West,  Atty.  Gen.,  for  the 
State. 


WHITFIEU),  J.  (after  stating  the  facts 
as  above).  [1,2]  The  question  presented  for 
determination  is  whether  the  third  c>lea  is  a 
sufficient  defense  to  the  action  brought  by 
the  state  to  recover  license  taxes  under  the 
statute  which  requires  the  defendant  and  oth- 
er insurance  companies  to  pay  "two  per  cent 
of  the  gross  amount  of  receipts  of  premiums 
from  policy  holders  in  this  state."  Chapter 
5597,  Acts  of  1907;  Peninsular  InduiArial 
Ins.  Co.  V.  State,  61  Fla.  376,  65  South. 
398.  The  contention  Is  that  the  statute  so 
arbitrarily  discriminates  against  insurance 
companies  as  a  class,  in  imposing  license 
taxes,  that  such  companies  and  their  stock- 
holders are  thereby  denied  the  equal  protec- 
tion of  the  laws  In  violation  of  the  United 
States  Constitution.  As  the'  Ucense  is  im- 
posed for  revenue,  as  well  as  police,  purposes, 
It  is  not  necessary  to  consider  the  averments 
of  the  third  plea  that  said  tax  "is  unneces- 
sary as  against  insurance  companies  to  meet 
ant  reasonable  or  legitimate  expense  for  the 
supervision  or  regulation  of  Insurance  com- 
panies"; that  for  such  supervision  and  reg- 
ulation the  state  has  not  expended  more  than 
10  per  cent  of  the  total  license  tax  collected 
from  Insurance  companies;  and  that  the  li- 
cense tax  here  sought  to  be  exacted  "is  large- 
ly and  tmreasonably  in  excess  of  the  necea> 
sary  expenses  of  issuing  a  license  and  the 
additional  labor  of  officers  and  other  expenses 
Imposed  or  resulting  from  the  business  of  de- 
fendant and  Insurance  companies."  The  plea 
avers  that  the  quoted  statute  "denies  to  this 
defendant  and  the  stockholders  of  defendant 
the  equal  protection  of  the  laws  of  the  land, 
and  deprives  the  defendant  and  its  stock- 
holders of  its  and  their  property  without  due 
process  of  law,"  in  violation  of  the  fourteenth 
amendment  to  the  federal  Constitution,  in 
that  the  statute  'is  class  legislation  and  a 
discrimination  as  against  this  defendant" 
Averments  of  conclusions  are  not  admitted 
by  the  demurrer  where  the  act  assailed  or 
the  facts  stated  do  not  snstain  the  asserted 
conclusions.  The  act  does  not  on  its  face  ap- 
pear to  be  invalid  as  being  In  conflict  with 
organic  law,  and  the  tacts  do  not  warrant 
the  asserted  conclusions  that  the  license  tax 
exacted  of  the  defendants  Is  "exorbitant  as 
compared  with  other  license  taxes,"  or  that 
it  is  arbitrary  and  a  discrimination  against 
insurance  companies  as  a  class,  or  that  the 
classification  Is  unreasonable  and  purely  ar- 
bitrary. A  comparison  of  the  terms  of  this 
provision  with  other  statutory  provisions  Im- 
posing license  taxes  does  not  show  an  unlaw- 
ful discrimination.  It  is  also  averred  that 
the  license  tax  "is  unreasonably,  arbitrarily, 
and  disproportionately  imposed  upon  this 
defendant,  where  said  license  tax  is  consid- 
ered in  relation  to  the  taxes  assessed  or 
levied  or  imposed,  whether  as  license  taxes 
or  otherwise,  upon  real  and  personal  prop- 
erty in  the  state  of  Florida  and  upon  occupa- 
tions and  businesses  required  to  pay  a  license 
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tax" :  that  the  statute  "did  require  the  pay- 
moit  by  insurance  companies  for  the  years 
1907,  19091  1909,  1910,  1911,  and  1912  license 
fees  amounting  to  between  26  and  40  per 
cent  of  the  total  amount  of  all  license  taxes 
required  under  the  laws  of  the  state  of  Flor- 
ida;  *  *  *  that  one-twelfth  of  the  entire 
said  taxation  is  derived  from  license  taxes 
upon  insurance  companies  in  addition  to  the 
municipal  tax  which  insurance  companies 
may  pay  and  the  taxes  on  real  estate  and 
personal  property,  and  the  amount  so  requir- 
ed to  be  paid  by  insurance  companies  as  a 
class  is  shown  by  an  attached  statement  to 
be  a  discrimination  against  Insurance  com- 
panies and  an  unreasonable  and  dlspropor-* 
tionate  tax  of  said  companies." 

No  question  of  interstate  commerce  arises 
in  this  case.  License  taxes  are  not  required 
to  be  equal  or  uniform,  but  they  cannot  law- 
fully be  imposed  so  as  to  deny  the  equal  pro- 
tection of  the  law.  The  state  has  a  wide  dis- 
cretionary power  in  imposing  license  taxes, 
and,  unless  there  can  be  no  substantial  basis 
for  discriminations  made  in  classlflcatlons 
and  in  fixing  the  amount  of  license  taxes,  so 
that  such  discriminationa  must  be  regarded 
as  purely  arbitrary  and  unreasonable  under 
every  conceivable  condition  in  practical  af- 
fairs, the  courts  will  not  interfere  with  legis- 
lative regulations  of  such  matters.  Ferguson 
T.  McDonald,  66  Fla.  494,  63  South.  916; 
Singer  Sewing  Machine  Co.  v.  Brickell,  233 
U.  8.  804,  34  Sup.  Ct  493,  68  L.  Ed.  974 ;  Ohio 
Blver  &  Western  Railway  Co.  v.  Dittey,  232 
U.  8.  676,  34  Sup.  Ct  872,  68  L.  Ed.  737 ;  Me- 
tropolis Theater  Co.  v.  City  of  Chicago,  228  U. 
8.  61,  33  Sup.  Ct  441,  67  L.  Ed.  730 ;  Bradley 
T.  City  of  Richmond,  227  V.  8.  477,  38  Sup. 
Ct  318,  57  L.  Ed.  603. 

[3]  The  burden  is  on  one  who  complains 
that  be  has  been  denied  the  equal  protection 
of  the  laws  to  sostaln  the  complaint  The 
averments  of  the  plea  that  the  license  tax  im- 
posed on  insurance  companies  is  dispropor- 
tionate to  the  taxes  paid  upon  other  occupa- 
tions or  businesses  do  not  show  a  denial  of 
equal  protection  of  the  laws,  since  others  who 
pay  license  taxes  are  not  similarly  conditioned. 
It  may  well  be  that  the  insurance  companies 
pay  very  little  property  tax  and  make  large 
profits  on  premiums  collected  in  the  state 
which  would  be  a  proper  basis  for  the  license 
tax  complained  of.  The  plea  does  not  nega- 
tive this  as  a  valid  basis  for  classification  or 
for  the  amounts  of  the  taxes.  The  volume 
of  the  defendant's  business,  its  profits,  its 
tax  burdens,  and  its  corporate  and  business 
advantages,  when  considered  separately  or 
with  other  occupations  and  businesses,  are 
not  stated,  if  that  would  tend  to  show  arbi- 


trary and  unjust  discriminations  and  hotitlle 
exactions  of  taxes.  The  figures  showing  col- 
lections of  license  and  other  taxes  by  the 
state  do  not  show  arbitrary  and  hostile  exac- 
tions of  the  defendant  or  of  insurance  com- 
panies as  a  class  to  which  the  defendant  be- 
longs. The  business  and  governmental  con- 
ditions of  the  state  may  warrant  the  classi- 
fications made  and  the  license  taxes  imposed, 
and  nothing  stated  in  the  plea  removes  the 
presumption  in  favor  of  the  statute.  Similar 
and  additional  license  taxes  are  imposed  by 
statute  upon  sleeping  and  parlor  car  compan- 
ies doing  business  in  this  state,  and  such  ex- 
actions have  been  sustained  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  the 
Pullman  Co.  v.  Knott,  236  U.  S.  23,  35  Sup. 
Ct  2,  69  Ia.  Ed.  — ,  decided  November  2, 
1014.  See  Afro-American  Industrial  &  Bene- 
fit Ass'n  of  the  United  States  v.  State,  61 
Fla.  85,  64  South.  883 ;  Peninsular  Industrial 
Ins.  Ca  V.  State,  61  Fla.  376,  66  South.  398; 
Brown  V,  Pittsburgh  Life  &  Trust  Co.,  10 
Ala.  App.  614,  65  South.  699.  Express  com- 
panies are  required  to  pay  2  per  cent  upon 
their  gross  intrastate  receipts.  Chapter  6421, 
Acts  1913. 

[4,  S]  The  reasonableness  of  the  statute  is 
determined  In  its  enactment  so  as  to  preclude 
review  by  the  courts  unless  the  act  or  ita  ap- 
plication is  so  unreasonable  and  arbitrary  as 
to  deny  an  organic  right.  Button  Phosphate 
Co.  V.  Priest,  67  FU.  870,  66  South.  282; 
Louisville  &  N.  R.  Co.  v.  Garrett  231  U.  8. 
208,  34  Sup.  Ct  48,  68  L.  Ed.  229.  The  terms 
of  the  statute  and  the  averments  of  the  third 
plea  that  are  admitted  by  the  demurrer  to  be 
true,  do  not  sustain  the  conclusions  various- 
ly asserted  in  the  plea  that  the  statute  is 
such  an  arbitrary  and  hostUe  discrimination 
against  or  excessive  burden  put  upon,  insur- 
ance companies  as  a  class  including  the  de- 
fendant as  to  constitute  a  denial  of  the  equal 
protection  of  the  laws  to  such  class  and  to 
the  defendant  Toyota  v.  Territory  of  Ha- 
waii, 226  U.  8.  184,  38  Sup.  Ct  47,  67  L.  Ed. 
180. 

No  lack  of  due  process  of  law  la  made  to 
appear. 

The  third  plea  does  not  show  the  statute 
to  be  an  unconstitutional  exercise  of  govern- 
mental power  so  as  to  be  a  defense  to  the  ac- 
tion; therefore  an  issue  of  fact  could  not 
properly  have  been  made  thereon,  and  there 
was  no  error  in  sustaining  the  demurrer  to 
the  plea. 

The  judgment  la  affirmed. 

8HACKLBFORD,  a  J^  Md  TAYLOR, 
COCKRBLL,  and  HOCKBR,  JJ.,  concur. 
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PENINSUI.AB  CASUALTT  CX).  ▼.  STATB. 

(No.  2.) 

(Sapreme  Conrt  of  Florida.    Dee.  1.  1914.) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

Action  by  the  State  against  the  Peninsular 
Casualty  Company,  a  corporation.  Judgment 
for  plaintiS,  and  defendant  brings  error.  Af- 
firmed. 

John  W.  Dodg&  of  Jacksonville,  for  plaintiff 
in  error.    T.  F.  West,  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
apon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid,  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  conrt  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment.  It  is  therefore 
considered,  ordered,  and  adjudged  b;^  the  court 
that  the  said  judgment  of  the  circuit  court  be, 
and  the  same  is  hereby,  affirmed.  It  is  fur- 
ther ordered  by  the  court  that  the  defendant  in 
error  do  have  and  recover  of  and  from  the  plain- 
tiS  in  error  its  costs  by  it  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 

I ,  all  of  which  is  ordered  to  be  certified 

to  the  conrt  below. 

'  Judgment  affirmed  on  anthoritj;  of  the  opinion 
filed  in  No.  1  of  the  above-entitled  cause  (67 
South.  165). 


FLOBIDA  LIFE  INS.  CO.  t.  STATE. 

(No.  U 

(Supreme  Conrt  of  Florida.    Dec.  1,  1914.) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

Action  by  the  State  against  the  Florida  Life 
Insurance  Company.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

John  W.  Dodge,  of  Jacksonville,  for  plaintiff 
in  error.    T.  F.  West,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
Judgment  aforesaid,  and  argument  of  counsel 
for  the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be, 
and  the  same  is  hereby,  affirmed.  It  is  further 
ordered  by  the  court  that  the  defendant  in  er- 
ror do  have  and  recover  of  aiid  from  the  plain- 
tiff in  error  its  costs  by  it  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 

$ ,  all  of  which  is  ordered  to  be  certified  to 

the  oonrt  below. 

Judgment  affirmed  on  authority  of  the  opinion 
filed  in  No.  1,  Peninsular  Casualty  Company,  a 
Corporation,  Plaintiff  in  Error,  y.  State  of 
Florida,  Defendant  in  Error,  67  South.  166. 


FLORIDA  LIFE  INS.  CO.  v.  STATB. 

(No.  2.) 

(Supreme  Court  of  Florida.    Dee.  1,  1914.) 

Error  to  Circuit  Court,  Leon  County;  John 
W.  Malone,  Judge. 

Action  by  the  State  against  the  Florida  Life 
Insurance  CJompany,  a  corporation.  Judgment 
for  plaintiff  and  defendant  brings  error.  Af- 
firmed. 


John  W.  Dodge,  of  Jacksonville,  for  plaintiff 
in  error.    T.  F.  West,  Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid,  and  argument  of  counsel  for 
the  respective  ^parties,  and  tiie  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
no  error  in  the  said  judgment  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  said  judgment  of  the  circuit  court  be, 
and  the  same  is  hereby,  affirmed.  It  is  further 
ordered  by  the  court  that  the  defendant  in  er- 
ror do  have  and  recover  of  and  from  the  plain- 
tiff in  error  its  costs  by  it  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 
$ — : — ,  all  of  which  is  ordered  to  be  certified 


to  the  court  belo^. 

Judgment  affirmed  on  authority  of  the  opin- 
ion filed  in  Peninsular  Casualty  Company,  a 
Corporation,  Plaintiff,  in  Error,  T.  State  of 
Florida,  Defendant  in  Error  (No.  1)  67  South. 
165. 

(68  Fla.  261). 
TERRA  CailA  ESTATES  et  aL  ▼.  TAYLOR 

et  aL 
(Supreme  Court  of  Florida.     Nov.  17,  1914.) 

(Byllaitu  by  the  Court.) 

1.  EqUITT  «=»241— DmiTBBIiB  Ihoobpobaiko 
in  Answkb. 

When  a  defendant  in  a  suit  in  equity  in- 
corporates in  his  answer  to  the  bill  a  general 
demurrer,  whereby  be  attacks  the  equity  of  the 
bill,  it  is  only  at  the  final  bearing  of  the  cause 
that  such  demurrer  can  be  insisted  upon,  though 
it  should  be  called  to  the  attention  of  the  court 
at  that  time  before  Uie  merits  are  gone  into. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  i  515;   Dec.  Dig.  <3=>241.] 

2.  Appeal  and  Eebob  «=3499,  939— Psksbn- 
lATioN  FOB  Review— Objection  and  Rul- 
ing Bklow— Peesumption. 

Under  the  provisions  of  rule  18,  Supreme 
Court  Rules,  adopted  March  2,  1905  (page  11 
of  such  rules  prefixed  to  51  Fla.,  37  South,  viii), 
no  objection  will  be  allowed  to  be  taken  in  the 
appellate  court  to  the  admissibility  of  any  evi- 
dence, oral  or  documentary,  found  in  the  record 
in  a  chancery  cause,  unless  the  record  affirma- 
tively shows  that  the  objection  thereto  was  pre- 
sented to  the  chancellor,  and  expressly  ruled 
upon  by  him  in  the  conrt  below,  at  or  before 
the  final  hearing  of  the  cause.  Every  matter, 
purporting  to  be  evidence,  found  copied  .by  the 
clerk  into  the  record  in  such  cause,  will  be  pre- 
sumed to  have  been  used  in  evidence  in  the 
court  below,  unless  the  record  affirmatively 
shows  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2295-2298,  3804-3806; 
Dec.  Dig.  «=»409,  939.] 

3.  Appkax.  and  Ebbob  <S='1009  —  Equity — 
Findings  and  CoNCLijaioNS. 

While  the  findings  and  conclusions  of  a 
chancellor,  where  the  testimony  is  not  taken 
before  him,  but  before  a  master  or  examiner,  by 
reason  whereof  he  is  not  afforded  an  opportunity 
of  seeing  and  hearing  the  witnesses,  are  not  enti- 
tled to  the  same  weight  as  the  verdict  of  a  jury, 
yet  even  in  that  case  they  should  not  be  dis- 
turbed by  an  appellate  court,  unless  they  are 
clearly  shown  to  bie  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3970-3978 ;   Dec.  Dig.  «=» 

1009.] 
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4.  JuBT  «=»14— Pabtitiow  «=»17— Rioht  to 
JuBT  Trial— Extent  of  Rklibf— DwKBia- 
NATioN  OF  Title. 

While  the  statutory  proceeding  for  parti- 
tion may  not  be  used  as  a  substitute  for  the 
action  of  ejectment  to  try  the  title  to  lands,  or 
used  merely  for  the  purpose  of  establishing  rights 
or  titles,  yet  where  the  bona  fide  object  of  a 
suit  is  the  partition  of  lands  between  the  com- 
mon owners  thereof,  some  of  whom  are  com- 
plainants and  the  others  are  defendants,  and 
some  of  the  parties  to  the  suit  are  in  actual  or 
constructive  possession  of  the  lands,  then  all 
controTersies  between  the  parties  as  to  the  legal 
title  and  right  of  possession  may  and  should  be 
settled  by  tne  court,  as  authorized  by  the  stat- 
ute, even  though  some  of  the  joint  owners  claim 
adversely  under  a  legal  title,  or  dispute  the  title 
or  right  of  the  others  to  possession.  And  the 
statute  authorizing  this  to  be  done  in  partition 
proceedings  is  not  violative  of  the  constitutional 
right  to  a  jury  triaL 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  a  40-60,  66-83;  Dec.  Dig.  «=»14;  Par- 
tition, Cent.  Dig.  J$  53-59;    Dec.  Dig.  «=»17.] 

6.  Appeal  and  Ebrob  €=>184— Pabtition  ®=a 
17 — Objection  Below — Stat  of  Peoceed- 

IMOS. 

Where,  in  a  partition  suit,  in  order  to  ad- 
minister full  and  complete  justice  to  all  the  par- 
ties litigant  and  to  settle  all  questions  raised,  it 
becomes  necessary  for  the  court  to  determine 
whether  or  not  any  of  the  land  to  which  one  of 
the  defendants  asserts  the  ownership  and  posses- 
sion forms  a  part  of  the  lands  of  which  partition 
is  sought,  and  it  appears  that  such  question  can- 
not be  determined  in  the  partition  suit,  no  error 
is  committed  by  the  trial  court  in  making  an 
order  staying  farther  proceedings  in  the  parti- 
tion suit  until  the  interest  of  such  defendant 
"may  be  determined  in  such  proceedings  as  may 
be  properljf  instituted  by  the  parties."  Where 
the  complainant,  under  such  order,  files  a  biU  in 
equity  against  such  defendant  so  asserting  owner- 
ship and  possession  as  well  as  the  other  defend- 
ant to  qniet  the  title  to  the  lands  of  which  parti- 
tion is  sought,  and  no  objection  is  interposied  by 
either  defendant  to  the  jurisdiction  of  the  equity 
court,  an  appellate  court  is  warranted  in  assum- 
ing that  such  defendants  consented  to  such  pro- 
ceedings in  the  forum  of  equity  and  will  not  per- 
mit such  question  to  be  raised  and  inquired  into 
for  the  first  time  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1149,  1150,  117&-1183: 
Dec.  Dig.  «=>184;  Partition,  Cent  Dig.  §i 
53-69;    Dec  Dig.  ®=»17.] 

6.  Pabtition  «s»56— Rendition  of  Dxcbes— 

Leave  to  File  Answer. 

Where  a  defendant  has  filed  an  answer  in  a 
partition  suit  wherein  he  relies  upon  adverse 
possession  for  the  requisite  statutory  period  as 
a  defense,  and  at  a  hearing  upon  the  pleadings 
and  testimonjr  taken  before  a  special  master  the 
finding  is  against  the  defendant  upon  such  issue, 
and  an  order  is  made  staying  further  proceed- 
ings in  such  suit  until  the  interest  of  another 
defendant  to  such  suit  as  to  the  ownership  <^ 
certain  land  might  be  determined  in  such  other 
proceedings  aa  might  be  properly  instituted  by 
the  parties,  and  the  complainant  files  a  bill  in 
equity  against  each  of  the  defendants  to  quiet 
the  title  to  the  lands  in  the  partition  suit,  and 
the  defendant  who  had  already  had  the  issue  of 
adverse  possession  decided  adversely  to  him  files 
a  plea  to  such  bill  in  which  he  again  relies  upon 
adverse  possession,  and  testimony  is  taken  and 
the  cause  comes  on  for  hearing,  no  error  is  com- 
mitted by  the  trial  court  in  proceeding  to  render 
a  final  decree  therein  without  giving;  such  defend- 
ant leave  to  file  an  answer,  especially  since  no 


request  was  made  by  such  defendant  for  leave 
to  file  an  answer. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  {{  160,  161 ;  Dec.  Dig.  <S=956.] 

7.  Action  «=»57— Consolidation— Paetition 
— Quieting  Title. 

No  error  is  committed  b^  the  trial  court  in 
consolidating  a  suit  for  partition  and  a  suit  to 
quiet  title,  at  the  final  hearing,  and  rendering  a 
final  decree,  disposing  of  each  of  them,  when  the 
parties  are  the  same  and  also  the  subject-matter. 
[Ed.  Note. — For  other  cases,  see  Action,  Cont. 
Dig.  i  264 ;  Dec.  Dig.  «=»57.] 

8.  Appeal  and  Ebbob  «s>1009-pFiNAi,  De- 
cree—Evidence, 

In  equity,  as  well  as  at  law,  every  pre- 
sumption is  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  judge,  and  a  final  decree 
rendered  by  him,  based  largely  or  solely  upon 
questions  of  fact,  will  not  be  reversed  unless  the 
evidence  clearly  shows  that  it  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  8970-3978;  Dec.  Dig.  «=» 
1009.] 

Appeal  from  Circuit  Court,  Manatee  Conu- 
ty;    F.  A.  Whitney,  Judge. 

Suit  by  Nannie  B.  Taylor  and  others 
against  Terra  Ceia  Estates,  a  corporation, 
and  others.  From  decree  for  complainants, 
defendants  appeal.    Affirmed. 

C.  C.  Whitaker,  of  Tampa,  and  Charles  T. 
Curry  and  Singeltary  ft  Reaves,  all  of  Bra- 
dentowD,  for  appellants.  J.  .L.  Collier  and 
W.  B.  S.  Orlchlow,  both  of  Bradentown,  for 
appellees. 

SHAGKLEFORD,  O.  J.  On  the  31st  day  of 
July,  1906,  Nannie  E.  Taylor  and  others 
filed  their  amended  bill  of  complaint  against 
the  Terra  Ceia  Estates,  a  corporation,  and 
Millie  A.  Prime,  wherein,  among  other  alle- 
gations which  It  is  unnecessary  to  set  forth 
or  specify,  It  was  alleged  that  the  complain- 
ants and  the  Terra  Ceia  Elstates  were  seised 
as  tenants  In  common  of  lots  2  and  4  of  sec- 
tion 23  in  township  33  south  of  range  17  east, 
containing  96.24  acres,  situated  in  the  coun- 
ty of  Manatee  and  state  of  Florida,  of  which 
the  complainants,  who  were  seven  in  num- 
ber, were  each  entitled  to  two  parts,  such 
lands  being  treated  as  consisting  of  21  equal 
shares,  making  the  complainants  entitled  to 
14  of  such  parts  or  shares,  and  the  Terra 
Ceia  Estates  was  entitled  to  7  of  ancb  parts 
or  shares,  and  It  was  prayed  that  such  lands 
might  be  partitioned  between  the  complain- 
ants and  such  defendant  In  accordance  with 
the  foregoing  allegations.  It  was  further  al- 
leged that  the  other  defendant,  Millie  A. 
Prime,  claimed  some  interest  in  the  lands,  the 
nature  and  extent  of  which  was  unknown  to 
the  complainants.  The  Terra  Ceia  Estates 
filed  an  answer,  in  which  it  asserted  that 
more  than  seven  years  prior  to  the  filing  of 
the  bill  it  had  entered  into  the  possession  of 
the  lands  in  question,  founding  its  claim 
thereto  upon  a  written  instrument  as  being 
a  conveyance  thereof,  and  had  held  sucli 
possession  "actually  and  notoriously  against 
the  whole  world ;    that  said  possession  had 
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been  actual,  excluslTe,  visible,  notorioas,  hos- 
tile and  continued  for  a  period  of  aeven 
years  prior  to  the  24th  day  of  November,  A, 
D.  1905."  MilUe  A  Prime  filed  an  answer, 
which  contained  the  following  averment: 

"This  defendant  denies  that  she  has  or  claims 
any  right,  title,  or  interest  in  or  to  said  lota, 
numbered  2  and  4  of  section  23,  townatiip  33 
south,  range  17  eas^  in  Manatee  county,  FIsl^ 
contaming  96.24  acres,  or  any  part  or  portion 
thereof;  but  the  defendant  says  that  she  does 
own,  claim,  and  possess  considerable  land  ad- 
joinmg  the  said  lot  4  on  the  east,  that  said 
lots  2  and  4  were  surveyed  by  the  United  States 
'according  to  the  official  plat  of  the  survey  of 
said  lands,'  and  the  acreage  given  in  said  pat- 
ent from  the  United  States  to  the  heirs  of 
James  A.  Taylor,  deceased,  is  90.24  acres;  and 
this  defendant  says  that,  according  to  the  offi- 
cial plat  of  the  survey  of  said  lands,  the  south- 
east corner  of  said  lot  4  is  located  on  the  sec- 
tion line  betneen  sections  23  and  26,  at  a  point 
6  chains  west  of  the  southeast  corner  of  said 
■ection  23,  and  that  the  east  boundary  line  of 
said  lot  4  is  6  chains  west  of  the  section  line 
forming  the  eastern  boundary  of  section  23, 
thereby  leaving  a  strip  of  land  6  chains  wide  at 
the  south  end,  and,  on  account  of  the  slight 
variation  of  the  eastern  boundary  of  said  lot  4, 
the  said  strip  is  slightly  more  than  6  chains 
wide  at  the  north  end,  which  said  strip  does  not 
belong  to  or  form  any  part  of  said  lot  4,  or 
of  lot  2  according  to  the  government  survey 
and  plat  thereof,  and  it  is  this  strip  of  land, 
not  forming  part  of  it,  or  Included  in  the  survey 
of  said  lots  2  and  4  by  the  government,  together 
with  certain  other  lands  likewise  not  surveyed, 
and  not  included  in  the  said  lots  2  and  4,  which 
said  otlier  lands  lie  east  of  the  section  Une  be- 
tween sections  28  and  24  that  this  defendant 
owns,  claims,  and  possesses,  tlie  lands  of  said 
defendant  being  more  particalarly  described  aa 
follows,  to  wit:  Begiiuing  at  southeast  corner 
of  section  24,  run  thence  east  13  chains,  thence 
north  41^  chains,  thence  west  13  chains  to  sec- 
tion line  dividing  sections  23  and  24,  township 
38,  range  17  east,  thence  south  along  said  sec- 
tion line  41 V^  chains  to  the  place  of  beginning, 
containing  26.50  acres. 

"Also,  beginning  at  southeast  comer  of  section 
2S,  township  83  south,  range  17  east  running 
thence  west  6  chains,  tnence  north  41.S0  chains 
variation  4  degrees  and  30'  east,  thence  east 
160  chains  to  the  section  line  dividing  sections 
23  and  24  said  township  and  range,  thence  south 
along  said  section  to  the  place  of  beginning  con- 
taining 62.20  acres,  upon  which  is  located  a 
bearing  orange  grove:  the  first  piece  above  de- 
scribed being  in  section  24,  and  the  last  de- 
scribed piece  in  section  23,  all  in  township  33 
south  of  range  17  east  according  to  a  survey  of 
the  same.  All  of  which  this  defendant  is  ready 
to  aver  and  prove,  and  prays  to  be  hence  dis- 
missed, with  her  reasonable  costs  and  expenses 
in  tills  behalf  most  wrongfully  sustained." 

Replicationa  were  filed  to  each  of  the  an- 
swers, and  a  si)ecial  master  was  appointed 
to  take  the  testimony,  before  whom  quite  a 
volume  of  testimony  was  adduced  by  the  re- 
spective parties  litigant  On  the  9th  day 
of  November,  1912,  the  court  made  the  fol- 
lowing order: 

"The  above  cause  coming  on  to  be  heard,  the 
eoart  having  listened  to  the  oral  argument  of 
the  counsel  representing  both  complainants  and 
defendants  and  also  upon  an  inspection  of  the 
pleadings  and  proofs  in  said  cause,  together 
with  the  written  briefs  of  counsel  for  all  the 
parties,  and  the  court  being  satisfied  in  the 
premises  makes  the  following  findings,  viz.:  (1) 
That  the  Terra  Ceia  Estates  failed  to  sustain 
its   claim  of  adverse   possession,    by    sufficient 


proof,  to  the  premises  described  in  the  plead- 
ings ;  (2)  that  the  complainants  and  Terra  Ceia 
Estates  are  tenants  in  common  of  said  premises ; 
and  (3)  that  Mrs.  Prime  claiming  through  an  in- 
dependent source  of  title  her  interests,  it  any 
she  has,  cannot  be  determined  in  this  suit  for 
partition. 

"It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  defendant  Terra  Ceia  Estates  has  failed 
tfl  establish  its  claim  of  adverse  possession  by 
sufficient  proof,  and  that  it,  the  said  Terra  Ceia 
Estates,  and  complainants  Nannie  E.  Taylor 
et  al.,  are  tenants  in  common  of  the  said  prem- 

"It  is  further  ordered,  adjudged,  and  decreed 
that  further  proceedings  in  this  cause  l>e  stayed 
until  the  interests  of  Mrs.  Prime  may  be  deter- 
mined in  such  proceedings  as  may  be  properly 
instituted  by  the  parties.^' 

On  the  12th  day  of  November,  1912,  Nan- 
nie B.  Taylor  and  the  other  complainants  in 
the  suit  in  which  the  foregoing  order  was 
made  filed  their  bill  against  the  Terra  Ceia 
Estates  and  Millie  A  Prime,  in  which  they 
alleged  that  the  complainants  jointly  with 
the  Terra  Ceia  Estates  were  the  owners  of 
tile  two  lots,  being  the  same  lands  which 
were  In  controversy  In  the  other  suit,  "that 
no  person  is  in  actual  possession  of  said 
premises  or  any  part  thereof,"  and  that 
Millie  A.  Prime  claims  some  interest  in  and 
to  a  portion  of  such  lands,  the  nature  and 
extent  of  which  is  unknown  to  the  complain- 
ants, which  "claim  is  hostile  and  adverse  to 
complainants  and  casts  a  cloud  upon  their 
title."    The  prayer  of  this  bill  Is  as  foUows: 

"Now  therefore,  the  premises  considered,  your 
complainants  pray  that  the  said  defendant,  Mrs. 
Millie  A.  Prime,  be  required  to  sat  forth  the 
nature  and  extent  of  her  said  claim ;  that  the 
claim  of  said  defendant  be  declared  null  and 
void ;  and  that  she  be  enjoined  from  asserting 
any  claim  to  the  said  premises  whatsoever." 

To  this  bill  MUlie  A.  Prime  filed  her  an- 
swer, containing  the  same  averments  whjch 
were  in  her  answer  to  the  bill  filed  in  the 
other  suit  and  which  we  have  copied  above. 
Upon  Information  and  belief  such  defendant 
admitted  that  no  person  was  In  the  actual 
possession  of  the  lands  described  in  the  bill 
or  any  portion  thereof.  To  this  bill  the  Ter- 
ra Ceia  Estates  filed  the  following  plea: 

"That  this  defendant,  at  the  time  of  the  filing 
of  complainants'  bill  of  complaint  and  for  a 
long  time  prior  to  said  date,  was,  and  stiU  is. 
in  the  adverse  possession  of  government  lots  2 
and  4  of  section  23,  township  33  south,  range  17 
east,  in  Manatee  county,  Fla.,  holding  the  ad- 
verse possession  thereof  under  color  of  title, 
openly,  notoriously,  and  continuously,  against 
the  complainants  and  all  other  persons  claiming 
any  interest  therein,  all  of  which  matters  and 
things  this  defendant  avers  to  be  true  and  pleads 
the  same  to  the  whole  of  said  bill,  and  demands 
the  judgment  of  this  honorable  court  whether 
it  ought  to  be  compelled  to  make  any  answer 
to  said  bill  of  complaint,  and  prays  to  t>e  hence 
dismissed  with  its  reasonable  costs  in  this  be- 
half moat  wrongfully  sustained." 

Replications  were  filed  both  to  the  answer 
and  the  plea,  and  a  special  master  was  ap- 
pointed to  take  the  testimony  which  might  be 
offered  by  the  respective  parties.  On  the 
2Cth  day  of  December,  1913,  the  following 
final  decree  was  rendered  in  the  two  suits: 
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"It  appearing  to  the  court  that  both  of  the 

above-styled  causes  are  at  issue,  that  the  testi- 
mony baa  been  taken  therein,  and  each  of  said 
causes  has  been  submitted  to  the  court  for  final 
hearing,  and  has  been  extensively  argued  by 
counsel  for  all  of  the  parties  in  interest  both 
complainant  and  defendant;  and  it  appearing 
to  the  court  that  the  equities  in  each  case  are 
with  the  complainants  as  against  the  Terra  Geia 
Estates,  and  that  the  complainants  are  entitled, 
to  a  partition  of  the  property  involved,  as  pray- 
ed for  in  the  bill ;  and  it  further  appearing  that 
the  court  has  jurisdiction  of  the  parties  to  said 
suits,  and  each  of  them,  and  also  of  the  subject- 
matter  involved  in  each  of  said  causes,  and  that 
one  decree  can  be  entered  covering  and  fully 
adjudicating  all  of  the  rights  and  interests  of 
the  various  parties  to  each  of  said  actions;  that 
said  partition  proceedings  were  held  in  abey- 
ance nntil  the  Prime  interest  could  be  adjudi- 
cated as  it  appeared  she  was  claiming  under  an 
independent  source  of  title : 

"It  is  therefore  upon  consideration,  ordered, 
adjudged,  and  decreed  that  the  said  causes  for 
the  purpose  of  this  decree  be,  and  the  same  are 
hereby,  consolidated. 

"It  is  further  ordered,  adjudfed,  and  decreed 
that  the  property  involved  in  said  partition  suit, 
namely,  Iota  numbered  2  and  4  of  section  23,  in 
township  33  south  of  range  17  east,  containing 
96.24  acres,  and  lying  and  being  in  Manatee 
county,  Fla.,  is  owned  by  the  complainants  and 
the  defendant  the  Terra  Ceia  Estates,  and  that 
each  of  said  complainants  and  said  defendant 
have  an  interest  and  title  in  said  property  as 
follows,  to  wit:  Nannie  E.  Taylor  is  seised  in 
fee  simple  of  a  V21  undivided  interest;  Jep 
Taylor  is  seised  in  fee  simple  of  a  '/21  undivid- 
ed interest:  Jesse  Taylor  is  seised  in  fee  sim- 
ple of  a  ^Ai  undivided  interest;  Reuben  Tay- 
lor is  seised  in  fee  simple  of  a  */2i  undivided 
interest;  Eva  Augusta  Taylor  is  seised  in  fee 
simple  of  a  V21  undivided  interest;  Nelson 
Ta;^lor  is  seised  in  fee  simple  of  a  V21  undivid- 
ed interest ;  Irene  Taylor  is  seised  in  fee  sim- 
ple of  a  Vzi  undivided  interest;  and  the  Tei^ 
ra  Ceia  Estates,  a  corporation,  is  seised  in  fee 
simple  of  a  ^/zi  undivided  interest. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  complainants  are  entitled  to  a  parti- 
tion of  said  property,  and  it  is  hereby  ordered 
and  decreed  that  partition  be  made  of  the  same, 
allowing  and  setting  oS  to  each  of  said  com- 
plainants and  to  the  said  defendant,  in  several- 
ty, a  share  and  interest  in  and  to  said  property 
equal  to  bis  or  ber  undivided  interest  in-  the 
whole,  as  hereinabove  set  forth. 
.  "It  is  further  ordered,  adjudged,  and  decreed 
that  W.  A.  Ualsey  and  John  Friorson  and  H. 
S.  Clark,  all  of  Manatee  county,  Fla.,  being 
three  suitable  and  competent  persons,  be,  and 
they  are  hereby  appointed  to  act  as,  commis- 
sioners in  making  a  partition  of  said  property 
in  accordance  with  this  decree.  And  after  hav- 
ing made  a  partition  of  said  property  allotting 
and  setting  off  to  each  of  the  said  parties  here- 
inabove named  the  share  and  portion  of  said 
property  belonging  to  him  or  her  according  to 
the  terms  of  this  decree,  it  is  ordered  that  the 
said  commissioners  shall  report  their  actions  to 
this  court  without  delay. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  the  complainants  and  the  defendant  the 
Terra  Ceia  Estates  shall  each  bear  and  pay 
their  respective  parts  of  the  costs  of  this  court 
in  each  of  the  foregoing  causes,  said  cost  to  be 
taxed  by  the  clerk  of  the  court,  and  including  a 
reasonable  attorney's  fee  for  the  complainants' 
solicitors,  to  be  hereafter  fixed  by  the  court  ac- 
cording to  the  evidence  in  said  partition  suit 
and  the  report  of  the  commissioners,  and  that 
the  said  cost  shall  be  apportioned  and  paid  by 
each  of  said  parties  in  proportion  to  his  or  her 
interest  as  hereinabove  set  forth. 

"Relative  to  the  issues  made  in  the  above- 
styled  suit  to  quiet  title,  the  court  finds  that  the 


defendant  Millie  A.  Prime  disclaims  all  intei^ 
est,  claim,  and  title  in  lots  2  and  4,  the  prop- 
erty involved  herein,  but  sets  up  and  asserts 
claim  to  other  property  adjoining  the  said  lots 
2  and  4  on  the  east,  which  said  property  so 
claimed  by  the  said  defendant,  Ifillie  A.  Prime, 
is  described  as  follows,  to  wit:  Beginning  at 
the  southeast  comer  of  section  24,  run  thence 
east  13  chains,  thence  north  41^  chains,  thence 
west  13  chains  to  section  line  dividing  sections 
23  and  24,  township  33,  range  17  east,  thence 
south  along  said  section  line  41%  chains  to  the 
place  of  beginning,  containing  26.50  acres.  Also 
beginning  at  southeast  comer  of  section  23, 
township  33  south,  range  17  east,  running 
thence  west  6  chains,  thence  north  41.60  chains 
variation  40  degrees  and  SC  east,  thence  east 
160  chains  to  the  section  line  dividing  sections 
23  and  24,  said  township  and  range,  thence 
south  along^  said  section  to  the  place  of  begin- 
ning, containing  52.20  acres,  upon  which  is  lo- 
cated a  bearing  orange  grove.  The  first  piece 
above  described  being  in  section  24,  and  the 
last  described  piece  in  section  23,  all  In  town- 
ship 33  south  of  range  17  east,  according  to 
the  survey  of  same. 

"The  court,  after  mature  consideration  and 
exhaustive  argument  by  counsel  for  the  re- 
spective parties,  is  of  the  opinion  that  the  said 
lands  above  described  as  claimed  by  the  defend- 
ant Millie  A.  Prime  do  not  constitute  or  com- 
pose any  part  of  the  said  lots  2  and  4,  but  that 
the  said  lands  are  separate  and  distinct  and  lie 
outside  of  the  boundary  of  said  lots  2  and  4. 

"It  is  further,  upon  consideration,  ordered,  ad- 
judged, and  decreed  that  the  said  bill  as  to  the 
defendant  Millie  A.  Prime  be,  and  the  same  is 
hereby,  dismissed  at  the  costs  of  the  complain- 
ants, and  the  defendant  the  Terra  Ceia  Es- 
tates, to  be  borne  and  paid  by  them  in  propor- 
tion to  their  relative  and  respective  interests 
in  the  property,  as  hereinabove  set  totth." 

From  this  decree  an  appeal  was  entered 
In  the  names  of  both  defendants,  the  Terra 
Ceia  Estates  and  Millie  A.  Prime,  and  an 
order  of  severance  obtained  as  to  Millie  A. 
Prime.  Fifteen  errors  have  been  assigned, 
and  elaborate  briefs  have  been  filed  by  the 
respective  parties,  including  Millie  A.  Prime, 
who  states  that  she  la  satisfied  with  the  de- 
cree and  asks  that  it  be  affirmed. 

II,  1]  We  have  carefully  read  the  tran- 
script and  the  briefs  of  the  parties  litigant 
and  have  considered  the  errors  which  have 
been  assigned,  though  we  do  not  consider  it 
necessary  to  discuss  the  assignments  in  de- 
tail. A  demurrer  was  incorporated  in  Its 
answer  by  the  Terra  Ceia  Estates  to  the 
amended  Mil  for  partition  which  does  not 
seem  to  have  been  spedflcally  passed  npon. 
As  we  held  in  McRalney  ▼.  Jarrell,  59  Fla. 
587,  52  South.  804: 

"When  a  defendant  in  a  suit  in  equity  Incor- 
porates in  his  answer  to  the  bill  a  peneral  de- 
murrer, whereby  he  attacks  the  equity  of  the 
bill,  it  is  only  at  the  final  hearing  of  the  cause 
that  such  demurrer  can  be  called  up  for  dis- 
position, though  it  should  be  called  to  the  at- 
tention of  the  court  at  that  time  before  the 
merits  are  gone  into." 

So  far  as  we  are  informed  by  the  tran- 
script, this  demurrer  was  not  called  to  the 
attention  of  the  court  at  the  final  hearing 
of  the  cause  before  the  merits  of  the  cause 
were  gone  into,  or  even  subsequently  thereto, 
and  a  mling  invoked  thereon.  This  being 
true,  in  the  absence  of  any  ruling  thereon, 
we  cannot  consider  the  grounds  of  the  de- 
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mamx.  Suffice  it  to  say  that  no  fundamen- 
tal or  Jurisdictional  defects  in  the  bill  are 
pointed  out  or  made  to  appear.  We  also  call 
attention  to  the  fact  that  the  special  masters 
appointed  were  not  empowered  or  authorized 
to  make  any  rulings  or  findings,  but  only  to 
take  the  testimony,  and  that  they  did  not 
attempt  to  make  any  rulings  upon  the  many 
objections  Interposed  to  proffered  evidence 
or  the  motions  to  strike  out ;  but  It  does  not 
appear  that  any  of  such  matters  were  ever 
brought  to  the  attention  of  the  circuit  judge 
and  ruled  upon  by  him.  See  Barnes  ft  Jessup 
Co.  T.  WiUlams,  64  Fla.  190,  00  South.  787, 
wherein,  following  prior  dedslona  of  this 
court,  we  held  as  follows: 

"Under  the  provisiona  of  rule  18,  Supreme 
Court  Rules,  adopted  March  2,  190S  (page  11  of 
■ach  rules  prefixed  to  61  Fla.,  37  South,  viii),  no 
objection  will  be  allowed  to  be  taken  In  the 
appellate  court  to  the  admissibility  of  any  evi- 
dence, oral  or  documentary,  found'  in  the  rec- 
ord in  a  chancery  cause,  unless  the  record  af- 
firmatively shows  that  the  objection  thereto  was 
presented  to  the  chancellor,  and  expressly  ruled 
upon  by  him  in  the  coart  below,  at  or  before  the 
final  hearing  of  the  cause.  Every  matter  pur- 
porting to  be  evidence,  found  copied  by  the 
derk  into  the  record  in  soch  caase,  will  be  pre- 
sumed to  have  been  used  in  evidence  in  the  court 
below,  unless  the  record  affirmatively  shows  the 
contrary." 

[3, 4]  After  considering  all  the  eyidence  ad- 
duced which  we  find  copied  into  the  tran- 
script of  the  record,  we  are  of  the  opinion 
that  no  error  has  been  made  to  appear  In  the 
findings  of  the  circuit  Judge  to  the  effect  that 
the  Terra  Cela  Estates  had  failed  to  estab- 
lish its  claim  of  adverse  possession  of  the 
lands  in  question  for  the  statutory  period 
by  sufficient  proof,  as  It  was  incumbent  upon 
It  to  do,  and  that  the  complainants  and  such 
defendant  were  tenants  In  common  of  such 
lands.    As  we  have  repeatedly  ruled: 

"While  the  findings  and  conclusions  of  a  chan- 
cellor, where  the  testimony  is  not  taken  before 
him,  but  before  a  master  or  examiner,  by  reason 
whereof  he  is  not  afforded  an  opportunity  of  see- 
ing and  bearing  the  witnesses,  are  not  entitled 
to  the  same  weight  as  the  verdict  of  a  jury,  yet 
even  in  that  case  they  should  not  be  disturbed 
by  an  appellate  court,  unless  they  are  clearly 
shown  to  be  erroneons." 

See  Barnes  &  Jessup  Co.  v.  Williams,  su- 
pra, and  Baxter  t.  Llddon,  82  Fla.  428,  56 
South.  410. 

We  adhere  to  and  fully  approve  of  the 
following  doctrine^  which  we  have  several 
times  announced: 

"While  the  statutory  proceeding  for  partition 
may  not  l>e  used  as  a  substitute  for  the  action  of 
ejectment  to  try  the  title  to  lands,  or  used  merely 
for  tbe  purpose  of  establishing  rights  or  titles, 
yet  where  the  bona  fide  object  of  a  suit  is  the 
partition  of  lands  between  tiie  common  owners 
thereof,  some  of  whom  are  complainants  and 
the  others  are  defendants,  and  some  of  the  par- 
ties to  the  suit  are  In  actual  or  constructive  pos- 
session of  the  lands,  then  all  controversies  be- 
tween the  parties  as  to  the  legal  title  and  right 
of  possession  may  and  should  be  settled  by  the 
court,  as  authorized  by  the  statute,  even  though 
some  of  the  joint  owners  claim  adversely  under 
a  legal  title,  or  dispute  the  title  or  right  of  the 
others  to  possession.    And  the  statute  authoris- 


ing this  to  be  done  in  partition  proceedings  is 
not  violative  of  the  consatutional  right  to  a  Jury 
triaL" 

See  Christopher  v.  Mungen,  61  Fla.  613, 
66  South.  278,  wherein  prior  decisions  of  this 
court  wlU  be  found  dted. 

We  tblnk  that  upon  the  showing  made  the 
circuit  Judge  was  warranted  in  holding  that 
the  bona  fide  object  of  the  suit  was  the  par- 
tition of  the  lands  embraced  therein  between 
the  common  owners  thereof  and  in  retaining 
the  same  and  proceeding  to  determine  all  the 
controversies  between  the  parties  as  to  the 
legal  title  and  right  of  possession.  We  would 
refer  particularly  to  the  discussion  in  Camp 
Phosphate  Ca  ▼.  Anderson,  48  Fla.  226,  87 
South.  722,  111  Am.  St  Hep.  77. 

[5-7]  As  to  that  portion  of  the  order  com- 
plained of  which  recites  that  Millie  A  Prime 
claims  through  an  independent  source  of  ti- 
tle and  that  her  interest,  if  any  she  has,  can- 
not be  determined  In  the  suit  for  partition, 
therefore  further  proceedings  were  ordered 
stayed  until  the  interests  of  Millie  A.  Prime 
might  be  determined  in  such  proceedings  as 
might  be  properly  instituted  by  the  parties, 
we  think  that  tbe  course  pursued  by  the  cir- 
cuit Judge  Is  to  be  commended.  Having  de- 
termined, and  we  think  correctly,  as  we  have 
already  said,  that  the  bona  fide  object  of  the 
suit  was  for  partition  and  wishing  to  do  full 
and  complete  Justice  between  the  parties,  we 
do  not  well  see  how  a  more  appropriate 
course  could  have  been  pursued.  In  Sara- 
sota Ice,  Fish  ft  Power  Co.  t.  Lyle  ft  Co.,  53 
Fla.  1069,  text  1074,  43  South.  602,  text  603, 
we  quoted,  with  our  full  approval,  the  fol- 
lowing sentence  from  the  opinion  of  Mr.  Jus- 
tice Gray  in  Hefner  v.  Northwestern  Mutual 
Life  Ins.  Co.,  123  U.  S.  747,  text  766,  8  Sup. 
Ct  337,  341  (31  L.  Ed.  309): 

"As  was  said  bv  Lord  Chancellor  Talbot,  and 
repeated  by  Chief  Justice  Marshall:  'The  court 
of  equity  in  all  cases  delights  to  do  complete 
justice,  and  not  by  halves. 

See,  also,  our  discussion  in  Capital  City 
Bank  v.  Hiison,  64  Fla.  206,  text  226,  60 
South.  189,  text  196,  Ann.  Cas.  1914B,  1211. 

It  will  be  observed  from  the  answer  of 
Millie  A.  Prime  to  the  amended  bill  for  parti- 
tion which  we  have  copied  above  that,  al- 
though she  expressly  disclaimed  any  right, 
title,  or  interest  to  the  two  lots  in  contro- 
versy, yet  she  asserted  her  ownership  and 
possession  of  certain  described  land,  none 
of  which  she  claimed  belonged  to  or  was 
embraced  in  either  of  such  two  lots.  It  had 
developed  from  the  evidence  which  had  been 
taken  that  a  small  orange  grove  was  upon 
this  land  described  by  MUUe  A  Prime,  which 
had  formed  a  bone  of  contention  between 
Millie  A.  Prime  and  the  Terra  Cela  Estates ; 
tbe  latter  claiming  that  such  grove  was  sit- 
uated upon  the  two  lots  of  which  partition 
was  sought,  and  that  by  reason  of  Its  ad- 
verse possession  of  such  orange  grove  for  the 
statutory  period  It  based  Its  exclusive  claim 
to  all  of  the  land  In  controversy.    In  order 
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to  administer  fall  and  oomidete  Instlce  to  all 
the  parties  litigant  and  to  settle  all  the  ques- 
tlona  raised,  It  became  necessary  for  the 
court  to  determine  whether  or  not  any  of  the 
land  described  by  Millie  A.  Prime  to  which 
she  asserted  ownership  did  form  a  part  of 
the  two  lots  of  which  partition  was  sought. 
The  Terra  Cela  Estates  was  contending  that 
It  did. 

It  will  be  observed  that  the  court  In  Ite 
order  did  not  state  or  Intimate  what  pro- 
ceedings should  be  instituted  by  the  parties, 
but  left  them  free  to  take  whatever  course 
they  might  be  advised.  The  complainants 
elected  to  file  a  bill  against  Millie  A.  Prime 
and  the  Terra  Cela  Estates  to  quiet  the  title 
to  the  lands  of  which  partition  was  sought 
We  have  copied  above  the  prayer  of  the 
bill  which  sought  relief  against  Millie  A. 
Prime.  No  objection  was  interpose^  by  either 
defendant  to  the  Jurisdiction  of  the  equity 
court;  therefore  we  must  assume  that  they 
consented  to  sudi  proceeding  in  the  forum  of 
equity,  and  such  question  cannot  now  be 
raised  and  inquired  into  for  the  first  time. 
See  Rlvas  v.  Summers,  33  Fla.  639,  15  South. 
319,  and  Williams  v.  Wetmore,  51  Fla.  614, 
41  South.  645.  The  Terra  Oela  Estates  filed 
a  plea,  which  we  have  copied  above,  wherein 
it  still  relied  upon  adverse  possession  of  the 
two  lots  of  which  partition  was  sought,  as  it 
bad  done  in  its  answer  filed  to  the  bill  in  sa<A 
partition  proceedings,  and  Millie  A.  Prime 
filed  an  answer  wherein  she  made  substan- 
tially the  same  defense  that  she  had  made  in 
her  answer  to  the  bill  for  partition.  As  we 
have  already  said,  replications  were  filed  to 
both  the  plea  and  answer,  and  a  special  mas- 
ter was  appointed  to  take  the  testimony. 
The  cause  came  on  for  a  final  hearing,  which 
resulted  in  the  rendering  of  the  final  decree 
which  we  have  copied  above.  The  Terra 
Cela  Estates  coniplains  that  the  court  erred 
in  not  allowing  or  ordering  it  to  answer  the 
bill  upon  the  overruling  of  the  plea.  It  does 
not  appear  that  such  defendant  sought  to 
file  an  answer.  The  sole  defense  set  up  by 
It  In  each  suit  was  adverse  possession,  and 
as  to  that  the  coart  had  already  found 
against  it  in  the  partition  suit.  Just  as  it  did 
in  the  last  suit  We  think  that  such  finding 
was  amply  sustained  by  the  evidence.  The 
only  possession  shown  was  that  of  the  small 
orange  grove,  as  to  which  a  "scrambling"  pos- 
session seemed  to  have  gone  on  for  several 
years  between  the  agents  and  employes  of 
the  Terra  Cela  Estates  and  Millie  A.  Prime. 
We  do  not  think  that  the  evidence  establishes 
adverse  possession  for  the  statutory  period 
by  the  Terra  Cela  Estetes  of  such  grove,  so, 
even  if  it  bad  been  shown  that  such  grove 
formed  a  part  of  and  was  situated  upon  the 
two  loto  of  which  partition  was  songht  the 
defense  relied  upon  by  such  defendant  had 
tailed.  This  being  true,  we  do  not  think  that 
the  court  erred  In  proceeding  to  a  final  de- 


cree, without  granting  leave  to  or  ordering 
the  Terra  Cela  Estates  to  file  an  answer.  We 
fail  to  see  wherein  any  usual  purpose  could 
have  been  accomplished  by  so  doing.  We 
bear  in  mind  our  holding  in  Theisen  y.  Whid- 
don,  60  Fla.  372,  63  South.  642;  South 
Florida  Citrus  Land  Co.  t.  Waldln,  61  Fla. 
766,  55  South.  862;  Pinellas  Packing  Co.  v. 
Clearwater  Citrus  Growers'  Association,  65 
Fla.  840,  61  South.  625.  But  we  do  not  see 
how  that  holding,  nnder  the  circumstances 
developed  in  this  case,  can  avail  such  defend- 
ant It  would  seem  to  have  been  afforded 
ample  opportunity  to  make  any  defense  which 
it  had. 

[S]  We  are  further  of  the  opinion  that  the 
court  was  warranted  in  finding  from  the  evi- 
dence adduced  that  the  lands  described  by 
Millie  A.  Prime  in  her  answers,  of  which 
she  claimed  the  ownership,  formed  no  part  of 
the  land  described  in  and  embraced  In  the 
partition  suit  The  evidence  as  it  appears  In 
the  transcript  of  the  record  is  somewhat  con- 
fused ;  but,  after  a  careful  study  thereof,  we 
think  that  it  sustains  the  conclusion  reached 
by  the  circuit  Judge.  We  see  no  occasion  to 
discuss  the  evidence  or  to  attempt  an  analy- 
sis of  it    As  we  have  oftentimes  held: 

"In  equity,  as  well  as  at  law,  every  presump- 
tion is  in  favor  of  the  correctness  of  the  mling 
of  the  trial  jodf^e,  and  a  decree  rendered  by  him 
based  largely  •  •  •  upon  qnestions  of  fact 
will  not  be  reversed,  unless  the  evidence  clearly 
shows  that  it  was  erroneous." 

See  Theisen  y.  Whiddon,  supra,  «nd  an- 
thorltlea  therein  cited. 

We  see  no  objection  to  the  consolidation  at 
the  final  hearing  of  these  two  salts  and  in 
the  dlapoaltton  of  each  of  them  by  one  de- 
cree. We  will  add  that  the  original  bill  in 
the  partition  suit  was  filed  on  the  24th  day 
of  November,  1905,  and  the  final  decree  was 
not  rendered  until  the  3l8t  day  of  December, 
1913 ;  therefore  it  is  high  time  that  this  pro- 
tracted litigation  should  be  terminated.  No 
reversible  errors  having  been  made  to  ap- 
pear, and  believing  that  substantial  Justice 
has  been  administered  to  the  respective  par- 
ties litigant  it  is  ordered  that  the  final  decree 
be  affirmed;  the  costs  of  these  proceedings 
to  be  taxed  against  the  Terra  Cela  Estates., 

Decree  affirmed. 

TATIiOR,  COCKREm  HOOKER,  and 
WHITFIELD,  JJ.,  concur. 

"""^"^  (Ue  La.  S87> 

No.  20975. 

STATE  V.  MELTON. 

In  re  MELTON. 

(Supreme  Court  of  Louisiana.    Jan.  11,  1915.) 

(Syttalut  ly  the  Court.) 

1.  Obdiirai.  Law  ^s>84— Juvkrilb  Goubt 
Law. 

In  parishes  to  which  the  provisic^ns  of  the 
Constitution  relating  to  juvenile  courts  have  not 
been  extended,  as  thereby  antborised,  the  crimi- 
nal jurisdiction,  as  conferred  upon  other  courts. 
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by  other  artlclei  of  the  Constitution,  remains 
unaffected. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  11&-124;   Dec.  Dig.  «=>S4.] 

2.  Pbohibitior  9=39 — Gboumds— Jbopabdt. 
Where  a  court  has  unquestionable  and  un- 

?aestioned  jurisdiction  quoad  a  particular  of- 
ense,  prohibition  will  not  lie  to  prevent  ita  ex- 
ercise, upon  the  complaint  that  the  defendant 
ma;  thereafter  be  brought  to  trial  upon  another 
pending  charge,  and  thus  placed  twice  in  jeoi>- 
ardy. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  |  85;  Dec.  Dig.  «=»9.] 

Lee  Melton  was  (diarged  with  willfally  as- 
saulting, beating,  and  wounding  another,  and 
ai^Ues  for  a  writ  of  prohibition  to  restrain 
the  Judge  of  the  district  court  from  trying 
him.     Application  dismissed. 

Gresham  &  Oglesby  and  W.  M.  Wallace,  all 
of  Winnfleld,  for  applicant  B.  O.  Pleasant, 
Atty.  Gen.  (J.  T.  Long,  Dlst  Atty.,  of  Winn- 
fleld, and  O.  A.  Oondran,  of  New  Orleans,  of 
coonael),  for  the  State. 

MONROE],  C.  J.  Relator  asks  that  the 
Judge  of  the  district  court  for  the  parish  of 
Winn  be  prohibited  from  trying  him  upon  a 
charge  of  "willfully  assaulting,  beating,  and 
wounding  G.  O.  Gaar,"  upon  the  ground  that 
there  Is  pending  against  him  another  and 
later  charge  of  "wlllfnUy,  maUdoualy,  with 
a  dangerous  weapon  and  with  intent  to  kill" 
aaid  Gaar,  inflicting  npon  him  a  wound  less 
than  mayhem,  and  that  he  cannot  legally  be 
forced  to  trial  npon  the  one  charge  while  the 
.other  Is  pending,  since  both  charges  hare 
arisen  oat  of  the  same  affair,  and  he  might 
tbereby  be  twice  placed  in  Jeopardy  with 
respect  thereto.  Be  also  alleges  "that  be  Is 
a  minor,  only  14  years  old,  and,  under  the 
law,  cannot  be  tried,  he  being  exempt  from 
trial,  under  the  Juvenile  act  and  laws  of  the 
state,"  eta 

[1,2]  It  appears  from  the  return  of  the 
Jodge^  made  respondent,  that  there  is  no  in- 
corporated town  of  more  than  7,000  Inhab- 
itants In  the  parish  of  Wlnn,  and  that  the 
police  Jury  has  nerer  made  application  to 
the  Governor  to  have  the  operation  of  the 
Juvenile  court  law,  as  (now)  contained  in 
artlde  118  of  t2ie  Constitution  of  1013,  ex 
tended  to  that  parish;  and  the  offense  first 
charged  against  relator,  denounced  by  Act 
Na  107  of  1902,  f  2,  is  therefore,  under  artl 
cles  109  and  116  of  the  Constitution,  within 
the  Jurisdiction  of  the  Judge  of  the  district 
court,  sitting  without  a  Jury,  whilst  the  lat 
ter  and  more  serious  charge,  denounced  by 
B.  S.  794,  Is  within  the  Jurisdiction  of  the 
district  court,  sitting  with  a  Jury  of  five. 
The  Jurisdiction  of  the  Judge  quoad  the  of- 
fense for  which  relator  is  about  to  be  tried 
being  unquestionable  and  unquestioned,  save 
in  the  respect  already  considered,  prDblbl- 
tion  will  not  lie  to  prevent  its  exercise.  If, 
npon  being  bronght  to  trial  upon  the  later 
charge,    relator  should  consider  that  he   is 


being  placed  twice  in  Jeopardy,  he  may  so 
plead,  and  invoke  the  ruling  of  the  trial 
court,  and,  if  dissatisfied  therewith,  may  find 
a  remedy,  but  this  court  cannot  now  antici- 
pate what  may  then  happen. 

The  staying  order  herein  made  is  therefore 
rescinded,  and  this  application  is  dismissed 
at  the  cost  of  relator. 

'^^''''^^™  (ia«  lA.  tn) 

No.  20986. 
STATE  V.  DUPLECHAIN  et  aL 
(Supreme  Court  of  liouisiana.    Jan.  11,  1916.) 

(Bvttabu4  by  the  Court.) 

1.  CaiiaNAL  Law  «=3ll66— Sxvikai.  Dbikitd- 
ANTS — Severance— Pbkjudicx. 

The  overruling  of  motion  for  a  severance  by 
several  defendants,  on  the  ground  that  their 
codefendant  had  made  a  confession  implicating 
them  in  the  commission  of  the  offense  charged, 
worked  no  prejudice  to  the  movers,  when  on  the 
trial  no  such  confession  was  offered  in  evidence. 
[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  DiK.  H  8100-3102,  8107-8118;  Dec. 
Dig;  «=>1166,] 

2.  Cbivinai.  Law  «=>622-^oinT  DcnNOAHra 

— Severance. 

The  mere  fact  that  one  defendant  is  seeking 
to  escape  by  throwing  the  blame  upon  another 
is  not  suffident  to  require  a  severance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  S|  1380-1383, 1385,  1386, 1388- 
1390;    Dec.  Dig.  «=»622.] 

8.  CBnoKAi,  Law  9s>508— WrrNESSES— Peb- 
S0N8   AcccsED    or   Cbims— Codefendant— 

DlSqUAUFICATION. 

A  codefendant,  though  being  Jointly  tried,  is 
in  no  wise  disqualified  from  testifying.  Section 
2,  Act  No.  185  of  1002,  p.  355. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1009-1128;  Dec  Dig. 
«s^»08.] 

Appeal  from  Fifteenth  Judicial  District 
C!ourt,  Parish  of  Allen;  Alfred  M.  Barbe, 
Judge. 

Pete  Duplechain  and  two  others  were  con- 
victed of  stealing  a  cow,  and  they  appeal. 
Afllrmed. 

Williams  &  Williams,  of  Lake  Oiarles,  for 
appellants.  R.  O.  Pleasant,  Atty.  Gen.,  and 
T.  A.  Edwards,  Dlst  Atty.,  of  Lake  Charles 
(G.  A.  Oondran,  of  New  Orleans,  of  connsel), 
for  the  State. 

LAND,  J.  [1]  The  four  defendants  were 
charged  on  information  with  the  offense  of 
stealing  a  certain  cow.  Three  of  the  defend- 
ants were  found  guilty  as  charged,  and  the 
fourth  was  acquitted.  Duplechain  and  Ry- 
der have  appealed. 

It  appears  from  the  record  that  Duple- 
chain, Davlde,  and  Ryder  moved  for  a  sever- 
ance from  Paul  Bellou,  on  the  following 
grounds:  That  they  had  been  credibly  in- 
formed that  their  said  codefendant  had  made 
a  confession  of  guilt,  which  would  implicate 
them  in  the  commission  of  the  offense  charg- 
ed in  the  information ;  and  that  their  defense 
was  that  the  said  Bellou  was  the  thief,  if  the 
cow  had  been,  stolen  as  charged. 
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It  appears  from  the  i)er  curiam  of  the 
court  that  "no  confession  was  offered" ;  that 
Bellon  testified  that  he  had  bought  the  meat 
stolen  from  Duplechain  and  Ryder,  when 
asked  where  he  had  gotten  the  stolen  meat; 
that  the  Jury  was  Instructed  to  disregard  the 
testimony  In  ao  far  as  Duplechain  and  Ryder 
were  concerned ;  that  Duplechain  and  Ryder 
said  they  had  bought  the  meat  from  Bellou ; 
and  that  the  evidence  convinced  the  court 
they  all  had  stolen  the  cow  and  sought  to 
escape  by  blaming  one  another. 

As  no  confession  was  offered,  the  appel- 
lants were  not  prejudiced  by  the  overruling 
of  their  motion  for  a  severance. 

[1,  3]  Bellou.  though  being  "Jointly  tried," 
was  in  no  wise  disqualified  from  testifying. 
Section  2,  Act  No.  185  of  1902,  p.  855.  See 
State  V.  Johnson,  116  La.  865,  41  South.  119. 

"The  mere  fact  that  one  defendant  U  seeking 
to  escape  by  throwing  the  blame  upon  the  oth- 
er is 'not  sufficient  to  require  a  teverance."    Id. 

Judgment  affirmed. 

(136  La.  S9U 

No.  20230. 
BHBBT  V.  POLICE  JURY  OF  PARISH  OF 

JEFFERSON. 
(Supreme  Court  of  Louisiana.    Jan.  11,  1916.) 

(ByJlalut  (y  the  Court.) 
OoTTRTRS  ®=>67— Pabibh  Skobxtabt— Rxuov- 

JOr-POLICE  JUBT. 

The  power  of  removal,  conferred  by  law 
upon  police  juries,  enters  as  much  into  the  em- 
ployment of  a  secretary  as  does  the  power  of  ap- 
pointment, and  a  police  jury  has  no  capacity  to 
avoid  the  law  or  abrogate  its  own  fanctions  with 
respect  to  either.  If  it  were  otherwise,  an  in- 
coming police  jury  might  impose  upon  its  suc- 
cessor a  secretary  who  would  be  unacceptable 
to  the  new  jnembers  and  out  of  sympathy  with 
the  policy  of  the  body. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  100-103;    Dec.  Dig.  *=367.] 

Appeal  from  Twenty-Eighth  Judicial  Dis- 
trict Court,  Parish  of  Jefferson;  P.  B.  Ed- 
rington,  Judge. 

Action  by  Casimir  J.  Ehret  against  the 
Police  Jnry  of  the  Parish  of  Uefferson. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals   Affirmed. 

John  E.  Fleury,  of  Gretna,  for  appellant 
Ia  H.  Marrero,  Jr.,  Dist  Atty.,  of  Gretna, 
for  appellee. 

MONROE,  a  J.  Plaintiff  prosecutes  this 
appeal  from  a  Judgment  sustaining  an  excep- 
tion of  "no  cause  of  action,"  to  his  demand 
for  $3,010,  balance  alleged  to  be  due  for 
salary  as  defendant's  secretary  for  the  four 
years  beginning  July  3,  1912,  at  $840  per 
year,  payable  at  the  rate  of  $70  per  month, 
less  $350  paid  him  for  the  months  of  July, 


August,  September,  October,  and  November, 
1912;  the  ground  upon  which  he  rests  his 
demand  being  that,  having  been  employed 
for  the  term  of  four  years,  he  was  discharg- 
ed, after  five  months'  service,  "without  any 
lawful  cause  or  without  any  serious  ground 
of  complaint,  by  a  resolution  of  said  police 
Jury,  adopted  on  said  date  [December  4, 
1912],  which  declared  his  position  vacant, 
and  by  a  further  resolution  employing  Wil- 
liam R.  Martin  as  secretary,  in  his  stead, 
also  adopted  on  said  date." 

Section  2743  of  the  Revised  Statutes  de- 
clares that: 

"The  police  juries  shall  have  power  to  make 
aU  such  regulations  as  they  deem  expedient: 
•  •  •  Eleventh.  To  appoint  all  officers  neces- 
sary to  carry  into  execution  the  parish  regula- 
tions, and  to  remove  them  from  office." 

The  power  of  removal,  thus  conferred,  en- 
tered as  much  into  plalntiUTs  employment  as 
did  the  power  of  appointment  It  has  been 
said  by  this  court  (In  a  case  involving  the 
right  of  a  police  Jury  to  remove  a  parish 
treasurer)  that: 

"In  conferring  on  police  Juries  the  power  of 
appointment  and  removal,  the  Legislature  in- 
tended to  enable  those  bodies,  in  cases  of  ex- 
pediency and  urgency,  to  act  promptly,  for  the 
protection  and  preservation  of  the  public  in- 
terest." 

Referring  to  an  alleged  conflict  between 
the  provision  quoted  and  article  201  of  the 
Constitution  of  1879  (reproduced  as  article 
222  of  the  present  Constitution),  providing 
for  the  removal  of  "all  other  parish,  mu- 
nicipal and  ward  officers,"  the  court  said: 

"The  section  of  the  Revised  Statutes  refers 
to  functionaries  appointed  or  chosen  by  a  politi- 
cal corporation.  The  constitutional  article  ap- 
plies exclusively  to  quite  different  classes  of 
officers,  namely,  to  such  as  are  elected  by  the 
people,  or  appointed  by  the  executive."  Richard 
V.  Rousseau,  35  La.  Ann.  934. 

In  the  later  case  of  State  ex  rel.  Wilkin- 
son, District  Attorney,  v.  Hingle,  In  re  Hin- 
gle.  Applying,  etc.,  124  La.  655,  50  South.  616, 
which  also  involved  the  office  of  parish 
treasurer,  It  was  found  that  by  Act  121  of 
1898,  p.  178,  the  term  of  that  office  had  been 
fixed  at  two  years,  and  the  court  held  that 
the  term  expired  every  two  years,  and  was 
not  extended  by  the  failure  o{  the  police  Jury 
to  re-elect  the  incumbent  In  other  words,  it 
was  held.  In  the  case  cited,  as  we  hold  here, 
that  the  law  entered  into  the  contract  of 
employment  and  could  not  be  avoided  by  the 
acts  or  omissions  of  the  police  Jury.  If  It 
were  otherwise,  an  Incoming  police  Jury 
might  impose  upon  its  successors  in  office 
a  secretary  who  would  be  unacceptable  to  the 
new  members  and  out  of  sympathy  with  the 
policy  of  the  body.  The  Judgment  appealed 
from  is  accordingly 

Affirmed. 
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JOHNSON  T.   STATE.      (No.   17952.) 
(Supreme  Court  of  MississippL     Feb.  8,  1915.) 
Cbimiwai,  Law  «=»589  —  Continuanos  — 

KlGHT  TO. 

Accused  should  be  granted  a  continuance 
upon  a  showing  that  she  was  so  ill  that  she 
would  be  unable  to  be  present  at  her  trial. 

[Ed.  Note.— For  other  cases,  see  •Criminal 
Law.  Cent.  Dig.  U  1315.  1319 ;  Dec  Dig.  «s> 
689.] 

Appeal  from  Circuit  Court,  Alcorn  Coun- 
ty:  Claude  Clayton,  Judge. 

CtUti  Johnson  was  convicted  of  unlaw- 
fully selUng  intoxicating  liQuors,  and  she  ap- 
peals.    ReTersed  and  remanded. 

W.  0.  Sweat,  of  Corintb,  for  appeUant 
Boas  A.  Collins,  Atty.  Gen.,  tor  tlie  State. 

REED,  X  AppeUant  was  ooDTicted  on 
the  charge  of  unlawfully  selling  Intoxicating 
liquors. 

When  the  case  was  called  for  trial  her  at- 
torney applied  for  a  continuance  on  the 
ground  that  she  was  ill,  confined  to  her  bed, 
and  unable  to  attend  court  He  presented 
certiflcates  from  two  physicians  showing  her 
Illness,  and  one  of  the  physicians  testified 
In  court  that  she  had  been  suffering  with  a 
painful  illness,  and  on  the  day  before  he 
examined  her  and  found  that  she  had  a  high 
pulse,  subnormal  temperature,  and  was  in  a 
weakened  condition ;  that  from  his  examina- 
tion he  did  not  think  that  she  would  be  able 
to  attend  court  on  the  next  day.  His  cer- 
tlflcate,  made  on  the  day  of  the  trial,  stated 
that  she  was  not  able  to  attend  court  on 
that  day,  and  would  not  be  so  able  possibly 
for  several  days. 

From  this  showing  It  Is  clear  that  appel- 
lant was  too  ill  to  be  present  at  her  trial. 
The  motion  for  a  continuance  should  have 
been  sustained.  Corbln  v.  State,  99  Miss. 
486,  66  South.  43;  Haggett  v.  State,  99 
Miss.  844,  56  South.  172;  Polk  v.  State,  64 
South.  215. 
Reversed  and  remanded. 


Ing  the  complaint,  and  plaintiffs  appeal.    Af- 
firmed. 

Appellants  filed  a  bill  In  Chancery  against 
appellees  for  the  purpose  of  quieting  title 
to  certain  lands  described  In  the  bilL  The 
case  was  tried  on  pleadings,  depositions, 
and  proof  in  open  court,  and  documentary 
evidence ;  and  the  chancellor  rendered  a  de- 
cree dismissing  complainants'  bill,  from 
which  they  appeaL  The  testimony  of  cer- 
tain witnesses  who  testified  before  the  chan- 
cellor is  not  Incorporated  in  the  record ;  and 
it  Is  urged  for  that  reason  the  finding  of 
the  chancellor  below  should  be  affirmed, 
since  that  testimony  may  have  controlled  his 
finding,  and  cannot  be  reviewed  on  appeal 
by  the  Supreme  Court 

Wells  &  Wells,  of  Jackson,  for  appellants. 
Lamar  F.  Easterllng  and  George  Butler, 
both  of  Jackson,  for  appellees. 

COOK,  J.  The  record  shows  that  several 
witnesses  testified  orally  upon  the  merits  of 
this  case.  The  testimony  of  these  witness- 
es is  not  in  the  record.  The  chancellor  heard 
this  evidence,  and  this  evidence  may  have 
justifled  his  finding,  and,  as  the  evidence  "Is 
not  before  us,  we  are  therefore  not  able  to 
Judge  of  its  effect  It  may  have  been  con- 
troUlng  with  the  chancellor."  Wilson  t. 
Brown,  94  Miss.  608,  47  South.  646. 

Affirmed. 


(lOS  Miss.  7M) 

CABSTARPHEN  et  al.  v.  JONES  et  aL 

(No.  16564.) 

(Supreme  C!ourt  of  MississippL    Jan.  18,  1916. 

Suggestion  of  Error  Ctvermled 

Feb.  1,  1916.) 

Appeai,  and  Ebkob  «=>695— Findings— Rb- 

VIEW— Rkcobd. 

A.  chancellor's  findings  in  a  suit  to  quiet 
title  would  not  be  reviewed,  where  the  testi- 
mony of  several  witnesses  who  testified  orally 
on  the  merits  of  the  case  was  not  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2911-2914 ;  Dec  Dig.  «=> 
685.] 

Appeal  from  Chancery  Ctourt,  Rankin 
Ck>nnty;   Sam  Whitman,  Chancellor. 

Action  by  W.  M.  Carstarphen,  as  admin- 
istrator,   and    others   against    H.    C.    Jones, 
and  others.    A  decree  was  rendered  dismiss-] 


a08  Miss.  706> 
POPE  V.  STATE.  (No.  17914.) 
(Supreme  Court  of  Mississippi.  Feb.  8,  1915.) 
"•inSSn^  ''"'''°'^  ^^239-OFirENSKl 
Where  accused  offered  no  evidence,  and 
the  testimony  for  the  state  showed  that  he  was 
f-^^"j*,-  *".  ''"y, whisky  for  another,  which  he 
did,  delivering  the  whisky  and  the  change,  an 
instruction  that  if  accused  received  money  from 
another,  and  delivered  whisky  to  such  person, 
he  was  guilty,  is  not  misleading  in  view  of  the 
evidence,  though  the  mere  delivery  of  the  whis- 
ky Itself  IS  not  ordinarily  sufficient  to  consti- 
tute a  sale. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^uors.  <3ent  Dig.  »  831-347;  Dec.  Dig.  €=l 

2.  INTOXIOATINO    LiQUOBS    <S=3l69-OFTEN8Ba 

— Unlawful  Salk. 

Where  accused  procured  the  Uquor,  which 
he  delivered  to  a  third  person,  in  a  town  where 
the  sale  of  liquor  was  prohibited,  he  is  guilty 
of  the  unlawful  retailing  of  intoxicants,  though 
he  purchased  the  liquor  as  agent  for  such  third 
person. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  187,  188;  Dec.  Dig.  «=» 
169.] 

3.  iNToxiOATiNa  LiQuoBs  ®=>198— Pbosbou- 
TioN  —  Affidavits  —  StrFFicntNOT  —  "In- 
toxicant." 

An  affidavit  charging  that  accused  did  un- 
lawfully sell  one  pint  of  "intoxicant  liquors" 
will  support  a  conviction,  although  the  word 
"intoxicant"  is  a  noun  meaning  that  which  in- 
toxicates, and  should  not  be  used  to  modify  the 
noun  "liquors,"  for  accused  must  have  under- 
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stood  that  tt  wa«  intended  to  charge  him  with 
the  selHoK  of  intoxicating  liquors. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  {  218;  Dec.  Dig.  <e=>198.J 
4.  Criminal   Law   «=»117S— Apfeai/— Waiv- 

EB  OP  Error. 

An   assignment  of  error  on  a  ground   not 
mentionod  in  the  Ijrief  is  waived. 

[Ed.  Note.— For  other  cases,  sec  Criminal  Law, 
Cent.  Dig.  $$  3011-3013;  Dec.  Dig.  <S=>1178.] 

Appeal  from  Circuit  Court,  Panola  Coun- 
ty;  N.  A.  Taylor,  Judge. 

Frank  Pope  was  convicted  of  unlawfully 
retailing  tntoxicatlng  liquor,  and  be  appeals. 

Affirmed. 

Shauds  &  Montgomery,  of  Sardls,  for  ap- 
pellant Ross  A.  Collins,  Atty.  Gem.,  for  the 
State. 

SMITH,  C  J.  This  la  an  appeal  from  a 
conviction  of  the  crime  of  unlawful  retail- 
ing. There  was  no  evidence  Introduced  on 
behalf  of  appellant.  According  to  the  evi- 
dence introduced  on  behalf  of  tlie  state,  ap- 
pellant was  given  $2  by  Ben  Chamblln  with 
which  to  purchase  for  Ben  a  50-cent  bottle  of 
whisky.  This  he  did,  delivering  the  whisky 
to  Ben,  together  with  the  $1.50  remaining  of 
the  money  given  him  with  which  to  make  the 
purchase. 

[1]  The  first  assignment  of  error  is  that 
the  court  erred  "in  giving  Instruction  No.  1 
asked  by  the  state,"  which  instruction  Is  in 
the  following  language: 

"The  court  instructs  the  jury  for  the  state 
that  if  they  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  in  the  town  of  Sardis, 
on  or  before  the  25th  day  of  July  of  1913,  de- 
fendant received  50  cents,  or  any  other  sum  of 
money,  from  Ben  Chamblin,  for  which  he  (de- 
fendant) delivered  to  said  Ben  Chamblin  one 
pint  of  whisky,  then  he  is  guilty  as  charged, 
and  the  jury  should  so  find." 

The  objection  to  this  instruction  Is  that 
the  mere  delivery  of  the  whisky  was  not  of 
Itself  sufUcient  to  constitute  a  sale;  delivery 
being  only  one  of  the  elements  necessary 
therefor.  This  is  true  as  an  abstract  prop- 
osition; and  had  there  been  evidence  of  a 
delivery  other  than  as  a  part  of  a  sale,  or 
that  tbe  60  cents  was  given  appellant  mere- 
ly for  delivery  of  whisky,  with  the  purchase 
of  which  be  was  In  no  way  connected,  it  may 
be  that  this  objection  would  not  be  without 
merit;  but,  when  viewed  in  tbe  light  of  the 
uncontradicted  evidence,  tbe  instruction 
should  not  have  misled  the  Jury. 

[2]  Appellant  Is  clearly  guilty  within  the 
rule  announced  in  Wortbam  v.  State,  80  Miss. 
203,  32  South.  50.  While  it  is  true  that  no 
witness  saw  him  purchase  the  liquor.  It  Is 
manifest  that.  If  he  purchased  It  as  he 
agreed  to  do,  it  must  have  been  In  the  town 
of  Sardis,  and  therefore  In  a  place  where 
the  sale  of  liquor  was  prohibited,  for  he  re- 
turned with  it  within  15  minutes  after  re- 
ceiving the  money. 

[3]  The  second  assignment  of  error  Is  that 
the  court  erred  "in  overruling  defendant's 
motion  In  arrest  of  judgment"  The  afUda- 
:it  upon  wiiich  aiipellnnt  was  tried  alleged 


that  be  "did  unlawfully  and  willfully  sell 
one  pint  of  Intoxicating  liquors  to  Ben 
Chamblin,"  etc.;  and  the  ground  of  this 
motion  in  arrest  of  judgment  is  that,  bocnuse 
of  the  use  of  tbe  word  "Intoxicant"  Instead 
of  the  word  "Intoxicating,"  the  affidavit 
failed  to  charge  appellant  with  the  commis- 
sion of  any  crime  known  to  the  law.  In  the 
brief  of  counsel  for  appellant  It  Is  said  that: 

"The  word  'intoxicant'  is  a  noun,  and  is  de- 
scriptive of  nothing,  when  used  to  modify  an- 
other noun,  as  in  tbe  nflidavit  in  this  case. 
Great  precision  should  be  observed  in  matters 
which  vitally  affect  tbe  life  and  liberty  of  a 
citizen.  Wliile  it  is  not  always  necessary  to 
follow  the  language  of  the  statute  in  drawing 
indictments  under  statutory  crimes,  it  is  es- 
sential that  words  substantially  synonymous 
should  be  used,  and  that  an  intelligent  charge 
be  described  in  the  pleading." 

It  is  true  that  "Intoxicant"  is  a  noun,  and 
that  the  rules  of  grammar  were  violated  by 
its  use  in  this  connection;  but  we  know  of 
no  rule  of  law  which  requires  an  attidaTlt  or 
Indictment  to  be  quashed  or  held  to  be  a  nul- 
lity merely  because  the  rules  of  gramoMr 
were  not  observed  in  drafting  it  The  word 
"Intoxicant"  is  deflned  as  "that  which  in- 
toxicates; an  intoxicating  agent,  as  alcohol, 
opium,  etc."  Webster's  International  Dic- 
tionary. Appellant  could  not  therefore  have 
failed  to  understand  that  by  tbe  affidavit  he 
was  charged  with  the  selling  of  liquors  that 
Intoxicate ;  and,  if  there  is  any  difference  be- 
tween tbe  meaning  of  such  an  allegation  and 
one  charging  him  with  selling  "iutoxlcRting 
liquors,"  we  fail  to  perceive  It 

[4]  The  assignment  of  errors  contains  two 
other  grounds,  neither  of  which  are  mention- 
ed in  the  brief,  and  must  therefore  be  con- 
sidered as  waived.    Affirmed. 

===  (108  Mlaa.  710) 

DAVIS  T.  STATE.     (No.  17723.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1915.) 

1.  E>fBEZ2I.EMENT  «=»32— INMCTMEST— SXJFFI- 
CIENCT. 

An  indictment  alleging  that  defendant,  by 
virtue  of  his  employment  as  a  clerk  and  serv- 
ant of  a  bank,  hnd  the  bank's  money  in  his  pos- 
session, and  feloniously  embezzled  toe  same  and 
converted  it  to  his  own  use,  was  not  demuribble 
as  failing  to  sufficiently  aver  that  the  money 
came  into  his  possession  by  virtue  of  his  employ- 
ment as  clerk  and  servant  or  as  failing  to  prop- 
erly state  the  offense  of  embezzlement  In  viola- 
tion of  Code  lOOtf,  {  1136. 

[EM.  Note.— For  other  cases,  see  Embezzle- 
ment Cent  Dig.  i$  47-50;    Dec.  Dig.  <S=>32.] 

2.  Criminal  Law  ^=9567— Proof— Existkncb 
OF  Corporation. 

In  a  prosecution  of  a  bank  employ^  for 
embezzlement,  evidence  of  the  de  facto  existence 
of  the  bank  and  performance  of  its  functions  a> 
such  constituted  sufficient  proof  of  its  corporate 
existence. 

[Ed.  Note.— For  other  cases,  gee  Criminal 
Law,  Cent  Dig.  {  1276;   Dec.  Dig.  <S=567.] 

3.  Criminal  Law  ^=»27S— Plea  in  Abate- 
ment— JtlDGB — ^TlTLB  TO  OFFICE. 

The  title  of  a  presiding  judge  to  his  office 
cannot  be  questioned  by  a  plea  in  abatement 
to  an  indictment. 

[Rd.  Note.— For  other  cases,  see  Criminnl 
Law,  Cent.  Dig.  5S  638-(?42 ;  Dec.  Dig.  <S=>278.] 
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4.  CBiiaNAi.  Law   «=s>67&— Monoir   to   Bx- 

dVTBX  EuCnOR— BVIDKNCK. 

In  a  prosecntion  of  •  bank  «mploy6  for  em* 
beading  fl,311  by  a  aeries  of  embeszlementa 
extending  orer  a  considerable  period  of  time,  a 
motion  to  compel  tlie  state  to  elect  on  which 
particular  item  it  would  ask  a  conviction  was 
properly  overruled,  though  there  was  evidence 
authorizing  a  conviction  of  more  than  one  dis- 
tinct embezzlement. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,    Cent    Dig.   |i    1680-1683;     Dee:    Dig. 

6.  CsnuRAi,   Law   «=>e78   —    Eduction    by 
State  —  What  OoRBTrruras  —  Rxquest 

VOB  IHSIBUCCIOH. 

In  a  prosecution  for  embezzlement  of  $1,- 
311,  committed  systematically  at  various  times, 
the  action  of  the  district  attorney  in  requesting 
and  securing  an  instruction  that  defendant  was 
guilty  if  he  feloniou^  embezzled  said  money  "to 
the  amount  of  $25"  was  not  an  election  to  stand 
on  one  item. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.    Cent    Dig.   {{    1580-1683;     Dec.    Dig. 

3678.] 


6.  Cbhohai.  Law   •^IITZ— HABiofss    Eb- 

BOB— IRSTBUCTION. 

In  a  prosecution  of  b  bank  employe  for  em- 
bezzling $1,311  at  various  times,  an  instruction 
tliat  defendant  was  goilt^  if  he  embezzled  money 
to  the  amount  of  $26,  being  more  favorable  than 
he  bad  a  right  to  demand,  was  not  prejudicial  to 
bim. 

[ISA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  3128,  3164-3157,  S16&-«163, 
3169;   Dec.  Dig.  «=>1172.] 

7.  Cbimihai.  Law  «s>1172— Habvuss  Ebbob 
— Ikstbuotion. 

Where,  in  a  prosecntion  for  embezzlement 
defendant  secured  instructions  containing  a 
dear  and  forceful  statement  of  the  law  as  to  his 
lights,  error,  if  any,  in  instructing  that  the  Jury 
should  try  the  case  on  the  evidence,  and  not  on 
the  statements  of  attorneys,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  if  3128.  8154-3167,  S15&-3163, 
3169;  Dec.  Dig.  «=9ll72.] 

Appeal  from  Circnit  Court,  Adams  Coun- 
ty;  R.  B.  Jackson,  Jndge. 

Major  Davis  was  convicted  of  embezzle- 
ment, and  appeals.    Affirmed. 

This  is  an  appeal  from  a  conviction  of 
embezzlement    The  (pinion  states  the  facts. 

Among  other  errors  assigned^  it  Is  claim- 
ed that  the  third  Instruction  requested  by 
tbe  defendant  should  have  been  given.  Said 
Instmction  is  as  follows: 

"(3)  The  ooort  instructs  the  jury  that  they 
should  try  this  case  on  tbe  evidence  produced 
from  the  witnesses,  and  not  on  the  statements 
of  attomeysl" 

E.  E.  Brown,  of  Natchez,  for  appellant 
Boss  A.  Collins,  Atty.  Gen.,  for  the  State. 

COOK,  J.  Appellant  was  convicted  upon 
an  Indictment  charging  him  with  the  embez- 
zlement of  $1,311,  the  money  of  the  Bluff 
City  Savings  Bank,  a  corporation  of  which 
be  was  Che  assistant  cashier. 

[1]  Before  his  arraignment  the  defendant 
Interposed  a  demnrrer  to  the  indictment,  up- 
on these  gronnds,  viz.: 

"(1)  Said  indictment  fails  to  aver  in  proper 
form,  and  at  proper  place,  that  the  money  al- 


leged to  have  been  embeizled  "had  come  into  his 
possession  and  had  been  intrusted  to  his  care 
by  virtue  of  his  employment  as  such  clerk  and 
servant' 

"(2)  The  indictment  fails  to  properly  state 
the  offense  of  embezzlement 

"(3)  For  other  causes  to  be  shown  on  hear- 
ing.'' 

Omitting  the  formal  part,  the  Indictment 
charges: 

"That  Major  Davis,  late  of  tbe  county  afore- 
said, on  the  23d  day  of  March,  1914,  in  the 
county  aforesaid,  being  then  and  there  tiie  clerk 
and  servant  of  the  BlufC  City  Savings  Bank, 
a  Mississippi  corporation,  did  then  and  there,  by 
virtue  of  his  employment  as  such  clerk  and  serv- 
ant, have  in  and  under  his  care  and  possession, 
of  the  property  of  the  said  Bluif  City  Savings 
Bank,  money  in  the  amount  of  thirteen  hundred 
and  eleven  dollars,  and  of  the  value  of  thirteen 
hundred  and  eleven  dollars,  and  did  afterwards, 
then  and  there,  without  the  consent  of  the  said 
Bluff  City  Savings  Bank,  feloniously  embezzle 
the  same,  and  fraudulently  and  feloniously  con- 
vert the  same  to  his  own  use." 

We  think  the  Indictment  BUfflciently  charg- 
es tbe  crime  of  embezzlement  under  section 
1136,  Code  1906,  and  that  the  court  did  not 
err  In  overruling  the  demnrrer. 

[2]  Over  the  objection  of  defendant,  the 
court  permitted  a  witness,  wbo.  It  appears, 
was  the  cashier  of  the  bank,  to  testify  that 
tbe  Bluff  City  Savings  Bank  was  a  corpora- 
tion, and  it  also  unquestionably  appears 
from  the  whole  record  that  the  banking 
business  In  question  was  conducted  under 
tbe  name  of  the  Bluff  City  Savings  Bank. 
Where  proof  of  the  corporate  existence  of 
a  bank  Is  required,  its  mere  de  facto  exist- 
ence and  the  performance  of  the  fnnctlons- 
of  a  bank  will  meet  tbe  requirement  Bish- 
op's New  Criminal  Procedure,  voL  8,  i  456; 
Wharton's  Criminal  Evidence,  voL  1,  {  164a ; 
Encyclopedia  of  Evidence,  voL  3,  p.  604. 

[3]  The  defendant  pleaded  in  abatement 
of  tbe  Indictment  the  alleged  fact  that  the 
presiding  judge  was  not  a  judge  at  all  This 
plea  is  based  upon  the  averment  that  the 
judge  was  appointed  November  13,  1913, 
during  the  recess  of  the  Senate;  that  this 
appointment  was,  by  the  Governor,  trans- 
mitted to  tbe  Senate  at  the  January,  1914, 
session  thereof;  and  that  the  Senate  finally 
adjourned  without  confirming  the  ■  appoint- 
ment Without  discussing  whether  the  pre- 
siding judge  was  a  de  jure  judge,  or  merely 
a  judge  de  facto,  it  is  sufficient  to  say  that 
the  judge's  title  to  his  office  cannot  be  ques- 
tioned in  this  way.  The  law  prescribes  a 
way  by  which  this  question  may  be  properly 
put  in  issue  and  judicially  determined.  The 
plea  in  abatement  was  properly  overruled. 

[4]  Tbe  evidence  offered  by  the  state  tend- 
ed to  establish  that  tbe  alleged  embezzle- 
ment consisted  of  a  series  of  embezzlements 
extending  over  a  considerable  period  of 
time.  Evidence  was  offered  which,  if  be- 
lieved, would  have  authorized  a  conviction 
for  more  than  one  separate  and  distinct  em- 
bezzlement The  defendant  asked  the  court 
to  compel  the  state  to  elect  upon  which  par- 
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ticular  Item  It  would  ask  the  Jury  to  con- 
vict It  Is  tbe  contention  that  the  state 
must  stand  or  fall  upon  some  specific  act  of 
conversion.  In  other  words,  the  evidence 
tends  to  show  that  defendant  committed  a 
series  of  embezzlements.  The  conversion  of 
any  one  of  the  items  tbe  state  claims  he  did 
feloniously  embezzle,  if  true,  would  render 
defendant  guilty  of  a  distinct  and  separate 
crime. 

The  evidence  is  to  the  effect  that  the  de- 
fendant acted  as  receiving  teller  or  assistant 
cashier  for  quite  a  while,  and  evidence  was 
offered  by  the  state  which  would  warrant  a 
belief  that  he  embezzled  certain  sums  of 
money  on  several  separate  days,  and,  this 
being  true,  it  Is  insisted  the  state  should 
have  been  required  to  elect  and  stand  on  one 
of  the  alleged  conversions.  It  wlU  be  not- 
ed, to  make  the  point  clear,  that  defendant 
was  not  Indicted,  in  terms  at  least,  with 
having  embezzled  "a  balance  of  account," 
but  was  charged  with  the  embezzlement  of 
a  specific  sum  of  money — $1,811. 

In  Encyclopedia  of  Evidence,  under  title 
"Elmbezzlement,"  it  is  said: 

"It  is  competent  for  the  court  to  allow  evi- 
dence showing  a  series  of  acta  in  pursuance  of  a 
conspiracy,  as  all  tbe  acts  may  together  consti- 
tute conversion." 

The  rule  Just  quoted  seems  to  be  support- 
ed by  the  weight  of  authority. 

"Continuous  offenses  generally,  if  the  pleader 
chooses,  may,  like  those  not  continuous,  be  laid 
as  on  one  day  and  proved  by  acts  either  on  one 
day  or  many."  Bishop's  New  Criminal  Pro- 
cedure (4th  Ed.)  i  398. 

In  the  same  section  of  this  authority  we 
quote  this  statement  with  reference  to  the 
specific  crime  charged  in  tills  indictment, 
viz.: 

"Embezzlement,  when  committed  by  a  series  of 
connected  transactions  from  day  to  day,  may 
be  alleged  as  on  a  single  day,  and  the  real  facts 
be  shown  in  evidence." 

The  evidence  in  the  present  case  tends  to 
show  that  the  defendant  was  guilty  of  sys- 
tematically robbing  the  bank;  that  his  sys- 
tem consisted  of  converting  money  which 
came  into  his  hands  and  falsifying  his  books 
to  cover  up  his  tracks.  This  system  seems 
to  have  gone  along  for  a  long  time,  and  the 
evidence  of  some  of  the  alleged  embezzle- 
ments is  stronger  than  of  others;  but  in  the 
end  the  Jury  were  warranted  in  believing 
that  the  sum  total  of  his  peculations  amount- 
ed to  the  sum  named  in  the  indictment 

The  Supreme  Court  of  Oregon,  in  State  v. 
R^nhart  26  Or.  466,  38  Pac.  882,  gives  a 
clear  and  logical  statement  of  the  rule  and 
the  reasons  for  its  enforcement    We  quote: 

"The  trust  and  confidence  reposed  in  him  [the 
accused]  necessarily  affords  the  amplest  oppor- 
tunity to  misappropriate  the  funds  intrusted 
to  his  care,  and  makes  it  almost,  if  not  quite, 
impossible  to  prove  just  when  and  bow  it  was 
done,  but  the  ultimate  fact  of  embezzlement  is 
susceptible  of  direct  proof,  and  that  is  the  act 
against  wbich  tbe  statute  is  directed.  The 
crime  may,  as  in  the  case  at  bar,  consist  of  many 
act*  done  in  a  series  of  years,  and  the  fact 


at  last  be  discovered  that  the  employer's  funds 
have  been  embezzled,  and  yet  it  be  impossible  for 
the  prosecution  to  prove  the  exact  time  or  man- 
ner of  each  or  any  separate  act  of  conversion. 
In  such  cose,  if  it  should  be  compelled  to  elect 
and  rely  for  conviction  upon  any  one  single  act, 
the  accused,  altbough  he  might  be  admittedly 
guilty  of  embezzling  large  snms  of  money  in  the 
aggregate,  would  probably  escape  conviction. 
The  law  does  not  afford  exemption  from  just  and 
merited  punishment  on  mere  technical  grounds, 
which  do  not  in  any  way  affect  the  guilt  or  in- 
nocence of  the  defendant  or  the  merits  of  th« 
case." 

It  seems  to  ns  that  in  the  practical  ea- 
forcement  of  the  criminal  laws  and  the  imn- 
Ishment  of  criminals,  and  especially  that 
class  of  criminals  who  usually  resort  to  em- 
bezzlement of  trust  funds,  would  be  made 
well-nigh  impossible,  if  the  state  were  com- 
pelled to  rely  for  conviction  upon  the  proof 
beyond  all  reasonable  doubt  of  one  of  the 
many  acts  of  a  shrewd  malefactor.  The  state 
might  be  able  to  show  beyond  all  perad- 
venture  of  a  doubt  that  the  defendant  had. 
for  years  systematically  robbed  his  employer 
of  many  thousands  of  dollars,  but  it  might  be 
difficult,  if  not  impossible,  to  pick  oat  one 
item  and  prove  that  to  the  satisfaction  of  the 
Jury.  In  the  instant  case  the  state  relied 
for  conviction  on  evidence  supporting  the 
theory  that  defendant  had  for  a  long  time 
systematically  converted  the  money  of  the 
bank.  The  result  of  the  evidence  is  that  de- 
fendant had  embezzled  the  funds  Intrusted 
to  his  care.  Of  that  there  seems  to  be  no 
room  for  doubt 

We  decline  to  hold  that  there  was  any  er- 
ror in  refusing  to  require  the  state  to  pick 
out  one  particular  item  of  the  series  of  em- 
bezzlements and  to  stand  on  that  for  convic- 
tion. 

[6,  6]  It  Is  farther  claimed  that  the  court 
erred  in  giving  this  instruction  for  the  state: 

"The  court  instructs  the  jury  for  the  state 
that,  if  you  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt  that  Major  Davit 
was  employed  as  clerk  or  servant  by  the  Bluff 
City  Savings  Bank,  and  that  by  virtue  of  his 
employment  of  such  clerk  or  servant  he  received 
into  bis  possession  or  custody  money,  and  that 
he  feloniously,  willfully,  and  unlawfully  embez- 
zled said  money  to  the  amount  of  $25,  then  the 
defendant  is  guilty  as  charged,  and  the  jury 
should  so  find. 

The  contention  seems  to  be  that  the  rep- 
resentative for  the  state,  in  asking  this  in- 
struction, elected  to  stand  on  one  item.  We 
do  not  so  understand.  We  assume  that  the 
district  attorney  Intended  to  inform  the  Jury 
that  they  could  not  convict  the  defendant 
unless  they  believed  he  had  embezzled  as 
much  as  $25.  In  other  words,  defendant  was 
indicted  for  a  felony,  and  the  district  at- 
torney did  not  ask  a  conviction  for  less  than 
a  felony.  However  that  may  be,  we  cannot 
see  that  defendant  was  in  any  way  prejudic- 
ed by  the  instruction,  as  it  gave  htm  more 
than  he  was  entitled  to  receive. 

[7]  There  was  no  error  of  which  defend- 
ant can  complain  in  refusing  instruction  No. 
8.   There  la  considerable  doubt  as  to  the  pro- 
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priety  of  giving  thla  Instmction  In  any  case, 
but  snreljr  the  defendant  here  cannot  com- 
plain of  any  failure  on  the  part  of  counsel 
to  secure  for  him  a  clear  and  forceful  state- 
ment of  the  law  as  to  his  rights  In  the  prem- 
iaea. 

We  have  given  careful  consideration  to  the 
argument  of  counsel  and  to  the  points  pre- 
sented In  his  brief,  and  we  believe  that  ap- 
pellant had  a  fair  and  impartial  trial,  and 
there  Is  nothing  in  the  record  wbidi  will 
Justify  a  reversal. 

Affirmed. 

aOS  HIsa.  Tit) 

HOLUDAT  V.  STATB.    (Na  17678.) 
(Supreme  Court  of  Miaaiasippi.    Feb.  8,  1916J 

1.  CanaNAi.  Law  €==>1170— Habiiless  Ebbob 
—Exclusion  or  Evidsrck. 

°  In  a  prosecution  for  the  unlawful  sale  of 
intoxicating  liqaors,  any  error  in  excluding  evi- 
dence that,  on  the  trial  of  another  for  the  same 
offense,  defendant  allowed  himself  to  be  used  in 
an  effort  to  entrap  the  state's  witnesses  into 
pointing  out  the  wrong  person  as  the  guilty  pai^ 
ty,  and  was  himself  mistakenly  identined  as  such 
person,  was  harmless,  where  the  jury  got  the 
benefit  of  the  excluded  evidence  in  spite  of  the 
court's  rulings. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  3145-^163;  Dec  Dig.  ^=s> 
1170.] 

2.  CBiiaNAi,   Law    «=>829  — Instbuctions— 
Alibi— Reasonablk  Dottbt. 

Where  the  court  clearly  instructed  on  rea- 
sonable doubt,  it  was  not  error  to  refuse  an  in- 
struction that  defendant  was  entitled  to  an  ac- 
quittal, where  the  evidence  to  sustain  an  alibi 
raises  a  reasonable  doubt  as  to  guilt. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011 ;   Dec  Dig.  iS=9829.] 

3.  Cbiuinal   Law   «=3785— Catjtionabt  Ih- 

STBUCnOHS. 

The  fact  that  a  detective  testifies  in  a  crim- 
inal case  does  not  authorize  an  instruction  to 
cautiously  scrutinize  his  testimony. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  81  1774,  1776-1781,  1889-1894 ; 
Dec  Dig.  «=785.J 

Appeal  from  Circuit  Cotirt,  Coahoma  Coun- 
ty;   T.  B.  Watkins,  Judge. 

Dan  Holliday  was  convicted  of  the  unlaw- 
ful sale  of  Intoxicating  liquors,  and  appeals. 
Affirmed. 

Salter  &  Longino,  of  Clarksdale,  for  appel- 
lant. Boss  A.  Collins,  Atty.  Gen.,  for  the 
State. 

COOK,  J.  Appellant  was  convicted  for  the 
unlawful  sale  of  intoxicating  liquors,  and, 
being  not  altogether  satisfled,  appeals  to  this 
court  for  relief. 

[1]  We  gather  from  the  record  that  an  af- 
fidavit had  been  made  against  Walter  Sellers 
for  selling  intoxicating  liquors.  When  this 
cause  came  on  for  trial  before  the  Justice  of 
the  peace,  the  witnesses  for  the  state  were 
asked  to  point  out  the  man  who  sold  them 
the  liquor,  and  they  pointed  to  the  defendant 
to  this  case — Dan  Holliday.  Whereupon 
Walter  Sellers  was  discharged,  and  the  of- 


ficer of  the  law  made  an  affidavit  against 
Dan  Holliday. 

We  also  gather  from  the  record  that,  on 
the  trial  of  appellant  In  the  circuit  court, 
his  counsel  offered  to  prove  what  occurred  on 
the  trial  of  Sellers  in  the  Justice  court  It 
seems  that  Sellers,  or  his  counsel,  endeavor- 
ed to  set  the  stage  so  as  to  entrap  the  state's 
witness  into  pointing  out  some  other  person 
for  Sellers  than  Sellers  himself. 

To  pull  off  this  little  comedy,  appellant 
was  induced  to  sit  behind  counsel  in  such 
manner  as  to  indicate  that  he  was  the  party 
on  triaL  When  the  state's  witnesses  were 
asked  to  point  out  the  man  who  sold  them 
the  liquor,  they  promptly  identified  Holliday 
as  the  man.  So  It  was  that  instead  of  stag- 
ing a  comedy,  so  far  as  appellant  is  con- 
cerned, they  had  staged  a  tragedy.  In  other 
words,  they  bad  baited  the  hook  to  catch 
suckers,  but  they  caught  a  tiger  instead. 

When  appellant  undertook  to  have  a  wit- 
ness rehearse  the  harrowing  details  of  this 
serio-comic  performance  in  the  Justice  court, 
the  district  attorney  interposed  an  objec- 
tion, which  was  sustained.  It  is  a  bit  diffi- 
cult to  see  how  a  rehearsal  of  the  occur- 
rence In  the  Justice  court  could  be  of  any 
value  to  appellant  True,  it  might  have  fur- 
nished amusement  to  the  Jury  and  kept  them 
guessing  as  to  the  pertinence  of  the  diversion 
to  the  matter  in  hand.  There  seems  to  be 
no  doubt  that  the  state's  witnesses  were  un- 
acquainted with  the  man  who  sold  them  the 
liquor.  They  did  not  know  his  name;  but 
they  did  know  the  man. 

The  state's  witnesses  are  called  detectives, 
which  means  that  they  were  used  by  the 
officers  to  catch  "blind  tigers"  and  to  break 
up  the  sale  of  Intoxicants.  They  say  they 
bought  liquor  from  this  defendant  and  were 
informed  that  his  name  was  Sellers ;  that 
be  told  them  his  name  was  Sellers  when 
they  got  the  liquor.  The  Jury  believed  the 
detectives,  and  it  thus  appears  that,  when 
appellant  attempted  to  play  the  clown  in  the 
free  show  pulled  off  in  the  Justice  court,  he 
succeeded  in  putting  his  own  neck  in  the 
lialter. 

The  record,  we  think,  shows  that  the  Jury 
got  the  benefit  of  what  defendant  was  seek- 
ing to  prove  in  spite  of  the  rulings  of  the 
court  upon  the  details  and  the  manner  of 
getting  the  alleged  evidence  before  the  Jury. 

[2]  This  defendant  undertook  to  show  his 
innocence  by  proving  that  he  was  not  at  the 
alleged  scene  of  the  crime  at  the  time  fixed 
by  state's  witnesses,  but  was  at  another 
place.  He  did  not  succeed  very  well,  but  we 
will  assume  that  he  did  for  the  purpose  of 
the  next  assignment  of  error. 

The  court  refused  to  instruct  the  Jury 
as  follows: 

"The  court  instructs  the  jury  for  defendant 
that  where  the  defense  1b  an  alibi,  and  the  evi- 
dence in  support  of  it,  viewed  in  connection  v-'itb 
all  the  testimony,  is  in  tliis  particular  case  suffi- 
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dent  to  raise  a  reasonable  donbt  as  to  JioQt, 
the  accused  is  entitled  to  an  acquittaL" 

We  do  not  tblnk  there  was  any  error  In 
refusing  this  instruction.  Of  course  the 
court  should,  when  requested,  define  alibi 
and  Inform  the  jury  that  It  Is  a  legal  defense. 
The  Instruction,  as  requested,  merely  tells 
the  jury  that  they  should  acquit  the  defend- 
ant, U  they  had  a  reasonable  doubt  of  his 
gnUt  The  given  instruction  told  the  jury 
the  same  thing  In  different  language. 

[3]  The  court  refused  to  Instruct  the  Jnry 
that  it  was  their  duty  to  "cautiously  scru- 
tinize" the  testimony  of  a  detective.  The 
jury  should  cautiously  and  carefully  weigh 
the  evidence  of  all  witnesses,  but  we  Irnow 
no  statute  or  rule  of  evidence  which  requires 
the  jury  to  regard  detectives  as  liars,  nntll 
the  contrary  is  proven.  There  is  no  law  an- 
thorlzlng  the  court  to  say  that  detectives' 
evidence  should  be  lool^ed  upon  with  sus- 
picion. The  jury  are  the  sole  judges  of  the 
credibility  of  witnesses  and  the  weight  of 
evidence,  and  they  are  just  as  able  to  dis- 
criminate between  witnesses  as  la  the  Judge: 

Affirmed. 

(108  Miss.  TSZ) 

KING  ▼.  MILES  et  aL     (Na  16672.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1915.) 

L  Bankbtjptct    «=>14S— Pbopsbtt    Vesximo 
IN  Tbustee— Insdbance  Policiks. 

Under  Bankr.  Act  (Act  July  1,  1898,  80 
StaL  565,  c.  541  [U.  8.  Comp.  St.  1013,  § 
9654])  i  70a,  providing  that,  wlieD  any  bank- 
rupt shall  have  any  insurance  policy  wUch 
has  a  cash  surrender  value  payable  to  him- 
self, his  estate,  or  personal  representatives, 
he  may  pay  or  secure  to  the  trustee  such  sur- 
render value  and  continue  to  hold  the  policy 
free  from  the  claims  of  creditors,  and  that  oth- 
erwise the  policy  shall  pass  to  the  trustee  as 
assets,  a  trustee  can  claim  only  the  cash  sur- 
render value,  thousb  the  entire  proceeds  of  the 
policy  become  avaiuible  before  adjudication,  and 
the  trustee  has  no  right  whatsoever  to  a  policy 
having  no  cash  surrender  value. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  f§  194,  201,  202,  213-217,  223,  224; 
Dec.  Dig.  <S=»143.] 

2.  BAirKBUTTCT  «s>148— RioHT  or  Tbustek 

— INSUEAJJCB  Policy. 

Where  insurance  policies  on  the  life  of 
a  bankrupt  had  been  assigned  as  security  for 
an  indebtedness  greater  than  their  cash  sur- 
render value,  and  moreover  were  exempt  under 
Laws  1008,  c.  175,  providing  that  the  proceeds 
of  a  life  insurance  policy  not  exceeding  $5,(X)0, 
payable  to  the  executor  or  administrator  of  the 
insared,  shall  inure  to  the  heirs  or  legatees, 
freed  from  all  liability  for  debts  with  certain 
exceptions,  the  court,  in  a  suit  by  the  trustee 
in  hankruptc;  against  the  assignee  to  recover 
premiums  paid  to  the  assignee  by  the  bankrupt 
wtule  insolvent,  had  no  power  to  adjudicate 
the  title  to  the  policies  as  between  the  trustee 
and  the  assignee,  as  the  trustee  had  no  right 
or  claim  thereto  which  could  be  adjudicated. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  $$  194,  201,  202,  213-217.  223.  224; 
Dec.  Dig.  <S=>143.] 

3.  Bamkbuptot    $=9399    —    Ezxmptions    — 
Waiveb  of  Exemptions. 

A  banlirupt  by  listing  insurance  policies 
in   his  schedule  of  property  and  reciting  that 


they  weR  held  by  a  creditor  by  assignment  for 
a  debt,  without  claiming  them  as  exempt  ot 
making  any  daim  whatever  regarding  them, 
or  any  statement  that  they  were  property  be- 
longing to  the  estate,  did  not  waive  the  exemp- 
tion. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
(3ent.  Dig.  {{  657-669;    Dec  Dig.  «=»399.] 

4.  EsTOPPEX  «=»98— Tbstimony  as  Witness 
— Assignments— Rights  of  Assignee. 

In  a  suit  by  the  administratrix  of  ttie  hold- 
er of  insurance  ttolicies  against  an  assipnee 
thereof  to  recover  the  amount  of  the  pobciea 
on  the  theory  that  they  were  assigned  as  col- 
lateral security  for  an  indited ness  which  had 
been  paid,  no  estoppel  could  be  predicated  on 
the  fact  that  insured  testi6ed  in  a  prior  action 
between  his  trustee  in  bankruptcy  and  the  as- 
signee to  recover  premiums  paid  to  the  assignee 
by  insured  while  insolvent,  in  wUch  suit  the 
title  to  the  policies  was  not  in  issue. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  290;   Dec.  Dig.  ®=>9S.] 

5.  JUDGinCNT   «=>688  —   CoNOLDSIVBHraB'  — 
Mattebs  Concluded. 

An  action  by  the  administratrix  of  a  bank- 
rupt against  an  assignee  of  p<4icie8  on  the 
bankrupt's  life,  claimed  to  have  been  assigned 
as  collateral  security  for  an  indebtedness  wuidi 
had  been  paid,  to  recover  the  amount  of  the 
policies,  was  not  barred'  by  the  Judgment  in 
an  action  by  the  trustee  in  bankruptcy  against 
the  assignee  to  recover  premiums  paid  to  the 
assignee  by  the  bankrupt  wliile  insolvent,  in 
wliich  it  was  alleged  by  the  trustee  and  admit- 
ted by  the  assignee  that  the  policies  had  been 
assigned  to  her  absolutely  and  unconditionally 
and  not  as  security,  as  neither  the  parties  nor 
the  cause  of  action  was  the  same. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1211;    Dec  Dig.  <8=»688.] 

Appeal  from  Chancery  Coort,  Zazoo  Coun- 
ty;  P.  Z.  Jones,  Chancellor. 

Bill  by  Miss  LetltU  King,  administratrix 
of  Charles  U  King,  deceased,  against  Mrs. 
Mary  R.  Miles  and  others.  From  a  decree 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  L.  Brown  and  WUUams  ft  George,  all 
of  Tazoo  City,  and  Mayes  ft  Mayes,  of  Jack- 
son, for  api)eUant  Noel,  Boothe  ft  Pepper,  of 
Lexington,   for   appellees. 

REED,  J.  This  is  an  appeal  from  the  de- 
cree of  the  chancellor  aastaintng  the  plea  ot 
res  adjudicata,  and  dismissing  appellant's 
bill  of  complaint 

Appellant,  Miss  Letitia  King,  administra- 
trix of  the  estate  of  Charles  L.  King,  de- 
ceased, filed  her  bill  in  chancery  against  the 
appellee,  Mrs.  Mary  R.  Miles,  then,  a  resi- 
dent of  the  state  of  Louisiana,  and  certain 
other  parties  who  were  indebted  to  Mrs. 
Miles,  and  who  were  made  parties  in  order 
to  subject  the  amounts  that  they  severally 
owed  to  the  payment  and  satisfaction  of  such 
decree  as  might  be  rendered  in  favor  of  ap- 
pellant against  Mrs.  Miles. 

Appellant,  as  administratrix,  sought  to  re- 
cover from  Mrs.  Mary  R.  Miles  the  amount 
of  $10,(X)0  and  Interest,  being  the  proceeds 
of  two  Insurance  policies  of  $5,000  each  in 
the  New  Tork  life  Insurance  Ck>mpany  on 
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the  life  of  Ch&rles  ti.  King,  wbo  died  Oc- 
tober XL,  1911. 

Photographs  of  the  two  policies  are  with 
the  record  In  this  case,  and  are  now  before 
us.  Both  policies  originally  were  made  pay- 
able to  the  executors,  administrators,  or  as- 
signs of  the  insured.  Later  there  was  a 
change  in  the  beneficiary,  so  that  the  policies 
were  made  payable  to  Miss  Letltla  King,  sis- 
ter of  the  Insured.  Subsequent  to  this  a 
change  was  made  again  in  the  beneficiary, 
whereby  the  policy  was  made  payable,  as  at 
first,  to  the  executors,  administrators,  and 
assigns.  The  policies  were  then  assigned  and 
transferred  to  Mrs.  Mary  B.  Miles  by  the 
insured. 

Appellant  averred  In  her  bill  that,  though 
the  assignments  to  Mrs.  MUes  are  absolute 
in  terms,  they  were  nevertheless  made  for 
the  purpose  of  securing  to  her  certain  in- 
debtedness owing  by  Charles  L.  King,  the 
insured,  for  advances ;  that  the  policies  were, 
by  understanding  between  Mrs.  Miles  and 
Mr.  B^g,  held  as  a  continuing  security  for 
like  advances  made  by  her  to  him  during 
subsequent  years;  that  Mrs.  Miles  never  ac- 
quired any  right,  title,  or  Interest  in  the 
policies,  other  than  that  of  security  for  snch 
advances;  and  that  she  continued  to  hold 
them  only  as  such  security. 

It  appears  from  the  averments  in  the  bUl 
that  the  entire  indebtedness  secured  by  the 
policies  of  insurance  was  paid  to  Mrs.  MUes ; 
that,  when  she  was  fully  paid,  the  policies 
were  released  from  the  pledge  as  secorlty; 
and  that  she  was  then  Indebted  to  appel- 
lant, as  administratrix  of  the  estate  of 
Charles  L.  King,  for  the  proceeds  of  the  poli- 
cies, which  proceeds  she  collected  by  virtue 
of  the  assignment  to  her,  and  was  holding 
as  tmstee  for  the  benefit  of  the  estate. 

Charles  L.  King  was  adjudicated  a  bank- 
rupt on  Ifarch  9,  1909.  In  the  schedule  of 
property  filed  by  him,  and  under  the  subdivi- 
sion "policies  of  insurance,"  he  made  the 
following  mention  of  the  two  policies  of  in- 
surance on  his  life: 

"PoUdes  for  $10,000  in  New  Tork  Life  pay- 
able to  rister.  Miss  M.  L.  King,  but  now  held 
by  Mrs.  M.  R.  Miles  by  assi^ninient  for  debt  of 
$3,094.70,  worth  about  $1,800." 

The  bankrupt  made  no  other  reference  to 
the  policies,  did  not  claim  them  in  the  sched- 
ule as  exempt,  and  they  were  not  set  aside 
to  him  by  the  bankrupt  court  as  exempt  It 
Is  patent  that  Mr.  King  was  in  error  in  de- 
scribing the  property  In  his  schedule  as  pay- 
able to  his  sister.  It  appears  that  he  only 
showed  in  the  schedule  that  the  policies 
were,  at  the  time  of  their  surrender,  worth 
about  $1,800,  and  were  assigned  as  security 
for  an  Indebtedness  of  $3,094.70  to  Mrs.  M. 
R.  Miles.  He  did  not  make  any  claim  what- 
ever regarding  the  policies,  nor  any  state- 
ment that  they  were  property  belonging  to 
his  bankrupt  estate.  It  is  not  apparent,  from 
the  terms  of  the  poUdes,  that  they  had  any 
lash  surrender  value,  and  no  custom  of  the 


company  tseating  them  as  having  such  is  al- 
leged or  proven.  However,  we  will  in  this 
consideration  treat  them  as  having  a  value 
when  listed  by  the  bankrupt 

Appellee  Mrs.  Miles,  in  defense  to  the  bill 
of  complaint  In  the  case  at  bar,  claimed  that 
appellant  was  barred  from  recovery  of  the 
proceeds  of  the  insurance  policies  In  this 
case,  by  reason  of  the  adjudication  of  the 
court  in  a  former  case  brought  against  her 
by  E.  L.  Xrenholm,  trustee  of  the  estate  of 
Charles  L.  King,  bankrupt,  which  cause  Is 
numbered  3631  on  the  general  docket  of  the 
chancery  court  of  Yazoo  county.  In  that  suit' 
the  trustee  sought  to  recover:  (1)  Certain 
usurious  Interest  paid  by  the  bankrupt  to 
Mrs.  Miles;  (2)  certain  overcharges  in  rent; 
and  (3)  certain  sums  paid  by  the  bankrupt  to 
Mrs.  ItQles  for  premiums  paid  by  her  on  the 
two  insurance  policies.  It  was  charged  in 
the  bill  in  that  case  that  the  Insurance  poli- 
cies had  been  previously  assigned,  transfer- 
red, and  delivered  by  the  bankrupt  to  Mrs. 
Miles  absolutely  and  unconditionally,  and 
not  as  security  for  advances  by  her  to  him; 
and  that  the  amounts  paid  by  the  bankrupt 
to  her  to  refund  the  payments  by  her  of  the 
premiums  were  so  paid  by  him  while  he  was 
wholly  insolvent  and  unable  to  pay  his  debts, 
which  insolvency  was  then  known  to  Mrs. 
MUes,  and  that  such  payments  were  In  fraud 
of  the  bankrupt's  creditors,  who  might,  at 
the  time  of  the  filing  of  the  petition  by  the 
bankrupt  had  bankruptcy  not  Intervened, 
have  maintained  their  suits  against  her  to 
recover  the  same,  and  which  rights  the  trus- 
tee, under  the  Bankrupt  Act,  is  subrogated 
to  and  invested  therewith,  for  the  benefit  of 
the  bankrupt's  creditors. 

In  her  answer  to  the  bill  of  complaint  In 
that  case  (cause  3631),  Mrs  MUes  denied  col- 
lecting usurious  Interest  and  her  liability  for 
any  overcharge  in  rent  She  admitted  that 
the  policies  were  transferred  and  delivered 
to  her  absolutely  and  unconditionaUy  by 
Mr.  King,  and  that  she  thereafter  had  the 
fall  ownership  thereof.  She  denied  that 
Mr.  King  was  wholly  insolvent  and  unable 
to  pay  his  debts  when  he  refunded  the  premi- 
ums she  had  paid,  and  denied  her  liability  to 
the  trustee  for  amonnts  of  such  premiums. 

Evidence  was  heard  in  that  cause  (No. 
3631) ;  both  Mrs.  Miles  and  Mr.  King  giving 
depositions.  The  following  decree  was  then 
rendered  by  the  chancellor: 

"This  cause  coming  on  this  day  for  final  bear- 
ing on  the  pleadings,  proofs,  and  all  the  pa- 
pers in  the  cause,  and  the  court,  having  fully 
considered  the  same,  is  of  the  opmiou  that  the 
complainant  is  entitled  to  reoover  on  the  three 
demands  made  by  his  amended  bill  and  now 
before  the  court,  viz.,  usury,  demand  for  over- 
charges in  rent,  and  premiums  paid  on  insur- 
ance polieieB,  together  with  interest  thereon, 
the  sum  of  $6,500,  and  on  no  other  demand. 
It  is  therefore  ordered,  adjured,  and  decreed 
that  the  complainant,  B.  L.  Trenholm,  trustee 
of  the  estate  of  C  L.  King,  bankrupt,  do  have 
and  recover  of  the  defendant  Mrs.  Mary  R. 
Miles  the  sum  of  $6,600,  and  all  costs  of  court ; 
and  it  is  further  ordered,  adjudged,  and  decreed 
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that  the  said  Mrs.  Mai7  R.  Miles  d«  have  and 
Ktain  as  her  absolute  property  the  insurance 
policies  mentioned  in  said  bill  of  complaint  and 
the  proceeds  thereof,  free  from  any  and  all 
claims  thereto  made  or  to  be  made  by  said 
complainant." 

In  the  case  at  bar  much  testimony  was 
beard,  and  .extensive  accounting  between 
Mrs.  Miles  and  Mr.  King,  Involving  large 
amounts  and  going  over  a  number  of  years, 
was  presented.  The  chancellor  decided  the 
case  In  favor  of  Mrs.  Miles  on  the  defense 
of  res  adjudlcata  alone,  and  he  did  not  pass 
upon  the  case  in  any  other  respect  This 
Is  shown  by  his  decree  sustaining  the  plea 
and  dismissing  the  bill,  which  is  as  follows: 

"This  cause  coming  on  this  day  to  be  beard 
on  the  pleadings,  proofs,  and  all  the  papers  in 
the  cause,  and  the  court,  being  of  opinion  that 
the  facts  in  support  of  the  plea  of  res  adju- 
dicata,  and  the  plea  thereof,  are  a  complete  de- 
fense to  the  entire  bill  of  complaint,  does  not 
pass  npon  any  other  question  involved  by  the 
pleadings  and  proo£B,  Out,  deciding  the  cause 
on  that  plea  alone,  doth  order,  adjudge,  and  de- 
cree that  the  bill  of  complaint  of  Letitia  King, 
administratrix  of  the  estate  of  C.  L.  King,  de- 
ceased, against  the  defendant  Mary  R.  Miles 
et  al.,  be  and  the  same  hereby  is  dismissed 
at  the  cost  of  the  complainant. 

It  will  be  seen  that  there  was  no  Issue  In 
the  first  case  (cause  3631)  between  the  trus- 
tee and  Mrs.  Miles  relative  to  the  property 
in  the  two  policies.  The  controversy  be- 
tween them,  which  related  to  the  insurance 
in  any  way,  was  the  right  of  the  trustee  t» 
recover  from  Mrs.  Miles  the  amounts  paid 
by  the  bankrupt,  while  insolvent,  to  her  for 
premiitms  on  policies  which  she  claimed  to 
own  absolutely  and  unconditionally.  This 
was  the  only  matter  between  the  parties  to 
that  suit  touching  the  insurance  policies  for 
the  adjudication  by  the  court. 

[1  ]  The  trustee,  by  virtue  of  the  surrender 
in  bankruptcy-  by  CHiarles  L.  King,  could 
ooij  have  received  and  have  been  vested 
virith  the  cash  surrender  value  of  the  poli- 
cies. Section  70a  of  the  Bankrupt  Act  of 
1898;  Holden  v.  Stratton,  198  U.  S.  202,  26 
Sup.  Gt  666,  49  U  Ed.  1018;  Hiscock  ▼. 
Mertens,  205  U.  S.  202,  27  Sup.  Ct  488,  61 
It.  Ed.  771;  Burlingham  v.  Grouse,  228  U. 
S.  459,  33  Sup.  Gt  564,  57  L.  Ed.  020,  46  L. 
R.  A.  (N.  S.)  148;  Everett  v.  Jndson,  228  U. 
S.  474,  33  Sup.  Gt  668,  67  L.  Ed.  927.  46  Ia 
R.  A.  (N.  S.)  154;  Andrews  v.  Partridge,  228 
U.  S.  470,  33  Sup.  Gt  570,  57  L.  Bd.  929. 

In  Burliogham  v.  Grouse,  supra,  it  was 
decided  that  the  trustee  could  not  claim  as 
an  asset  a  policy  upon  the  bankrupt's  life 
payable  to  his  executors,  administrators,  or 
assigns,  where  the  insurance  company  pre- 
viously advanced  to  the  bankrupt  the  full 
surrender  value  stipulated  in  the  policy.  In 
Andrews  v.  Partridge,  supra,  it  was  held 
that  the  cash  surrender  value  is  to  be  ascer- 
tained as  of  the  date  of  the  filing  of  the 
petition,  and  that  the  right  of  the  bankrupt 
to  pay  to  the  trustee  such  value,  and  to 
continue  to  bold  the  policy,  la  not  extin- 


guished by  the  death  of  the  bankrupt  after 
the  filing  of  the  petition,  and  that  such  right 
may  be  exercised  by  his  executors.  In  £]v- 
erett  t.  Judson,  supra,  it  was  decided  that 
the  time  when  the  petition  in  bankruptcy  Is 
filed  fixes  the  cash  surrender  value  of  insur- 
ance policies  on  the  bankrupt's  Ufe;  and 
that  the  death  of  the  bankrupt  between  the 
filing  of  the  petition  and  the  adjudication 
does  not  make  the  proceeds  of  the  policy, 
over  and  above  the  cash  surrender  value,  as- 
sets In  the  hands  of  the  trustees. 

It  will  be  seen  from  the  decisions  of  these 
cases  that  the  trustee  cannot  claim  any 
more  than  the  cash  surrender  value  of  a 
policy  at  the  time  of  the  filing  of  the  peti- 
tion, even  though  the  entire  proceeds  become 
available  before  adjudication;  and  further 
that  the  trustee  has  no  right  whatsoever  to 
a  policy  In  which  there  is  no  cash  surrender 
value. 

It  was  held  in  the  case  of  Dreyfus  ▼.  Bar- 
ton, 98  Miss.  758,  64  South.  254,  that  the 
cash  surrender  value,  at  the  time  of  adjudi- 
cation, of  a  policy  on  the  life  of  the  bank- 
rupt is  exempt  under  the  statute  (chapter 
175,  Laws  1908),  providing  that  policies  of 
insurance,  payable  to  the  executors  or  ad- 
ministrators of  the  insured,  shall  inure  to 
the  heirs  or  legatees  free  from  all  liability 
for  the  debts  of  the  decedent,  except  pre- 
miums paid  on  the  policy,  etc. ;  and  In  the 
opinion  in  this  case  Holden  v.  Stratton,  su- 
pra, was  cited  and  relied  on. 

[2]  In  the  case  at  bar  the  bankrupt  men- 
tioned the  policies  in  his  schedule,  and  gave 
their  surrender  value,  and  showed  that  such 
policies  had  been  assigned  as  security  for 
an  amount  greater  than  such  value.  If  this 
was  true,  then  there  was  no  property  there- 
in whatever  to  be  received  and  disposed  of 
by  the  trustee.  In  addition  to  this,  under 
the  holding  in  Dreyfus  v.  Barton,  supra,  the 
cash  surrender  value  of  the  policies  was  ex- 
empt Therefore  it  could  not  have  been  ad- 
judicated by  the  court  that  the  trustee  had 
any  right  or  claim  to  the  poUdes. 

It  la  claimed  that  the  policies  were  ad- 
Judged  to  belong  to  Mrs.  Miles  in  the  final 
decree  in  the  cause  <tf  Trenbolm,  Trustee,  v. 
Miles,  No.  8631,  by  reason  of  the  statement 
in  the  decree  tbat  she  should  "have  and  re- 
tain as  her  absolute  property  the  insurance 
policies  mentioned  in  said  bill  of  complaint, 
and  the  proceeds  thereof,  free  from  any  and 
all  claims  thereto  made  or  to  be  made  by 
said  complainant"  We  do  not  see  that  this 
statement  by  the  chancellor  In  his  decree 
can  have  the  efTect  claimed.  It  follows, 
from  what  we  have  already  said  relative  to 
the  vesting  of  an  Interest  in  the  policies  in 
the  trustee,  tbat  the  trustee  had  no  Claim 
or  right  to  the  policies  for  adjudication,  and 
that  therefore  the  chancery  court  had  no 
power  to  make  a  decree  adjudicating  the  Or 
tie  as  between  the  trustee  and  Mrs.  MilesL 
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[3]  We  see  nothing  In  the  Ustlng  of  the 
polldes  by  the  bankrupt  in  hla  schedule  to 
oonstltnte  a  waiver  of  exemption.  We  note 
the  argument  by  counsel  for  appellee  that, 
as  the  policy  was  made  payable  to  Mrs. 
Mllea  by  the  assignment,  they  were  not  ex- 
empt because  the  statute  relied  on  la  ap- 
plicable only  to  policies  payable  to  the  ex- 
ecutor or  administrator  of  the  Insured;  but 
Mrs.  Miles'  absolute  ownership  of  the  prop- 
erty is  contested  in  the  present  case,  and  Is 
a  question  for  decision,  and  cannot  avail 
now  to  sustain  counsel's  contention. 

[4]  There  Is  no  force  in  the  contention  of 
appellees  that  there  is  an  estoppel  in  this 
case  because  Mr.  King  testified  in  the  first 
case.  None  of  his  actions  In  that  case  will 
preclude  appellant  from  maintaining  her 
suit  by  proper  proot 

[C]  There  is  not  an  identity  of  parties 
complainant  and  their  quality  In  bringing 
suit  in  the  first  case  and  the  present  one. 
In  the  first,  the  complainant  was  a  trustee 
in  bankruptcy  suing  for  the  benefit  of  cred- 
itors. In  this  case  the  suit  is  by  another 
person,  who  is  an  administratrix,  for  the 
benefit  of  an  estate  of  a  decedent 

The  identity  of  the  cause  of  action  la  not 
the  same.  The  first  case  was  to  recover  the 
amount  paid  by  a  bankrupt,  while  insolvent, 
for  premiums.  The  present  case  is  to  re- 
cover the  full  proceeds  of  a  policy  which  ac- 
crued to  the  rightful  beneficiary  upon  the 
death  of  the  Insured.  There  is  a  difference 
In  identity  in  the  things  sued  for.  The  first 
case  Involved  the  wrongful  payment  of  pre- 
miums by  a  bankrupt,  as  well  as  illegal 
charges  of  Interest  and  rent.  The  second  in- 
volved the  full  amount  of  Insurauce  paid 
upon  the  death  of  the  insured. 

We  cannot  see  that  the  identical  matter 
In  issue  in  this  case  was  determined  by  the 
former  adjudication.  The  decree  in  that 
former  action  is  not  so  in  point  as  to  con- 
trol the  issue  in  the  pending  one.  We  there- 
fore conclude  that  the  chancellor  erred  in 
anstainlng  the  plea  of  res  adjudlcata. 

Appellees  desire  us  to  go  into  the  full  con- 
sideration of  all  of  the  Issues  in  this  case, 
in  addition  to  that  of  res  adjudlcata.  The 
record  shows  that  there  are  a  large  number 
of  matters  for  account  The  transactions 
and  dealings  between  Mrs.  Miles  and  Mr. 
King  extend  over  a  number  of  years.  Er- 
rors claimed  in  the  accounts  would  have  to 
be  carefully  examined.  Considerable  exam- 
ination and  investigation  is  necessary.  The 
lower  court  Is  better  adapted  for  all  this; 
It  can  make  the  necessary  auditing  and  stat- 
ing of  accounts  by  Its  master  or  special  com- 
missioner. The  very  machinery  and  organi- 
sation of  the  court  renders  it  better  suited 
tot  the  work. 

We  will  not  alter  into  a  consideration  of 
any  of  the  other  Issues  of  the  case;  and  it 
is  therefore  reversed  and  remanded. 


(KM  Hiss.  742.> 
H.  LUPKIM  ft  SONS   v.  RUSSELU 
(No.  16562.) 
(Supreme  Court  of  MiasiasippL    Feb.  8,  1915.) 

1.  Appbai.  and  Bbbob  «=»818— Pbocbedinos 
—Continuance. 

Where  the  Supreme  Court  passes  the  call 
of  the  docket  of  a  district,  cases  therefrom  stand 
continued  until  the  call  of  the  docket  for  that 
district  at  the  next  term  of  court;  and  hence 
a  party  desiring  to  correct  the  record  may  do 
so  during  the  interim,  and  a  continuance  is  un- 
necessary. 

[Ed,  Note. — FV>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3199 ;   Dec.  Dig.  «=»818.] 

2.  Pbocxss  «=»164  —  Rktttbn  —  Aundmcnt 
attbb  judouknt. 

Where  process  was  in  fact  legally  served, 
and  the  court  thereby  acquired  jurisdiction, 
the  return,  if  defective,  may  be  amended  after 
judgment 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  {{  176,  239-248;    Dec  Dig.  (8=>164.] 

3.  ■Apfeai.  and  Ebbob  9=»440  —  Effbot  of 
TBANarBB— CoBSBCnoN    of    Shbbiff's    Be- 

,    TUBN. 

Even  after  an  appeal  has  been  taken  from 
the  judgment  the  lower  court  may  correct  the 
return  of  service,  so  as  to  show  that  there  was 
a  valid  service  of  process,  and  such  amendment 
will  be  considered  by  the  appellate  tribunal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2198-2201 ;  Dec.  Dig.  «s> 
440.] 

4.  Appeal  and  Ebbob  e=»96— Questions  Re- 
view able-Refusal  TO  Amend  Shebiff'b 
Retubn. 

The  Supreme  Court  may  review  a  refusal 
to  permit  an  amendment  of  a  sheriff's  return  of 
process,  to  show  that  service  was  not  made  on 
Sunday,  the  refusal  beiu^  on  the  ground  that  the 
court  was  without  jurisdiction  because  an  appeal 
from  the  judgment  was  pending,  whether  or 
not  a  decision  on  the  merits  of  the  question 
would  have  been  reviewable  under  Code  1906, 
I  775. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  649-654 ;  Dec.  Dig.  «=396.] 

Appeal,  from  Circuit  Court,  Coahoma  Coun- 
ty;   W.  A.  Alcorn,  Jr.,  Judge. 

Action  by  Percy  B.  Russell  against  H.  Lup- 
kin  &  Sons.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Thereafter,  plaintiff's  mo- 
tion for  leave  to  amend  the  sheriff's  return 
of  service  of  process  having  been  overruled, 
plaintiff  applied  for  a  writ  of  certlorarL  Or- 
der reversed,  and  the  cause  with  respect  to 
the  motion  remanded. 

Mayes  ft  Mayes,  of  Jackson,  and  Maynaxd 
ft  Fitzgerald,  of  Oarksdale,  for  appeUanta. 
Outrer  A  Johnston,  ot  Clarksdale,  and  Jas. 
R.  McDowell,  of  Jackson,  for  appellee. 

SMITH,  G.  J.  This  la  an  appeal  from  a 
Judgment  by  default,  and  (me  of  the  assign- 
ments of  error  is  that: 

"It  appears  from  the  returns  of  the  sheriff  oil 
the  summons  issued  in  said  cause  that  the  same 
was  served  on  August  25,  1912,  which  was  on 
Sunday  and  was  an  ille«d  day  for  the  service 
of  the  summons,  and  uie  Judgment  rendered 
thereon  was  void." 

After  the  filing  of  this  assignment  of  error, 
appellee  filed  a  motion  alleging  that  the  le- 
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turn  of  the  sberiS  on  this  stiininoos  was  er- 
roneous, for  the  reason  that  It  was  in  fact 
served  on  a  day  other  than  Sunday,  and 
praying  that  the  cause  be  postponed  to  a  lat- 
er day,  so  that  this  error  could  be  corrected 
in  the  court  below. 

[1]  It  will  not  now  be  necessary  for  us  to 
postpone  the  bearing  of  this  cause,  for  the 
reason  that  we  have  passed  the  call  of  the 
docket  of  the  district  from  which  it  comes, 
and  therefore  the  cause  stands  continued  un- 
til the  call  of  the  docket  for  that  district 
is  again  reached  at  the  next  term  of  this 
court. 

Since  the  filing  of  the  motion  to  postpone 
above  referred  to,  a  motion  for  permission  to 
the  sherilf  to  amend  the  return  on  the  sum- 
mons to  accord  with  the  alleged  facts  of 
the  service  thereof  has  been  disposed  of  in 
the  court  below  adversely  to  appellee.  After 
this  motion  to  amend  was  overruled  in  the 
court  below,  appellee  filed  another  motion  in 
this  court,  requesting  the  issuance  of  a  writ 
of  cerliorarl  directing  the  clerk  of  the  court 
below  to  send  up  the  record  of  the  proceed- 
ings on  the  motion  to  amend.  A  certified 
copy  of  this  record,  however,  has  now  been 
filed  with  the  clerk  of  this  court,  so  that 
the  Issuance  of  such  a  writ  is  now  unneces- 
sary. 

[2, 3]  It  appears  from  this  record  that  the 
motion  to  amend  was  overruled  on  the 
grouhd  that  the  court  below  was  without  ju- 
risdiction to  grant  the  relief  prayed  for,  the 
recital  in  the  order  overruling  it  being  as  fol- 
lows: 

"The  court  having  beard  the  evidence  adduced 
by  the  plaintiff  in  support  of  said  motion,  and 
being  thereof  sufficiently  advised,  but  being  in 
doubt  as  to  the  jurisdiction  of  this  court  to  or- 
der an  amendment  of  the  said  return,  because 
there  is  an  appeal  pending  from  the  judgment 
rendered  herein  in  the  Supreme  Court,  it  is 
therefore  ordered  that  the  said  motfon  be  and 
the  same  is  hereby  overruled." 

An  examination  of  the  authorities  herein- 
after cited  will  disclose  that  the  rule  govern- 
ing the  matter  here  in  question  is  this:  That 
where  tlie  process  was  in  fact  legally  served, 
and  the  court  thereby  acquired  Jurisdiction 
of  the  defendant,  "but  the  return  of  the  ofll- 
cer  or  other  proof  of  service  fails  to  show 
that  fact,  or  is  otherwise  Irregular  or  de- 
fective, it  may  be  amended  after  judgment," 
provided  the  amendment  will  not  have  the 
effect  of  Invalidating  an  otherwise  valid  judg- 
ment. 23  Cyc.  872,  and  authorities  cited  in 
note  48;  1  Freeman  on  Judgments  (4th  Ed.) 
I  89b ;  note  to  Malone  v.  Samuel,  13  Am.  Dec. 

172.  The  cases  of  Dorsey  v.  Pelrce,  5  How. 

173,  and  Hughes  v.  Lapice,  5  Smedes  &  M. 
451,  are  in  harmony  with  the  rule  as  here 
announced,  for  the  reason  that  each  of  them 
comes  witliin  the  exception  or  proviso  there- 
to. In  Planters'  Bank  v.  Walker,  3  Smedes 
&  M.  409,  the  amendment  under  considera- 
tion was  sought  to  be  made  before  judgment. 


and  the  court  in  the  coarse  of  Its  opinion, 
after  referring  to  the  fact  that  it  had  been 
held  in  Dorsey  v.  Pelrce,  supra,  that  an 
amendment  of  this  character  cannot  be  made 
after  judgment,  stated  that  the  reason  this 
cannot  be  done  is  "that  it  would  cause  a  re- 
versal and  seriously  affect  rights  acquired 
under  it"  Such  an  amendment  can  be  made 
even  after  an  appeal  has  been  taken  from 
the  judgment  rendered,  and  when  certified 
to  the  appellate  court  will  be  considered  by  It 
In  disposing  of  the  cause.  1  Freeman  on  Judg- 
ments (4th  Ed.)  f  89b;  Hefflln  ▼.  McMinn.  2 
Stew.  (Ala.)  492,  20  Am.  Dec.  58;  Talcott  v. 
Rosenberg,  8  Abb.  Prac.  N.  I,  (N.  S.)  287; 
Borrego  v.  Territory,  8  N.  M.  44G,  46  Pac 
361 ;  Gonzales  t.  Cunningham,  1C4  U.  S.  613, 
17  Sup.  Ct  182,  41  L.  Ed.  572. 

The  cases  of  Meyer  Bros.  v.  Whitehead,  62 
Miss.  387,  and  Kelly  t.  Harrison,  69  Miss. 
856,  12  South.  261,  are  not  here  in  point,  for 
the  question  in  those  cases  was  not  whether 
a  sheriff  should  be  permitted  to  amend  his 
return  on  the  process,  but  whether  or  not 
judgments-  by  default  should  be  vacated  be- 
cause rendered  upon  returns  of  service  of 
process  shown  to  be  false. 

It  follows  from  the  foregoing  views  that, 
the  court  below  was  in  error  In  holding  that 
it  was  without  jurisdiction  to  grant  the  relief 
prayed  for. 

[4]  Whether  or  not  the  rule  of  the  common 
law  that  the  refusal  of  tlie  lower  court  to 
permit  an  amendment  of  this  character  to  be 
made  is  not  subject  to  review  on  appeal  has 
been  modified  by  section  775  of  the  Code,  is 
not  now  before  us,  and  we  express  no  opinion 
relative  thereto,  for  the  reason  that  the  court 
below  did  not  decide  the  controversy  on  its 
merits,  but  overruled  the  motion  on  the 
ground  that  it  was  without  jurisdiction  to 
grant  the  relief  prayed  for.  Avery  y.  Bow- 
man, 39  N.  H.  S93 ;  note  to  Malone  t.  Sam- 
uel, 13  Am.  Dec.  175. 

The  order  overruling  the  motion  for  leave 
to  amend  is  reversed,  and  the  cause,  in  so 
far  as  the  proceedings  therein  under  this  mo- 
tion are  concerned,  will  be  remanded  to  the 
court  below. 


aOS  Mlsa.  746) 
WILLIAMS  ct  al.  v.   BOARD   OF   SUP'RS 
OF  RANKIN  CODNTY.     (No.  17098.) 

(Supreme  Court  of  Mississippi 
Feb.  8,  1915.) 

1.  Appeal  and  Ekror  <S=>811— Advarcemeitt 
OF  Cadsks— Statute.  " 

Under  Code  1906,  {  4907,  providing  for 
the  advancement  of  causes,  a  separate  class  of 
cases  to  be  advanced  is  not  created  by  the  words 
"in  actions  of  mandamus,  in  cases  where  the 
public  interest  is  concerned,  and  in  cases  at 
law  or  in  chancery,  involvinE,"  etc.,  so  as  to 
permit  the  advancement  of  an  appeal  from  or- 
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ders  of  a  board  of  tax  supervisors  levying  as- 
sessment* for  road  coostniction,  etc.,  for  the 
cases  where  the  public  interest  is  involved  are 
only  actions  of  mandamns. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §}  3191-3194 ;  Dec.  Dig.  «=> 
811.] 

2.  Appeal  and  Ebror  «=>811— Calendass— 
Advancement  of  Causes— Statute. 

Under  Code  1906,  i  4907,  providing  for  the 
advancement  of  causes  "in  cases  at  law  or  in 
chancery,  involving  taxes  claimed  by  the  state, 
county,  or  municipality,"  an  appeal  from  orders 
of  a  board  of  tax  supervisors  that  place  a  dis- 
trict under  the  operation  of  Laws  1912,  c.  257, 
providing  additional  methods  of  working  the 
public  roads,  levy  an  ad  valorem  tax  and  a  com-, 
mutation  tax  to  raise  funds  for  road  building, 
and  that  employ  a  commissioner,  will  be  ad- 
vanced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3191-3194 ;  Dec.  Dig.  <8=» 
811.] 

Appeal  from  Circuit  Court,  Bankln  Coun- 
ty;  J.  D.  Carr,  Judge. 

Appeal  by  John  F.  Williams  and  others 
from  a  Judgment  of  tbe  circuit  court  affirm- 
ing orders  of  the  Board  of  Supervisors  of 
Bankln  County.  Motion  by  appellee  to  ad- 
Tance  the  case.    Sustained. 

Stingily  ft  Mclntyre,  of  Brandon,  for  the 
motion.  Watklns  &  Watklns,  of  Jackson,  op- 
posed. 

REED,  J.  This  hearing  is  upon  a  motion 
by  appellee  to  advance  this  case  and  hear  it 
out  of  its  regular  time  under  the  authority 
of  secUon  4907  of  the  Code  of  1906. 

The  board  of  supervisors  of  Rankin  conn> 
ty  made  an  order  bringing  district  No.  1,  in 
that  county,  under  the  operation  of  chapter 
257  of  the  La.ws  of  1912,  which  provides  ad- 
ditional methods  for  working  the  public 
roads.  Three  orders  were  made  by  the 
board,  all  on  the  same  day.  The  first  plac- 
ed the  district  under  the  provisions  of  the 
act;  the  second  levied  an  ad  valorem  tax 
and  a  commutation  tax  to  raise  funds;  and 
tbe  third  elected  and  employed  a  commisslon- 
«r.  An  appeal  was  taken  to  tbe  circuit 
court  from  the  action  of  the  board  in  pass- 
ing these  orders.  The  appeal  to  this  court 
is  from  the  judgments  of  the  circuit  court  in 
affirming  the  orders  of  the  board  of  super- 
Tisors. 

Counsel  for  apiiellee  in  their  brief  main- 
tain that  the  case  should  be  advanced  (1) 
because  the  public  interest  is  concerned,  and 
(2)  because  it  involves  a  tax  matter. 

[1]  It  is  settled  in  this  state,  by  the  hold- 
ing of  the  court  in  the  case  of  Jackson  Loan 
ft  Trust  Co.  V.  State,  96  Miss.  347,  64  South. 
157,  that  cases  like  that  at  bar  cannot  be  ad- 
vanced on  tbe  ground  that  they  are  cases 
where  the  public  interest  is  concerned:  In 
that  case  the  court  decided  that  the  clause 
In  the  statute  (section  4007),  which  reads, 
"in  cases  where  the  public  interest  Is  con- 
cerned," does  not  make  a  separate  class  of 


cases  to  be  advanced,  but  that  the  clause 
related  to  actions  of  mandamus  only;  and 
that  the  meaning  of  the  provision  in  the  stat- 
ute is  that  causes  may  be  made  preference, 
quoting  from  the  opinion,  "in  actions  of  man- 
damus where  the  public  interest  is  con- 
cerned." 

We  also  refer  to  the  recently  rendered  de- 
cision in  the  cases  of  J.  M.  Magee  v.  Lincoln 
County  and  J.  M.  Bfagee  v.  C.  M.  Brister  et 
al.,  67  South.  146,  considered  together  on  a 
motion  to  advance,  and  In  which  decision 
we  approved  the  case  of  Jackson  Loan  & 
Trust  Co.  V.  State,  supra.  . 

[2]  We  will  advance  this  case,  however, 
on  the  ground  that  it  Involves  a  tax  matter. 
Under  the  provision  of  the  statute  whereby 
preference  is  given  "in  cases  at.  law  or  in 
chancery  involving  taxes  claimed  by  the 
state,  county,  or  municipality,"  we  are  au- 
thorized to  do  so.  It  will  be  seen  that  one 
of  the  three  orders  passed  by  the  board  of 
supervisors  on  tbe  same  day,  and  to  bring 
the  district  under  tbe  provision  of  the  act, 
was  an  order  levying  taxes  to  provide  funds 
to  work  the  roads.  This  order  was  review- 
ed by  the  circuit  court,  and  is  now  before  us 
in  this  appeal. 

The  motion  is  sustained,  and  the  case  ad- 
vanced and  set  for  the  second  Monday  in 
March. 


WALTON  V.  WALL.    (No.  17052.) 

(Supreme  Court  of  Mississippi. 
Feb.  8,  1915.) 

Appeal  from  Circuit  Court,  Panola  County ; 
N.  A.  Tavlor,  Judw. 

Action  between  J.  H.  Walton  and  E.  C.  Wall. 
From  the  judgment,  Walton  appeals.  Motion  to 
revive  sustained,  and  cause  revived. 

L.  F.  Rainwater,  of  Snrdis,  for  appellant. 
Shands  ft  Montgomery,  of  Sardis,  for  appellee. 

PER  CURIAM.  Motion  sustained,  and  cause 
revived. 


BELZONI  DRAINAGE  DIST.  v.  CRANE. 
(No.  17629.) 

(Supreme  0>urt  of  MississippL 
Feb.  6,  1915.) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty;   F.  B.  Everett,  Judge. 

Action  between  the  Holzoni  Prainnffe  Dis- 
trict and  Mary  P.  Crane.  From  the  jndsrment, 
tbe  Drainage  District  appeals.  Appeal  dis- 
missed. 

W.  S.  Knotts,  of  Belzoni,  and  AVynn,  Was- 
son  ■&  Wynn,  of  Greenville,  for  appellant. 

PER  CURIAM.    Appeal  dismissed. 
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BAGWBLIi  V.  SHIELDS.    (No.  16707.) 

(Supreme  CJourt  of  Mississippi.     Feb.  8,  1915.) 

Appeal  from  Chancery  Court,  Calhoun  Coun- 
ty;   t).  M.  Kimbrough,  Chancellor. 

Action  between  J.  W.  Bagwell  and  Mrs.  Ada 
Shields.  From  the  judgment,  Bagwell  appeals. 
Affirmed. 

Flowers  &  Brown,  of  Jackson,  for  appellant. 
Mayes  &  Mayes,  of  Jackson,  for  appellee. 

FEB  GUBIAM.    Affirmed. 


BURNSIDE  ▼.  BURNSIDB.    (No.  17538.) 
(Supreme  Court  of  Mississippi.     Feb.  8,  1915.) 

Appeal  from  Chancery  <3ourt,  Harrison  Coun- 
ty;  J.  M.  Stevens,  Chancellor. 

Action  between  Mrs.  Stella  Bumside  and  J. 
T.  M.  Bumside.  From  the  judgment,  Mrs. 
Stella  Burnside  appeals.  Motion  to  dismiss  su»' 
tained,  and  cause  dismissed. 

Bowers  &  Griffith,  of  Gulfport,  tot  appellant 

PER  CURIAM.  Motion  sustained,  and  cause 
dismissed. 


RUSSELL  ▼.  STATR     (No.  17637.) 

(Supreme  Court  of  Mississippi.    Feb.  8,  1015.) 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty;  It.  E.  Jackson,  Judge. 
W.  B.  Russell  -was  convicted  of  grand  larceny, 

and  appeals.    Affirmed. 

Whittington  &  McOehee,  of  Meadville,  for  ap- 
pellant. J.  M.  Vardaman,  of  Jackson,  for  the 
State. 

PER  CURIAM.    Affirmed. 


EVANS  ▼.  SIMMONS.    (No.  16283.) 
(Supreme  Cionrt  of  Mississippi.    Feb.  8,  1915.) 

Appeal  from  Circuit  Court,  Jasper  County; 
W.  H.  Hughes,  Judge. 

Action  between  S.  Evans  and  J.  W.  Simmons. 
From  the  judgment,  Evans  appeals.     Affirmed. 

R.  D.  Cooper,  of  Meridian,  for  appellant. 
PER  CURU.M.    Affirmed. 


STEWART   T.   STATE.     (No.  17858.) 
(Supreme  Court  of  Mississippi.    Feb.  8,  1915.) 

Appeal  from  Circuit  Court,  Talobushff  Coun- 
ty;  N.  A.  Taylor,  Judge. 

Luke  Stewart  was  convicted  of  selling  intoxi- 
cating liquors,  and  appeals.     Affirmed. 

Creekmore  ft  Stone,  of  Water  Valley,  for  ap- 
pellant. Ross  A.  Collins,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.     Affirmed. 


(<g  Fla.  S24) 
ROESS    LUMBER    CO    T.    STATE    BXCH. 
BANK. 

(Supreme   Court  of  Florida.     Nov.  24,  1914.) 

(SvUalut  by  the  Court.) 

1.  Bills    and    Notes    «=>140  —  Defenses -« 
Waiveb— Renewal  Note. 

One  who  gives  a  note  In  renewal  of  an- 
other note,  with  knowledge  at  the  time  of  a 
partial  failure  of  the  consideration  for  the 
original  note,  or  false  representations  by  the 
payee,  etc.,  waives  such  defense,  and  cannot 
set  it  up  to  defeat  a  recovery  on  the  renewal 
note.  And  where  one  giving  such  renewal  note 
either  had  knowledge  of  such  facts  and  cir- 
cumstances, or  by  the  exercise  of  ordinary  dili- 
gence could  have  discovered  them  and  ascer- 
tained his  rights,  it  became  his  duty  to  make 
such  inquiry  and  investigation  before  executing 
the  renewal  note,  and,  if  he  fails  so  to  do, 
he  is  as  much  bound  as  if  he  bad  actual  knowl- 
edge thereof. 

[Ed.  Note. — ^For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {g  355-359;  Dec.  Dig.  «=> 
140.] 

2.  CoBPOBATioNa  <8=>428  —  Knowleooe  ov 
Agents— Effect  to  Chabge  Corpobatiow. 

The  established  rule  is  that  knowledi^e  ac- 
quired by  the  officers  or  agents  of  a  corpora- 
tion, while  not  acting  for  the  corporation,  but 
while  acting  for  themselves,  is  not  imputable 
to   the   corporation. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  1748-1761;  Dec  Dig.  <S=» 
428.] 

Error  to  Circuit  Court,  Marion  County; 
W.  S.  Bullock,  Judge. 

Action  by  the  State  Exchange  Bank,  a 
corporation,  against  the  Roess  Lumber  Com- 
pany, a  corporation.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

H.  M.  Hampton,  of  Ocala,  for  plaintiff  in 
error.  R.  T.  Boozer,  of  Lake  City,  for  de- 
fendant In  error. 

SHACKLEFORD,  a  J.  The  State  Kx- 
Change  Bank,  a  corporation  brought  an  ac- 
tion at  law  against  the  Roprs  Lumber  Com- 
pany, a  corporation,  upon  a  promissory  note, 
alleged  to  have  been  executed  by  the  defend- 
ant to  the  order  of  Bardin  &  Brown,  a  firm 
composed  of  F.  F.  Bardin  and  D.  W.  Brown, 
which  note,  before  maturity,  for  value,  was 
Indorsed  and  transferred  by  Bardin  & 
Brown  to  the  plaintiff.  Six  pleas  were  filed 
to  the  declaration.  The  plaintiff  joined  is- 
sue upon  two  of  the  pleas  and  filed  replica- 
tions to  the  other  pleas,  to  which  replica- 
tions the  defendant  interposed  a  demurrer, 
which  was  overruled,  whereupon  the  defend- 
ant filed  a  rejoinder,  and  a  trial  was  had 
before  a  Jury,  which  resulted  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff.  Ten  er- 
rors are  assigned,  but  the  plaintiff  in  error, 
who  was  the  defendant  In  the  court  below 
concedes  in  its  brief  that  only  two  points 
are  presented  to  this  court  for  determina- 
tion; therefore  we  shall  confine  ourselves 
to  those  points. 

In  its  pleas  the  defendant  admits  that  it 
executed  and  delivered  to  Bardin  &  Brown 
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the  promissory  note  described  In  the  declara- 
tion, and  upon  which  the  action  is  based, 
but  denies  that  such  note  was  fhdorsed  and 
transferred  to  the  plaintiff  by  the  payee  for 
value  before  maturity.  The  defendant  fur- 
ther by  its  pleas  avers  that  such  note  was 
executed  by  It  to  Bardin  &  Brown  in'  part 
payment  for  cypress  shingles  purchased  by 
the  defendant  from  Bardin  8c  Brown,  in  pur- 
saance  of  a  certain  contract  made  and  enter- 
ed Into  by  the  parties,  which  contract  Bar- 
din &  Brown  had  failed  and  neglected  to 
carry  out  and  perforin,  speciflcations  of 
which  are  set  forth,  of  which  facts  the  plain- 
tiff had  notice  and  knowledge  prior  to  the 
time  the  note  was  indorsed  and  delivered  to 
it.  In  its  replications  to  the  pleas  the  plain- 
tiff alleges  that  the  note,  which  forms  the 
subject-matter  of  the  action,  was  a  renewal 
note,  executed  by  the  defendant  to  take  up 
the  original  note  which  it  had  executed,  and 
that,  at  the  time  of  the  Indorsement  and 
transfer  of  the  note,  the  plaintiff  "had  no 
knowledge  of  the  alleged  agreement  and  con- 
ditions under  which  it  is  claimed  by  the  de- 
fendant that  said  note  was  executed  and  de- 
livered." The  foregoing  is  a  very  condensed 
statement  of  somewhat  lengthy  pleadings, 
but  we  think  that  we  have  stated  sufficient 
to  make  this  opinion  intelligible. 

In  Padgett  v.  tiewls,  54  Fla.  177,  45  South. 
29,   we  held  as  follows: 

"One  who  gives  a  note  in  renewal  of  anoth- 
er note,  with  knowledge  at  the  time  of  a  par- 
tial failure  of  consideration  for  the  original 
note,  or  false  repreBentatiom  by  the  payee, 
etc.,  waives  anch  defense,  and  cannot  set  it 
up  to  defeat  a  recovery  on  the  renewal  note. 
And  where  one  giving  such  renewal  note  ei- 
ther had  knowledge  of  Bach  facts  and  circam- 
Btancea,  or  by  the  exercise  of  ordinary  dili- 
gence could  have  discovered  tbem  and  ascer- 
tained his  rights,  it  became  his  duty  to  make 
such  inqnirv  and  investigation  t>efore  executing 
the  renewal  note,  and,  if  he  fails  so  to  do,  he 
is  as  much  bound  as  if  he  had  actual  knowledge 
thereof." 

See,  ahso,  to  the  same  effect,  Hyer  t.  Tork 
Manufacturing  Co.,  58  Fla.  283,  60  South. 
485,  and  Franklin  Phosphate  Co.  ▼.  Interna- 
tional Harvester  Co.,  62  Fla.  185,  57  South. 
206,  Ann.  Caa.  1913C,  1247. 

The  plaintiff  in  error  concedes  that  Is  a 
correct  statement  of  the  law,  but  contends 
that  it  is  not  applicable  to  the  instant  case, 
for  the  reason  that  the  defendant,  "although 
aware,  at  the  time  of  the  execution  of  the  re- 
newal note,  that  there  had  been  a  failure  on 
the  part  of  Bardin  &  Brown  to  carry  out  their 
contract,  yet  executed  said  note  in  reliance 
upon  the  representations  and  assurances  of 
Bardin  ft  Brown  that  they  would  make  good 
any  shortage  between  the  number  of  shingles 
furnished  and  the  number  required  to  be 
furnished  by  their  contract  with"  the  de- 
fendant •  There  are  conflicts  in  the  evidence 
upon  this  point;  therefore  it  was  a  matter 
for  the  jury  to  pass  upon  and  determine. 
Even  if  this  contention  of  the  defendant  had 
been  established  by  the  evidence,  it  may 
well  be  doubted  whether  or  not  the  facts  and 


circumstances  testified  to  were  sufficient  to 
bring  the  instant  case  within  the  exceptions 
to  the  general  rule  laid  down  by  us  in  the 
dted  cases,  such  as  was  recognized  In  Mc- 
Daniel  v.  Mallary  Bros.  Machinery  Co.,  6 
Oa.  App.  848,  66  S.  E.  146.  Even  in  that 
case  we  find  the  following  statement  of  the 
law: 

"The  defendants,  with  notice  of  the  detects, 
renewed  one  of  the  notes.  Ordinarily  this 
would  have  closed  their  mouths  from  defend- 
ing further  on  account  of  the  breaches  of  war- 
ranty then  existing." 

See,  also,  the  discussion  of  the  rule  In 
Atlanta  Consolidated  Bottling  Co.  v.  Hutch- 
inson, 100  aa.  550,  35  S.  E.  124;  Stewart  v. 
Simon  (Ark.)  163  S.  W.  1135;  McCormick 
Harvesting  Mach.  Co.  v.  Yoeman,  26  Ind. 
App.  416,  59  N.  E  1060 ;  Smith  v.  Smith.  4 
Idaho,  1,  36  Pac.  697. 

It  will  be  observed  that  this  action  was 
not  brought  by  Hardin  &  Brown,  the  payees 
in  the  note,  but  by  the  State  Elxchange  Bank, 
their  assignee,  which  plaintiff  claims  to  have 
purchased  the  note  before  maturity  for  value, 
without  any  notice  or  knowledge  of  the  facts 
and  drcumstances  by  which  the  defendant 
claims  it  was  induced  to  execute  such  re- 
newal note.  This  being  the  case.  It  was  in- 
cumbent upon  the  defendant  to  establish 
by  the  evidence  that  the  plaintiff  did  have 
such  notice  or  knowledge,  otherwise  the 
plaintiff  must  be  held  to  be  a  holder  in  due 
course,  in  accordance  with  the  provisions  of 
section  2085  of  the  General  Statutes  of  Flori- 
da, wtilch  we  had  occasion  to  discuss  some- 
what in  Taylor  v.  American  National  Bank 
of  Pensacola,  63  Fla.  631,  57  South.  678,  Ann. 
Cas.  1914A,  309;  Jones  v.  Manitowoc  Ship- 
building &  Dry  Dock  Co.,  65  Fla.  467,  62 
South.  690;  Dicks  v.  Johnson,  66  FU.  306, 
63  South.  700;  Berryhlll-Cromartie  Co.  v. 
Manitowoc  Shipbuilding  dc  Dry  Dock  Co., 
66  Fla.  170,  63  South.  720.  The  defendant 
contends  that,  as  the  evidence  showed  F. 
F.  Bardin,  a  member  of  the  firm  of  Bardin 
&  Brown,  the  payees  in  the  note,  was  presi- 
dent of  the  State  Exchange  Bank,  the  plain- 
tiff in  this  action,  whatever  notice  or  knowl- 
edge Bardin  had  of  the  transactions  between 
his  firm  and  the  defendant  in  connection  with 
the  execution  of  the  note  must  be  Imputed 
to  the  bank  of  which  Bardin  was  president 
We  had  occasion  to  consider  this  question  in 
Aycock  Bros.  Lumber  Co.  v.  First  National 
Bank  of  Dothan,  54  Fla.  604,  45  South.  501, 
wherein  we^eld  adversely  to  the  contention 
of  the  defendant,  stating  that: 

"The  knowledge  acquired  by  the  officers  or 
agents  of  a  corporation,  while  not  acting  for- 
the  corporation,  but  •  •  *  for  themselves, 
is  not  imputable  to  the  corporation." 

See  the  authorities  there  dted. 

No  reversible  errors  having  been  made  to 
appear  to  us,  the  judgment  must  be  af- 
firmed. 

TAYLOR,  COCKRELL,  HOCKER,  ontf 
WHITFIEIjD,  JJ.,  concur. 
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EVANS  et  al.  r.  JOHNSON  et  al 

(Supreme   Court  of  Florida.     Nov.  24,   1914. 

On   Rehearing,  Jan.  21,  191S.) 

(ByUaJyut  ly  th€  Court.) 

1.  Tbubts   «=»89  —  Resuitiko   Trust— Es- 
tablishment—Evidence. 

A  chancellor  will  not  be  held  in  error  for 
decreeing  partition  of  lands  among  the  heirs 
of  a  common  ancestor  who,  it  is  conceded,  had 
title,  the  adverse  claim  of  one  of  the  heirs  be- 
ing that  she  furnished  the  consideration  for  the 
title  that  was  made  to  her  mother,  when  the 
ancestor  has  been  dead  many  yeais,  and  the 
evidence  adduced  to  establish  a  resulting  trust 
is  not  convincing  beyond  a  reasonable  doubt. 
[Ed.  Note.— For  other  cases,  see  Trusts,  Gent 
Dir  {{  184-1S7;  Dec.  Dig.  «=>89.] 

On  Rehearing. 

2.  Pabtition     «=>17  —  Dbcbeb— Dksobiftion 
IR  Deed — Possession. 

Where  a  conveyance  ia  of  the  west  half 
of  a  lot  actually  containing  10  acres,  but  the 
description  and  area  specifically  given  in  the 
conveyance  covers  only  2^  acres,  and  the  pos- 
session given  and  the  occupancy  had  under  the 
conveyance  for  many  years  is  only  of  one-half 
of  the  west  half  of  the  lot  embracing  2V^ 
acres,  and  the  other  parties  during  the  entire 
time  claimed  and  had  possession  of  the  other 
2%  acres  contained  in  the  west  half  of  the  lot, 
the  claimants  under  the  finat-mentioned  con- 
veyance will  be  confined  in  partition  proceed- 
ings to  the  2^  acres  occupied  under  such  con- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  f$  53-69 ;    Dec.  Dig.  «=s»17.] 

Appeal  from  Circuit  Court,  Duval  County ; 
Daniel  A.  Simmons,  Judge. 

Partition  bj  Margaret  Evans  and  otbeia 
against  Florence  Johnson  and  others.  From 
decree  for  defendants,  complainants  appeal. 
Modified  and  affirmed  on  rehearing. 

Sparks  &  Jennings,  of  Jackstmvllle,  for  ap- 
pellants. C.  B.  Peeler,  of  Jacksonville,  for 
appellees. 

WHITFIELD,  J.  [1]  This  appeal  Is  from 
a  decree  for  the  partition  of  land  among 
the  heirs  of  a  common  ancestor.  It  Is  con- 
ceded that  the  common  ancestor  received  a 
deed  of  conveyance  of  the  land  and  lived  on 
a  portion  of  It  till  she  died,  more  than  20 
years  ago.  But  it  is  contended  that  a  daugh- 
ter who  lived  on  a  portion  of  the  land  fur- 
nished the  consideration  for  the  conveyance 
made  to  the  mother,  and  that  a  trust  results 
in  favor  of  the  daughter  as  against  the  oth- 
er heirs. 

In  Geter  v.  Simmons,  57  Fla.  426,  49  South. 
131,  it  was  held  that  a  resulting  trust  will 
not  be  decreed  in  favor  of  those  who  dalm 
to  have  furnished  the  consideration  for  a 
conveyance  of  land  made  to  another,  when 
the  person  who  had  titie  had  been  dead 
many  years,  and  the  evidence  adduced  to 
destroy  such  title  is  not  so  convincing  as  to 
establish  the  essential  facts  beyond  a  rea- 
sonable doubt  See  Rogero  t.  Rogero,  66  Fla. 
(i.  02  !5<>nth.  S99. 


There  is  evidence  that  the  daughter  tar- 
nished the  eonsideratton,  and  that  she  in- 
tended the  mother  to  have  only  a  life  inter- 
est in  the  land,  but  this  contradicts  the  con- 
ceded terms  of  the  deed  of  conveyance  to 
the  mother,  and  it  cannot  be  said  on  the 
entire  evidence  that  the  diancellor  erred  in 
decreeing  partition  and,  in  effect,  rejecting 
the  claim  of  a  resulting  trust  in  favor  of 
the  daughter,  who  sought  to  prove  that  she 
furnished  the  consideration  for  the  convey- 
ance to  the  mother.  Criticisms  are  bere 
made  of  the  nature  and  condition  of  the 
deed  of  conveyance  to  the  mother  admitted 
in  evidence,  but  the  deed  does  not  appear  in 
the  record  and  is  not  sent  here  for  inspec- 
tion under  the  rule  on  that  subject  Appar- 
ently the  decree  is  correct,  and  the  appel- 
lants have  not  performed  their  burden  of 
showing  reversible  error  in  the  decree.  It 
is  therefore  affirmed. 

SHACKLEFORD,  O.  J.,  and  TAYLOR, 
COCKRELU  and  HOCKER,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.  [20  The  attention  of  the 
court  having  been  called  to  the  fact  that  the 
application  for  an  oral  argument  filed  herein 
had  been  overlooked  when  the  case  was  con- 
sidered on  the  briefs  filed,  an  oral  argument 
was  allowed.  The  record  has  been  again 
carefully  considered  in  the  light  of  the  oral 
argument;  and  the  original  deed  on  which 
complainants  base  their  right  to  partition, 
which  was  not  here  when  the  case  was  de- 
cided, baa  been  sent  here  by  an  order  made 
under  the  rule. 

The  deed  was  executed  April  23,  1870,  and 
conveys  land  In  fee  simple  to  Sarah  Cooper, 
the  common  ancestor.  The  deed  Is  consid- 
erably mutilated  by  careless  use,  but  it  is 
clearly  ascertained  that  the  land  ia  described 
as  follows: 

"The  west  half  of  a  lot  of  land  numbered  and 
designated  as  lot  number  three  (lot  No.  3)  upon 
the  map  of  a  tract  of  land  in  the  eastern  por- 
tion of  the  western  Isaac  Hendricks  grant  of 
Haddock's  Estate  tract  north  of  the  railroad, 
said  map  being  recorded  in  the  clerk's  office 
among  the  public  records,  Duval  county,  the 
north  and  south  line  of  the  lot  hereby  conveyed 
measuring  three  chains  ninety  links  and  the 
east  and  west  lines  measuring  six  chains  and 
forty  links,  and  containing  two  and  onch-half 
acres  more  or  less." 

The  testimony  shows  that  under  this  deed 
Sarah  Cooper  occupied  till  her  death  in 
1875  a  portion,  containing  2^  acres,  of  the 
west  half  of  lot  3,  possession  of  which  was 
given  her  by  the  surveyor  who  witnessed 
the  deed  delivered  to  her,  and  that  her 
daughter,  Margaret  Evans,  occupied  the  oth- 
er portion  of  the  west  half  of  lot  3,.  contain- 
ing 2%  acres,  under  a  deed  executed  the 
same  day  conveying  to  her  the  east  half  of 
lot  3,  the  possession  of  which  was  given  to 
her  by  the  surveyor  at  the  same  time. 
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The  court  decreed  a  partition  of  the  en- 
tire west  half  of  lot  3,  except  a  small  por- 
tion not  in  controversy,  presumably  upon 
the  tbeory  that,  as  lilargaret  Evans'  deed 
was  to  the  east  half  of  lot  8,  while  under 
such  deed  she  occupied  with  her  mother  only 
the  west  half  of  lot  3,  and  the  occupancy 
of  the  conunon  ancestor  and  her  children  of 
the  entire  west  half  of  lot  3  was  pursuant  to 
the  conveyance  to  the  ancestor  of  the  west 
half  of  lot  3,  though  the  conveyance  purport- 
ed to  cover  only  2^  acres,  while  the  west 
half  of  lot  3,  In  fact,  contains  6  acres.  But 
the  terms  of  the  deed  of  conveyance  to 
Sarah  Cooper,  the  common  ancestor,  which 
original  deed  la  now  before  this  court,  and 
the  possession  and  occupancy  of  Sarah  Coop- 
er thereunder,  are  confined  to  2^  acres; 
and  to  this  2^  acres  only  do  the  complain- 
ants show  an  Interest  in  a  title  derived  from 
Sarah  Cooper,  the  common  ancestor.  A  re- 
sulting trust  in  favor  of  Margaret  Evans 
as  to  this  2\i,  acres  Is  not  clearly  establish- 
ed, and  the  ruling  of  the  chancellor  thereon 
is  not  shown  to  be  erroneous. 

When  the  former  opinion  herein  was  ren- 
dered the  deed  to  Sarah  Cooper  was  not  be- 
fore the  court,  and  the  transcript  of  the 
record  brought  here  on  appeal  did  not  show 
error  In  the  decree. 

The  affirmance  of  the  decree  herein  is 
modified  so  as  to  direct  a  partition  only  of 
the  2%  acres  of  land  covered  by  the  deed 
of  conveyance  to  Sarah  Cooper,  and  by  the 
possession  and  occupancy  of  Sarah  Cooper 
and  her  heirs  under  such  deed  of  convey- 
ance. 

TAYLOE,  C.  J.,  and  SHACKLEPORD, 
COCKRELL,  WHITFIELD,  and  ELLIS,  J  J., 
concur. 

PM  La.  89S) 

No.  20,83& 

DROUIN  et  al.  v.  BOARD  OF  DIRECTORS 

OF  PUBLIC  SCHOOLS  OF  PARISH 

OF  AVOTBIJOBS. 

(Supreme  Court  of  Louisiana.    Jas.~Il.  IfFlg'.y 

(B»Uabu4  Iv  the  Court.) 

1.  Taxatioh  i8-'iii  —  Unifobmitt  —  School 
Taxes. 

The  Constitutioo  having  recognized  school 
districts,  and  having  provided  for  the  giving  of 
additional  support  to  public  schools,  and  for 
erecting  and  constructmg  schoolhooses  in  the 
school  districts,  and  having  authorized  the  levy 
of  special  taxes  therefor  by  the  parish  school 
boaids  in  the  school  districts,  in  excess  of  the 
Umitation  .of  taxation  fixed  by  the  Constitution 
for  state  purposes,  it  is  not  necessary  that  the 
taxes  levied  by  such  school  boards  for  the  sev- 
eral districts  of  a  parish  should  be  equal  and 
nniform  throughout  the  parish.  , 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  «=»44.] 

2.  SCBOOLS    AND    SOHOOI.    DiSTBICTB    ®=>24— 

B:8tablisbment  or  School  Dibtbicts— Di- 
BICTOBS — Discretion— Review  by  Coubts. 
The  board  of  directors  of  the  public  schools 
of  the  several  parishes  of  the  state  of  Louisiana 


are  given  full  discretion  in  establishing  school 
districts  in  their  respective  parishes,  and  their 
action  in  establishing  the  boundaries  of  a  school 
district  will  not  be  reviewed  by  the  courts,  where 
it  is  not  shown  that  the  discretion  vested  in  the 
board  has  been  abused. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g§  42,  45,  47-49; 
Dea  Dig.  «=924.] 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  A.  J.  Lefargue, 
Judg& 

Action  by  George  L.  Drouln  and  others 
against  the  Board  of  Directors  of  the  Public 
Schools  of  the  Parish  of  Avoyelles.  From 
judgment  for  defendant,  plaintlfCs  appeal. 
Affirmed. 

J.  W.  Joffrion,  of  MarksvlUe,  for  appel- 
lants. S.  Allen  Bordelon,  of  Marksville,  for 
appellee. 

SOMMERVILLB,  J.  Plaintiffs,  property 
owners  and  taxpayers  of  school  district  No. 
50  In  the  parish  of  Avoyelles,  attack  the  ac- 
tion of  the  board  of  directors  of  the  public 
schools  of  that  parish  whereby  said  school 
district  No.  60  was  created.  They  also  attack 
the  validity  of  the  election  ordered  by  said 
board  as  held  In  said  district,  by  which  the 
rate  of  taxation  on  the  property  In  that  dis- 
trict was  increased  for  school  purposes. 

There  was  Judgment  in  favor  of  defend- 
ant, and  plaintiffs  have  appealed. 

[1]  The  Consti^tion  (article  260)  directs 
that: 

"The  General  Assembly  shall  provide  for  the 
creation  of  a  stete  board,  and  parish  boards  of 
public  education." 

It  also,  recognizes  school  districts  (article 
281) ;  and  in  article  232  it  fixes  the  rate  of 
the  state  tax  at  six  mills  on  the  dollar.  It 
limits  parish,  municipal,  or  public  board 
taxes  for  all  purposes  whatever  to  ten  mills 
on  the  dollar — 

"provided,  that  for  giving  additional  support  to 
public  schools,  and  for  Uie  purpose  of  erecting 
and  constructing  public  buildings,  public  school 
houses,  *  *  *  the  title  to  which  shall  be  in 
the  public,  any  parish,  municipal  corporation, 
ward  or  school  district  may  levy  a  special  tax 
In  excess  of  said  limitetion,  whenever  the  rate 
of  such  increase  and  the  number  of  years  it  is 
to  be  levied  and  the  purposes  for  which  the  tax 
is  intended,  shall  have  been  submitted  to  a  vote 
of  the  property  tax  pavers  of  such  parish,  mu- 
nicipality, ward  or  scuool  district  entitled  to 
vote  under  the  election  laws  of  the  state,  and  a 
majority  of  the  same  in  numbers,  and  in  value 
voting  at  such  election  shall  have  voted  tiiere- 
for." 

While  article  225  provides  that  "taxation 
shall  be  equal  and  uniform  throughout  the 
territorial  limits  of  the  authority  levying  the 
tax,"  the  several  parish  boards  of  directors 
of  the  public  schools  throughout  the  state  are 
authorized  to  impose  additional  taxes  for  the 
support  of  the  public  schools  in  the  school  dis- 
tricts of  the  parishes.  The  property  tax  pay- 
ers in  any  one  school  district  of  a  parish  may 
authorize  additional  taxation  within  their  dia- 
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trlct  tor  additional  support  of  the  public 
schools,  and  for  the  purpose  of  erecting 
schoolhousea  in  such  district,  although  tax- 
payers in  other  school  districts,  In  the  same 
parish,  may  not  impose  upon  themselves  the 
same  or  an  equal  amount  of  taxation.  The 
objection  of  plaintiff,  therefore,  that  the  tax 
In  district  No.  50  is  not  equal  and  uniform 
with  the  tax  imposed  in  school  district  No. 
37,  or  other  districts  in  Aroyelles  parish,  is 
not  well  founded. 

The  next  objection  of  plaintiffs,  that  the 
order  calling  for  the  election  does  not  speci- 
fy the  years  by  number  during  which  the  tax 
is  to  be  collected,  is  without  merit ;  for  artl- 
<de  232,  and  the  statutes  thereunder,  only 
provide  that  "the  rate  of  such  Increase  and  the 
number  of  years  it  is  to  be  levied  and  the 
purpose  for  which  the  tax  Is  intended"  are 
to  be  mentioned  in  the  call  to  be  submitted 
to  the  property  tax  payers  of  the  district 
The  law  does  not  require  that  the  years 
should  be  indicated  by  their  numerical  num- 
bers. That  is  to  be  done  when  the  tax  Is  lev- 
ied. 

In  1904  the  board  of  directors  of  the  public 
schools  of  the  parish  of  Avoyelles,  by  legal 
authority,  imposed  a  tax  for  school  purposes 
on  the  property  in  the  ward  in  which  dis- 
tricts 37  and  60  are  located,  for  ten  years. 
That  term  has  now  expired. 

In  1911  school  district  No.  37  was  created, 
and  a  tax  of  five  mills  was  voted  for  ten 
years,  in  addition  to  the  tax  then  being  col- 
lected in  the  ward. 

In  1913  another  election  was  held  for  the 
purpose  of  further  increasing  the  school  tax 
by  ten  mills,  but  the  election  failed. 

[2]  The  board  of  directors  of  the  public 
schools  of  the  parish  of  Avoyelles  then  form- 
ed district  No.  50,  by  carving  it  out  of  school 
district  No.  37 ;  an  election  was  held  in  the 
new  district ;  the  tax  was  carried ;  and  the 
plaintiffs,  property  tax  payers  in  district  No. 
00,  are  here  attacking  the  action  of  the  school 
board  in  creating  said  school  district  Plain- 
tiffs charge  that  school  district  No.  SO  is  a 
district  within  a  district  (No.  37);  and  they 
argue  that  the  school  board  was  without  au- 
thority to  form  a  new  district,  after  it  had 
once  formed  the  district,  and  that  it  had  ex- 
hausted its  power  under  the  act  of  the  Leg- 
islature. They  further  object  to  one  of  the 
boundary  lines  of  school  district  No.  BO  as 
being  Indefinite,  tortuous,  and  unfair. 

Under  the  direction  and  authority  of  the 
Constitution,  the  General  Assembly  has  es- 
tablished parish  boards  of  public  education 
throughout  the  state.  In  the  last  act  on  the 
subject  (No.  214  of  1912,  p.  464)  It  is  provid- 
ed. In  section  5,  that  the  board  shall  be  elect- 
ed by  the  qualified  voters  of  "each  police 
Jury  ward  of  the  several  parishes  of  the  state, 
a  member  of  the  board  of  directors  of  the 
public  schools  of  such  parish  for  each  police 
Jnror  member  in  said  ward."  Such  board 
baa  Jurisdiction  over  the  entire  parish. 


Among  other  things,  the  act  provides  that: 

"The  members  of  the  board  of  directors  shall 
visit  and  examine  the  schools  in  the  several 
school  districts  of  the  parish  from  time  to  time, 
and  they  shall  meet  and  advise  with  the  trus- 
tees when  occasion  requires. 

"The  board  shall  determine  the  number  of 
schools  to  be  opened,  the  location  of  the  school- 
houses,  the  number  of  teachers  to  be  employed, 
etc.  •  •  *  Kach  board  of  directors  shall  ex- 
ercise proper  vigilance  in  securing  for  the  schools 
of  the  parish  all  funds  destined  for  the  sup- 
port of  the  schools,  including  the  state  funds 
apportioned  thereto,  the  poll  tax  collectible,  and 
all  other  funds.  •  •  •  They  may  •  «  • 
change  tiie  location  of  the  schoolhooae,  sell  or 
dispose  of  the  old  site,  and  use  the  proceeds 
thereof  toward  procuring  a  new  one. 

"The  board  of  directors  •  •  •  shall  have 
authority  to  establish  graded  schools,  and  to 
adopt  such  a  system  in  that  connection  as  may 
be  necessary  to  secure  their  success.  Centrid 
or  high  schools  may  be  established  when  neces- 
sary. •  •  •  The  board  of  directors  shall  have 
the  authority  to  assess  and  collect  fifty  cents 
per  annum  from  the  parent  or  guardian  of  each 
child  enrolled  in  the  public  schools  of  the  parish 
or  district,  to  be  collected  in  such  manner  as  the 
said  board  shall  determine.    *    *    * . 

"It  shall  be  the  duty  of  the  parish  board  with 
the  parish  superintendent  to  divide  the  parish 
into  school  districts  of  such  proper  and  con- 
venient area  and  shape  as  will  best  accommo- 
date the  children  of  the  parish.  The  parish 
board  of  directors  shall  as  soon  as  practicable 
proceed  to  the  work  imposed  upon  them  and  up- 
on the  completion  of  the  work  they  shall  make 
a  report  to  the  parish  superintendent,  which 
report  shall  contain  the  boundary  and  descrip- 
tion of  said  district,  designated  by  number. 
*  *  *  Parish  boards,  if  they  deem  it  to  be  to 
the  best  interest  of  the  schools,  may  divide  the 
parish  into  districts  without  reference  to  the 
wards  in  the  parish.    •    •    • 

"Where  two  school  districts  adjoin,  it  shall 
be  lawful  for  the  children  in  either  of  said  dis- 
tricts to  be  taught  in  and  at  such  schoolhouae 
as  shall  be  most  convenient  to  them;  provided, 
that  the  tuition  fee  shall  be  paid  to  the  district 
in  which  they  are  taught  and  that  no  charge 
be  made  without  the  consent  of  the  school  boards 
of  the  respective  parishes.    ♦    •    • 

"There  shall  be  selected  by  the  patrons  of  each 
local  school  district  in  the  manner  to  be  provided 
by  the  board  of  directors  of  the  parish  in  which 
the  school  district  is  located,  •  •  *  three 
auxiliary  visiting  trustees  who  shall  have  the 
same  qualification  as  members  of  the  parish 
of  the  board  or  directors.  The  said  trustees 
shall  visit  the  schools  of  their  respective  dis- 
tricts and  shall  make  quarterly  reports  to  the 
parish  board  of  directors  of  the  actual  condi- 
tion of  the  schools  and  shall  make  needful  soK- 
geations  in  all  matters  relating  to  the  schools 
of  which  they  are  trustees." 

The  act  further  makes  the  superintendent 
of  the  public  schools  In  the  parishes  the 
treasurer  of  all  school  funds  appropriated  by 
the  state  to  such  parish,  or  raised,  collected, 
or  donated  therein,  for  the  support  of  the 
free  public  schools.  It  Is  made  the  duty  of 
the  board  to  adopt  a  budget  of  revenues  for 
the  ensuing  year,  and  a  budget  of  expend- 
itures for  the  same  time. 

School  boards  are  generally  considered  as 
public  quasi  corporations.  They  are  subor- 
dinate agents  of  the  sovereign,  exercising 
extremely  limited  and  restricted  powers,  hav- 
ing for  Uteir  purpose  the  accomplishment  of 
a  single  goveonmental  end,  namely,  that  of  th« 
education  of  the  people.   The  U>  si  control  ot 
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school  districts  la  vested  primarily  in  the 
legally  designated  and  qualified  voters  of  the 
school  district,  who,  at  the  time  designated 
in  the  law,  elect  a  board  of  school  directors, 
which  in  this  state  are  eqiial  In  number  to  the 
police  Jurors  In  eadi  parish. 

The  statute  under  consideration  gives  to 
the  parish  board,  in  conjunction  with  the 
parish  superintendent,  the  right  to  divide  the 
parish  into  school  districts  of  such  proper 
and  convenient  area  and  shape  as  will  best 
accommodate  the  children  of  the  parish. 
Section  13.  And  this  power  to  create  dis- 
tricts includes  the  power  to  create  new  dis- 
tricts ont  of  old  ones  or  to  consolidate  two 
or  more  districts  already  formed,  and  to 
repeal  the  ordinance  creating  any  one  or 
more  districts.  The  discretion  vested  in  the 
parish  board  In  forming  school  districts  can- 
not be  controlled  by  the  courts,  where  It  is 
not  shown  that  this  discretion  has  been  gross- 
ly abused.  Bumham  v.  Police  Jury  of  Clai- 
borne Parish,  107  La.  613,  32  South.  87. 

la  the  case  of  Moore  v.  Board,  131  La.  757, 
60  South.  234,  we  reviewed  the  action  of  the 
parish  board  of  school  directors  In  consolidate 
ing  three  school  districts  previously  formed, 
and  the  creation  of  a  high  school  district 
The  board  subsequently  rescinded  its  action 
creating  the  hl^  school  district,  and  the 
action  of  the  board  was  approved. 

Plaintiffs'  complaint  that  one  of  the  bound- 
aries of  school  district  No.  50  is  tortuous  and 
unfair  Is  only  proved  to  the  extent  that  It  Is 
tortuous.  The  witnesses  bad  no  difficulty  in 
locating  It  And  as  it  Is  made  the  duty  of 
the  school  board  "to  divide  the  parish  into 
school  districts  of  such  proper  and  convenient 
area  and  shape  as  will  best  accommodate  the 
children  of  the  parish,"  their  action  will  not 
be  disturbed.  The  court  la  without  authority 
to  annul  the  action  of  the  board  in  establish- 
ing the  "area  and  shape"  of  school  district 
No.  SO.  The  crooked  boundary  complained  of 
is  not  shown  to  be  unfair  to  the  educable 
children  of  district  Na  60;  on  the  contrary, 
it  Is  shown  that  the  majority  of  property 
owners  In  that  district  were  desirous  of  es- 
tabUsbing  a  high  school  for  the  children  of 
the  district  which  high  school  is  shown  to 
have  great  advantages  over  the  ordinary 
graded  school;  and  the  board,  to  accommo- 
date the  children  of  the  parish  residing  in 
district  No.  60,  In  providing  a  high  school  for 
them,  ran  the  boundary  line  complained  of  In 
such  way  as  to  embrace  within  the  district 
the  property  of  those  who  were  desirous  of 
taxing  themselves  for  the  improved  school 
conditions.  The  citizens  of  the  state  have  a 
right  to  tax  themselves  for  such  purpose,  and 
It  is  the  duly  of  the  school  board  to  establish 
and  create  school  districts  and  schoolhouses 
which  will  best  accommodate  the  children  of 
the  parish. 

The  action  of  the  school  board  In  dividing 
school  district  No.  37  into  two  districts,  in 


which  district  Na  60  has  been  formed,  has 
the  effect  of  depriving  district  No.  37  of 
a  Bchoolhouse ;  but  under  the  management  of 
the  parish  board  the  children  of  district  No. 
87  will  be  received  and  taught  in  the  high 
school  established  in  district  No.  60  for  the 
time  during  each  year  that  the  said  school, 
when  it  was  a  graded  school,  was  open  for 
the  education  of  the  same  children,  and,  un- 
der the  law  which  has  been  quoted  before, 
the  children  of  this  adjoining  district  No.  37, 
may  attend  the  full  term  of  the  high  school 
in  the  adjoining  district  No.  60  by  the  pay- 
ment of  a  small  fee  fixed  by  statute. 

But  no  parent  or  property  owner  residing 
In  district  No.  37  is  before  the  court  making 
complaint  of  the  action  of  the  parish  school 
board.  No  additional  tax  has  been  placed 
upon  property  in  district  No.  37;  and  the 
children  of  that  district  are  not  deprived  of 
any  right  which  they  enjoyed  before  the 
division  of  district  No.  37,  It  will  be  time 
enough  to  consider  a  complaint  of  residents 
of  school  district  No.  37  when  one  is  made. 

Plaintiffs  complain  that  there  may  be  some 
confusion  In  having  three  visiting  trustees  for 
each  of  the  districts,  Nos.  37  and  60,  or  of  one 
set  of  trustees  for  both  districts.  The  law  pro- 
vides that  the  board  of  directors  of  the  par- 
ish shall  provide  for  three  auxiliary  visiting 
trustees  in  each  district  to  be  selected  by  the 
patrons  of  the  district,  In  the  manner  pro- 
vided by  the  board  of  directors.  This  will 
doubtless  be  done  for  district  No.  60  in  due 
time,  and  the  patrons  of  said  school  district 
will  select  the  auxiliary  visiting  trustees. 
The  duties  of  said  trust^s  are  very  simple: 

"Tbey  shall  visit  the  schools  of  their  respec- 
tive district  and  shall  make  quarterly  reports  to 
the  board  of  directors  of  the  actual  condition  of 
the  schools,  and  shall  make  needful  suggestions 
in  all  matters  relating  to  the  schools  of  which 
tbey  are  trustees." 

Judgment  affirmed. 


(lae  La.  400) 

No.  20128. 

WOBKS  V.  HBILPEBN  et  aL 

(Supreme  Court  of  Louisiana.    Jan.  11,  1916.) 

(SyUalmt  by  BiiiorM  Btaff.) 
Dkkss  «=»211— Wira's  Lanu  —  Vaumtt - 

EVIDBNCX. 

Evidence  held  insufficient  to  sustain  a  find- 
ing that  a  wife  bad  been  coerced  by  her  hnsband 
to  convey  her  plantation  to  pay  his  debts,  but 
required  a  finding  that  a  conveyance  was  made 
in  settlement  of  a  mortgage  duly  authorized  and 
given  for  advances  to  operate  the  plantation. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  i{  637-647;    Dec.  Dig.  <3=»211.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;   T.  F.  Bell,  Judge. 

Action  by  Carrie  Works  against  H.  L 
Heili)em  and  others  to  set  aside  a  conveys 
ance  of  real  property.  Decree  for  defend- 
ants, and  complainant  appeals.     Affirmed. 


9=3Far  other  cam*  SM  same  toplo  ud  KBY-NUMBBB  in  aU  K«7-Numb«r*d  D1<MU  and  Indazw 
67  SO.— 13 


Digitized  by 


Lioogle 


194 


67  SOUTHERN  REPORTER 


(La. 


Murff  ft  Thurber,  of  Sbrereport,  tor  ap- 
■pellant  Tbigpen  ft  Herold,  of  Sbreveport, 
for  appellees. 

PROVOSTT,  J.  Thlg  case  does  not  call 
for  any  very  elaborate  discussion,  as  it  In- 
volves no  disputed  point  of  law,  but  only 
facts,  and  tbe  evidence  may  be  said  to  be  all 
on  one  side.  Plaintiff  sold  ber  plantation 
to  Mark  Bluestein,  tbe  fatber-in-law  of ^  tbe 
defendant  Hellpern,  on  Marcb  6,  1908,  and 
brought  this  suit  on  February  14,  1013,  to 
annul  the  sale  on  the  grounds  that  she  sigh- 
ed the  act  of  sale  through  the  influence  and 
coercion  of  her  husband  and  thinking  that 
it  was  only  a  security  for  Ills  debts.  She 
alleges  that  she  did  not  become  acquainted 
with  the  real  facts  until  long  afterwards, 
and  then  only  from  hearsay,  and  that  she 
then  learned  that  said  act  evidenced  a  sale 
for  a  price  said  to  have  been  paid,  |1,300 
cash,  $2,000  by  means  of  four  notes  of  the 
purchaser  secured  by  mortgage  on  said  prop- 
erty, and  $2,500  by  the  purchaser  assuming 
to  pay  a  mortgage  for  said  amount  which 
some  time  previously  she  bad  given  to  tbe 
defendant  Hellpern  for  a  debt  of  ber  hus- 
band. 

Tbe  sale  is  also  asked  to  be  annulled  on 
the  ground  of  lesion  beyond  moiety ;  but 
that  ground  was  abandoned  in  tbe  course  of 
the  trial  in  the  lower  court. 

Tbe  facts  are  that  plaintiff  gave  the  |2,- 
600  mortgage  with  the  authorization  of  the 
judge,  to  obtain  advances  for  her  plantation, 
and  that  practically  all  of  these  advances 
were  made  directly  to  her,  she  coming  to  the 
store  of  defendant  in  person  for  them  or  hav- 
ing them  addressed  to  her  when  shipped ;  that, 
as  tbe  result  of  overflows  followed  by  the  ad- 
vent of  the  boll  weevil,  no  crope  were  being 
made,  and  all  lands  in  that  neighborhood  bad 
become  so  depreciated  that  there  was  practi- 
cally no  sale  for  them,  and  that  tbe  defend- 
ant brought  suit  to  foreclose  his  mortgage ; 
that  a  Mr.  Pickett,  owner  of  a  plantation 
in  the  neighborhood  of  that  of  plaintiff,  took 
an  interest  in  plaintiff's  behalf,  and  induced 
the  defendant  to  consent  very  reluctantly  to 
buy  the  place  at  private  sale;  that  plain- 
tlfTs  husband  bad  abandoned  plaintiff  months 
before,  and  gone  to  Oklahoma,  from  whence 
he  had  to  be  asked  to  return  in  order  to 
anthorize  his  wife  to  make  the  sale;  that 
the  transaction  was  fully  explained  to  plain- 
tiff before  she  signed  the  act  of  sale;  that 
a  draft  of  $1,300  for  the  cash  part  of  the 
price  was  handed  her,  and  was  afterwards 
presented  for  payment  and  paid;  that  the 
four  notes  were  handed  her,  and  that  some 
Ave  months  afterwards  she,  in  i)erson,  sold 
them  for  $1,800,  without  her  husband  taking 
any  part  whatever  in  the  transaction,  so 
far  as  the  person  who  bought  them  from  her 
knew ;  that  while  the  sale  was  made  to 
Mark  Bluestein,  the  real  purchaser  was  the 


defendant,  the  purpose  of  the  substitution 
being  to  avoid  In  that  way  the  giving  of  a 
mortgage  which  the  defendant  would  other- 
wise have  Iiad  to  give  to  Bluestein. 
Judgment  aflSrmed. 


(13S  La.  402) 
No.  20494. 
FLANAGAN  v.  GEHBKB. 
(Supreme  CSourt  of  Louisiana.    Jan.  11,  1915.) 

(Byttabua  by  the  Court.) 

EXBCnTOBS  AND  Administratobs  «=>425 — 
Public  Administbatob— Right  to  Sm. 
Act  No.  68  of  1910  authorizes  the  pub- 
lic administrator  of  the  parish  of  Orleans  "to 
appear  in  court  for,  and  on  behalf  of,  the  state 
01  Louisiana,  to  assert  her  claim,  as  heir,  to 
any  estate  in  which  the  state  may  be  inter- 
ested," but  there  is  no  law  which  authorizes 
that  officer  to  prosecute  a  petitory  action  on 
behalf  of  the  state  for  the  recovery  of  property 
alleged  to  have  been  acquired  and  to  be  owned 
by  the  state  solely,  in  virtue  of  her  sovereign- 
ty: hence,  where  such  snit  is  brought,  and 
the  plaintiff,  administrator,  disclaims  the  in- 
tention of  asserting  any  claim  on  behalf  of  the 
state,  as  beir,  an  exception  to  his  right  to  pros- 
ecute tbe  same  and  to  stand  in  judgment  tnere- 
in  should  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  1663,  1665- 
1672;    Dec.  Dig.  <S=s>426.] 

Appeal  from  Civil  District  CJourt,  Parish  of 
Orleans;   Porter  Parker,  Judge. 

Action  by  Peter  J.  I  Flanagan,  as  adminis- 
trator of  the  succession  of  Isaac  Warbe<^, 
against  Laura  Oehrke.  From  an  order  de- 
nying defendant's  objections  to  plaintiffs  ca- 
pacity to  sue,  she  appeals.    Reversed. 

Benjamin  Ory,  of  New  Orleans,  for  appel- 
lant M.  D.  Dimitry,  of  New  Orleans  (Ernest 
T.  Florance,  of  New  Orleans,  of  counsel),  for 
appellee.  Wm.  Winans  Wall,  of  New  Ot- 
leans,  amicus  cnrite. 

Statement  of  the  Ciase. 

MONROE,  C.  J.  Plaintiff  alleges  that  he 
la  the  public  administrator  of  tbe  parish  of 
Orleans,  and,  as  such,  has  qualified  as  ad- 
ministrator of  the  succession  of  Isaac  War- 
beck,  and  in  that  capacity  he  brings  this 
suit  to  recover,  in  behalf  of  the  state  of 
Louisiana,  certain  lots  of  grounds,  situated 
in  New  Orleans,  and  concerning  which  the 
following  admissions  are  made,  to  wit: 

That  they  were  purchased  by  Isaac  War- 
beck  from  the  New  Orleans  Canal  ft  Bank- 
ing Company  and  others  in  1833;  that  War- 
beck  died,  and  that  his  succession  was  open- 
ed in  1836,  upon  the  application  of  Gotts- 
chalk,  a  creditor,  who  was  appointed  curator 
of  the  vacant  estate,  in  which  said  lots  were 
inventoried;  that,  in  December,  1912,  James 
P.  CordUl,  public  administrator,  was  ap- 
pointed' administrator  'and  curator  of  said 
estate ;  and  that  in  May,  1913,  Peter  J.  Flan- 
agan succeeded  CordiU  in  those  positions.    It 
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Is  admitted  that  Joseph  P.  Brea  purchased 
the  lots  at  tax  sale  made  on  Jane  25,  1894, 
for  state  taxes  of  1876,  1877,  and  1878,  as- 
flessed  in  the  name  of  Isaac  Warbeck,  and 
recelTed  a  deed,  of  date  July  2, 11894 ;  that 
on  December  27,  1900,  defendant  purchased 
said  lots  at  sheriff's  sale  made  under  a  Judg- 
ment and  fi.'fa.  against  Bres,  received  a  sher- 
iff deed,  January  16,  1901,  and  has  been  In 
physical  possession  of,  and  has  paid  the  tax- 
es apon,  said  lots  since  'that  date. 

It  iB  farther  admitted  that  "It  la  men- 
tioned" in  the  probate  proceedings  thus  re- 
ferred to  that  Warbeck  died  (unmarried,  and 
that  it  does  not  appear  that  any  one  lias 
claimed  his  succession  In  the  quality  of  heir. 

Beyond  the  facts  >thns  admitted,  the  evi- 
dence shows  that  the  lots  In  question  were 
adjudicated  to  the  state  at  different  times  In 
1884  and  1885,  for  the  state  -taxes  of  1880, 
1881,  1882,  and  1883,  respectively,  and  that 
defendant's  possessloil  since  Januai7  16, 
1901,  has  been  open,  peaceable  and  oninter- 
mpted. 

Opinion. 

The  petition  alleges: 

"That  the  state  of  Louisiana  la,  by  reason 
of  his  rWarbeck'sl  said  death,  and  the  absence 
of  lawful  heirs,  the  sole  owner  of  his  succes- 
sion, and  became,  by  operation  of  law,  the 
owner  of  all  the  property  left  by  said  deced- 
ent," 

Defendant  excepted  to  the  capacity  of 
Flanagan,  administrator,  to  bring  suit  and 
stand  in  Judgment,  and  excepted  to  the  de- 
mand made  by  him,  on  the  ground  of  vague- 
ness of  allegation,  no  cause  of  action  dis- 
closed, prescription  and  estoppel;  and,  re- 
serving her  'rights  with  respect  to  her  excep- 
tions, further  set  up  in  her  answer  that  the 
property  of  a  vacant  succession  does  not  de- 
volve upon  the  state  by  escheat,  but  that 
the  proceeds  of  such  property  after  adminis- 
tration are  to  be  paid  Into  the  state  treasury, 
and  there  held  iin  trust,  and  that  the  state 
has  DO  right  to  demand  recognition  as  owner 
of  the  property  here  in  controversy,  save  as 
tlie  heir  of  Isaac  Warbeck,  which  'elalm  is 
barred  by  the  prescription  of  30  years. 

The  office  of  public  administrator  was  cre- 
ated and  its  functions  prescribed  by  Act  No. 
87  of  1870,  p.  120,  and  the  office  was  abolish- 
ed as  to  every  parish  in  the  state  save  the 
parish  'of  Orleans  by  Act  No.  74  of  1877  (Ex- 
tra Session,  p.  Ill)  which  act  also  made  cer- 
tain other  changes  in  the  original  statute. 
By  Act  No.  222  of  1902,  p.  452,  section  1  of 
the  act  of  1870  was  amended  and  re-enacted 
so  as  to  read: 

"That  the  Governor  •  •  •  shall  appoint 
a  suitable  person  to  be  known  as  public  admin- 
istrator for  the  parish  of  Orleans.  The  public 
administrator  for  the  parish  of  Orleans  shall 
be  appointed  administrator  of  all  intestate  suc- 
cessions, and  curator  of  the  estates  of  all  ab- 
sentees, when  there  is  no  surviving  husband 
•r  wife  or  heir,  present,  or  represented  in  the 
state,  who  is  qualified  *  •  •  and  who  claims 
the  right  to  assume  the  duties  of  the  said  of- 
fice." 


By  Act  No.  68  of  1010,  p.  112,  the  section 
thns  amended  and  re-enacted  was  again 
amended 'and  re-enacted  so  as  to  read : 

"That  the  Governor  ♦  •  •  shall  ap- 
point •  ♦  •  The  public  administrator  of 
the  parish  of  Orleans  shall  be  appointed  cora- 
tor  or  administrator  of  all  vacant  estates.  He 
shall  also  be  appointed  administrator  of  all 
intestate  successions,  where  there  is  no  surviv- 
ing husband  or  wife  or  heir  present  or  rep- 
resented in  the  state,  who  is  qualified  to  as- 
sume and  who  daims  the  right  to  assume  the 
duties  of  said  office.  Be  shall  also  be  author- 
ized to  appear  in  court  for  and  on  behalf  of 
the  state  of  Louisiana  to  assert  her  claim  at 
heir,  to  any  estate  in  which  the  state  may  be 
interested."     (Italics  by  the  court) 

As  we  have  seen  from  the  excerpt  from 
the  petition  hereinabove  quoted,  the  plain- 
tiff, administrator.  Is  asserting  no  claim  on 
behalf  of  the  state'as  the  heir  of  Isaac  War- 
beck, bat  alleges  that  the  state  is  the  "own- 
er" of  the  property  here  In  controversy,  and 
her  counsel  interprets  their  'petition  to  mean 
that  the  state  disclaims  the  intention  of  as- 
serting title  by  inheritance,  and  insists  that 
she  became  the  owner  of  the 'property  solely 
by  virtue  of  her  sovereignty.  Their  main  ar- 
gument Is  to  that  effect,  as  may  be  Inferred 
from  by  the  following  excerpts  from  their 
^additional"  and  latest  brief  herein  filed,  to 
wit: 

"Now,  in  the  present  case  the  right  of  the 
theoretical  heir  to  accept  tills  succession,  which 
was  opened  in  the  courts  in  1836,  when  War- 
beck died,  remained  In  suspense  until  1866. 
In  1866,  by  the  lapse  of  SO  yean,  his  right  to 
accept  was  barred  t>y  prescription.  There  was 
no  such  thiuK  at  that  time  possible  as  an  heir 
with  the  right  to  take  possession.  The  sns- 
pense  ended  and  the  origmal  title  of  the  state 
became  effective.  The  property,  then,  belonged 
to  the  state,  as  part  of  its  public  domain,  not 
by  forfeiture,  not  by  inheritance,  because  there 
was  no  one  from  whom  it  was  to  be  forfeited, 
and  no  inheritance  was  possible.  The  state 
took  becaute  there  vxu  no  heir  and  i«oa<Ma 
there  could  be  no  heir."  (Italics  by  the  writ- 
er of  the  brief.)  i 

If,  then,  "there  was  no  heir,  and  •  •  • 
could  be  no  heir,"  it  is  plain  that  the  lan- 
guage of  Act  No.  68  of  1910  (which  is  the 
latest  act  conferring  authority  on  the  pub- 
lic administrator),  "He  shall  be  authorized 
to  appear  in  court  for,  and  in  behalf  of,  the 
state  of  Iiouisiana,  to  assert  her  claims,  as 
heir,"  is  without  application  in  the  present 
situation,  since  it  confers  upon  the  public 
administrator  no  authority  with  respect  to 
the  claim  which  he  is,  here,  asserting.  It  is 
true  that  in  paragraphs  of  the  petition  other 
than  that  already  quoted  it  Is  alleged  and 
prayed: 

"That  long  prior  to  the  assessment  of  any 
taxes  upon  which  any  tax  deed  may  have  bas- 
hed the  said  property  had,  as  aforesaid,  t>ecome 
the  property  of  the  State  of  Louisiana;  that 
there  can  be  no  such  thing  as  assessment  by 
the  state  of  Louisiana  of  taxes  on  property 
owned  by  the  state  of  Louisiana;  that  there 
can  be  no  forfeiture  or  sale  for  said  taxes  on 
said  property,  and  the  tax  collector  was  with- 
out authority  to  sell,  in  any  manner,  property 
belonging  to  the  state  of  Louisiana;  that  it 
is  the  duty  of  the  public  administrator  of  the 
parish  of  Orleans,  now   the  administrator  of 
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the  estate  of  Isaac  Warbeck,  to  brinr  into 
■aid  succession,  administer  tliereon,  and  turn 
OTer  to  the  state  of  Louisiana,  such  jbroperty 
*a  belongs  to  the  state.  *  *  *  Wherefore 
petitioner  prays  that  the  said  Mrs.  Laura 
Gehrke  *  •  *  may  be  cited  to  appear  and 
answer  this  petition,  and,  after  due  proceed- 
ings had,  that  judgment  be  rendered  decree- 
ing aaid  Mrs.  Laura  Gehrke  *  *  *  not  to 
be  the  owner  of  the  property  described  in  the 
petition,  and  decreeing  the  said  property  to 
the  succession  of  Isaac  Warbeek  and  which  be- 
longs to  the  state  of  Louisiana." 

The  suit  is  therefore  clearly  a  petitory  ac- 
tion, brought  on  behalf  of  the  state  of  Lou- 
isiana for  the  recovery  of  property  of  which, 
It  is  asserted  and  insisted,  the  state  is  own- 
er, by  virtue  of  her  sovereignty,  and  not  by 
inheritance,  and  the  prayer,  that  "the  prop- 
erty be  decreed  to  the  succession  of  Isaac 
'Warbeek,  and  which  belongs  to  the  state  of 
Louisiana,"  sufficiently  Indicates  that  the 
decreeing  of  the  property  "to  the  succes- 
aion"  is  regarded  as  merely  a  means  to  the 
end,  and  that  the  end  to  be  accomplished  is 
the  recovery  of  the  property  by  the  state. 
There  may,  however,  for  aught  we  know,  be 
vast  trades  of  land,  within  her  borders 
which  belong  to  the  state  of  Louisiana,  by 
virtue  of  her  sovereignty,  which  are  occu- 
pied by  individuals  or  corporations  under 
color  of  title,  and  the  recovery  of  which 
would  require  the  institution  of  i>etltory  ac- 
tions, but  we  find  nothing  in  the  legislation 
concerning  the  public  administrator  of  the 
parish  of  Orleans  which  confers  upon  that 
officer  the  authority  to  Institute  such  actions. 

If,  upon  the  other  band,  it  could  be  ar- 
gued (though  no  such  argument  la  made) 
that  this  is  primarily  a  suit  on  behalf  of  a 
vacant  succession,  for  the  return  "to  the  suc- 
cession" of  property  belonging  to  it,  and  that 
the  court  is  not  called  upon  to  consider  at 
this  time  the  ultimate  destination  of  the 
property,  the  answer  would  be  that  the 
claim  of  the  succession  Is  barred  by  the  pre- 
scription of  ten  years  in  favor  of  the  defend- 
ant, by  reason  of  her  actual,  open,  peaceable 
and  uninterrupted  possession  for  more  than 
ten  years,  in  good  faith,  under  a  title  trans- 
lative of  property  emanating  from  the  state 
of  Louisiana,  and  by  the  prescription  of 
three  years,  in  favor  of  tax  titles  established 
by  article  233  of  the  Ck)n8tttutlon.  Plaintiff 
can  hardly  deny  that  there  is  still  such  an 
entity  as  the  vacant  succession  of  Isaac 
Warbeek,  since  be  comes  before  the  court  in 
the  capacity  of  Its  administrator,  and  prays 
for  a  Judgment  "decreeing  said  property  to 
the  succession  of  Isaac  Warbeek,"  and  our 
law  (O.  C.  3526)  declares,  in  express  terms 
that  prescription  "runs  against  a  vacant  suc- 


cession, though  no  curator  has  been  appoint- 
ed to  such  succession."  Without,  however, 
entering  upon  the  question  of  the  constmc- 
tl<m  of  those  provisions  of  the  Civil  Code, 
which,  upon  the  one  hand,  declare  that  (ar- 
ticle 485)  "the  succession  of  persons  who  die 
without  heirs,  or  which  are  not  claimed  by 
those  having  a  right  to  them,  belong  to  the 
state,"  and  that  (article  929)  "in  defect  (sic) 
of  lawful  relations,  or  of  a  surviving  hus- 
band or  wife,  or  acknowledged  natural  chil- 
dren, the  succession  belongs  to  the  state," 
and,  upon  the  other  hand,  of  article  917 
(found  under  the  subtitle,  "Of  Irregular  Suc- 
cessions") which  declares  that  when  the  de- 
ceased has  left  neither  lawful  descendants, 
nor  lawful  ascendants,  nor  collateral  rela- 
tions, the  law  calls  to  hit  inheritance,  either 
the  surviving  husband,  or  wife,  or  his  or 
"her,  natural  children,  or  the  state  In  the 
manner  and  order  hereafter  directed"  (ital- 
ics by  the  court)  and  of  article  049,  and  oth- 
er provisions,  to  the  effect  that  irregular 
heirs  do  not  succeed  directly  to  the  estate  of 
the  de  cujus,  but  have  only  a  right  of  action 
to  be  put  into  possession,  and  of  the  varians 
provisions  concerning  vacant  successions  and 
their  administration,  to  be  found  in  chapter 
8  of  Book  8,  we  find  it  sufficient,  for  the 
purposes  of  this  case  to  hold,  that,  though 
Act  No.  68  of  1910,  p.  113,  authorizes  the 
public  administrator  of  the  parish  of  Or- 
leans  to  "appear  in  court  for,  and  on  behalf 
of,  the  state  of  Louisiana,  to  assert  her  claim 
as  heir,  to  any  estate  in  which  the  state 
may  be  interested,"  there  is  no  law  which 
authorizes  that  official  to  bring  a  petitory 
action  on  behalf  of  the  state  for  the  recovery 
of  property  alleged  to  have  been  acquired, 
and  to  be  owned  by  the  state,  solely  in  vir- 
tue of  her  sovereignty;  and  hence  that  the 
exception  to  plaintiff's  capacity  to  prosecute 
this  suit  and  to  stand  In  Judgment  should 
have  been  sustained.  The  point  thus  passed 
on,  it  may  be  remarked,  was  not  presented 
or  considered  in  the  case  of  Cordill,  Admin- 
istrator, V.  Quaker  Realty  Co.,  130  La.  933, 
68  South.  819,  upon  which  plalntifl  relies. 

For  the  reasons  assigned,  it  is  ordered  and 
decreed  that  the  Judgment  appealed  from 
be  annulled  and  avoided,  and  that  there  now 
be  Judgment  in  favor  of  defendant,  sustain- 
ing her  exception  to  the  right  and  capacity 
of  the  plaintiff,  administrator  of  the  vacant 
succession  of  Isaac  Warbeek,  to  prosecute 
this  suit  and  stand  in  Judgment  herein ;  and 
it  is  accordingly  further  decreed  that  plain- 
tiff's demands  be  rejected,  and  this  suit  dis- 
missed at  the  cost  of  said  plalnUIt. 
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(136  La.  «N) 

No.   20907. 

HOPKINS  T.  CROW  et  al. 

In  re  CROW. 

(Supreme  Court  of  Loniaiana.     Jan.  11,  1916.) 

(BvUalmt  hv  EdiiorM  Staff.) 

1.  CouBTs  «=»121—JiTBiBDioTion— Amount  in 

GORTBOVEBST. 

In  a  revocatory  action  the  court's  juris- 
diction is  tested  b;  the  amount  of  plaintiff's 
claim,  while  in  an  action  en  declaration  de 
simulation  it  is  tested  by  the  value  of  the  prop- 
erty whereof  the  transfer  is  sought  to  be  set 
aside. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
DiK.  Si  410.  413-426,  428,  437,  450,  452,  458, 
4^9.  466;  Dec.  Dig.  «=»121.] 

2.  COUBTB  «=s>122— ^JUBIBDICXIOn— CAUBKa    OF 

Action. 

Where  plaintifTs  petition  alleged  conjunc- 
tively a  revocatory  cause  of  action,  and  also 
facta  sufficient  to  sustain  an  action  en  declara- 
tion de  simulation,  but  the  court  had  no  ju- 
risdiction of  the  revocatory  action,  because  the 
amount  in  controversy  was  insufficient,  an  ex- 
ception thereto  would  be  sustained  and  the 
declaration  upheld  only  in  so  far  as  It  stated 
a  cause  of  action  de  simulation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  413,  427 ;    Dec  Dig.  «=>122.] 

Action  by  J.  L.  Hopkins  against  Perry 
Crow  and  others.  Application  by  M.  E. 
Crow  for  writs  of  certiorari  and  prohibition 
to  the  Judge  of  the  Fourth  Judicial  District 
Court  of  the  Parish  of  Union.  Exceptions 
to  Jurisdiction,  so  far  as  applicable  to  the 
revocatory  action,  sustained,  and,  so  far  as 
applicable  to  the  action  en  declaration  de 
(imnlation,  affirmed. 

J.  B.  Crow,  of  FarmersvlUe,  for  applicant 
John  B.  Holstead,  Judge,  of  Ruston,  In  pro. 
per.  Harvey  G.  Fields,  of  FarmersTllle,  for 
respondent 

PROVOSTY,  J.  The  plalntUTs  petition 
contains  the  allegations  and  prayer  for  a 
revocatory  action,  and  also  the  following  ad- 
ditional allegations  and  prayer,  to  wit: 

"That  the  said  transfer  of  land  waa  without 
any  real  consideration;  that  the  consideration 
therein  expressed  is  erroneous ;  and  that  the 
said  act  does  not  evidence  a  real  and  genuine 
sale." 

"Prays  that  said  transfer  be  entirely  revolted." 

This  allegation  and  prayer  are  sufficient  to 
mstaln  the  action  en  declaration  de  simula- 
tion; 80  that  this  action  and  the  revocatory 
action  are  Included  in  the  same  petition. 
Usually  when  both  of  these  actions  are  urged 
in  one  petition  it  Is  done  in  the  alternative, 
but  this  precaution  was  not  taken  in  the  pres- 
ent case.  No  exception  waa  based  on  that 
circumstance  however;  the  only  exception 
filed,  which  Is  the  one  we  are  now  called 
upon  to  consider,  was  to  the  jnrlsdicaon  of 
the  coort  ratlone  materlie. 

[1]  The  lower  Umlt  of  the  Jurisdiction  of 
tbe  district  conrt  in  which  the  suit  is  filed  is 
$50:  whereas  the  amount  of  plaintiff's  claim 
is  only  $38.    The  law  is  that  in  the  revoca- 


tory action  the  jurisdiction  of  the  court  is 
tested  by  the  amount  of  plaintiff's  claim,  and 
that  in  the  action  en  declaration  de  simu- 
lation it  Is  tested  by  the  value  of  the  prop- 
erty whereof  the  transfer  is  sought  to  be  set 
aside.  The  contention  of  relator  is  that  the 
suit  is  purely  revocatory,  and  that  there- 
fore the  conrt  is  without  jurisdiction. 

[2]  True,  the  court  has  no  Jurisdiction  of 
the  revocatory  action.  Loeb  v.  Arent,  33  La. 
Ann.  1086;  Zuberbler  and  Behan  v.  Morse, 
36  La.  Ann.  970;  Schwartz  v.  Schmidt,  37 
La.  Ann.  42;  Flower  v.  Prejean,  42  La.  Ann. 
897,  8  South.  596;  Moore  v.  Rlnguet,  46  La. 
Ann.  1118,  13  South.  670 ;  Newman  v.  Black- 
man,  60  La.  Ann.  128,  23  South.  206;  Court- 
ney T.  Rlgmalden,  112  La.  806,  36  South.  704. 
But  it  has  Jurisdiction  of  the  action  en  dec- 
laration de  simulation. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that,  in  80  far  as  the  exception  to  the 
jurisdiction  is  applicable  to  the  revocatory 
action,  the  Judgment  overruling  same  is  set 
aside,  and  that  said  exception  is  now  sus- 
tained, but  that,  in  so  far  as  the  said  excep- 
tion Is  applicable  to  the  action  en  declaration 
de  simulation,  the  Judgment  overruling  same 
is  affirmed;  the  costs  of  the  present  applica- 
tion to  be  paid  In  equal  parts  by  plalntUT  and 
defendant 

(Ut  La.  «!) 

No.  19806. 

HARVET  et  aL  V.  GARTNER  et  al. 

(Snpreme  Conrt  of  Louisiana.    April  27,  1914. 
On  Rehearing,  Jan.  26,  1916.) 

(Byllahut  ly  the  Court.) 
On  Rehearing. 

1.  MALicions  Pbosecution  ®=»25— Riqht  of 
Action— Filing  Petition  in  Bankbuptct. 

A  petition  in  bankruptcy  filed  by  bona  Bde 
creditors,  without  malice,  without  libelous  and 
slanderous  charges,  with  reasonable  grounds  for 
believing  the  allegations  contained  in  the  peti- 
tion, with  probable  cause,  and  upon  legal  ad- 
vice, although  not  successfully  prosecuted,  will 
not  sustain  an  action  for  damages  in  the  courla 
of  the  state. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  66-68;  Dec.  Dig. 
iS=»25.] 

2.  Bankbuftot  «=»114— Consebvatobt  Pbo- 
CEEDiNO — Appointment  of  Receives. 

The  appointment  of  a  receiver  without  bond 
from  the  petitioners,  to  take  possession  of  the 
property  of  a  person  charged  with  bankruptcy, 
IS  a  conservatory  proceeding,  instituted  for  the 
benefit  of  the  debtor  and  his  creditors,  and  can- 
not be  likened  to  the  issuance  of  a  writ  of  at- 
tachment by  the  state  courts. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  gS  164-166;  Dec.  Dig.  «=»114.] 

3.  Bankbuftot  «=>99— Receive*— Conbebva- 
TOBY  Wbit— Dissolution. 

Damages  will  not  be  allowed  on  the  disso- 
lution of  ordinary  conservatory  writs,  In  the  ab- 
sence of  statutory  authority  therefor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  Dig.  §{  136,  146;  Dec  Dig.  «=399.] 
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^  (Additional  ByUabut  by  Editorial  Btvff.) 

4.  RscEivEBa  «=s>81— Natcbe  of  Omam. 

A  receiver  la  an  arm  of  the  court  repre- 
WDtlDg  the  debtor  and  creditors  aa  well  aa  the 
court. 

[Ed.  Note. — For  other  caaes,  see  Beceivers, 
Cent  Dig.  {  160;    Dec.  Dig.  «=>81. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Receiver.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;    E.  K.  Skinner,  Jndge. 

Action  by  Martin  W.  Harvey  and  others 
against  Oscar  Gartner  and  others.  From  the 
Judgment,  plaintiffs  appeaL  Reversed  and 
rendered. 

James  3.  McLonghlln  and  Hall,  Monroe 
&  Lemann,  all  of  New  Orleans,  for  appel- 
lants. 

Edgar  M.  Cahn,  of  New  Orleans,  for  ap- 
pellees Wllmot  Machinery  Co.  and  Gartner. 
Onstave  Lemle,  of  New  Orleans,  for  appel- 
lee A.  Baldwin  Co.,  Limited.  J.  Zach  Spear- 
ing, of  New  Orleans,  for  appellee  Palfrey- 
Rodd-Purcell  Ga,  Limited. 

The  following  Is  an  extract  from  appel- 
lees' brief: 

In  Ellis,  Milbank  &  Co.  v.  Fisher,  Burgess  & 
Co.^0  La.  Ann.  479,  it  was  held: 

"Where  two  parties  have  judgments  against 
each  other,  they  are  bound  to  compensate,  and 
the  execution  in  either  case  may  be  enjoined." 

To  the  extent  that  plaintiff's  Judgment  was 
compensated  by  each  judgment  rendered  in  favor 
of  each  defendant,  it  ceased  to  be.  Having  no 
existence,  of  course  no  execution  could  issue 
thereon  sgainst  any  one. 

Plaintiffs'  judgment  being  compensated  to  the 
extent  of  the  respective  judgments  obtained  by 
defendants,  execution  can  only  issue  for  the  bal- 
ance, and  this  is  what  the  Judge  a  quo  decreed 
should  be  done. 

Article  2091  of  the  Revised  Civil  Code  reads 
as  follows: 

"There  is  an  obligation  in  solido,  on  the  part 
of  the  debtors,  when  they  are  all  obliged  to  the 
same  thing,  so  that  each  may  be  compelled  for 
the  whole,  and  when  the  payment  which  is  made 
by  one  of  them,  exonerates  the  others  toward  the 
creditor." 

The  judgment  being  in  solido,  under  article 
2091  or  the  Revised  Civil  Code,  above  quoted, 
any  payment  made  by  any  of  the  debtors  in  sol- 
ido exonerates  the  others  toward  the  plaintiff  to 
the  extent  of  the  amount  paid. 

Potbier  on  Obligations,  p.  1S2,  lays  down  the 
following: 

"The  payment  which  is  made  by  one  of  the 
debtors  (in  solido)  liberates  all  the  others ;  this 
is  a  consequence  of  the  principle,  that  a  debtor, 
in  solido,  is  only  one  debtor  of  the  same  thing, 
of  which   there  are   several    debtors." 

"Not  only  a  real  payment,  but  every  other 
kind  of  payment,  ought  to  have  this  effect; 
therefore,  if  one  of  the  debtors  in  solido,  being 
sued  by  the  creditor,  opposes,  in  compensation  of 
the  debt  demanded,  a  like  sum  owing  to  him 
from  the  creditor,  the  other  debtors  are  liber- 
ated by  this  compensation,  as  well  as  by  a  real 
payment" 

"Peter  and  Paul  are  my  debtors,  in  solido.  of 
the  sum  of  one  thousand  pounds.  Afterwards  I 
become  the  debtor  of  Peter  of  the  like  sum.  If  I 
sue  Peter  for  the  payment  of  the  thousand 
pounds  due  me,  and  he  opposes  the  compensation 
of  the  debt  due  to  him,  this  compensation,  as  we 
have  seen,  being  equivalent  to  a  payment,  the 


debt  due  to  me  from  Peter  and  Paul  becomes  ex- 
tinct as  against  them  both." 

Fuzier^Harman,  Repertoire  G4n4ral  Alpha- 
betique  dn  Droit  Francais  (Edition  of  1884) 
voL  12,  under  the  word  "Compensation,''  No. 
126: 

"It  has  been  decided  that  if  the  codebtor,  who 
can  of  his  own  personal  right  plead  compensa- 
tion, is  sued,  or  if  he  intervenes  in  the  suit  di- 
rected against  his  codebtors  to  plead  compensa- 
tion,   the   discharge   is    acquired   by   all. 

Pandectes  Francaises,  Nouveau  Repertoire  de 
Doctrine  de  Legislation  et  de  Jurisprudence,  Ri- 
viere, Weiss  &  Frennelet  (Edition  of  1893),  Ob- 
ligations, No.  459 : 

"The  character  of  the  exception  based  on  com- 
pensation, as  exception  of  release  of  debt,  cannot 
be  determined  'a  priori.'  It  would  appear  that 
compensation,  likened  theoretically  to  double  im- 
aginary payment,  ought  to  produce  in  the  mat- 
ter of  solidarity  the  same  effect  as  payment  It 
is  just  that  which  happens  when  the  creditor 
of  the  debt  in  solido  at  the  outset  (at  first)  de- 
mands pavment  from  that  one  of  the  codebtors 
to  whom  he  himself  is  a  debtor,  and  he  is  met 
with  the  plea  of  compensation.  If  the  creditor 
then  attempts  to  claim  payment  of  the  debt  from 
the  other  codebtor,  he  has  the  right  to  apply 
to  the  creditor  that  the  debt  extugniabed  by 
the  compensation  pleaded  by  his  consort  (codebt- 
or) has  been  at  the  same  time  extinguished  in  re- 
gard to  him.  Compensation,  as  we  are  going  to 
see,  which  furnishes  only  a  personal  exception, 
becomes  here  a  common  exception." 

jPaillet  Manuel  de  Droit  Francais,  comment- 
ing on  C.  N.  1294  (our  C.  C  22X1)7701  Ed.,  p. 
526,  says: 

"Whenever  one  of  the  solidary  codebtors,  to 
whom  is  due  something  by  the  a«ditor,  has  Iiim- 
self  used  the  means  of  compensation  to  have  the 
debt,  for  which  he  is  held  as  a  solidary  obligor, 
declared  extinguished,  all  the  other  solidary  co- 
debtors  may  take  advantage  of  tliat  fact  to  prove 
that  the  debt  can  no  longer  be  claimed  from 
them.  The  effect  of  the  compensation  is  neces- 
sarily to  terminate  the  action  of  the  one  who 
was  originally  the  creditor,  otherwise  there 
would  be  a  contradiction  in  recognizing  in  him 
again  to  recover  it,"  etc. 

Potbier  on  Obligations,  p.  152,  has  the  follow- 
ing: 

"While  article  1294,  C.  N.  (R.  a  a  2211), 
does  not  i>ermit  a  solidary  obligor  to  oppose  as 
compensation  the  sums  wuich  toe  creditor  owes 
to  his  codebtor,  it  does  not  follow  that  the  soli- 
dary obligor  is  not  able  to  take  advantage  of  a 
judgment  in  favor  of  his  codebtor  which  has  al- 
ready pronounced  the  compensation." 

PROVOSTY.  3.  This  suit  Is  In  damages 
for  loss  of  property  and  Injury  to  credit  and 
reputation,  alleged  to  have  been  suffered  by 
plalntlCfB  as  the  result  of  proceedings  in  In- 
voluntary bankruptcy  Instituted  against 
them  by  the  defendants,  in  the  course  of 
which  a  receiver  was  appointed  to  take  pos- 
session of  the  pr<q>erty.  The  plaintiffs  are 
the  firm  of  Martin  W.  Harvey  &  Co.,  and 
Martin  W.  Harvey  individually;  said  firm 
being  alleged  to  be  composed  of  Martin  W. 
Harvey  and  Howard  Segrave. 

An  exception  of  want  of  proper  parties 
was  Interposed,  based  upon  the  fact  that  the 
partner,  Segrave,  Is  not  individually  a  party 
to  the  suit  This  exception  was  properly 
overruled.  The  suit  is  -by  the  partnership 
and  by  Martin  W.  Harvey;  both  of  them 
perfectly  competent  persons  to  stand  in  Judg- 
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ment  wKhont  the  assistance  of  Segrare.  In- 
divid nally,  Segrare  has  no  cause  of  action; 
he  having  consented  to  the  proceedings  In 
bankruptcy. 

Pleas  of  res  judicata  and  estoppel  also 
were  filed.  They  are  founded  upon  the  fol- 
lowing facts:  After  the  termiuatlon  of  the 
proceedings  In  bankruptcy  by  the  rejection 
of  the  petition  in  bankruptcy,  the  plaintiff 
firm  took  a  rule  on  the  receiver  to  show 
cause  why  he  should  not  return  Its  property 
of  which  he  had  taken  possession ;  and, 
when  the  receiver  applied  for  bis  discharge 
and  the  cancellation  of  bis  bond,  the  plain- 
tiff firm  filed  an  opposition,  alleging  that 
he  had  not  accounted  for  said  property. 
There  was  Judgment  overruling  this  opposi- 
tion, and  discharging  the  receiver.  It  is 
that  Judgment  which  is  said  to  be  res  Judi- 
cata of  the  present  suit 

That  Judgment  passed  merely  upon  the  lia- 
bility of  the  receiver,  and  In  no  wise  upon 
the  liability  of  the  present  defendants.  The 
rule  upon  the  receiver,  as  well  as  the  op- 
position to  his  discharge,  was  a  mere  calling 
upon  that  officer  to  give  an  account  of  his 
stewardship.  Tn  making  his  defense  to 
them,  the  receiver  was  representing  exclu- 
sively himself,  and  in  no  wise  the  present 
defendants.  The  suit  in  the  Instant  case  is 
a  calling  upon  the  defendants  themselves, 
and  it  Is  to  respond  in  damages  for  having 
Instituted  the  proceedings  in  bankruptcy  and 
caused  a  receiver  to  be  appointed.  Hence 
neither  the  cause  of  action,  nor  the  parties, 
nor  the  thing  demanded,  can  be  said  to  be 
the  same  in  the  present  suit  as  in  these 
former  proceedings;  and,  as  a  consequence, 
the  Judgment  in  these  former  proceedings  is 
not  res  Judicata  of  the  present  suit 

The  estoppel  is  said  to  result  from  the 
fact  that  plaintiffs  demanded  of  the  receiv- 
er the  return  of  the  property.  This  plea  is 
80  devoid  of  legal  foundation  that  one  hardly 
knows  how  to  get  about  arguing  it  In  the 
exercise  of  their  right  to  recover  back  their 
property  or  its  value,  the  primary  recourse 
of  the  plaintiffs  was  against  the  receiver 
who  had  taken  possession  of  It,  and,  in  legal 
contemplation,  still  had  it  in  possession.  So 
long  as  the  receiver  had  the  property  in  pos- 
session, these  plaintiffs  certainly  could  not 
have  a  cause  of  action  in  damages  against 
tbe  present  defendants  for  the  loss  of  it 
How,  then,  can  the  legal  efforts  of  these 
plaintiffs  to  recover  this  property  from  the 
receiver  operate  as  an  estoppel  to  the  pres- 
ent suit  Instead  of  a  bar  It  was  rather  in 
the  nature  of  a  prerequisite. 

In  support  of  this  plea  of  estoppel  the 
defendants  dte  High  on  Receivers  (4th  Ed.) 
p.  819,  i  270,  to  the  effect  that  the  litigant 
at  whose  instance  a  receiver  has  been  ap- 
pointed. Is  not  liable  for  property  los^  through 
tbe  fault  of  tbe  receiver.  Grant  that  this 
te  good  law,  the  plaintiffs  are  not  suing  for 
any  loeses  suffered  through  the  fault  of  the 


receiver,  but  for  losses  suffered  without  the 
fault  of  the  receiver — losses  which  he  could 
not  avoid,  but  for  whidi  the  defendants  are 
alleged  to  be  liable  by  reason  of  the  same 
having  been  the  direct  consequence  of  their 
act  in  wrongfully  instituting  bankruptcy  pro- 
ceedings and  causing  a  receiver  to  be  ap- 
pointed. If,  by  reason  of  having  to  be  sold 
at  forced  sale  for  whatever  was  bid,  at  a 
time  of  great  financial  depression,  wben 
there  was  no  market  for  that  kind  of  prop- 
erty, the  movables  of  tbe  plaintiff  firm,  of 
which  the  receiver  took  charge,  had  to  be 
sold  for  a  mere  song,  and,  if,  by  reason  of  its 
being  in  the  hands  of  a  receiver,  the  sawmill 
of  the  plaintiff  firm  could  not  be  Insured, 
these  were  matters  for  wbidi  tbe  receiver 
was  in  no  way  at  fault  and  for  which  he 
was  in  no  wise  responsible,  but  which  came 
about  as  tbe  direct  consequence  of  the  bank- 
ruptcy proceedings  instituted  by  these  de- 
fendants, and  of  the  appointment  of  a  re- 
ceiver made  at  tbelr  instance,  and  for  which 
they  may  well  be  responsible,  notwithstand- 
ing the  blamelessness  of  the  receiver. 

On  the  merits,  the  facts  are  as  follows: 
The  firm  of  Martin  W.  Harvey  &  Co.  was 
originally  composed  of  Martin  W.  Harvey, 
Ia  C.  Helntz,  and  James  L.  Reid.  It  was 
formed  in  February,  1907.  It  was  a  saw- 
mill concern,  and  owned  a  sawmill  plant 
timber  lands,  oxen,  and  wagons.  After  it 
had  been  In  existence  some  six  months,  and 
had  accumulated  a  considerable  amount  of 
Inmber  on  its  yard,  and  contracted  debts, 
Harvey,  in  August  1907,  bought  out  the 
Interest  of  Helntz  and  Reld,  and  took  Se- 
grave  as  a  partner.  The  purchase  price  was 
92,500— $625  cash,  and  $1,875  credit  for 
which  Harvey  gave  his  note.  On  October 
10,  1907,  the  partnership,  by  way  of  security 
for  the  payment  of  this  note,  made  a  re- 
deemable sale  to  Helntz  and  Reld  of  all 
its  timber  lands,  oxen,  and  wagons,  reserv- 
ing, however,  the  possession  and  use  of  this 
property,  and  agreeing  that  payment  should 
be  made  on  the  $1,875  note  at  the  rate  of 
$2.50  for  every  thousand  feet  of  lumber  sold. 
At  that  time  the  financial  crisis  of  that 
year  was  on,  and  owing  to  the  business  de- 
pression resulting  therefrom,  the  firm  found 
Itself  unable  to  dispose  readily  of  the  lum- 
ber it  was  accumulating  on  its  yard  or  to 
collect  its  accounts,  and  In  consequence 
found  Itself  financially  embarrassed.  Its 
largest  creditor  was  the  defendant,  Oscar 
Gartner,  who  bad  been  furnishing  It  money 
to  run  with.  It  then  entered  Into  a  written 
agreement  with  Gartner,  by  wlilch  the  latter 
undertook  to  act  as  trustee  and  take  posses- 
sion of  all  the  property  of  the  firm,  and  op- 
erate the  mill  and  dispose  of  the  lumber.  In 
the  Interest  of  the  creditors;  and,  under 
this  agreement  he  actually  took  possession. 
Certain  of  the  creditors,  however,  would  not 
Join  in  thla  arrangement  and  brought  suit; 
and  this  led  to  an  application  for  a  recite. 
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This  application  was  filed  on  Febrnary  28, 
1908.  The  defendant  Gartner  furnished 
$50  towards  the  expenses  of  It  On  March 
8,  1908,  he  filed  the  petition  In  Involuntary 
bankruptcy,  having  Induced  the  other  de- 
tmdants  to  Join  blm  in  it,  and  given  them, 
In  order  to  Induce  them  to  do  so,  a  written 
guaranty  to  hold  them  harmless  against  all 
claims  for  damages;  they  having  no  knowl- 
edge of  the  facts  of  the  matter,  and  relying 
entirely  upon  his  representations.  The  res- 
pite proceedings  were  still  pending.  They 
culminated  in  the  respite  being  granted  on 
April  8,  1908.  On  March  9th,  the  day  after 
the  filing  of  the  petition  In  bankruptcy,  the 
defendants  filed  a  petition  alleging  that  the 
appointment  of  a  receiver  was  necessary, 
and  asking  that  one  be  appointed.  This 
prayer  was  granted,  and  a  receiver  was  ap- 
pointed ;  and  he  took  charge  of  all  the  prop- 
erty which  the  plaintiff  firm  had  turned  over 
to  the  defendant  Gartner,  as  trustee,  except 
the  part  included  In  the  redemption  sale. 
The  fire  insurance  companies  canceled  their 
policies  on  the  sawmill,  for  the  reason  that 
It  had  passed  into  the  hands  of  a  receiver, 
and  the  receiver  was  unable  to  obtain  insur- 
ance. On  March  24,  1909,  Judgment  was 
rendered  dismissing  the  bankruptcy  proceed- 
ings. In  the  meantime,  the  sawmUl  had 
burnt  down  without  insurance,  and  the  re- 
ceiver had  bad  to  sell  all  the  movables  at 
auction  sale  for  whatever  they  would  bring 
for  cash.  Plaintiffs  first  exhausted  their 
remedy  against  the  receiver,  and  then  brought 
tills  suit 

The  receiver,  by  authority  of  the  court,  took 
possession  of  the  property  of  the  plaintiff 
Arm  against  its  will  in  precisely  the  same 
way  that  a  sheriff  does  under  a  writ  of  at- 
tachment or  sequestration.  '  From  that  mo- 
ment, the  plaintiff  firm  was  as  powerless 
to  protect  or  preserve  the  property  or  in- 
terfere with  it  as  If  an  injunction  had  issued 
against  its  doing  so.  "The  appointment  of  a 
receiver,"  says  34  Cyc.  17,  "Is  an  equitable 
remedy  which  bears  a  similar  relation  to 
courts  of  equity  that  proceedings  in  attach- 
ment bear  to  courts  of  law.  Hence  the  ap- 
pointment of  a  receiver  has  been  stated  to  be 
an  equitable  injunction  or  attachment,  al- 
though it  Is  also  said  to  be  in  the  nature,  hot 
of  an  attachment,  but  a  sequestration."  In- 
asmuch as  the  defendants  caused  the  receiver 
to  be  appointed,  the  plaintiff  firm  contends 
that  they  should  stand  in  responsibility  for 
the  loss  Of  said  property  precisely  as  does  a 
plaintiff  in  writ  when  an  attachment  or 
sequestration  is  dissolved. 

Defendants,  on  the  other  hand,  contend 
that  this  would  be  the  case  only  if  the  ap- 
pointment of  the  receiver  had  been  made  un- 
der section  3e  of  the  bankruptcy  act  (Act  July 
1,  1898,  a  641,  30  Stat  546  [U.  S.  Comp.  St 
1913,  I  9587]) ;  that  is  to  say,  upon  bond  be- 
ing furnished,  and  not  under  the  general 
equitable  powers  of  the  court,  without  bond 
being  furnished. 


We  do  not  see  what  the  nonfumlshing  o£ 
the  bond  has  to  do  with  it  Damages  for  the 
wrongful  issuance  of  an  attachment  or  se- 
questration would  be  due  none  the  less  if  tfa 
attachment  or  sequestration  bond  had  not 
been  furnished.  The  nonfumlshing  of  bond 
for  obtaining  the  writ  would  appear  to  us 
to  be  in  the  nature  of  an  aggravation  of  the 
situation.  What  would  have  been  the  legal 
situation  if  the  court  had  made  the  appoint- 
ment of  its  own  motion,  we  will  not  under- 
take to  say,  but  It  made  it  upon  the  allega- 
tions, affidavit,  and  express  prayer  of  these 
defendants. 

The  trial  court  allowed  the  plaintiff  firm 
18,000  for  the  sawmill  burnt  down  without 
Insurance,  and  nothing  for  the  lumber  which 
was  taken  charge  of  by  the  receiver  and  sold 
at  a  sacrifice  price.  This  lumber  was  ap- 
praised at  $1,000,  and  we  think  thb  plaintiff 
firm  is  entitled  to  at  least  that  much  for  it. 
Defendants  contend  that  the  allowance  of 
$8,000  for  the  mill  is  excessive.  We  do  not 
so  find  from  the  evidence.  The  plaintiff 
firm,  then,  should  have  Judgment  for  $9,000, 
less  $770.14  accounted  for  by  the  receiver. 

The  plaintiff  firm  would  seek  to  hold  de- 
fendants liable,  not  only  for  the  property 
taken  possession  of  by  the  receiver,  but  also 
for  the  property  turned  over  to  Gartner  as 
trustee.  But  this  cannot  be,  as  the  present 
suit  is  not  one  for  an  accounting,  but  for 
damages  resulting  from  the  bankruptcy  pro- 
ceedings. 

As  actual  damages,  In  addition  to  the  prop, 
erty  losses,  the  plaintiff  firm  claims  $2,000 
attorney's  fees.  Attorney's  fees  could  not  be 
allowed  for  defending  ttie  bankruptcy  suit, 
nor  for  prosecuting  the  present  suit  since 
attorney's  fees  are  not  allowed  for  prosecut- 
ing or  defending  ordinary  suits.  They  are 
allowed  for  obtaining  the  release  of  property 
from  seizure,  but  only  where  the  services  la 
that  connection  are  rendered  separately  from 
those  rendered  in  the  main  suit  In  other 
words,  only  where  the  release  of  the  property 
is  obtained  by  means  of  a  separate  proceed- 
ing, and  not  as  the  result  of  the  termination, 
of  the  main  suit  to  which  the  seizure  was 
ancillary.  All  this  is  so  abundantly  settled 
in  our  Jurisprudence  that  citation  of  the  de- 
cisions to  that  effect  cannot  be  necessary. 

The  trial  court  properly  rejected  also  the 
claim  of  damages  for  injury  to  reputation 
and  credit  The  bankruptcy  proceedings 
were  instituted  on  the  advice  of  counsel, 
which  is  in  Itself  a  good  defense  if  Gart- 
ner in  good  faith  laid  the  facts  before  the 
counsel;  and  we  have  no  sufllclait  reasoo 
to  think  that  he  did  not  do  so.  It  is  said 
that  the  plaintiff  firm  was  in  fact  solvent, 
and  that  defendant  Gartner  knew  this,  since 
he  was  familiar  with  its  affairs.  But  the 
solvency  of  the  firm  was  not  so  very  clear; 
there  were  large  debts;  and,  while  there 
were  assets,  there  was  no  market  for  them ; 
and  they  were  not  so  large  but  that  opinions 
might  differ  on  the  point  of  whether  their 
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actnal,  present  valne  exceeded  tbe  debts.  It 
Is  said  that  Gartner's  knowledge  of  this  sol- 
vency Is  conclusively  shown  by  the  fact  that 
the  respite  proceedings  were  predicated  on 
the  assnmed  solvency  of  the  plalntiiZ  firm, 
and  that  he  co-operated  with  the  plaintlft 
Arm  in  said  proceedings.  We  see  nothing 
conclusive  in  this.  A  business  man  may  be 
hopeful  of  a  certain  business  situation  one 
day  and  not  be  so  confident  a  week  or  ten 
days  later.  Especially  If  he  makes  new  dis- 
coveries, as,  we  suspect  strongly,  Gartner 
did  in  this  case.  Except  the  statement  of 
Harvey,  that  Segrave  represented  Gartner, 
and  kept  the  books  of  the  firm,  we  find  abso- 
Intely  nothing  in. the  recor^  to  show  that 
Gartner,  at  the  time  the  application  for  a 
respite  was  made,  had  any  knowledge,  or 
even  suspicion,  of  this  redemption  sale  hav- 
ing been  made.  The  schedule  of  assets  filed 
with  the  petition  for  a  respite,  and  duly 
sworn  to  by  both  Harvey  and  Segrave,  makes 
no  mention  of  this  redemption  sale,  but  car- 
ries the  property  thus  sold  as  still  belonging 
to  the  firm.  There  is  no  reason  to  suppose 
that  Segrave  was  more  communicative  to 
Gartner,  with  regard  to  this  redemption  sale, 
than  he  was  to  the  court.  In  the  absence 
of  all  suggestion  of  ill  will  or  express  malice, 
the  fact  that  Gartner  was  so  confident  of  his 
case  in  the  bankruptcy  proceedings  that  he 
was  willing  to  undertake  to  hold  his  cocred- 
Itors  harmless  against  afterclaps  affords  a 
strong  Inference  of  his  good  faith. 

In  their  several  answers  to  plaintiffs'  pe- 
tition, the  defendants  prayed  for  judgment 
agrainst  the  plaintiff  firm'  for  the  amounts 
due  them  respectively  by  It;  and  the  trial 
jndge,  in  the  same  Judgment  in  which  he 
condemned  the  defendants,  in  solido  to  pay 
the  plaintiff  firm  $10,000,  condemned  the 
plaintiff  firm  to  pay  to  them  the  amounts  due 
them  respectively;  and  he  went  dn  and  de- 
creed that  the  sum,  or  aggregate  amount,  of 
those  several  Judgments  In  favor  of  defend- 
ants should  extinguish  in  an  equal  amount 
by  compensation  the  Judgment  of  the  plaintiff 
firm. 

The  plaintiff  firm  complains  of  this  lump- 
ing of  the  Judgments ;  but  we  do  not  see  that 
it  has  any  ground  for  doing  so.  What  dif- 
ference can  it  make  whether  the  extinguish- 
ment of  Its  Judgment  by  compensation,  which 
results  by  operation  of  law,  is  effected  by 
these  Judgments  separately  or  together.  The 
extinguishment  is  Just  as  effective  and  com- 
plete and  final  in  the  one  case  as  in  the  other. 

Counsel  say  that  "as  a  practical  proposi- 
tion this  result  does  injustice  to  the  general 
creditors  of  Harvey  &  Co.  by  making  it  Im- 
possible to  collect  the  solidary  Judgment  in 
their  favor  from  the  responsible  defendants." 

But  surely  counsel  would  not  want  to  col- 
lect an  extinguished  Judgmebt,  or  the  extin- 
guished part  of  a  Judgment  When,  in  the 
same  Judgment,  Harvey  &  Co.  is  condemned 
to  pay  to  Oscar  Gartner  $6,696.23,  and  Oscar 
Gartner  is  condemned  to  pay  to  Harvey  & 


Co.  $10,000,  compensation  takes  place  by  oper- 
ation of  law  and  the  $10,000  judgment  is  ex- 
tinguished completely  and  finally  up  to  $6,- 
696.23,  and  continues  to  exist  only  for  the  bal- 
ance of  $3,303.77,  and  execution  can  issue  only 
for  this  balance.  And,  as  with  the  judgmmt 
in  favor  of  Gartner,  so  with  the  Jadgmenta 
In  favor  of  the  other  defendants;  eadi  ex- 
tinguished by  compensation,  to  an  amount 
equal  to  Itself,  the  judgment  of  the  plaintiff 
firm.  "Compensation,"  says  article  2208,  O. 
C,  "takes  place  of  course  by  the  mere  opera- 
tion of  law,  even  unknown  to  the  debtors; 
the  two  debts  are  reciprocally  extinguished, 
as  soon  as  they  exist  simultaneously,  to  the 
amount  of  their  respective  sums." 

Counsel  quote  article  2211,  C.  C,  to  the 
effect  that  one  debtor  in  solido  cannot  op- 
pose in  compensation  what  the  creditor  owes 
to  his  codebtor.  But  nothing  of  the  kind  is 
being  done  in  the  present  case.  In  the  pres- 
ent case  each  debtor  is  opposing  in  compen- 
sation the  debt  due  to  himself.  This  article 
2211  can  have  application  only  where  a  debtor 
in  solido  is  being  sued  separately.  It  can 
have  none  where  all  the  debtors  in  solido  are 
being  sued  together,  and  the  debts  to  be  com- 
pensated are  all  embraced  in  the  same  Judg- 
ment. See  extract  from  defendants'  bri^ 
given  in  margin. 

The  Judgment  appealed  from  is  affirmed, 
except  that,  in  so  far  as  it  is  In  favor  of 
plaintiffs,  it  is  reduced  from  $10,000  to  $8,230. 
The  costs  of  appeal  to  be  paid  by  plalutUb. 

O'NIELL,  J.,  takes  no  part 

On  Rehearing. 

SOMMERVILLE,  J.  The  firm  of  Mar- 
tin W.  Harvey  &  Co.  was  organized  Febru- 
ary 1,  1907,  to  engage  in  owning  and  oper- 
ating a  sawmill  in  St  Tammany  parish, 
La.;  and  it  went  Into  operation  April  1st 
of  the  same  year.  The  partners  were  Mar- 
tin W.  Harvey,  who  had  a  one-half  Interest, 
Dr.  Louis  Helntz  and  James  L.  B^d,  with 
a  one-fourth  Interest  each.  Harvey  con- 
tributed a  secondhanded  boiler  and  some 
machinery,  together  with  a  small  amount  of 
lumber,  valued  at  about  $2,000,  to  the  part- 
nership; and  the  other  two  partners  con- 
tributed $1,000  each.  Oscar  Gartner,  the 
principal  defendant  In  this  suit,  made  loans 
and  advances  to  the  firm  in  the  sum  of  about 
$6,696.23,  under  a  Written  contract,  of  date 
February  21,  1907,  wherein  the  firm  pledg- 
ed to  him,  as  security,  "all  lumber  and  logs 
on  hand  at  the  said  mill,  or  adjacent  there- 
to, or  to  be  manufactured  thereat,  and  also 
the  mill  buildings,  mill  machinery,  dry  kilns, 
teams,  etc.,  used  In  conjunction  with  said 
sawmill." 

In  August,  1907,  Heintz  and  Reid  with- 
drew from  the  firm,  after  they  received  from 
the  firm  a  check  for  $625  and  a  note  for  $1,- 
875,  making  $2,500,  for  their  Interests. 
Howard  A.  Segrave  became  a  partner  in  the 
firm,  to  the  extent  of  a  one-eighth  interest; 
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in  August,  1907;  M.  W.  Harvey  being  tlie 
owner  of  the  other  seven-eighths.  James  L. 
Reld  tesUfied  that  be  sold  bis  Interest  to  Se- 
grave  for  $1,250,  althougb,  according  to  Ids 
testimony,  he,  together  witii  Dr.  Heintz,  had 
received  $2,500  for  their  Joint  interest  in 
said  partnership  from  that  partnership.  The 
new  firm  retained  the  name  of  the  old  firm. 
October  10,  1907,  the  new  firm  sold  to 
James  L.  Reld  and  Dr.  Louis  O.  Heintz  all 
of  the  standing  timber  around  the  mill,  all 
the  contracts  and  leases  that  it  held  from 
the  Oreenlaw  Lumber  Company,  the  ox 
teams  and  wagons,  all  of  which  were  used 
In  connection  with  the  savnnill,  for  $1,875, 
the  amount  of  the  promissory  note  which 
was  formerly  issued  to  these  gentlemen  by 
said  firm,  In  part  payment  of  what  they  bad 
Invested  in  the  firm  as  partners;  and  they 
acknowledged  due  delivery  of  the  property 
sold  to  them.  This  act  of  sale  contained  a 
right  of  redemption  within  six  months  by 
paying  to  the  purchasers  the  purchase  price, 
with  interest  at  the  rate  of  8  per  cent,  and 
all  costs  of  transfer.    The  act  provided: 

"If  said  property  is  not  redeemed  within  six 
months  the  said  purchasers  are  to  be  the  abso- 
lute owners  of  said  property." 

The  property  was  not  redeemed  within 
the  specified  time.  October  18,  1907,  Heintz 
and  Reld  sold  this  same  property  to  Jos. 
Rauch  for  $1,875,  subject  to  the  right  of  re- 
demption reserved  to  M.  W.  Harvey  &  Co. 
October  19,  1907,  the  firm  entered  into  a 
contract  with  some  of  its  creditors,  wherein 
it  was  stated  that  the  firm  is  "financially 
embarrassed  and  is  temporarily  unable,  to 
pay  its  debts  and  comply  with  its  obliga- 
tions." And  it  was  agreed  that  a  trustee 
should  be  appointed  to  take  charge  of  the 
business  of  said  firm  and  administer  its 
affairs.  This  agreement  was  not  to  be  bind- 
ing or  effective  until  all  creditors  of.  the  firm 
had  signed  it  All  the  creditors  did  not  sign, 
although  Mr.  Gartner,  the  largest  creditor, 
went  into  possession  of  the  property  tem- 
porarily as  trustee  for  all  concerned.  He 
was  required  to  take  an  inventory  of  all  the 
assets  of  the  business;  be  was  to  operate 
the  mill  and  sell  the  output  of  lumber  to 
the  best  advantage;  but  the  creditors  of  the 
firm  were  not  informed  that  the  firm  had 
already  parted  with  most  of  its  assets  by 
transferring  to  the  twp  retiring  partners, 
Heintz  and  Reid,  all  of  the  assets,  except 
the  sawmill  and  about  $500  worth  of  lum- 
ber. The  mill  was  not  operated  by  Mr.  Gart- 
ner, the  trustee.  An  offer  was  made  to  him, 
while  acting  as  trustee,  which^be  thought  ad- 
vantageous to  the  creditors  of  the  concern, 
whereby  a  lease  might  be  effected,  with  an 
option  to  purchase  for  $7,500  the  entire  prop- 
erty, including  the  standing  timber,  etc., 
which  had  been  sold  to  Reld  and  Heintz, 
which,  in  turn,  had  been  sold  to  Rauch.  But 
Reld  and  Heintz  refused  to  return  the  prop- 
erty transferred  to  them  without  payment  of 


the  $1,875;  and  the  offer  could  not  be  ac- 
cepted. 

February  22,  1908,  M.  W.  Harvey  ft  Co., 
alleging  their  "Inability  to  collect  accoants 
doe  them  promptly,  and  by  reason  of  the  un- 
usual depression  and  stagnation  in  business 
(the  panic  of  1007  was  on),  and  their  Inabil- 
ity to  dispose  of  their  stock  in  trade  and 
otiier  assets  rapidly  enough  in  due  course  of 
business  to  meet  maturing  obligations,  and 
by  reason,  of  losses  sustained  by  them  in  the 
course  of  said  basiness,  petitioners  are  not 
at  present  able  to  meet  their  obligations;" 
and  they  asked  for  a  respite  of  one  year. 
To  their  petition  they  attached  a  schedule 
of  assets,  amounting  to  $14,200,  and  of  lia- 
bilities amounting  to  $12,767.04.  In  the  list 
of  assets  were  placed  the  standing  timber, 
valued  by  them  at  $3,000,  and  the  oxen  and 
wagons  at  $1,200,  which  had  been  sold  to 
Heintz  and  Reld  nearly  a  year  before;  and 
the  time  for  redeeming  them  bad  expired. 
And  among  the  liabilities  were  placed  Reid 
and  Heintz  for  $1,875,  although  they  had 
been  settled  with.  Harvey  advanced  the 
costs  of  the  respite  proceeding. 

Before  the  order  for  respite  was  granted, 
March  9,  1908,  five  of  the  creditors  of  the 
firm  of  M.  W.  Harvey  &  Co.,  among  whom 
was  Oscar  Gartner,  petitioned  the  United 
States  District  Court  to  adjudge  the  firm, 
and  the  members  thereof,  bankrupts.  All 
of  the  members  of  the  old  firm  of  M.  W. 
Harvey  &  Co.,  as  well  as  the  members  of 
the  new  firm,  were  made  parties  defendant 
There  was  a  trial,"  with  the  verdict  that: 

"We,  the  Jury,  find  that  the  firm  of  M.  W. 
Harvey  &  Co.,  composed  of  Martin  W.  Harvey 
and  Iliiward  A.  Segrave,  was  solvent,  within  the 
intent  and  meaning  of  the  bankruptcy  law,  on 
the  9th  day  of  March,  1908,  and  had  not  com- 
mitted an  act  of  bankruptcy  within  the  intent 
and  meaning  of  the  bankruptcy  law." 

There  was  Judgment  holding  that  the  orig- 
inal firm  of  M.  W.  Harvey  &  Co.  bad  been 
dissolved  August  10,  1907,  and  that  the  new 
firm  of  Martin  W.  Harvey  ft  Co.  was  form- 
ed subsequently,  consisting  of  Martin  W. 
Harvey  and  Howard  A.  Segrave,  of  which 
neither  Reid  nor  Heintz  were  members ;  and 
it  was  decreed  that  the  petition  of  the  plain- 
tiffs be  dismissed,  with  costs,  reserving  to 
respondents  their  rights  to  sue  for  damages, 
if  any  they  had. 

In  their  petition  to  have  the  firm  of  M.  W. 
Harvey  ft  Co.  and  the  individual  members 
thereof  declared  bankrupts,  the  petitioners 
set  forth  the  different  acts  of  the  firm  here- 
inbefore mentioned,  and  introduced  docu- 
mentary evidence  in  support  thereof.  And, 
in  addition  thereto,  there  was  filed  an  an- 
swer by  Howard  A.  Segrave,  one  of  the 
members  of  said  firm,  in  which  he  admitted 
the  inability  of  said  firm,  and  the  individ- 
ual members  thereof,  including  himself,  to 
pay  their  debts;  and  he  expressed  a  will- 
ingness that  be  and  the  partnership  should 
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be  adjudged  bankrupts;  and  he  joined  in 
the  prayer  of  the  petitioners. 

This  written  admission  on  the  part  of 
Segrare  for  himself  and  hla  firm  was  an  act 
of  bankruptcy;  bnt  the  Jury  and  the  court 
neglected  to  adjudge  him  a  bankrupt. 

Martin  W.  Harrey,  Indlridually,  and  Mar- 
tin W.  Harvey  &  Ca,  composed  of  Martin  W. 
Harvey  and  Howard  Segrave,  bring  this  suit 
sounding  in  damages  against  Oscar  Gartner 
and  four  others,  all  of  whom  were  creditors 
and  petitioners  in  the  bankruptcy  proceed- 
ing before  referred  to.  They  allege  that 
these  defendants  petitioned  the  United 
States  District  Court  to  have  them  declared 
banlcmpts,  and  asked  for  the  appointment 
of  a  receiver,  who  took  possession  of  their 
property;  and  that  they  opposed  the  bank- 
ruptcy proceedings.  And  they  further  allege 
that  defendants  filed  said  proceedings  "wan- 
tonly and  with  malice" ;  and  that  the  petition 
therein  filed  "oonstltutes  a  libel  and  slander 
upon  the  reputation  of  your  i>etltioner8  as 
weU  as  upon  the  business  reputation,  credit, 
and  character  of  your  i>etitloner8,  and  your 
petitioners  show  that  the  allegations  of  the 
said  petition  and  affidavit  are  untrue  and  un- 
founded," and  they  claim  damages  in  the 
sum  of  124,000,  divided  as  follows:  For  loss 
of  property,  $12,000;  loss  of  profits,  $5,000; 
fees  of  counsel  in  the  bankruptcy  court,  $2,- 
000;  and  for  damages  to  petitioners'  credit, 
character,  reputation,  and  business  standing, 
$6^000.  A  supplemental  petition  was  filed  by 
the  same  parties  reciting  that  a  verdict  and 
Judgment  had  been  rendered  In  the  bank- 
ruptcy proceeding  dismissing  same. 

The  record  shows  that  the  partnership 
of  M.  W.  Harvey  &  Co.  has  been  dissolved. 
The  object  of  the  partnership  was  the  nm- 
nlng  of  a  sawmill,  and  that  sawmill  has 
been  destroyed  by  fire ;  all  the  assets  of  the 
firm  have  been  disposed  of;  and  one  of  the 
partners,  Howard  Segrave,  is  a  bankrupt,  as 
declared  by  him  In  the  bankruptcy  proceed- 
ing In  his  answer  to  the  petition  filed  in  that 
cause.  The  only  real  party  plaintifl  is  M.  W. 
Harvey. 

PetltionerB  do  not  set  forth  any  averment 
of  the  petition  in  bankruptcy  filed  by  these 
defendants  which  was  libelous  and  slander- 
ous. And  it  does  not  contain  such.  The  lan- 
guage therein  used  is  decorous  and  proper; 
the  allegations  thereof  are  material ;  and  the 
lines  of  the  statute  were  followed  very  close- 
ly. But  plaintiffs  allege  that  the  filing  of 
said  petition  was  done  "wantonly  and  with 
malice,  and  constitutes  a  Ubel  and  slander 
against  the  reputation  of  your  i)etltlonera," 
eta  And  It  is  argued  by  them  that  it  is 
unnecessary  to  show  malice  on  the  part  of 
defendants  to  sustain  their  suit  for  damages. 

They  are  not  proceeding  under  section  3e 
of  the  txmkmptcy  law,  which  provides  In 
part  that: 

"If  such  petition  be  dismissed  by  the  court  or 
withdrawn  by  the  petitioner,  the  respondent  or 
respondents  shall  be  allowed  all  costs,  counsel 


fees,  expenses,  and  damages  occasioned  by  such 
seizure,  taking,  or  detention  of  such  property. 
Counsel  fees,  costs,  expenses  and  dama^^es  shall 
be  fixed  and  allowed  by  the  court,  and  paid  by 
the  obligors  in  such  bond." 

The  section  further  provides  that,  where 
the  petition  asks  that  the  property  of  de- 
fendant be  taken  charge  of  and  held  pend- 
ing a  hearing  of  the  petition,  the  petitioner 
must  give  bond  with  good  and  sufficient 
surety. 

The  petitioners  in  the  bankruptcy  court 
did  not  ask.  In  their  petition  to  have  the 
now  plaintiffs  declared  bankrupts,  that  the 
property  should  be  taken  charge  of  by  the 
marshal;  and  no  bond  was  given  by  them 
for  such,  an  order.  The  petitioners  there 
pursued  the  usual  course  of  filing  a  separate 
petition,  on  the  same  day  that  the  original 
petition  was  filed,  in  which  they  asked  that 
a  receiver  might  be  appointed.  This  receiver 
was  appointed  by  the  court,  and  be  took  pos- 
session of  the  property  of  the  defendants, 
without  the  plaintiffs  in  the  suit  being  re- 
quired to  give  any  bond. 

Petitioners  are  proceeding  under  the  state 
law  which  provides  that  whatever  act  of 
man  that  causes  damage  to  another  obliges 
him  by  whose  fault  It  happened  to  repair  it ; 
and  they  are  asking  for  alleged  actual  dam- 
ages and  attorneys'  fees  for  defending  them 
In  the  bankruptcy  court 

The  bankruptcy  court  la  authorised  In  the 
bankruptcy  law  of  July  1,  1808,  to  "appoint 
receivers  or  the  marshals,  upon  application  of 
parties  In  interest.  In  case  the  courts  shall 
find  it  absolutely  necessary,  for  the  preserva- 
tion of  estates,  to  take  charge  of  the  property 
of  bankrupts  after  the  flUng  of  the  petition 
and  until  it  is  dismissed  or  the  trustee  is 
quaUfied."  SecUon  2  (3)  (U.  S.  Comp.  St  1913. 
I  0586).  The  statute  does  not  require,  al- 
though the  court  may  order,  that  petitioners 
shall  give  bond  when  a  receiver  is  applied 
for  and  appointed ;  but  a  bond  is  required  ot 
the  petitioners  when  they  ask  that  the  mar- 
shal be  put  in  possession  of  the  property 
of  the  alleged  bankrupt  Section  3e  and 
secUon  69a  (secUons  9587,  9653). 

If  this  suit  for  damages  and  counsel  fees 
were  in  the  bankruptcy  court,  and  on  a  bond 
given  by  the  petitioners  there  in  accordance 
with  the  bankruptcy  law  and  an  order  of 
court  the  cause  of  plaintiffs  would  be  con- 
trolled by  the  terms  of  that  statute.  It  has 
been  held  by  the  Supreme  Court  of  Illinois 
in  HIU  V.  U.  S.  Fidelity  &  Guaranty  Co.,  260 
IlL  242,  95  N.  B.  150,  that  damages  were 
recoverable  on  a  bond  given  by  a  creditor 
on  the  appointment  of  a  receiver  in  bank- 
ruptcy, who  had  been  appointed  on  an  order 
wrongfully  obtained.  The  court  held  that 
the  law  applied  alike  to  the  bonds  given  by 
petitioners  for  receivers  and  for  marshals 
in  bankruptcy  proceedings. 

A  decision  to  the  contrary  was  rendered 
In  He  Moehs  &  Rechnltzer  (D.  C.)  174  Fed. 
16S,  In  a  suit  on  a  bond  given  for  the  ap- 
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polntment  of  a  receiTer,  wbere  the  petition- 
ers acted  without  malice  and  with  probable 
cause. 

This  present  suit  Is  not  on  a  contract  or 
bond  given  in  a  bankruptcy  proceeding.  The 
proTlslons  of  the  bankruptcy  law  are  not  in- 
voked by  plaintiffs.  Congress  has  authorized 
the  courts  of  bankruptcy  to  allow  to  re- 
spondents In  bankruptcy  suits,  where  the 
petition  is  dismissed  or  withdrawn,  "all 
costs  [counsel  fees],  expenses,  and  damages 
occasioned  by  such  seizure,  taking  and  de- 
tention of  such  property,"  where  bonds  have 
been  required  and  given  for  such  seizure. 

And  the  action  of  Congress  In  allowing 
damages  in  the  case  referred  to  is  persuasive 
with  the  court,  but  the  statutes  and  juris- 
prudence of  this  state  must  govern  in  dis- 
posing of  this  canse. 

We  do  not  think  that  plaintiffs  can  recov- 
er under  the  state  statutes.  And  it  has  been 
held,  with  direct  reference  to  the  bankruptr 
cy  act,  by  the  District  Court,  S.  D.  New 
York,  in  Be  Ohigllone,  93  Fed.  186,  that 
counsel  fees  could  not  be  recovered  in  the 
case  where  application  was  made  for  a  re- 
ceiver and  was  denied. 

[1]  Plaintiff  alleged  that  the  defendant 
acted  wantonly  and  with  malice.  The  alle- 
gation is  necessary  to  sustain  the  action. 
MaUce,  express  or  implied,  and  the  want  of 
probable  cause,  must  both  concur  in  actioi^ 
of  this  kind.  The  suit  is  in  the  nature  of  a 
suit  for  damages  for  a  malicious  prosecu- 
tion; and  an  action  for  Instituting  a  civil 
suit  of  that  nature  requires  not  less  for  its 
maintenance  than  an  action  for  a  malicious 
prosecution  of  a  criminal  proceeding.  The 
trial  judge  ignored  totally  the  question 
whether  the  conduct  of  the  now  defendants 
had  been  attended  by  malice,  though  the 
now  plaintiffs  charge  malice  in  their  peti- 
tion; and  he  denied  all  importance  to  the 
necessary  inquiry,  whether  the  now  defend- 
ants had  probable  canse  for  their  action  or 
not. 

The  plaintiffs  in  the  bankruptcy  court  pro- 
ceeded with  firm  tmd  reasonable  belief  that 
they  had  a  just  claim,  a  lawful  right  to  re- 
sort to  that  court;  and  their  failure  in  that 
court  cannot  render  them  responsible  in 
damages  for  the  consequences  of  their  acts. 
Their  conduct  must  be  weighed  in  view  of 
what  appeared  to  them  when  they  filed  their 
petition  In  the  bankruptcy  court,  not  in  the 
light  of  subsequently  appearing  facts.  If 
they  had  reasonable  cause  for  their  action 
they  cannot  be  held  in  damages  because  of 
their  failure.  That  they  had  reasonable 
cause  to  believe  that  acts  of  bankruptcy  bad 
been  committed  must  be  conceded  in  view  of 
the  statements  in  the  answer  of  Howard  Se- 
grave,  a  partner  in  the  partnership  of  Mar- 
tin W,  Harvey  &  Co.,  before  narrated.  It 
was  proved  that  the  partnership  was  actual- 
ly dissolved  by  the  withdrawal  of  two  part- 
ners, and  by  their  taking  assets  of  the  firm. 


amounting  to  $3,000  or  over,  in  return  for 
what  they  had  put  into  the  firm,  the  sum  of 
$2,000.  That  property  was  the  pledge  of  the 
firm's  creditors,  and  they  should  not  have 
taken  it  from  the  firm  of  which  they  were 
members.  That  act,  although  concealed 
from  the  creditors  of  the  firm,  may  not  have 
been  a  technical  act  of  bankruptcy,  inas- 
much as  it  occurred  October  10,  1907,  more 
than  four  months  before  the  date  of  the 
bankruptcy  proceeding,  March  9,  1908.  Such 
action  would  have  been  an  act  of  insolvency 
nnder  the  state  law,  for  it  was  passed  with- 
in less  than  a  year  of  the  date  of  the  bank- 
ruptcy proceeding. 

The  act  of  sale,  with  the  redemption  pro- 
vision, jnst  referred  to,  is  called  by  the  par- 
ties an  act  of  security.  If  It  was  intended  to 
act  as  an  act  of  security,  and  the  property  did 
not  actually  become  the  property  of  Reld  and 
Helntz  until  the  period  of  redemption  bad  ex- 
pired, April  10,  1908,  then  plaintiff  "transfer- 
red, while  insolvent,  any  (a)  portion  of  bis 
property  to  one  or  more  creditors  with  intent 
to  prefer  such  creditors  over  his  other  cred- 
itors," and  such  was  an  act  of  bankruptcy, 
under  the  provisions  of  the  bankruptcy  law. 

Again,  It  was  shown  that  the  plaintiff 
firm  entered  into  a  contract  with  a  trustee, 
to  whom  It  assigned  all  of  its  prc^rty  and 
assets  for  the  benefit  of  its  creditors,  some 
five  months  before  the  date  of  bankruptcy; 
and  this  transfer  was  made  to  said  trus- 
tee, who  Is  the  main  defendant  in  this  cause, 
and  the  principal  creditor  of  the  firm,  with- 
out informing  him  and  the  other  creditors 
that  the  standing  timber,  contracts,  etc.,  up- 
on which  the  sawmill  depended  for  its  ex- 
istence, and  much  of  which  bad  been  pledg- 
ed to  him  for  money  advanced,  had  been 
transferred  to  the  two  retiring  members  of 
the  firm.  But  this  was  not  within  four 
months  of  the  bankruptcy  proceeding. 

The  evidence  shows  that  a  petition  of  res- 
pite was  filed  In  the  state  court  of  St. 
Tammany  parish  within  one  month  before 
the  bankruptcy  proceedings  were  filed.  In 
that  petition,  as  well  as  in  the  agreement  to 
appoint  a  trustee,  it  was  recited: 

"That  owing  to  the  inability  to  collect  ac- 
counts due  them  promptly,  and  by  reason  of 
the  unusual  depression  and  Btagnation  in  busi- 
ness, and  their  inability  to  dispose  of  their  stock 
in  trade  and  other  assets  rapidly  enough  in  due 
course  of  business  to  meet  maturing  obligations, 
and  by  reason  of  losses  sustained  by  them  in  the 
course  of  said  business  petitioners  are  not  at 
present  able  to  meet  their  obligations,  but  that 
they  have  ample  means  to  do  so,  and  their  liabil- 
ities (assets)  largely  exceed  in  value  the  amount 
of  their  liabilities. 

The  stringency  of  the  money  market  In 
1907;  the  fact  that  M.  W.  Harvey  &  Co.,  a 
new  firm,  depended  upon  Oscar  Gartner,  de- 
fendant here,  to  advance  it  more  than  $6,000, 
wbere  he  bad  contracted  to  advance  ^,000; 
the  transfer  of  the  property  pledged  to  Gart- 
ner for  money  advanced  by  him;  the  with- 
drawal of  two  partners  from  the  firm  and 
taking  by  them  of  $3,000  worth  of  property, 
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when  their  Interest  in  that  firm  was  only 
92,000,  and  the  creditors  were  not  paid;  the 
declaration  of  the  firm  that  they  were  una- 
ble to  meet  their  obligations;  the  listing  of 
certain  property  in  respite  proceedings  as 
assets  after  the  said  property  had  been  sold 
tc  the  two  retiring  partners;  the  absolute 
knowledge  on  the  part  of  Gartner  that  the 
firm  was  insolvent;  the  written  admission 
by  one  of  the  partners  that  be  and  the  firm 
were  insolvent;  that  under  section  1804,  R. 
S.,  these  acts  constituted  presumptive  evi- 
dence of  fraud,  on  the  part  of  the  firm,  taken 
together  with  the  testimony  of  Edgar  M. 
Cahn  and  Gustave  Lemle,  two  reputable 
members  of  the  state  bar,  to  the  effect  that 
they,  after  consideration  and  consultation, 
advised  these  defendants  that  plaintiffs  had 
been  guilty  of  acts  of  bankruptcy — are,  taken 
together,  c(»iTlncing  that  defendants  here 
proceeded  in  the  court  of  bankruptcy  against 
plaintiffs  here  without  malice,  believing  their 
allegations  to  be  true,  and  with  reasonable 
and  probable  cause. 

In  a  somewhat  similar  suit  for  damages  be- 
cause of  an  involuntary  proceeding  in  bank- 
mptcy  which  was  dismissed,  the  Supreme 
Court  held,  prior  to  the  adoption  of  the 
bankruptcy  law  of  1888,  that,  the  defend- 
ants having  acted  bona  fide  upon  legal  ad- 
vice, their  defense  was  perfect  Stewart  v. 
Sonnebom.  98  U.  S.  187,  197,  25  L.  Bd.  116. 

Plaintiffs  here  were  really  insolvent  at  the 
date  of  the  bankruptcy'  proceeding  under  the 
definition  of  insolvency  in  the  bankruptcy 
law.  It  says  in  section  1  (15)  (U.  S.  Gomp. 
St.  1013,19585): 

"A  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  act  whenever  the  a^Kre- 
gate  of  his  property,  exclusive  of  any  property 
which  he  may  have  conveyed,  transferred,  con- 
cealed, or  removed,  or  permitted  to  be  concealed 
or  removed,  with  intent  to  defraud,  hinder,  or 
delay  his  creditors,  shall  not,  at  a  fair  valua- 
tion, be  sufficient  in  amount  to  pay  his  debts." 

Petitioners  filed  a  schedule  of  their  assets 
and  liabilities  February  22, 1908,  which  show- 
ed their  UabUitles  to  be  $12,767.04  and  their 
assets  $14,200.  But  they  had  conveyed  tim- 
ber and  ox  teams  appearing  in  the  list  of 
assets  at  a  valuation  of  $4,200,  which  had 
been  conveyed  to  Reid  and  Heintz.  The  saw- 
mill was  valued  at  $8,000,  which  did  not  ap- 
parently cost  quite  $4,000,  and  which  was 
worth  much  less  after  the  sale  of  the  stand- 
ing timber  around  it;  and  the  ox  teams. 
The  mill  was  not  being  operated  at  the  time 
of  the  filing  of  the  bankruptcy  proceeding; 
and  its  value  was  very  small.  Plaintiffs  did 
not  have  property  sufficient  to  pay  their 
debts,  at  a  fair  valuation.  They  were  in- 
solvent 

[2]  Plaintiffs  argue  that  a  bankruptcy  pro- 
ceeding, amended  by  an  application  for  the 
appointment  of  a  receiver,  carries  with  it  the 
same  responsibility  as  where  as  attachment 
was  wrongfully  Issued  on  an  application  to 
the  courts  of  this  state. 


In  this  state,  the  law  with  reference  to 
the  issuance  of  attachments  is  not  the  same 
as  that  with  reference  to  the  appointment  of 
receivers.  The  writ  of  attachment  is  usually 
taken  against  absconding,  concealed,  or  fraud- 
ulent debtors,  and  the  sheriff  is  directed  to 
take  possession  of  the  property  and  hold  it 
for  the  plaintiff  in  the  cause. 

The  law  with  reference  to  recovers  is  dif- 
ferent. A  receiver  may  be  appointed  on  the 
request  of  the  majority  of  the  stockholders  of 
a  corporation,  or  for  mismanaging  the  busi- 
ness, for  committing  acts  ultra  vires,  for  wast- 
ing, misusing,  or  misapplying  the  property  of 
a  corporation,  or  where  the  property  of  the 
corporation  is  abandoned,  or  for  insolveacy,  or 
where  the  property  has  been  seized,  or  is  un- 
der Judicial  process  by  fraud  or  collusion, 
or  where  the  corporation  has  been  adjudged 
not  organized  according  to  law,  and  for  other 
reasons. 

[4]  It  is  not  necessary  for  the  appointment 
of  a  receiver  that  a  creditor  shall  have  ab- 
sconded, or  concealed  his  property,  or  com- 
mitted fraud.  The  receiver  is  the  arm  of  the 
court  He  represents  the  debtor  and  all  of 
his  creditors,  as  well  as  the  court  Such 
appointment  does  not  necessarily  carry  dis- 
grace with  it  or  disaster,  or  even  damage  to 
business. 

The  appointment  of  receivers  may  be  lik- 
ened to  the  Judicial  sequestration  ordered  ex 
officio  by  the  Judge,  under  article  274,  C.  P. 
Receivers  are  appointed  in  the  interest  of  all 
parties  to  the  litigation;  and  the  right  to 
appoint  is  vested  in  the  court  for  the  pur- 
pose of  preserving  the  property  in  dispute. 

The  receiver  in  this  case  was  apiMlnted 
without  requiring  a  bond  to  be  given  by  the 
petitioners;  and  the  property  of  the  defend- 
ants in  the  cause  was  given  into  the  posses- 
sion of  said  receiver.  All  was  done  by  the 
Judge  of  the  bankruptcy  court  in  the  exercise 
of  the  discretion  vested  in  him.  And,  as  the 
defendants  were  insolvent  no  bond  would 
have  been  required  for  the  issuance  of  a 
writ  of  sequestration  in  the  state  court  C. 
P.  278. 

It  is  observed  that  the  Jury  in  the  bank- 
ruptcy court  found  that  M.  W.  Harvey  &  Co. 
were  solvent  But  the  evidence  in  the  rec- 
ord before  us  is  quite  conclusive  of  their  in- 
solvency at  the  time  that  the  bankruptcy 
proceeding  was  filed.  The  remedy  sought  by 
plaintiff  in  the  bankruptcy  court  was  in- 
voked In  good  faith,  without  malice,  with 
probable  cause,  and  upon  legal  advice;  and 
no  injury  resulted  for  which  the  petitioners 
are  responsible,  though  the  Jury  there  found 
that  plaintiffs  did  not  present  sufficient  cause, 
and  that  suit  failed. 

[3]  Parties  are  not  permitted  to  recover 
damages  for  setting  aside  conservatory  writs, 
which  may  have  been  acquired  in  good  faith, 
upon  reasonable  grounds,  and  for  probable 
cause.  Nuzum  v.  Gore,  24  La.  Ann.  208; 
Duncan  t.  Wlae^  89  La.  Ann.  74,  6  South.  13. 
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It  Is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  In  fa- 
vor of  plaintiff  be  reversed;  that  there  be 
Judgment  In  favor  of  defendants  and  against 
plaintiffs,  dismissing  their  suit;  and  that 
there  he  Judgment  in  favor  of  defendants  on 
their  reconventional  demands  as  prayed  for 
by  them — costs  to  be  paid  by  plaintUt. 


(136  La.  43S) 

No.  20958. 

STATE  V.  QUINN. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1915.) 

(SvUaiM*  if  *>*«  Court.) 

1.  iwtoxicatino  liquobb  ®=»143  —  "buwd 
Tioeb"— Elekbnto  of  Offensk. 

The  purpose  of  Act  No.  146  of  1914  is  to 
penalize  the  keeping  of  a  "blind  tiger,"  and  a 
"blind  tiger"  is  defined  by  the  act  "to  be  any 
place  in  those  subdiviBions  of  the  state  where 
the  sale  of  spirituous,  malt  or  intoxicant  liquors 
are  Itept  for  sale,  barter,  exchange  or  habitual 
giving  away  as  a  beverage  in  connection  with 
any  business  conducted  at  such  place ;"  and 
the  keeping  of  the  "place"  in  the  subdivisions 
mentioned,  and  of  the  liquors,  "for  sale,  bar- 
ter," etc.  in  connection  with  any  [other]  busi- 
ness conducted  at  such  place,"  are  essential  in- 
gredients of  the  offense  of  "keeping  a  blind 
tiger,"  and  should  be  set  forth  in  a  bill  of  in- 
formation purporting  to  charge  that  offense. 

[Eid.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  {  152 ;   Dec  Dig.  <8s>143. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Blind  Tiger.} 

2.  Iktoxicatinq  LiQnoBS  iS=>132  —  Wbono- 
nrt  Saljb—Statdtbs— Application. 

Neither  Act  No.  107  of  1902,  which  grades 
the  offense  of  selling  intoxicating  liquors,  with- 
out the  previous  ootention  of  a  license,  with 
reference  to  the  amounts  required  to  be  paid 
for  such  licenses,  nor  Act  No.  176  of  1908 
(known  as  the  "Gay-Shattuck  Lew"),  has  any 
application  in  communities  where  the  issuance 
of  liquor  licenses  is  prohibited.  On  the  other 
hand,  section  910  of  the  Revised  Statutes  (as 
amended  and  re-enacted),  penalizing  the  of- 
fense of  keeping  a  grog  or  tippling  shop  or  re- 
tailing spirituous  liquor  without  the  previous 
obtention  of  a  license,  and  Act  No.  4  of  1910 
(Ex.  Sess.),  defining  gro^  or  tippling  shops," 
are  applicable  where  no  liquor  licenses  can  be 
issued,  but  are  inapplicable  where  such  licenses 
can  be  issued,  and  where,  as  a  consequence,  the 
offense  of  selling  liquor  without  a  license  must 
be,  and  is,  graded  with  reference  to  the  amounts 
paid  for  the  licenses. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
liquors,  Cent  Dig.  {  141 ;   Dec.  Dig.  <S=9l32.} 

tisnd,  J.,  dissenting. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;  John  R.  Land,  Judge. 

F.  P.  Qutun  was  convicted  of  unlawfully 
keeping  a  blind  tiger,  and  he  appeals.  Re- 
versed, and  defendant  discharged. 

Lewell  C.  Butler,  of  Shreveport,  for  ap- 
pellant R.  G.  Pleasant,  Atty.  Gen.  (Wm.  A. 
Mabry,  Dlst  Atty.,  of  Shreveport,  and  G.  A. 
Qondran  of  New  Orleans,  of  counsel),  for  the 
State. 


Statement  of  the  Case. 

MONROE,  O.  J.  Defendant  was  convicted 
upon  the  charge  that  be  "unlawfully  did 
keep  a  'blind  tiger,'  by  keeping  intoxicating 
liquors  for  sale,  barter,  exchange,  or  glvinjr 
away  as  a  beverage,  at  the  Kansas  City 
Southern  Hotel,  Shreveport,  Caddo  Parish, 
La.,  where  the  sale  of  intoxicating  liquor  is 
prohibited,  contrary  to  the  form  of  the  stat- 
ute," etc.  He  was  sentenced  "to  pay  a  fine 
of  $500,  and  costs,  and  to  serve  six  months 
In  the  parish  prison,  and.  In  default  of  pay- 
ment of  said  fine  to  serve  six  months  addi- 
tional in  said  parish  prison,"  etc. 

From  which  conviction  and  sentence  he 
has  appealed,  and  presents  his  case  to  this 
court  upon  a  single  bill  of  exceptions,  read- 
ing (so  far  as  it  need  be  quoted)  as  follows: 

"Be  it  remembered  that  prior  to  the  pleading 
herein  (the  defendant  afterwards  refused  to 
plead,  and  a  plea  of  not  gnilty  was  entered) 
the  defendant  demurred,  and  moved  to. quash 
the  information  herein  filed;  defendant  setting 
up  that  the  information  disclosed  no  crime  or 
misdemeanor  known  to  the  laws  of  Louisiana, 
especially  attacking  the  constitutionality  of 
Act  No.  146  of  1914,  as  being  violative  of  the 
state  and  federal  Constitutions.  And  further 
demurred  and  said  that  the  information  disclos- 
ed no  crime,  because  it  was  not  charged  that  the 
intnxicatinK  liquors  were  so  kept  'in  connection 
with  any  business  conducted  at  said  place' ;  that 
defendant  demanded  to  be  informed  what  busi- 
ness was  being  operated  in  connection  with 
the  keeping  of  said  intoxicating  liquors,  which 
information  was  not  set  up  in  said  charge,  nor 
furnished  the  defendant  Which  said  demurrers 
were  overruled,  and  'to  which  overruling  de- 
fendant excepted  and  reserved  the  bill,"  etc. 

The  Jndge  a  quo,  citing  City  of  Shreveport 
V.  Maroun,  134  La.  490,  64  South.  388,  and 
other  cases  decided  by  this  court  prior  to 
the  passage  of  Act  No.  146  of  1914.  held,  in 
effect,  that  a  "blind  tiger"  is  a  device  by 
which  a  llqnor  dealer  seeks  to  pily  his  voca- 
tion, and,  at  the  same  time,  to  conceal  his 
criininal  agency  in  the  selling;  that  they 
are  public  nuisances  per  se,  and  may  be 
abated ;  and  that  the  act  of  1914  should  be 
construed  to  mean  that  the  offense  of  keei>- 
ing  a  blind  tiger,  thereby  defined  and  de- 
nounced, may  be  completed  by  the  sale,  bar- 
ter, exchange,  or  giving  away  as  a  beverage, 
in  prohibition  territory,  of  Intoxicating  liq- 
uors, whether  in  connection  with  other  busi- 
ness or  apart  therefrom. 

Opinion. 

[1, 2]  Of  the  various  statutes  concerning 
the  sale  of  intoxicating  liquors  which  were 
enacted  prior  to  the  passage  of  Act  No.  143 
of  1914,  sections  1211  and  2778  of  the  Re- 
vised Statutes,  and  Acts  Nos.  76  of  1884  and 
221  of  1902,  amendatory  of  those  sections, 
deal  with  the  question  of  the  power  of  the 
police  Juries  and  municipal  authorities  to 
grant  or  withhold  licenses  as  may  be  deter- 
mined by  the  legal  voters  of  their  respective 
parishes,  wards,  and  municipalities;  sec- 
tions 910  and  1215  of  the  Bevlsed  Statutes, 
and  Acts  Nos.  83  of  1886  and  66  of  1902, 
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amendatory  of  section  910,  declares  It  to  be 
a  misdemeanor,  the  minliuum  penalty  for 
which  Is  a  fine  of  $100,  to  keepi  a  grog  or 
tippling  shop  or  to  retail  spirituous  or  Intox- 
icating liquors  without  previously  obtaining 
a  license ;  Act  No.  40  of  1908  makes  the  cer- 
tificate of  the  collector,  to  the  eftect  that  an 
Internal  revenue  license  has  Issued  therefor, 
prima  fttcle  evidence  that  the  holder  Is  keep- 
ing a  grog  or  tippling  shop;  Act  No.  46  of 
1906  declares  it  to  be  an  ofTense  to  solicit  or 
receive  orders  for  the  purchase  of  spirituous 
or  intoxicating  liquors  in  any  community 
where  the  retailing  of  such  liquors  Is  pro- 
hibited ;  Act  No.  4  of  1910  (Ex.  Sess.)  defines 
the  term  "grog  or  tippling  shop,"  as  used  in 
the  other  statutes,  when  applied  in  communi- 
ties where  the  sale  of  Intoxicating  liquors 
la  prohibited;  Act  No.  107  of  1902  (section 
8,  p.  163)  grades  the  offense  of  retailing  liq- 
uor without  a  license,  with  reference  to  the 
amount  required  to  be  paid  for  the  license; 
and  Act  No.  176  of  1908  ("6ay-8hattnck 
Law")  purports  to  regulate  and  license  the 
business  of  conducting  barrooms,  cabarets, 
eta,  where  intoxicants  are  sold,  in  communi- 
ties where  the  licensing  of  such  establish- 
ments iB  i)ermitted.  Construing  the  provi- 
sions of  Act  No.  107  of  1902,  grading  the  pen- 
alty for  selling  liquor  without  a  license  with 
reference  to  the  amount  required  to  be  paid 
for  the  license,  and  dealing  with  the  argu- 
ment that.  In  communities  where  no  licenses 
are  permitted,  there  can  be  no  penalty,  it 
had  been  held  by  this  court  (prior  to  the  pas- 
sage of  the  act  of  1914)  that  Act  No.  107  of 
1902  and  Act  No.  176  of  1908  (by  its  terms) 
find  applications  only  In  tliose  communities 
in  which  licenses  may  be  issued,  whilst  the 
other  legislation  applies  In  prohibition  terri- 
tory. State  V.  Hageman,  123  La.  810,  49 
South.  530 ;  State  v.  Bailey,  124  La.  152,  49 
South.  1011;  SUte  v.  Donato,  127  La.  398, 
53  South.  662.  It  had  also  been  held  that 
the  term  "blind  tiger"  had  a  known  and  defi- 
nite signification,  and  that  "blind  tigers" 
may  be  abated  as  public  nuisances,  by  pa- 
rochial and  municipal  authorities  in  the  ex- 
ercise of  the  general  or  special  powers  con- 
ferred on  them.  Town  of  Rnston  v.  Foun- 
tain, 118  La.  63,  42  South.  644  r  City  of 
Shreveport  v.  Maroun,  134  La.  490,  64  South. 
388,  and  authorities  there  dted.  It  had  fur- 
ther been  held  that  the  laws  prohibiting  and 
.  regulating  the  sale,  barter,  etc.,  of  intoxi- 
cants had  no  application  to  the  business  of 
selling  nonlntoxlcatlng  beverages,  such  as 
"near-beer,"  "hlawatha,"  eta  State  v.  Mai^ 
oun,  128  La.  829,  65  South.  472;  City  of 
Shreveport  v.  Smith,  130  La.  132,  57  South. 
655.  In  the  cases  last  above  cited  the  argu- 
ment was  strongly  pressed  upon  the  court 
that  the  business  of  selling  the  beverages 
mentioned,  and  others  of  similar  character, 
was  being  used  as  a  screen,  behind  which  In- 
totclcants  were  sold,  but  the  court  could  find 
no  authority  for  declaring  one  lawful  busi- 
ness more  than  another  to  be  unlawful,  be- 


cause an  unlawful  business  might  be  con- 
ducted by  the  same  person  and  at  the  same 
place.  Such,  In  general,  was  the  state  of  the 
law  and  the  Jurisprudence  upon  the  subject 
of  the  sale  of  intoxicants  when  the  General 
Assembly  passed  the  Act  No.  146,  of  1914, 
which  is  entitled  and  In  part  reads  as  fol- 
lows: 

"An  act  to  define  and  prohibit  the  keeping  of 
a  'blind  tiger';    to  provide  for  the  search  of 
the  same  and  for  the  seizure  and  destmctlon 
of  any  spirituous,  malt  or  intoxicating  liq- 
uor found  therein:    to  provide  for  the  pun- 
ishment of  any  violations  of  this  act. 
"Section  1.    •    •    •     That  a   'blind   tiger*  is 
hereby  defined  to  be  any  place  in  those  subdi- 
visions of  the  state  where  the  sale  of  spirituous, 
malt  or  intoxieant  liquors  is  prohibited,  where 
such  spirituous,  malt  or  intoxicant  liquors  are 
kept  for  sale,  barter,  exchange  or  habitual  giv- 
ing away  as  a  beverage  in  connection  with  any 
business  conducted  at  such  place. 

"Sec  2.  •  •  •  That  the  keeping  of  a  'bUnd 
tiger'  is  hereby  prohibited,  and  whoever  shall 
be  guilty  of  violating  this  act  shall  be  guilty  of 
a  misdemeanor. 

"Sec  3.  Provides  that  any  place  suspected  of 
being  a  'blind  tiger"  shall  be  searched,  by  an 
officer  designated  in  a  search  warrant,  and  that 
any  prohibited  liquor  found  by  such  otficer  shall 
be  seized  and  brought  into  court ;  that  any 
court,  having  the  power  of  a  committing  mag- 
istrate, may  issue  the  warrant,  upon  an  affidavit 
to  the  effect  that  the  affiant  believes  a  designat- 
ed place  to  be  a  'blind  tiger,'  together  with  such 
other  evidence  as  the  court  may  require  in  order 
to  make  out  a  prima  facie  case ;  that  the  officer 
shall  make  his  return  within  24  hours  and 
shall  bring  into  court  all  of  the  prohibited  liq- 
uors, and  all  the  persons  that  he  may  find  on 
the  premises,  and  that  tlie  court  shall  proceed, 
'without  delay,'  to  examine  the  facts,  as  a  com- 
mitting magistrate. 

"Sec  4.  ♦  •  •  That  whoever  shall  be  found 
guilty  of  keeping  a  'blind  tiger,*  in  violation  of 
this  act,  shall  be  fined  not  less  than  $200  nor 
more  than  $500  and  be  imprisoned  for  not  less 
than  30  days  nor  more  than  6  months  and  on 
default  of  the  payment  of  the  fine  and  costs  he 
shall  be  imprisoned  for  not  more  than  6  months 
additional. 

"Sec.  6.  *  *  *  That  all  laws  and  parts  of 
laws  in  conflict  herewith  be  and  the  same  are 
hereby  repealed." 

It  appears,  therefore,  that  although  there 
were  already  upon  the  books  statutes  (Act 
Nob.  107  of  1002  and  176  of  1908)  penalizing 
the  retailing,  without  a  license,  of  intoxicat- 
ing liquors,  or  the  keeping  of  a  barroom,  cab- 
aret, etc,  in  communities  where  llcenseB 
may  be  issued,  and  other  statutes  (R.  S.  910 
and  1215,  and  amendments  to  section  010) 
penalizing  such  sales,  or  the  keeping  of  a 
grog  or  tippling  shop,  In  communities  where 
licenses  therefor  are  not  permitted,  and  stiU 
another  statute  defining  the  term  "grog  or 
tippling  shop,"  as  applied  to  such  establish- 
ments in  the  communities  last  above  men- 
tioned, and  although  the  court  had  recognis- 
ed the  term  "blind  tiger"  as  having  a  well- 
known  meaning,  and  as  descriptive  of,  and 
applicable  to,  a  public  nuisance,  the  General 
Assembly  nevertheless  deemed  it  advisable 
to  pass  the  act  of  1914  specifically  defining 
that  term  and  denouncing  and  penalizing,  as 
a  misdemeanor,  the  keeping,  in  communities 
where  the  sale  of  intoxicants  is  prohibited 
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(meaning  where  the  licensing  of  such  s&Ies 
Is  not  i)ermitted),  of  the  place  described  In 
the  definition.  Thus  (again  quoting  from 
the  act): 

"Section  1.  •  •  •  That  a  'bUnd.  tiger'  is 
hereby  defined  to  be  anj  place  in  those  subdivi- 
sions of  the  state  where  the  sale  of  spirituous, 
malt  or  intoxicant  liquors  is  prohibited,  where 
such  •  •  •  liquors  are  kept  for  sale,  barter, 
exchange  or  •  •  •  giving  away  as  a  bever- 
age in  connection  with  any  business  conducted 
at  BQcfa  place. 

"Sec  2.  •  •  •  That  the  keeping  of  a  'blind 
tiger*  is  hereby  prohibited,  and  whoever  shall  be 
guilty  of  violating  this  act  shall  be  guilty  of  a 
misdemeanor." 

Then  follow  provisions  authorizing  the  Is- 
suance of  search  warrants,  the  seizure  of 
goods,  the  arrest  of  persons,  the  mandatory 
requirement  that  the  court  shall  proceed 
"without  delay"  to  examine  the  facta  as  a 
committing  magistrate,  and  the  penalty,  the 
minimum  being  a  fine  of  $200.  Construing 
the  statute  thus  enacted  with  those  which 
had  already  been  enacted  and  construed,  and 
considering  that  It  applies  exclusively  to 
prohibition  territory,  and  that  the  existing 
laws  applicable  in  such  territory  already 
covered  sales  of  liquor,  whether  made  in  one 
place  or  another,  the  keeping  of  grog  or  tip- 
pling shops,  as  such,  and  without  reference 
to  their  connection  with  any  other  business 
conducted  at  the  same  place,  and  the  keeping 
of  "blind  tigers"  (Interpreted  by  this  court 
to  mean  places,  whether  in  prohibition  or 
nonprohlbltlon  territory  where  Intoxicating 
liquors  are  sold,  on  the  sly,  contrary  to  law), 
and  further  considering  the  unusual  and 
drastic  provisions  for  the  enforcement  of 
the  statute  In  question,  and  the  fact  that  the 
minimum  penalty  which  may  be  imposed 
thereunder  is  double  that  which  may  be  im- 
posed under  any  other  statute  relating  to  the 
sale  of  intoxicating  liquors,  and  our  conclu- 
sion Is  that  the  purpose  of  the  act  was  to 
define  and  denounce,  as  a  distinct  offense,  the 
keeping  of  a  "place"  in  prohibition  territory 
"where  spirituous,  malt  or  Intoxicant  liquors 
are  kept  for  sale,  barter,  exchange  or  habit- 
ual giving  away,"  not  as  in  a  place  devoted  to 
such  business  as  a  grog  or  tippling  shop,  but 
"in  connection  with  any  [other]  business  con- 
ducted at  such  place";    and  we  therefore 


further  conclude  that  the  keeping  of  the 
"place"  In  a  subdivision  of  the  state  where 
the  sale  of  such  liquor  Is  prohibited  (or  not 
permitted),  and  the  keeping  of  the  liquors  at 
such  place.  In  connection  with  some  other 
business,  conducted  at  such  place,  are  essen- 
tial  ingredients  of  the  offense  so  denounced ; 
and  hence  that  they  should  have  been  set 
out  in  the  bill  of  Information. 

"An  indictment  under  a  statute  ought  with 
certainty  and  precision  to  charge  the  defendant 
to  have  committed  or  omitted  acta  under  the  cir- 
cumstances, and  with  the  intent  mentioned  in 
the  statute ;  and  if  any  one  of  these  ingredienta 
be  omitted  the  indictment  is  not  good."  State 
V.  Stiles,  6  La.  Ann.  326 ;  State  v.  Hood,  6  La. 
Ann.  179;   State  v.  Read,  6  La.  Ann.  227. 

"The  general  rule  is  (and  this,  whether  the 
indictment  be  under  the  common  law,  or  for 
an  offense  created  by  statute)  that  the  special 
manner  of  the  whole  fact  ought  to  be  set  forth, 
with  such  certainty  and  so  specifically  that  it 
may  Judicially  appear  to  the  court  that  the  in- 
dictors  have  gone  on  sufficient  premises,  to  en- 
able the  court  to  know  what  judgment  is  to  be 
pronounced  on  conviction;  that  the  defendant 
may  clearly  understand  the  charge  he  is  called 
upon  to  answer ;  and  that  posterity  may  know 
what  law  is  to  be  derived  from  the  record." 
State  V.  McClanahan,  8  La.  Ann.  211. 

See,  also.  State  ▼.  Durbln,  20  La.  Ann. 
408;  State  y.  Breaux,  122  La.  521,  47  South. 
876;  State  t.  Noel,  125  La.  309,  51  South. 
215. 

"In  an  indictment  upon  a  statute,  it  is  neces- 
sary that  the  defendant  should  be  brought  with- 
in all  the  material  words  of  the  statute,  and 
nothing  can  be  taken  by  intendment."  Whar- 
ton's Crim.  Law,  133 :   1  Chit  Crim.  Law,  283. 

"The  offense  should  be  charged  either  in  the 
language  of  the  statute  or  in  language  of  equiva- 
lent import;  and  a  verdict  not  responsive  to 
the  charge  will  not  authorize  a  judgment." 
State  V.  Pratt,  10  La.  Ann.  181 ;  State  v.  Ca- 
son,  20  La.  Ann.  49. 

The  foregoing  is  but  little  more  than  an 
elaboration  of  the  views  expressed  in  the 
case  of  State  v.  Frankie  Mackle  (20941)  67 
South.  25,  recently  decided,  and  the  applica- 
tion for  rehearing  in  which  is  this  day  re- 
fused. 

It  Is  therefore  ordered  that  the  conviction 
and  sentence  appealed  from  be  set  aside,  the 
demurrer  and  the  motions  to  quash  sustain- 
ed, and  the  defendant  discharged. 

LAND,  J„  dissents. 
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TERRY  T.  UNKNOWN  HEIRS  OF  GIBSON. 
(No.  16640.) 

(Supreme  Court  of  Mlasiaalppl.    Feb.  16,  1916.) 

QuiiRTHa  Tmx  ^=>i9  —  Pabties  —  Impbove- 

XKNTS. 

Plaintiff  sued  to  qniet  title  to  certain  land, 
alleging  title  in  fee,  and  certain  heirs  of  a  com- 
mon source  served  by  a  publication  only  filed 
an  answer  alleging  that  they  were  co-owners, 
whereupon  plaintiff  filed  an  amended  bill  claim- 
ing title  by  adverse  possession,  and  in  this 
averred  the  making  of  unpioTementa,  and  pray- 
ed that  in  case  the  court  found  that  the  title 
was  in  all  the  heirs  of  the  common  source  it 
should  allow  plaintiff  for  ImprovemeDts  and 
taxes  less  rents,  profits,  and  the  use  of  the  land. 
Held,  that  all  necessary  parties  were  before  the 
court  for  the  purpose  of  an  adjudication  of 
plaintiff's  titie,  but  all  of  the  heirs  of  the  com- 
mon source,  not  having  appeared  nor  been  per- 
sonally served,  were  not  before  the  court  so  as 
to  authorize  an  adjudication  of  plaintiff's  right 
to  improvements,  etc.,  and  hence  the  court,  hav- 
ing determined  that  plaintiff  was  a  co-owner 
only,  properly  dismissed  the  cause  without  prej- 
udice to  his  right  to  assert  his  claim  for  im- 
provements, less  rents  and  profits,  and  refused 
to  continue  the  cause  until  all  necessary  parties 
were  brought  in. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  H  98.  89;   Dec.  Dig.  <S=>49.] 

Appeal  from  Chancery  Court,  George  Coun- 
ty;   J.  M.  Stevens,  Chancellor. 

Action  by  R.  T.  Terry  against  the  unknown 
heirs  of  John  D.  Qlbson.  Judgment  for  de- 
fendants, and  plalntlfT  appeals.    Affirmed. 

Gea  W.  Ellis,  of  Atmore,  Ala.,  and  Wells, 
May  &  Sanders,  of  Jackson,  for  appellant 
H.  B.  Everltt,  of  Pascagoula,  and  Watklns  & 
WatUns,  of  Jackson,  for  appellees. 

REED,  J.  Appellant  filed  his  bill  in  chan- 
cery to  quiet  the  title  to  40  acres  of  land, 
being  a  quarter  of  a  quarter  section  situated 
in  George  county.  The  land  was  a  part  of  a 
tract  of  80  acres  which  was  entered  under 
the  United  States  land  laws  by  John  D.  Gib- 
son in  1836.  John  D.  Gibson  occupied  the 
land  he  so  entered  nntil  his  death  in  1853. 
He  died  intestate,  leaving  as  his  heirs  at  law 
Ms  widow  and  eight  children.  His  widow 
continued  to  reside  on  the  land,  which  was 
the  homestead  of  the  family,  untU  her  death 
In  1882.  A  son,  David  Gibson,  resided  with 
bis  mother  and  continued  the  occupancy  of 
the  land  after  her  death.  Appellant  acquired 
the  title  which  he  claimed  to  the  land  by  con- 
veyances from  David  Gibson;  the  deeds  to 
blm  being  from  grantees  under  conveyance 
from  David  Gibson. 

In  the  original  bill  filed  by  appellant  he 
alleged  that  the  other  heirs  at  law  of  John 
D.  Gibson  had  made  a  parol  gift  to  David 
Gibson  of  their  undivided  shares  and  inter- 
ests in  the  land  upon  the  consideration  and 
agreement  that  he  should  remain  on  the  place 
and  sniHwrt  and  care  for  his  mother,  and  that 
lie  took  possession  of  the  land  imder  such 
gift  and  continued  to  occupy,  use,  and  im- 


prove it,  claiming  the  same  adversely  to  all 
others. 

Certain  of  the  heirs  of  John  D.  Gibson,  who 
had  been  made  parties  to  the  suit  under  the 
citation  published  to  unknown  heirs,  ai^iear- 
ed  and  filed  an  answer  to  the  bill,  denying  the 
material  allegations  thereof.  Thereupon  ap- 
pellant filed  an  amended  bill,  in  which  he 
claimed  title  alone  through  the  adverse  pos- 
session and  occupancy  of  the  land  by  David 
Gibson.  In  his  amended  bill  he  averred  that 
certain  Improvements  had  been  made  on  the 
land,  and  prayed  that.  If  the  court  should  find 
that  the  title  to  the  land  was  in  all  the  heirs 
of  John  D.  Gibson,  and  not  in  him  alone,  he 
should  be  allowed  to  recover  for  improve- 
ments and  taxes,  less  reasonable  rents  and 
profits  for  the  use  of  the  land. 

Upon  the  final  hearing  the  court  decreed 
that  appellant  owned  an  undivided  interest 
in  the  tract  of  40  acres  which  he  acquired 
through  conveyances  from  David  Gibson,  and 
that  such  land  was  a  part  of  the  common  es- 
tate owned  by  the  heirs  of  John  D.  Gibson 
In  common.  The  relief — ^that  is,  the  quieting 
of  title — prayed  for  was  denied,  and  appel- 
lant's bill  of  complaint  dismissed. 

The  court,  after  stating  in  the  final  decree 
that  some  of  the  heirs  of  John  D.  Gibson, 
who  had  been  brought  into  court  by  publica- 
tion to  nonresident  heirs  on  the  original  bill, 
had  not  appeared  and  were  not  represented 
by  counsel  in  the  case,  and  that  possession  or 
partition  of  the  land  was  not  sought  for  in 
the  present  case,  denied  also  the  alternate 
relief  prayed  by  appellant  in  his  amended  bill, 
for  adjustment  of  the  claim  for  improvements 
and  taxes,  lees  rents  and  profits,  and  dismiss- 
ed the  cause  as  to  such  claim  without  preju- 
dice to  the  right  of  appellant  to  assert  the 
same  in  another  appropriate  proceeding  for 
recovery. 

It  is  contended  by  appellant  that  when  the 
chancellor  found  tiiat  certain  parties  were 
necessary  for  an  adjudication  of  appellant's 
claim  for  Improvements,  and  declined  to  pro- 
ceed as  to  same,  that  then  the  chancellor 
should  not  have  made  an  adjudication  of  the 
question  of  titie,  but  should  have  deferred  all 
action  in  the  cause  until  all  parties  were 
brought  in  and  were  before  the  court  This 
is  appellant's  assignment  of  error  in  this  ap- 
peal. 

The  suit  was  brought  by  appellant  in  ac- 
cordance with  the  provisions  of  the  statute 
for  the  adjudication  of  the  question  of  appel- 
lant's right  to  have  the  title  which  he  assertr 
ed  in  the  land  quieted.  In  the  original  bill, 
upon  which  the  summons  to  the  unknown 
heirs  was  based,  the  prayer  was  solely  for 
this  relief.  All  necessary  parties  for  the  pur- 
pose of  the  adjudication  of  appellant's  title 
had  been  brought  in,  and  the  court  was  au- 
thorized   to  act  relative  thereto. 

By  the  decision  of  the  court  appellant  was 
not  the  owner  of  the  whole  titie  to  the  40 
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acres  of  land,  but  only  held  an  undivided  in- 
terest therein.  This  he  owned  in  common 
with  the  heirs  of  John  D.  Gibson,  except  Da- 
vid Gibson,  who  had  conveyed  the  tract  This 
40-acre  tract  was  a  part  of  the  whole  tract 
originally  the  homestead  of  John  D.  Gibson 
and  which  descended  to  his  heirs.  In  any 
settlement  of  appellant's  claim  for  Improve- 
ments and  taxes  which  should  be  reduced  by 
reasonable  rents  and  profits  of  the  land  his 
cotenants  should  all  be  brought  In  as  neces- 
sary parties  to  the  proceeding.  The  court 
would  not  be  In  position  to  settle  the  rights 
of  appellant  and  the  other  tenants  In  common 
In  the  ownership  of  the  land  until  all  were 
before  the  court  as  parties.  We  learn  from 
the  chancellor's  decree  that  all  of  such  par- 
ties were  not  in  court.  The  chancellor  was 
therefore  correct  in  declining  to  consider  and 
adjudge  appellant's  claim  for  Improvements 
and  the  matter  of  general  accounting  between 
the  parties  relative  thereto  on  the  ground 
that  all  necessary  parties  were  not  before 
him,  and  he  was  right  in  dismissing  appel- 
lant's claim  without  prejudice,  and  in  re- 
serving to  appellant  the  right  to  assert  the 
same  in  appropriate  proceeding  to  be  later  in- 
sUtuted. 
Affirmed. 


(108  Miss.  752) 

GRAND   COURT  OF  CALANTHB  v.   RAS- 
KIN.    (No.  18003.) 

(Supreme  Court  of  Mississippi.    Feb.  16,  1915.) 

1.  Appeai.  and  Ebrob  «s»612  — Fiuno  of 
Tbanscbipt  on  Appeal  —  Statutes  —  Con- 
stbuction. 

Under  Code  1006,  i  69,  requiring  the  clerk 
of  the  trial  court  to  make  and  certify  a  tran- 
script of  the  record  of  the  case  and  transmit  it 
and  the  tippeal  bond  taken  to  the  clerk  of  the 
Supreme  Court,  when  considered,  as  it  must  be, 
in  connection  with  Laws  1910,  c.  Ill,  relating 
to  stenograpliers'  notes  of  testimony  and  bills  of 
exception  on  appeal,  the  clerk  must  make  and 
certify  to  the  Supreme  Court  a  transcript  of  the 
record  in  the  case,  and,  where  the  stenographer's 
transcript  of  the  evidence  has  not 'been  filed, 
the  record  as  it  exists  without  it  must  be  cer- 
tified, and,  where  the  stenographer's  transcript 
is  afterwards  filed  and  certified,  the  question  of 
whether  it  is  a  part  of  the  record  will  arise  only 
in  the  event  a  motion  ia  made  by  appellee  to 
strike  it  from  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2694-2701 ;  Dec.  Dig.  <»=> 
612.] 

2.  Appeal  and  Bbbob  «=>659— Recobd— Oxb- 

TIOBABI. 

Where  the  failnre  of  the  clerk  below  to  file 
the  record  on  the  return  day  has  not  materially 
prejudiced  the  rights  of  appellee,  certiorari  wlU 
issue  to  the  clerk  directing  him  to  send  up 
forthwith  the  record  in  the  case  on  file  in  his 
office. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2S34-2843;  Dec.  Dig.  «=s> 
659.] 

Appeal  from  Circuit  Court,  Forrest  Coun- 
ty;  P.  B.  Johnson,  Judge. 

Action  between  the  Grand  Court  of  Ca- 
lantbe  and  Henry  B.  Raskin.    From  a  Judg- 


ment for  the  latter,  the  former  appeals.  Mo- 
tion to  docket  and  dismiss  orerruled,  and 
certiorari  awarded. 

Tally  ft  Mayson,  of  Hattlesburg,  for  the 
motion.  D.  M.  Watklns,  of  Hattiesbnrg,  op- 
posed. 

SMITH,  C.  J.  This  is  a  motion  to  docket 
and  dismiss  for  the  reason  that  the  record 
in  the  canse  baa  not  been  filed  in  this  court 
The  Judgment  appealed  from  was  rendered 
on  the  28th  day  of  May,  1914,  and  the  appeal 
was  perfected  by  the  filing  of  an  appeal 
bond  on  the  4th  day  of  July,  following.  The 
record  therefore  was  returnable  to  this  court 
under  sections  4902  and  4906  of  the  Code, 
on  the  third  Monday  of  January,  1916. 

[1]  It  has  been  made  to  appear  that  the 
reason  the  clerk  of  the  court  below  has  failed 
to  file  the  record  is  that  the  stenographer  has 
not  filed  with  him  a  transcript  of  the  evi- 
dence, though  the  time  within  which  he  is 
required  so  to  do  expired  some  time  since.  . 
This  dereliction  of  duty  on  the  part  of  the 
stenographer  is  no  excuse  for  the  failure  of 
the  derk  to  file  the  record  in  this  court  on 
the  return  day.  Under  section  60  of  the 
Code,  when  construed  in  connection  with 
chapter  111,  Laws  of  1910,  as  It  must  neces- 
sarily be,  when  the  stenographer's  transcript 
of  the  evidence  has  been  filed  and  dealt  with 
as  provided  in  this  last-mentioned  statute, 
or  the  time  within  which  tills  can  be  done 
has  expired  and  an  appeal  has  t)een  perfect- 
ed by  the  filing  of  an  appeal  bond.  It  then 
becomes  the  duty  of  the  clerk  to  make  and 
certify  to  this  court  a  transcript  of  the  rec- 
ord In  the  case;  tliat  is,  the  record  on  file 
at  the  time  the  transcript  is  made.  If  the 
stenographer's  transcript  of  the  evidence 
has  not  then  been  filed,  the  record  as  it  then 
exists  should  nevertheless  be  certified  to 
this  court  Should  the  stenographer's  tran- 
script be  afterwards  filed  with,  and  certi- 
fied to  this  conrt  by,  the  clerk  of  the  court 
below,  the  question  as  to  whether  or  not  it 
is  then  properly  a  part  of  the  record  will 
arise  only  in  event  a  motion  is  made  by  aii- 
peUee  to  strike  it  from  the  record. 

[2]  Since  the  failure  of  the  clerk  below  to 
file  the  record  on  the  retnm  day  has  not  op- 
erated to  materially  prejudice  the  rights  of 
appellee,  a  writ  of  certiorari  will  be  issued 
to  the  clerk  of  the  court  below  directing  him 
to  send  up  forthwith  whatever  record  in  the 
cause  he  may  have  on  file  in  his  office.  In 
event  the  stenographer's  transcript  has  not 
yet  been  filed  with  him,  his  compliance  with 
this  writ  will  not  prevent  him  from  there- 
after certifying  to  this  court  such  transcript 
in  event  it  should  thereafter  be  filed,  and 
whether  or  not  it  is  then  properly  a  part  ot 
the  record  will  arise  only  in  event  a  motion 
is  made  by  appellee  to  strike  it  from  the  rec- 
ord as  hereinbefore  set  forth. 

Motion  overruled,  and  certiorari  awarded. 
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QUARTETTE  MUSIC  CO.  t,  HAYGOOD 

et  aL     (No.  16703.) 

(Supreme  Court  of  MlasifsalppL    Fd>.  16,  1915.) 

CORPORATIORB    €s»6S7  —  FOBXIOR    GOBPOBA- 

TiOHs— Right  to   do   Bubinkss— Enitobo*- 

losKT  OF  Debts  Contracted. 

A  note  given  to  a  foreign  corporation, 
irhlch  had  not  complied  with  Code  1906,  J  935, 
requiring  erery  foreign  corporation  to  file  in 
the  office  of  the  secretary  of  state  a  copy  of  its 
charter  of  incorporation,  b;  a  citizen  which  evi- 
dences a  debt  due  to  toe  corporation  incurred 
b7  him  while  conducting  for  the  corporation  a 
branch  house  in  the  state,  cannot  be  enforced 
by  the  corporation  by  suit  in  the  courts  of  the 
state. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {|  2536-2541,  2650,  2562-2554; 
Dec  Dig.  «=9667.] 

Appeal  from  Circuit  Court,  Lee  County; 
Claude  Clayton,  Judge. 

Acttoa  by  the  Quartette  Music  Company 
against  J.  L.  Haygood  and  another.  From 
a  judgment  overruling  a  demurrer  to  the 
plea  of  defendants,  plaintiff  appeals.  Af- 
firmed. 

Gea  H.  Hill,  of  Tupelo,  for  appellant  C. 
P.  Long  and  J.  W.  P.  Boggan,  both  of  Tupe- 
lo, for  appellees. 

COOK,  J.  Appellant,  a  Texas  corporation, 
filed  its  declaration  In  the  circuit  court  of 
Lee  county  against  J.  L.  Haygood  and  G.  W. 
Long,  demanding  Judgment  for  |225  and  In- 
terest, evidenced  by  a  promissory  note  sign- 
ed by  these  defendants.  To  this  declaration 
defendants  filed  this  plea,  viz.: 

"Now  comes  the  defendants  in  the  above-styl- 
ed cause,  and  for  plea  in  their  behalf  say: 
That  the  debt  sued  for  In  this  cause  is  not  a 
legal  and  just  demand,  against  defendants,  be- 
cause the  plaintiff,  the  Quartette  Music  Com- 
pany, is  a  foreign  corporation,  incorporated  un- 
der the  laws  of  the  state  of  Texas,  and  has  not 
qnalified  to  do  business  in  the  state  of  Missis- 
sippi, as  is  required  by  chapter  24  of  the  Code 
of  1906  of  the  state  of  Mississippi.  That  the 
consideration  of  said  debt  was  for  business  done 
by  said  corporation,  in  the  state  of  Mississippi, 
-without  first  being  qualified  to  do  business  in 
the  state  of  Mississippi,  as  is  required  by  law. 
A  certificate  of  which  hereto  attached  marked 
'A.'  And,  by  reason  of  same,  defendant  should 
not  he  required  to  pay  said  sum,  or  any  part 
thereof,  and  ask  to  be  discharged  with  their 
reasonable  costs." 

This  plea  was  sworn  to. 

Afterwards,  by  consent  of  the  court,  J.  L, 
Haygood  filed  an  amended  plea  as  follows: 

"And  now  comes  the  defendant  in  the  Jibove- 
styled  cause  and  for  plea  in  this  behalf  say : 
That  the  debt  sued  for  in  this  cause  is  not  a 
legal,  subsisting,  and  valid  demand  against  de- 
fendants, because  the  plaintiff,  the  Quartette 
Music  Company,  was  at  the  time  of  the  contrac- 
tion thereof,  and  is  now,  a  foreign  corporation, 
incorporatea  under  the  laws  of  the  state  of 
Texas,  and  had  not,  at  the  time  of  the  contrac- 
tion of  said  debt,  qualified  to  do  business  in 
the  state  of  Mississippi,  as  is  required  by  chap- 
ter 24  of  the  Code  of  1906  of  the  state  of  Mis- 
sissippi. That  the  note  sued  on  was  given  to 
the  Quartette  Music  Company,  for  a  supposed 


balance  of  the  amount  due  it  by  defendant  J. 
L.  Haygood,  contracted  in  and  about  the  bnsi- 
ness  of  the  said  Quartette  Music  Company,  car- 
ried on  in  the  city  of  Tupelo,  Lee  county,  Miss^ 
in  the  following  manner:  The  said  plaintiff 
had  its  domicile  and  main  place  of  bnsiness  at 
the  city  of  Ft  Worth,  state  of  Texas,  and  was 
engaged  in  the  sale,  among  other  things,  of 
sheet  music  and  music  in  book  form,  and  about 
the day  of ,  19 — ,  employed  the  de- 
fendant J.  L.  Haygood  to  manage  and  conduct 
a  branch  house  for  it  in  said  city  of  Tupelo, 
and  from  the  time  of  said  employment,  up  to 
the  time  of  the  giving  of  said  note,  continuous- 
ly kept  on  hand  in  the  said  city  of  Tupelo,  for 
sale  to  the  citizens  of  the  state  of  Mississip])!, 
and  such  other  persons  as  desired  to  buy  said 
sheet  music  and  music  in  book  form,  a  large  stock 
of  such  goods,  and  the  same  was  being  constant- 
ly sold  out  and  replenished  by  said  plaintiff 
through  and  by  defendant  J.  L.  Haygood,  act- 
ing as  its  agent,  up  to  the  time  of  the  giving  of 
said  note.  That  a  certificate  from  Joseph  Pow- 
er, secretary  of  the  state  of  Mississippi,  togeth- 
er with  the  seal  of  his  said  office  attached,  is 
hereto  annexed,  marked  'Exhibit  A,'  showing 
the  failure  of  said  Quartette  Music  Company 
to  comply  with  chapter  24  of  the  Code  of  1906 
of  the  state  of  Mississippi.  And  therefore  the 
defendants  say  that  said  note  was  given  for 
the  purpose  of  setting  up  a  business  carried  on 
in  violation  of  the  laws  and  public  policy  of 
the  state  of  Mississippi,  and  is  therefore  void 
and  uncollectible.  All  of  which  defendants  are 
ready  to  verify." 

This  plea  was  sworn  to. 
Exhibit  A  is  as  follows: 

"I,  Joseph  W.  Power,  secretary  of  state,  in 
and  for  the  state  of  Mississippi,  do  hereby  cer- 
tify that  I  am  custodian  of  the  records  of  all 
corporations,  authorized  to  do  business,  under 
the  laws  of  the  state  of  Mississippi,  as  provided 
by  chapter  24  of  the  Code  of  1906  of  the  laws 
of  said  state.  That  I  have  made  diligent  search 
in  my  office  for  the  records  of  qualification  un- 
der said  chapter  of  a  corporation,  known  as 
'Quartette  Music  Conipany,'  or  'The  Quartet 
Music  Company,'  and  I  find,  after  making  dili- 
gent search  for  same,  that  no  such  corporation 
as  either  of  the  above  named  has  qualified  or 
been  authorized  to  do  business  in  this  state. 

"Signed  with  my  hand  and  official  seal  this 
the  16th  day  of  November,  A.  D.  1912. 

"Jos.  W.  Power,  Secretary  of  State." 

Appellant  demurred  to  this  plea  In  the 
words  following,  viz.: 

"The  demurrer  of  the  Quartette  Music  Com- 
pany to  the  plea  filed  in  this  cause  by  J.  L. 
Haygood  and  G.  W.  Long,  defendants.  The 
said  plaintiff  demurs  to  said  plea,  and  prays 
the  Judgment  of  the  court  if  they  shall  make 
any  further  answer  thereto ;  and  the^  show  the 
following  causes  of  demurrer  to  said  plea,  to 
wit:  First  Because  the  law  under  which  said 
plea  Is  interposed  is  unconstitutional.  Second. 
Because  said  plea  presents  no  defense  known  to 
the  law.  Third.  For  other  good  causes  to  be 
shown  at  the  hearing  of  this  demurrer." 

The  court  overruled  the  demurrer,  and 
plaintiff  appeals. 

A  long  line  of  decisions  of  this  court  sup- 
port the  judgment  of  the  learned  trial  judge. 

Section  935,  Code  of  1906,  provides  that: 

"Every  •  •  •  corporation  for  profit  in- 
corporated under  or  by  virtue  of  the  laws  of 
•  •  •  any  other  state  •  •  •  ghall  file  in 
the  office  of  the  secretary  of  state  a  copy  of  its 
charter  of  incorporation." 
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The  statute  further  proTldes  tbat: 
Any  "foreign  corporation  which  shall  not  file 
a  copy  of  its  charter  or  certificate  or  articles 
of  incorporation    *    •    *    shall  be  liable  to  a 
fine  of  not  less  than  one  hundred  dollars." 

In  Bohn  ▼.  Lowery,  77  Mlas.  427,  27  South. 
605,  this  rule  Is  approved: 

"Brery  contract  made  for,  or  about,  any  mat- 
ter or  thing  which  is  prohibited  and  made  un- 
lawful by  any  statute,  is  a  Toid  contract,  though 
the  statute  itself  does  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  default- 
er, because  a  penalty  Implies  a  prohibition, 
though  there  are  no  prohibitory  words  in  the 
statute." 

There  are  some  decisions  In  our  books 
which  apparently  conflict  with  this  rule,  but 
they  were  all  overruled  by  Woodson  v.  Hop- 
kins, 85  Miss.  171,  37  South.  1000,  38  South. 
298,  70  L.  R.  A.  645,  107  Am.  St  Rep.  275. 

AflSrmed. 


OOS  Miss.  767) 

GRACE  T.  STATE.     (No.  17628.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1915.) 

CONTKMFT  ^»54— CONSTEUCTIVi:    CONTEMPT— 

Pboceedings— Process— AmDAViT. 

Where  an  attorney  was  charged  with  con- 
tempt in  that  he  altered  a  motion  for  a  contin- 
uance without  the  consent  of  the  court,  after 
the  motion  had  been  overruled,  such  contempt 
was  constructive  and  not  direct,  and  could  be 
prosecuted  only  by  affidavit  or  application  to 
show  cause  properly  alleging  the  specific  facts 
constituting  the  offense;  and  hence  a  convic- 
tion based  on  the  citation  only  directing  him 
to  appear  and  show  cause  why  he  should  not 
be  punished,  containing  no  statement  of  the 
facts  constituting  the  alleged  contempt,  was 
void. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  {{  143-149;   Dec.  Dig.  <S=954.] 

Appeal  from  Circuit  Court,  Sunflower 
County;  F.  B.  Everett,  Judge. 

M.  B.  Grace  was  convicted  of  contempt, 
and  he  appeals.    Reversed  and  dismissed. 

M.  B.  Grace,  of  Greenwood,  for  appellant 
Boss  A.  Collins,  Atty.  Gen.,  for  the  Stat& 

REED,  J.  Appellant  an  attorney  at  law, 
was  adjudged  guilty  of  contempt  by  the  dr- 
colt  court  and  fined  $26. 

We  gather  from  the  testimony  taken  on  the 
hearing  that  the  alleged  contempt  consisted 
in  appellant's  making  certain  changes  In  a 
motion  for  continuance  In  a  dvll  suit  In 
which  he  was  attorney  for  the  plaintiff,  with- 
out the  consent  of  the  court  and  after  the 
motion  had  been  overruled. 

The  trial  Judge  and  attorneys  representing 
the  defendant  testified  that  consent  was  not 
given  by  the  court  to  the  making  of  the 
amendments,  and  that  they  did  not  have  any 
knowledge  of  the  alterations  In  the  motion 
until  for  a  time  after  they  were  made. 

Appellant  testifled  that  when  the  applica- 
tion for  continuance  was  called  for  hearing, 
he  informed  the  court  that  he  desired  to 
make  some  changes  in  the  motion;  that  he 
then  stated  the  amendments  he  wished  to 
make,  and  proceeded  with  his  argument  of 


the  motion,  believing  that  the  court  under- 
stood and  consented  to  the  proposed  changes. 
In  his  testimony  appellant  further  said  he 
understood  that  the  court  had  granted  him 
permission  to  write  the  alterations  and  addi- 
tions in  the  motion  after  it  had  been  passed 
on,  and  tbat  thereupon,  after  the  hearing,  he 
made  the  changes  therein. 

The  record  does  not  contain  any  rale 
against  appellant  to  show  cause  why  be 
should  not  be  punished  for  contempt  No  or- 
der of  the  court  as  a  foundation  for  the  cita- 
tion is  therein  set  forth.  It  is  definitely 
stated  in  the  record  that  "no  motion,  petition, 
bill,  or  other  complaint"  setting  forth  the 
contempt  charged,  was  on  file  in  the  circuit 
court  against  appellant  The  citation  was  or- 
dered issued  by  the  trial  Judge  at  his  own 
instance,  when  a  motion  was  made  to  strike 
out  the  certain  amendments,  etc.,  made  in  the 
motion  for  continuance.  The  citation  served 
on  appellant  did  not  contain  a  statement  ot 
the  facts  which  constituted  the  alleged  con- 
tempt It  only  dted  him  to  appear  at  a 
certain  hour  and  day  and  show  cause  why  he 
should  not  be  punished  for  contempt  of  court 
in  a  certain  matter  pending  in  the  court. 
Appellant  was  not  given  information  in  the 
citation  or  in  any  other  way  of  what  the 
charge  against  him  consisted  of,  so  as  to  en- 
able him  to  make  his  defense. 

There  is  no  direct  contempt  (that  is,  con- 
tempt committed  in  the  presence  and  view 
of  the  court)  shown  by  the  facts  in  this  case. 
If  there  is  contempt  in  what  was  done,  then 
it  is  constructive  contempt;  that  is,  an  act 
done  not  In  the  presence  of  the  court  but 
which  tends  to  obstruct  interrupt  or  em- 
barrass the  administration  of  justice;  In 
constructive  contempt  there  must  be  a  proper 
foundation  laid  before  process  issues,  and 
the  application  or  foundation  of  contempt 
must  contain  a  statement  of  that  which  con- 
stitutes the  contempt  Bncy.  Plead,  ft  Prac 
vol.  4,  p.  776;  Parkhurst  v.  Kinsman,  2 
Blatchf.  76,  Fed.  Cas.  No.  10,759;  Ex  parte 
Wright  65  Ind.  504. 

In  Parkhurst  v.  Kinsman,  supra,  it  waa 
held  that  In  moving  for  attachment  for  con- 
tempt plaintiff  must  state  in  the  proofs,  on 
which  the  application  is  founded,  the  specifle 
acts  or  omissions  which  constitute  the  al- 
leged contempt 

We  quote  from  the  opinion  In  the  case  of 
Ex  parte  Wright  supra: 

"A  contempt  of  court  is  either  direct  or  con- 
structive or,  as  the  latter  was  anciently  called, 
consequential.  A  direct  contempt  is  an  open  in- 
sult, in  the  face  of  the  court,  to  the  person  of 
the  judges  while  presiding,  or  a  resistance  to 
its  powers  in  their  presence.  A  constructive 
contempt  is  an  act  done,  not  in  the  presence  of 
the  court,  but  at  a  distance,  which  resists  their 
authority,  as  disobedience  to  process,  or  an  or- 
der of  the  court,  such  as  tends  in  its  operation 
to  obstruct,  interrupt,  prevent,  or  embarrass 
the  administration  of  justice.  For  a  direct  con- 
tempt the  offender  may  be  punished  instantly 
by  arrest  and  fine  or  imprisonment  upon  n« 
farther   proof   or   examination    than   what    ia 
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kno-wn  to  the  iodges  by  their  senses  of  seeing, 
hearing,  etc.;  but,  in  rendering  the  judgment 
and  making  np  the  record,  the  causes  of  such 
contempt  ^omd  be  stated.  The  grounds  of  a 
constrnctive  contempt  should  be  stated  by  af- 
fidavit, by  the  return  of  some  officer,  or  in  some 
way  made  known  to  the  court,  prima  facie,  by 
witnesses  or  otherwise,  so  that  they  may  be 
made  a  part  of  the  record  j  and  this  should  be 
done  before  a  rule  or  writ  is  granted  against 
the  alleged  offender.  4  Bl.  Ck>m.  283,  286.  288; 
Tidd.  Practice.  478,  482." 

It  l8  stated  In  9  Cyc.  p.  39,  that: 
"Before  a  person  can  be  found  guilty  of  a  eon- 
tempt  not  committed  in  the  presence  of  the 
court,  he  must  have  due  and  reasonable  notice 
of  the  proceeding.  A  rule  to  show  cause,  an 
attachment,  or  other  process  should  issue.  The 
usual  course  is  to  issue  a  rule  to  show  cause 
why  an  attachment  should  not  issue." 

We  quote  from  9  Cyc.  p.  41,  as  follows: 
'VTbe  rule  to  show  cause  should  inform  de- 
fendant of  the  nature  of  the  contempt  alleged." 

In  tlie  case  of  Stnart  y.  Reynolds,  204  Fed. 
709, 123  G.  C.  A.  13,  It  was  held  that  In  cases 
of  constructive  contempt — 
"it  is  proper  to  adhere  substantially  to  the 
method  of  criminal  procedure,  except  in  the  mat- 
ter of  Jury  trial,  and  the  attachment  or  rule 
■hould  be  like  an  indictment,  to  the  extent  of 
giving  the  contemnor  an  opportunity  to  defend 
by  informing  him  concerning  the  nature  and 
particulars  of  the  offense  charged.  Bates'  Case, 
55  N.  H.  325;  Hurst  v.  Whitly,  47  Ga.  366; 
liangdon  v.  Wayne  Circuit  Judges,  76  Mich. 
858.  43  N.  W.  310;  Re  Bradley,  7  Wall.  364. 
19  li.  Ed.  214;  Hovey  v.  ElUott,  167  U.  S. 
409,  17  Sup.  Ct.  841,  42  L.  Ed.  216." 

In  Encyclopedia  of  Pleading  and  Practice. 
ToL  4,  p.  779,  it  Is  said  that: 

"The  almost  universal  method  by  which  con- 
tempt proceedings  are  begun  is  by  an  affidavit, 
and  an  examination  of  the  authorities  will  gen- 
erally disclose  that  in  all  contempt  proceedings, 
save  for  such  as  are  committed  in  the  court's 
immediate  presence,  an  affidavit  is  essential." 

In  the  recently  decided  case  of  Sona  ▼. 
Aluminum  Castings  Co.,  214  Fed.  936.  131  C. 
O.  A.  232.  it  was  held  (quoting  from  a  head- 
note): 

"In  general  process  of  arrest  for  contempt, 
not  committed  in  the  court's  presence,  can 
properly  issue  only  on  the  filing  of  an  affidavit 
stating  the  facts  positively  and  in  such  a  way 
as  prima  fade  to  show  the  commission  of  a  con- 
tempt" 

In  Wyatt  v.  People.  17  Colo.  252,  28  Pac. 
961,  it  was  declared  tliat  a  constructive  con- 
tempt must  be  brought  to  the  court's  atten- 
tion by  affidavit  which  should  state  the  facts 
which,  if  established,  would  constitute  the 
offense. 

It  has  been  held  in  some  cases  that  the 
court,  even  in  contempts  out  of  its  presence, 
may  act  sua  sponte  and  without  preliminary 
information  Institute  proceedings.  Ency.  of 
Plead.  &  Praa  vol.  4,  p.  776,  note;  People  v. 
Court  of  Sessions,  82  Hun,  242,  31  N.  Y. 
Supp.  373.  In  People  v.  Court  of  Sessions, 
there  was  an  order  to  show  cause,  and  the 
district  attorney  was  directed  to  prepare  an 
affidavit  from  which  the  order  to  show  cause 
was  granted. 

Bven  where  the  court  proceeds  upon  its 


own  motion,  the  party  accused  must  be  suffl- 
dently  informed  of  the  charge  against  him, 
so  that  be  may  be  able  to  properly  defend 
against  the  accusation.  The  foundation  for 
proceedings  in  contempt  may  be  based  upon 
an  information  filed,  in  which  there  should 
be  a  statement  of  the  facts  constituting  the 
contempt  Ency.  of  Plead.  &  Prac.  voL  4.  p. 
781. 

We  find  that  the  practice  in  this  state  In 
some  cases  has  been  to  base  proceedings  in 
constructive  contempt  upon  information  filed 
in  the  court  by  the  district  attorney.  This 
was  80  in  the  cases  of  O'Flynn  v.  State,  89 
Miss.  860, 43  South.  82, 9  L.  R.  A.  (N.  S.)  1119, 
119  Am.  St  Rep.  727,  11  Ann.  Cas.  630,  and 
Durham  ▼.  State,  97  Miss.  649,  62  South.  627. 

We  find  in  the  present  case  that  there  was 
no  foundation  laid  for  the  process  issued  and 
served  on  appellant  There  was  no  affidavit, 
nor  information  nor  an  order  of  the  court 
preceding  the  citation.  Appellant  was  not 
told  of  the  specific  acts  charged  against  him. 
There  was  no  statement  of  the  facts  which, 
if  established,  would  constitute  the  offense. 
He  was  not  Informed  of  the  nature  of  the 
contempt  alleged.  His  trial  and  conviction 
was  not  lawfuL 

The  case  Is  therefor»  reversed,  and  appel- 
lant is  discharged. 

a08  Hiss.  776) 
HICKS  MERCANTILE  CO.  v.  MUSGROVE. 
(No.  18041.) 

(Supreme  Court  of  MississippL    Feb.  15,  1916.) 

1.  Appbai.  and  Eaaoa  <S=»621— Timt  to  Ap- 
peal—Recokd—Piunq— Tims— Default. 

Where  a  judgment  appealed  from  was  ren- 
dered March  14,  1914,  and  the  appeal  was 
perfected  by  filing  an  appeal  bond  on  May  13th, 
and  the  day  fixed  for  the  call  of  the  docket  of 
the  district  from  which  such  appeal  was  prose- 
cuted at  the  March,  1914,  term  was  June  Ist, 
BO  that  more  than  ten  days  intervened  between 
that  date  and  the  filing  of  the  appeal  bond,  the 
cause  was  returnable  to  the  Supreme  Court  at 
that  term,  but,  the  stenographer's  transcript 
not  having  been  filed  as  provided  by  Laws  1810, 
c.  Ill,  on  the  arrival  of  such  return  day,  the 
clerk  of  the  Supreme  Court  was  not  in  default 
for  not  filing  the  record  until  the  return  day 
of  the  same  district  for  the  June,  1914,  term  of 
the  Supreme  Court,  which  was  the  third  Mon- 
day in  January,  1915. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  2724-2731 ;  Dec.  Dig.  «=» 
621.] 

2.  Appeal    and    Ebbob    ^=3661  —  Recobd — 
Failube  to  File — Prejudice — Cebtiobari. 

Where  a  failnre  to  file  the  record  on  appeal 
before  the  required  date  has  not  operated  to 
the  prejudice  of  an  appellee,  writ  of  certiorari 
will  be  issued  to  the  trial  court  directing  hiic 
to  send  up  forthwith  whatever  record  he  has  on 
file,  and,  in  the  event  the  stenographer's  tran- 
script shall  not  have  been  filed,  bis  compliance 
with  the  writ  will  not  prevent  him  from  there- 
after certifying  the  transcript  when  filed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2S48.  2849;  Dec  Dig. 
<S=>661.] 
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8.  APPEAI.  AITD  E^BBOB  «=3683— TBAKSCBIFr— 
CBRTniOATION. 

Whether  a  txanscript  la  properly  a  part 

of  the  record  on  appeal  can  arise  only  In  the 

event  of  a  motion  to  strike  it  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  g  2621;    Dec.  Dig.  «=»59S.] 

4.  Appeal  and  E]bbob  <t=>6S&— Rs;cobi>— Tran- 
SCBIPT— Dismissal. 

A  transcript  of  the  evidence  not  being  nec- 
essary in  order  that  an  appeal  shoald  be  taken, 
an  appeal  will  not  be  dismissed  because  of  its 
•  absence  from  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  2787,  2829;  Dec.  Dig. 
<S=9639.] 

6.  Appsal  and  Erbob  <S=>671— Absionuents 
OF  Ebbor— Rulings  on  Evidence. 

Assignments  of  error  requiring  a  review  of 
the  e-vidence  will  not  be  considered  in  tbe  ab- 
sence of  a  transcript  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  2867-281^;  Dec.  Dig.  <&=> 
671.] 

Appeal  from  Circuit  Court,  Jones  County. 

Action  by  the  Hicks  Mercantile  Company 
against  John  Musgroye.  Judgment  for  the 
latter,  and  the  former  appeals.  On  motion 
to  docket  and  dismiss.  Overruled,  and  cer- 
tiorari awarded. 

Halsell  &  Welch,  of  Lanrel,  for  the  mo- 
tion.   D.  B.  Cooley,  of  Lanrel,  opposed. 

SMITH,  G.  J.  [1]  This  Is  a  motion  to 
docket  and  dismiss  for  the  reason  that  the 
record  of  the  cause  has  not  been  filed  in 
this  court  The  Judgment  appealed  from  was 
rendered  on  the  14tb  day  of  March,  and  the 
appeal  was  perfected  by  tbe  filing  of  an  ap- 
peal bond  on  the  13th  day  of  May  following. 
It  appears  that  tbe  delay  In  filing  this  rec- 
ord was  caused  by  reason  of  tbe  fact  that  the 
stenographer  has  not  filed  bis  transcript  of 
the  evidence. 

Tbe  day  fixed  by  order  of  this  court  under 
section  4206  for  the  beginning  of  tbe  call 
of  tbe  docket  of  tbe  district  from  which  this 
cause  comes  at  the  March  term,  1914,  was 
Monday,  the  1st  day  of  June.  Consequently, 
as  more  than  ten  days  Intervened  between 
that  date  and  tbe  filing  of  tbe  appeal  bond, 
the  cause  was  then  returnable  to  this  court 
under  sections  73,  4902,  and  4906  ol  the  Code. 
Chllds  V.  Rowell,  58  Miss.  512.  The  effect 
of  these  sections  of  the  Code,  however,  when 
construed  in  connection  with  chapter'  111, 
Laws  1910,  which  must  necessarily  be  done, 
is  this:  That  when  tbe  return  day  of  a 
cause  arrives,  and  the  stenographer's  tran- 
script of  the  evidence  has  not  l>een  filed  and 
dealt  with  as  provided  in  chapter  111,  Laws 
1910,  and  the  time  within  which  this  can  be 
done  has  not  expired,  the  clerk  of  the  trial 
court  Is  relieved  from  filing  tbe  record  In  this 
court  on  the  return  day  thereof,  but  must  do 
80  on  or  before  tbe  next  return  day  of  the 
district  from  which  tbe  cause  comes.  Y.  & 
M.  V.  R.  R.  Co.  V.  McCarley,  63  South.  335. 

The  return  day  of  the  district  from  which 


this  cause  comes,  next  following  the  1st  day 
of  June,  1914,  was  tbe  third  Monday  in  Jan- 
uary, 1915;  80  that  it  follows  from  the 
foregoing  views  that  tbe  clerk  of  tbe  court 
below  was  not  in  default  In  not  filing  this 
record  In  this  court  until  after  this  last- 
mentioned  date. 

[J]  The  failure  to  file  the  record  on  or 
before  that  date,  however,  has  not  operated 
to  tbe  material  prejudice  of  appellee.  A 
writ  of  certiorari  will  therefore  be  issued  to 
the  clerk  of  the  court  below  directing  blm 
to  send  up  forthwith  whatever  record  in  the 
cause  he  may  have  on  file  In  bis  office.  In 
event  tbe  stenographer's  transcript  shall  not 
have  been  filed  with  tlm  ttefore  he  complies 
with  the  command  of  this  writ,  his  com- 
pliance therewith  will  not  prevent  him  from 
thereafter  certifying  such  transcript  to  this 
court  in  event  tbe  stenographer  should  there- 
after file  It 

[8]  Whether  or  not  this  transcript  Is  then 
properly  a  part  of  the  record  will  arise  only 
In  event  a  motion  is  made  by  appellee  to 
strike  It  from  tbe  record. 

[4]  A  transcript  of  tbe  evidence  Is  not 
necessary  In  order  that  an  appeal  may  be 
taken;  consequently  a  cause  will  not  be  dis- 
missed simply  because  tbe  record  contains 
no  such  transcript 

[6]  Should  any  of  appellant's  assignments, 
however,  bring  into  review  tbe  evidence^ 
such  assignments  will,  of  course,  not  be  con- 
sidered In  the  al>sence  of  a  transcript  of  the 
evidence. 

Motion  overruled,  and  certiorari  awarded. 


(IM  Mlsa.  T79) 

STATE  ex  rel.  HOWIE,  Dist  Atty,  v.  BEN- 
SON.    (No.  17753.) 

(Supreme  Court  of  MississippL    Feb.  15,  1915.) 

1.  Appeabanck  ^=a9— Genebal  Appeabanck 
—Plea  to  the  Jubibdiction  and  to  the 
Merits. 

Where  a  nonresident  sued  as  respondent  in 
mandamus  proceedings  to  comiiel  him  to  operate 
an  electric  lighting  plant  purchased  in  insolven- 
cy proceedings,  having  filed  an  answer  alleging 
lack  of  jurisdiction  of  the  court  to  grant  the 
relief  prayed,  because  defendant  was  a  nonres- 
ident and  in  addition  pleading  special  matter  in 
bar  to  the  merits,  thereby  appeared  generally 
and  conferred  jurisdiction  over  bis  person. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  §|  42-52;   Dec.  Dig.  <S=>9.] 

2.  Mardakus  4=3133— Opebation  of  Elec- 
TBio  Lxqhtino  Plant— Duty  to  Opebate. 

Where  respondent  purchased  tbe  assets  and 
franchises  of  an  electric  lighting  plant,  he  there- 
by assumed  the  duty  to  operate  the  same  for 
the  benefit  of  the  public,  and  could  be  compel- 
led by  mandamus  to  do  so. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  {  268;   Dec.  Dig.  <S=>133.] 

Appeal  from  Circuit  Court,  Hinds  County; 
W.  A.  Henry,  Judga 

Mandamus  by  tbe  State,  on  relation  of  3. 
H.  Howie,  District  Attorney,  against  R.  L. 
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Benaon.     Judgment  for  respondent,  and  tbe 
State  appeals.    Reversed  and  remanded. 

R068  A.  CoUina,  Atty.  Gen.,  and  Howie  & 
Howie,  Green  &  Green,  Bnrcb  &  Strieker,  and 
WllUam  Hemingway,  City  Atty.,  all  of  Jack- 
son, for  the  State.  Wells,  May  &  Sanders,  of 
Jackson,   for  appellee. 

COOK,  J.  The  Capital  Ught  &  Power 
Company,  a  corporation  with  power  to  cer- 
ate an  electric  lighting  plant  In  Jackson,  ob- 
tained from  the  city  of  Jackson  a  license, 
permit,  or  franchise  to  operate  Its  plant  In 
the  city.  This  corporation  established  Its 
plant  and  for  several  years  operated  same 
and  furnished  light  to  the  public.  The  cor- 
poration being  unable,  or  falling,  to  pay  its 
debts  was,  upon  the  petition  of  its  unsecured 
creditors,  adjudicated  a  bankrupt,  and  all  of 
its  assets,  including  Its  franchises,  were  sold 
by  order  of  the  bankrupt  court;  B.  L.  Ben- 
son becoming  the  purchaser  thereof.  This 
action  was  begun  by  a  petition  filed  by  the 
district  attorney  upon  behalf  of  the  state 
praying  for  a  mandamus  to  compel  B.  L. 
Benson,  the  owner  of  the  assets  and  franchis- 
es of  the  corporation,  to  operate  the  electric 
lighting  plant  and  furnish  current  to  the  pa- 
trons of  the  con>oratlon.  In  other  words,  the 
petition  asks  that  Benson,  the  purchaser,  be 
compelled  to  perform  the  corporation's  duties 
to  the  public.  To  this  petition,  Mr.  Benson 
filed  an  answer,  in  which  he  seeks  to  have 
the  action  abated  because  of  the  alleged  lack 
of  Jurisdiction  of  the  court  to  grant  the  re- 
lief prayed  for.  He  avers  that  be  is  nonresi- 
dent— a  citizen  and  resident  of  the  state  of 
Illinois — and,  for  this  reason,  the  court  has 
no  Jurisdiction.  In  addition  to  this  plea  to 
the  Jurisdiction,  special  matter  In  bar  of  the 
action  is  set  up  in  his  answer. 

It  will  be  observed  that  Mr.  Benson  takes 
the  position  that  the  court  below  has  no  Ju- 
risdiction to  try  the  merits  of  the  case,  and 
yet  he  submits  the  merits  of  the  case  to  the 
court  In  bar  of  the  action.  The  appellant.  In 
hia  brief,  aptly  characterizes  this  form  of 
pleading  as  a  game  of  "heads  I  win,  tails  you 
loae."  Mr.  Benson  Is  willing  to  have  the 
case  decided  on  Its  merits,  provided  the  deci- 
sion goes  In  his  favor;  but,  in  the  event  it 
goes  against  him,  he  submits  that  the  court 
has  no  Jurisdiction  to  decide  at  alL 

Section  3234,  Code  1906,  provides  that: 

"The  petition  gball  stand  for  a  declaration, 
and  the  defendant  shall  plead  to  it  as  if  it  were 
an  ordinary  action  at  law,  and  the  same  rules 
of  pleading  and  proceeding  applicable  to  actions 
in  the  circuit  court  shall  be  observed  in  this  ac- 
tion." 

It  would  seem  that  the  defendant  submit- 
ted himself  to  the  Jurisdiction  of  the  court 
when  he  entered  a  plea  to  the  merits.  He 
cannot  challenge  the  power  of  the  court  to 
decide  and  at  the  same  time  ask  the  court  to 
Judicially  determine  the  merits  in  his  favor. 
It  Is  unnecessary  to  cite  authorities  in  sui)- 
port  of  this  proposition,  viz.,  a  plea  to  the 


merits  waives  Jurisdiction  of  the  person.  Ex- 
periments of  this  kind  will  not  be  tolerated. 
If  the  rules  were  otlierwlse,  courts  of  Jus- 
tice would  be  converted  Into  moot  courts. 
The  state  traversed  the  afiarmatlve  averments 
of  the  answer.  The  nonresidence  of  the  de- 
fendant Is  admitted;  In  fact,  the  original 
petition  so  states.  The  Jurisdiction  of  the 
person  and  the  "legal  sufficiency  of  said  peti- 
tion" were  submitted  to  the  court.  As  we  un- 
derstand the  record,  the  parties  and  the  court 
considered  the  case  as  though  a  general  de- 
murrer had  been  interposed  by  defendant. 
Treating  the  case  in  this  way,  the  court  en- 
tered this  order,  viz.: 

"Coming  on  to  be  heard,  this  cause  and  the 
same  having  been  fully  argued  by  counsel  on 
both  sides,  it  is  considered  by  the  court  that  the 
petition  herein  be  and  the  same  is  hereby  dis- 
missed, because  the  court  is  of  the  opinion  that 
it  is  without  jurisdiction  of  the  person  of  the 
defendant  and  because  of  the  legal  insufiiciency 
of  the  petition,  to  which  action  the  plaiqtiff  by 
attorneys  excepted  and  the  exception  was  al- 
lowed." 

[1]  Aa  above  stated,  we  think  the  court 
erred  in  holding  that  it  was  without  Juris- 
diction of  the  person. 

[2]  The  petition  avers  that  the  Capital 
Light  &  Power  Company  is  a  Mississippi 
corporation,  and  that  it  secured  a  charter 
from  the  state  giving  it  the  power  to  con- 
duct the  business  of  furnishing  to  the  pub- 
lic electric  current;  that  it  procured  from 
the  dty  of  Jackson  a  license  or  franchise  to 
set  Its  poles  and  string  its  wires  upon  the 
streets  and  alleys  of  the  city  for  the  purpose 
of  serving  the  public ;  that  in  the  exercise  of 
this  license  or  franchise  It  did  use  the  streets 
and  alleys  and  did  contract  with  a  large  num- 
ber of  the  Inhabitants  of  the  city  to  furnish 
electric  current;  that  for  several  years  the 
corporation  engaged  In  the  active  use  of  Its 
franchise  by  serving  the  general  public  with 
electric  current;  that  it  was  eventually  ad- 
judicated a  bankrupt,  and  its  assets  and  fran- 
chises were  sold  by  order  of  the  court,  and 
were  purchased  by  defendant;  that,  in  pur- 
suance of  a  combination  and  conspiracy  to 
bring  about  a  monopoly  and  destroy  com- 
petition, the  defendant  shut  down- the  plant 
and  refused  to  perform  the  duty  of  the  cor- 
poration to  the  publla 

Will  the  courts,  under  these  circumstances, 
refuse  to  Intervene,  and  compel  the  successor 
of  the  corporation  to  perform  the  duties  of 
the  coriraratlon?  This,  we  believe,  was  the 
precise  question  presented  to  the  circuit 
court  Mr.  Benson  bought  the  franchise  of 
the  corporation  to  do  business  In  Jackson. 
The  corporation  took  i>ossesslon  of  and  en- 
Joyed  this  franchise  for  several  years.  The 
corporation  undertook  to  and  did  perform  the 
duties  of  a  public  service  corporation  in  ex- 
change for  the  license  or  franchise  to  use  the 
property  of  the  city  for  this  purpose.  He 
cannot  hold  on  to  the  benefits  of  his  purchase 
without  incurring  the  obligation  to  perform 
the  duties  of  the  trust.    This  seems  to  be 


Digitized  by 


Google 


216 


67  SOUTHERN  REPORTER 


(lasa. 


made  certain  when  It  appears  that  he  refuses 
to  assume  the  burdens,  If  burdens  there  be, 
because  he  has  entered  Into  a  compact  with 
others  to  do  so  for  the  purpose  of  creating  a 
monopoly — of  destroying  competition. 

There  seems  to  be  no  conflict  in  the  author- 
ities that  courts  ix>s8ess  In  proper  cases  the 
power  to  compel  trustees  of  a  public  trust  to 
perform  the  duties  of  such  a  trust  Leaving 
out  of  view  section  910,  Code  of  1906,  It  seems 
clear  that  Mr.  Benson  assumed  the  burdens 
of  an  involuntary  trustee  when  he  took  over 
the  franchise  of  the  corporation,  and  Is  de- 
<dlnlng  to  use  the  same  for  the  purpose  of 
creating  a  monopoly.  The  apparent  conflict 
In  the  decisions  of  the  courts  upon  the  power 
of  the  courts  to  compel  the  performance  of 
legal  duties  of  trustees  grows  out  of  the  pecu- 
liar state  of  facts  in  the  sevwal  cases.  In 
some  cases  the  courts  have  refused  to  issue 
the  writ  of  mandamus  because  It  appeared 
that  the  corporation,  or  trustee,  was  unable 
to  perform.  In  other  cases  the  writ  was  de- 
nied because,  in  the  opinion  of  the  courts,  to 
compel  the  performance  of  the  alleged  duty 
would  work  a  great  hardship  without  a  com- 
pensating benefit  There  Is  and  can  be  no 
conflict  of  judgment  that.  In  proper  cases,  the 
courts  will  and  do  exercise  the  power  to  com- 
pel the  performance  of  legal  duties.  The  peti- 
tion in  this  case  declares  a  state  of  facts 
which  Justifies  the  exercise  of  this  extraordi- 
nary power. 

Reversed  and  remanded. 


(108  Miss.  784) 

J.   J.   NEWMAN  liUMBBR  CO.  v.  LUCAS. 
(No.  18002.) 

(Supreme  Court  of  Mississippi    Feb.  15, 1916.) 

1.  Appeal  and   Brbob   <9=3627— DismissaX/— 
GaotiNDS— Delay  in  Piling  Record. 

An  appellant  is  not  required  to  take  atexM 
to  compel  the  clerk  below  to  file  the  record  until 
the  return  day  has  passed;  but  if  no  steps  are 
taken  by  him,  and  the  appellee  is  thereby  preju- 
diced, the  appeal  may  be  dismissed  under  Code 
1906,  §  4921,  providing  that,  where  the  copy  of 
the  record  shall  not  be  filed  in  the  Supreme 
Court  on  or  before  the  return  day,  the  court 
can,  on  motion  by  the  appellee,  dismiss  the  ap- 
peal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2744-2749,  3126 ;  Dec.  Dig. 
«ss>627.] 

2.  Appeal  and  Ebbob  ®=>627— Dibvissal  op 
Appeal— Gbounds— Delay  in  F^linq  Reo- 

OBD — FBEJtl  DICE. 

Where  a  cause  was  returnable  in  the  Su- 

Sreme  Court  on  appeal  on  the  third  Monday  in 
annary,  and  the  record,  including  the  stenog- 
rapher's transcript  was  filed  on  February  12th, 
the  appellant's  motion  to  dismiss  the  appeal 
will  be  overruled,  since  an  application  by  ap- 
pellant after  the  return  day  tor  certiorari  to 
bring  up  the  record  would  not  have  caused  it 
to  be  filed  any  sooner,  and  the  appellee  was  not 
prejudiced  by  appellant's  failure  to  make  such 
application. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2744-2749,  8126;  Dec. 
Dig.  «=»627.] 


8.  Appeal  and  Ebbob  «=»801  —  Recobd  — 
Stenoobapheb's  Tbansobipt  —  Delay  is 
Filing — Rexedy. 

The  failure  of  the  stenographer  in  the  ooort 
below  to  file  bis  transcript  of  the  evidence  can- 
not be  raised  by  motion  to  dismiss  the  appeal, 
where  the  transcript  was  filed  before  the  motion 
was  heard,  but  only  by  motion  to  strike  the 
transcript 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  8161-S164 ;  Dec  Dig.  «=> 

Appeal  from  Circuit  Court,  By>rre8t  Coun- 
ty;   P.  B.  Johnson,  Judge. 

Action  by  Joseph  Lucas,  a  minor,  by  Mrs. 
M.  E.  Glascoe,  his  next  friend,  against  the 
J.  J.  Newman  Lumber  Company.  Judgment 
for  the  plaintlfC,  and  defendant  appeals.  Mo- 
tion to  dismiss  the  appeal  overroled. 

Sullivan  &  Conner,  of  Hattieebnrg,  for  the 
motion.  8.  B.  Travis,  of  Hattiesburg,  ap- 
posed. 

SMITH,  0.  J.  This  is  a  motion  to  docket 
and  dismiss,  and  reads  as  follows: 

"Comes  the  appellee,  by  attorneys,  and  makes 
known  to  the  court  the  following:  That  on  the 
29th  day  of  May,  A.  D.  1914,  this  cause,  styled 
Joseph  Lucas,  Minor,  by  Mrs.  M.  E.  (Lucas) 
Glascoe,  Next  Friend,  v.  J.  J.  Newman  Lnmber 
Company,  was  tried  by  a  jury  in  the  circuit 
court  of  Forrest  county,  and  a  verdict  in  favor 
of  this  plaintiff  was  rendered  in  the  sum  of 
$1,250;  that  on  the  5th  day  of  June,  A.  D. 
1914,  the  defendant,  the  J.  J.  Newman  I/umber 
Company,  filed  its  motion  for  a  new  trial  here- 
in ;  that  this  motion  was  in  due  course  overrul- 
ed by  the  court  and  on  the  7th  day  of  July, 
A.  D.  1914,  the  defendant  the  J.  J.  Newman 
Lumber  Company,  gave  notice  to  the  stenogra- 
pher to  transcribe  and  file  his  notes  in  the 
above  cause ;  that  on  the  9th  day  of  July,  A.  D. 
1914,  the  defendant  filed  an  appeal  bond  in  this 
cause  for  the  purpose  of  perfecting  its  appeal. 
Appellee  would  further  show  that,  since  the 
filing  of  the  bond  and  the  giving  of  the  notice 
in  this  cause,  the  stenographer  has  not  filed 
his  notes  herein,  nor  has  the  time  for  the  filing 
of  same  been  extended  by  the  trial  court  nei- 
ther has  appellant  prepared  and  filed  a  bill  of 
exceptions  as  required  by  law,  all  of  which  is 
certified  to  by  T.  J.  Mixon,  clerk  of  the  circait 
court  which  certificate  is  filed  herewith  and 
made  Exhibit  A  to  this  motion;  that  since  the 
7th  day  of  July,  A.  D.  1914,  there  have  been 
two  calls  of  the  docket  for  this  the  Second  dis- 
trict of  the  Supreme  Court  of  the  state  of  Mis- 
sissippi, and  that  under  the  law  the  appellee  has 
been  and  is  being  unjustly  delayed  by  reason 
of  the  negligence  of  the  appellant  herein. 
Wherefore  the  appellee  moves  the  court  to  iodk- 
et  and  dismiss  the  appeal  herein." 

[1]  This  cause  was  returnable  to  this  court, 
under  sections  4902  and  4906  of  the  Code, 
on  the  third  Monday  of  January,  1915.  Cn^ 
til  the  return  day  of  a  cause  has  passed  and 
the  clerk  of  the  court  In  which  it  was  tried 
has  failed  to  file  the  record  thereof  with  the 
clerk  of  this  court  an  appellant  Is  not  charg- 
ed with  the  duty  of  taking  any  steps  to  com- 
pel the  clerk  of  the  trial  court  to  file  the 
record.  When  the  return  day  has  passed, 
however,  without  the  record  being  filed,  "it 
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tben  becomes  tbe  duty  of  the  appellant  tx> 
-seasonably  apply  to  this  court  for  whatever 
aid  he  may  need  to  obtain  the  filing  of  the 
record.  On  his  failure  so  to  do,  the  cause 
will  be  dismissed,  under  section  4821  of  the 
code,  if  the  rights  of  appellee  have  been 
thercJ>y  prejudiced,  unless  It  further  appears 
that  appellant  was  guilty  of  no  negligence  In 
the  matter."  Y.  &  M.  V.  K.  R.  Co.  et  al.  v. 
McCarley,  63  South'.  336. 

[2,3]  After  the  filing  of  this  motion,  the 
record,  including  the  stenographer's  tran- 
script of  the  evidence,  was,  on  February 
12th,  filed  in  this  court;  consequently,  appel- 
lant's failure  to  apply  for  a  certiorari  has 
not  resulted  in  any  prejudice  to  appellee,  for 
it  is  hardly  probable  that  the  Issuance  of 
such  a  writ  would  have  caused  the  filing  of 
the  record  at  an  earlier  date.  The  real 
ground  of  this  motion  seems  to  be  that  the 
stenographer  In  the  court  below  had  failed 
to  file  his  transcript  of  the  evidence.  That 
question,  however,  does  not  necessarily  arise 
on  a  motion  to  dismiss  and,  since  the  record 
is  here,  can  now  only  arise  on  a  motion  to 
strike  the  stenographer'a  transcript  from  tbe 
record. 

Overruled. 


BOONB  V.  STATE.     (No.  17751.) 
(Supreme  Court  of  Mississippi.    Feb.  16, 1915.) 

Appeal  from  Circuit  Court,  Quitman  County ; 
W.  A.  Alcorn,  Jr.,  Judge. 

B.  A.  Boone  was  convicted  of  selling  intoxi- 
cating liquors,  and  appeals.    Affirmed, 

J.  D.  Stone,  of  Lambert,  and  T.  E.  Williamg, 
■  of  Marks,  for  appellant    Boss  A.  Ciolllns,  Atty. 
Gen.,  for  the  State. 


PER  CURIAM.     Affirmed. 


NIX  V.  GtTLFPORT  &  MISSISSIPPI  COAST 
TRACTION   CO.     (No.   16609.) 

(Supreme  Court  of  MlssiasippL    Feb.  16, 1915.) 

Appeal  from  Circuit  Coxat,  Harrison  County ; 
T.  H.  Barrett,  Judge. 

Action  between  Mrs.  Mose  Nix  and  the  Onlf- 
pprt  &  Mississippi  Coast  Traction  Company. 
From  the  judgment,  Mrs.  Nix  appeals.  Af- 
firmed. 

Miae  &  Mize,  of  Gulfport,  for  appellant.  Ford 
■  A  White,  of  Oulfport,  for  appellee. 

PER  CURIAM.    Affirmed. 


MOORE  et  aL  v.  STATE.     (Mo.  17868.) 
(Supreme  Court  of  MisslMippL    Feb.  15,  1915.) 

Appeal  from  (Circuit  Court,  Talobnsha  Coun- 
ty:    L.  M.  Burch,  Special  Judge. 

John  Moore  and  another  were  convicted  of 
grand  larceny,  and  appeaL    Affirmed. 

Blonnt  &  Blount,  of  Water  Valley,  for  appel- 
lants. Ross  A  (Jollins,  Atty.  Gen.,  for  tbe 
State. 

PER  CURIAM.     Affirmed. 


W68  Flm.  nz,  382) 
ARDS. 

(Supreme  Court  of  Florida.     Nov.  24,   1914. 
On  Rehearing,  Jan.  16, 1915.) 

(8yllaiu$  hy  the  Court.} 

1.  Pbocesb  C=>106— Smviot  by  Publica- 
tion—Equity. 

The  publication  provisions  of  chapter  4129, 
Acts  of  1893,  authorizing  constructive  service 
of  initial  process  in  chancery,  have  reference  to 
the  appearance  day  stated  in  the  act,  and  not 
to  rule  days  on  whidi  defaults  for  failure  to 
plead  or  demur  may  be  entered  under  the  stat- 
ute and  chancery  rules. 

[Ed.    Note.— For    other    cases,    see    Process, 
Cent.  Dig.  S  133 ;   Dec.  EMg.  •8=»106.] 

2.  Pbocksb  «=»106— Constructivk  Sebvicb— 
Publication— Tntt— "Fob  Foub  Oonskcu- 
TIVB  Wkkks." 

Under  chapter  4129,  Acts  of  1893,  audior- 
izing  coDstmctive  service  by  publication  of  ini- 
tial process  to  acquire  lurisdictlon  of  a  nonresi- 
dent defendant  in  a  chancery  case,  where  tbe 
finst  publication  is  less  than  4  weeks  or  28 
days  prior  to  the  appearance  day  fixed  in  the 
order  of  publication,  the  requirement  that  such 
publication  shall  be  "once  each  week,  for  four 
consecutive  weeks,"  is  not  comi^ied  with,  and 
jurisdiction  of  the  person  is  not  acquired  (cit- 
ing Words  and  Phrases,  XHrst  and  Second  Se- 
ries, For). 

[Ed.    Note. — For    other    cases,    see    Process, 
Gent.  Dig.  S  133;   Dec  Dig.  i8=»106.] 

8.  JUDGHENT  «=>16  —  JUBISDIcnON- NbC«8- 
8ITY. 

Where  jurisdiction  of  a  defendant  has  not 
been  acquired,  a  decree  rendered  against  him 
in  the  cause  is  not  binding  upon  him. 

[Ed.   Note.— For  other   cases,   see  Judgment, 
Cent  Dig.  fS  22,  24;    Dea  D^.  «3>ie.] 

On  Rehearing. 

4.  Pbocksb  «=s>8d— Service  by  Publicatioit. 
A  court  of  equity  has  power  to  proceed 
in  rem  in  a  suit  to  quiet  title  or  remove  a  cloud 
on  title  to  lands  in  this  state,  upon  the  prop- 
er publication  of  an  order  against  a  nonresi- 
dent defendant 

[Ed.    Note.— For   other    cases,    see    Process, 
Cent  Dig.  |  100 ;   Dec.  Dig.  «=386.] 

6.  Judgment  «=»490— CJollatebal  Attack— 

DxnscTivE  Pbocess. 

Jurisdlctimi  must  be  affirmatively  shown 
by  the  record,  where  the  parties  defendant  are 
shown  to  be  nonresidents  and  constructive  serv- 
ice is  depended  on  for  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  926-928;    Dec.  Dig.  i8=>490.] 

6.  JUDOlfENT  <S=>490— COLLATEBAL  ATTACK— 
OONSTBUCnVE  Sbbvice. 

The  jurisdiction  of  the  court  may  be  at- 
tacked collaterally  when  It  is  dependent  upon 
constructive  service. 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  §g  926-928;   Dec.  Dig-  «=»4go.] 

7.  Pbocesb  «=>106— Ck>N8TBUonvK  Sebtvicb— 
Publication— Time. 

The  orders  for  publication  required  by 
chapter  4129,  Laws  of  1893,  to  be  published 
once  a  we^  for  4  oonsecntive  weeks  if  the  de- 
fendant be  stated  to  be  a  resident  of  the  United 
States,  are  required  to  be  published  once  a 
week  for  4  weeks  of  7  days  each,  or  at  least 
28  days  from  the  date  of  the  first  publication 
to  the  day  fixed  in  the  order  for  the  defendant 
to  appear. 

[Ed.    Note. — For    dther    cases,    see    Procesa, 
Cent  Dig.  j  133 ;  Dec.  Dig.  «=9l06.] 
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(Additional   SyllalHU   T>»   Bditorial  Stalf.) 
8.  Pbocess  <3=»10ft— CoNSTBUcnvi  Sebvice— 

ruBLiCATioN— TiMB— "Fob." 

The  word  "for,"  in  chapter  4129,  Laws 
1893,  requiring'  that  publication  of  purocess 
against  nonresidents  shall  be  had  "once  a  week 
for  four  consecutive  weeks,"  means  "through- 
out" or  "during  the  continuance  of  such  pe- 
riod. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  {  133;  Dec  Dig.  <S=>106. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  For.] 

Appeal  from  Circuit  Court,  Manatee  Coun- 
ty;   F.  A.  Whitney,  Judge. 

Suit  by  Robert  J.  Edwards  against  the 
Myakka  Compemy,  a  coriwratlon.  From  an 
adverse  order,  defendant  appeals.    Affirmed. 

James  F.  Glen,  of  Tampa,  for  appellant 
Arthur  F.  Odlln,  of  Arcadia,  for  appellee. 

WHITFIEUD,  J.  On  December  4,  1913, 
Robert  J.  Edwards  filed  a  bill  In  equity 
against  Myakka  Company,  a  corporation  un- 
der tbe  laws  of  South  Carolina,  and  Junius 
Beebe,  in  which  It  Is  alleged  that: 

"Edwards  is  the  owner  In  fee  of  certain  real 
estate  in  Manatee  county,  Fla.,  and  tiiat  sach 
real  estate  is  wild,  unoccupied,  and  unimprov- 
ed; that  the  said  defendant  Myakka  Company, 
a  corporation  as  aforesaid,  claims  to  have  some 
title  to,  or  interest  in,  or  claim  upon,  said 
land,  the  exact  nature  of  which  is  unknown 
to  your  orator,  but  the  same  constitutes  a  cloud 
upon  the  title  of  your  orator,  deprives  him  of 
his  right  to  sell  or  mortgage  bis  said  real  es- 
tate, depreciates  the  value  thereof;  and  that 
as  against  said  Myakka  Company  your  orator 
is  without  remedy  at  law.  And  your  orator 
further  says  that  the  defendant  Junius  Beebe 
claims  some  title  to,  interest  in,  or  lien  upon 
said  land  of  your  orator,  the  exact  nature  of 
which  claim,  title,  or  interest  your  orator  is 
unable  to  state,  yet  the  same  constitutes  a  cloud 
upon  tbe  title  of  your  orator,  deprives  him  of 
his  right  to  sell  or  mortgage  big  said  real  es- 
tate, depreciates  the  value  thereof,  and  that  as 
against  said  Beebe  your  orator  has  no  remedy 
at  law. 

"Therefore  your  orator  prays  that,  by  a  de- 
cree of  this  honorable  court,  the  title  of  your 
orator  may  be  quieted  as  against  said  defend- 
ants, each  and  both  of  them,  so  far  as  said  real 
estate  of  your  orator  may  be  concerned ;  that 
said  defendants  be  declared  possessed  of  no 
title  to,  interest  in,  or  claim  upon  said  lands, 
and  that  tbe  same  may  be  decreed  to  belong 
absolutely  to  your  orator. 

"And  your  orator  prays  for  sach  other  and 
further  relief  in  the  premises  as  equity  may 
require  and  as  to  your  honor  may  seem  meet. 
Also,  that  said  defendants  may  be  required  to 
answer  this  bill  and  to  stand  to  and  abide  by 
all  orders  and  decrees  which  may  be  entered 
herein." 

The  defendant  Myakka  Company  filed  the 
following  plea: 

"That  this  defendant  heretofore,  to  wit,  on 
the  4th  day  of  January,  A.  D.  1906,  filed  in 
the  circuit  court  of  Manatee  county,  Fla.,  its 
bill  of  complaint  against  the  present  complain- 
ant (Robert  J.  Edwards)  and  the  unknown 
heirs  of  George  B.  Nichols  and  Weston  Lewis, 
deceased,  and  such  other  persons  whose  names 
were  unknown  as  might  be  interested  in  the 
property  described  in  the  present  bill  of  com- 
plaint, which  was  particularly  described  in  the 
said  bill  of  complaint  filed  by  this  defendant. 


for  the  purpose  of  quieting  the  title  of  this 
defendant  to  the  premises  described  in  the 
present  bill  of  complaint,  as  against  tbe  pres- 
ent complainant  as  well  as  against  the  un- 
known heirs  of  George  B.  Nichols  and  Weston 
Lewis,  deceased,  and  such  other  persons  as 
might  be  interested  in  the  said  premises,  whose 
names  were  unknown  to  this  defendant;  and 
such  proceedings  were  had  in  said  cause  that, 
to  wit,  on  the  said  4th  day  of  January,  A.  D. 
1906,  an  order  of  publication  was  duly  made 
requiring  the  present  complainant  to  appear 
to  the  said  bill  of  complaint  on  the  6th  day  of 
February,  A.  D.  1906,  it  being  alleged  in  the 
affidavit  appended  to  the  said  bill  of  complaint 
that  the  raid  Robert  J.  Edwards  was  a  resi- 
dent.of  a  state  other  than  the  state  of  Florida, 
and  that  the  place  of  residence  of  tbe  said 
Robert  J.  Edwards  as  particularly  as  the  same 
was  known  to  affiant  was  in  Boston  in  tbe  state 
of  Massachusetts,  and  that  in  the  belief  of  the 
affiant  the  said  Robert  J.  Edwards  was  over 
the  age  of  21  years,  and  an  order  of  publica- 
tion was  also  duly  made  requiring  the  tmknown 
defendants  to  the  said  bill  to  appear  thereto 
on  the  2d  day  of  April,  A.  D.  1906,  and  the 
said  order  of  publication  requiring  the  said 
Robert  J.  Edwards  to  appear  to  the  said  bill 
was  duly  published  once  each  week  for  four 
consecutive  weeks  in  a  newspaper  published  in 
Manatee  county,  Fla.,  designated  in  the  said 
order,  to  wit,  the  Bradentown  Herald,  and  ap- 

? eared  in  the  issues  of  said  paper  on  January 
1,  January  18,  January  25,  and  February  1, 
A.  D.  1906,  and  the  order  of  publication  direct- 
ed to  the  unknown  defendants  was  duly  pub- 
lished once  each  week  for  12  consecutive  weeks 
in  a  newspaper  published  in  Manatee  county, 
S'la.,  designated  m  the  said  order,  to  wit,  tbe 
Bradentown  Herald,  and  appeared  in  the  is- 
sues of  said  paper  of  January  11,  January  18, 
January  26,  February  1,  February  8,  February 
15,  February  22,  March  1,  March  8,  March  15, 
March  22,  and  March  29,  1006,  and  such  pro- 
ceedings were  thereafter  had  in  said  cause 
that  upon  a  certificate  being  duly  made  and 
filed  by  tbe  clerk  of  the  circuit  court  of  Mana- 
tee county,  Fla.,  showing  the  publication  of  the 
notices  aforesaid  in  the  manner  aforesaid  and 
in  the  issues  of  the  said  newspaper  aforesaid, 
and  the  posting  of  copies  of  the  said  orders  in 
front  of  the  courthouse  door  of  Manatee  coun- 
ty  and  tbe  mailing  of  a  copy  of  the  said  order 
directed  to  the  defendant,  Robert  J.  Edwards, 
to  him  at  Boston  in  the  state  of  Massachusetts, 
upon  default  of  the  said  Robert  J.  Edwards  and 
the  unknown  defendants  to  the  said  bill  of 
complaint  to  appear  thereto  or  to  file  any  plea, 
answer,  or  demurrer  thereto,  the  judge  of  the 
said  circuit  court,  to  wit,  on  the  26th  day  of 
June,  A.  D.  1906,  ordered,  adjudged,  and  de- 
creed that  there  had  been  due  and  legal  serv- 
ice by  publication  in  the  said  cause  in  all  re- 
spects in  the  manner  prescribed  by  law,  and 
that  all  and  singular  the  allegations  of  the  said 
bill  of  complaint  should  be  taken  as  confessed 
by  the  defendants  and  entered  a  decree  pro  con- 
fesso  against  the  said  defendants  to  the  said 
bill  of  complaint  including  the  said  Robert  J. 
Edwards,  and  thereupon  on  the  said  day  by 
tbe  decree  of  the  said  court  in  the  said  proceed- 
ing it  was  ordered,  adjudged,  and  decreed  that 
this  defendant  be  quieted  in  its  title  to  the 
premises  described  in  the  said  bill  of  complaint, 
and  in  the  present  bill,  as  against  the  said 
Robert  J.  Edwards,  as  well  as  against  the  un- 
known defendants  thereto,  and  that  any  and 
all  claims  on  the  part  of  the  said  Robert  J. 
Edwards  to  the  said  lands  or  any  part  or  psjcd 
thereof  be  removed  as  a  cloud  upon  the  title 
of  this  defendant  thereto,  and  that  he,  the 
said  Robert  J.  Edwards,  be  required,  within 
10  days  from  the  date  of  the  said  decree,  to 
wit,  within  10  days  from  the  said  26th  day  oC 
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June,  A.  D.  1906,  to  make,  ezecnte,  and  deliver 
to  this  defendant  a  proper  release  of  any  and 
all  right,  title,  and  interest  in  and  to  the  said 
lands  and  each  and  every  part  and  parcel 
thereof,  all  of  which  more  fully  appears  by 
the  record  of  the  proceedings  in  the  suit  afore- 
said, a  certified  transcript  of  which  is  hereto 
annexed  as  'Exhibit  A'  hereto,  and  hereby  made 
by  reference  a  part  of  this  plea  as  folly  as  if 
the  same  were  herein  incorporated  in  hec 
verba. 

"All  of  which  matters  and  tilings  this  defend- 
ant doth  aver  and  i^ead  in  bar  of  the  entire 
bill  of  complaint  of  the  complainant,  and  prays 
judgment  of  this  honorable  court  whether  it 
should  make  any  further  or  other  answer  to 
the  said  bill  of  complaint" 

On  this  plea  the  following  order  was  made: 
"This  cause  coming  on  to  he  heard  upon  the 
argument  of  the  plea  of  the  defendant)  to  the 
bill  of  complaint  filed  herein,  it  being  stipulated 
by  counsel  for  the  respective  parties  that  the 
plea  correctly  states  the  facts  in  reference  to 
the  service  of  process  in  the  former  chancery 
•nit,  and  should  t>e  considered  with  the  same 
force  it  would  have  in  case  a  transcript  of  the 
record  of  the  former  cause  were  attached  there- 
to, the  former  record  not  being  found  at  the 
present  time,  upon  consideration  thereof,  the 
court  being  of  the  opinion  that  the  publication 
of  process  in  the  former  suit  was  insufficient, 
and  that  no  jurisdiction  was  acquired  thereby 
to  render  a  decree  binding  Robert  J.  Bdwards, 
it  is,  therefore  ordered,  adjudged  and  decreed 
that  the  plea  shall  be  deemed  and  held  insuffi- 
cient and  disallowed  and  overruled  as  a  plea 
to  the  said  bill  of  complaint,  and  that  the  de- 
fendant, Myakka  Company,  a  corporation,  be 
required  to  answer  the  said  bill  of  complaint, 
and  the  said  defendant  having  announced  its  ap- 
peal from  the  decree  to  the  Supreme  Court  of 
Florida,  it  is  by  consent  of  the  respective  par- 
ties ordered  that  no  answer  shall  be  required  un- 
til the  determination  of  said  appeal,  or  the  fnr- 
ther  order  of  the  court" 

The  defendant  Myakka  Company  appealed 
and  assigns  error  as  follows: 

"(1)  The  court  erred  in  and  by  the  decree  ap- 
pealed from  in  holding  and  deciding  that  juris- 
diction was  not  obtained  of  Robert  J.  Edwards 
to  render  a  decree  binding  on  him  in  the  salt 
mentioned  in  the  plea  of  this  defendant. 

"(2)  The  court  erred  in  holding  and  deciding 
that  the  decree  In  the  former  suit  mentioned  in 
the  plea  of  this  defendant  could  be  collaterally 
-attacked  in  this  proceeding  on  the  ground  of 
the  alleged  insuffiaency  of  service  of  publication 
in  the  said  suit" 

Tbe  statute  under  which  the  asserted  con- 
-ctructlve  service  was  made  is  as  follows: 

"Chapter  4129  (No.  15). 
"An  act  to  provide  for  the  service  of  nonresi- 
dent defendants  and  others  in  chancery  cana- 
es,  being  an  act  to  amend  section  1413  of 
tbe  Revised  Statutes. 

"Be  it  enacted  by  the  Legislature  ot  th6  state 
-of  Florida: 

"Section  1.  That  section  1413  of  the  Revised 
Statutes  of  the  state  of  Florida  be  amended 
«o  as  to  read  as  follows: 

"1413.  Constructive  Service. 

"(1)  Obtaining  Order  for  Pnblicatlon.— When- 
-erer  the  complainant  or  his  agent  or  attorney 
shall  state  in  a  sworn  bill  or  affidavit,  duly  filed, 
the  l>elief  of  the  affiant  that  the  defendant  is  a 
rerident  of  a  state  or  country  other  than  this 
state;  specifying  as  particularly  as  may  be 
known  to  affiant,  such  residence,  or  that  his 
residence  is  unknown,  or  that,  if  a  resident,  he 
lias  been  absent  more  than  sixty  days  next  pre- 
ceding the  application  for  the  order  of  publica- 
tion, and  that  there  is  no  person  in  the  state  the 


service  of  a  subpoena  npoa  wliom  would  bind 
such  defendant,  or  that  ne  conceals  himself  so 
that  the  process  cannot  be  served  upon  him,  and 
further  states  the  l>eUef  of  the  affiant  as  to  the 
age  of  the  defendant  being  over,  or  under,  twen- 
ty-one years,  or  that  liis  age  is  unknown,  the 
judge  or  clerk  of  tlie  court  in  which  such  bill 
shall  have  been  filed  shall  make  an  order  against 
the  defendant  requiring  him  to  appear  to  the 
bill  upon  a  day  to  be  fixed  by  the  order,  not  less 
than  thirty  nor  more  than  fifty  days  from  the 
time  of  the  making  of  the  order,  if  he  he  stated 
therein  to  be  a  resident  of  tbe  United  States', 
and  not  less  than  fifty  nor  more  than  eighty  days 
if  he  be  stated  to  be  a  nonresident  of  the  United 
States,  or  if  his  residence  be  stated  as  unknown. 

"(2)  Publication  of  Order.— The  clerk  shall 
have  all  orders  of  publication  against  an  absent 
defendant,  whetlier  made  by  the  judge  or  him- 
self, published  with  as  little  delay  as  may  be, 
in  such  newspaper  as  may  be  designated  in  the 
order,  once  a  week,  for  four  consecutive  weeks 
if  the  defendant  be  stated  to  be  a  resident  of  the 
United  States,  and  once  each  week  for  eight 
consecutive  weeks  if  he  be  stated  to  be  a  non- 
resident of  the  United  States,  or  if  his  residence 
be  stated  to  be  unknown  :  he  shall  also  within 
twenty  days  of  tbe  making  of  the  order  post 
a  copy  of  the  said  order  at  the  door  of  the 
couruiouse  of  tbe  county,  and  send  by  mail  a 
copy  to  tbe  defendant  if  his  residence  be  shown 
by  the  bill  or  affidavit 

"Sec  2.  This  act  shall  take  effect  immediately 
upon  its  approval  by   the  Governor. 

"Approved  May  81,  1893."  ' 

To  accomplish  Qxe  pwrpoee  designed  by  tills 
statute,  it  should  be  so  construed  and  ap- 
plied as  to  afford  due  process  of  law  and 
effectually  inrotect  individual  rights  of  non- 
residents, who  are  not  only  permitted  but  en- 
couraged to  acquire  property  in  this  state, 
as  well  as  to  give  ample  remedy  to  those  hav- 
ing rights  in  the  property  of  nonresidents  sit- 
uated in  this  state. 

The  question  to  be  determined  Is  whether 
the  publicatloa  of  constructive  service  as 
stated  in  the  al>ove  plea  gives  the  court  juris- 
diction of  Edwards,  who  was  a  defendant  in 
the  former  suit  involving  the  property  in 
controversy  here.  The  publication  here  con- 
sidered was  to  make  constructive  service  of 
initial  process  to  acquire  jurisdiction  of  a 
nonreeideut  defendant  in  a  suit  in  equity — 
not  as  notice  of  proceedings  in  a  cause  where 
jurisdiction  of  the  defendant  has  been  duly 
acquired,  or  as  notice  of  legislative  proceed- 
ings as  In  Ex  parte  Lower,  178  Ala.  87,  60 
South.  611. 

[1 , 2]  The  above-quoted  statute  oont^n- 
plates  that,  when  the  defendant  is  a  resident 
of  the  United  States  as  in  this  case,  the  pnl>- 
lication  Shall  begin  four  weeks  before  the  ap- 
pearance day.  The  manifest  purpose  of  the 
provision  requiring  the  appearance  day  to  be 
fixed  by  the  order,  and,  in  a  case  like  this, 
that  such  appearance  day  be  not  less  than 
30  nor  more  than  iO  'days  from  the  making 
of  the  order  of  publication,  is  to  give  amide 
opportunity  for  the  required  publication  to 
begin  not  less  than  4  weeks  before  the  ap- 
pearance day.  The  publication  provisions  ot 
the  statute  have  reference  to  the  abearance 
day  stated  in  the  statute,  and  not  to  rul« 
days  on  which  defaults  for  failure  to  plead 
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or  demur  may  be  entered  under  tbe  statute 
and  chancery  rules.  This  statute  is  designed 
to  secure  a  lawful  constructive  serrlce  of 
Initial  process  to  acquire  jurisdiction  of  a 
defendant  who  resides  beyond  the  state,  for 
the  purposes  of  an  equity  suit  affecting  the 
rights  of  such  defendant  in  lands  within  the 
jurisdiction  of  the  court;  and  the  provision 
that  tbe  publication  shall  be  "for  four  con- 
secutive weelcs"  means  a  publication  once 
each  weelc  during  four  weeks,  the  first  pub- 
lication to  be  four  weeks  from  tbe  appear- 
ance day  fixed  In  the  publication.  See  3 
Words  &  Phrases,  p.  2858;  Second  Series, 
p.  694.  The  first  publication  was  on  January 
11th,  and  the  appearance  day  was  Febru- 
ary 5th. 

The  requirement  here  that  tbe  publication^ 
shall  be  "once  each  week,  for  four  consecu- 
tlTe  weeks,"  is  not  complied  with  when  the 
publication  is  made  once  in  each  week,  where 
the  beginning  of  tbe  publication  period  or  the 
first  publication  is  less  than  four  weeks  or 
twenty-eight  days  from  tbe  ap];>earance  day 
to  which  the  publication  has  reference  See 
Enowles  v.  Summey,  62  Miss.  377 ;  Morse  v. 
United  States,  29  Appw  D.  C.  433;  Early  t. 
Doe,  18  How.  610,  14  U  EM.  1079;  State  t. 
Cherry  C!onnty,  58  Neb.  734,  79  N.  W.  825. 

The  statute  also  provides  that  the  appear- 
ance day  of  the  defendant  shall  be  fixed  by 
the  order  to  be  "not  less  than  fifty  jnor  more 
than  eighty  days  if  he  be  stated  to  be  a  non- 
resident of  the  United  States,  or  if  bis  res- 
idence be  stated  as  unknown,"  and  that  the 
publication  shall  be  "once  each  week  for 
eight  successive  weeks  if  he  be  stated  to  be 
a  nonresident  of  the  United  States,  or  if  his 
residence  be  stated  to  be  unknown."  These 
particular  provisions  of  the  statute  are  not 
involved  here,  but  It  is  argued  that  these 
provisions  should  be  considered  In  construing 
the  provision  In  question  here,  since  all  the 
quoted  provisions  are  contained  In  the  same 
section. 

Where  tbe  publication  Is  required  to  be 
"once  each  week  for  eight  successive  weeks," 
such  publication  cannot  be  fully  made  when 
tbe  appearance  day  is  less  than  eight  weeks 
from  the  date  of  the  order.  The  statute  per- 
mits the  appearance  day  to  be  fixed  "not  less 
than  fifty  nor  more  than  eighty  days"  from 
the  date  of  the  order.  In  applying  the  stat- 
ute, any  real  or  apparent  conflict  in  it  when 
tbe  defendant  is  a  nonresident  of  the  United 
States,  or  liis  residence  is  unlmown,  may  be 
avoided  by  making  the  appearance  in  such 
cases  not  less  than  8  weeks  but  not  more 
than  SO  days  from  the  date  of  the  order. 
This  practice  la  doubtless  pursued  for  con- 
venience, if  not  to  make  the  statute  serve  the 
purpose  for  which  It  was  enacted. 

Tbe  order  of  the  judge  In  tbe  former  case 
that  due  and  legal  service  had  been  made  by 
publication  is  not  effectoal  when  contradicted 
by  the  facts  shown. 

[3]  If  tbe  court  does  not  aoanlre  Jurisdic- 


tion of  the  defendant  sought  to  be  brou^t  la 
by  constructive  service,  where  there  is  not  a 
substantial  compliance  with  tbe  requirements 
of  the  statute  both  as  to  tbe  publication  and 
as  to  fixing  the  appearance  day,  and  where 
jurisdiction  of  the  defendant  has  not  been 
acquired,  a  default  cannot  be  lawfully  enter- 
ed against  him  for  failure  to  respond  to  the 
bill  of  complaint  by  plea,  answer,  or  demur- 
rer as  required  by  tbe  statute  and  rules  of 
court.  Nor  will  a  decree  rendered,  where 
jurisdiction  of  tbe  defendant  has  not  been 
acquired  by  proper  actual  or  constructive 
service  or  appearance,  be  binding  upon  the 
defendant.  See  Guaranty  Trust  &  Safe  De- 
posit Co.  V.  Oreen  Cove  Springs  &  M.  R.  Co., 
139  U.  S.  137.  11  Sup.  Ct  612,  35  L.  Ed.  116; 
Shrader  v.  Slirader,  36  Fla.  602,  18  South. 
672. 

In  Lafiln  ▼.  Oato,  62  Fla.  629,  42  South. 
387,  it  was  held  that,  where  the  order  for 
publication  fixes  tbe  appearance  day  more 
than  60  days  from  the  making  of  the  order 
when  the  defendant  is  a  resident  of  the  Unit- 
ed States,  the  constructive  service  is  Inef- 
fectual. For  stronger  reasons,  where  tbe  de- 
fendant is  a  resident  of  tbe  United  States,  a 
publicatioD  for  a  period  beginning  less  than 
four  weeks  from  the  designated  appearance 
day  is  Ineffectual  to  give  the  court  jurisdic- 
tion of  the  defendant  for  the  purpose  of  ad- 
judicating his  rights  in  property  within  the 
jurisdiction  of  the  court. 

The  order  appealed  from  is  affirmed. 

SHACKLEFORD,  C.  J.,  and  TAYLOR, 
COCKRELL,  and  HOCKER,  JJ.,  concur. 

On  Rehearing. 

ELLIS,  J.  This  cause  was  oonsldered  by 
this  court  during  the  June  term,  A.  D.  1914, 
and  the  decree  of  the  court  below  was  af- 
firmed. 

Uiion  petition  filed  by  appellant  a  rehear- 
ing was  ordered. 

The  bill  of  complaint,  the  plea  of  tbe  de- 
fendant Myakka  Company,  and  the  order  of 
the  court  from  which  this  appeal  was  taken 
are  fully  set  out  in  tbe  former  opinion  by 
this  court. 

The  act  of  tbe  Legislature  wlilch  was  un- 
der consideration  by  tills  court,  and  whidi 
was  quoted  in  full  in  the  opinion  written  by 
Justice  WHITFIELD,  was  intended,  as  its 
title  and  provisions  redte,  to  provide  general- 
ly for  constructive  service  of  original  process 
to  acquire  jurisdiction  of  nonresident  defWd- 
ants  or  defendants  whose  places  of  residence 
are  unknown,  in  chancery  causes. 

The  first  section  of  the  act  directs  tlie 
Judge  or  clerk  of  the  court  In  which  a  bill 
shall  have  been  filed,  upon  proper  showing 
made  in  a  sworn  bill  or  affidavit  duly  filed,  to- 
make  an  order  against  the  defendant  re- 
quiring him  to  appear  to  the  bill  upon  a  day 
to  be  fixed  by  the  order  not  less  than  30  nor 
more  than  50  days  from  the  time  of  the  mak- 
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Ing  of  the  order.  If  tbe  defendant  be  stated 
therein  to  be  a  resident  of  tbe  United  States, 
and  not  less  than  SO  nor  more  than  80  days 
if  he  be  stated  to  be  a  nonresident  of  the 
tTnlted  States  or  his  residence  be  stated  as 
tinknown. 

Tbe  second  paragraph  of  the  section  deals 
with  thfe  publication  of  the  orders  so  made  by 
the  Judge  or  tbe  clerk  and  directs  the  clerk 
to  have  all  orders  of  publication  against  an 
absent  defendant  whether  made  by  the  Judge 
or  himself,  published  with  as  little  delay  as 
may  be  In  such  newquiper  as  may  be  desig- 
nated in  the  order,  once  a  week  tor  four 
coDsecntlve  weeks,  if  the  defendant  be  stated 
to  be  a  resident  of  the  United  States,  and 
once  each  week  for  eight  consecutive  weeks 
If  be  be  stated  to  be  a  nonresident  of  the 
United  States,  or  if  his  residence  be  stated 
to  be  unknown.  The  clerk  was  also  required, 
within  twenty  days  of  tbe  making  of  tbe  or- 
der, to  post  a  copy  of  the  order  at  tbe  door 
of  the  courthouse  of  the  county,  and  send  by 
mall  a  copy  to  the  defendant  If  his  residence 
be  shown  by  the  bill  or  afBdavlt 

The  suit  in  which  the  decree  was  adjudg- 
ed to  t)e  void  by  the  court  below  was  ac- 
cording to  the  plea  in  this  cause  brought  by 
the  appellant  In  January,  1906,  in  the  circuit 
court  for  Manatee  county  against  Bobert  J. 
Edwards,  the  appellee  in  this  cause,  and  the 
nnknown  heirs  of  George  B.  Nichols  and 
Weston  Lewis,  deceased,  and  such  other  per- 
sons whose  names  were  unknown  as  might  be 
Interested  In  the  property  described  in  the 
bill,  for  the  purpose  of  quieting  the  title  of 
appellant  to  the  same  lands  described  In  the 
bUl  of  complaint  in  this  cause  as  q^alnst  the 
said  Edwards  as  well  as  against  the  unknown 
heirs  of  the  said  Nichols  and  Lewis  and  such 
other  persons  as  might  be  Interested  in  tbe 
premises  whose  names  were  unknown  to  the 
appellant  An  affidavit  appended  to  the  bill 
in  that  cause  contained  the  statements  that 
the  said  Bobert  J.  Edwards  was  a  resident 
of  a  state  other  than  the  state  of  Florida; 
that  the  place  of  residence  of  the  said  Ed- 
wards as  particularly  as  tbe  same  was  known 
to  the  affiant  was  in  Boston,  Mass.;  and 
that  in  the  belief  of  the  affiant  the  said  Ed- 
wards was  over  the  age  of  21  years. 

According  to  the  plea  on  the  4th  day  of 
January,  1906,  an  order  was  made  requiring 
the  said  Bobert  J.  Edwards  to  appear  to  the 
bill  of  complaint  on  the  6th  day  of  Febru- 
ary, 1906,  32  days  from  tbe  time  of  making 
the  order  counting  the  last  day.  Tbe  order 
was  published  in  the  newspaper  In  Manatee 
conaty  designated  in  the  order  and  appeared 
in  4  consecntlve  weekly  Issues  of  that  paper, 
as  follows:  On  January  11,  18,  25,  and  Feb- 
ruary 1, 1906.  From  the  date  of  the  first  pub- 
lication of  the  order  to  and  including  the 
day  fixed  in  the  order  for  the  appearance 
of  the  defendant  Edwards,  there  were  25 
days.  There  was  a  certificate  by  the  clerk 
showing  the  publication  of  the  order  In  the 


newspaper  designated  therein  and  at  the 
times  mentioned,  also  the  posting  of  copies 
of  the  order  at  the  courthouse  door  of  Man- 
atee county,  and  the  mailing  of  a  copy  of  the 
order  directed  to  the  said  Edwards  at  Bos- 
ton, Mass. 

£klwards  failed  to  appear  to  the  bill,  and 
on  June  26,  1906,  tbe  Judge  of  the  circuit 
court  made  an  order  that  the  bill  of  com- 
plaint be  taken  as  confessed  against  the  said 
Edwards,  and  reciting  that  there  had  been 
due  and  legal  service  by  publication,  and  on 
the  same  day  made  the  final  decree  against 
Edwards,  which  the  court  below  In  this  cause 
held  to  be  void. 

We  hold  that  the  pro  confesso  order  made 
by  the  Judge  of  the  circuit  court  on  June  26, 
1906,  reciting  that  there  had  been  due  and 
legal  service  by  publication,  was  equivalent 
to  a  finding  by  the  court  that  the  order  re- 
quiring the  defendant  to  appear  to  the  bill, 
had  been  published  by  the  clerk  with  as 
little  delay  as  might  have  been  in  the  aews- 
I)aper  designated  in  the  order. 

[4]  A  court  of  equity  has  power  to  pro- 
ceed in  rem  in  a  suit  to  quiet  title  or  remove 
a  cloud  on  title  to  lands  In  this  state,  upon 
the  proper  publication  of  an  order  against  a 
nonresident  defendant  Gen.  Stat  i  1950; 
chapter  4129,  Acts  of  1893;  Gen.  Stats.  { 
1866;  1  Pomeroy,  Eq.  Jnr.  par.  135;  Ten- 
nant's  Heirs  v.  Fretts,  67  W.  Va.  560,  68  S. 
E.  387,  29  h.  B.  A.  (N.  S.)  625,  140  Am.  St 
Bep.  979;  Arndt  v.  Griggs,  184  U.  8.  816,  10 
Sup.  Ct.  557,  33  L.  Ed.  918. 

The  jurisdiction  of  the  court,  therefore,  to 
proceed  in  rem  or  quasi  in  rem  to  quiet  title 
or  remove  a  cloud  on  title  to  land  in  this 
state,  as  against  nonresident  defendants,  de- 
pends upon  the  statute  providing  for  con- 
structive service  upon  such  defendants;  in 
this  case  upon  chapter  4129,  Acts  of  1893. 
By  such  statutes  the  power  is  given  the  court 
to  remove  a  cloud  from  the  title  to  lands 
without  having  actual  jurisdiction  over  the 
person  of  the  defendant  by  means  of  person- 
al service.  It  is  true  that  the  state  can  deal 
with  the  property  within  its  limits  even 
though  owned  by  nonresidents.  The  limita- 
tion upon  this  power  of  the  state,  said  Judge 
Shlras,  in  Bennett  v.  Fenton  (C.  C.)  41  Fed. 
283,  10  L.  B.  A.  500,  is  as  to  the  mode  of 
procedure. 

In  Galpln  v.  Page,  18  WaU.  360,  21  L.  Ed. 
969,  the  court  announced  the  principle  that, 
when  by  legislation  of  a  state  constructive 
service  of  process  by  publication  is  substi- 
tuted to  place  of  personal  service,  the  statu- 
tory provision  must  be  strictly  pursued  in 
order  to  bind  a  citizen  of  another  state  not 
personally  served.  "Every  principle  of  Jus- 
tice exacts  a  strict  and  literal  compliance 
with  the  statutory  provisions." 

Mr.  Justice  Brown,  in  Guaranty  Trust  & 
Safe  Deposit  Ck>.  v.  Green  Cove  Springs  & 
M,  B.  Co.,  139  U.  S.  137,  11  Sup.  Ct  512,  80 
Ik  Ed.  116,  said  there  la  scared  a  state  la 
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the  Union  In  which  the  same  principle  has 
not  been  announced  and  reaffirmed. 

[1-7]  Jurisdiction  must  be  afflrmatlTdy 
shown  by  the  record  where  the  parties  are 
shown  to  be  nonresidents,  and  constructive 
service  is  depended  upon  for  jurisdiction. 
This  Is  the  rule  even  where  the  jurisdiction 
Is  attacked  collaterally.  Guaranty  Trust  & 
Safe  Deposit  Co.  v.  Buddlngton,  27  Fla.  215, 
9  South.  246,  12  L.  R.  A.  770. 

In  the  latter  case  the  court  held  that  the 
term  "months,"  as  used  in  the  Act  of  Novem- 
ber 7,  1828  (page  128,  §  13)  section  8,  p.  154, 
McClellan's  Digest,  providing  for  the  pub- 
lication of  orders  in  chancery  causes  against 
defendants  to  appear  and  plead  and  for  de- 
crees pro  confeeso  In  default  thereof,  means 
calendar  months,  and  that  no  Jurisdiction 
was  obtained  of  the  absent  defendant,  as  it 
appeared  that  there  had  not  been  four 
months'  "publication  prior  to  appearance 
day." 

The  term  "week"  Is  as  certain,  clear,  and 
definite  a  designation  of  time  according  to 
our  division  of  it  as  it  is  possible  to  make. 

It  was  the  evident  purpose  of  the  Legisla- 
ture in  the  enactment  of  chapter  4129,  Laws 
of  1893,  to  require  the  Judge  or  the  clerk  in 
making  the  order  against  the  absent  defend- 
ant to  regard  the  facilities  for  publication 
which  might  exist  in  the  county  in  which 
the  bill  was  filed  and  the  order  made.  The 
judge  or  clerk  in  the  order  designated  the 
newspaper  In  which  it  was  to  be  published, 
but  the  statute  prescribed  the  duration  of 
such  publication.  Its  language  is  "once  a 
week  for  four  consecutive  weeks"  or  "once 
each  wedc  for  eight  consecutive  weeks."  The 
language  la  not  that  the  order  shall  be  pub- 
lished four  times  or  eight  times.  It  specifies 
the  number  of  weeks,  not  the  niunber  of  times. 
The  evident  purpose  in  providing  that  the 
publication  should  be  "once  a  week"  or  "once 
each  week"  was  to  avoid  a  construction  that 
a  daily  publication  could  have  been  contem- 
plated. If  the  Legislature  had  Intended  oth- 
erwise, it  could  very  easily  have  used  lan- 
guage to  so  indicate.  Therefore  it  was  deem- 
ed proper  by  the  Legislature  to  leave  a  mar- 
gin of  time  between  30  and  50  days  in  one 
case,  and  50  and  80  in  the  other,  in  which 
the  judge  or  clerk  could  adjust  the  time  for 
appearance  to  the  period  of  publication 
which  the  statute  requires.  It  Is  true  that. 
In  cases  where  the  residence  of  defendants  Is 
unknown,  the  statute  requires  the  appear- 
ance day  to  be  not  less  than  50  nor  more 
than  80  days  from  the  time  of  making  the 
order,  and  that  full  8  weeks'  publication  of 
the  order  could  not  be  secured  In  cases  where 
the  order  required  the  defendant  to  appear 
on  the  fiftieth  day  from  the  time  of  making 
the  order;  but  it  by  no  means  follows  that 
a  period  of  less  than  8  weeks'  publication 
was  thereby  required  or  permitted  by  the 
act.  At  the  time  the  act  was  passed,  It  Is 
doubtful  If  in  six  counties  in  the  state  dally 


newspapers  were  published.  So  that,  In 
counties  where  there  were  published  weekly 
newspapers,  an  order  might  have  been  made, 
as  contended  by  appellant's  counsel,  requir- 
ing an  absent  defendant  whose  residence  was 
unknown  to  appear  on  a  day  60  days  from 
the  time  of  making  the  order;  yet,  if  the  first 
publication  could  not  be  made  In  the  week 
the  order  was  made,  the  clerk  could  not,  by 
publishing  the  order  "with  as  Uttle  delay  as 
may  be,"  secure  more  than  seven  publications 
before  the  appearance  day.  It  could  uot  be 
contended  that  such  a  publication  would  be 
valid  under  the  act  There  is  no  dispute 
that  there  must  be  at  least  eight  publica- 
tions in  cases  where  the  residence  of  the  de- 
fendant is  stated  to  be  unknown.  It  would 
seem  to  follow  therefore  that  it  was  the  pur- 
pose of  the  statute  to  require  the  Judge  or 
clerk,  in  making  the  order,  to  consider  the 
facilities  existing  in  the  particular  county 
for  the  publication  of  the  order,  and  adjust 
the  time  for  appearance  to  the  period  during 
which  the  statute  requires  the  order  to  be 
published. 

In  the  former  opinion  in  this  case  the 
court  held  in  effect  that  the  use  of  the  word 
"for"  in  the  statute,  in  connection  with  the 
word  "weeks,"  prescribing  the  period  of  pub- 
lication of  the  order,  signified  duration  of 
time;  and  that  the  requirement  of  the  stat- 
ute that  the  publication  shall  be  "once  a 
week  for  four  consecutive  weeks"  is  not 
complied  with  when  the  publication  is  made 
once  "in"  each  week  when  the  first  publica- 
tion is  less  than  four  weeks  or  twenty-eight 
days  from  the  appearance  day  to  which  the 
publication  has  reference. 

Our  reinvestigation  of  this  case  has  not  led 
us  to  a  different  conclusion.  We  do  not  find, 
as  the  learned  counsel  for  appellant  con- 
tends, that  the  weight  of  recent  authority, 
is  against  the  view  of  this  court  as  expressed 
in  the  former  opinion. 

The  opinion  expressed  by  the  court  In 
State  V.  Cherry  County,  68  Neb.  734,  79  N. 
W.  826,  has  not  been  overruled  according  to 
our  reading  of  the  decisions  of  that 'court. 
The  court  construed  the  word  "for"  to  mean 
"during"  when  applied  to  time.  In  the  case 
of  State  ex  rel.  Harris  v.  Hanson,  80  Neb. 
724,  116  N.  W.  294,  cited  by  appellant's  coun- 
sel to  show  that  the  Nebraska  court  had  re- 
ceded from  the  view  expressed  in  State  v. 
Cherry  County,  It  was  said  that: 

Where  the  "time  mentioned  by  the  statute  ex- 
presses the  duration  of  the  notice,  the  same 
must  be  published  for  and  during  the  time  men- 
tioned. Where,  however,  the  time  mentioned 
indicates  •  •  •  the  number  of  times  the  no- 
tice is  required  to  be  published,  it  is  satisfied  U 
the  notice  is  published  the  number  of  times 
mentioned." 

The  court  was  construing  an  act  providing 
for  the  publication  of  a  notice  for  holding  an 
election  to  determine  whether  a  drainage  dis- 
trict should  be  established.  In  our  view  quite 
a  different  matter  from  the  one  under  consid- 
eration In  this  court,  where  the  state  is  exer- 
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dstaig  the  power  tbrongb  «.  conrt  to  adjudi- 
cate on  constructive  service  merely  tbe  rights, 
Interest,  or  claims  of  a  nonresident  defend- 
ant to  property  in  this  state. 

In  the  case  of  Barr  v.  Finch,  91  Neb.  417, 
136  N.  W.  72,  a  still  later  Nebraska  case,  the 
statute  construed  omitted  the  word  "for." 
The  question  being  whether  publication  of  a 
notice  on  Thursday,  September  14th,  Thurs- 
day, S^tember  2l8t,  Thursday,  September 
28th,  and  Friday,  October  6th,  constituted 
"four"  consecutive  publlcatl<ms,  it  being  in- 
sisted that  the  last  publication  was  a  day  late. 
The  court  held  this  publication  suflSdent,  re- 
lying on  Davis  v.  Huston,  15  Neb.  28,  16  N. 
W.  820,  and  Medland  v.  Linton,  60  Neb.  249, 
82  N.  W.  866.  The  court  in  State  v.  Cherry 
County,  supra,  pointed  out  that  the  word 
"for"  was  omitted  from  the  statute  construed 
in  the  Davla  Case,  and  In  the  Medland  Case 
the  court  defined  a  "week"  as  a  period  of 
time  commencing  Sunday  morning  and  end- 
ing Saturday  night.  The  eflTect  of  the  deci- 
sion In  tbe  Finch  Case  seems  to  be  that, 
where  two  certain  dates  fall  upon  days  of 
the  same  week,  a  publication  upon  either 
of  those  days  Is  a  publication  "In"  that  week. 

In  the  case  of  McDonald  v.  Nordyke  Mar- 
mon  Co.,  9  N.  D.  290,  83  N.  W.  6,  the  court 
referred  approvingly  to  Its  former  opinion 
in  the  case  of  Finlayson  v.  Peterson,  6  N. 
D.  587,  67  N.  W.  953,  33  L.  B.  A.  532,  67  Am. 
St  Rep.  684,  In  which  It  was  held  that  where 
a  statute  requiring  a  notice  to  be  given  "by 
publishing  tbe  same  for  six  successive  weeks 
at  least  once  in  each  week"  meant  that  sugh 
notice  must  be  published  weekly  "for"  and 
"throughout"  a  period  of  six  full  and  con- 
secutive weeks  and  embrace  an  aggregate  of 
42  days  time,  and  nothing  short  of  42  days 
time  would  satisfy  the  statutory  mandate. 
The  conrt  held  that  the  earlier  statute  had 
been  superseded  by  section  6848  of  the  Re- 
vised Code,  providing  that  publication  must 
be  made  "six  times,  once  in  each  week  for 
six  successive  weekr,"  that  the  period  of  dur- 
ation of  the  publication  which  was  the  decl- 
oive  test  under  the  earlier  law  had  ceased 
to  be  controlling  under  the  existing  statute, 
and  that  the  number  of  publications  was  one 
of  the  controlling  factors.  In  Orandin  v. 
Emmons,  10  N.  D.  223,  86  N.  W.  723,  54  L. 
R.  A.  610,  88  Am.  St  Rep.  684,  the  court  re- 
affirmed the  construction  placed  upon  the 
later  statute  in  McDonald  t.  Nordyke  Mar- 
mon  Co. 

There  is  a  great  deal  of  apparent  conflict 
of  opinion  between  tbe  decisions  of  the  vari- 
ous states  on  this  question  of  publication  of 
notice,  but  that  contrariety  of  opinion  arises 
upon  the  construction  of  tbe  various  statutes 
of  the  different  states.  We  have  found  no 
case  in  which  the  statute  construed  was 
couched  in  precisely  the  same  language  as 
ours.  Similar  language  occurs  in  many  stat- 
utes. In  some  states  the  statute  contains 
additional  provisions  that  control  or  influ- 
ence the  construction.    Some  of  the  statutes 


relate  to  tax  sales,  sheriffs'  sales,  probate 
proceedings,  attachment  notice  in  elections, 
legislative  proceedings,  etc. ;  but  in  each  case 
some  word  or  phrase  contained  In  the  par- 
ticular statute,  or  the  character  of  the  pro- 
ceedings, leads  the  court  to  its  particular 
conclusion. 

In  Banta  v.  Wood,  32  Iowa,  469,  the  court 
considered  the  notice  published  In  an  attach- 
ment proceeding.  The  statute  under  which 
the  order  of  publication  was  made  directed 
that  it  be  published  "for  such  length  of  time 
as  may  be  deemed  reasonable,"  "not  less  than 
once  a  week  for  four  weeks,"  and  "that  serv- 
ice  shall  be  deemed  complete  at  tbe  exidra- 
tlon  of  tbe  time  prescribed  in  tbe  order  of 
publication."  It  also  provided  that  the  de- 
fendant against  whom  publication  is  ordered, 
or  his  representative,  on  application  and  suf- 
ficient cause  shown  at  any  time  before  Judg- 
ment must  be  allowed  to  defend  the  action, 
and,  except  in  an  action  for  divorce,  the  de- 
fendant or  his  representative  may  in  Uke 
manner,  upon  good  cause  shown,  be  allowed 
to  defend  after  Judgment  at  any  time  within 
one  year  after  notice  thereof  and  within  seven 
years  after  its  rendition  on  such  terms  as 
may  be  Just  The  order  for  publication  di- 
rected that  it  be  made  for  four  weeks.  Tbe 
court  held  the  service  complete  at  the  last 
publication. 

So  in  Morrow  v.  Weed,  4  Iowa,  77,  66  Am. 
Dec.  122,  tbe  questl<m  was  as  to  the  validity 
of  an  administrator's  sale  of  realty  upon 
the  order  of  a  probate  court  The  act  au- 
thorized the  court  to  order  notice  of  sale,  In 
lieu  of  another  notice,  to  be  published  "three 
weeks  successively  in  any  newspaper."  The 
court  had  Jurisdiction  of  the  subject-matter 
by  sufficient  petition  of  the  administrator  to 
sell  the  lands  to  pay  debts.  The  order  di- 
rected notice  to  be  published  "three  successive 
weeks."  The  court  held  publication  one  day 
in  each  week  sufficient 

The  case  of  Marling  v.  Robrecht  IS  W.  Va. 
440,  was  one  in  which  the  court  ordered  an 
account  to  be  taken.  It  was  a  notice  of  sub- 
sequent proceedings  in  a  case  in  which  ithe 
party  complaining  had  been  served  with 
process  and  was  apprised  of  the  institution 
of  the  suit 

In  Saving  &  Loan  Society  ▼.  Thompson,  32 
Cal.  847,  the  summons  required  tbe  defend- 
ant to  answer  within  a  given  number  of  days 
after  service  of  tbe  summons.  The  day  for 
the  defendant  to  act  was  left  open  by  the 
summons  depending  on  the  time  when  the 
service  was  made  complete.  The  act  re- 
quired tbe  summons  to  be  published  "once  a 
week"  not  less  than  "three  months."  The 
first  publication  was  January  10,  and  the 
last  April  9, 1865 ;  there  was  publication  each 
week  during  that  period.  The  court  said  the 
month  contemplated  by  the  statute  meant 
calendar  month,  that  the  time  defendant  was 
required  to  answer  did  not  commence  to  run 
untU  April  10th. 
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In  Knowlton  v.  Knowlton,  155  111.  168,  39 
N.  B.  595,  the  court  was  considering  the  va- 
lidity of  a  decree  of  divorce  granted  In  Con- 
necticut The  statute  of  that  state  provided 
that,  In  petitions  for  divorce,  when  the  ad- 
verse party  resides  out  of  or  la  absent  from 
the  state,  the  court  or  derk  may  make  such 
order  as  be  shall  deem  reasonable,  relative 
to  notice.  The  order  required  that  notice  be 
given  to  respondent  of  the  pendency  of  the 
petition  by  publishing  a  copy  of  the  order 
for  "two  weeks  successively  before  the  term 
of  the  court"  Tbe  order  was  published  once 
in  each  of  two  successive  weeks.  The  IlUnols 
court  held  the  publication  sufficient 

In  Tldd  T.  Grimes,  66  Kan.  401,  71  Paa 
844,  the  question  was  tbe  validity  of  a  deed 
based  on  a  tax  sale.  Tbe  statute  required 
publication  of  the  notice  "once  in  each  week 
for  four  consecutive  weeks  prior  to  the  sale." 

In  Alexander  v.  Alexander,  26  Neb.  68,  41 
N.  W.  1065,  In  the  matter  of  the  probate  of 
a  will,  the  statute  provided  that  the  court 
having  jurisdiction  should  appoint  a  time  and 
place  for  proving  tbe  will  when  all  concerned 
may  aK>ear,  it  provided  for  personal  service 
on  all  persons  interested  or  by  publication 
under  an  order  in  a  newspaper  "three  weeks 
successively."  The  court  held  that  the  words 
meant  three  weekly  publications. 

In  Smith  T.  Ck>lUs.  42  Mont  350,  112  Paa 
1070,  Ann.  Cas.  1912A,  1158,  the  statute  r»- 
quired  summons  by  publication  to  be  pub- 
lished "once  a  week  for  four  successive 
weeks."  The  court  said  the  statute  furnished 
the  key  to  its  own  Interpretation.  The  stat- 
ute expressly  provided  that  "the  service  of 
summons  Is  complete  on  the  day  of  tbe 
fourth  publication."  The  court  said  that  was 
a  legislative  declaration  that  only  four  pub- 
lications were  required  if  there  was  one  in 
each  of  four  successive  weeks. 

[I]  Our  conclusion  that  the  word  "for"  In 
our  statute  means  "throughout"  or  "during 
the  continuance  of,"  and  tliat  "for  four 
weeks"  means  28  days,  and  "eight  weeks" 
56  days,  is  supported  by  the  following  au- 
thority: Finlayson  v.  Peterson,  5  N.  D.  587, 
67  N.  W.  953,  33  L.  R.  A.  632,  67  Am.  St  R^. 
584 ;  Market  National  Bank  v.  Pacific  Nation- 
al Bank,  89  N.  Y.  397 ;  Dever  v.  Comwell,  10 
N.  D.  123,  86  N.  W.  227;  WUson  v.  North- 
western  Mut  Life  Ins.  Co.,  65  Fed.  38,  12  O. 
0.  A.  605 :  Wilson  t.  Thompson,  26  Minn.  299, 
8  N.  W.  699  r  State  ex  rel.  Weber  v.  Tucker, 
82  Mo.  App^  620;  Parsons  v.  Lannlng,  27  N. 
J.  Eq.  70 ;  Wade  on  Notice,  par.  1105 ;  Fos- 
ter V.  Vetameyw,  133  Cal.  459,  65  Pac.  974; 
82  Cyc  490;  Guaranty  Trust  &  Safe-Deposit 
Co.  V.  Buddlngton,  27  Fla.  216,  9  South.  246, 
12  L.  R.  A.  770. 

As  to  tbe  second  proi>o8ition  of  appellant 
that  tbe  Jurisdiction  cannot  be  attacked  col- 
laterally, we  think  the  law  Is  settled  In  this 
state  contrary  to  that  view.  Guaranty  Trust 
&  Safe-Depoelt  Co.  v.  Buddlngton,  supra. 


The  former  opiplon  of  the  court  is  sus- 
tained, and  f  tbe  order  appealed  from  is  af- 
firmed. 

TAYLOR,  0.  J.,  and  SHACEXEFORD, 
COCKBELL,  and  WHITPIBLD,  JJ,  concur. 

(«9  Fla.  21) 
WELCH   T.    STATE. 

(Supreme  Court  of  Florida.     Jan.   15,   1915.) 

(Syllabui  bv  the  Court.) 

1.  Statdtes    €=>118  — Titlk    ard   Subjbct- 

M  ATTEB— '  'DeSEBTION.  ' ' 

Under  tbe  title  "An  act  to  provide  punish- 
ment for  the  desertion  of  wife  or  child,"  the  Leg- 
islature may  punish  the  withholding  of  means 
of  support  from  such  dependents. 

[Ed.  Note.— For  other  cases,  see  Statuteai 
Cent  Dig.  H  15&-160;  Dec.  Dig.  «=>118.] 

2.  Husband  AKn  Wifk  €=»303— "Disebtion" 
— Statute. 

The  word  "desertion"  has  a  broader  mean- 
ing than  mere  physical  separation. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  635;    Dec.  Dig.  ^s>SOS. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Desertion.] 

Error  to  Circuit  Court,  Alachua  County; 
J.  T.  Wills,  Judge. 

Habeas  corpus  by  W.  B.  Welch  against  tbe 
State.  From  a  Judgment  remanding  Welch 
to  custody,  be  brings  error.    Affirmed. 

Fred  Cubberly  and  W.  L.  Hill,  both  of 
Gainesville,  for  plaintiff  in  error.  T.  F. 
West  Atty.  Gen.,  and  C.  O.  Andrews,  Asst 
Atty.  Gen.,  for  the  Stat&  • 

COCKRELL,  J.  This  is  a  writ  of  error 
to  a  Judgment  remanding  to  custody  the 
plaintiff  in  error,  who,  upon  habeas  corpus, 
sought  to  test  the  constitutionality  of  the 
statute  covering  the  offense  of  which  he  was 
charged. 

[1  ]  The  sole  point  presented  ia  whether  the 
title  to  the  act  (chapter  6483,  Laws  of  1913) 
being  "An  act  to  provide  punishment  for  the 
desertion  of  wife  and  child  or  children,  or 
wife  when  there  is  no  child,  and  for  the  de- 
sertion of  child  or  children,"  be  not  too  r«- 
strictive  to  embrace  within  its  scope  a  provi- 
sion in  the  body  of  the  act  punishing  tbe 
withholding  of  means  of  support  from  these 
dependents. 

[2]  This  contention  attaches  too  narrow  a 
meaning  to  tbe  word  "desertion,"  as  confined 
solely  to  physical  separation.  See  Rector  y. 
Rector,  78  N.  J.  Eki.  386,  79  AtL  295.  More- 
over, this  statute  Is  amendatory  of  section 
3569,  of  the  General  Statutes,  entitled  "De- 
sertion of  Wife  and  Children,"  which  also 
Included  withholding  the  means  of  support 
as  a  subdivision  of  tbe  crime. 

We  must  assume  that  the  Legislature  Is 
familiar  with  the  previous  legislation  it  Is 
amending,  and  that  no  one  can  be  supposed 
to  have  been  misled  or  lulled  to  indifference 


4=:»BV>r  otbw  cases  bm  same  topic  and  KBT-NUUBBR  In  all  Key-Numbered  DlKeati  aad  Indexes 


Digitized  by 


Google 


Fla.) 


TOOMBB  y.  FOUHTH  NAT.  BANK 


225 


by  a  title  directed  so  pointedly  to  the  former 
legislation. 

Even  without  the  aid  of  the  former  legis- 
lation on  the  subject,  no  decision  by  this 
court  would  be  authority  for  so  narrow  a 
construction  as  the  one  now  contended.  The 
case  of  Ex  parte  Knight,  52  Fla.  144,  41 
South.  786,  120  Am.  St.  Rep.  191,  Is  chiefly 
relied  on.  We  there  decided  that  the  punish- 
ment for  removing  turpentine  from  a  tree 
after  It  had  been  cut  was  not  within  the  pur- 
view of  our  act  purporting  to  penalize  only 
the  cutting  and  removal  of  timber.  The  word 
"desertion"  conveys  the  Idea  of  neglect  of  a 
duty.  I  desert  a  friend,  not  merely  by  leav- 
ing his  presence,  but  by  falling  to  perform 
a  service  for  him  that  he  had  a  reasonable 
right  to  expect  of  me,  and  a  man  may  be 
said  to  desert  his  family  If  he  withholds  from 
It  the  means  necessary  to  Its  support  We 
cannot  say  that  withholding  the  means  of 
support  from  a  wife  or  child  la  not  fairly  and 
reasonably  Included  in  the  concept  of  deser- 
tion of  wife  and  child  or  children. 

Judgment  afBrmed. 

TATLOR,  C.  J.,  and  SHACKLBFORD, 
WHITFIELD,  and  ELLIS,  JJ.,  concur. 


(68  Fla.  ESS) 
TOOMER  V.  FOURTH  NAT.  BANK  OF 
JACKSONVILLE. 

(Sapieme   Court  of  Florida.    Jan.  11,  1916.) 

(Svllabug  by  the  Court.) 

1.  Execution  «=»188—Statutoby  Claim  Pbo- 
ckedinos — exci.ubivxnxss  07  remedy. 

The  statutory  claim  proceedings  permitted 
a  stranger  whose  property  is  levied  upon  are 
not  exclusive. 

[Ed.   Note.— For  other  cases,   see  Execution, 
Cent  Dig.  §S  660,  562,  563;   Dec.  Dig.  <S=>188.] 

2.  Execution  «=3464  —  Wbongful  Levy  — 
Tboveb. 

Trover  lies  against  the  plaintiff  in  execution 
for  an  injured  party  whose  property  is  seized 
wrongfully  by  the  sheriff  under  the  express  di- 
rection of  such  plaintiff. 

[Eld.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  S  1304;   Dec.  Dig.  <S=>464.] 

3.  Infants  €=377— Tboveb  and  Convebsion. 

An  infant  suing  by  his  next  friend,  may 
bring  trover  for  the  wrongful  conversion  of  his 
property. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  H  192-194,  231 ;   Dec.  Dig.  ■S=.77.] 

Error  to  Circuit  Court  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Action  by  W.  M.  Toomer,  Jr.,  by  next 
friend,  against  the  Fourth  National  Bank  of 
Jacl^sonvlile,  a  corporation.  Judgment  for 
defendant  and  plaintiff  brings  error.  Re- 
versed. 

W.  H.  Surrency,  of  Jacksonville,  tor  plain- 
tiff In  error.  Kay  &  Doggett  of  Jacksonville, 
for  defendant  In  error. 


COCKRELL,  J.  This  Is  a  writ  of  error  to 
a  judgment  final  pronounced  upon  sustaining 
a  demurrer  to  a  declaration. 

Omitting  the  formal  parts,  the  declaration 
reads: 

"(1)  That  on  May  30,  1912,  W.  M.  Toomer, 
Jr.,  was  a  minor  of  the  age  of  18  years.  That 
on  said  date  he  was  the  owner  of  one  model  L 
1911  roadster  Cole  30  H.  P.  4-cylinder  automo- 
bile car  No.  2542,  motor  No.  556,  of  the  value 
of  $1,500.  On  said  May  30,  1912,  said  defend- 
ant Fourth  National  Bank,  by  express  direction 
given  the  sheriff  of  Duval  county,  Fla.,  caused 
that  officer  to  seize,  levy  upon,  and  take  pos- 
session of  said  described  automobile  under  and 
by  virtue  of  an  execution  issued  on  March  23, 
1912,  .upon  a  judgment  obtained  March  21, 
1912,  in  the  circuit  court  of  the  Fourth  judicial 
circuit  Duval  county,  Fla.,  by  said  defendant 
against  W.  M.  Toomer,  the  father  of  the  said 
W.  M.  Toomer,  Jr.  After  said  levy,  seizure, 
and  conversion  of  said  described  property  and 
before  the  filing  of  this  complaint  due  demand 
.was  made  upon  said  Fourth  National  Bank  by 
said  W.  M.  Toomer,  Jr.,  for  the  release,  sur- 
render, and  delivery  of  said  automobile  or  the 
payment  of  the  value  thereof,  and  said  demand 
was  then  and  there  refused.  The  said  W.  M. 
Toomer,  Jr.,  has  been  since  the  said  80th  day  of 
May,  1912,  deprived  of  the  use  and  enjoyment 
of  said  automobile  which  was  of  the  fair  value 
of  one  dollar  a  day. 

"Wherefore  plaintiff  brings  this  his  suit  for 
the  value  of  said  automobile  and  its  use  of 
which  the  said  W.  M.  Toomer,  Jr.,  has  been  de- 
prived, and  claims  $3,000  damages." 

The  grounds  of  the  demurrer  are: 

"(1)  Said  declaration  sets  up  no  cause  of  ac- 
tion against  this  defendant 

"(2)  Said  declaration  sets  up  a  demand  by  a 
minor  upon  this  defendant 

"(3)  Said  declaration  shows  on  its  face  that 
the  plaintiff  did  not  pursue  the  remedy  prescril)- 
ed  by  statute  for  the  interposition  of  claim  pro- 
ceedings. 

"(4)  Said  claim  proceedings  prescribed  by  the 
statute  are  exclusive. 

"(5)  It  became  the  duty  of  the  plaintiff  to  in- 
terpose a  claim  to  minimize  the  alleged  dam- 
ages. 

"(6)  The  failure  of  the  plaintiff  to  Interpose 
a  claim  reduces  the  alleged  damages  to  mere 
nominal  damages  of  which  this  court  has  no 
jurisdiction." 

[1]  We  are  clear  that  the  statutory  dalm 
proceedings  are  not  the  exclusive  and  only 
remedy,  when  a  stranger's  property  is  seized 
under  a  levy  by  the  sheriff.  Under  the  lan- 
guage of  the  statute,  the  permissive  word 
"may"  Is  used,  and  there  are  no  words  indic- 
ative of  an  Intent  to  abolish  the  common- 
law  remedies.  A  bond  Is  required  In  the 
statutory  proceedings,  and  the  shortness  of 
time,  too,  might  well  deprive  the  owner  of 
his  property  without  an  opportunity  to  as- 
sert bis  ri^ts.  This  remedy  Is  concurrent 
and  not  exclusive.  This  court  may  have  been 
unfortunate  in  Its  use  of  language  In  Price  v. 
Sanchez,  8  Fla.  136,  In  calling  this  proceed- 
ing a  substitute  for  the  common-law  actions; 
but  the  opinion  In  that  case  is  no  warrant 
for  holding  that  the  proceeding  Is  exclusive. 

Even  If  a  negligent  failure  to  pursue  the 
statutory  proceeding  be  a  consideration  on 
the  quantum  of  damages — a  point  not  decid- 
ed— there  Is  nothing  here  to  indicate  that 
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the  claim  as  disclosed  by  the  declaration  In 
good  faith  does  not  exceed  $500,  being  for  the 
value  of  the  machine,  as  well  as  specific  dam- 
ages for  its  detention. 

[2]  Many  verbal  criticisms,  more  or  less 
serious,  readily  occur  upon  an  inspection  of 
the  declaration,  yet  they  are  readily  amend- 
able, and  should  therefore  have  been  specific- 
ally  attacked.  Speaking  generally,  trover 
lies  for  the  injured  party  v?hose  property  is 
seized  wrongfully  by  the  sherllC  under  the 
oxpress  direction  of  the  plaintiff  in  execu- 
tion, and  the  first  ground  of  the  demurrer 
goes  only  to  a  denial  of  this  general  proposi- 
tion. 

[3]  We  know  of  no  reason,  and  counsel 
suggests  none,  why  an  infant  may  not  bring 
trover  for  the  wrongful  conversion  of  his 
property.  He  sues  by  his  next  friend,  as  in 
other  torts. 

Judgment  reversed. 

TAYLOR,  0.  J.,  and  SHACKLEFORD, 
WHITFIELD,  and  ELLIS,  JJ.,  concur. 


(68  Fla.  558) 

STEPHENS  V.  KEEN. 

(Supreme  Court  of  Florida.     Jan.  11.  1915.) 

(Bvllabu*  by  the  Court.) 

1.  Appeal  and  Erbob  «=3882— Estoppxi.  to 
Allkgi:  Ebbob— Reception  of  Evidence- 
In  vitbd  Ebbor. 

The  party  offering  a  preliminary  contract 
in  evidence,  as  an  aid  to  the  construction  of 
the  subsequent  contract,  may  not  complain  that 
it  was  so  used. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f§  3591-3610 ;  Dec.  Dig.  «==> 
882.] 

2.  MoBTQAOES  «s»310— Release— AoBEEicKNT 

— CONSTBUCTIO  N. 

The  holder  of  a  purchase-money  mortgage 
upon  lands  sold  to  speculators  agreed  to  release 
from  the  mortgage  such  of  the  lands  as  might 
be  unsold,  at  the  rate  of  one  acre  for  «very 
$50  paid  him.  Sach  mortgagee  will  not  be 
compelled  to  release  that  percentage  of  acreage 
upon  the  payment  of  an  installment  note  by 
the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  001.  906;  Dec.  Dig.  <8=»310.r 

Appeal  from  Circuit  Court,  Polk  County; 
F.  A.  Whitney,  Judge. 

Action  by  S.  M.  Stephens  against  J.  M. 
Keen.  From  a  Judgment  for  defendant,  com- 
plainant appeals.    Affirmed. 

E.  Tucker,  Sr.,  of  Lakeland,  for  appellant 
Wilson  &  Boswell,  of  Bartow,  for  appellee. 

COCKRELL,  J.  A  bill  was  filed  to  compel 
a  mortgagee  to  release  a  certain  number  of 
acres  of  land  from  the  mortgage  lien.  At 
the  time  the  purchase-money  mortgage  was 
given  another  contract  was  executed,  where- 
by the  mortgagee  agreed  "to  release  the 
southwest  quarter  and  the  west  half  of  the 
southeast  quarter  of  section  22,  in  said  town- 
ship and  range,  in  five-acre  tracts  or  more. 


upon  payment  of  $10  per  acre,  and  he  like- 
wise agrees  to  release  the  balance  of  the 
said  land  upon  payment  of  $50  per  acre." 

Whenever  the  mortgagor  sold  off  any  of  the 
land,  he  paid  the  mortgagee  at  the  rate  of 
$50  per  acre  of  the  land  so  sold  and  received 
the  release.  When,  however,  he  paid  off  one 
of  the  maturing  notes,  he  demanded  a  gen- 
eral release  of  so  much  acreage  as  there 
were  $50  in  the  amount  of  the  note  so  paid, 
and  this  was  refused.  To  support  this  con- 
struction of  the  contract;  he  introduced  in 
evidence  a  previous  contract  in  which  it  was 
stipulated  that  whenever  any  of  the  lands 
were  sold  the  mortgagee  would  release  the 
same  on  mutual  agreement  Acting  upon  tills 
evidence,  the  chancellor  construed  the  two 
contracts  together,  and  held  that  the  agree- 
ment to  release  had  reference  only  to  land 
sold,  and  was  not  to  the  payment  of  the  mort- 
gagor's independent  obligation  upon  the  notes. 

[1]  Error,  if  any,  in  construing  the  two 
contracts  together  cannot  avail  the  appel- 
lant, who  by  his  own  voluntary  action  invited 
such  construction. 

[2]  We  further  think  the  true  construction' 
was  placed  upon  the  contract  for  release.  It 
was  evidently  entered  into  for  the  sole  pur- 
pose of  facilitating  sales  by  the  mortgagor, 
and  not  to  reduce  the  mortgagee's  security 
as  against  the  mortgagor's  personal  obliga- 
tion to  pay  the  indebtedness. 

The  payment  of  the  note  is  not  within  the 
terms  of  the  contract  "a  payment  of  $50  per 
acre,"  but  a  general  reduction  of  the  oiort- 
gage  indebtedness. 

The  decree  dismissing  the  UU  of  complaint 
Is  affirmed. 

TAYLOR,  O.  J.,  and  SHACKLEFORD, 
WHITFIELD,  and   BLXiIS,  JJ.,   ocmcur. 


I  Fla.  15) 


ROESS  T.  MALSBY  CO. 


(Supreme  Court  of  Florida.    Jan.  16,  1918.) 

(Byllabui  ly  the  Court.) 

LiMiTATiow  or  Actions  <&=>12— Poeeigw  Cor- 
PORATIONB  —  Action  Against  —  Right  to 
Plead  Limitations. 

A  foreign  corporatiouj  transacting  business 
in  Florida,  which  maintains  an  agent  in  such 
state,  upon  whom  process  may  be  served  in  ac- 
cordance with  the  proviBions  of  paragraph  5  of 
section  1406  of  the  General  Statutes  of  Florida, 
and  against  which  a  personal  judgment  may  be 
rendered,  is  entitled  to  plead  the  statute  of  lim- 
itations in  an  action  mstituted  against  audi 
corporation. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  H  40-60,  62-65;  Dec  Dig. 
<8=»12.] 

Error  to  Circuit  Court,  MaricHi  County; 
W.  S.  Bullock,  Judge. 

Action  by  M.  J.  Roess  against  the  Malaby 
Company.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 
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U.  M.  Hampton,  of  Ocala,  for  plaintiff  In 
«rror.  R.  A.  Burford,  of  Ocala,  for  defend- 
ant Ln  error. 

SHACKLEFORD,  7.  M.  J.  Roess,  doing 
'business  nnder  the  name  and  style  of  Roess 
Lumber  Company,  Instituted  an  action  of  as- 
sumpsit against  the  Malsby  Company,  a  cor- 
poration organized  nnder  the  laws  of  the 
state  of  Georgia  and  doing  business  In  Ma- 
rion county,  £la.  The  defense  relied  upon 
is  set  forth  in  the  following  plea: 

"And  for  a  third  tmd  further  plea  this  defend- 
ant says  that  the  said  alleged  cause  of  action 
sued  upon  in  this  cause  did  not  accrue  within 
three  yean  before  the  commencement  of  plain- 
tiff's action.  That  the  said  defendant  is  a  for- 
eign corporation  organized  and  existing  under 
the  laws  of  the  state  of  Georgia,  and  was  doing 
business  in  the  state  of  Florida,  and  kept  and 
maintained  an  agent  transacting  business  for  it 
in  said  state  of  Florida,  upon  whom  any  pro- 
cess against  said  defendant  could  have  been 
served  in  pursuance  of  paragraph  S  of  section 
1406  of  the  General  Statutes  of  the  state  of 
Florida,  at  the  time  of  the  commencement  of 
plaintiff's  action  and  continuously  immediately 
prior  thereto  for  a  period  of  more  than  three 
years." 

To  this  plea  the  plaintiff  Interposed  the 
following  demurrer: 

"Kow  comes  the  plaintiff  in  the  aboTe  cause, 
by  its  undersigned  attorney,  and  demurs  to  the 
third  plea  of  defendant  of  the  statute  of  limita- 
tions filed  herein,  and  says  that  the  same  is  bad 
in  substance,  and  for  points  of  law  to  be  argued 
in  support  of  this  demurrer,  said  plaindfi  states 
the  following: 

"(1)  That  the  domicile  of  a  foreign  corpora- 
tion is  in  the  state  nnder  the  laws  of  which  it 
was  organized  and  incorporated,  and  defendant 
is  therefore  a  nonresident  of  the  state  of  Flor- 
ida, and  not  entitled  to  invoke  or  rely  upon  the 
statute  of  limitations. 

"(2)  The  mere  fact  that  a  corporation  organ- 
ized and  existing  nnder  the  laws  of  another 
state,  and  not  nnder  the  laws  of  the  state  of 
Florida,  may  keep  and  maintain  an  agent  in  the 
state  of  Florida  for  the  transaction  of  its  cus- 
tomary business,  and  upon  whom  process  could 
have  been  served  under  paragraph  5  of  section 
1406  of  the  General  Statutes  of  the  state  of 
Florida,  does  not  authorize  or  permit  such  for- 
eign corporation  to  rely  upon  or  plead  to  stat- 
ute of  limitation." 

The  following  proceedings  were  then  had: 

"The  sole  question  argued  and  submitted  un- 
der the  demurrer  is  whether  a  foreign  corpora- 
tion may  {>lead  and  rely  upon  the  statute  of 
limitations  in  this  state;  the  defendant  contend- 
ing that  a  foreign  corporation  doing  business  in 
this  state,  and  having  an  agent  in  the  state, 
upon  whom  service  of  process  could  be  made,  is 
just  as  much  entitled  to  plead  and  rely  upon 
cbe  statute  of  limitations  as  would  be  a  domestic 
corporation.  This  question,  so  far  as  this  court 
is  advised,  has  not  been  directly  passed  upon  by 
the  Supreme  Court  of  this  state;  nor  does  it 
appear  to  have  been  raised  in  any  case  that 
has  been  called  to  the  court's  attention.  -The 
courts  construing  similar  provisions  of  statutes 
are  not  at  all  in  harmony;  one  line  holding  that 
a  foreign  corporation  cannot  invoke  the  stat- 
nte  of  limitations,  and  the  other  line  holding 
Just  as  positively  that  it  can.  The  abstract 
proposition  that  a  foreign  corporation  cannot 
invoke  the  provisions  of  the  statutes  of  limita- 
tions I  cannot  agree  with.  If  such  were  the 
law,  then  we  would  have  a  condition  providing 


for  the  serving  and  bringing  into  court  of  a 
foreign  corporation,  through  its  local  agents,  to 
answer  demands  a^nst  it,  and  then  denying  to 
it  the  other  provisions  of  the  statute  in  answer 
to  those  demands  up<Mi  the  sole  theory  that  its 
domicile  is  out  of  the  state. 

"It  is  ordered  and  adjudged  that  the  said  de- 
murrer be  and  is  hereby  overruled,  to  which  rul- 
ing the  plaintiff  excepts. 

"At  the  time  of  making  this  order  the  plain- 
tiff, being  present  In  court  by  his  attorney,  an- 
nounced that  the  plaintiff  did  not  desire  to  make 
further  reply  to  defendant's  third  plea  of  the 
statute  of  hmitations,  and  thereupon  declined 
and  refused  to  join  issue  or  to  make  replica- 
tion to  said  thii^  plea,  and  announced  in  open 
court  that  the  said  plaintifE  did  not  desire  to 
join  issue  or  reply  further  to  said  plea,  or  to 
join  issue  upon  or  reply  to  the  first  plea. 

"And  it  appearing  to  the  court  that  by  reason 
of  plaintiffs  refusal  to  join  issue  upon,  or  oth- 
erwise reply  to  said  pleas  that  said  action  can- 
not be  tried,  the  said  ruling  upon  demurrer  is 
therefore  made  final,  and  it  Is  ordered  and  ad- 
judged that  this  action  be  and  the  same  is  hereby 
dismissed  at  the  cost  of  the  plaintiff,  and  that 
the  defendant  go  hence  without  day,  and  re- 
cover its  costs  in  this  behalf  expended  taxed  by 
the  clerk  at  two  dollars. 

"Done   and   ordered   at  chambers   at    Ocala, 
Florida,  on  this  lOtb  day  of  July,  A.  D.  1914. 
"W,  8.  BuUock,  Judge." 

As  is  agreed  by  the  respective  counsel  for 
the  parties  litigant,  the  only  point  presented 
to  us  for  determination  is  as  to  whether  or 
not  a  foreign  corporation  can  plead  the  stat- 
ute of  limitations  as  a  defense  to.  an  action 
in  the  courts  of  Florida.  The  plaintiff  in 
error  relies  upon  paragraph  4  of  section 
1715  of  the  General  Statutes  of  Florida, 
which  reads  as  follows: 

"If,  when  the  cause  of  action  shall  accrue 
against  a  person,  he  is  out  of  the  state,  the  ac- 
tion may  be  commenced  within  the  term  herein 
limited  after  his  return  to  the  state;  and  if 
after  the  cause  of  action  shall  have  accrued  he 
depart  from  the  state,  the  time  of  his  absence 
shall  not  he  part  of  the  time  limited  for  the 
commencement  of  the  action." 

The  plaintiff  In  error  contends  that,  as 
the  quoted  section  makes  no  exception  as  to 
a  corporation,  nnder  the  provisions  thereof  a 
foreign  corporation  cannot  plead  the  statute 
of  limitations.  The  defendant  in  error  con- 
tends that  by  reason  of  the  fact  that  para- 
graph S  of  section  1406  of  the  General  Stat- 
utes of  Florida  provides  for  service  of  pro- 
cess upon  an  agent  transacting  baslness  for 
a  foreign  corporation  in  this  state,  in  the 
absence  therefrom  of  certain  enumerated  of- 
ficers, such  foreign  corporation  Is  entitled  to 
plead  such  statute.  Paragraph  C  of  section 
1406  Is  as  follows: 

"If  a  foreign  corporation  shall  have  none  of 
the  foregoing  officers  or  agents  In  this  state, 
service  may  be  made  upon  any  agent  transact- 
ing business  for  it  in  this  state." 

It  is  undoubtedly  true,  as  stated  by  the 
circuit  judge,  that  the  authorities  are  in  con- 
flict upon  this  point.  We  shall  not  attempt 
the  impossible  task  of  reconciling  them,  and 
neither  shall  we  undertake  to  cite  them  all. 
After  a  careful  consideration  of  all  that  have 
been  cited  to  us  by  the  respective  counsel 
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and  of  snch  others  as  we  have  been  able  to 
flhd,  we  are  of  the  opinion  that  the  ruling  of 
the  circuit  Judge  was  correct  As  was  well 
said  In  Wall  v.  Chicago  &  N.  W.  R.  Co.,  69 
Iowa,  498,  text  501,  29  N.  W.  427,  text  428: 

"The  theory  of  the  statute  of  limitations  is 
that  it  operated  to  bar  all  actions,  except  as 
against  persons  and  corporations  upon  whom 
notice  of  the  action  cannot  be  served  because  of 
their  nonresidence.  If  such  notice  can  be  serv- 
ed, and  a  personal  judgment  obtained  which 
can  be  enforced,  in  the  mode  provided  by  law, 
against  the  property  of  such  person  or  corpora- 
tion, wherever  found,  then  such  person  or  cor- 
g oration  is  not  a  nonresident,  as  contemplated 
y  the  statute  of  limitations." 
We  would  also  call  especial  attention  to 
the  case  of  Vollvar  ▼.  Richmond  Cedar 
Works,  162  N.  C.  656,  68  S.  E.  200,  21  Ann. 
Cas.  6i23,  wherein  the  holding  of  the  Iowa 
court,  which  we  have  Just  quoted,  is  ap- 
proved, and  many  authorities  from  other  Ju- 
risdictions are  cited  to  the  same  effect.  Pri- 
or decisions  of  the  North  Carolina  court  to 
the  contrary  were  overruled.  In  addition 
to  the  authorities  which  we  hare  dted,  cases 
upon  either  side  of  the  question  will  be 
found  in  the  notes  on  page  9  of  1  Ann.  Cas., 
and  page  624  of  21  Ann.  Cas. 
The  Judgment  will  be  affirmed. 

TAYLOR,  C.  J.,  and  COCKRELL,  WHIT- 
PIEI;D,  and  ELLIS,  33.,  concur. 


(6>  Fla.  i) 
SYMMES  v.  PRAIRIE  PEBBLE  PHOS- 
PHATE CO. 
(Supreme  Court  ot  Florida.     Jan.  IB,  1916.) 

(Bvllalus  Iv  the  Court.) 

I.  Apfkal    and    Erbob    €=>102S— Babicless 

EKRon. 

Where  the  evidence  would  not  legally  sus- 
tain a  verdict  for  the  plaintiff,  and  the  verdict 
and  Judgment  for  the  defendant  are  proper, 
errors,  it  any,  committed  by  the  trial  court  in 
the  progress  of  the  cause,  that  could  not  rea- 
sonably have  Injuriously  affected  the  substan- 
tial rights  of  the  plaintiffs,  will  not  Justify  a 
reversal  of  the  judgment. 

[Ed.  Note.— For  other  cases,  sfee  Appeal  and 
Error,  Cent.  Dig.  S  4034;    Dec.  Dig.  <8:tel028.] 

2l  New  Tsiai.  €=>27— Gbound»— Iuuatbsial 

Ebrobs. 

Where  the  evidence  required  a  yerdlct  for 
the  defendant,  and  no  material  or  prejudicial 
errors  of  _  law  or  procedure  appear,  the  plain- 
tiff's motion  for  a  new  trial  was  properly  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  40,  41;    Dec.  Dig.  <8=»27.] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty;   F.  M.  Robles,  Judge. 

Action  by  E.  P.  Symmes  against  the  Prai- 
rie Pebble  Phosphate  Company,  a  corporation. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

See,  also,  66  Fla.  27,  63  South.  1. 

Hilton  S.  Hampton,  of  Tampa,  for  plaintiff 
in  error.  P.  O.  Knight,  of  Tampa,  for  de- 
fendant in  error. 


WHITFIELD,  J.  The  declaration  herein 
In  effect  alleges  that  Symmes  had  the  ex- 
clusive right  to  construct  an  oyster  bed  for 
the  propagation  and  cultivation  of  oysters  in 
a  stated  portion  of  the  bed  of  Alafia  river  In 
Morlda;  that  he  duly  became  possessed  of, 
constructed,  and  planted  a  certain  oyster  bar 
in  said  grant ;  that  for  a  long  period  of  tinie 
since  the  granting  of  such  right  he  has  utiliz- 
ed, used,  and  enjoyed  the  usufruct  from  said 
oyster  bar  or  bed  pursuant  to  said  right; 
that  the  defendant  phosphate  company,  "in 
the  conduct  of  its  business  along  or  near  the 
shore  of  the  Alafla  river  above  the  point 
where  the  plaintiff's  said  property  is  situ- 
ated, well  icnowing  the  premises,  but  con- 
tinuing and  wrongfully  intending  to  injure 
and  damage  the  plaintiff  and  to  Interfere 
with  the  possessioD,  occupation,  and  enjoy- 
ment of  said  oyster  bed,  wrongfully  and  inju- 
riously from  day  to  day  caused  great  quan- 
tities of  mud  and  other  refuse  to  be  deposited 
and  flow  into  said  Alafia  river  above  the 
point  where  the  said  property  of  the  plaintiff 
is  situated,  and  still  continues  to  wrongfully 
and  injuriously,  from  day  to  day,  cause  to 
be  discharged  from  its  phospliate  plant  into 
said  river  at  said  point  large  quantities  of 
mud  and  refuse;  and,  by  reason  of  the  dis- 
cliarge  of  said  mud  and  refuse,  the  regular 
flow  of  the  said  river  has  been  gradually  in- 
terfered with,  in  that  the  said  mud  and  said 
refuse  discharged  as  aforesaid  by  the  defend- 
ant into  said  river  has  diverted  the  flow 
thereof,  has  caused  the  channel  of  the  same 
to  become  clogged  at  or  near  said  point 
where  the  said  oyster  bed  of  the  plaintiff  is 
situated,  and  has  covered  and  destroyed  the 
same  with  said  mud  and  refuse,  as  well  as 
the  oysters  therein."  See  Symmes  v.  Prairie 
Pebble  Phosphate  Co.,  64  Fla.  4S0,  60  South. 
223 ;    Id.,  66  Fla.  27.  63  South.  1. 

A  demurrer  to  the  declaration  was  over- 
ruled, pleas  were  ffied,  a  demurrer  to  one  ot 
them  was  overruled,  and  a  demurrer  to  repli- 
cations to  sudt  plea  was  sustained.  Issue 
was  Joined  on  the  pleas,  and  a  trial  thereon 
was  had.  A  verdict  for  the  defendant  waa 
rendered,  on  which  judgment  was  entered, 
and,  a  motion  for  new  trial  being  denied, 
the  plaintiff  took  writ  of  error. 

[1,2]  As  the  evidence  could  not  legally 
sustain  a  verdict  for  the  plaintiff,  the  ver- 
dict and  judgment  for  the  defendant  were 
proper ;  and  the  judgmeift  should  not  be  re- 
versed for  errors,  if  any  were  committed  by 
the  trial  court,  in  the  progress  and  trial  of 
the  cause,  bince  it  is  dear  tliat  such  errors, 
if  any,  could  not  have  Injuriously  affected 
the  substantial  rights  of  the  plaintiff  In  er- 
ror. -See  Welles  v.  Bryant,  66  South.  5^ 
decided  last  term. 

It  is  alleged  that  the  defendant,  "Intend- 
ing to  injure  and  damage  the  plaintiff," 
"caused  great  quantities  of  mud  and  other 
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refuse  to  be  deposited  and  flow  Into"  the 
river,  and  by  reason  of  this  discharge  of  said 
mud  and  refuse  into  the  river  it  "has  cov- 
ered and  destroyed  the"  oyster  bed  "with 
said  mud  and  refuse,  as  well  as  the  oysters 
therein." 

The  testimony  is  that  "the  phosphate  busi- 
ness In  general  la  the  whole  cause"  "of  the 
mud  in  the  Alalia  river";  that  "the  Alafla 
river  is  a  bed  of  mud ;"  that  "all  phosphate 
companies"  "were  putting  their  refuse  In  the 
river  at  the  time";  that  defendant's  plant 
is  about  70  miles  above  the  plaintiff's  oyster 
bed ;  that  between  the  defendant's  plant  and 
the  plaintlfTs  oyster  bed  there  were  and  are 
several  separate  phosphate  plants  In  opera- 
tion from  which  plants  the  refuse  entered 
the  river;  that  the  defendant  emptied  its 
mud  into  tributaries  of  the  Alafla  river; 
that  "the  heavy  substance,  such  as  the  dirt, 
lodged  pretty  soon";  that  when  such  sub- 
stance is  put  into  the  stream  "it  would  reach 
the  Alafla  river,  main  run,  in  thick  muddy 
water,  and  gradually  drift  on  down  and  meet 
the  tide";  that,  "prior  to  the  beginning  of 
the  phosphate  operations  on  the  Alafla  river," 
there  was  a  sand  and  pebble  bottom  and  no 
mud  at  Mr.  Symmea'  place,  but  the  muddy 
water  there  is  now  about  three  feet  deep 
at  extreme  high  tide,  and  there  was  mud 
there  when  the  oyster  bed  was  planted. 
There  is  other  evidence  of  this  general  na- 
ture, but  there  is  no  evidence  that  the  de- 
fendant. Intending  to  injure  the  plaintiff, 
caaaed  great  quantities  of  mud  to  be  deposit- 
ed into  the  river,  as  alleged,  or  that  the 
plaintiff's  oyster  bed  and  oysters  were  in 
whole  or  In  part  covered  and  destroyed  by 
refuse  or  mud  from  the  defendant's  plant  70 
miles  away  and  above  the  several  other  phos- 
phate plants  operating  oa  the  river  or  its 
tributaries  ^hose  refuse  entered  the  river 
below  the  point  where  the  refuse  from  the 
defendant's  plant  entered  the  river.  Nor  is 
there  any  evid^ice  that  the  refuse  from  the 
defendant's  plant  actually  passed  below  the 
location  of  the  other  plants  operating  on  the 
river  or  its  tributaries,  except  possibly  the 
general  statement  that,  when  such  refuse  is 
put  into  the  river,  the  thick  muddy  water 
would  gradually  drift  on  down  and  meet  the 
tide;  but,  the  further  away  the  water  went, 
the  less  muddy  it  was,  and  the  heavy  sub- 
stance such  as  the  dirt  lodged  pretty  soon. 

There  is  no  allegation  or  showing  of  a 
Joint  tort,  and  as  the  evidence  wholly  falls  to 
show  that  the  plaintiff's  oyster  bed  was  In 
whole  or  In  part  "covered  and  destroyed"  by 
mnd  and  refuse  deposited  into  the  river  by 
the  defendant,  as  alleged,  the  verdict  for 
tbe  defendant  was  proper,  and  there  was  no 
error  in  denying  a  new  trial. 

TtM  Judgment  is  afllrmed. 

TAYLOR,  O.  J.,  and  SHACKLBPORD, 
OOGKREIX,  and  BLLIS,  JJ.,  concur. 


(«  Fla.  1) 
ROESSLER  V.   ARMSTRONG  et  aL 
(Supreme  Court  of  Florida.     Jan.  19,  1015.) 

(Byllabui  ty  the  Court.) 

MORTGAOES     4=>125 — PBOVISIOIf    FOB    ATTOB- 

nky's  Fees  —  Constbuction  —  "Ob  Other- 
wise." 
Where  the  note  does  not  provide  for  at- 
torney fees,  and  the  express  covenants  of  the 
mortgage,  given  to  secure  the  payment  of  the 
note,  provide  for  attorney  fees  only  when  col- 
lectwn  is  "by  foreclosure,"  a  statement,  in 
the  defeasance  clause  of  the  mortgage,  that 
the  lien  will  be  void  upon  payment  of  the  note 
with  interest  and  attorney  fees  incurred  in  col- 
lecting "by  foreclosure  or  otherwise,"  does  not 
require  the  payment  of  attorney  fees  when 
the  collection  is  not  "by  foreclosure,"  though 
the  collection  is  made  by  an  attorney  (cittng 
Words  and  Phrases,  Otherwise). 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  U  211%,  244,  245;  Dec  Dig.  «s> 
125.] 

Appeal  from  Circuit  Court,  Manatee  Coun- 
ty;   F.  M.  Robles,  Judgfe. 

Salt  by  Susan  E.  Roessler,  as  executrix, 
against  F.  C.  Armstrong  and  others.  From 
decree  for  defendants,  complainant'  appeals. 
Affirmed. 

C.  C.  Whltaker,  of  Tampa,  for  appellant 
Singeltary  &  Reaves,  of  Bradentown,  for  ai^- 
pellees. 

WHITFIELD,  J.  Suit  was  brought  by 
tbe  appellant  against  a  purchaser  of  the  orig- 
inal mortgaged  property,  to  enforce  a  mort- 
gage lien  upon  lands  for  a  balance  of  $285.21 
alleged  to  be  due  on  the  mortgage  indebted- 
ness as  principal,  interest,  cost,  and  reason- 
able attorneys'  fees.  At  the  flnal  hearing 
the  bill  of  complaint  was  dismissed,  and  com- 
plainant appealed. 

The  note  does  not  require  tbe  payment  of 
an  attorney's  fee  for  the  collection  of  the  In- 
debtedness. The  defeasance  clause  of  the 
mortgage  provides  that  upon  the  payment  of 
the  "note  •  •  •  with  Interest  •  •  • 
together  with  all  costs,  charges  and  expens- 
es, including  a  reasonable  attorney's  fee," 
Incurred  "In  collecting  the  same  by  foreclo- 
sure or  otherwise,"  then  the  mortgage  shall 
"be  absolutely  null  and  void."  There  is  an 
express  covenant  in  the  mortgage  to  pay  the 
"note  with  interest  and  all  costs,  charges 
and  expenses,  including  a  reasonable  attor- 
ney's fee,  •  •  •  In  collecting  the  same 
by  foreclosure."  The  defendants  purchased 
the  property  subject  to  the  mortgage,  but  did 
not  expressly  covenant  to  pay  the  amount 
for  which  the  mortgage  lien  was  given. 

It  appears  that  tbe  mortgage  was  put  in 
the  hands  of  an  attorney  for  collection ;  that 
payments  were  made  to  the  attorney  reduc- 
ing the  amount;  that  the  final  payment  de- 
manded was  $1,948.21  for  balance  due  as 
principal.  Interest,  and  attorney  fees;  that 
all  of  this  flnal  amount  demanded  by  the  at- 
torney was  paid  except  $285^21,  which  was 
the  amount  demanded  as  attorney  fees;  and 
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this  salt  is  brought  to  enforce  the  payment 
Tbe  expression  "or  otherwise,"  appearing 
In  tbe  quotation  from  the  defeasance  clause 
of  the  mortgage,  shonid  receive  an  eju'sdem 
generis  Interpretation,  when  considered  In 
connection  with  the  provision  for  attorney's 
fees  when  the  collection  Is  "by  foreclosure." 
See  Words  and  Phrases,  "Otherwise,"  and 
cases  therein  dted. 

The  terms  of  the  defeasance  clause  of  the 
mortgage  cannot  be  given  a  greater  effect 
than  Is  warranted  by  the  note  secured  by 
the  mortgage  or  by  the  express  covenants 
contained  in  the  mortgage.  As  the  note 
does  not  provide  for  attorney's  fees,  and  as 
the  express  covenants  of  the  mortgage  pro- 
vide for  attorney  fees  only  when  collection 
is  "by  foreclosure,"  the  statement  In  the  de- 
feasance clause  Uiat  tbe  lien  will  be  void 
upon  payment  of  the  note  with  Interest  and 
attorney's  fees  Incurred  In  collecting  "by 
foreclosure  or  othQrwlse"  does  not  require 
the  payment  of  attorney's  fees  when  the  col- 
lection Is  not  "by  foreclosure."  The  balance 
of  $2S5.21  sought  to  be  enforced  in  this  suit 
Is  tbe  amount  of  the  attorney's  fees  claimed 
not  for  collection  "by  foreclosure,"  but  for 
collection  made  by  the  attorney  without 
"foreclosure"  or  other  suit  or  action.  The 
demand  therefore  is  not  covered  by  the  note 
or  the  mortgage,  and  the  amount  claimed 
cannot  be  collected  In  this  suit  brought  to  en- 
force the  Hen  of  the  mortgage. 
Decree   affirmed. 

TAYLOR,    C.    J,    and    SHACKLBPORD, 
COCKRELL,  and  ELLIS,  JJ.,  concur. 


(«8  Fl>.  U) 

SAVOY  SHIRT  CO.  ▼,  CALLAWAY 
CLOTHING  CO. 

(Supreme  Court  of  Florida.     Jan.  IS,  1916.) 

(SvUabug  by  the  Court.) 
Sales   <S=s>178— Acceptancx— What  Oonsti- 

TCTES. 

In  an  action  for  goods  sold  and  delivered, 
where  the  evidence  as  to  tbe  amonnt  of  the 
goods  ordered  is  conflicting,  and  it  clearly  ap- 
pears that  when  received  toe  goods  were  placed 
on  the  vendee's  shelves  by  mistake  and  witb- 
oQt  authority,  and  that  when  the  amount  of 
the  shipment  was  discovered,  all  the  goods  were 
promptiy  retumed  because  they  were  in  ex- 
cess of  the  order,  there  being  no  acceptance  of 
the  goods  or  any  act  of  the  vendee  mconsist- 
ent  with  the  ownership  of  the  vendor,  a  verdict 
for  tbe  defendant  vendee  will  not  be  disturbed ; 
no  harmful  errors  of  law  or  procedure  appear- 
ing. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  451-455;   Dec.  Dig.  «S=>178.] 

Error  to  Circuit  Court,  St  Johns  County ; 
Geo.  Couper  Oibbs,  Judge. 

Action  by  the  Savoy  Shirt  Company,  a  cor- 
poration, against  tbe  Callaway  Clothing  Com- 
pany, a  corporation.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Affirmed. 


Mafks,  Marks  &  Holt  of  JacluonTllle,  for 
plaintiff  in  error.  E.  N.  Calhoun,  of  St  Au- 
gustine, for  defendant  in  error. 

WHITFIELD,  J.  In  an  action  under  com- 
mon counts  for  goods  sold  and  delivered  and 
a  plea  of  never  was  indebted,  there  was  a  ver- 
dict and  a  Judgment  for  the  defendant  and 
the  plaitniff  took  writ  of  error. 

There  is  a  conflict  in  tbe  tesMmony  as  to 
the  amount  of  the  goods  ordered ;  the  plain- 
tiff contending  that  the  order  amoimted  to 
$617.13  for  shirts,  ii'hUe  the  defendant  insists 
that  tbe  amount  was  about  $300.  The  evi- 
dence shows  that  the  goods  were  received  at 
the  defendant's  store,  and  some  of  them  were 
placed  on  the  shelves  by  mistake  and  with- 
out authority;  but  when  the  excessive  ship- 
ment was  discovered,  all  the  goods  were 
promptly  returned.  Tbe  evidence  does  not 
show  an  acceptance  of  the  goods  by  tbe  de- 
fendant, or  any  act  of  tbe  defendant  in- 
consistent with  the  ownership  of  the  plain- 
tiff. The  conflict  in  the  testimony  as  to  the 
amount  of  the  order  was  settled  by  the  Jury. 
As  the  evidence  is  not  such  as  to  justify  this 
court  in  disturbing  the  verdict  and  as  errors 
of  procedure,  if  any,  could  not  reasonably 
have  injured  substantial  rights  of  the  plain- 
tiff, the  Judgment  is  affirmed. 

TAYLOR,  O.  J.,  and  SHACKLBFORD, 
COCKRELL,  and  ELLIS,  JJ.,  concur. 


(SS  Fla.  U) 
POWELL  et  al.  v.  PETTBWAY. 
(Supreme  Court  of  Florida.     Jan.  16,   191S0 

(Syllahu*  by  the  Court.) 
TlBuaT  «=»130  —  Estoppel  —  Pubchabcr  o» 

MOBTOAOED  PBOPBBTT. 

A  subsequent  purchaser,  whf  expressly  as- 
sumes the  payment  of  a  prior  existing  mortgage 
upon  the  property  be  buys,  as  a  part  of  the  pur- 
chase price  for  such  property,  is  estopped  to  de- 
fend against  the  foreclosure  of  such  mortgage 
upon  the  ground  of  usury ;  and  a  person  claim- 
ing title  under  one  who  is  estopped  will  also  be 
bound  by  the  estoppel,  even  though  the  last  right 
is  based  on  a  quitclaim  deed,  containing  no  ex- 
press recognition  of  the  usurious  mortgage,  and 
even  though  the  penalty  for  usury  extends  only 
to  the  interest. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  SS  386-391 ;   Dec.  Dig.  «=»130.] 

Appeal  from  Circuit  Court  Hillsborongh 
County ;  F.  M.  Robles,  Judge. 

Suit  by  O.  A.  Petteway,  Receireir,  etc, 
against  Maggie  E.  Powell  and  others.  From 
an  order  sustaining  exceptions  to  the  answer, 
defendants  appeal.    Affirmed. 

K.  L  McKay,  of  Tampa,  and  O.  M.  Phipps, 
of  Terra  Cela,  for  appellants.  McMnllen  A 
McMullen,  of  Tampa,  for  appellee. 

WHITFIELD,  J.  It  appears  that  on  May 
1,  1907,  E.  Valentine,  W.  H.  Godwin,  and 
Polly  V.  Godwin,  wife  of  W.  H.  Godwin,  ex- 
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ecuted  a  mortgage  lien  on  certain  lots  3  and 
4  of  block  1,  Greenvllle'8  subdivision,  Hills- 
borough county,  to  the  Ybor  City  Building  & 
Loan  Association ;  tbat  on  June  28, 1907,  Val- 
entine conveyed  his  Interest  In  the  premises  to 
Polly  V.  Godwin,  subject  to  the  mortgage, 
which  mortgage  debt  the  grantee  expressly  as- 
sumed ;  that  on  January  6, 1910,  Godwin  and 
wife  conveyed  the  property  to  Annie  L.  Hit- 
ter, "subject  to  a  certain  mortgage  held  by 
the  Xbor  City  Building  &  Loan  Association, 
•  •  •  which  the  said  party  of  the  second 
part  agrees  to  pay  as  part  of  the  considera- 
tion within  mentioned"  ;  that  on  January  10, 
1010,  Annie  L.  Bitter,  joined  by  her  husband, 
conveyed  lot  4  to  J.  B.  Abbott,  as  guardian 
for  Earley  L.  Abbott,  subject  to  the  mort- 
gage, and  the  grantee  expressly  agreed  "to 
assume  one-half  of  said  mortgage  as  part  of 
the  consideration  herein  mentioned";  that 
on  January  13,  1910,  Annie  L.  Bitter,  joined 
by  her  husband,  conveyed  lot  3  to  J.  W.  Dans- 
by,  who  expressly  agreed  "to  assume  one- 
half  of  said  mortgage  as  part  of  the  consid- 
erations herein  mentioned" ;  that  on  July  15, 
1913,  Dansby  quitclaimed  lot  3  to  Maggie  E. 
Powell:  that  on  March  14,  1913,  Abbott,  as 
guardian,  quitclaimed  the  interest  of  Earley 
L.  Abbott  In  lot  4  to  Maggie  E.  Powell ;  that 
on  December  27, 1912,  P.  V.  Godwin,  joined  by 
her  husband,  quitclaimed  lot  3  to  Maggie  E. 
Powell.  Proceedings  to  enforce  the  mort- 
gage lien  on  the  two  lots  were  brought  by  the 
receiver  of  the  Building  &  Loan  Association, 
the  mortgagee,  against  Maggie  E.  Powell  and 
her  husband,  who  present  usury  as  a  defense. 
The  court  sustained  exceptions  to  the  answer, 
setting  up  the  defense  of  usury,  and  the  de- 
fendants appealed. 

In  Key  West  Wharf  A  Coal  Co.  v.  Porter, 
63  Fla.  448,  58  South.  599,  Ann.  Cas.  1914A, 
173,  this  court  held  on  the  ground  of  estoppel 
that  "a  subsequent  purchaser,  who  expressly 
assumes  the  payment  of  prior  existing  mort- 
gages upon  property  that  he  buys,  as  part  of 
the  purchase  price  for  such  property.  Is  es- 
topped to  defend  against  the  foreclosure  of 
such  mortgages,  •  •  •  upon  the  ground  of 
usury" ;  and  that  "it  is  well  settled  also  that 
a  person,  claiming  title  under  one  who  is 
estopped,  will  also  be  bound  by  the  estoppel." 
This  holding  Is  adhered  to  and  makes  It  un- 
necessary to  discuss  the  contention  as  to  the 
proper  construction  of  the  statute  of  this 
state  relative  to  usury. 

It  is  argued  that  the  above  rule  should 
not  he  applied  in  this  case,  since  the  title  of 
the  appellants  "Is  based  upon  quitclaim  deeds 
which  contain  no  condition  whereby  the  pay- 
ment of  any  part  of  said  usurious  mortgage 
is  Imposed  upon  them."  But  the  appellants 
have  no  greater  rights  as  to  defenses  than 
their  immediate  predecessors  in  title  had  un- 
der whom  they  are  claiming  and  to  whom 
the  rule  excluding  the  defense  of  usury 
was  applicable.  And  the  rule  is  not  made 
Inapplicable  because  there  was  no  express 


recognition  of  the  here  asserted  usurious 
character  of  the  mortgat^  indebtedness,  or 
because  the  statute  only  cuts  off  all  Interest 
as  a  penalty  for  usury. 

The  further  argument  that,  as  one  of  the 
original  mortgagors,  P.  Y.  Godwin,  quit- 
claimed lot  3  to  Maggie  E.  Powell,  the  latter 
may  assert  a  defense  that  would  be  available 
to  the  original  mortgagor,  cannot  avail  for  the 
reason  that  Maggie  E.  Powell  claims  title  to 
lot  3  by  conveyances  from  the  original  mort- 
gagors through  Bitter,  Abbott,  and  Dansby, 
and  the  quitclaim  from  Polly  V.  Godwin  to 
Maggie  E.  Powell  is  not  material  here,  even 
if  it  could  confer  the  right  to  plead  usury. 

The  order  appealed  from  is  affirmed. 

TAYLOR,  C.  J.,  and  SHAOKLEFORD. 
OOCKBELIi,  and  ELLIS,  JJ.,  concur. 


(69  Fla.  S) 
YAEGER  &  BETHEL  HARDWARE  CO.  et  aL 
V.  PRITZ. 

(Supreme  Court  of  Florida.    Jan.  16. 1915.) 

(Syllabug  hy  tha  Court.} 

1.  MoRTQAOEs   iS=>275—Defbn8I!— Rights  ot 

PURCHASEB. 

Purchasers  for  a  nominal  consideration  of 
property  mortgaged  may  not  defeat  the  mort- 
gage by  alleging  that,  though  executed  by  the 
proper  officers  of  the  mortgagor  corporation, 
they  were  not  "duly,  properly,  or  lawfully  au- 
thorized by  the  corporation  so  to  do,  either  at  or 
before  the  execution  of  the  notes  and  mortgage." 
[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  (J  772-781,  1218;  Dec.  Dig.  «=» 
275.] 

2.  EQurrr  «=>184  —  Pleading  ArnRiULTlTX 
Defense. 

An  affirmative  defense  is  not  made  out  as 
matter  of  pleading  by  merely  demanding  proof  of 
a  fact  alleged  positively  in  the  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Gent 
Dig.  H  422-^6;   Dec.  Dig.  «8=»184.] 

Appeal  from  Circuit  Court,  Leon  County; 
D.  J.  Jones,  Judge. 

Bill  by  Amelia  H.  Prltz,  as  executrix,  etc., 
against  the  Yaeger  &  Bethel  Hardware  Com- 
pany, a  corporation,  and  others.  From  an 
order  striking  a  portion  of  the  answer,  de- 
fendants appeal.    Affirmed. 

J.  A.  Edmondson,  of  Tallahassee,  for  ap- 
pellants. W.  H.  EUls,  of  Tallahassee,  for 
appellee. 

COCKRELL,  J.  A  bill  was  filed  In  Novem- 
ber, 1913,  to  enforce  the  lien  of  a  mortgage 
to  secure  an  Indebtedness  of  $5,000,  due  from 
the  Tallahassee  Tobacco  Company  to  one 
Charles  Blum,  the  mortgage  being  executed 
in  Its  name  by  the  president  and  secretary 
of  the  corporation,  under  seal,  these  officers 
in  their  acknowledgments  claiming  to  act 
under  the  authority  of  the  directors.  This 
mortgage,  covering  about  288  acres  in  Leon 
county,  was  duly  recorded.  Subsequent  to 
this  recordation,  the  Yaeger  &  Bethel  Hard- 
ware  Company   obtained   judgment  In  said 
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county  against  the  tobacco  company,  and  at 
the  execution  sale  thereunder  the  sheriff  sold 
the  land  to  the  hardware  company  and  Louis 
C.  Yaeger  for  the  nominal  sum  of  $10.50.  A 
decree  pro  confesso  was  taken  against  the 
tobacco  company,  the  mortgagor;  but  the 
hardware  company  and  Yaeger  answered  the 
bill  severally,  admitting  that  the  notes  and 
mortgage  were  assigned  In  due  course  to  the 
complainant,  but  demanded  strict  proof  as  to 
the  original  Indebtedness  and  subsequent 
payments  on  the  notes.  While  admitting 
that  they  bad  record  notice  of  the  mortgage 
when  they  obtained  the  Judgment  and  sher- 
iff's deed,  yet  they  allege  that  the  president 
of  the  tobacco  company  executed  the  notes, 
and  the  president  and  secretary  executed  the 
said  mortgage,  "without  being  duly,  properly, 
or  lawfully  authorized  by  said  Tallahassee 
Tobacco  Company  so  to  do,  either  at  or  be- 
fore the  execution  of  the  notes  and  mort- 
gage." Upon  the  motion  of  the  complainant, 
the  court  struck  the  portion  of  the  answer 
seeking  to  make  out  the  defense  Indicated  in 
the  quoted  language,  and  this  ruling  constl- 
tutea  the  contention  on  this  appeal. 

[1,2]  We  discover  no  error  In  this  ruling. 
If  it  be  permitted  to  subsequent  purchasers 
at  an  execution  sale  to  question  the  power 
of  the  officers,  designated  by  the  statute,  as 
the  proper  cheers  to  execute  the  mortgages 
of  a  corporation,  when  the  corporation  de- 
clines to  do  so,  a  showing  stronger  than  the 
one  before  us  must  be  made.  It  is  apparent 
that  the  small  bid  at  the  execution  sale, 
about  three  cents  an  acre,  was  the  result  of 
the  overhanging  mortgage  of  $5,000  upon 
this  land.  No  fraud  or  collusion  between  the 
mortgagor  and  the  mortgagee  Is  even  suggest- 
ed, the  mortgage  antedating  the  Judgment 
more  than  two  years.  It  is  clear  that  the 
facts  alleged  in  the  bill  and  not  denied  In 
the  answer  work  an  estoppel  npon  the  mort- 
gagor corporation,  which  makes  no  defense 
to  the  suit,  and  yet  this  answer  stops  short 
of  allegation  when  it  comes  to  the  question 
of  estoppel — it  denies  authority  of  the  offi- 
cers only  up  to  the  precise  time  of  the  execu- 
tion of  the  mortgage,  when  as  matter  of  law 
any  lack  of  power  might  have  been  conferred 
the  next  day  by  express  ratification  or  by  es- 
toppel. An  affirmative  defense  is  not  made 
out  as  matter  of  pleading  by  merely  demand- 
ing proof  of  a  fact  alleged  positively  in  a 
blU. 

This  portion  of  the  answer  did  not  set  up 
an  equity  for  these  defendants,  who  had  to 
make  out  a  defense  that  would,  be'  available 
to  their  predecessor  in  title  when  their  rights 
accrued.  To  destroy  its  mortgage,  the  to- 
bacco company  would  have  had  to  allege 
more  than  a  want  of  authority  In  its  presi- 
dent and  secretary  at  or  before  the  execu- 
tion of  a  mortgage,  for  an  existing  indebted- 
ness, that  it  had  subsequently  ratified  by  par- 
tial payments.  It  may  further  be  mentioned 
here  that  the  notes,  the  evidence  of  the  in- 


debtedness the  mortgage  was  g^iven  to  secure^ 
were  negotiable  Instruments  and  passed  be- 
fore maturity  to  innocent  holders. 
The  order  ai^>ealed  from  la  affirmed. 

TAYLOR,  0.  J.,  and  SHACKLEPORD  and 
WHITFIELD,  JJ.,  concur.  ELLIS,  X,  dta- 
quallfied,  took  no  part. 

"'"°"°°"  («9  Fla.  23) 

STATE  ex  rei.  SIMPSON  v.  ACKBBLT,  City 

Recorder,  et  aL 
(Supreme  Court  of  Florida.     Jan.   15,  1915.) 

(Svllahiu  by  the  Court.) 

x.  municifai.  cobfobatiorb  «=»67— powebs 

—Exercise— Scope. 

While  municipal  aothority  must  appear 
from  express  or  Implied  statutory  provisions, 
yet^  when  the  authority  does  fairly  appear,  wide 
latitude  is  allowed  in  its  exercise,  where  it  does 
not  appear  that  there  has  been,  in  action  taken, 
an  abuse  of  authority  or  a  violation  of  organic 
or  fundamental  rights. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  144,  148 ;  Dec.  IMg. 
«=»57.] 

2.  Intoxicatino  LiQUoas  i8=9l0— MrnrciPAii 
Regitlations— Chabtkb  Powkbs— Exebcise. 

Under  the  authority  given  in  the  charter 
of  the  city  of  Jacksonville  to  "regulate  •  •  • 
retailers  of  liquors"  and  to  provide  "for  the 
health,  convenience,  and  safety  of  the  citizens," 
the  municipality  may,  by  the  due  exercise  of  its 
police  power,  circumscribe  the  area  within  which 
intoxicating  liquors  may  be  sold  in  an  election 
district  within  the  city  where  such  sale  is  law- 
ful under  the  state  law,  when  such  municipal 
action  is  not  so  arbitrary  and  unreasonable  as 
to  deny  due  process  or  equal  protection  of  the 
law ;  the  regulation  being  designed  not  to  unlaw- 
fully effectuate  prohibition  but  merely  to  localize 
sales  of  intoxicating  liquors  in  the  election  dis- 
trict in  the  city. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §S  7-12 ;  Dec.  Dig.  «=>10.] 

3.  CONSTITTTTIONAL    LAW     «=»225    —    BqUAI. 

Pbotection  or  Laws— Disobimination. 
The  mere  fact  that  only  one  liquor  dealer 
is  affected  by  a  municipal  regulation  design^  to 
localize  the  sale  of  liquors  in  an  election  district 
in  the  city  does  not  show  arbitrary  and  unrea- 
sonable or  unjust  discrimination  in  violation  of 
organic  rights. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  CentDig.  $S  6S1,  682;  DecDig.  <e=3225.1 

4.  CoNSTirunoifAL  Law  9=»87  —  Riortb  or 

PBOPEBTY— POIJOE  POWKB. 

Property  la  held  and  used  subject  to  the 
lawful  exercise  of  the  police  power  of  the  state, 
and  an  unlawful  exercise  of  such  power  is  not 
shown  in  this  case. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  {8  158-171 ;   Dec  Dig.  <S=»87.] 

5.  CoNSTrrunoRAi.  Law  ^»4S— Bquai,  Pbo- 
tection—Burden  OF  Proof. 

The  burden  is  on  those  who  assert  a  denial 
to  them  of  the  equal  protection  of  the  laws  to 
make  such  denial  in  fact  appear;  and  that  bur- 
den is  not  successfully  carried  in  this  case. 

[Ed.  Note. — For  other  cases,  see  ConstitntioDal 
Law,  Cent  Dig.  S  46;   Dec.  Dig.  «=»4a] 

Error  to  Circuit  Court,  Duval  County; 
Daniel  A  Simmons,  Judge. 

Mandamus  by  the  State,  on  the  relation  o' 
T.  H.  Simpson,  against  O.  D.  Ackerly,  as  City 
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Recorder,  and  others.  Judgment  for  de- 
fendants, and  relator  brings  error.  Af- 
flrmed. 

J.  E.  &  Jnllan  Hartrldge,  of  Jacksonville, 
for  plaintiff  In  error.  Odom  ft  Crawford,  of 
Jacksonville,  for  defendants  In  error. 

WHITFIELD,  J.  An  altematlTe  writ  of 
mandamus  was  issued  from  tlie  drcait  court 
commanding  the  dty  officials  to  recommend 
the  issuance  of  and  to  issue  to  the  relator  a 
license  to  sell  intoxicating  liquors  at  400  and 
402  Bridier  street  in  the  city  of  Jackson- 
Till  e,  or  to  show  cause  for  not  doing  so.  The 
alternative  writ  in  eftect  alleges  that  the 
relator  bad  compiled  with  the  law  which 
vonld  authorize  Mm  to  procure  a  license  to 
engage  in  the  retail  sale  of  intoxicating  Uq- 
nors  In  a  certain  election  district  In  Duval 
comity  embracing  a  portion  of  the  city  of 
Jacksonville  at  a  place  where  he  had  for 
several  years  engaged  in  such  business,  and 
that  a  renewal  of  the  city  license  was  de- 
nied him  because  the  city  had  by  an  amend- 
ed ordinance  "peremptorily  and  without  val- 
id reasons  eliminated"  lots  1  and  8  in  block 
38  from  the'  circumscribed  area  in  such  elec- 
tion district  In  which  Intoxicating  liquors 
may  be  sold,  and  that  the  relator's  place  of 
business  is  In  said  lot  8.  It  is  alleged  that 
the  action  of  the  dty  and  its  officials  is  un- 
authorized and  deprives  the  relator  of  prop- 
erty rights  secured  to  him  by  organic  law. 
A  demurrer  to  the  alternative  writ,  being 
equivalent  to  a  motion  to  quash,  was  sus- 
tained, and  the  relator  declining  to  plead 
further,  final  Judgment  for  the  respondents 
was  rendered,  to  which  the  relator  took  a 
writ  of  error. 

[1]  The  charter  statutes  authorize  the  dty, 
by  ordinance,  "to  license,  tax  and  regulate 

*  *  •  retailers  of  liquors,"  and  "to  pass 
all  ordinances  necessary  for  the  health,  con- 
venience and  safety  of  the  dtizens." 

While  munldpal  authority  must  appear 
from  express  or  Impllerl  statutory  provisions, 
yet,  when  the  authority  does  fairly  appear, 
wide  latitude  is  allowed  in  its  exerdse,  where 
it  does  not  appear  tLat  there  has  been,  in 
action  taken,  an  abuse  of  authority  or  a  vio- 
lation of  organic  or  fundamental  rights. 

[2]  It  is  clear  that  the  municipality  may, 
under    its     charter     authority,     "regulate 

•  •  •  retailers  of  liquors"  and  provide 
"for  the  health,  convenience  and  safety  of 
the  dtizens,"*  by  the  direct  and  reasonable 
exercise  of  its  police  power  in  drcumscrib- 
Ing  the  area  within  which  intoxicating  liq- 
uors may  be  sold  in  an  election  district, 
where  such  sale  Is  lawful  under  the  state 
law,  when  such  municipal  action  is  not  so 
arbitrary  and  unreasonable  as  to  deny  to 
any  one  due  process  of  law  or  the  equal  pro- 
tection of  the  laws,  and  the  regulation  does 
not  unlawfully  effectuate  a  prohibition  bat 
idmply  localizes  such  sales  in  the  election 


district  See  Howland  v.  State  ex  rel.  Zlrkle- 
bach,  86  Fla.  422,  47  South.  963,  21  L.  R.  A. 
(N.  S.)  192,  where  the  right  of  the  dty  to 
regulate  the  places  where  liquors  could  be 
sold  was  recognized,  and  the  action  of  the 
city  was  not  upheld  because  the  regulation 
was  through  the  taxing  power  and  not  the 
police  power,  and  the  license  tax  was  on  the 
admitted  facts  held  to  be  apparently  exces- 
sive, so  as  to  unjustly  discriminate  and  to 
be  unreasonable  and  arbitrary.  This  hold- 
ing does  not  conflict  with  Ex  parte  Theisen, 
30  FU.  529,  11  South.  901,  32  Am.  St.  Rep. 
86,  or  with  Mernaugh  v.  City  of  Orlando,  41 
Fla.  433,  27  South.  34,  and  Malone  v.  City 
of  Quincy,  66  Fla.  52,  62  South.  922. 

The  facts  alleged  in  the  alternative  writ 
and  admitted  by  the  demurrer  do  not  show 
that  the  dty  acted  "without  valid  reasons," 
and  that  the  relator's  place  of  business  was 
arbitrarily  and  unlawfully  excluded  from  the 
area  wherein  liquors  may  be  sold  within  the 
election  district,  where  sncb  sales  are  lawful. 

[3-5]  The  or^nal  ordinance  prescribes 
that  liquors  shall  not  be  sold  by  retail,  "ex- 
cept on  proi)erty  fronting  or  abutting  on" 
stated  streets,  including  "on  Bridier  street 
from  Duval  street  to  Church  street."  It  ap- 
pears that  the  block  upon  which  relator  for- 
merly conducted  his  liquor  business  is  the 
only  block  on  Bridier  street  between  Duval 
and  Church  streets,  and  consequently  the  only 
block  on  Bridier  street  where  the  sale  of  in- 
toxicating liquors  was  permitted.  The  amend- 
ment here  assailed  in  effect  merely  forbids  the 
sale  of  liquors  in  that  block  fronting  on  Bri- 
dier street,  which  it  is  stated  "is  entirely  sep- 
arated from  the  other  parts  of  the  district" ; 
and  such  action  may  be  designed  to  effectu- 
ate better  police  supervision  and  regulation, 
or  for  other  purposes  to  conserve  "the  health, 
convenience  and  safety  of  the  dtizens."  The 
mere  fact  that  relator  may  be  the  only  liq- 
uor dealer  affected  by  the  amended  ordi- 
nance does  not  show  arbitrary  and  unrea- 
sonable or  unjust  discrimination  in  the  regu- 
lation which  is  a  direct  exercise  of  the  police 
power  of  the  dty  relating  to  localities  and 
not  to  persons,  and  adopted  presumably  In 
the  interest  of  the  general  welfare,  possibly 
to  meet  changed  conditions  or  other  matters 
affecting  the  health  and  safety  of  the  citi- 
zens. The  original  ordinance  apparently  dis- 
criminated In  favor  of  the  relator,  and  the 
amendment  avoids  such  discrimination. 
Property  is  held  and  used  subject  to  the 
lawful  exercise  of  the  police  power  of  the 
state,  and  an  unlawful  exercise  of  sudi 
power  is  not  shown  in  this  case.  The  bur- 
den is  on  those  who  assert  a  denial  to  them 
of  the  equal  protection  of  the  laws  to  make 
such  denial  In  fact  appear;  and  that  burden 
is  not  successfully  carried  in  this  case. 

Judgment   affirmed. 

TAYLOR,  Q  J.,  and  SHACKLBJFORD,. 
COCKRELL,  and  ELLIS,  JJ,,  concur. 
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FIRST    NAT.    BANK    OF    ABBEVILLE   y. 
JOHNSON  et  al.    (No.  531.) 

(Supreme   Conrt  of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Advebbe  Possession  ^=»40 — Requisites— 
AcTTTAi.  Possession. 

One  claiming  by  adverse  possession  not  un- 
der color  of  title  must  show  an  actual  posses- 
sion of  the  land  in  controversy  for  the  stautory 
period. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  148-183 ;  Dec.  Dig.  (S=» 
40.] 

2.  Advebbk  PoBaBssiON  4=3ll5— Evidence— 
Sdfbioiknct. 

In  ejectment,  evidence  held  sufficient  to 
take  to  tiie  jury  the  question  whether  defend- 
ant's predecessor  had  been  in  actual  possession 
of  the  land  for  the  statutory  ^riod,-  though  he 
did  not  live  thereon  and  cultivated  it  only  5 
scattered  years  out  of  15. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  314,  691-701;  Dec.  Dig. 
<g=>115.] 

3.  Ejectment  «=»9— Rionr  of  Action— Pos- 
session OF  Gbantob. 

Plaintiff  in  ejectment  suing  in  its  own 
name,  cannot  recover  if  any  conveyance  in  its 
chain  of  title,  executed  prior  to  the  enactment 
of  Code  1907,  S  3839,  providing  that  the  action 
shall  be  brought  in  the  name  of  the  person  enti- 
tled to  possession,  though  be  obtained  his  title 
from  a  grantor  who  was  not  in  possession,  was 
executed  while  the  land  was  adversely  held. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  {§  16-29;  Dec.  Dig.  «=»9.] 

4.  Advebse  Possession  iS=>38  —  Admissibil- 
ity of  Evidence — Claim  of  Possessor. 

Where  adverse  possession  is  in  issue,  evi- 
dence that  one  in  possession  was  claiming  the 
land  is  admissible,  since  that  is  an  essential 
element  of  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.   |  147;    Dec.  Dig.  «=>38.] 

5.  Appeal    and    ETBbob    €=>1052— Habmlebs 
Ebbob— Admission  of  Evidence — Cdbe. 

The  erroneous  admission  in  ejectment  upon 
disclaimer  of  evidence,  admissible  only  to  show 
adverse  possession,  was  cured  by  the  subsequent 
injection  of  the  general  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  4171-4177;  Dec.  Dig. 
«=»1052.] 

Appeal  from  Circuit  Court,  Henry  County ; 
M.  SoUle,  Judge. 

Syectment  by  the  First  National  Bank  of 
AbberlUe  against  Frank  Johnson  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 

Plaintiff  claims  through  J.  R.  Ward,  and 
defendants  claim  through  E.  0.  Ward,  by  ad- 
verse possession.  J.  R.  Ward  and  E.  C. 
Ward  are  brothers,  and  sons  of  C.  Ward, 
who  owned  the  track  In  controversy  and  the 
adjacent  lands.  On  March  7,  1891,  C.  Ward 
conveyed  to  J.  R.  Ward,  in  addition  to  the 
other  tracts,  "all  the  land  known  as  the 
land  I  bought  from  W'.  H.  Johnson,  lying 
north  of  the  upper  Abbeville  and  Franklin 
roads,  containing  about  60  acres."  On  the 
same  day  he  conveyed  to  E.  C.  Ward,  be- 
sides  other   tracts,  certain  subdivisions   of 


sections  10  and  11,  township  28,  range  7, 
wherein  lay  the  land  in  suit,  part  of  the  W. 
H.  Johnson  land,  but  with  the  recital,  "ex- 
cept 60  acres,  more  or  less,  being  all  of  said 
W.  n.  Johnson  land,  lying  north  of  the  upper 
Abbeville  and  Franklin  roads,  which  we  have 
deeded  to  our  son  J.  R-'Ward."  Both  J.  R. 
and  E.  C.  Ward  testlfled  to  the  effect  that 
E.  C.  Ward  received  possession  of  the  land 
In  suit  (lying  Just  west  of  the  Lawrencevllle 
and  Franklin  roads)  from  their  father,  who 
pointed  out  this  road  to  them  as  the  bound- 
ary between  their  respective  lands;  that  6. 
C.  Ward  claimed  all  of  this  tract  under  his 
deed,  and  held  possession  of  it  until  he  con- 
veyed it  to  defendant's  landlord  In  1906; 
and  that  J.  R.  Ward  did  not  hold  it  or  claim 
It  at  any  time. 

Espy  &  Farmer,  of  Dothan,  and  H.  L 
Martin,  of  Ozark,  for  appellant  W.  Li.  Lee, 
of  Colombia,  for  appellees. 

SOMERVILLB,  J.  [1]  It  Is  clear  that 
upon  the  paper  titles  exhibited  the  plaintiff 
would  have  been  entitled  to  recover  the  tract 
of  land  In  controversy.  It  Is  clefir  also  that, 
the  defendants'  predecessor  in  title,  E.  C. 
Ward,  being  without  color  of  title,  they 
could  defeat  the  plaintiff's  paper  title  only 
by  showing  an  actual  adverse  possession  of 
the  tract  by  E.  C.  Ward  for  at  least  three 
ycRrs  and  three  months  prior  to  April  23, 
1906,  the  date  of  his  sale  to  the  defendant 
Hutto,  whose  possession  since  then  Is  not 
controverted. 

[20  It  Is  Insisted  for  the  appellant  (plain- 
tiff below)  that  the  evidence  falls  to  show 
such  a  possession  by  E.  C.  Ward,  and  that 
therefore  the  plaintiff  was  entitled  to  a  per- 
emptory instruction  to  the  Jury. 

But  there  is  testimony  that  E.  C.  Ward 
iield  possession  from  1891  unUl  1906.  It  is 
true  It  clearly  appears  that  he  did  not  live 
on  the  land,  and  that  it  was  cultivated  by  his 
tenants  only  about  6  scattered  years  out  of 
the  16;  but  it  does  not  appear  that  he  did 
not  have  possession  all  the  whUe  by  some 
other  acts  or  means,  and,  as  the  evidence 
stands,  the  question  of  title  by  adverse  i>08- 
session  was  an  Issue  properly  submitted  to 
the  Jury. 

[3]  It  may  be  remarked  that  If  any  of  the 
mesne  conveyances  In  the  plaintiff's  duiln  of 
title,  of  date  prior  to  the  operation  of  sec- 
tion 3839  of  the  Code  of  1907,  were  executed 
while  the  land  in  suit  was  adversely  held, 
the  plaintiff  could  not  recover,  as  it  here 
sues,  in  its  own  name.  Orant  t.  Nations,  172 
Ala.  83,  S5  South.  310.  The  burdm  of  proof 
was,  of  course,  upon  the  defendants  to  show 
such  a  status  on  the  dates  of  those  convey- 
ances. 

[4j  On  the  issues  of  adverse  possession,  it 
was  proper  for  the  defendants  to  show  that 
E.  C  Ward  was  claiming  the  land  daring 
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the  possessory  period;  that  being  an  essen- 
tial element  of  adverse  possession. 

[S]  And  althougb,  when  this  evidence  was 
admitted,  it  was  not  relevant  to  the  then 
sole  issue  npon  disclaimer,  It  became  relevant 
by  the  snbseqnent  Injection  of  the  general 
Issne;  and  the  error  of  its  original  admis- 
sion was  thereby  rendered  harmless. 

The  Judgment  will  be  affirmed. 

Affirmed. 

ANDEHSON,  C.  J.,  and  MAYFIELD  and 
GABX>NE}R,  33.,  concnr. 

fUO  AIJL  «D  " 

MONTGOMERY  BANK  ft  TRUST  00.  T. 

JACKSON.     (No.  108.) 

(Sapreme  Court  of  Alabama.    Nov.  7, 1814. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Novation    ®=>4r— Requibitiu  —  Dibcqabos 
or  Existing  Obugation. 

To  constitute  a  novation,  the  extinguishment 
of  the  original  contract  and  liability  thereunder 
must  be  a  result  of  a  new  independent  contract, 
and  whether  there  is  a  substitution  of  a  new 
contract  for  the  original  depends  on  the  inten- 
tion of  the  parties,  ascertained  from  the  facts. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent.  Dig.  {  4;  Dec.  Dig.  «=>4.] 

2.  Novation   ®=»4— Reqdisitks  —  Dischabob 
or  Existing  Obligation. 

A  stockholder  was  indebted  to  the  corpora- 
tion on  a  note  for  money  loaned  to  him.  The 
corporation,  as  an  extension  of  the  note,  ob- 
tained a  new  note  executed  by  a  third  person  as 
maker  and  the  stockholder  as  indoraer.  Held, 
that  the  original  note  was  not  extinguished  by 
novation,  and  the  corporation,  entitled  to  en- 
force a  lien,  under  Code  1907,  f  8476.  oil  the 
stock  as  against  the  original  not«,  retained  the 
right,  as  against  another  creditor  of  the  stock- 
holder. 

[Ed.  Note.— For  other  cases,  see  Novation, 
Cent  Dig.  I  4;    Dec.  Dig,  «=»4.1 

3.  Bnxs  AND  Notes  <8=s>430— Patmbnt— New 
Note. 

The  execution  of  the  new  note  was  not  a 
payment  of  the  original  note,  so  as  to  extinguish 
the  lien  of  the  corporation. 

[EJd;  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  U  1251-1256;  Dec.  Dig.  «=» 
430.] 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Suit  by  WUliam  Jackson  against  the  Mont- 
gomery Bank  ft  Trust  Company,  to  deter- 
mine priority  of  debt  and  to  subject  the 
property  and  assets  on  which  the  company 
has  a  Hen  for  the^  payment  of  its  debts  other 
than  the  stock  held  by  complainant  and  for 
an  orider  of  sale  of  the  stock  and  the  pay- 
ment of  complainant's  debt  out  of  the  pro- 
ceeds of  the  same.  From  a  decree  for  com- 
plainant, defendant  appeals.  Reversed  and 
rendered. 

Ball  ft  Samford,  of  Montgomery,  for  ap- 
pellant W.  A.  Onnter,  of  Montgomery,  for 
appellee. 

McCLELIiAN,  J.  This  bill  sought,  and  the 
decree  below  made  effective,  a  lien,  In  favor 


of  complainant  (appellee  Jackson)  npon 
shares  of  the  capital  stock  of  the  appellant 
banking  company  superior  to  that  asserted 
by  the  banking  company,  another  creditor  of 
the  common  debtor,  lAJBseter,  as  npon  the 
right  provided  by  Code,  S  3476,  which,  as 
presently  important,  reads: 

"All  such  corporations  have  a  lien  on  the 
shares  of  its  stockholders,  for  any  debt  or  lia- 
bility incnrred  to  it  by  a  stockholder,  before  a 
notice  of  a  transfer  or  levy  on  such  shares. 
•    *    • » 

The  conclusicm  there  prevailed: 

'TThat  there  was  a  complete  novation  of  the 
original  contract  of  indebtedness  of  Lasseter  to 
the  bank  when  the  bank  took  his  (Lasseter's) 
liability  as  an  indoraer  to  the  note  in  question 
and  discharged  him  of  his  primary  liability  as  a 
maker  of  the  note  February  28,  1912.  The  no- 
vation of  the  contract  of  indebtedness  of  Las- 
seter to  the  bank  was  made  after  notice  to  the 
bank  of  the  hypothecation  of  the -stock  by  Las- 
seter to  Jackson.    •    •    • " 

[1]  An  essential  factor  in  novation  is  the 
discharge  from  liability,  under  the  original 
contract,  of  him  who  Is  bound  by  the  original 
obligation  of  which  novation  Is  asserted.  The 
"extinguishment  of  the  old  contract"  must  be 
a  result  of  the  new,  Independent  contract 
29  C^a  pp.  1130,  1131,  1133-1136 ;  McDonnell 
V.  Ala.  Ins.  Co.,  85  Ala.  401,  413-115,  6  South. 
120.  Whether  in  a  given  case  this  essential 
featnre,  viz.,  substitution  of  a  new  contract 
for  the  old,  was  present  is  a  question  of  In- 
tention, to  be  deduced  from  the  facts  and 
circumstances.  McDonnell  v.  Ala.  Ins.  Co., 
sapra ;  29  Cyc.  pp.  1134, 1135. 

In  order  to  sustain  the  view  prevailing 
below,  it  must  be  found  from  this  record  that 
there  was  an  intent  common,  at  least  to  the 
banking  company  and  the  original  debtor, 
that  the  original  contract  of  February  27, 
1912,  was  extinguished  by  the  dealings  of 
March  28,  1912,  in  which  dealings  the  banlc- 
ing  company  accepted  notes  of  the  Hill 
Crest  Land  (Company,  Indorsed  by  Lasseter. 

[2]  By  the  agreed  statements  of  facts  the 
presence  of  that  intention  is  affirmatively  de- 
nied.    That  agreement  contains  these  recitals: 

"That  the  Montgomery  Bank  ft  Trust  Com- 
pany held,  as  collateral  security  for  these  loans, 
the  various  items  as  set  out  in  the  answer  to 
the  first  interroRatory,  and  on  the  27th  of  Jan- 
nary,  1913,  foreclosed  its  several  collateral  mort- 
eases  and  all  of  the  collateral  held,  except  as 
hereinafter  stated,  buying  in  the  game  itself, 
at  and  for  the  sum  of  seven  thousand  one  hun- 
dred forty-six  dollars  ($7,146),  which  said  seven 
thousand  one  hundred  forty-six  dollars  ($7,146) 
was  at  that  time  due  to  the  Montgomery  Bonk 
&  Trust  Company  by  the  Hill  Crest  Land  Com- 
pany, for  the  principal,  interest  and  attorneys' 
tees  on  three  notes  due  October  1st  November 
Ist,  and  December  1st  1912,  which  three  notes 
were  a  continuation  and  extension  of  the  amount 
due  to  the  Montgomery  Bank  &  Trust  Com- 
pany before  that  time,  extending  back  to  Decem- 
ber, 1910;  the  said  debts  being  originally  con- 
tracted by  L.  Lasseter  &  Company.  That,  in 
addition  to  the  amount  above  set  out  the  Hill 
Crest  Land  Company  was  and  is  still  indebted 
to  the  Montgomery  Bank  ft  Trust  Company, 
upon  a  note  dated  March  28,  1912,  and  indorsed 
by  L.  Lasseter,  payable  on  demand,  which  said 
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note  is  an  extension  of  8  note  given  by  L.  Las-  f 
seter  for  money  loaned  him  on  the  27th  day  of 
February,  1912,  payable  on  demand,  to  secure 
which  there  was  deposited  at  the  time  ware- 
house receipts  representing  forty  (40)  bales  of 
cotton,  which  cotton  subsequently,  without  the 
consent  or  knowledge  of  the  bank,  was  sold  and 
disposed  of  by  G.  K  Harden  &  Company,  of 
which  firm  Ii.  Lasseter  was  a  partner,  to  parties 
unknown  to  respondent,  and  both  6.  L.  Harden 
and  L.  Lasseter  have  since  been  declared  bank- 
rupts; none  of  the  proceeds  of  which  were  paid 
to  the  Montgomery  Bank  &  Trust  Company, 
and  for  which  it  haa  receiTed  nothing." 

It  there  appears  that  the  dealing  of  March 
28,  1912,  was  an  extension  of  original  ob- 
llgatibns,  both  from  Lasseter  and  the  Hill 
Crest  Land  Company;  and  that  the  note 
of  the  last-named  date,  signed  by  Lasseter  as 
indorser,  was  "an  extension  of  a  note  given 
by  L.  Lasseter  for  money  loaned  him  on  the 
27th  day  of  February,  1912."  These  terms 
afBrmatively  exclude  the  idea  tliat  the  orig- 
inal obligation  of  February  27,  1912,  was  in- 
tended to  be  extinguished.  On  the  contrary, 
the  process  and  intent  was  to  continue  that 
obligation,  and  not  to  substitute  for  it  the 
contract  or  contracts  of  March  28,  1912.  We 
do  not  find  in  the  record  any  evidence  of  the 
surrender  by  the  banking  company  of  the 
note  of  February  27,  1912.  If  Lasseter  had 
not  become  a  bankrupt,  and  the  Imnklng 
company  had  sued  him  on  the  note  of  Febru- 
ary 27,  1912,  he  could  not,  on  the  facts  here 
disclosed,  have  sustained  a  defense  that  his 
liability  under  the  contract  of  February  27, 
1912,  had  been  extinguished  by  the  subse- 
quent acts  and  dealings  of  March  28,  1912. 
The  fact  that  the  banking  company  accepted, 
on  March  28,  1912,  cumulative  security, 
whereon  Lasseter  was  an  Indorser  of  the  note 
of  the  Hill  Crest  Laud  Company,  does  not,  of 
-course,  establish  an  intention  on  the  part  of 
banking  company,  the  creditor,  to  substitute 
the  latter  obligation  for  the  former.  The 
result  is  tliat,  even  though  notice  of  the 
transfer  of  the  shares  of  stock  by  Lasseter 
as  collateral  for  the  note  given  by  him  to  ap- 
pellee was  effectively  given  the  banking  com- 
pany's officer  and  representative  on  March 
12, 1912,  the  lien  of  the  banking  company  had 
theretofore  attached  to  the  stock,  in  virtue 
of  the  statute  before  quoted,  and  was  not 
extinguished  by  a  novation  effected  on  March 
28, 1912. 

[31  It  is  further  insisted  for  the  appellee 
that  the  Lasseter  note  of  February  27,  1912, 
was  paid  by  the  subsequent,  in  order,  credit 
item,  placed  on  the  Lasseter  account  on  the 
books  of  the  beCnking  company,  which  credit 
item  was,  -in  turn,  based  upon  the  obligations 
of  March  28,  1912.  The  principle  relied  on 
In  this  connection  is  thus  stated  in  the  first 
and  second  headnotes  of  the  leading  author- 


ity cited  on  brief  for  appellee,  vis.,  HarrlstHi 
V.  Johnston,  27  Ala.  445: 

"(1)  When  there  is  a  ronning  account  be- 
tween debtor  and  creditor,  a  general  payment, 
in  the  absence  of  any  application  by  the  par- 
ties, and  where  the  character  of  the  dealings  or 
other  circumstances  do  not  show  a  different  in- 
tention, will  be  applied  by  law  to  the  cbarees 
in  the  order  of  time  in  which  they  accrued, 
without  reference  to  the  fact  that  one  item  may 
be  better  secured  than  another,  since  the  partic- 
ular parts,  being  blended  together  in  one  com- 
mon account,  have  no  longer  any  separate  ex- 
istence, and  the  balance  only  is  considered  as 
due. 

"(2)  The  forgoing  mle  applies  in  this  case, 
where  the  defendant  became  surety  for  the  debt- 
or on  a  note  given  to  his  commission  merchant, 
with  whom  he  had  a  running  account  for  ad- 
vances made,  cotton  sold,  etc.,  on  which  the 
note  was  credited  when  received,  and  debited 
when  due;  an  account  current  being  rendered 
to  the  debtor  after  the  maturity  of  the  note, 
showing  a  balance  against  him  larger  than  the 
amount  of  the  note,  and  the  subsequent  pay- 
ments being  credited  on  general  account" 

After  restating  the  substance  of  the  role 
reproduced  above,  reference  thereto  was  thus 
made  in  Stlckney  v.  Moore,  108  Ala.  590,  S97, 
19  South.  76,  80: 

"This  principle  applies  where  there  are  several 
distinct  demands,  or  to  a  running  account  con- 
sisting of  several  items  of  debit  and  credit,  un- 
less facts  exist  which  show  that,  according  to 
the  justice  and  equity  of  the  case,  or  the  in- 
tention of  the  parties  deducible  from  the  circum- 
stances, a  different  application  should  be  made." 

Of  course,  before  there  can  arise  in  any 
case  a  question  as  to  the  application  of  pay- 
ments, there  must  be  a  payment;  that  la, 
the  delivery  by  the  debtor  or  his  representa- 
tive.to  the  creditor  or  his  representative  of 
money  or  some  other  value  with  the  intention 
on  the  part  of  the  debtor  to  pay  the  debt  in 
whole  or  in  part  and  the  acceptance  thereof, 
by  the  creditor,  as  payment  Smith  v.  Pitts, 
167  Ala.  461,  468,  52  South.  402.  An  Inquiry 
of  payment  vel  non  comprehends  the  ascer- 
tainment of  intention.  Lee  v.  Green,  83  Ala. 
491,  3  South.  785.  Under  the  agreed  state- 
ment of  facts,  particularly  the  features  there- 
of before  referred  to  in  this  opinion,  there 
was  no  Intention  to  satisfy  and  extinguish 
the  obligation  of  which  the  dealing  of  March 
28, 1912,  was  a  continuation — an  extension. 

The  lien  created  by  the  statute  (section 
3476)  attached  before  notice  was  given  ap- 
pellant of  the  transfer  of  the  stock  to  appel- 
lee; and  It  was  not  extinguished  by  nova- 
tion or  by  payment  of  the  indebtedness  by 
the  dealings  of  March  28,  1912.  The  decree 
is  laid  In  error.  It  Is  reversed ;  and  a  de- 
cree will  here  be  entered  denying  the  relief 
prayed  in  the  amended  bill. 

Reversed  and  rendered. 

SATRB,  DE  GRAFFENRIED,  and  OABIV 
NER,  JJ.,  concur. 
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AUTREY   ▼.    STATE,     (No.  836.) 

'Supreme  Court  of  Alabama.     Nov.  19,  1914. 
Reheariog  Denied  Jan.  21.  1915.) 

1.  JcKY   «=a70— Impaneling — Venibe. 

ThBt  a  copy  of  the  venire  contained  the 
names  of  persons  not  drawn  and  summoned  is 
no  ground  for  motion  to  quash,  in  view  of  Jury 
Act  1909  (Acts  Sp.  Sess.  1909,  p.  317)  |  29, 
providing  that  no  objection  can  be  tal<en  to 
any  venire  except  for  fraud  in  not  drawing  and 
summoning  jurors. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
IMg.  S!  310-330,  340,  350;  Dec  Dig.  <S=>70.] 

2.  Homicide  ®=»203— Etidencb— Dtiho  Dkc- 
laiiation& 

Statements  by  deceased  as  to  the  cause  of 
the  killing,  made  after  be  had  been  informed 
that  his  wounds  were  fatal,  were  admissible  as 
dying  declarations. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  U  430-437;  Dec  Dig.  «s>203.] 

8.  Homicide  <3=»214— Etidencb— Dtino  Deo- 

labations. 

A  dying  declaration  that  there  was  no 
canse  for  the  killing  is  relevant. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  448-^50;  Dec.  Dig.  <S=a214.] 

4.  Cbiminal   Law    «=3695  —  Tbial  —  Obj)B0> 

noNS— SurFICIERCT. 

Where  a  dying  declaration,  if  objectiona- 
ble, was  so  only  because  a  conclusion  of  the 
witness,  and  no  objection  was  made  on  that 
ground,  its  reception  in  evidence  was  proper; 
the  grounds  assigned  being  inapt 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f(  1633-1638;  Dec.  Dig.  «=» 
695.1 

6.  Homicide  «=»214— Dying  Declaration— 

Scope. 

That  part  of  a  dying  declaration  in  which 
deceased  said  that  accused  had  murdered  him 
and  that  he  hoped  that  the  people  of  the  county 
would  see  that  accused  was  dealt  with  justly 
is  inadmissible. 

[Ed.  Note.— For  other  cases,  aee  Homicide, 
Cent  Dig.  H  448-450;  Dec.  Dig.  <8=»214.] 

6.  Cbiminal   Law   «s»695  —  Tbiai,— Objec- 
tions. 

Accused  cannot  complain  of  the  admission 
of  a  dying  declaration  because  a  part  of  it  was 
improper,  where  other  portions  were  admissible, 
and  the  only  objection  which  was  to  the  whole 
was  not  well  taken. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1633-1638;  Dec.  Dig.  «=» 
60S.] 

7.  Cbiminal  Law  <s>1120— Appeal— Show- 

INO. 

In  the  absence  of  a  showing  as  to  what 
would  have  been  the  answer,  the  exclusion  of  a 
qaestion  to  a  witness  cannot  be  held  erroneous. 
[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2931-2937;  Dec.  Dig.  «=» 
1120.] 

8.  HoMioiDB   $=>163  —  Evidence  —  ADMI8SI- 

BIUTT. 

Without  evidence  of  self-defense,  testimony 
of  deceased's  threats  and  bad  character  for 
peace  and  quiet  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fi  310-817;  Dec  Dig.  «8=>163.] 

9.  Cbiminai.  Law  ^=>1144— Appeal— Pbe- 

8UMPTI0NS. 

Where  the  bill  of  exceptions  did  not  show 
that  the  whole  of  the  showing  for  one  of  the 
absent  witnesses  was  excluded,  it  must  be  pre- 


sumed on  appeal  that  the  admissible  portlona 
were  received. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  K  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037;    Dec.  Dig.  «=3U44.1 

10.  Cbiminal  Law  €=600— Evidence— Con- 
tinuance—Showing. 

Without  the  consent  of  the  state's  solici- 
tor, accused  cannot  change  the  showing  for  an 
absent  witness  as  orii^nally  agreed  to  and  ad- 
mitted by  the  state. 

[Ed.  Note.— For  other  cases,  see  (Criminal 
Law,  Cent  Dig.  {{  1342-134771604 ;  Dec.  Dig. 
<S=>600.] 

11.  Cbiminal  Law  ^s>390— Homicide  «s>169 
—Evidence— Admissibilit. 

Testimony  by  accused,  that  he  did  not  get 
out  of  his  buggy  for  the  purpose  of  fighting  de- 
ceased, that  deceased  had  once  attempted  to 
cut  his  throat  and  that  accused  had  avoided 
deceased  at  several  places,  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  858;  Dec.  Dig.  «s»390;  Homicide, 
Cent  Dig.  H  341-350;  Dec  Dig.  «=»ie9.] 

Appeal  from  Circuit  Court,  aarke  County; 
John  T.  Lackland,  Judge. 

John  Thomas  Antrey  was  convicted  of 
murder,  and  he  appeals.    Affirmed. 

The  motion  to  quash  was  based  on  three 
grounds:  (1)  Because  there  appears  npon 
said  copy  of  the  venire  served  npon  defend- 
ant the  name  of  Elvln  G.  Adams,  and  no 
such  person  Is  drawn  and  summoned.  (9 
Same  as  to  Higgle  Williams.  (3)  Same  as 
to  Wm.  H.  Mobley.  Dr.  Pngh  stated  that, 
while  deceased  did  not  say  anytblnK  about 
dying,  yet  be  asked  him  (the  doctor)  after 
he  had  made  the  examination,  what  he 
thought  of  his  condition,  and  be  told  bim  be 
was  fatally  shot;  that  deceased  then  sent 
for  an  attorney  to  fix  up  his  business,  and 
after  the  business  bad  been  arranged,  and  In 
about  six  hours  after  he  was  shot,  deceased 
died;  that  all  that  was  said  about  death 
was  that  he  (the  doctor)  told  deceased  bis 
wounds  were  fatal;  whereupon  the  dying 
declarations  were  admitted. 

T.  J.  Bedsole,  of  Orove  HUl,  and  J.  V. 
Boyles,  of  Thomasville,  for  appellant  R.  C. 
Brickell,  Atty.  Gen.,  and  W.  L.  Martin,  Aast 
Atty.  Gen.,  for  the  Stete. 

SOMERVILLE,  J.  [1]  The  motion  to 
quash  the  special  venire  on  the  ground,  of 
discrepancies  between  the  orig^al  venire 
and  the  copy  served  on  the  defendant  was 
without  merit  Jury  Act  of  Aug.  31,  1909,  S 
29;  BeU  v.  State.  115  Ala.  25,  22  South.  526. 

[2]  It  sufficiently  appeared  that  the  dec- 
larations of  the  deceased,  as  testlfled  to  by 
the  witnesses  for  the  state,  were  made  under 
a  sense  of  Impending  dissolution,  and  the  ob- 
jections based  upon  the  insufficiency  of  the 
predicate  were  properly  overruled. 

[3,4]  The  deceased's  declaration  to  Dr. 
Pugh,  that  there  was  "no  cause"  for  the 
killing,  was  obviously  relevant;  and,  If  ob- 
jectionable at  all,  It  was  objectionable  only 
because  it  was  a  conclusion  of  the  witness. 
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No  sadb  objection  was  made,  and  tlie 
grounds  assigned  were  Inapt 

[5,  6]  One  Stewart,  a  witness  for  the  state, 
was  allowed  to  testUy  to  the  declaration  of 
deceased  that  defendant  "had  willfully  mur- 
dered him,  and  he  hoped  that  the  good  peo- 
ple of  Clarke  county  would  see  that  he  was 
dealt  with  justly,  according  to  the  crime  he 
had  committed."  It  is  obvious  that  this 
statement  contains  matter  that  is  outside  the 
scope  of  a  dying  declaration,  which  should 
be  limited  to  the  facts  and  circumstances  of 
the  killing.  However,  the  objection  to  Its 
admlsslcMi  was  to  the  statement  as  a  whole, 
and  only  on  the  ground  of  an  insufficient 
predicate,  and,  as  this  ground  was  without 
merit  in  fact,  and  the  first  part  of  the  state- 
ment was  relevant,  the  objection  was  prop- 
erly overmled. 

[7]  Defendant's  witness  McMullen  testified 
to  a  conversation  with  deceased  at  Grove 
Hill  the  year  before,  which  indicated  the  ex- 
istence of  trouble  between  deceased  and  de- 
fendant. The  witness  was  aaked  If  deceased 
told  him  what  he  (deceased)  was  up  there 
for ;  and  upon  his  answering,  "Yes,"  he  was 
then  asked  to  state  what  deceased  said.  In 
the  absence  of  a  showing  that  what  deceased 
said  was  in  some  way  relevant  to  the  Issues 
of  the  case,  the  exclusion  of  this  question  by 
the  trial  court  cannot  be  pronounced  erro- 
neous. B.  R.,  L.  &  P.  Co.  V.  Barrett,  179  Ala. 
274,  60  South.  262,  and  cases  dted. 

[8]  It  was  not  competent  for  defendant  to 
show  threats  by  deceased,  nor  the  bad  char- 
acter of  deceased  for  peace  and  quietude,  in 
the  absence  of  any  evidence  tending  to  show 
that  the  killing  was  In  self-defense.  At  the 
time  defendant  offered  his  showings  for  ab- 
sent witnesses,  containing  evidence  of  threats 
and  bad  character,  there  was  no  evidence 
before  the  court  tending  to  show  self-defense, 
and  the  state's  objection  was  properly  taken 
and  sustained.  The  entire  showings  for  the 
witnesses  Chapman  and  Davis  were  properly 
excluded;  and  the  entire  showing  for  the 
witness  Morgan  might  well  have  been  ex- 
cluded, instead  of  only  a  portion  of  it 

[1, 1 0]  The  only  competent  and  relevant 
matter  contained  in  the  showing  for  the  wit- 
ness Bumpers  is  the  statement  that  the  de- 
fendant's character  and  general  reputation 
in  the  community  where  he  lives  is  good. 
But  if  the  entire  showing  was  excluded,  as 
seems  to  be  assumed  by  defendant's  counsel, 
that  action  was  manifestly  erroneous.  How- 
ever, while  the  bill  of  exceptions  shows  a  re- 
mark by  the  trial  Judge  that  he  thought  the 
showing  as  a  whole  was  bad,  it  does  not  ap- 
pear that  any  ruling  of  exclusion  was  made ; 
and,  as  the  record  stands,  we  are  bound  to 
presume  that  the  showing  was  not  excluded. 
Defendant  afterwards  asked  leave  to  make 
a  change  in  the  wording  of  the  showing. 
Without  the  consent  of  the  solicitor  for  the 
state,  it  Is  clear  that  defendant  had  no  right 


to  change  the  showing  as  originally  agreed 
to  and  admitted  by  the  state. 

[11]  It  was  not  competent  for  defendant 
to  state  that  he  did  not  get  out  of  the  buggy 
for  the  purpose  of  fighting  deceased,  nor  that 
deceased  had  once  "attempted  to  cut  his  (de- 
fendant's) throat,"  nor  that  defendant  had 
dodged  or  avoided  deceased  at  various  times 
and  places. 

A  careful  scrutiny  of  the  record  discloses 
no  error  in  the  rulings  of  the  trial  court,  and 
the  Judgment  must  be  affirmed. 

Affirmed. 

ANDERSON,  O.  X,  and  UAYFIBLD  and 
GARDNER,  JJ.,  concur. 


(190  Al».  110) 
KNIGHT  V.  TOMBIGBBB  VALLBX  B.  CO. 
(No.  852.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914. 
Rehearing  Denied  Jan.  21,  1916.) 

1.  Carrieks  9=3314— Injuxt  to  Passknqes— 
Complaint. 

Counts  of  a  complaint  for  injuries  to  a  paa- 
fen^er,  failing  to  show  any  dnty  owing  by  the- 
carrier  to  plaintiff,  were  fatally  defective. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  |S  1260,  1270,  1273,  1274,  1276- 
1280;  Dec.  Kg.  <@=>314.] 

2.  Carriers  «=>314  —  Irjpbies  to  Passen- 
gers—Complaint. 

A  complaint  for  injuries  to  a  passenger, 
charging  that  the  injury  was  due  to  the  willful 
and  wanton  acts  of  defendant  who  was  then 
and  there  operating  its  trains,  etc.,  which  train 
was  operated  without  a  headlight,  though  the 
injury  was  done  at  night  was  demurrable,  un- 
der the  rule  that  where  a  complaint  avers  neg- 
ligence generally,  and  then  charges  particular 
acts  as  constituting  negligence,  without  more, 
it  is  insufiScient  unless  the  acta  specified  in 
themselves  constitute  negligence  as  a  matter  of 
law. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  1260,  1270.  1273,  1274.  1276- 
1280;  Dec.  Dig.  «=>314.] 

3.  Carriers  ®=3318— Injxtbt  to  PASSEiroKB— 

DKBAILUENT— WlU^FtrLITESB. 

Where  a  passenger  was  injured  by  a  de- 
railment, and  the  evidence  rebutted  any  pie- 
samption  of  defective  cars,  foreign  obstructiona, 
or  excessive  speed,  a  connt  charging  that  the 
injury  was  due  to  the  willful  misconduct  of 
defendant  or  its  servants  was  unsustaiued. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1270.  1307-1314;  Dec  Dig.  <S=> 
318.] 

4.  Cabribrs  e=>3ie— Injubt  to   PASSBiron. 

— WlLLFOLNESS— DEBAIMCBNT. 

An  allegation  of  willful  Injury  to  a  passeu" 
ger,  resulting  from  a  derailment  cannot  be 
sustained  by  a  prima  facie  presumption  of  the 
carrier's  negligence,  resulting  from  an  unex- 
plained derailment 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1261.  1262,  1283.  1285-1294; 
Dec.  Dig.  «=>316.] 

5.  Carriers  ®=»315— Injubt  to  Passenoex— 
Presumption  of  Neqlioknck— IssnES  aitd 
Proof. 

Under  a  complaint  charging  that  defendant 
go  negligently  conducted  its  business  of  carry- 
ing passengers  as  to  injure  plaintiff,  a  passen- 
ger, proof  could  be  made  of  any  breach  of  duty^ 


4S9For  other  cases  see  same  topic  and  KBT-NUUBBR  Ui  all  Key-Nombered  Digests  and  Indexes 


Digitized  by 


Google 


Ala.) 


KNIOHT  V.  TOMBiaBEB  VAIjLEY  R.  00. 


whether  relating  to  the  operation  of  the  train, 
the  condition  of  the  cars  and  roadway,  or  the 
skill  of  defendant's  servants;  but  nnder  a  apec- 
iScation  of  negligence  in  the  "operation  of  the 
train"  evidence  of  a  defective  roadway  would 
be  incompetent,  so  that  a  presumption  of  a  neg- 
ligently defective  roadway  would  not  be  avail- 
able to  plaintiff  in  an  action  for  injuries  result- 
ing from  a  derailment  under  counts  charging 
negligence  in  the  operation  of  the  train  and  in 
the  construction  and  equipment  of  its  engines 
and  cars,  eta 

[EM.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {|  1270,  1281,  128;2;  I>ec.  Dig.  *=> 
315.] 

Appeal  from  Circuit  Court,  Washington 
County;    John  T.  lACkland,  Judge. 

Action  by  Woodle  S.  Knight  against  the 
Tombigbee  Valley  Railroad  Company.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Granade  ft  Granade,  of  Chatom,  for  appel- 
lant Inge  ft  Armbrecbt,  of  Mobile,  for  ap- 
pellee: 

SOMERVILLE,  J.  The  defendant  compa- 
ny, a  common  carrier,  was  operating  a  mix- 
ed train  of  passenger  and  freight  cars,  and 
three  of  the  freight  cars  left  the  track  while 
moving  at  a  speed  of  about  15  miles  an  hour, 
resulting  In  a  severe  shake-up  of  tbe-  pas- 
senger coacb,  upon  which  the  plaintiff  was 
riding,  and  (as  alleged)  personal  Injury  to 
the  plaintiff  by  being  thrown  forward 
against  a  car  seat. 

[1]  Counts  1,  5,  and  6  of  the  complaint 
are  defective  in  not  showing  any  duty  owed 
by  the  defendant  to  the  plaintiff.  Count  3 
alleges  that  the  injury  was  due  ''to  the  will- 
ful and  wanton  acts  of  defendant,  who  was 
then  and  there  operating  its  trains,  etc., 
which  train  was  operated  without  a  head- 
light, although  the  injury  was  done  at 
night"  This  count  is  not  sufficient,  for  the 
reasons  stated  In  Johnson  t.  B.  R.  L.  ft  P. 
Co.,  149  Ala.  529,  43  South.  33.  The  trial 
court  properly  sustained  the  demurrers  to 
these  several  counts. 

[2]  As  amended,  counts  1,  2,  4,  and  6  of 
the  complaint  are  based  sUnply  upon  the  de- 
fendant's negligence  in  the  operation  of  the 
train;  coimt  3,  upon  operating  the  train 
"without  a  headlight,"  no  negligence  being 
otherwise  charged;  count  6,  upon  defend- 
ant's negligence  "in  constructing  and  equip- 
ping its  engines,  locomotives,  and  coaches,  or 
cars,  oa  which  plaintiff  'was  traveling" ; 
count  7,  uiK>n  "the  willful  and  wanton  acts 
of  the  said  defendant  *  *  *  In  the  op- 
eration of  its  trains  at  a  point  between  Fair- 
ford  and  Calvert" ;  and  count  8,  upon  the 
wUlfQl  and  wanton  wrecking  of  the  train, 
by  the  servants  of  defendant  Other  than 
the  mere  fact  that  the  wheels  of  the  three 
freight  cars  left  the  rails,  and  the  statement 
of  one  witness  that  the  cross-ties  looked  rot- 
ten, there  Is  nothing  In  the  evidence  which 
tends  in  any  way  to  indicate  the  cause  or 


causes  of  the  wreck.  The  testimony  of  the 
conductor,  who  was  a  witness  for  plaintiff, 
shows  that  there  was  no  defect  in  the  wheels 
of  the  cars,  or  In  their  equipment,  which 
could  have  caused  the  derailment  -  Conced- 
ing that  there  was  no  headlight  on  the  en- 
gine, it  is  clear  that  its  absence  had  nothing 
to  do  With  the  derailment  of  the  cars  behind 
the  engine,  which  was  not  Itself  derailed; 
and  no  obstruction  was  found  about  the 
track  by  the  conductor,  who  promptly  made 
an  examination. 

[S,4]  The  plaintiff  bases  his  right  to  re- 
cover in  this  case  mainly  upon  the  prima 
facie  presumption  of  the  darrier's  negligence 
which  is  raised  by  law,  in  view  of  the  un- 
explained derailment  of  the  defendant's  cars. 
A  derailment,  we  conceive,  may  in  such  cas- 
es be  due  to  defective  car  wheels,  a  defective 
roadway,  Including  rails  and  ties,  a  foreign 
obstruction,  or  an  excessive  rate  of  speed. 
As  already  noted,  the  evidence  rebuts  any 
presumpticm  of  defective  cars,  foreign  ob- 
structions, or  excessive  speed;  and  there  is 
nothing  tending  In  the  slightest  degree  to 
show  willful  or  wanton  misconduct  on  the 
part  of  defendant  or  Its  servants,  proof  of 
which  must  be  affirmative,  and  cannot  be 
supplied  by  the  presumption  of  law  refers 
red  to. 

It  may  be  conceded,  we  think,  that  the  ev- 
idence does  not  rebut  the  presumption  that 
the  derailment  was  due  to  a  defective  con- 
dition of  the  rails,  ties,  or  roadbed ;  and  the 
declslTe  question,  therefore.  Is  whether  the 
specification  of  negligence  in  the  first,  sec- 
ond, fourth,  and  fifth  counts  of  the  com- 
plaint, viz.,  the  negligent  operation  of  de- 
fendant't  train.  Is  broad  enough  to  cover  any 
negligence  of  defendant  with  respect  to  the 
conation  of  itt  roaiAoay. 

[S]  The  scope  of  this  legal  presumption  of 
negligence  is,  of  course,  limited  to  and  con- 
trolled by  the  specifications  of  the  complaint 
Under  a  oomplatat  charging  that  the  defend- 
ant so  negligently  conducted  its  business  of 
carrying  passengers  as  to  Injure  the  plain- 
tiff passenger,  proof  could  be  made  of  any 
breach  of  duty,  whether  relating  to  the  op- 
eration of  the  train,  to  the  condition  of  ve- 
hicles and  roadway,  or  to  the  skill  of  the 
servants  employed.  K.  C,  etc,  R.  R.  Co.  v. 
Sanders,  98  Ala.  293,  304,  13  South.  57.  And 
so  such  a  complaint  might  be  supported  by 
a  presumption  of  negUgence  with  respect  to 
a  defective  condition  of  cars  or  roadway,  or 
to  the  operation  of  the  train.  But  it  is  quite 
clear,  both  upon  reason  and  authority,  that 
a  specification  of  negUgence  in  the  operation 
of  the  train  does  not  embrace,  and  cannot  be 
supported  by  proof  of,  a  defective  condition 
of  the  roadway.  This  principle  is  clearly 
declared  In  the  case  of  Bell  v.  Ala.  Midland 
Ry.  Co.,  108  Ala.  286,  19  South.  316.  Hence, 
in  the  present  case,  the  presumption  of  a 
negligently  defective  roadway,  which  would 
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arise  and  be  available  to  the  plaintiff,  ei- 
tber  under  a  general  allegation  or  under  an 
appropriate  spedflcation,  is  not  available  un- 
der any  count  of  the  complaint  here  exhib- 
ited. 

An  examination  of  the  numerous  cases  In 
which  this  presumption  of  negligence  has 
been  recognized  by  thia  court  discloses  noth- 
ing in  conflict  with  the  views  above  express- 
ed. It  results  that  the  general  charge  was 
properly  given  for  the  defendant  as  to  all 
the  counts  of  the  complaint,  and  other  points 
presented  by  the  assigmneuts  of  error  are 
immaterial,  and  need  not  be  noticed. 

AfBrmed.  ' 

ANDERSON,  a  J.,  and  DE  GRAFFEN- 
RIED  and  GARDNER,  JJ.,  concur. 


(190  Ala.  ea) 

Ex  parte  SEALS  PIANO  CO.     (No.  144.) 
(Supreme  Court  of  Alabama.    Dec.  17,  1814.) 
1.  Mandamus   «=536  —  PBOHiBmoN    <g=»5  — 

COBRECTION    OF   Errors   OB    laBEOULARITIES. 

Where  the  circuit  court  overruled  a  plea 
traversing  a  ground  of  attachment  after  a  trial 
of  the  plea  on  issue  joined,  a  writ  of  prohibi- 
tion, mandamua,  or  other  extraordinary  writ 
would  not  be  issued  to  compel  that  court  to 
abate  the  attachment,  even  though,  as  claimed, 
the  evidence  showed  without  dispute  that  there 
was  no  ground  for  tiie  attachment,  as  prohibi- 
tion lies  to  proUbit  a  usurpation  of  power, 
and  not  to  correct  errors  and  irregularities  on 
the  part  of  a  court  or  judge  having  jurisdiction 
and  not  having  exceeded  that  jurisdiction  or 
followed  aaj  mode  of  procedure  disallowed  by 
the  laws  of  the  land,  while  mandamus  issues 
only  to  compel  action  when  a  matter  is  pre- 
sented for  decision  before  an  officer  charged 
in  that  regard  who  refuses  to  bear  and  deter^ 
mine,  and  never  to  control  judicial  action,  and, 
while  it  may  issue  in  a  proper  case  to  compel 
an  inferior  court  to  hear  and  decide  a  contro- 
versy of  which  it  has  jurisdiction,  it  is  not  a 
proper  function  of  the  writ  to  direct  what  par- 
ticular judgment  such  court  shall  render. 


[Ed.  Note.— For  other  case^  see  Mandamus, 
Cent.  Dig.  §§  79,  80:  Dec.  Dig.  <S=>36:  Pro- 
hibition,  Gent  Dig.  §§  20-^0;   Dec.  Dig. 


For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mandamus;  ProM- 
bition.] 

2.  Pb»hibition  «=»5— Lack  of  Othkb  Rem- 

KDT. 

The  Supreme  Court  has  a  discretionary 
power  to  grant  writs  of  prohibition  to  all  the 
inferior  courts  of  the  state,  but  the  writ  should 
never  be  granted  except  where  the  inferior 
court  has  clearly  exceeded  its  jurisdiction  and 
the  relator  has  no  other  remedy  to  which  he 
can  resort  for  his  protection. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  {{  2(X-30;   Dec  Dig.  <8=»5.] 

Orilginal  application  by  the  Seals  Piano 
Ciompany  for  a  writ  of  prohibition,  manda- 
mus, or  other  remedial  writ.    Wilt  denied. 

See,  ahso,  66  South.  146. 

W»  A.  Gunter  and  Tllley  &  Elmore,  all  of 
Montgomery,  for  appellant  Rnshton,  Wil- 
Uams  &  Crenshaw,  of  Montgomery,  for  appel- 
lee. 


MAYFIELD,  J.  This  Is  an  original  appli- 
cation to  this  court  for  a  writ  of  prohibition, 
mandamus,  or  other  remedial  writ,  to  re- 
quire the  Judge  for  the  circuit  court  for 
Montgomery  county  to  abate  an  attachment 
against  the  property  of  the  petitioner.  The 
facts  as  shown  by  the  petition  are  stated  by 
counsel  for  i)etitloner  substantially  as  fol- 
lows: 

[1]  Petitioner,  who  deals  in  pianos  and 
organs,  selling  the  same  as  a  merchant,  took 
a  lease  of  a  store  from  Bell  and  others  in 
the  city  of  Montgomery  mnning  for  several 
years,  on  a  rent  maturing  monthly  during 
the  lease,  and  had  in  said  store  a  stock  of 
pianos  and  organs.-  It  concluded'  to  cease 
business  in  Montgomery  and  move  its  stock 
of  goods  to  Birmingham,  Ala.,  where  its 
principal  store  and  headquarters  were,  and 
to  dispose'of  its  stock  from  that  store  in  the 
due  course  of  trade  with  the  stock  already 
in  the  Birmingham  store,  when  an  attach- 
ment was  sued  out  by  the  lessor.  Bell,  for  the 
whole  rent  for  the  entire  term  running  to 
maturity,  but  none  of  which  was  due.  The 
affidavit  for  this  attachment  was  on  the 
ground  that  an  installment  of  the  rent  was 
due  and  unpaid.  The  plaintiff,  finding  that 
no  rent  was  due,  amended  the  affidavit,  plac- 
ing the  attachment  on  the  ground  that  de- 
fendant "was  about  to  fraudulently  dispose 
of  its  goods."  Thereupon  the  defendant  con- 
tested the  truth  of  the  ground  of  attachment 
by  traversing  the  ground  of  attachment  al- 
leged. The  court  tried  this  plea  on  issue 
Joined,  without  a  Jury,  and  overruled  the 
same.  A  bill  of  exceptions,  shown  on  page 
25  of  the  record,  was  signed,  setting  out  all 
the  evidence  which  It  is  contended  is  shown 
without  dispute;  that  petitioner  was  per- 
fectly solvent,  was  worth  $100,000  in  excess 
of  liabilities,  and  was  simply  moving  its 
goods,  consisting  of  pianos  and  organs,  from 
Montgomery  to  Birmingham,  to  be  disposed 
of  there  in  the  regular  course  of  trade,  and 
without  any  Intention  of  making  any  fraudu- 
lent disposition  thereof! 

Conceding  the  facts  as  shown  by  the  bill 
of  exceptions  to  be  as  contended  for  by  tiie 
petitioner,  no  case  is  made  for  the  issue  of 
a  writ  of  prohibition,  mandamus,  or  other  ex- 
traordinary writ,  as  prayed.  Thia  record 
shows  that  the  circuit  court  acquired  juris- 
diction of  the  parties  and  of  the  subject- 
matter,  and  does  not  show  that  It  has  ex- 
ceeded its  jurisdiction.  It  shows  the  institu- 
tion and  prosecution  of  an  attachment  suit, 
upon  statutory  grounds.  The  most  that  Is 
claimed  is  that  the  court  or  the  Judge  erred 
in  finding  the  issue  in  favor  of  the  plalntlft 
on  the  traverse  of  the  ground  of  attachment 
alleged  in  the  affidavit  If  this  could  be  con- 
ceded to  be  error,  it  cannot  be  corrected  or 
cured  by  the  extraordinary  process  of  pro- 
hibition or  mandamus,  and  can  and  should 
be  remedied  by  appeal. 
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The  following  aathorltleB  In  tbls  state  are 
conclusiye  against  awarding  the  writ  of  pro- 
blbitlon  in  this  case: 

The  writ  of  prohibition  la  to  prohibit  asur- 
patlon  of  power,  and,  where  a  special  Judge 
is  appointed  that  acqnlres  Jarisdlction  In  the 
premises,  his  errors  and  Irregnlarltles,  if  any, 
mnst  be  corrected  in  some  other  way,  and 
not  by  prohibition.  Epperson  t.  Rice,  102 
Ala.  688,  16  South.  434 ;   1  Mayf.  Dig.  784. 

[2]  Th^  Supreme  Conrt  has  a  discretionary 
power  to  grant  writs  of  prohibition  to  all  the 
Inferior  courts  of  the  state;  but  the  writ 
should  never  be  granted  except  in  cases  where 
the  inferior  court  has  clearly  exceeded  its 
Jurisdiction  in  the  order  complained  of,  and 
the  relator  has  no  other  remedy  to  which  he 
can  resort  for  his  protection.  Ex  parte  Mor> 
gan  Smith,  23  Ala.  94 ;  1  Mayf.  Dig.  736. 

The  writ  of  prohibition  cannot  be  made  to 
serve  the  purpose  of  the  writ  of  certiorari  to 
correct  mistakes  of  the  court,  as  to  ques- 
tions of  law  or  fact  within  the  Jurisdiction 
of  such  courts.  Smith  v.  Whitney,  116  U. 
S.  167,  6  Sup.  Ct  570,  29  L.  Ed.  601 ;  Ex  parte 
Gordon,  104  U.  S.  61S,  26  L.  Ed.  814 ;  1  Mayt 
Dig.  736. 

If  the  inferior  court  rightfully  has  juris- 
diction, and  in  its  proceedings  commits  error, 
prohibition  is  not  the  remedy  for  their  cor- 
rection. Ex  parte  Morgan  Smith,  23  Ala.  94 ; 
Ex  parte  Greene  &  Graham,  29  Ala.  62;  Ex 
parte  Smith,  84  Ala.  455 ;   1  Mayf.  Dig.  737. 

Prohibition  ia  not  a  revisory  writ  and 
should  not  be  awarded  unless  the  complain- 
ing party  has  been  drawn  ad  aliunde  examen, 
into  a  Jurisdiction  or  mode  of  procedure  dis- 
allowed by  the  laws  of  the  land,  or  where, 
by  handling  matters  clearly  within  their  cog- 
nizance, the  Inferior  courts  transcend  the 
boands  prescribed  to  them  by  the  law.  Ex 
parte  Boothe,  64  Ala.  312 ;  Ex  parte  Round- 
tree,  51  Ala.  42 ;  Ex  parte  State,  51  Ala.  60 ; 
Bx  parte  Hamilton,  61  Ala.  62;  Ex  parte 
Brown,  68  Ala.  536 ;  Ex  parte  M.  &  O.  B.,  B. 
Co.,  63  Ala.  349 ;  Atkins  ▼.  Slddons,  66  Ala. 
453 :  1  Mayf.  Dig.  738. 

That  mandamus  will  not  lie  Is  well  set- 
tled by  the  following  authorities: 

Mandamus  issues  only  to  compel  some  ac- 
tion when  the  matter  is  presented  for  de- 
cision before  an  officer  charged  in  that  re- 
gard, and  who  refuses  to  hear  and  detei^ 
mine ;  but  it  never  issues  to  control  Judicial 
action,  or  to  direct  a  Judicial  officer  how  to 
act,  or  what  conclusions  to  reach.  Ex  parte 
Jones,  94  Ala.  84, 10  South.  429 ;  Ramagnano 
▼.  Crook,  85  Ala.  226,  8  South.  845 ;  Dunbar 
T.  Frazer,  78  Ala.  538 ;  1  Mayf.  Dig.  606. 

Mandamus  may  issue  from  the  Supreme 
Court,  in  a  proper  case,  to  compel  an  in- 
ferior court  to  bear  and  decide  a  controversy 
of  which  it  has  Jurisdiction ;  but  It  is  not  a 
proper  function  of  the  writ  to  direct  what 
particular  Judgment  the  Inferior  court  shall 
render  in  a  pending  cause,  much  less  to  com- 


pel such  court  to  retrace  Its  steps,  and,  on 
the  ground  of  error,  reverse  its  decision  al- 
ready rendered.  Ex  parte  Redd,  73  Ala.  548 ; 
Ex  parte  South  &  N.  A.  R.  Co.,  65  Ala.  599 ; 
State  V.  WUllams,  69  Ala.  311;  Ex  parte 
Hayes,  92  Ala.  120,  9  South.  166;  1  Mayf. 
Dig.  608. 

It  therefore  follows  that  this  application  is 
denied. 

Writ  denied. 

ANDERSON,  C.  J.,  and  SOMERYIIXB  and 
GARDNER,  JJ.,  concur. 


(UO  Ala.  64t) 
KINO  T.  THOMAS  et  aL     (No.  635.) 
(Supreme  Court  of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

BSIOPPEI.      «S»23— MoSTQACiB— CONSTSUOnOR 

— "Wakbantt." 

By  a  chattel  mortgage  given  by  a  husband 
and  wife  on  all  of  their  farming  tools  and  im- 
plements, live  stock,  and  other  personal  prop- 
erty, which  contained  a  covenant  that  they  were 
seised  of  an  indefeasible  estate  in  fee  simple 
free  from  incumbrance,  that  the  property  was 
their  own,  and  that  they  had  a  right  to  convey 
it,  the  husband  merely  conveyed  what  he  owned 
in  severalty  and  the  wife  what  she  owned  in 
severalty,  it  not  appearing  that  they  owned 
anything  jointly,  and  the  wife  did  not  under- 
take to  convey  what  the  husband  owned,  and 
did  not  warrant  his  title  thereto,  as  a  war- 
ranty" is  a  collateral  undertaking  on  the  part 
of  the  seller  as  to  the  title  to  personal  property 
sold  by  him,  and  is  not  an  undertaking  on  the 
part  of  a  third  party;  and,  where  the  hn»- 
band's  property  was  covered  by  a  prior  mort- 
gage of  which  the  subsequent  mortgagee  had 
notice,  the  wife  was  not  precluded  by  the  mort- 
gage from  purchasing  the  property  from  the 
prior  mortgagee  or  estopped  from  showing  that 
such  property  was  the  property  of  the  husband 
and  that  she  had  acquired  title  through  the 
prior  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §{  62-60;  Dec.  Dig.  «=>23. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Warranty.] 

Appeal  from  Circuit  CJourt,  Coffee  County ; 
H.  A.  Pearce,  Judge. 

Detinue  by  G.  W.  King  against  J.  H.  Thom- 
as for  certain  personal  property,  with  claim 
thereto  by  Bonnie  Thomas.  Judgment  for 
claimant,  and  plaintiff  appeals.  Transferred 
from  Court  of  Appeals.    AfBrmed. 

H.  L.  Martin,  of  Ozark,  and  W.  O.  Mulkey, 
of  Geneva,  for  appellant  Riley  ft  Garml- 
chael,  of  Elba,  for  appellees. 

DB  ORAFFENRIED,  J.  J.  H.  Thomas  and 
wife,  Bannle  Thomas,  executed  and  delivered 
to  G.  W.  King  a  mortgage  on,  among  other 
things,  "all  our  farming  tools  and  Imple- 
ments ;  all  our  live  stock  and  other  personal 
property,"  etc  The  mortgage  was  executed 
and  delivered  to  secure  the  payment  of  a 
note  which  purports  to  be  the  Joint  obliga- 
tion of  the  husband  and  wife.  In  the  mort- 
gage we  find  the  following: 

"And  we  covenant  with  said  mortgagee  that 
we  are  seized  of  an  indefeasible  estate  in  fee 
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simple  In  and  to  said  property,  freed  from  in- 
cumbrance ;  that  it  is  our  own  and  that  we  have 
a  right  to  convey  the  same." 

This  mortgage  was  made  by  tbe  said  Thdm- 
as  and  wife  to  secure  a  debt  which  was 
created  at  the  time  of  the  execution  of  the 
mortgage,  and  the  plaintiff  shows,  by  hla  evi- 
dence, that  the  signature  of  the  wife  to  the 
note  and  mortgage  was  procured  for  the  pur- 
pose of  rendering  her  and  also  her  property 
liable  to  the  payment  of  the  note.  Whether 
this  transaction  resulted  in  fixing  liability 
upon  the  wife  or  in  fastening  a  Uen  upon 
any  of  the  property  of  the  wife,  we  need  not 
decide.  We  will  treat  the  case  as  if  it  did 
fix  a  liability  upon  tbe  wife  and  upon  her 
property. 

It  will  be  noticed  that  by  the  terms  of  the 
above  mortgage  there  is  a  representation  that 
the  property  mortgaged  was  free  from  In- 
cumbrance, and  there  is  also  a  stipulation 
that  the  mortgagors  warrant  the  title  to 
the  proiwrty  to  be  good  in  them. 

At  the  time  of  the  execution  of  the  mort- 
gage, there  was  a  prior  recorded  mortgage  on 
all  of  the  personal  property  of  the  husband, 
J.  H.  Thomas,  and  the  plaintiff  knew  this 
fact  The  parties,  when  the  mortgage  was 
prepared,  evidently  used  a  printed  form  in 
which  the  above  words  appeared,  and  they 
were  not  erased.  We  advert  to  this  fact  for 
the  purpose  of  indicating  that  the  plaintiff 
does  not  claim  that  he  was  deceived  by  the 
representation  in  the  mortgage  that  the  prop- 
erty conveyed  therein  was  free  from  all  in- 
cumbrance. 

2.  In  this  connection,  we  desire  to  say  that 
we  are  not  called  upon  to  determine  whether 
the  mortgage  operated  to  convey  tbe  title  of 
tbe  mortgagors  to  the  personalty  which  each 
owned  in  severalty,  or  whether  it  only  op- 
erated to  convey  that  personalty  which  they 
Jointly  owned.  What  we  do  decide  is  that 
each  mortgagor — if  the  mortgage  was  op- 
erative upon  the  separate  i)ersonalty  of  each 
— Is  to  be  held,  under  the  facts  of  this  case, 
to  have  conveyed  only  his  or  her  interest  in 
that  personalty  which  he  or  she,  at  tbe  time 
of  tbe  execution  and  delivery  of  the  mort- 
gage, owned. 

''A  mortgage  of  all  the  personal  property  of 
any  kind  of  which  the  mortgagor  is  possessed 
passes  all  such  property  in  existence  and  in  his 
possession  at  the  time  of  the  execution  of  the 
conveyance."  Jones  on  Chattel  Mortgages  (5th 
Ed.)  5  54b. 

In  other  words,  in  so  far  as  this  mortgage 
and  the  question  which  we  are  called  upon 
to  decide  are  concerned,  tbe  husband  Is  to  be 
held  to  have  conveyed  only  that  personalty 
which  he,  when  the  mortgage  was  executed, 
owned  in  severalty,  and  the  wife  is  to  be  held 
to  have  conveyed  only  that  personalty  which 
she  owned  in  severalty  at  the  time  of  the  ex- 
ecution of  the  mortgage.  The  evidence  fails 
to  show  that  the  parties  Jointly  owned  any 
personalty,  and  to  hold  that  the  husband,  by 
the  warranty  clause,  intended  to  warrant  a 
perfect  title  in  tbe  wife  of  all  tbe  personal^ 


which  was  then  in  ber  possession,  or  to  bold 
that  the  wife,  by  that  clause.  Intended  to 
warrant  the  title  to  all  of  the  property  which 
was  then  in  her  husband's  possession  and  to 
which  she  laid  no  claim  of  ownership,  would 
stretch  the  meaning  of  the  words  of  this 
mortgage  far  beyond  the  evident  intent  of 
the  parties  when  they  executed  it.  The  wife 
cannot  thus  be  estopped  from  showing  the 
truth  as  to  tbe  title  which  ber  husband  had 
in  the  personalty  of  which  he  was  then  pos- 
sessed in  severalty. 

"If  the  truth  appears  upon  the  face  of  the 
deed,  titers  is  no  estoppel."    Coke  on  Litt  352b. 

A  "warranty"  is,  in  so  far  as  this  case  is 
concerned,  a  collateral  undertaking  on  the 
part  of  the  seller  as  to  the  title  to  personal 
property  sold  by  him.  It  Is  not  an  under- 
taUng  on  the  part  of  a  third  party,  but  Is  an 
undertaking  on  the  part  of  a  seller  of  per- 
sonal property.  In  this  blanket  mortgage — 
which,  to  be  effective  as  to  the  property  con- 
veyed, must  be  aided  by  parol — the  wife  has 
not  undertaken  to  sell  property  to  which  she 
had  no  title.  She  has  only  undertaken  to  sell 
the  personalty  which  she  owned,  and  ber 
warranty  as  to  title  must  be  referred  to  tbe 
personalty  which  she  conveyed.  If  the  mort- 
gage had  embraced  property  which  belonged 
Jointly  to  the  husband  and  wife,  then  their 
warranty  as  to  the  title  to  the  Joint  property 
would  have  been  Jointly  binding  on  them. 
This  Is  the  plain  meaning  of  the  term  "war- 
ranty," as  it  is  used  by  the  parties  in  this 
mortgage  and  the  warranty  should  not  be  ex- 
tended beyond  Its  plain  intent 

3.  In  this  case  there  was,  as  already  stat- 
ed, a  prior  blanket  mortgage  on  the  per- 
sonalty of  the  husband.  After  the  executloa 
of  the  mortgage  to  the  plaintiff,  the  mort- 
gagee in  the  prior  mortgage,  under  the  power 
contained  In  the  prior  mortgage,  sold  to  the 
wife  two  of  the  mules  upon  which  the  prior 
mortgage  was  operative.  We  see  no  reason 
why  she  did  not,  under  the  evidence  In  this 
case,  have  tbe  rljght  to  buy  those  mules,  and 
thus  acquire  the  prior  title  which  tbe  first 
mortgagee  bad  to  tbe  mules.  If,  in  tbe  mort- 
gage to  tbe  plaintiff,  a  list  of  the  personalty 
conveyed  by  it  had  been  scheduled  and  the 
mortgage  had  shown  specifically  what  arti- 
cles In  the  schedule  belonged  to  the  husband 
and  what  articles  In  the  schedule  belonged 
to  the  wife,  and  the  mortgage  had  contained 
a  warranty  on  the  part  of  the  husband  that 
his  title  to  his  property  so  scheduled  was  per- 
fect, and  a  similar  warranty  had  appeared 
in  the  mortgage  on  the  part  of  the  wife,  as 
to  ber  property  so  scheduled,  we  presume 
that  the  plaintiff  would  not  question  the  pro- 
priety of  this  purchase  by  the  wife. 

Tbe  true  legal  effect  of  the  mortgage  to  the 
plaintiff  was  not  greater  upon  the  rights  of 
the  parties  than  It  would  have  been  if  it  had 
contained  the  above  schedules  and  had  con- 
tained the  above  warranties,  as  tbe  mort- 
gage, when  given  the  inteipretatloii  which  Its 
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words,  properly  construed,  demand,  cannot  be 
held  to  have  Intended  more.  The  trial  judge 
cannot  be  put  In  error  for  refusing  the  wrlt- 
t«i  charges  which  the  plalntUt  requested  him 
to  give  to  the  jury. 

If  the  note  which  the  wife  signed  Is,  In 
fact,  binding  on  her,  the  plalntltF  can  obtain 
a  Judgment  against  her  and  force  her,  by  ex- 
ecution, to  pay  It;  but  we  do  not  think  that 
the  wife,  under  the  facts  of  this  case,  Is 
estopped  from  showing  that  the  two  males 
were,  when  the  mortgage  was  executed,  the 
property  of  the  husband,  and  that  she  has 
acquired  title  to  them  through  a  prior  In- 
cumbrancer. 

Affirmed. 

ANDERSON,  G  J.,  and  MAYFIBLD  and 
SOMERVIL.LB,  JJ.,  concur. 

(190  Ala.  ilSi 

0.  H.  BBOUN,  JR.,  TIMBER  CO.  r.  COLE- 

MAN.   (No.  849.) 
(Supreme  Court  of  Alabama.    Dec.  17,  1914.) 

1.  APPEAl     AHD     ErBOR     «=>719 — QXTESTIOWS 
PBESENTKO — ASSIONKENT  OF  ERROK. 

The  defendant,  who  alone  appeals  from  a 
judgment  against  several  defendants,  cannot 
rely  upon  the  failure  of  the  complaint  to  show 
that  there  was  more  than  one  defendant  sued, 
where  there  was  no  assienment  of  error  on  that 
point,  eapedally  where  he  had  appeared  in  the 
action  and  filed  special  pleas. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2968-2882,  8490;  Dec. 
Dig.  «=»719.] 

2.  Appbai,    and    Erbob    «=>518  —  Rbcobd — 
Stricken  Flbas. 

Where  special  pleas  were  stricken  because 
filed  too  late,  the  action  of  defendant  in  baring 
them  immediately  marked  as  refiled  did  not 
make  them  part  of  the  record,  wbere  no  leave 
of  the  court  to  refile  was  obtained,  and  the 
court  stated  that  he  had  already  stricken  those 
pleas,  and  would  not  consider  them  any  fur- 
ther. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  C«it  Dig.  {{  2342-2355 ;  Dec.  Dig.  «=> 
518.1 

3.  Partnership  «=»214^Aotionb  Aoainbt— 
Spbciai.  Plea— Neckssitt. 

Under  Code  of  1907,  |  3966,  providing 
that  every  written  contract  purporting  to  be 
signed  by  the  party  sought  to  be  charged,  or 
his  partner,  is  evidence  of  the  debt  <»:  of  the 
duty,  but  may  be  impeached  by  plea,  where  a 
suit  against  a  partnership  and  Uie  Individual 
partners  is  founded  upon  a  note  signed  by  one 
of  th«n,  the  execution  of  the  instrument  and 
its  effect  as  the  partnetsUp  obligation  can  be 
pat  in  issue  only  by  a  Torined  plea. 

[Ed.  NotOk — For  other  cases,  see  Partnership, 
Cent.  Dig.  jg  410-413;    Dec.  Dig.  «=»214.] 

4.  Pleading    €=»880—  Reception    oy    Evi- 
denoe — Appucabiutt  to  Pleadings. 

The  exclusion  of  evidence  which  was  ad- 
ntissible  only  to  support  a  special  plea  is  not 
erroneous,  where  uie  special  plea  had  been 
I>roparly  stricken. 

[Ed.  Note.— For  other  caa^  see  Pleading, 
CentDig.  U  1237, 123^1252;  DecDig.  <S=>380.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;  Saffold  Berney,  Judge. 
Action  by  James  L.  Coleman  against  the 


O.  H.  Broun,  Jr.,  Timber  Company,  a  co- 
partnership consisting  of  Olney  H.  Broun 
and  G.  T.  Loper.  Judgment  for  the  plain- 
tiff, and  defendant  Loper  aiHieals.    Affirmed. 

Webb  tc  McAlplne,  of  Mobile,  for  appellant 
R.  H.  ft  R.  M.  Smith,  of  Mobile,  for  appellee. 

GARDNER,  J.  Suit  upon  promissory  note 
signed:  "O.  H.  Broun,  Jr.,  Timber  Co.,  by 
O.  H.  Broun,  Jr."  The  suit  was  begun  by 
garnishment.  The  garnishment  affidavit  set 
oat  the  name  of  each  defendant  as  O.  H. 
Broun,  Jr.,  Timber  Company,  and  Olney  H. 
Broun  and  6.  T.  Loper,  and  so  also  does  the 
bond.  The  two  garnishment  writs  each  show 
the  same,  and  each  contains  the  further  recita- 
tion that  the  O.  U.  Broun,  Jr.,  Timber  Com- 
pany Is  a  partnership  composed  of  Olney  H. 
Broun,  Jr.,  and  G.  T.  Loper.  The  complaint 
seems  to  be  without  a  caption,  and  does  not 
name  the  defendants.  There  was  a  formal 
appearance  duly  filed  by  counsel  for  "all  of 
the  defendants,"  and  special  pleas  were  sub- 
sequently filed  by  O.  T.  Loper,  one  of  which 
special  pleas  set  up  that  on  the  30th  day  of 
October,  1913,  the  "partnership  between  O.^ 
H.  Broun  and  this  defendant  was  dissolved,"* 
etc.  The  trial  was  had  before  the  court  with- 
out a  jury,  resulting  in  a  verdict  against  all 
the  defendants.  Including  said  G.  T.  Loper, 
but  not  without  right  of  exemptions  as  to 
same  by  said  Loper.  The  appeal  Is  taken 
by  O,  T.  Loper,  who  Is  sole  appellant 

[1]  The  point  is  made  In  brief  of  counsel 
for  appellant  that  the  complaint  falls  to 
show  there  was  more  than  one  defendant  al- 
though the  judgment  entry  shows  judgment 
against  more  than  one.  This  Insistence  can 
be  of  no  avail  to  this  appellant  There  is 
no  assignment  of  error  taking  this  point  snd 
it  seems  to  have  been  first  raised  In  brief  of 
counsel  on  this  appeal.  In  addition  to  this, 
appellant  appeared  and  filed  special  pleas,  as 
sbown  by  this  record,  and  from  the  judgment 
he  prosecutes  this  appeal.  Had  the  question 
been  presented  by  due  assignment  of  error, 
we  do  not  wish  to  be  understood  as  Indicat- 
ing that  other  parts  of  the  record,  as  here- 
inabove shown,  could  not  be  looked  to  for 
the  purpose  of  identification  of  the  parties  in 
connection  with  the  judgment  entry.  Tbis  It 
is  unnecessary  to  determine.  We  cite,  how- 
ever, Greer  ft  Walker  ▼.  Liipfert-Scales  Co., 
166  Ala.  572,  47  South.  307. 

The  bill  of  exceptions  in  its  first  recitals 
shows  that  the  suit  was  brought  upon  prom- 
issory note  against  O.  H.  Broun  and  G.  T. 
Loper,  individually,  and  O.  H.  Broun,  Jr., 
Timber  Company,  a  partnership  composed  of 
Olney  H.  Broun,  Jr.,  and  G.  T.  Loper. 

[2]  The  defendant  Loper  filed  several  spe- 
cial pleas.  They  were  stricken  from  the  file 
on  motion  of  plaintiff  because  they  were  filed 
too  late.  The  first  five  assignments  of  error 
relate  to  this  action  of  the  court  but  these 
assignments  are  by  appellant's  counsel  ex- 
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pressly  waived  or  abandoned  In  his  brief. 
Confessedly,  therefore,  tbese  special  pleas 
were  properly  stricken. 

The  bill  of  exceptions  then  shows  that 
counsel  for  appellant  immediately  again 
handed  said  pleas  to  the  clerk  and  Instructed 
him  to  mark  them  reflled,  at  the  same  time 
announcing  that  said  pleas  were  being  re- 
filed.  The  clerk  Indorsed  on  said  pleas,  "Be- 
flled  April  3, 1914,"  and  while  they  were  then 
being  so  marked  plalntifTs  counsel  said  to 
tiie  court,  "I  suppose  it  is  not  necessary  for 
me  to  again  move  to  strike  these  pleas,  as 
the  court  has  already  struck  them  out  on 
my  former  motion."  To  this  the  court  re- 
plied, "No,  sir;  I  have  already  ruled  on  your 
motion  and  struck  the  pleas,  and  I  do  not 
propose  to  consider  them  any  further." 
Counsel  for  appellant  then  said  he  insisted 
the  pleas  were  in,  and  that  they  had  been  by 
the  clerk  reflled,  and  the  court  responded 
that  he  was  satisfied  with  its  ruling,  and 
that,  if  the  rule  meant  anything  relative  to 
filing  pleas,  it  meant  that  there  was  no  legal 
right  to  file  pleas  so  late.  No  record  entry 
was  made  relative  to  said  pleas  after  the 
'clerk  had  marked  them  refiled. 

It  is  here  insisted  that  the  special  pleas, 
under  these  facts,  were  in  and  a  part  of  the 
case.  They  had  been  stricken,  and  evident- 
ly correctly  so,  as  the  action  of  the  court  so 
striking  them  is  not  here  insisted  upon  as 
error.  Clearly  these  pleas  could  not  again 
become  a  part  of  the  case  and  proper  plead- 
ing therein  unless  and  until  permission  of 
the  court  was  first  obtained  to  that  end. 

On  the  contrary,  the  above  statement  of 
the  court  amounted,  in  substance,  to  a  decli- 
nation on  the  part  of  the  court  to  permit  them 
to  be  filed,  and  clearly,  under  these  circum- 
stances, the  mere  marking  on  them  "Refiled" 
by  the  clerk  could  not  have  the  effect  of  re- 
storing them  as  part  of  the  record  after  hav- 
ing been  stricken  by  the  court 

We  think  it  quite  dear  that  the  special 
pleas  were  not  in  the  case;  Although  it 
seems  to  be  nowhere  expressly  shown  that 
the  cause  proceeded  to  trial  upon  the  plea  of 
the  general  issue,  yet  we  may  concede  such 
was  the  case. 

[3]  As  above  stated,  the  suit  was  against 
the  O.  H.  Broun,  Jr.,  Timber  Company,  a 
partnership  composed  of  O.  H.  Broun,  Jr., 
and  O.  T.  Loper,  and  against  the  latter  as 
individuals.  The  note  Introduced  in  evi- 
dence purported  to  be  signed:  "O.  H.  Broun, 
Jr.,  Timber  Co.,  by  O.  H.  Broun,  Jr." 

"When  a  suit  against  a  ^rtnersbip  is  found- 
ed on  an  Instrument  in  wnting,  the  due  execu- 
tion of  the  instrument,  and  that  it  is  a  part- 
nership obligation  can  be  put  in  issue  only  by 
a  verified  plea."  Cain  Lbr.  Co.  v.  Standard 
Dry  Kiln  CV>.,  108  A1&.  346,  18  South.  8S2; 
Palmer  v.  Scott,  68  Ala.  380;  Ooetter,  Weil  & 
OOb  T.  Head,  70  Ala.  632. 

See,  also,  sections  3966,  3967,  and  S969, 
Code.  1907. 


[4]  As  heretofore  shown,  there  were  no  spe- 
cial pleas  on  file  in  this  cause.  They  had 
been  properly  stricken.  The  evidence  offer- 
ed by  appellant  was  such  as  required  for  its 
support  special  pleas  as  shown  by  the  above 
authorities,  and  the  same  applies  to  objec- 
tion of  appellant  to  introduction  of  the  note. 
We  need  not  consider  the  several  questions 
and  assignments  separately.  Indeed,  as  we 
read  the  brief  of  counsel  for  appellant,  the 
insistence  for  error  in  the  ruling  of  the  court 
as  to  the  evidence  rests  very  largely  upon  the 
assumption  that  the  special  pleas  were  in 
the  case  and  a  part  of  the  pleadings.  To  this 
contention  we  have  ruled  adversely. 

The  matters  sought  to  be  proven  being 
such  as  were  required  to  be  specially  pleaded, 
and  there  being  no  special  pleas  the  rulings 
of  the  court  as  to  the  evidence  were  proper 
and,  no  error  appearing,  the  judgment  of  the 
court  below  is  therefore  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  MAXriBLD  and 
SOMERVILLE,  JJ.,  concur. 


(190  Ala.  417) 
MOBILE  &  B.  R.  CO.  et  aL  v.  LOUISVILLB 

&  N.  R.  CO.     (No.  835.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

Injunction  is=»38— Grounds  of  Reuoep— 
Enfokceuxnt  or  Judgment  Pbndino  Ap- 
peal. 

Where  one  railroad  company  had  secured 
from  the  probate  court  a  judgment  condemning 
the  right  to  cross  the  track  of  another,  and 
pending  the  appeal  to  the  circuit  court,  which 
subsequently  denied  the  right  to  condemn,  the 
petitioner  had  taken  possession  under  the  stat- 
ute without  giving  bond  and  paying  the  dank- 
ages  into  court,  the  petitioning  railroad  was 
entitled  to  an  injunction  to  prevent  the  other 
road  from  destroying  its  track  at  the  crossing 
pending  the  appeal  which  had  been  duly  i>er- 
ferted  from  the  circuit  court  judgment;  the 
object  of  the  bill  not  being  to  stay  the  judg- 
ment of  the  circuit  court  pending  the  appeal, 
but  to  restrain  a  threatened  trespass  and  pre- 
serve the  status  quo. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  86-90;    Dec.  Dig.  <8=>3&] 

Appeal  from  C^hancery  Court  Mobile  Coun- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  the  Mobile  ft  Birmingham  Railroad 
CJompany  and  others  against  the  Louisville 
ft  Nashville  Railroad  Company,  to  restrain 
respondent  from  Interfering  with  complainant 
crossing  over  respondent's  track  pending  an 
appeal  in  condemnation  proceeding.  From  a 
decree  discharging  the  temporary  injunctloii, 
the  complainants  appeal.  Reversed,  and  de- 
cree rendered  for  complainants. 

Bestor  ft  Xoung  and  Stevens,  McCorvey  & 
Dean,  all  of  Mobile,  for  appellants.  Gregory 
Lu  ft  H.  T.  Smith  and  Wm.  O.  Caffey,  all  o< 
Mobile,  for  appellee. 

MATFIELD,  J.  Appellant  MobUe  ft  Birm- 
ingham Railroad  Company  filed  its  applica- 
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tlon  In  the  probate  conrt  of  Mobile  county 
to  condemn  a  right  of  way  across  the  track 
of  th0  LoulsrlUe  &  Nashyllle  Railroad  Com- 
pany. This  application  was  granted  by  the 
probate  cour^  and  the  damages  were  fixed  at 
$1,000.  From  this  Judgment  the  Louisville  & 
NashvlUe  Railroad  Company  appealed  to 
the  circuit  conrt  of  MobUe  county,  where  a 
trial  de  novo  was  had,  resulting  in  the  denial 
of  the  right  to  condemn  the  crossing.  Fend- 
ing the  appeal  to  the  circuit  court,  the  Mobile 
&  Birmingham  Railroad  Comi>any  executed 
a  bond,  and  paid  the  amount  of  damages  into 
court,  as  authorized  by  the  statutes  in  such 
cases,  and  proceeded  to  construct  the  cross- 
ing. Upon  the  rendition  of  the  Judgment  in 
the  circuit  court,  the  Mobile  &  Birmingham 
Railroad  Company  executed  bond,  as  requir- 
ed by  statute,  and  appealed  to  this  conrt,  and 
also  filed  this  bill  in  the  chancery  court  of 
Mobile  county,  alleging  that  the  Louisville  & 
Nashville  Railroad  Company,  its  servants, 
agents,  or  officers,  were  about  to  proceed  to 
tear  up  complainant's  track  where  it  crossed 
the  track  of  the  Louisville  &  Nashville  Rail- 
road Company,  as  constructed  by  complain- 
ant pending  the  appeal  to  the  circuit  court 
The  bill  sought  only  to  restrain  the  defend- 
ants from  thus  tearing  up  the  track  of  com- 
plainant, as  was  alleged  to  be  threatened, 
and  was  in  danger  of  being  done,  unless  they 
were  restrained  therefrom  by  the  court.  The 
chancery  court,  without  notice,  issued  a  tem- 
porary Injunction,  as  prayed,  but  on  a  sub- 
sequent hearing,  on  application  to  dissolve 
and  discharge,  granted  the  respondent's  ap- 
plication to  discharge  the  injunction,  from 
which  decree  this  appeal  is  prosecuted. 

We  are  of  the  opinion  that  the  chancellor 
erred  in  discharging  the  injunction.  It  ap- 
pears from  the  opinion  of  the  chancellor  that 
he  misconceived  both  the  equity  and  the  pur- 
pose of  the  bill.    His  opinion  is  as  follows: 

"This  cause  coming  on  to  be  heard  was  sulv 
mitted  on  motion  to  discharge  and  dissolve 
the  injunction  heretofore  issued  in  this  cause. 
It  appears  that  the  relief  sought  by  the  bill 
of  complaint  is  to  st^y  the  judgment  of  the 
circuit  court   pending  an  appeal  without  alle- 

fations  of  any  independent  equity,  or  of  any 
raud,  accident,  mistake,  or  surprise  in  the 
jadgment  I  am  of  opinion  the  chancery  court 
has  no  jurisdiction  to  grant  such  relief,  and 
there  is  no  equity  in  the  bill.  Clarke  v.  Board 
of  Education,  76  N.  J.  Eq.  326,  74  Atl.  319; 
Norwood  V.  L.  &  N.  R.  R.  Co.,  149  Ala.  163, 
42  South.  683.  It  is  therefore  ordered,  ad- 
judged, and  decreed  that  the  motion  to  dish 
charge  and  dissolve  the  injunction  heretofore 
issued  in  this  cause  be  and  the  same  is  hereby 
granted,  and  the  in  junction .  discharged." 

The  biU  was  not  one  to  stay  the  judgment 
of  the  circuit  court  or  of  any  other  court; 
It  sought  no  relief  as  against  that  Judgment 
or  any  other  Judgment  The  sole  equity  of 
the  blU  was  to  restrain  a  threatened  trespass, 
in  the  tearing  up  of  complainant's  railroad 
tracks  which  had  been  laid  in  accordance 
with  the  law  and  the  statutes,  until  the  cor- 


rectness of  the  Judgment  In  the  circuit  conrt 
could  be  tested  by  appeal,  whidi  was  author- 
ized by  statute.  The  bill  sought  only  to  have 
the  court  of  chancery,  by  proper  injunction  or 
restraining  order,  to  maintain  the  status  quo 
of  the  crossing,  pending  the  appeal  from  the 
circuit  court  to  the  Supreme  Court  This  la 
a  separate  and  distinct  ground  of  equity  Ju- 
risdiction, though  Jurisdiction  for  that  par- 
pose  Is  not  often  Invoked  or  exercised. 

The  role  is  thus  stated  in  Cyc.  (volume  22, 
p.  825): 

"The  unsuccessful  party,  in  an  action  at  law, 
may  be  granted  an  injunction,  where  it  ap- 
pears that  otherwise  there  will  be  such  a 
change  in  the  status  of  the  subject-matter  of 
the  controversy  as  may  render  nugatory  the 
Judgment  of  the  court  of  review,  when  aa- 
nounoed." 

Such  a  case  we  find  made  by  this  record. 
See,  also,  1  High  on  Injunctions,  683;  Beach 
on  Mod.  Eq.  Jur.  {  710. 

The  law  on  the  subject  Is  well  stated  in 
the  headnote  to  the  case  of  People's  Traction 
Co.  V.  Central  Passenger  Railway  Co.,  87  N. 
J.  Eq.  370,  68  Atl.  597: 

"A  litigant,  against  whom  a  cause  has  been, 
finally  decided  in  the  Supreme  Court  who  has 
in  good  faith  promptly  taken  a  writ  of  error 
to  the  Court  of  Errors  and  Appeals,  which  he 
is  diligently  prosecuting,  and  who  is  unable 
to  secure  from  any  law  court  a  restraint 
against  sudi  a  change  in  the  status  of  the  sub- 
ject-matter of  the  controversy  as  may  make 
nugatory  the  judgment  of  the  court  of.  review 
when  pronounced,  has  (if  the  matter  in  dispute 
is  one  worthy  to  be  considered  by  a  court  of 
justice)  an  independent  equity,  whidi  this 
court  will  recognize  and  protect,  to  prevent 
his  successful  opponent  from  radically  alter- 
ing the  situation  of  the  subject-matter  in  dis- 
pute, pending  the  determination  of  the  writ  of 
error.       Syllabus  by  the  Court. 

The  Supreme  Court  of  the  United  States, 
speaking  through  that  clear  and  concise  Jus- 
tice, Mr.  Field,  has  thus  stated  the  doctrine 
upon  which  the  equity  of  cases  like  this  is 
based: 

"It  was  formerly  the  doctrine  of  equity,  in 
cases  of  alleged  trespass  on  land,  not  to  re- 
strain the  use  and  enjoyment  of  the  premises 
by  the  defendant  when  the  title  was  in  dis- 
pute, but  to  leave  the  complaining  party  to  his 
remMy  at  law.  A  controversy  as  to  the  title 
was  deemed  sufficient  to  exclude  the  jurisdic- 
tion of  the  court  In  Pillsworth  v.  Hopton,  6 
Vesey,  51,  which  was  before  Lord  Eldon  in 
1801.  he  IS  reported  to  have  said  that  he  re- 
membered being  told  in  early  life  from  the 
bench  'that  if  the  plaintiff  filed  a  bill  for  an 
account  and  an  injunction  to  restrain  waste, 
stating  that  the  defendant  claimed  by  a  titie 
adverse  to  his,  he  stated  himself  out  of  court 
as  to  the  injunction.'  This  doctrine  has  been 
greatiy  modified  in  modem  times,  and  it  is  now 
a  common  practice,  in  cases  where  irremediable 
mischief  is  being  done  or  threatened,  going  to 
the  destniction  of  the  substance  of  the  estate, 
such  as  the  extraction  of  ores  from  a  mine,  or 
the  cutting  down  of  timber,  or  the  removal  of 
coal,  to  issue  an  injunction,  though  the  title 
to  the  premises  be  in  litigation.  The  authority 
of  the  court  is  exercised  in  such  cases,  through 
its  preventive  writ  to  preserve  the  property 
from  destruction,  pending  legal  proceedings 
for  the  determination  of  the  titie.  Jerome  v. 
Ross,  7  Johns.  Ch.  [N.  X.]  816.  332  Ul  Am. 
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Dec.  484];  L«  Roy  t.  Wright,  4  Sawy.  630, 
535."  Erhardt  v.  Boaro,  113  U.  S.  637,  638, 
6  Sup.  Ct.  505,  566  (28  L.  Ed.  1116). 

This  same  doctrine  has  been  recently  an- 
nounced and  applied  by  this  court,  In  an  orig- 
inal hearing  between  these  same  parties,  as 
to  this  same  subject-matter,  and  relative  to 
this  same  decree. 

There  are  no  decisions  of  this  court,  so  tar 
as  we  know,  to  the  contrary;  but  we  think 
the  cases  of  Southern  Railway  C!o.  v.  Birm- 
ingham, Selma  &  New  Orleans  Railway  Co., 
131  Ala.  663,  29  South.  Idl,  and  Id.,  130  Ala. 
660,  81  South.  609,  by  analogy,  support  our 
holding.  The  rule  we  here  announce  Is  not 
contrary  to  the  rule  often  announced  by  us, 
that  equity  wlU  not  Interfere  where  the  con- 
troversy resolves  Itself  Into  a  naked  dispute 
as  to  the  strength  of  legal  titles.  E.  &  W. 
R.  R.  Co.  V.  il.  T.,  V.  &  G.  R  R.  Co.,  75  Ala. 
283.  The  doctrine  we  here  declare,  or  a  kin- 
dred one,  was  announced  by  this  court  in  the 
case  of  Wadsworth  v.  Goree,  96  Ala.  227,  10 
South.  848.  The  decision  is  well  stated  In  the 
second  headnote  of  that  case,  as  follows: 
'  "Injunction  to  Restrain  Waste;  When  Dam- 
age Suffered  la  Not  RecoveraUe  at  Law. — ^A 
bUI  which  alleges  that  the  complainant,  the 
owner  of  a  sawmill,  had  acquired  the  legal  title 
to  heavily  timbered  land  in  the  viduity  of  his 
mill,  for  the  purpose  of  obtaining  timber  to 
be  converted  into  lumber,  that  he  had  brought 
ejectment  for  the  land  against  the  defendant, 
who  was  catting  and  removing  the  timber, 
bnt  that,  owing  to  the  crowded  state  of  the 
docket,  the  case  could  not  be  tried  before  the 
next  term  of  the  court,  and  that,  unless  the 
defendant  was  restrained,  all  the  timber  suita- 
ble for  sawmill  purposes  would  be  taken  be- 
fore there  could  be  a  trial  of  the  ejectment 
suit,  makes  a  case  for  an  injunction,  since, 
although  the  complainant  might  recover  dam- 
ages, in  an  action  at  law,  for  removal  of  the 
timber,  be  conld  not  recover  at  law  for  the 
loss  to  him  of  the  use  of  his  mill,  or  for  the 
loss  of  the  profits  to  be  derived  from  converting 
the  timber  mto  lumber." 

The  real  merits  of  the  rights  of  these 
litigants,  as  to  the  crossing  in  question,  are 
now  before  this  court,  on  the  appeal  from 
the  circuit  court,  and  will  therefore  be  decid- 
ed on  that  appeal.  They  cannot  be  decided 
on  this  appeal,  because  not  litigated  in  the 
chancery  court,  from  which  this  appeal  Is 
prosecuted.  In  fact,  as  before  stated,  the 
equity  of  the  suit  In  chancery  was  to  main- 
tain the  status  quo,  until  the  appeal  from  the 
judgment  in  the  circuit  court,  which  will 
settle  the  respective  rights  of  the  parties  as 
to  the  crossing,  can  be  determined. 

The  decree  of  the  Chancellor  must  be  re- 
versed; and  one  will  be  here  rendered,  re- 
storing the  Injunction  until  the  decision  of 
this  court  is  rendered  on  the  appeal  from  the 
circuit  court,  above  referred  to  In  this  opin- 
ion. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  SOMERVIIiI<0 
and  GARDNER,  JJ.,  concur. 


(ISO  Ala.  S19) 
AMERICAN  TIE  &  TIMBER  CO.  v.  NAT- 
LOR  LUMBER  CO.     (No.  S25.) 

(Supreme  Court  of  Alabama.    Dec.  17,  1914.) 

1.  Sales  «=s>1—Contiiaot—Cebtaintt— Ac- 
tion FOR  Bbkaoh. 

An  unexecuted  contract  for  the  sale  of  as 
many  cross-ties  as  it  is  possible  for  the  sellers 
to  accumulate  at  a  certam  place  for  12  months 
is  insufficiently  certain  to  be  the  basis  of  an  ac- 
tion for  the  breach  thereof,  where  it  appears 
that  the  quantity  of  cross-ties  which  may  be 
thus  accumulated  depends  on  uncertain  elements 
and  contingencies. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f g  1,  3-6 ;   Dec.  Dig.  «s>l.] 

2.  Sales  4=3l69— iNDEnmTE  Ooittkaot— Ef- 
fect OF  Delivery— Bight  of  Action. 

Where  the  seller  delivers  cross-ties  at  a 
point  specified  in  the  contract,  he  may  recover 
for  the  buyer's  failure  to  accept  the  ties  so  de- 
livered, though  the  contract  is  not  sufficiently 
certain  as  to  the  quantity  of  ties  to  be  delivered. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  $!  422,  423;   Dec  Dig.  <S=»169.] 

3.  Contracts  €=>143  —  Constbuctiok  —  Va- 
lidity. 

Contracts  will,  if  possible,  be  so  constmed 
as  to  render  them  enforceable,  rather  than  void 
for  uncertainty. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  }§  723,  743;   Dec  Dig.  <8=»143.] 

4.  Appeal  and  Ebbob  ®=3l93  —  Objection 
Below— Pleading. 

A  judgment  for  plaintiff  will  be  reversed 
where  the  complaint  fails  to  state  any  cause 
of  action,  though  the  complaint  was  not  demur- 
red to. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  1226-1238,  1240;  Dec 
Dig.  «s>ig3.] 

5.  Bailment  €=3 18— Compensation  fob  Stos- 
agb-^ioht  to  Recoteb^Reabonablb  No- 
tice. 

Where  a  company  buying  cross-ties  agreed 
that  the  seller  conld  store  the  ties  free  ot 
charge  in  a  boom  for  an  indefinite  time,  the  sell- 
er was  entitled  to  a  reasonable  time  within 
which  to  remove  its  ties,  after  notice  of  the  ter- 
mination of  the  contract  i>efore  it  conld  hc- 
charged  for  storage. 

[Ed.  Note.— For  other  cases,  see  Bailment. 
Cent  Dig.  H  77-79,  81-84 ;   Dec  Dig.  <S=>18.1 

6.  Bailment  <S=»30— Stobaqe  Chabges— Com- 
plaint—Sufficiency.  • 

In  an  action  for  storage  charges,  counts  of 
the  complaint  alleging  merely  that  plaiatiff  had 
agreed  for  detendant  to  store  cross-ties  in  plain- 
tiff's boom  for  an  indefinite  time,  and  had  ter- 
minated this  contract  by  a  notice  stating  that 
a  certain  storage  charge  would  be  made  there- 
after, and  alleging  that  defendant  notwithstand- 
ing such  notice,  continued  to  store  ties  in  the 
boom,  were  demurrable  for  .failure  to  allege 
that  defendant  permitted  the  ties  to  remain  in 
the  l>oom  for  more  than  a  reasonable  time  after 
the  notice  was  given. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  i  123 ;  Dec  Dig.  <S=»30.] 

7.  Pleading  <S=»17— Complaint— Requisites. 

While  facts  averred  in  the  complaint  may 
be  established  inferentially  from  other  facts  izk 
evidence,  the  cause  of  action  relied  on  should  be 
st{ited  in  the  complaint  and  not  left  in  infer- 
ence. 

[Ed.  Note.— For.  other  cases,  see  Pleading, 
Cent  Dig.  {{  38,  41, 195,  350;  DecDig.  «=>17.] 
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8.  BAiuixiirr  «=>18~ST0KAaK  Chabqes— Con- 
tract. 

Where  the  owner  of  a  boom  notifies  a  com- 
pany, which  has  stored  cross-ties  therein  nnder 
a  contract  entitling  it  to  do  so  free  of  charge 
for  an  indefinite  time,  that  a  certain  charge  will 
be  made  for  storage  of  all  ties  left  in  the  boom 
or  thereafter  placed  therein,  the  act  of  the  com- 
pany in  permitting  its  ties  to  remain  in  the 
boom  for  more  than  a  reasonable  time  there- 
after obligates  it  to  pay  the  storage  charge  spec- 
ified in  the  notice. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent.  Dig.  §§  77-79,  81-84;    Dec  Dig.  «=>18.] 

9.  Bailment  i8=>33— Stobagk  Chabqes— Rba- 
BONABLE  TatB—QvKsnori  fob  Jt7bt. 

In  an  action  on  a  contract  obligating  the 
defendant  to  pay  storage  charges  on  cross-tlefl 
which  it  baa  permitted  to  remain  in  a  boom 
for  more  than  a  reasonable  time  after  being  no- 
tified that  a  charge  will  be  made  for -storage,  the 
question  of  reasonable  time  is  for  the  jviry. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  {  66;  Dec  Dig.  <8=>33.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;    Saffold  Bemey,  Judge 

Action  by  the  Naylor  Lumber  Company 
against  tbe  American  Tie  &  Timber  Com- 
pany, for  breadi  of  contract  Judgment  for 
plaintiff,  and  defendant  appeals.  Reyersed 
and  remanded. 

Inge  ft  Armbrecht,  of  Mobile,  for  appellant 
Clarke,  Brown  ft  Howard,  of  Mobile,  for 
appellee. 

DE  GRAFFENRIED,  J.  [1]  This  action 
was  brought  by  tbe  appellee  against  the  ap- 
pellant to  recover  damages  for  tbe  alleged 
breach  of  a  contract  for  tbe  purchase  of 
cross-ties  as  well  as  to  tecorer  compensation 
for  services  in  tbe  matter  of  forwarding 
certain  cross-ties  to  the  Isthmian  Canal 
Commission  at  the  port  of  Colon,  and  for 
compensation  for  the  storage  of  appellant's 
cross-ties  In  a  certain  boom  belonging  to  the 
appellee  at  Moss  Point  Miss. 

In  tbe  sixth  count  of  tbe  complaint  ap- 
pellee alleges  that  on  the  19tli  day  of  Feb- 
ruary, 1913,  it  entered  Into  a  contract  with 
tbe  appellant,  which  contract  was  In  writ- 
ing, as  follows: 

"New  Orleans,  La.,  Feb.  19,  1913. 

"The  Naylor  Lomber  Company,  New  Orleans, 
La.— Gentlemen :  For  end  in  consideration  of 
the  sum  of  $1.00  each  and  to  us  in  hand  paid, 
we  agree  to  talce  and  ttaey  to  deliver  as  many 
heart  cross-ties  as  it  is  possible  for  them  to  ac- 
cnmnlate  at  Moss  Point,  for  twelve  months 
from  the  above  time,  at  tbe  following  price: 

"7x9— 8'6"  ties  at  62  cents. 

"7x8— 8'6"  ties  at  47  cents. 

"6x8—8'       ties  at  44  cents. 

"IJpon  completion  of  delivery  of  two  hnndred 
thousand  (200,000)  or  more  ties  by  the  Naylor 
Lamber  Company  in  twelve  months'  time  or 
less,  we  agree  to  ptty  them  one  cent  (1^)  addi- 
tional on  the  said  200,000  ties  on  any  further 
quantity  they  deliver.  This  agreement  to  stand 
good  for  twelve  months. 

"It  is  further  agreed  by  the  parties  hereto 
that  the  said  American  Tie  ft  Lumber  Co.  shall 
have  supervision  over  the  inspection  of  all  tbe 
ties  delivered  to  them  by  thr  Naylor  Lumber 
Company.    IThat  they  shall  also  pay  all  drafts 


drawn  by  inspector  of  the  Naylor  Lumber  Co. 
for  actual  cost  of  ties  delivered  in  boom  or  on 
wharf  in  Moss  Point  when  inspector's  certifi- 
cate is  attached  to  draft  drawn  by  said  inspec- 
tor.      Tours  truly, 

"American  Tie  ft  Lamber  Co., 

"C.   X.  Naylor,   Agent 
"Naylor  Lbr.  Co., 

"By  W.  E.  Clark,  Secy,  ft  Treas." 

After  setting  oat  the  contract,  the  count 
further  alleges.  In  substance,  that  the  ap- 
pellee complied  with  all  of  the  provisions  of 
the  contract  up  to  the  19th  day  of  March, 
1913,  and  that  at  that  time  it  stood  ready' 
and  willing  and  offered  to  carry  out  the 
provisions  of  the  contract  on  Its  part  to  be 
performed,  but  that  on  the  19th  day  of 
March,  1913,  tbe  appellant  notified  tbe  -ap- 
pellee that  It  would  no  longer  carry  out  tbe 
provisions  of  said  contract  and  that  since 
that  time  the  appellant  bad  wholly  failed 
and  refused  to  comply  with  tbe  provisions 
of  tbe  contract  Several  grounds  of  demur- 
rer were  interposed  to  this  connt,  but  none 
of  tbem  raised  the  question  of  Indeflnite- 
ness  or  want  of  mutuality  In  the  contract 
It  is  urged  on  appeal  that  this  count  does  not 
state  a  substantial  cause  of  action,  and  for 
that  reason  will  not  support  a  verdict 

Tbe  contract,  in  short,  is  that  the  appellee 
would  sell  and  deliver  and  the  appellant 
would  buy  for  a  fixed  price  "as  many  heart 
cross-ties  as  it  Is  possible  for  them  [appellee] 
to  accumulate  at  Moss  Point  for  twelve 
months"  from  tbe  date  of  tbe  contract, 
which  cross-ties  were  to  be  of  certain  di- 
mensions. This  agreement  is  readily  dis- 
tinguishable from  those  where  the  quantity 
to  be  bought  and  sold  Is  "ascertainable  with 
reasonable  certainty."  It  has  been  correctly 
held  that  a  contract  to  purchase  the  entire 
output  of  a  certain  mill  or  manufacturing 
plant,  for  a  given  time,  at  a  given  price.  Is 
valid;  and  likewise  a  contract  to  purchase 
all  of  the  coal  of  a  certain  quality  that  might 
be  needed  for  a  certain  plant,  at  a  certain 
price  and  for  a  fixed  period,  Is  valid.  In  such 
cases  the  quantity,  though  it  may  depend 
to  some  extent  on  the  will  or  effort  of  one  of 
the  contracting  parties,  can  be  ascertained 
with  reasonable  certainty ;  but  In  the  pres- 
ent case  the  quantity  depends  upon  so  many 
uncertain  elements  and  contingencies  that 
we  cannot  say  that  it  can  be  brought  within 
the  foregoing  principle.  The  quantity  to 
be  bought  and  sold  under  tbe  present  con- 
tract (as  many  heart  cross-ties  as  It  Is  pos- 
sible for  tbe  appellee  to  accumulate  at  Moss 
Point  within  12  months)  depends  on  tbe 
financial  ability,  the  business  capacity,  tbe 
Industry,  the  efficiency,  and  credit  of  the 
appellee,  the  supply  of  labor,  all  under  con- 
stantly changing  conditions,  as  well  as  on 
the  supply  and  demand  for  heart  cross-ties 
with  tbe  world  as  a  market  and  also  on 
the  uncertainty  of  transportation  facilities 
and   the  responsibility  of  dealers   in   heart 
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crora-tles  and  tbelr  respective  abllltiea  to 
perform  sucb  contracts  as  they  might  make 
with  the  appellee  for  cross-ties  which  might 
be  bought  from  such  dealers  by  the  appellee 
for  delivery  under  this  contract 

An  examination  of  the  face  of  the  contract, 
without  more,  shows  that  no  breach  could  be 
assigned  upon  it  which  could  be  comp^isated 
for  in  damages  capable  of  being  computed 
with  reasonable  certainty ;  but  It  contains  a 
promise  for  a  promise,  and  is  executory,  ex- 
tending over  a  period  of  12  months;  and 
though  uncertain  in  its  Incipiency,  by  partial 
performance  on  the  part  of  the  Naylor  Lum- 
ber Company,  it  might  be  made  certain  and 
enf9rceable  to  that  extent  The  time  for 
making  payments  under  the  contract  is  not 
clearly  stated  therein,  but  the  evidence  shows 
tliat  the  parties  themselves  have  construed 
the  contract  to  mean  that  payments  should 
be  made  on  delivery,  at  different  times  dur- 
ing the  year. 

[2,  3]  There  is  evidence  in  the  case,  some- 
what conflicting,  to  the  eCTect  that,  prior  to 
the  time  when  the  appellant  refused  to  fur- 
ther perform  the  contract,  the  Naylor  Lum- 
ber C!ompany  had  accumulated  a  quantity  of 
cross-ties  at  Moss  Point  under  the  contract 
and  according  to  the  specifications.  After 
these  cross-ties  had  been  so  accumulated,  the 
contract  was  executed  to  that  extent  and  it 
would  be  unconscionable  to  allow  appellant 
to  say  that  It  would  not  comply  with  the 
terms  of  the  contract  and  refuse  to  accept  the 
cross-ties  so  accumulated.  Mclntyre  Lum- 
ber ft  Export  Co.  V.  Jackson  Lumber  Co.,  105 
Ala.  2C8,  51  South.  767,  138  Am.  St  Rep.  66 ; 
Central  R.  R.  &  Banking  Co.  t.  Cheatham, 
85  Ala.  282,  300,  4  South.  828,  7  Am.  St  Rep. 
48.  The  law  does  not  favor  the  destruction 
of  contracts  for  uncertainty,  and  leans 
against  such  a  construction  as  renders  them 
unenforceable.  Mclntyre  Lumber  &  Export 
Co.  V.  Jackson  Lumber  Co.,  supra ;  Boykin  v. 
Bank,  72  Ala.  262,  47  Am.  Rep.  408. 

If  the  sixth  count  of  the  complaint  had  al- 
leged, in  eCFect,  that,  prior  to  the  time  the  ap- 
pellant notified  the  appellee  that  it  would  not 
farther  perform  the  contract,  the  appellee 
had  accumulated  at  Moss  Point,  under  and 
pursuant  to  the  contract  a  certain  number 
of  cross-ties  of  the  specified  quality  and  di- 
mensions, a  substantial  cause  of  action  would 
have  been  stated. 

[4]  It  has  been  held  by  this  court  that  the 
complaint  may  be  sufflclent  to  support  a  judg- 
ment after  verdict  when  attacked  by  motion 
In  arrest  of  Judgment,  or  on  appeal,  although 
it  may  have  been  subject  to  demurrer.  If 
properly  filed;  but  it  is  "the  settled  law  of 
this  state  that  a  Judgment  for  the  plaintiff 
will  be  reversed  where  the  facts  appear  on 
the  face  of  the  complaint  and  show  that  no 
substantial  cause  of  action  was  disclosed, 
though  the  complaint  was  not  demurred  to." 
3  Mayf .  Dig.  p.  1174^  Bubd.  826 ;  Tumlpseed  t. 


Burton,  4  Ala.  App.  612,  68  South.  959.  On 
the  face  of  the  contract,  in  the  present  case, 
the  quantity  appears  to  be  too  Indefinite  to 
warrant  an  enforcement  of  the  contract  in 
the  absence  of  averments  in  the  complaint 
that  the  appellant  had  performed  the  con- 
tract up  to  the  time  that  the  appellee  was 
notified  that  the  appellant  would  no  longer 
perform  the  same.  It  cannot  be  said  that 
this  count  by  Intendment  alleges  that,  prior 
to  the  time  whoi  the  appellant  notified  the 
appellee  It  would  not  further  perform  the 
contract,  the  appellee  had  accumulated  at 
Moss  Point  under  and  In  accordance  with 
the  contract,  a  certain  number  of  cross-ties, 
of  the  specified  quality  and  dimensions.  The 
sixth  count  of  the  complaint,  therefore,  does 
not  state  a  substantial  cause  of  action,  and 
will  not  support  a  verdict.  For  this  reason 
the  trial  court  committed  reversible  error  in 
not  charging  the  Jury,  at  the  written  request 
of  the  appellant  that  they  could  not  find  for 
the  appellee  under  said  sixth  count 

[5,  6]  In  the  tenth,  eleventh,  and  twdftb 
counts  of  the  complaint  the  appellee  sought 
to  recover  from  the  appellant  for  storage  of 
cross-ties  which  were  placed  in  the  appellee'lB 
boom  by  the  appellant  These  comits  allege, 
in  substance,  that  there  was  a  contract  be- 
tween the  appellee  and  the  appellant  under 
which  the  appellee  had  agreed  to  allow  the 
appellant  to  store  certain  ties  In  a  boom  be- 
longing to  the  appellee,  the  term  of  which 
contract  was  indefinite,  and  that  the  appellee 
terminated  this  contract  by  notice  to  the  ap- 
pellant and  informed  the  appellant  that  for 
any  ties  that  were  stored  In  the  said  boom 
on  the  day  of  the  notice,  or  that  might  be 
placed  in  said  boom  by  the  appellant  or  kept 
therein  thereafter,  a  charge  of  three  cents  for 
each  tie  per  month  would  be  made,  and  that 
the  appellant,  nowithstanding  the  said  notice, 
did  keep  stored,  or  cause  to  be  stored,  a  large 
number  of  tie*  in  said  boom  during  a  certaia 
month. 

The  agreement  for  the  use  of  the  boom,  be- 
ing for  an  indefinite  period,  could  be  termi- 
nated by  the  owner  of  the  boom  at  any  time ; 
but  the  appellant,  after  receiving  the  notice 
of  the  termination  ot  the  contract,  had  a 
reasonable  time  within  which  to  remove  its 
ties  from  the  boom. 

[7]  Demurrers  were  interposed  to  eadi  of 
these  counts,  to  the  efTect  that  they  did  not 
allege  that  the  defendant  was-  given  a  rea- 
sonable time,  after  the  notice  of  the  termina- 
tion of  the  agreement,  to  remove  the  ties  from 
the  boom. 

"Good  pleading  requires  that  the  facts  which 
constitute  the  caase  of  action  relied  on  shall 
be  stated  in  the  complaint  and  not  left  in  in- 
ference. Facts,  when  averred,  may  be  estab- 
lished inferentially  from  other  facts  shown  in 
evidence,  but  this  is  a  rale  of  evidence  and  not 
of  pleadinR."  Fidelity  ft  Deposit  Co.  of  Mary- 
land V.  Walker,  158  Ala.  129,  48  South.  600: 
Daniels  v.  Carney,  148  Ala.  SI,  42  South.  452. 
7  L.  B.  A.  (N.  S.)  920, 121  Am.  St  Rep.  34,  12 
Ann.  Caa.  612. 
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These  counts  should  contain  such  allega- 
tions as  would  show  that  the  appellant  per- 
mitted Its  ties  to  remain  in  the  boom  for 
more  than  a  reasonable  time  after  the  termi- 
nation of  the  agreement  under  which  the 
cross-ties  had  preriously  been  stored. 

[I,  >]  One  ground  of  demurrer  interposed 
to  the  foregoing  counts  was  to  the  effect  that 
they  did  not  show  a  promise  by  the  appellant 
to  pay  the  appellee  for  the  alleged  storage  of 
cross-ties.  It  is  true  that  these  counts  do  not 
allege  an  express  contract,  but  they  allege 
facts  from  which  a  promise  to  pay  may  be 
implied  in  fact  The  notice  that  a  charge  of 
three  cents  per  tie  would  be  made  for  all  ties 
that  were  left  in  the  boom,  or  that  might 
thereafter  be  placed  therein,  was  an  ofTer  on 
the  part  of  the  appellee  which  might  be  ac- 
cepted by  the  conduct  of  the  appellant  As 
was  said  in  Mott  T.  Jackson,  172  Ala.  448, 
453,  55  South.  628,  529: 

"It  is  familiar  contract  law  that  where  one 
party  makes  an  offer,  dependent  upon  some  act 
of  the  other  party,  and  the  other  party  performs 
the  act  that  is  an  acceptance  of  the  oner,  and 
constitutes  a  safficient  consideration  to  support 
the  contract."  Central  B.  R.  &  Banking  Go.  v. 
Cheatham,  86  Ala.  292,  4  South.  828,  7  Am.  St 
Bep.  48. 

If,  after  notice,  the  appellant  permitted 
its  cross-ties  to  remain  in  the  boom  for  more 
than  a  reasonable  time,  or  after  receiving  the 
notice.  It  placed  more  cross-ties  in  the  boom, 
it  became  obligated  .to  pay  three  cents  for 
-each  cross-tie  per  month  so  stored  or  permit- 
ted to  remain  stored.  The  question  of  rea- 
sonable time  would  be  for  the  Jury  to  deter- 
mine, under  the  evidence  in  the  case. 

Beversed  and  remanded. 

ANDERSON,  0.  J.,  and  SOMBBVILLB 
and  OABDNEB,  JJ.,  conoir. 


-(UOAla.  E6S) 
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<Sapreme  Court  of  Alabama.     Dec.  17,  1914.) 
%.  PuBUo  Lards  «=»223— Grants— Whbn 

TiTLB  P  ABBES 

Under  Act  Cong.  March  3,  1819,  c.  100, 
3  Stat  628,  adjusting  claims  to  land  fonnded  on 
grants,  etc.,  from  the  Spanish  government,  the 
title  did  not  pass  until  the  issuance  of  a  patent, 
as  there  was  no  attempt  to  grant  any  land  by 
the  act  which  only  provided  for  a  survey  or 
location  or  identification  of  certain  claims,  and, 
when  so  located  and  identified,  for  a  grant  by 
the  issuance  of  a  patent 

[Ed.  Note.— For  other  cases,  see  Public  liande. 
Cent.  Dig.  IS  705-719,  721-725;  Dec  Dig.  «=» 

2.  PuBUO   Lands   «=»114— "Patent"— Con- 

SIBOCnON  AND  OPKILATION. 

A  "patent"  to  land  from  the  United  States 
may  constitute  a  grant  or  conveyance  of  title 
«nt  of  the  United  States,  or  may  be  merely  a 
ratification  or  confirmation,  or  evidence  ot,  a 
previous  grant  or  conveyance. 

[Eld.  Note.— For  other  cases,  see  Pnblic  Lands, 
Cent  Dig.  {§  814-322;   Dec.  Dig.  «=>114. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Patent] 


3.  Ejectment  «=39— Tttlx  to   StrpposT  Ac- 
tion—NECESsrrY  OF  Legal  Tttle. 

In  ejectment  the  legal  title  must  prevail. 
[Ed.  Note.— For  other  cases,  see  Ejectment 

Gent  Dig.  {{  16-29 ;   Dec  Dig.  «=»9.] 

Appeal  from  Circuit  Court  Mobile  Coun- 
ty ;   Samuel  B.  Browne,  Judge. 

Ejectment  by  Oeorge  Brue  and  others 
against  John  McArthur.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

L.  H.  ft  B.  W.  Faith  and  Frank  S.  Coffin, 
all  of  Mobile,  for  appellant  Gregory  L,  ft 
H.  T.  Smith,  of  Mobile,  for  appellees. 

MATFIELD.  J.  [1]  The  pivotal  and  de- 
cisive question  here  involved  is  whether  the 
legal  title  to  the  land  in  question  passed 
from  the  United  States  by  an  act  of  Con- 
gress approved  March  8, 1819  (3  Stat  528,  c 
100),  or  by  a  patent  of  October  7,  1912.  It 
is  conceded  that  the  legal  title  has  passed 
out  of  the  United  States,  and  that  it  passed 
either  by  the  act  of  Congress  or  by  the  pat- 
ent If  such  title  passed  by  the  act  of  Con- 
gress, then  there  are  other  material  and  im- 
portant questions  to  be  decided ;  but  if  such 
title  did  not  pass  until  and  except  by,  the  is- 
suance of  the  patent  then  appellant  cannot 
recover  the  lands  In  ejectment  nor  defend 
such  action  by  the  appellees,  and  a  decision 
of  the  other  questions  is  wholly  unneces- 
sary. 

It  appears  to  us  that  the  opinion  and  de- 
cision of  this  court  in  the  case  of  Nelson  v. 
Weekley,  177  Ala.  130,  68  South.  157,  and 
that  of  the  Supreme  Court  ot  the  United 
States  in  Michigan  Land  Co.  v.  Rust,  168  U. 
S.  589,  18  Sup.  Ct  208,  42  L.  Ed.  591,  are 
decisive  of  this  question,  to  the  effect  that 
the  legal  title  to  the  land  in  question  did 
not  pass  by  the  act  of  Congress,  but  only  by 
the  patent  This  question,  of  course,  must 
depend  upon  the  construction  to  be  placed 
upon  the  act  of  Congress  In  question.  If 
title  did  pass  by  this  act  then  It  could  not 
be  defeated  by  a  subsequent  act  of  Congress 
alone,  nor  by  a  survey,  nor  the  issuance  of 
a  patent  even  if  it  attempted  to  convey  ti- 
tle. Likewise,  If  the  act  of  Congress  In  ques- 
tion provides  that  the  title  shall  vest  bj 
virtue  of  the  act  when  a  survey  is  made, 
and  the  survey  was  so  made,  before  the  is- 
suance of  the  patent  then  the  patent  is 
merely  a  confirmation  of  the  grant  survey, 
and  location,  by  the  Land  Department  of 
the  government  and  not  the  grant  itself. 
What  was  said  in  the  case  of  Price  v.  Den- 
nis, 159  Ala.  629,  49  South.  250,  Is  applica- 
ble here: 

"If  Congress  had  granted  the  land,  and  had 
thereby  provided  that  the  title  should  pass  on 
selection  as  provided  for  in  the  act,  the  date 
of  the  selection  would  be  the  date  of  tne  passage 
of  the  legal  title,  as  well  as  the  equitable  title, 
out  of  the  government  The  legal  title  can  pass 
out  of  the  United  States  as  well  by  such  a  grant 
of  Congress  aa  by  a  patent;    and  if  a  patent 
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is  issued  thereafter  it  may  be  that  It  is  merely ! 
evidentiary  of  the  prior  grant  and  selection. 
But  this  IS  not  the  case  in  the  present  action. 
It  was  intended  by  Congress  that  the  patent 
should  pass  the  legal  title,  and  that  it  should  not 
pass  until  the  patent  was  issued." 

On  the  other  hand,  If  the  act  of  Ck>ngress, 
and  the  survey,  merely  authorized  the 
grant  to  be  made  by  a  patent,  then,  of 
coarse,  the  title  passed  only  when  the  pat- 
ent issued.  This  last  condition  we  find  from 
this  record  to  be  the  true  situation.  It  ap- 
I)earB  that  there  was  not  even  an  attempt 
to  grant  any  land  by  the  act  of  Congress  in 
question,  but  only  to  provide  for  a  survey, 
or  location  or  identification,  of  certain 
claims,  and,  when  so  located  and  identtfied, 
for  a  grant  by  the  issuance  of  a  patent, 
which  was  accordingly  dope  in  this  case. 

[2]  All  patents  issued  from  or  by  the  Ijand 
Department  of  the  United  States  to  the  pul>- 
11c  lands  must  of  course  depend  for  their 
authority,  validity,  and  effect  upon  some  act 
or  acts  of  Congress.  According  to  these  acts, 
the  patent  may  answer  as  the  grant  or  con- 
veyance of  title  out  of  the  United  States,  or 
IC  may  be  merely  a  ratification  or  conflrma- 
tl<m  or  evidence  of  a  previous  grant  or  con- 
veyance, or  be  of  other  effect,  as  may  be 
provided  by  the  act  or  acts  authorizing  or 
requiring  the  issuance  of  the  patent 

[3J  The  action  being  one  of  ejectment,  the 
legal  title,  so  far  as  this  case  Is  concerned, 
must  prevail;  and  If  the  legal  title  passed 
out  of  the  government  of  the  United  States 
only  by  the  patent  in  1912,  as  we  decide  It 
did,  then  it  follows  necessarily  that  the  ap- 
pellant could  not  defend  in  the  court  below 
on  the  ground  of  adverse  possession,  nor  on 
the  ground  of  any  equitable  title.  It  is 
therefore  unnecessary  to  consider  other  as- 
signments of  error,  for  the  reason  that,  un- 
der the  undisputed  evidence  in  this  record. 
It  all  other  assignments  of  error  were  sus- 
tained, they  would  each  and  all  be  without 
possible  injury  or  prejudice  to  the  appellant 

Affirmed. 

ANDERSON,  0.  J.,  and  SOMERVILLE 
and  GARDNER,  JJ.,  concur. 


(UO  Ala.  455) 

SMITH  v.  IRVINGTON  LAND  CO. 

(No.  833.) 

(Supreme  C!ourt  of  Alabama.    Dec.  17,  1914.) 

1.  QciEHNO  TrrLK  «=»10—St7ITS— Right  to 
Maintain— Stipuultions. 

An  agreement  of  counsel  that  plaintiff  was 
in  actual  possession  of  the  land  at  the  time  of 
filing  his  bill  to  quiet  title  is  a  sufficient  show- 
ing to  warrant  the  maintenance  of  the  bill,  un- 
der Code  1907,  g  5443,  requiring  proof  of  plain- 
tiff's peaceable  possession. 

[Ed.  Note. — For  other  cases,  see  Quieting  1^- 
lie.  Cent  Dig.  {$  30-42 ;  Dec.  Dig.  «s>10.] 

2.  QuuTiNo  Title  «=»d— Sum  — Right  to 
Maintain. 

A  bill  to  quiet  title  cannot  be  defeated  be- 
cause another  claims  the  land ;   the  existence  of 


an  adverse  claim  being  an  essential  to  the  main- 
tenance of  the  bilL 

tEd.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  §  4 ;   Dec  Dig.  <3=>6.] 

3.  Quieting  Title  <e=»44— Suits— Burden  of 
Proof. 

In  a  suit  to  quiet  title,  plaintiff,  who  is  in 
peaceful  possession,  need  not  prove  his  title; 
but  those  asserting  adverse  Interests  must  es- 
tablish theirs. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Ont  Dig.  it  89-92 ;   Dec.  Dig.  <8s»44.] 

4.  Quieting  Title  «=»44— Suits— Evidence. 

In  a  suit  to  quiet  title,  evidence  of  a  former 
proceeding  between  other  parties  not  in  privity 
with  plaintiff  to  quiet  title  to  the  land  is  wholly 
irrelevant  and  immaterial,  being  res  inter  alios 
acta. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig,  $S  89-92;   Dec  Dig.  <S=>44.] 

Appeal  from  Chancery  C!onrt,  Mobile  Coun- 
ty; Stewart  Brooks,  Special  Chancellor. 

Bill  by  6.  Hardy  Smith,  pro  ami,  against 
the  Irvington  Land  Company,  to  quiet  title 
to  land.  Decree  for  respondent,  and  com- 
plainant appeals.    Reversed  and  rendered. 

The  following  is  the  agreed  statement  of 
facts,  dated  October  18,  1913: 

(1)  That  the  complainant  purchased  the  lands 
described  in  the  bill  of  complaint  at  a  sale  by 
the  register  in  chancery  of  this  court,  had  under 
a  decree  of-  said  court  in  a  cause  therein  then 
pending,  and  received  from  said  register  a  deed 
of  and  to  all  of  the  right,  title,  and  interest 
of  all  the  parties  to  said  cause  in  and  to  said 
lands ;  that  the  complainant  entered  upon  and 
took  possession  of  said  lands,  under  said  regis- 
ter's deed,  and  that,  at  the  time  of  said  entry 
and  taking  possession,  said  entry  was  peaceable ; 
that  the  complainant  has  remained  in  actual 
and  peaceable  possession  of  said  lands  since  the 
date  of  said  entry,  and  that  said  date  was  short- 
iy  prior  to  the  filing  of  the  bill  of  complaint  in 
this  cause,  not  being  over  one  month  before 
such  filing;  that  at  the  time  of  said  parcliaae 
and  of  said  entry  the  complainant  knew  of  the 
claim  to  said  lands  by  the  respondent  and  that 

>said  claim  was  adverse  to  the  claim  of  the  par- 
ties sold  by  the  register  as  aforesaid ;  that  the 
complainant  took  possession  of  said  lands,  in- 
tending to  file  this  bill  of  complaint  and  of 
testing  the  validity  of  tbe  respective  adverse 
claims  to  said  lands. 

(2)  That  at  the  time  of  the  filing  of  said  biU 
of  complaint  there  was  not  pending  any  suit 
at  law  or  in  equity,  in  which  the  title  to  said 
lands,  either  of  the  complainant  or  of  the  re- 
spondent was  in  any  wise  involved,  and  that 
there  is  now  pending  no  such  suit  save  this  suit 
alone. 

(3)  It  is  further  agreed  that  these  lands  were 
duly  patented  to  Robert  B.  S.  Hargis  by  the 
United  States  government  prior  to  the  filing 
of  said  bill  of  complaint  by  Catherine  Ban- 
croft hereinafter  mentioned. 

(4)  That  Jonathan  P.  May  conveyed  the  land 
to  Wm.  Otis  by  warranty  deed  dated  September 
20,  1873,  and  Wm.  Otis  devised  it  with  other 
property  to  Charles  M.  Bancroft  by  will  duly 
admitted  to  probate  in  Mobile  county  March 
19,  1891.  Charles  M.  Bancroft  died,  leaving  a 
will  which  was  duly  admitted  to  probate  in 
Mobile  county  October  26,  1895,  which  con- 
tained the  following  provisions: 

"Item  2.  I  hereby  will,  devise  and  bequeath 
all  my  property  of  every  nature,  character  and 
kind  to  my  wife,  (Catherine  Bancroft  for  and 
during  the  term  of  her  natural  life,  for  her  to 
manage,  control  and  nse  for  the  benefit  of  her- 
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aelf  and  onr  children,  indnding  mj  daughter 
Cora,  by  my  first  wife,  to  long  as  tbey  ahall  live 
together  aa  one  family,  and  it  it  shonld  happen 
that  the  rents,  income  and  profits  of  my  estate 
ihonld  become  insufficient  to  provide  my  said 
wife  and  children  with  a  comfortable  support 
and  properly  educate  my  minor  children,  then 
it  is  my  vml,  and  I  hereby  give  my  wife  full 
power  and  autharity  to  use  and  appropriate  so 
much  of  the  corpus  of  my  estate  as  may  be 
necessary  for  that  purpose. 

"Item  6.  It  is  my  will  and  I  hereby  give  my 
wife,  Catherine  Bancroft,  full  power  and  au- 
tiionty  to  sell  and  convey  any  property  of  my 
astate  and  reinvest  the  proceeds  in  such  other 
property  as  in  her  judgment  would  be  to  the 
interest  of  herself  and  my  children,  taking  the 
title  to  such  property  as  she  may  so  purchase 
in  her  own  name  in  trust  for  herself  during  her 
natural  life  and  upon  her  death,  for  my  children 
in  equal  shares  and  with  power  to  sell  such 
property  purchased  by  her,  and  to  reinvest  the 
proceeds  and  so  on." 

Catherine  O.  Bancroft  conveyed  the  land  by 
statutory  warranty  deed  to  Gerhardt  C.  Mars  by 
deed  dated  November  24,  1903,  recorded  Jan- 
uary 21,  1904.  Gerhardt  O.  Mars  conveyed  it 
to  the  IrvinKton  Land  Company  by  warranty 
deed  dated  March  14,  1913.  Catherine  O.  Ban- 
croft is  still  living.  C.  C.  Kauifman  conveyed 
it  to  Ferdinand  Kirchner  by  statutory  war- 
ranty deed  dated  September  2,  1887.  Ferdinand 
Kirchner  conveyed  it  to  Agnes  W.  Kauffman 
by  quitclaim  deed  dated  September  2,  1887. 
Earl  Kauffman,  Roy  Kauffman,  Alger  Kauff- 
man, Claude  Kauffman,  and  Came  Grady  Price, 
heirs  at  law  of  Agnes  W.  Kauffman,  deceased, 
conveyed  it  to  Peter  J.  Brown  by  quitclaim 
deed  dated  September  20, 1905.  Peter  J.  Brown 
conveyed  it  to  the  Century  Realty  Company  by 
quitclaim  deed  dated  October  16,  1905.  Century 
Realty  Company  conveyed  it  to  Peter  B.  Nel- 
son by  warranty  deed  dated  April  9,  1906. 
Peter  B.  Nelson  conveyed  it  to  Southern  Timber 
&  Colonization  Company  by  statutory  warranty 
deed  dated  January  6,  1909.  Southern  Timber 
ft  Colonization  Company  conveyed  it  to  Irving- 
ton  Land  Company  by  quitclaim  deed  dated 
April  13,  1912.  That  before  Catherine  O.  Ban- 
croft conveyed  it  to  Gerhardt  C.  Mars,  she  filed 
a  bill  in  the  chancery  court  of  Mobile  county, 
being  No.  7476,  against  Robert  B.  S.  Hargis,  or 
his  neirs  at  law,  to  quiet  the  title  against  them, 
and  on  October  22,  1903,  she  obtained  a  decree 
in  said  cause  quieting  title  to  said  land. 

(5)  Either  party  may  introduce  either  the 
•riginals  or  certified  copies  of  any  of  the  con- 
veyances under  which  tbey  claim,  and  also  any 
other  evidence  material  to  the  issues  in  the 
cause. 

Gregory  L.  ft  H.  T.  Smith  and  James  H. 
Kirkpatrick,  all  of  Mobile,  for  appellant  Er- 
Tin  ft  McAleer,  of  Mobile,  for  appellee. 

MAYFIELD,  J.  This  was  a  statutory  bill 
to  auiet  and  determine  title  to  land.  The  bill 
contained  the  statutory  requirements  as  to 
averments,  and  sought  to  have  the  respond- 
ent's title  to  the  land  in  question  determined, 
and  the  complainant's  quieted,  so  far  as  the 
respondent's  claim  was  concerned.  There 
was  no  cross-bill  requiring  the  complainant 
to  establish  his  title  or  claim;  but  the  an- 
swer did  seek  to  show  and  establish  the  re- 
spondent's claim  or  title  to  the  land  in  ques- 
tion.   The  respondent  sought  no  affirmative 


relief,  aa  it  might  have  done.  Code,  i  6445, 
and  annotations  thereto. 

[1-3]  The  case  was  submitted  on  bill,  an- 
swer, and  proof,  including  an  agreement  of 
counsel  as  to  certain  facts  upon  which  the 
equity  of  the  bill  depended.  The  special 
chancellor  who  heard  the  cause  dismissed  the 
bill,  on  the  ground  that  complainant  had  not 
shown  such  a  "peaceable  possession"  of  the 
lands  as  the  statute  (section  6443  of  the  Code) 
requires  to  maintain  the  bill.  In  this  there 
was  error.  The  agreement  of  counsel  fully 
and  expressly  supplied  this  proof,  and  of 
course  was  binding  oh  the  parties  on  this 
trlaL  In  fact,  we  find  no  proof  of  any  ac- 
tual possession  at  the  time  of  the  filing  of  the 
bill,  except  that  of  complainant  It  Is  true 
that  respondent  was  claiming  title  to  the 
land,  but  had  no  actual  possession.  The  fact 
that  complainant  knew  of  this  claim  was  no 
Impediment  to  his  flUng  this  bill.  The  blU 
was  filed  for  the  very  purpose  of  testing  the 
validity  of  this  claim  of  title.  In  fact  there 
would  be  no  equity  in  the  bill  if  the  defend- 
ant or  any  other  person  was  denying  or  dis- 
puting complainant's  title,  and  was  not  claim- 
ing or  asserting  title  or  right  to  the  lands. 
It  Is  only  in  such  cases  that  the  statute  au- 
thorizes the  filing  of  the  hlU.  It  Is  not  the 
fact  that  others,  or  the  respondent,  is  claim- 
ing the  land,  that  defeate  the  bill;  it  is  only 
Uie  fact  that  they  they  are  in  possession,  or 
that  there  is  a  scrambling  possession,  which 
defeats  the  bill.  It  Is  not  necessary  for  the 
plaintiff,  in  a  case  like  this,  to  prove  his  title, 
further  than  to  prove  his  peaceable  posses- 
sion; but  the  bill  Is  to  test  the  validity  of 
the  resi>ondent's  title,  and  the  burden  is  on 
the  respondent  to  prove  his  title.  Newell  v. 
Manley,  173  Ala.  207,  55  South.  495;  Vaughan 
V.  Palmore,  176  Ala.  72,  57  South.  48a  The 
respondent  in  this  case  failed  to  show  any 
valid  paper  title,  and  failed  to  show  any 
possession  which  had  rii>ened  into  title, 
against  this  complainant  and,  of  course,  the 
respondent  could  not  succeed  In  this  suit 

[4]  The  former  proceeding  between  other 
parties  to  quiet  title  to  these  lands  was  whol- 
)v  irrelevant  and  immaterial.  It  was  res 
inter  alios  acta.  The  complainant  or  his 
privies  in  title  were  not  parties  to  the  pro- 
ceeding, and,  of  course,  could  not  be  bound 
by  such  a  proceeding. 

It  therefore  follows  that  the  special  chan- 
cellor erred  in  dismissing  the  bill,  and  that 
be  should  have  granted  the  relief  as  prayed  In 
the  bill,  and  as  is  provided  for  in  the  statute. 
The  decree  of  the  lower  court  is  accordingly 
reversed,  and  one  will  be  here  rendered  in 
accordance  with  the  prayer  of  the  bill. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  SOMERVILLH  and 
GARDNER,  JJ.,  concur. 
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HAUSEE  T.  FOLEY  &  CO.    (No.  834.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Justices  of  the  Peace  (S=s>127— JT7D0MENT 
— Vacation. 

A  judgment  of  the  justice  of  the  peace, 
which  is  regular  on  its  face,  but  void  because 
the  defendant  was  never  seryed  with  process, 
cannot  be  vacated  by  the  justice  after  the  day 
of  its  rendition;  the  remedy  bein^  by  appeal  in 
equity  or  a  statutory  writ  of  certiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |  401;  Dec  Dig.  «=3l27.] 

2.  JuDOifENT    <S=»407— Vacation  — JuBisDio- 
TiON — Remedy  at  Liaw. 

Equity  has  jurisdiction  to  vacate  a  judg- 
ment regular  on  its  face,  but  void  for  failure  to 
serve  process  on  defendant  without  regard  to 
complainant's  failure  to  resort  to  cumulative 
legal  remedies. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  768-771,  778,  774;  Dec.  Dig.  <S=> 
407.] 

8.  Justices  of  the  Peace  «=>128— Judo- 
IIKNT — Equitable  Belief— Bill— Laches. 
A  bill  to  vacate  a  judgment  of  the  justice 
of  the  peace,  which  alleges  that  no  process  was 
served  upon  the  judgment  debtor,  and  that  he 
had  no  knowledge  of  the  judgment  until  two 
months  after  it  was  rendered,  that  thereafter 
the  justice  of  the  peace  told  him  that  he  would 
set  aside  the  judgment,  and  that  he  heard  no 
more  about  it  until  action  was  instituted  there- 
on in  another  court  five  years  after  rendition 
of  the  judgment  is  not  demurrable  as  showing 
laches  by  the  judgment  debtor,  since  it  does  not 
show  that  any  injury  resulted  to  the  other  party 
from  the  delay  nor  that  the  delay  was  inexcus- 
able. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  U  402-107;  Dec.  Dig.  <8=> 
128.1 

4.  Judoment  «=»456  —  Equitable  Relief  — 

Defenses — Laches. 

The  fact  that  a  judgment  debtor  allowed 
an  action  on  the  judgment  to  proceed  to  final 
judgment  before  he  filed  his  bill  in  equity  to  va- 
cate it  does  not  preclude  his  subsequent  resort 
to  chancery. 

[Ed.  Note.— For  the  other  cases,  aee  Judgment, 
(3ent  Dig,  H  863-866;   Dec.  Dig.  «=»456.J 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty;  Tbomas  H.  Smith,  Chancellor. 

Suit  by  J.  J.  Hauser  against  Foley  &  Co.  to 
enjoin  the  enforcement  of  a  Judgment  at  law 
and  to  vacate  and  annul  the  Judgment  De- 
cree for  respondent,  and  complainant  appeals. 
Reversed,  and  decree  rendered  for  complain- 
ant 

The  bill  as  amended  shows  that  about  Au- 
gust 28,  1908,  Foley  &  Co.  recovered  a  Judg- 
ment against  complainant  for  $72  and  costs 
In  a  certain  Justice  court,  without  service  of 
summons  or  other  process  upon  him,  and 
without  his  having  any  knowledge  in  fact  of 
the  pendency  of  the  suit  against  him ;  that 
the  return  of  the  officer  shows  due  and  regu- 
lar service  upon  complainant  and  the  Juris- 
diction was  thereby  acquired  of  complain- 
ant's person ;  that  complainant  did  not  know 
that  said  suit  or  Judgment  against  him  for 
two  months  or  more  after  the  Judgment  was 
rendered ;  that  upon  being  informed  thereof 
be  saw  the  Justice,  J.  E.  Alford,  and  Informed 


him  of  the  absence  of  service  for  notice  la 
the  cause;  that  said  Alford  thereupon  told 
complainant  that  the  Judgment  was  Irregular 
and  void  and  that  he  would  set  it  aside  and 
make  an  entry  showing  that  action;  that 
complainant  relied  upon  Alford's  statement 
and  took  no  further  steps  in  the  matter,  and 
heard  no  more  from  it  until  Foley  &  Ca 
brought  suit  on  said  Justice  Judgment  in  the 
inferior  dty  court  of  Mobile  about  November 
1,  1913;  that  he  was  unable  in  said  last 
trial  to  avail  himself  of  his  defense  to  the 
original  suit  or  to  impeach  the  Justice  Judg- 
ment for  want  of  Jurisdiction  of  complain- 
ant's person;  and  that  therefore  he  vras 
compelled  to  sufTer  Judgment  against  himself 
in  said  city  court  The  bill  as  amended 
states  that  complainant  has  a  meritorious 
defense  to  the  claim  upon  which  he  was  sued, 
and  sets  out  the  defense  in  detail.  As  last 
amended,  the  bill  avers  that,  after  complain- 
ant's conversation  with  said  Alford  about 
the  Judgment  rendered  by  him,  B.  B.  Cham- 
berlain, Esq.,  who  brought  said  suit  and  re- 
covered said  Judgment  for  Foley  &  Co.,  In 
said  Alford's  court,  was  by  Alford  Informed 
of  the  absence  of  notice  to  complainant  and 
consented  to  the  setting  aside  of  the  Judg- 
ment as  promised  by  Alford  to  complainant 
The  last  amendment  also  shows  the  Judgment 
entry  on  Alford's  docket  which  recites  the 
sherifTs  return  of  the  summons  as  executed. 
Demurrers  were  sustained  to  the  original  bill 
and  also  to  the  bill  as  first  and  last  amend- 
ed, and,  complainant  declining  to  plead  fur- 
ther, the  bill  was  dismissed. 

Foster  K.  Hale,  Jr.,  of  Mobile,  for  appel- 
lant   D.  B.  Cobbs,  of  Mobile,  for  appellee. 

SOMERVILLE,  J.  [11  In  the  absence  of 
a  statute  providing  otherwise,  a  Justice  of 
the  peace  has  no  control  over  a  Judgment 
after  the  day  of  its  rendition;  and  such 
Judgment,  If  valid  upon  its  face,  cannot  be 
thereafter  vacated  by  him  on  the  motion  of 
a  party  for  any  sort  of  irregularity  In  fact 
24  Cyc.  696d. 

In  the  present  case  the  complainant  could 
not  by  direct  motion  have  procured  the  vaca- 
tion of  the  Judgment  erroneously  rendered 
against  him  by  the  Justice  of  the  pence,  ex- 
cept, of  course,  by  the  consent  of  the  plain- 
tiff therein;  and  his  only  remedy  was  by 
the  statutory  writ  of  certiorari  within  six 
months,  or  by  bill  In  equity.  The  case  of 
Glass  ▼.  Glass,  76  Ala.  368,  370,  is  not  opposed 
to  this  conclusion.    It  was  there  said: 

"All  courts  possess  the  inherent  power  to  va- 
cate, within  a  reasonable  time,  any  order  they 
may  have  made,  which  is  on  its  face  void,  or 
so  grossly  irregular  as  not  to  reach  the  ends 
which  the  record  shows  were  aimed  at  Such 
correction  is  made,  on  motion,  in  the  court 
where  the  judgment  is  rendered;  and  there 
should  be  notice  of  such  motion,  unless  the  judg- 
ment or  order  is  void  on  its  face." 

[2]  In  the  Instant  case  the  judgment  Is. 
upon  the  record,   affirmatively  regular  and 
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Talld.  The  distinction  la  illustrated  by  tbe 
authorities  cited  In  Hatchett  t.  BlUingslea, 
66  Ala.  16,  29,  30 ;  Chamblee  r.  Cole,  128  Ala. 
640,  30  South.  630.  However,  equity  has  in- 
dependent and  original  Jurisdiction  of  such 
a  bin,  and  proceeds  to  Its  exercise  without 
regard  to  the  complainant's  failure  to  resort 
to  cnmnlatlve  legal  remedies.  Todd  t.  Leslie, 
171  Ala.  624,  65  South.  174;  Evans  v.  Wllhlte, 
167  Ala.  587,  52  South.  845. 

[3]  The  only  debatable  question  raised  by 
the  demurrer  to  the  amended  bill  is  whether 
or  not  It  exhibits  such  laches  In  the  asser- 
tion and  prosecution  of  the  complainant's 
right  to  vacate  the  Judgment  in  question  as 
to  forfeit  that  right  in  a  court  of  equity. 

"The  true  doctrine  concerning  laches  has  nev- 
er been  more  concisely  and  accurately  stated 
than  in  the  following  language  of  an  able  liv- 
ing judge :  liaches,  in  legal  significance,  is  not 
mere  delay,  but  delay  that  works  a  disadvantage 
to  another.  So  long  as  parties  are  in  the  same 
condition,  it  matters  little  whether  one  presses 
a  right  promptly  or  slowly,  within  limits  allowed 
by  law;  but  when,  knowing  his  rights,  he  takes 
no  step  to  enforce  them  until  the  condition  of 
the  other  party  has,  in  good  faith,  become  so 
changed  that  he  cannot  be  restored  to  his  former 
state,  if  the  ripht  be  then  enforced,  delay  be- 
comes inequitable,  and  operates  as  estoppel 
against  the  assertion  of  the  right  The  disad- 
vantage may  come  from  loss  of  evidence,  change 
of  title,  intervention  of  equities,  and  other  caus- 
es; but,  when  a  court  sees  negligence  on  one 
side  and  injury  therefrom  on  the  other,  it  is  a 

Sound   for   denial   of   relief.'      Stiness,   J.,    in 
iBse  V.  Chase,  20  R.  I.  202,  37  AU.  804."    5 
Pom.  Eq.  Jur.,  {  21. 

"Laches,  as  has  been  well  said,  does  not,  like 
limitation,  grow  out  of  the  mere  passage  of  time, 
but  it  is  founded  upon  the  inequity  of  permitting 
the  claim  to  be  enforced — an  inequity  founded 
upon  some  change  in  the  condition  or  relation 
of  the  property,  or  the  parties.  Galliher  v.  Cad- 
well,  145  U.  8.  368  ri2  Sup,  Ct.  873,  86  L.  Ed. 
738]."  First  Nat.  Bank  v.  Nelson,  106  Ala. 
635,  18  South.  154. 

This  theory  of  laches  is  well  discussed  and 
illustrated  by  McClellan,  J.,  in  Rives  v.  Mor- 
ris, 108  Ala.  527,  18  South.  743. 

In  Grler  v.  Campbell,  21  Ala.  327,  and  Bais- 
In  Co.  V.  McKenna,  114  Ala.  274,  .21  South. 
816,  where  the  bills  were  filed,  as  here,  to 
vacate  Judgments  rendered  without  notice 
to  the  defendants,  it  was  held  that  the  lapse 
of  two  years  and  eight  months  in  the  former 
and  three  years  In  the  latter  case  was  no  bar 
to  the  relief  sought 

It  is  true  that  in  particular  cases  a  long 
lapse  of  time  may  alone  generate  a  presump- 
tion of  probable  injury  from  the  delay  to 
the  party  complained  against ;  or  it  may  ex- 
hibit such  flagrant  indifference  to  the  com- 
plalnant'er  asserted  right  as  to  forfeit  the  pro- 
tection of  a  court  whose,  maxims  and  policy 
favor  the  diligent  rather  than  the  slothful. 
Nevertheless,  a  consideration  of  the  present 
case  neither  condemns  the  delay  of  the  com- 
plainant as  unexcused,  nor  Indicates  any 
probability  of  prejudice  to  the  respondent  as 
the  result  of  that  delay. 

On  the  face  of  the  amended  bill,  we  think 
that  the  complainant  is  entitled  to  be  rein- 


stated as  defendant  in  the  original  cause, 
with  opportunity  to  defend  against  the  claim 
sued  on.  If  there  are  any  special  circum- 
stances which  render  this  relief  inequitable 
at  this  time,  they  should  be  presented  by  way 
of  answer  to  the  bill. 

[41  The  fact  that  complainant  allowed  the 
suit  in  the  city  court  to  proceed  to  Judgment 
against  Iiim  did  not,  under  the  circumstances 
shown,  preclude  his  subsequent  resort  to  a 
court  of  chancery  for  relief  by  the  use  of  a 
defense  not  available  to  him  In  the  law  court. 
The  authorities  are  collected  and  fully  dis- 
cussed in  Stevens  v.  Hertzler,  114  Ala.  663, 
22  South.  121. 

It  may  very  well  be  that,  in  view  of  com- 
plainant's failure  to  file  his  bill  before  judg- 
ment was  rendered  against  liim  in  the  dty 
court,  he  ought  In  any  event  to  be  taxed  with 
the  costs  there  accruing  as  an  Incident  to 
that  Judgment.  See  Paulding  v.  Watson,  21 
Ala.  279. 

It  results  that  the  demurrers  to  the  bill, 
whether  as  first  amended  or  as  last  amended, 
should  have  been  overruled;  and  the  decree 
of  the  chancery  court  in  that  behalf  .will  be 
reversed,  and  a  decree  here  rendered  In  ac- 
cordance with  the  foregoing  opinion. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  DB  GRAFPEN- 
RIED  and  GARDNER,  JJ.,  concur. 


(190  Ala.  fi2T) 
Ex  parte  ROGERS.    (No.  680.) 
(Supreme  Court  of  Alabama.     Nov.  30,  1014.) 

1.  Indictusnt   Ann    Infobmation    €=>137  — 

FOBMATION    OF    GbAND    JOBY — OBJKOTIONfr— 
AVAILABILITT. 

The  action  of  the  trial  court  in  excusing 
grand  jurors  for  answering  in  the  negative  ques- 
tions as  to  whether  or  not  they  would  indict 
druggists  for  selling  coca-cola,  cigars,  etc.,  on 
Sunday,  related  to  the  formation  of  the  grand 
^ury,  within  Code  1907,  {  7572,  prohibiting  ob- 
jections to  an  indictment  based  on  the  drawing 
or  formation  of  the  grand  jury,  and  one  indict- 
ed by  the  grand  jury  could  not  complain. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  SI  480-487;  Dec. 
Dig.  «=>137.] 

2.  Gband  Jubt  «s»11— Fobuatior  —  Objkc- 

TION  a— A  V  All.  AB  lUT. 

The  action  of  the  court  in  excusing  one  who 
was  placed  on  the  grand  jury  through  mistake, 
and  then  calling  the  person  intended  and  excus- 
ing him,  and  then  placing  on  the  grand  jury 
the  next  man  on  the  list,  did  not  render  the 
grand  jury  illegal,  so  as  to  affect  the  validity  of 
an  indictment  returned  after  the  third  person 
was  placed  on  the  grand  jury. 

[Ed.  Note.— For  other  cases,  see  Grand  Jury, 
Cent.  Dig.  §i  28,  29;  Dec.  Dig.  <S=>11.] 

3.  Mandamus  ®=9l6— Existence  of  Right— 

COBBECTION   OF  COURT  ReCOBDS. 

JUandamus  to  correct  the  record  of  the 
court  as  to  the  organization  of  a  grand  jury  will 
be  denied,  where  the  record,  when  corrected, 
cannot  affect  the  rights  of  petitioner  indicted  by 
the  grand  jury. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §!  48,  59,  60 ;   Dec  Dig.  <S=»16.] 
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Mandamns  by  John  Rogers  against  B.  M. 
Miller,  Judge  of  the  Fourth  Judicial  Circuit, 
to  compel  the  latter  to  change  or  correct  the 
records  of  the  organization  of  a  grand  Jury. 
Denied. 

The  petition  shows:  That  an  indictment 
was  returned  against  John  Rogers  tat  mur- 
der by  the  grand  jury  organized  for  the  cir- 
cuit court  of  Dallas  county  November  23, 
1914.  That  the  Jurors  who  answered  to  their 
names  were  called  before  the  court,  and  the 
court  proceeded  to  hear  all  the  excuses  offer- 
ed, and  the  claims  of  exemptions  made  by  the 
different  members  of  the  venire.  Then  the 
court  proceeded  to  examine  the  members  of 
the  venire  as  to  their  auallflcations,  and  in 
doing  so  the  court  asked  them  if  they  would 
indict  a  person  for  carrying  a  concealed 
weapon,  and  directed  all  those  who  would  do 
so  to  hold  up  their  hand,  and  he  asked  them 
if  they  would  indict  druggists  for  selling 
soda  water,  candy,  and  cigars  on  Sunday, 
and  that  one  Wllby  and  Eagle  stated  they 
would  not  Indict  for  that  offense,  and  they 
were  excused  from  further  service,  and  their 
names  omitted  from  the  box.  That  one  An- 
derton,  a  member  of  the  venire,  stated  that 
he  would  not  indict  a  druggist,  nor  would  he 
indict  persons  for  playing  baseball  on  Sun- 
day, or  for  racing  horses,  and  his  name  was 
stricken  from  the  venire  and  duly  discharg' 
ed.  That  neither  of  the  three  Jurors  offered 
any  excuse  or  claimed  any  exemption  from 
Jury  duty.  The  balance  of  the  names  re- 
maining on  venire  were  written  on  a  separate 
-  sheet  of  paper  and  placed  in  the  box,  and  the 
Judge  proceeded  to  draw  therefrom  18  names 
to  compose  the  grand  Jury,  and  that  the  name 
of  J.  FuIIerton  Hooper  was  drawn  as  a  grand 
Juror,  his  being  the  eighteenth  name  drawn 
from  the  hat,  and  that  after  the  said  grand 
Jury  had  been  so  drawn  and  impaneled  and 
charged,  and  had  retired  for  their  delibera- 
tions, it  was  shown  to  the  court,  but  not  by 
relator  or  any  one  on  his  behalf,  that  the 
said  J.  FuUerton  Hooper  who  was  impaneled 
on  said  grand  Jury  was  not  the  person  drawn 
and  summoned,  but  that  another  by  the  same 
name  was  the  person  drawn  and  summoned, 
and  the  court  thereupon  discharged  the  said 
J.  FuUerton  Hooper,  and  selected  the  name 
of  B.  H.  Perrin,  who  had  I>een  drawn  and 
sworn  as  petit  Juror  No.  1,  his  name  being 
the  nineteenth  name  drawn  from  the  hat,  and 
that  said  Perrin  was  serving  on  the  grand 
Jury  which  returned  the  Indictment  The 
petition  further  quotes  the  minutes  of  the 
report  showing  that  upon  sufficient  excuse 
the  following  named  persons  were  excused 
from  Jury  service,  including  the  names  of  the 
three  per.sous  named  above,  but  not  showing 
that  such  persons  were  excused  because  of 
their  attitude  towards  the  indicting  for  the 
offenses  about  which  they  were  interrogated 
by  the  court,  and  also  reciting  that  J.  FuUer- 


ton Hooper,  Jr.,  who  had  not  been  drawn  and 
summoned,  appeared  and  answered  for  J. 
FuUerton  Hooper,  who  had  been  drawn  and 
summoned,  bat  did  not  appear,  but  failing  to 
recite  that  J.  FuUerton  Hooper  was  excoaed 
after  being  impaneled,  but  showing  simply 
that  Perrin  had  been  draws  and  sworn  as  a 
grand  Juror. 

Craig  ft  Craig,  of  Selma,  for  appellant 
B.  C.  Brickell,  Atty.  Gen.,  and  W.  Ia  Martin, 
Asst.  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  This  is  an  applicatton  for 
mandamus  to  the  Judge  of  the  Fourth  Judi- 
cial circuit,  to  compel  him  to  change  or  cor- 
rect the  record  as  to  the  organization  of  the 
grand  Jury  of  Dallas  county;  the  petitioner 
having  been  indicted  by  said  grand  Jury. 

[1]  As  to  the  names  of  those  jurors  who 
were  excused  by  the  court  for  answering  in 
the  negative,  as  to  whether  or  not  they  would 
indict  druggists  for  selling  coca-cola,  dgars, 
etc.,  on  Sunday,  the  action  In  doing  so  went 
to  the  formation  of  the  grand  Jury ;  and  no 
objection  to  the  action  of  the  court  is  avaU- 
able  to  this  petitioner,  as  section  7572  of  the 
Code  of  1907  cuts  off  the  right  to  object  to  an 
Indictment  as  to  either  the  drawing  or  the 
formation  of  the  grand  Jury,  except  where 
the  Jurors  were  not  dravna  in  the  presence  of 
the  officers  designated  by  law ;  and  said  sec- 
tion 7572  is  also  contained  in  section  23  of 
the  Jury  Law  (Acts  Sp.  Sess.  1909,  p.  315). 
Therefore  the  correction  sought.  If  made, 
could  be  of  no  avail  to  this  petitioner,  for.  If 
made  in  accordance  with  his  contention.  It 
could  not  affect  the  validity  of  the  Indict- 
ment against  him. 

[2]  As  to  the  action  of  the  court  in  excus- 
ing young  Hooper,  who  was  placed  on  the 
grand  Jury  through  mistake,  and  then  calling 
his  father,  who  was  the  one  intended,  and 
then  excusing  him,  and  then  placing  Perrin, 
the  next  man  on  the  list,  on  the  grand  Jury, 
we  may  concede  that  this  did  not  go  to  the 
formation  of  the  grand  jury  as  it  originally 
stood,  and  that  the  record  should  state  the 
true  facts,  and  should  yet  be  corrected  by 
the  trial  court  If  in  session  and  if  not  cor- 
rect; yet,  accepting  the  petitioner's  version 
as  to  what  was  done,  we  are  of  the  opinion 
that  the  action  of  the  court,  as  set  up  in  the 
motion,  did  not  render  the  grand  Jury  illegal, 
so  as  to  affect  the  validity  of  indictments 
returned  by  it  after  Perrin  was  placed  on 
same. 

[3]  It  would  therefore  be  a  useless  per- 
formance to  mandamus  the  trial  court  and 
require  the  correction  of  a  record  when,  as 
corrected,  it  could  not  affect  the  validity  of 
the  indictment  against  this  petitioner.  ni» 
application  is  denied. 

Mandamus  denied. 

ANDERSON,  C.  J.,  and  McCLELLAN, 
SAYRE;  and  DE  GRAFFENRIED,  JJ.,  oon- 
cur. 
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LOPBR  V.  DICKEY. 


(No.  8S4.) 


(Supreme  Court  of  Alabama     Noy.  19,  1914.) 

L  Patmint    ®=366  —  Mobtoaos  —  PBEScntP- 

noN  Fsou  Lapse  or  Time. 

Where  a  mortgagee  permits  20  years  to 
elapse  without  attempting  to  collect  the  debt, 
or  foreclose,'  or  take  possession,  the  law  pre- 
sumes that  the  mortgage  is  satis&ed. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  U  176-188;  Dec  Dig.  «=M.] 

2.  Payment  «=>66— Mobtgaoe— Presumptiow 
noM  Lapse  or  Time— Rebuttal.. 

Where  it  was  not  disputed  that  there  had 
been  an  attempted  foreclosure  of  a  mortgage  by 
the  administrators  of  the  deceased  mortgagee 
within  20  rears  of  the  transaction,  and  also 
that  one  Bichardson,  who  purchased  from  one 
of  the  administrators,  now  claimed  to  have  been 
purchaser  at  the  foreclosure  sale,  went  into 
possession  in  1902,  and  held  until  1009,  within 
20  years  of  the  law  day  of  the  mortgage,  and 
was  then  succeeded  by  defendant,  who  held 
under  a  recorded  deed  reciting  the  existence  of 
the  mortgage,  and  that  defendant  claimed  under 
it,  any  presumption  of  payment  or  satisfaction 
of  the  mortgage  arising  from  lapse  of  time  was 
refuted. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  K  176-188;  Dec.  Dig.  «=>66.] 

3.  Ejectment  «=»9— Title— Impkbrct  Pobe- 

OIOBUBE    or    MOBTGAOE. 

Plaintiff  cannot  maintain  ejectment,  where 
a  mortgage  given  by  his  ancestor  baa  never  been 
satisfied,  whether  or  not  the  mortgage  has  been 
regularly  foreclosed  and  a  deed  made  to  the 
purchaser,  through  whom  defendant  claims. 

[Ed.  Note.— For  other  cases,  see  Ejectment) 
Cent.  Dig.  H  16-20;   Dec.  Dig.  «s»9.J 

Appeal  from  Circuit  Court,  Washington 
County;  John  T.  Lackland,  Judge. 

Action  of  ejectment  by  Robert  A.  Loper 
against  John  B.  Dickey.  Judgment  for  de- 
fendant, and  plalntljff  appeals.    Affirmed. 

Granade  ft  Oranade,  of  Cba.tom,  for  appel- 
lant. Turner,  Wilson  ft  Tucker,  of  Chatom, 
for  appellee. 

ANDERSON,  C.  J.  [1-3]  This  Is  an  action 
of  ejectment,  and  the  plaintiff  and  defendant 
each  claim  title  through  a  common  source,  A. 
Loper.  The  defendant  proved  that  A.  Loper 
had  jmrted  with  the  title  under  and  by  vir- 
tue of  a  certain  mortgage  to  John  A.  Rich- 
ardson, Sr.,  In  1881.  Therefore,  if  this  mort- 
gage has  never  been  paid  or  satisfied,  it  oper- 
ates to  place  the  legal  title  to  the  land  out 
of  the  said  A.  Loper  or  bis  heirs,  and  this 
plaintiff,  as  one  of  his  heirs  and  as  the  ven- 
dee of  the  others,  could  not  recover. 

The  plaintiff  contends,  however,  that  as  the 
mortgage  was  over  20  years  old,  when  intro- 
duced in  evidence,  the  law  presumes  that 
the  same  was  satisfied.  There  is  no  doubt 
of  the  proposition  that.  If  the  mortgagee  per- 
mits 20  years  to  elapse  without  making  an 
attempt  to  collect  the  mortgage  debt,  or  to 
foreclose  the  mortgage,  or  get  possession  of 
the  property,  the  law  presumes  that  the  mort- 
gage was  satisfied.  Gay  v.  Fleming,  62  South. 
523,  and  cases  there  cited.    But  the  proof  in 


this  case  shows  that  there  was  a  foreclosure 
of  the  mortgage,  or  at  least  an  attempt  to  do 
so,  before  the  expiration  of  20  years,  and 
whether  the  deed  as  executed  In  1913,  by 
the  former  administrators  of  the  mortgagee, 
was  or  was  not  prima  facie  evidence  of  the 
recited  foreclosure,  matters  not,  as  there  was 
independent  proof  of  at  least  an  attempted 
foreclosure  of  the  mortgage  within  20  years 
by  the  administrator  of  the  deceased  mort- 
gagee. 

Moreover,  J.  J.  Richardson  purchased  from 
one  of  the  administrators,  who  was  also  the 
claimed  purchaser  at  the  foreclosure  sale, 
and  went  into  possession  of  the  land  shortly 
after  the  date  of  his  deed  in  1902,  and  re- 
mained in  possession  until  succeeded  by  the 
defendant,  who  went  into  possession  in  1900, 
within  20  years  of  the  law  day  of  the  mort- 
gage, and  who  held  under  a  recorded  deed 
which  recited  the  existence  of  the  mortgage 
and  that  the  said  defendant  was  claiming 
title  under  and  by  virtue  of  said  mortgage. 
These  facts  were  undisputed,  and  were  suf- 
ficient to  refute  a  presumption  of  payment 
or  satisfaction  of  the  mortgage,  and  as  said 
mortgrage  had  not  been  satisfied,  the  plaintiff 
and  those  under  whom  he  claimed  had  no 
legal  title  to  the  land,  and  could  not  maintain 
this  suit,  whether  the  mortgage  had  or  had 
not  been  regularly  foreclosed  and  a  deed 
made  to  the  purchaser.  Gay  v.  Fleming,  su- 
pra. 

The  trial  court  did  not  err  in  giving  the 
general  charge  for  the  defendant,  and  the 
Judgment  is  affirmed. 

Affirmed. 

MA7FIELD,  SOMESVILLB;  and  GARD- 
NER, JJ.,  concur. 

"  (180  Ala.  446) 

SHERMAN  T.  SHERMAN.     (No.  832.) 
(Supreme  Court  of  Alabama.    Nov.  19,  1914.) 

1.  Fbaudb,  Statute  of  «=»129  — Sale  of 
Lands  — Paet  Payment  and  Chanoe  of 
Possession. 

To  remove  a  parol  agreement  for  the  sale  of 
lands  from  the  operation  of  the  statute  of  frauds, 
it  is  not  necessary  that  putting  of  the  purchaser 
in  possession  and  his  part  payment  of  the  price 
should  be  simultaneous. 
[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 


ute of.  Cent  Dig.  K  287-292,  303,  306-306, 
310-312,  314.  318-320,  322,  323,  325,  326 ;  Dec. 
Dig.  «=>129.] 

2.  Sfecific   Pxbfobmancx  4=al6  — Sale   of 
Lainds— Inequitable  Contract. 

Where  change  of  possession  and  part  pay- 
ment under  a  parol  contract  for  the  sale  of  lands 
are  relied  upon  to  remove  the  bar  of  the  stat- 
ute of  frauds,  the  court  will  exercise  a  sound 
discretion,  and  deny  relief  if  the  contract  is  in- 
equitable. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {{  29,  35,  86;  Dec  Dig. 

<^=ie.] 

8.  Specific   Performance  €=>117  —  Sale  of 
Lands — Pleading — Variance. 

A  slight  variance  between  the  allegations  of 
complainant's  bill  for  specific  performance  and 


As»For  ottMT  caaai  laa  aam*  topie  and  KBT-NUMBBR  in  all  Key-Nomberad  Digests  and  IndazM 


Digitized  by 


Google 


256 


67  SOUTHERN  REPOETBB 


(Ala. 


the  evidence  as  to  when  a  parol  agreement  for 
the  sale  of  lands  was  made  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  88  377-381;  Dec.  Dig.  <^= 
117.] 

Appecd  from  Chancery  Court,  Mobile  Coun- 
ty;  Th<Hna8  H.  Smith,  Chancellor. 

Salt  by  liee  Sherman  against  Alice  Sher- 
man. Decree  for  complainant,  and  respond- 
ent appeals.    A£Srmed. 

Rickarby  &  AnstiU,  of  Mobile,  for  appel- 
lant Gordon  ft  Edlngton,  of  Mobile,  for  ap- 
pellee. 

GARDNER,  J.  Bill  by  app^ee  against 
appellant  to  enforce  specific  performance  of 
a  parol  contract  for  sale  of  40  acres  of  land 
tberdn  described.  It  is  alleged  that  plain- 
tiff was  put  in  possession,  and  has  paid  part 
of  the  purchase  money. 

[1]  While  it  is  necessary,  of  course,  when 
the  contract  rests  In  parol,  that  possession 
and  part  payment  of  the  purchase  money 
must  concur,  yet  it  is  well  settled  that  they 
need  not  take  place  at  one  and  the  same 
time. 

"We  do  not  understand  that  the  statotory  ex- 
ception contemplates  or  requires  a  payment  of 
purchase  money  contemporaneous  with  the  let- 
ting into  possession."  L.  &  N.  R.  R.  Co.  y. 
PhUyaw.  M  Ala.  465,  10  South.  84. 

That  respondent  (appellant  here)  placed 
the  complainant  in  iwssession  of  the  land, 
and  which  possession  has  continued,  is  prac- 
tically without  dispute.  The  suit  is  by  the 
son  against  the  mother.  Complainant  Insists 
that  respondent  first  offered  to  give  bim  the 
land,  which  was  wholly  unimproved,  and 
afterwards  wrote  him  a  letter  stating  she 
would  sell  It  to  him  for  $25,  which  was 
agreed  to;  that  he  paid  |15,  and  tendered 
the  balance,  which  was  refused,  and  paid 
into  court  The  insistence  of  respondent  is 
that  she  merely  offered  to  let  him  haye  the 
place  to  live  on  as  a  home,  and  that  she 
made  no  sale  nor  offer  to  sell,  and  that  no 
purchase  money  has  been  paid. 

The  evidence  in  the  case  consists  almost 
entirely  of  testimony  of  the  members  of  the 
family,  and  presents  an  unfortunate  situa- 
tion, as  it  Is  in  irreconcilable  conflict  The 
letters  written  by  respondent  to  complain- 
ant seem  to  corroborate  the  insistence  of  the 
latter.  It  appears  that  the  purcliase  price, 
though  small,  was  about  the  amount  respond- 
ent had  paid  for  the  land  at  a  tax  sale  pur- 
chase; and  it  is  evident  that  neither  she  nor 
her  children  considered  it  of  much  value  at 
that  time.  <3omidalnant  was  permitted  to 
remain  In  possession  and  make  improvements 
thereon.  What  was  in  fact  its  value  then 
is  not  shown  by  the  record. 

The  case  presents  no  question  of  law  of 
general  Interest,  and  is  largely  a  question 
of  fact  A  discussion  of  the  evidence  would 
be  nnprofltable,  and,  in  view  of  the  relation- 
ship existing  between  the  parties,  also  un- 


pleasant We  are  mindful  of  the  degree  of 
proof  and  strictness  required  in  cases  of  this 
character.  Allen  T.  Toung,  88  Ala.  338,  6 
South.  747. 

After  a  most  careful  consideration  of  the 
evidence  in  this  case,  the  conclusion  is  reach- 
ed that  the  complainant  bad  sufficiently  made 
out  hia  case  to  entitle  him  to  the  relief  he 
seeks.  This  was  the  view  that  prevailed  in 
the  court  below. 

[2]  We  recognize  also  the  role  that  in 
cases  of  this  character  the  court  exercises  a 
sound  Judicial  discretion,  which,  however,  is 
controlled  by  fixed  rules  and  principles,  in 
view  of  the  special  features  and  incidents  of 
each  case,  and  will  look  at  the  contract  to 
see  if  it  is  unconscionable,  oppressive,  or  In- 
equitable, and,  If  so,  will  dray  reliet  Homan 
V.  Stewart  103  Ala.  644,  16  South.  35.  We 
find  nothing  in  this  record,  however,  that 
would  Justify  the  application  of  this  princi- 
ple to  this  case. 

[3]  The  conflict  between  the  parties  re- 
lated to  the  question  as  to  whether  there 
was,  in  fact  a  contract  of  sale,  and  the 
slight  variance  complained  of,  as  to  the  ex- 
act time  when  the  agreement  was  made,  was 
wholly  Immaterial. 

The  decree  ot  the  Chancery  court  Is  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  MAYFIELD  and 
SOMERVILLEi  JJ.,  concur. 


(UO  Ala.  132) 
Ex  parte  ATLANTIC  COAST  LINE  B.  CO. 
(No.  100.) 

(Supreme  Court  of  Alabama.     Nov.   7.   1914. 
On  Rehearing,  Dec.  17,  1914.) 

1.  CKBnoa*.Bi  4=968— FinniNGB  or  Fact  bt 
CouBT  OF  Appeals  —  C!oNCi.U8ivKKKas  oh 
Supreme  Coubi. 

The  findings  of  fact  by  the  Court  of  Ap- 
peals are  final  and  not  reviewable  by  the  Su- 
preme C^urt  on  certiorari  to  the  Court  of  Ap- 
peals. 

[Ed.  Note.— For  other  cases,  see  Ortiorari, 
Cent.  Dig.  U  180-182;    Dec.  Dig.  (3=»68.] 

2.  Commerce  «=»&— Injubt  to  Skbvaht— F«i>- 

ERAI,  EMPLOTEBS'   LtABIUTT  ACT. 

The  federal  Employers'  Liability  Act  (Act 
April  22,  1908,  C.  149,  35  Stat  65  [U.  S.  Comp. 
St  1913,  I  8657])  supersedes  state  statutes  and 
governs  cases  of  injuries  to  employes  while  en- 
gaged in  interstate  commerce. 

[Ed.  Note. — For  other  cases,   see  (^mmerce. 
Cent  Dig.  i  6;  Dec  Dig.  <S=»8.] 

3.  Master  awd  Sebvajtt  «=»256— Injttbt  to 

SERVAWT— STATUTOBT  LtABIUTT. 

A  railroad  employe  suing  for  a  personal  in- 
jury may  allege  in  different  counts  causes  of 
action  imder  the  federal  Employers'  Liability 
Act  and  under  the  state  Employers'  Liability 
Act  but  he  cannot  recover  under  the  state  stat- 
ute, where  the  injury  occurred  while  engaged 
in  interstate  commerce,  nor  can  he  recover  un- 
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der  the  federal  statute,  where  the  accident  oc- 
curred while  engaged  in  intrastate  commerce. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  809-612,  815 ;  Dec.  Dig. 
«=9256.] 

4.  Mastkb  ard  Sebvart  4s»284— Irjitbt  to 
Sebvant— Statutory  Liabilitt. 

Where  a  railroad  employ^  suing  for  a  per- 
sonal injury  alleged  in  different  counts  causes  of 
action  under  the  federal  Employers'  Liability 
Act  and  the  state  Employers'  Inability  Act 
(Code  1907,  {  8910),  but  showed  that  the  acci- 
dent occurred  while  iu  the  service  of  interstate 
commerce,  the  court  mast,  as  requested,  give  a 
general  affirmative  charge  in  defendant  s  favor 
on  the  counts  founded  on  the  state  act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  $$  1000-1090,  1002-1132; 
Dec.  Dig.  «=»284.T 

On  Rehearing. 

6.  Mabteb  and  Sibvant  «=325e— Injttbt  to 
Sebvant  —  Statdtobt  Liability  —  Plkad- 

IK08. 

An  employ^  suing  for  a  personal  injury 
should  allege  in  his  complaint  facts  to  enable  the 
court  to  determine  whether  he  relies  on  the 
federal  Employers'  Liability  Act  or  the  state 
Employers'  Liability  Act 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  809-S12,  816;  Dec.  Dig. 
«s>2S6.] 

Certiorari  to  Court  of  Appeals. 

Action  by  Will  Jones  against  the  Atlantic 
Coast  Line  Railroad  Company.  There  was  a 
judgment  of  the  Court  of  Appeals  (9  Ala.  App. 
499,  63  South.  693)  affirming  the  Judgment 
for  plaintiff,  and  defendant  brings  certiorari. 
Writ  granted. 

John  B.  Tyson,  of  Montgomery,  for  appel- 
lant William  H.  ft  J.  R.  Thomas,  of  Mont- 
gomery, for  appellee. 

McCLBLLAN,  J.  This  application  for  writ 
of  certiorari  to  the  Court  of  Appeals  pre- 
sents for  review  the  action  of  that  court  as 
expressed  in  its  opinion  to  be  found  In  9  Ala. 
App.  499,  63  South.  693,  on  the  appeal  there- 
to of  Atlantic  Coast  Line  R.  R  Co.  v.  Jones. 

Counts  2  and  3^  of  the  complaint  were 
drawn  to  state  a  cause  of  action  under  the 
state  Employers'  Liability  Act ,  Code,  1 3910. 
Ck>unt  7  was  drawn  to  state  a  cause  of  action 
luder  the  federal  Employers'  Liability  Act 

[1]  Upon  a  review  of  the  evidence,  the 
Court  of  Appeals  concluded  that  at  the  time 
the  injury  complained  of  in  the  complaint  was 
suffered  by  the  plaintiff,  Jones,  he  was  en- 
gaged in  a  service  of  interstate  commerce. 
As  has  been  settled  here  by  several  decisions, 
this  conclusion  of  fact  is  final,  so  far  as  re- 
view In  this  court  is  concerned.  E2z  parte 
Stererson,  177  Ala.  384,  389,  58  South.  992, 
among  others. 

[2]  The  fact  being  that  plaintiff  was,  when 
injured,  in  the  service  of  interstate  com- 
merce, the  federal  Employers'  Liability  Act 
afforded  the  statutory  rule  for  the  determina- 
iton  of  the  liability  vel  non  of  the  interstate 
carrier,  instead  of  the  state  Employers'  Lia- 
hillty   Act  (section  3910),   for  it  has  been 


finally  adjudged  by  the  Supreme  Court  of  the 
ITnlted  States  that  the  federal  Emi^oyers' 
Liability  Act  supersedes  a  state  enactment 
in  that  field,  governing,  exclusively,  cases 
falling  within  Its  purview.  Seaboard  Air 
Line  v.  Horton,  233  U.  S.  492,  601,  34  Sup. 
Ct.  635,  58  L.  Ed.  1062;  Second  Employers' 
LiablUty  Cases,  223  U.  S.  1,  55,  32  Sup.  Ct 
169,  56  h.  Ed.  327,  38  L.  R.  A.  (N.  S.)  44; 
Mo.,  Kan.  ft  Tex.  Ry.  v.  Wulf,  226  U.  S.  670, 
575,  576,  33  Sup.  (3t  135,  67  h.  Ed.  355,  Ann. 
Cas.  1914B,  134. 

[3, 4]  It  results,  necessarily,  from  the  stat- 
ed conclusion  of  fact  attained  by  the  Court 
of  Appeals,  that  the  plaintiff  could  not  have 
recovered  under  the  counts  declaring  as  upon 
a  liability  in  virtue  of  the  local  (state)  stat- 
ute. In  consequence,  the  general  affirmative 
charge  in  defendant's  favor  upon  count  3^ 
was  defendant's  due.  The  Court  of  Appeals 
was  in  error  in  not  so  deciding.  Accordingly, 
on  that  ground  alone,  the  Judgment  of  the 
CJourt  of  Appeals  must  be  reversed. 

Upon  the  considerations  made  to  appear  in 
the  opinion  of  the  Court  of  Appeals,  we  have 
no  doubt  that  a  plaintiff  may  Join,  in  dis- 
tinct counts,  in  one  complaint  a  sufficiently 
stated  cause  of  action,  arising  out  of  the  one 
transaction,  for  breach  of  duty  under  the 
state  Employers'  Liability  Act  and  for  breach 
of  duty  under  the  federal  Employers'  liabil- 
ity Act;  but  AS  before  pronounced,  he  can- 
not recover  as  upon  the  authority  of  the  local 
statute  in  a  case  governed  exclusively  by  the 
national  statute,  nor  can  he  recover  as  upon 
the  authority  of  the  national  statute  In  a  case 
that  does  not  fall  within  the  national  enact- 
ment 

For  the  error  Indicated,  the  writ  la  grant- 
ed, and  the  Judgment  of  the  (3ourt  of  Ap- 
peals is  reversed,  and  the  Qinse  la  remanded 
to  the  Court  of  Appeals. 

The  writ  is  granted. 

On  Rehearing, 
[6]  It  is  insisted  for  appellee  that  counts 
numbered  2  and  8^  should  not  he  interpreted 
as  declaring  as  for  liability  under  the  state 
Employers'  Liability  Statute.  These  counts, 
along  with  count  numbered  7,  have  been  re- 
considered, and  our  opinion  is  that  counts  2 
and  3%  were  drawn  to  state  a  cause  of  action 
under  the  state  statute.  The  form  and  phra- 
seology of  each  of  them  leaves  no  basis  for 
doubt  In  that  respect  Count  7  is  -  plainly 
drawn  to  state  a  cause  of  action  under  the 
federal  Employers'  Liability  Act  It  is  es- 
sential to  the  certain  and  orderly  administra- 
tion of  the  law  of  master  and  servant  as 
these  distinct  enactments  establish  it,  that 
the  initial  pleading,  or  its  amendment  be  so 
drawn  that  the  courts  may  be  able  to  de- 
termine under  which  of  the  two  enactments, 
state  or  federal,  the  resiiectlve  counts  are  In- 
tended to  assert  a  claim  for  liability.  The 
sufficiency  vel  non  of  counts  under  our  state 
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statute  necessarily  Involve  questions  that  will 
not  arise  apon  the  Issue  of  sufficiency  vel  non 
of  counts  seeking  to  declare  upon  a  liability 
under  the  federal  statute ;  and  the  provisions 
of  the  latter  enactment  forbid  matters  of 
defense  admissible  in  an  action  under  the 
state  statute. 

Furthermore,  the  trial  of  this  case  at  nisi 
prlus  was  conducted  by  the  parties  and  the 
trial  court  upon  the  theory  that  counts  2  and 
8^  were  drawn  to  state  a  cause  of  action 
under  the  state  statute,  and  that  count  7  was 
drawn  to  state  a  cause  of  action  under  the 
federal  statute. 

The  application  of  the  appellee  (in  the 
Court  of  Appeals)  for  rehearing  is  therefore 
dolled. 

Application  denied. 


U90  Ala.  840) 

CAPITAL  SECURITY  CO.  t.  GILMER. 
(No.  112.) 

(Supreme  Court  of  Alabama.     Nov.   7,   1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Bdildino  and  Loan  Associations  9=98— 
Sale  o»  Oontbacts— Fbaud. 

Where  one  dealing  with  an  agent  to  take 
applications  for  home  purchasing  investment 
contracts  signed  without  reading  an  application 
reciting  that  the  applicant  relied  solely  on  the 
terms  of  the  contract  and  the  options  set  forth 
on  the  back  of  the  application  and  made  a  part 
thereof,  and  retained  the  contracts  wituout 
reading  them,  and  the  agent  made  no  effort  to 
prevent  a  reading  of  the  application  and  of  the 
contracts,  nor  made  any  misrepresentations  aa 
to  the  contents  of  the  application,  the  applicant 
was  not  entitled  to  relief  on  the  ground  of 
fraud  based  on  statements  by  the  agent  as  to 
the  contents  of  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Ixian  Associations,  Cent  Dig.  i  10;  Dec.  Dig. 
€=>8.] 

2.  boildino  and  loan  associations  <3=>41 
—Sale  of  Contkacts— Fbadd— Plkadinqs 
—Issues. 

Where  plaintiff,  alleging  that  sh?  was,  by 
fraudulent  representations  of  an  agent  of  de- 
fendant, induced  to  apply  for  its  home  pur^ 
chasing  Investment  contracts  and  led  to  pay  it 
money,  and  that  on  the  discovery  of  the  fraud 
she  seasonably  elected  to  end  the  agreement 
and  demanded  a  recovery  of  the  money  paid,  the 
issues  could  be  presented  by  a  plea  of  the  gen- 
eral issue. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  §g  81-85;  Dec. 
Dig.  <e=»41.] 

Appeal  from  City  C!ourt  of  Montgomery; 
Armstead  Brown,  Judge. 

Assumpsit  by  Mrs.  H.  T.  Ollmer  against 
the  Capital  Security  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Trans- 
ferred from  Court  of  Appeals.  Reversed  and 
remanded. 

The  action  was  on  the  common  counts. 
There  was  quite  a  number  of  pleas  filed  which 
are  not  deemed  necessary  to  be  here  set  out, 
as  Is  Indicated  by  the  opinion.  The  con- 
troversy was  over  certain  sums  paid  to  de- 
fendant by  plaintiff  under  a  home  purchasing 


investment  contract.  It  appears  from  the 
pleading  and  the  evidence  that  plaintiff  made 
and  signed  a  written  application  for  said 
contract,  and  that  said  written  application 
contained  the  following  provision: 

"I  make  this  application  expressly  and  solely 
upon  the  terms  and  conditions  of  said  contract, 
and  the  option,  provision  and  requirements  set 
forth  on  the  back  of  and  made  a  part  thereof, 
and  not  upon  ^e  faith  of  any  statement,  under- 
taking or  guaranty  on  the  part  of  said  solicitor 
or  any  other  person." 

Plaintiff  set  up  that  she  was  induced  to 
enter  the  contract  upon  a  statement  of  such 
facts,  and  under  such  circumstances  as  to 
constitute  a  fraud  at  law,  in  that  defendant's 
agent,  one  Phillips,  while  acting  within  the 
line  and  scope  of  his   authority,   came  to 
plaintiff  and  stated  that  be  was  selling  a  cer- 
tain contract  for  defendant   known   as  the 
"home  purchasing  investment  contract."    The 
said  Phillips  falsely  and  fraudulently  rep- 
resented, and  with  the  Intent  to  deceive  stat- 
ed, to  plaintiff,  that  said  contract  contained 
a  provision  by  the  terms  of  which  plaintiff 
would  obtain  a  loan  of  $1,0(X>  at  the  end  of 
six  months,  provided  plaintiff  paid  defendant 
at  the  rate  of  $6  per  month  for  a  period  of 
six  months,  and  that  not  having  read  said 
contract  or  having  ^e  same  read  to  her,  but 
relj-ing  on  the  statement  of  Its  contents  as 
aforesaid,  agreed  to  purchase  six  of  the  afore- 
said contracts  and  signed  a  paper  falsely  and 
fraudulently  with  Intent  to  deceive  repre- 
sented to  her  to  be  an  application  for  the  con- 
tracts as  represented  to  her,  relying  on  the 
aforesaid  statement  as  to  its  contents,  and 
that  shortly  thereafter  six  contracts  were  de- 
livered to  plaintiff  by  defendant  which  plain- 
tiff retained  without  reading,  relying  on  the 
statement  of  their  contents  as  aforesaid,  and 
made  and  continued  to  make  her  payments  as 
agreed,  and  defendant  failed  to  make  said 
loan  on  defendant's  demand  for  same  at  the 
expiration  of  six  months,  and  that  plaintiff 
was  told  by  Phillips  while  acting  within  the 
line  and  scope  of  his  authority,  or  within  the 
apparent  scope  of  his  authority,  falsely  and 
fraudulently,    with    intent   to   deceive,    that 
under  said  contracts  plaintiff  would  get  her 
loan  if  plaintiff  would  only  make  two  addi- 
tional payments  of  $6  on  each  contract,  and 
relying  on  said  promise,  and  without  reading 
said  contracts,  plaintiff  made  the  additional 
payments,  etc. 
The  application  contains  the  following: 
I  have  to-day  paid  R.  A.  Phillips,  a  solicitor 
whose  authority  I  understand  extends  only  to 
the  sale  of  home  purchasing  investment  con- 
tracts, issued  by  the  company  under  their  print- 
ed terms  and  conditions.    *    *    *    I   have   ex- 
amined the  terms  of  your  company  and  have 
read,  and  am  familiar  with,  all  the  terms  and 
conditions   of  its   home   purchasing  investment 
contract,  and   also  with  all  the  options,   provi- 
sions and  requirements  set  forth  on  the  hack 
thereof,  and  made  a  part  of  said  contract,  and 
I  agreed  to  abide  thereby,    *    •    *    and  I  make 
this  application   expressly  and  solely   upon    the 
terms  and  conditions  of  said  contract,  and  the 
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optioiu,  proyisions  and  requirements  set  forth 
on  the  back,  and  made  a  part  thereof,  and  not 
upon  the  face  of  any  statement,  promise,  un- 
dertaking or  guaranty  upon  the  part  of  said 
aolidtor  or  any  other  person. 

Edward  S.  Watts,  of  Montgomery,  for  ap- 
pellant Well,  Stakely  &  Vardaman  and 
Walter  S.  Blchardaon,  all  of  Montgomery,  for 
appellee. 

DB>  OBAFFENRIED,  J.  This  la  an  actton 
upon  the  common  counts  and,  In  some  of  its 
aspects,  la  similar  to  the  cases  of  Southern 
Loan  &  Trust  Co.  t.  Oissendaner,  4  Ala.  App. 
623,  58  South.  737,  and  Capital  Security  Co. 
T.  Holland,  6  Ala.  App.  197,  60  South.  405. 

The  pleadings  in  this  case  we  think  meet 
the  defects  which  were  pointed  out  by  the 
Court  of  Appeals  In  Capital  Security  Ca  v. 
Holland,  supra. 

1.  In  this  case  there  is  one  material  ele- 
ment lacking  whldi  was  pointed  out  in  the 
Glssendaner  Case,  supra.  In  the  Glssendaner 
Case  the  agent  of  the  defendant  had  been,  in 
ctaUdhood,  a  playmate  and  schoolmate  of 
Mrs.  Glssendaner.  They  had  been  friends  all 
of  their  lives  and  called  each  other  by  Chris- 
tian name.  This  agent — there  is  some  evi- 
dence tending  to  show — ^took  advantage  of 
the  intimate  personal  relations  which  thus 
existed  between  him  and  Mrs.  Glssendaner 
so  as  to  lead  her  into  the  belief  that  he  want- 
ed to  aid  her  in  buying  a  home,  and  under 
that  fraudulent  assumption,  induced  her  to 
sign  an  application,  telling  her  that  it  was 
unnecessary  for  her  to  read  the  application, 
"that  all  she  had  to  do  was  to  trust  him,  and 
that  if  she  would  do  so  be  would  see  that 
the  loan  was  made  to  her  by  October  first" 
The  agent  In  tliat  case,  there  was  evidence 
tending  to  show,  took  advantage  of  a  rela- 
tion which  years  of  friendship  and  intimate 
association  bad  established  between  him  and 
Mrs.  Glssendaner,  to  lead  her,  on  behalf  of 
his  company,  without  reading  Uie  application, 
into  a  contract  with  his  company,  by  making 
wltli  her,  on  behalf  of  his  company,  for  a 
fraudulent  purpose,  a  contract  which,  when  it 
was  made,  there  was  no  Intention  to  fulfill, 
and  but  for  which  fraudulent  agreement  Mrs. 
Oissendaner  wonld  not  have  made  the  con- 
tract. 

[1]  In  this  case  there  was  no  such  relation 
existing  between  the  plaintiff  and  the  agent 
of  the  defendant  as  existed  between  Mrs.  Gls- 
sendaner and  the  agent  with  whom  she  dealt, 
and  there  was  no  legal  excuse  for  the  plaln- 
titr  in  this  case  to  have  been  lulled  into  such 
absolute  feeling  of  repose  and  trust  as  some 
of  the  evidence  in  the  Glssendaner  Case  tend- 
ed to  show  existed  in  the  plaintiff  In  that 
case.  If  the  evidence  of  the  plaintiff  is  to  be 
believed,  she  might  not  have  applied  for 
these  contracts  but  for  the  fact  that  she  re- 
garded the  agent  with  "whom  she  dealt  as  a 
trustworthy  man,  and  it  may  be  that  she 
would  not  have  signed  the  application  If  the 


agent  bad  not  stated  to  her  that  if  she  signed 
the  application  the  contracts  which  would 
come  to  her  from  his  company  would  contain 
certain  stipnlations  as  to  a  loan,  eta  There 
was,  however,  no  effort  on  the  part  of  this 
agent  to  prevent  the  plaintiff  from  reading 
the  application.  The  application,  the  plain- 
tiff must  have  known,  was  to  be  forwarded 
by  the  agent  of  his  company,  and  that  upon 
its  faith  the  company  would,  if  the  applica- 
tion was  satisfactory,  issue  the  contracts. 

Under  all  the  evidence  In  this  case,  it  was 
the  duty  of  the  plaintiff,  in  the  exercise  of 
business  precaution,  to  have  read  her  appli- 
cation. She  was  dealing  with  an  agent  who 
was  aatborized  to  take  applications  for  con- 
tracts— ^not  to  sell  contracts — and  Just  above 
the  plaintiff's  signature  to  the  application  In 
this  record  there  is  this  significant  provision. 

"I  make  this  application  expressly  and  solely 
upon  the  terms  and  conditions  of  said  contract 
and  the  options,  provisions  and  requirements 
set  forth  on  the  back  and  made  a  part  hereof, 
and  not  upon  the  faith  of  any  statement,  prom- 
ise, undertaking  or  guaranty  on  the  part  of  said 
solicitor  or  any  other  person." 

Under  the  evidence  in  this  case  there  is  no 
legally  sufficient  reason  shown  by  the  plain- 
tiff for  her  failure  to  read  her  application, 
and  we  see  no  reason  why,  under  the  evi- 
dence in  this  case,  she  should  be  permitted, 
upon  the  ground  of  fraud,  to  defeat  the  de- 
fendant's recovery.  In  this  case,  as  already 
stated,  there  was  no  effort  on  the  part  of  the 
agent  to  prevent  the  plaintiff  from  reading 
the  application,  and  there  was  no  misrepre- 
sentation as  to  what  the  application  contained. 
The  best  that  can  be  said  for  the  plain- 
tiff Is  that  there  is  evidence  tending  to  show 
that  there  was  a  statement  by  the  agent  as  to 
what  the  contracts,  if  issued  by  the  company, 
would  contain.  The  application,  if  the  plain- 
tiff had  exercised  the  ordinary  business  pre- 
caution to  read  it  before  signing  it,  would 
have  shown  her  that  this  statement  of  the 
agent  in  no  way  bound  the  company.  Prest- 
wood  V.  Carlton,  162  Ala.  327,  60  South.  254. 

Under  the  evidence  in  this  case,  defendant 
was  entitled  to  affirmative  Instructions  in 
its  favor.  Dunham  Lumber  Co.  v.  Holt  123 
Ala.  336,  26  South.  663.  Under  the  law,  as 
applied  to  the  evidence  in  this  case,  the  plain- 
tiff is  charged  with  knowledge  of  the  con- 
tents of  her  application,  and  the  application 
shows  that  the  defendant  was  not  bound  by 
any  statement  or  representation  of  its  solici- 
tor. 

[2]  2.  There  was,  in  this  case,  much  plead- 
ing. The  proposition  of  the  plaintiff  is  that 
she  was,  by  fraudulent  representations  of  an 
agent  of  the  defendant,  who  induced  her  to 
apply  for  certain  contracts,  led  to  pay  the 
defendant  certain  sums  of  money,  and  that 
she,  upon  the  discovery  of  the  fraud,  season- 
ably elected  to  put  an  end  to  her  agreement 
and  that  she  is,  ex  eequo  et  bono,  entitled  to 
recover  of  the  defendant  the  money  so  paid. 
The  entire  matter  of  controversy  in  this  case. 
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therefore,  was  presented  by  the  plea  of  the 
general  issue. 

Reversed  and  remanded.    All  tbe  Justices 
concur. 


(190  Ala.  670 

BTJTLER  T.  HILIfc    (No.  102.) 

(Supreme  Court  of  Alabama.     Not.   7,  1014. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  ACKNOWLXDOMENT  €=>56  —  CBBIXFIOATB — 
CONCLTjaiVBMKSS— "MiRISTEBIAL  AOT"— "JU- 
DICIAL Act." 

The  taking  of  acknowledgments  of  convey- 
ances by  an  officer  authorized  to  do  so  is  not  a 
"ministerial  act,"  but  an  "act  judicial"  in  char- 
acter, and  when  such  an  officer  acquires  juris- 
diction in  a  particular  case,  and  certifies  the 
facts  and  acts  takinj;  place'  in  the  form  and  as 
the  law  prescribes,  his  certification  can  only  be 
contradicted  or  impeached  for  fraud  or  duress; 
and  hence  parol  evidence  is  only  admissible  to 
show  an  absence  of  jurisdiction  or  fraud  or 
duress  affecting  the  process  of  giving  and  taking 
the  acknowledgment. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, C!ent  Dig.  H  301,  902,  31S;    Dec.  Dig. 

For  other  definitions,  see  Words  and  Phrases, 
Xlrst  and  Second  Series,  Judicial  Act ;  Ministe- 
rial Act] 

2.  ACKNOWLXDOMBNT  €=>61— INVALID  ObETIF- 

lOATB— EjFfect  on  Validity  of  Insteument. 
While  an  acknowledgment  is,  when  effica- 
doas,  a  part  of  a  conveyance,  where  the  con- 
veyance, apart  from  the  acknowledgment,  is  not 
affected  with  any  element  of  invalidity,  and 
can  stand  as  valid  and  efficacious  to  pass  the 
title  or  right  it  purports  to  transmit  without  an 
acknowledgment,  the  conveyance  can  and  will 
stand,  notwithstanding  the  absence  of  jurisdic- 
tion on  the  part  of  the  officer  talcing  the  ac- 
knowledgment or  fraud  or  duress  avoiding  the 
act  and  certification  of  such  officer. 

[EkI.  Note. — For  other  cases,  see  Acknowledg- 
ment, Oent  Dig.  i  268 ;   Dec.  Dig.  <3=>51.] 

S.  AOENOWLEDOUBNT  $=»55  —  Cebtificate 
—Conclusiveness. 

Where  an  alleged  grantor  was  present  be- 
fore a  justice  of  the  peace  on  the  occasion  when 
a  certificate  of  acknowledgment  recited  her  vol- 
untary execution  of  a  deed,  and  the  deed  was 
written  by  the  justice  at  that  time,  if  she  went 
there  for  the  purpose  of  perfecting  the  execu- 
tion and  acknowledgment  of  a  conveyance  to 
the  grantee  or  came  to  entertain  that  purpose 
whUe  in  the  presence  of  the  justice,  and  there- 
upon submitted  to  the  justice's  exercise  of  his 
Sower  to  take  her  acknowledgment,  his  juris- 
iction  was  complete  and  conclusive  o^the  facts 
certified  by  him,  which  certification  comprehend- 
ed her  execution  of  the  instrument  and  ren- 
dered it  valid,  unless  vitiating  fraud  induced  her 
execution  of  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  a  200-300,  303-314;  Dec. 
Dig.  «s>55.] ' 

4,  Ejecticbnt  €=»110—In8tbuctions— Appli- 
cation TO  Evidence — Cebtificatb  or  Ao- 

KNOWLEDOKBNT— PEESnMFTIONS. 

In  ejectment  against  a  person  claiming  un- 
der an  lUleged  deed  from  plaintiff,  where  there 
was  evidence  tendin|;  to  show  that  plaintiffs 
consent  to  the  execution  of  a  deed  to  defendant, 
instead  of  a  will  in  his  favor,  was  induced  by 
fraudulent  misrepresentations,  and,  under  the 
evidence,  the  perfection  and  effectuation  of  this 
change  was,  if  affected  with  fraud,  a  necessary 
result  of  a  wrong  caused  by  the  concurrence 
of  misconduct  of  defendant  and  the  justice  of 


the  peace  who  took  plaintiff's  acknowledgment 
of  the  deed,  it  being  asserted  by  plaintiff  that 
she  neither  signed  nor  authorized  the  signing 
of  the  deed,  instructions  that  the  justice's  cer- 
tificate, in  the  absence  of  proof  of  fraud,  was 
sufficient  proof  of  the  voluntary  execution  of  the 
deed  and  raised  a  presumption  of  its  validity, 
it  could  only  be  impeached  by  proof  of  a  fraud- 
ulent combination  between  defendant  and  the 
justice,  and  that  it  raised  a  presumption  of 
validity  which  could  only  be  rebutted  by  clear 
proof  of  fraud,  duress,  or  imposition  practiced 
on  plaintiff,  in  which  the  justice  and  defendant 
participated,  were  erroneously  refused. 

[Ed.  Note. — For  other  cases,  see  Ejectmentt 
Cent  Dig.  §§  319-326;   Dec  Dig.  <S=»110.] 

6.  Tbial  €=>253— Instbuctions— CEETinoATK 
OF  Acknowledgment — Pbesduftion  —  la- 
NOBiNO  Issue. 

In  such  action,  instructionB  if  plaintiff 
went  to  the  office  of  the  justice  of  the  peace  for 
the  purpose  of  executing  some  paper  which 
would  protect  defendant  in  the  possession  of  the 
property  better  than  a  will  previously  executed, 
or  if  she  went  l)efore  the  justice  for  the  pur- 
pose of  executing  a  paper  which  would  vest  title 
in  defendant  to  find  for  defendant,  were  prop- 
erly refused,  as  they  pretermitted  the  phase  of 
the  evidence  tending  to  indicate  that  though  the 
acknowledgment  was  perfect  the  instrument 
was  avoided  by  fraud  previous  to  the  acknowl- 
edgment 

[Ed.  Note. — For  other  cases,  see  Trial,  Cknt. 
Dig.  ii  613-623 ;   Dec.  Dig.  «=9253.] 

6.  Ejectment  <S=>90  —  Vauditt  —  Evidbitci 

— Value  of  Land — Fbaud. 

In  such  action  the  value  of  the  land  in 
question  was  relevant  and  admissible  on  the 
issue  of  fraudulent  conduct  on  the  part  of  de- 
fendant in  inducing  plaintiff  to  execute  the  deed. 

[E^.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  254-277 ;   Dec.  Dig.  <S=>90.] 

Appeal  from  City  0>urt  of  Montgomery; 
Gaston  Gunter,  Judge. 

Ejectment  by  Lucy  Hill  against  Adolph 
Butler.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

See,  also,  BuUer  v.  Hill,  66  South.  1082. 

The  facts  sufficiently  appear  from  the  opin- 
ion. The  following  charges  were  refused  de- 
fendant: 

(2)  The  certificate  of  the  justice  of  the  peace 
Tarver,  in  the  absence  of  proof  of  fraud,  is  suf- 
ficient proof  of  the  voluntary  execution  of  said 
deed  by  plaintiff,  and  raises  a  presumption  of 
its  validity,  which  can  only  be  impeached  by 
proof  of  fraudulent  combination  between  Butler 
and  B.  C  Tarver. 

(5^  I  charge  you  that  the  certificate  of  Tarver, 
justice  of  the  peace,  that  plaintiff  acknowledged 
before  him  that  she  executed  a  deed  in  question 
in  this  case  voluntarily,  raises  a  presumption 
in  favor  of  the  validity  of  said  deed,  which  can 
only  be  rebutted  by  clear  proof  of  fraud,  duress, 
or  imposition,  practiced  on  plaintiff,  in  which 
B.  C.  Tarver  and  Adolph  Butler  participated. 

J)  I  charge  you  that  if  you  believe  bom  the 
ence  that  plaintiff  went  to  the  office  of  the 
justice  of  the  peace  Tarver  for  the  purpose  of 
executing  some  paper,  which  would  protect 
Adolph  Butler  in  the  possession  of  said  prop- 
erty better  than  the  will  which  he  had  previous- 
ly executed,  you  must  find  for  defendant. 

(4)  I  charge  you  that  if  you  believe  from  the 
evidence  that  plaintiff  went  before  justice  of 
the  peace  Tarver  for  the  purpose  of  executing  a 
paper,  which  would  v6st  title  to  the  property 
involved  in  this  suit  in  defendant,  you  must 
find  for  defendant 


^s»For  other  cases  see  same  topic  and  KET-NUMBBR  In  all  Key-Numbered  Dlgtata  and  Indexes 
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The  following  charges  were  glren  for  plain- 
tiff: 

<A)  If  the  jury  believe  from  the  evidence 
that  Lucy  Hill  did  not  make  her  mark  to  the 
deed  from  her  to  Butler,  dated  August  9,  1906, 
and  did  not  acknowledge  before  Tarrer  that  she 
knew  the  contents  of  said  deed  and  executed  the 
same  voluntarily  on  that  date,  they  must  find 
a  verdict  for  plaintiff. 

(B)  If  the  jury  believe  from  the  evidence  that 
the  execution  of  the  deed  from  Lucy  Hill  to 
Adolph  Butler,  dated  August  9,  1906,  was  pro- 
cured by  the  fraud  of  said  Butler,  they  most  find 
a  verdict  for  plainfiff  for  the  land  sued  for. 

(C)  If  the  jury  believe  from  the  evidence  that 
Adolph  Butler  requested  Lucy  Hill  to  go  with 
him  on  August  9,  1906,  to  Tarver's  o£Sce  to 
have  her  wiU  completed  or  corrected,  and  she 
went  with  him  to  said  office  at  that  time,  and 
that  she  did  not  know  that  the  paper  she  is 
said  to  have  signed  that  day  was  a  deed  and  not 
a  will,  they  must  find  for  plaintiff. 

(D)  If  the  jury  believe  that  Lucy  Hill  could 
not  read  or  write  on  August  9,  1906,  and  that 
Butler  requested  her  to  go  to  Tarver's  office  to 
have  her  will  completeii  or  changed  or  corrected, 
and  she  went  there  pursuant  to  that  request, 
and  she  did  not  know  and  was  not  informed  that 
the  paper  she  ia  said  to  have  signed  and  ac- 
knowledged was  a  deed  and  not  her  will,  then 
even  though  she  made  her  mark,  and  acknowl- 
edged that  she  knew  the  contents  of  the  paper, 
and  executed  it  voluntarily,  you  must  find  for 
plaintiff. 

(E)  If  the  jury  believe  from  the  evidence  that 
Butler  induced  Lucy  Hill  to  believe,  when  she 
was  in  6.  C.  Tarver's  office  on  August  9,  1906, 
that  the  paper  she  is  said  to  have  signed  at 
that  time  was  something  else  than  a  deed,  they 
must  find  for  plaintiff. 

(F)  If  the  jury  believe  from  the  evidence  that 
Butler  induced  Lucy  HiU  to  make  her  mark  to 
the  deed  to  Butler  dated  August  9,  1906,  and 
acknowledge  the  execution  thereof  by  making 
her  believe  that  the  paper  she  was  signing  or 
acknowledging  was  her  wiJI,  they  must  find  a 
verdict  for  plaintiff  for  the  land  sued  for. 

Rusbton,  WilllAms  4  Crenshaw,  ot  Mont- 
gomery, for  appellant.  Ball  &  Samford,  of 
Montgomery,  for  appellee. 

McCLELLAN,  3.  Lucy  Hill  Instituted  this 
action  In  statutory  ejectment  against  Adolph 
Butler,  to  recover  four  acres  of  land,  lie 
land  formerly  belonged  to  Lucy,  having  come 
to  ber  through  her  husband,  Warren  Rill. 
Butler's  reliance  for  right  and  title  to  the 
land  Is  a  deed,  purporting  to  have  been  ex- 
ecuted, by  mark,  by  ber  to  him  on  August  9, 
1906,  and  attested  by  B.  C.  Tarver  and  H. 
S.  Houghton,  and  acknowledged  according  to 
the  form  prescribed  by  law  before  Tarver, 
as  justice  of  the  peace.  Tarver  died  before 
the  trial  below.  Lucy  asserts  that  this  in- 
strument was  and  is  void,  and  so  on  two 
grounds,  as  we  interpret  the  contentions  from 
the  evidence:  (a)  That  she  did  not  sign  the 
paper — that  the  acknowledgment  is  false:  (b) 
and,  failing  herein,  that  she  was  induced  by 
the  fraudulent  scheming  and  misrepresenta- 
tions of  Butler  to  execute  the  instrument 

[1]  In  the  early  case  of  Munn  v.  Lewis,  2 
Port  (Ala.)  24,  it  was  ruled  that  the  act  of 
an  officer,  so  authorized,  to  take  acknowledg- 
ment of  conveyances,  was  ministerial,  not 
Judicial.  This  doctrine  prevailed  In  Halso  v. 
Seawright,  65  Ala.  431,  and  Abney  t.  De 


Loach,  84  Ala.  393,  399,  4  South.  757.  The 
like  doctrine  colored,  if  not  more,  the  rulings 
in  other  cases.  But  this  court  long  since 
departed  from  the  doctrine,  doubtless  upon 
and  because  of  the  considerations  thus  stated 
In  Grider  v.  American  F.  L.  M.  Co.,  99  Ala. 
281,  290,  12  South.  775,  779  (42  Am.  St  Hep. 
58): 

"We  know  the  absolute  and  implied  faith  and 
trust  which,  in  practice,  purchasers  of  real  es- 
tate repose,  and  must  of  necessity  repose,  in 
the  formal  and  regular  certificates  of  authorized 
officers,  authenticating  the  regular  and  legal 
execution  of  conveyances,  and  the  disastrous 
consequences  which  may  fiow  from  a  rule  which 
would  allow  those  certificates  to  be  questioned 
and  i3et  aside  against  purchasers  who  have  part- 
ed with  valuable  interests  in  reliance  upon 
them.    •    *    •" 

But,  at  the  same  time,  this  court  expressed, 
with  like  consummate  caution  and  compre- 
hension of  the  Importance  and  relation  of  the 
inquiry,  the  hazard  and  injustice  of  a  rule 
that  would  clothe  an  officer  with  too  great 
power  in  the  premises,  when  it  said: 

"  •  •  •  Yet,  on  the  other  hand,  we  perceive 
the  manifest  injustice  of  a  rule  which  would  de- 
prive one  of  his  property,  without  his  knowledge 
or  consent,  upon  the  mere  baseless  fabrication 
of  another." 

The  departure  from  the  rule  of  the  ear- 
lier cases  mentioned  was  fundamental  and 
brought  the  court  to  the  view  that  the  taking 
of  acknowledgments  of  conveyances  by  an 
officer  so  authorized  was  not  a  ministerial 
act,  but  an  act  Judicial  in  nature.  At  first 
the  court,  upon  occasion,  characterized  the 
power  thus  exercised  as  either  Judicial  or 
quasi  Judicial.  However,  the  more  recent  ex- 
pressions of  this  court  have  deliberately  de- 
fined the  nature  of  that  power  as  Judicial, 
without  qualification.  From  this  premise  the 
necessary  result  was,  as  the  court  had  often 
ruled,  to  visit  upon  the  act,  by  an  officer  so 
authorized,  in  taking  an  acknowledgment,  the 
rules  of  law  usually  applicable  to  the  con- 
sideration of  acts  and  processes  Judicial  in 
the  ordinary  sense  In  which  this  power  man- 
ifests itself  in  Judicial  matters.  The  posi- 
tion of  this  court,  established  by  deliberate 
and  cautious  consideration,  appears  not  to  be 
in  accord  with  the  view  prevailing  in  many 
other  Jurisdictions — a  view  that  has  been 
affected,  if  not  Induced,  by  the  logic  of  the 
principles  and  the  considerations  stated  In 
1  Enc.  L.  &  P.  pp.  868-870.  Whether  this 
court  will,  when  the  occasion  unavoidably 
arises,  apply  to  the  acts  of  misfeasance  or 
malfeasance  of  an  officer  authorized  to  take 
and  certify  acknowledgments  the  full  prin- 
ciples of  tile  law  relating  to  Jqdicial  power 
in  its  true  legal  sense,  is  a  question  not  to  be 
anticipated. 

The  nature  of  the  act  of  taking  an  ac- 
knowledgment of  conveyances  being  Judicial, 
the  necessary  consequence  is  that  this  court 
has  affirmed  and  enforced  the  doctrine  that 
where  an  officer  authorized  to  take  and  cer- 
tify acknowledgments  acquires  jurisdiction  in 
the  given  case  to  do  so,  and  certifies  tba 
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facts  and  acts  so  taking  place  In  the  form 
and  as  the  law  prescribes,  the  certification 
thns  made  can  only  be  contradicted  or  im- 
peached on  the  ground  of  fraud  or  duress. 
So  we  have  come  to  the  doctrine  that  may 
be  thus  stated  In  legal  formula:  Parol  evi- 
dence Is  only  admissible,  In  such  drcum- 
Btances,  to  show:  First,  the  absence  of  juris- 
diction of  the  officer  to  take  the  acknowledg- 
ment questioned  in  the  concrete  case;  and, 
second,  that  fraud  or  duress  affected  the 
process  of  giving  and  taking  the  acknowledg- 
ment 

[2]  While  an  acknowledgment  la,  when  effi- 
cacious, a  part  of  a  conveyance,  yet  in  cases 
where  the  conveyance  (apart  from  the  ac- 
knowledgment) Is  not  aCTected  with  any  ele- 
ment of  invalidating  circumstance,  and  could 
stand  as  valid  and  efficacious  to  pass  the  title 
or  right  It  purports  to  transmit  without  an 
acknowledgment,  the  conveyance  could  and 
would  stand,  notwithstanding  the  absence  of 
jurisdiction,  or  the  presence  of  fraud  or 
duress  might  have  avoided  the  act  and  cer- 
tlflcatlon  of  the  officer  assuming  to  take  and 
certify  the  acknowledgment.  Wright  v.  Bent- 
ley  Lumber  Co.,  65  South.  353.  Such  is  not, 
of  course,  possible,  where  the  subject  of  the  i 
conveyance  Is  the  homestead,  to  the  aliena- 
tion of  which  the  wife  must  assure  her  con- 
sent and  express  her  concurrence  by  a  for- 
mal acknowledgment 

Now  what  are  the  elements  of  this  Jurisdic- 
tion, when  authoritatively  exercised?    As  the 
logical,  sequential  result  of  the  promise  af- 
forded by  the  Judicial  character  of  the  act  of 
taking  and  certifying  an  acknowledgment —  1 
a  result  that  by  steady,  sound  progression  in 
well-considered  adjudications  here  has  been  i 
attained — this  concise  statement  taken  from  j 
Orendorff  v.  Suit  167  Ala.  564,  565,  62  South,  i 
744,  of  established  doctrine,  as  respects  Juris- 1 
diction  to  act  and  certify,  Is  the  law  with  us:  | 

"  •  •  *  When  the  certifying  officer  acquires  ' 
jurisdiction  by  baviug  the  grantor  and  the  in- 
strument to  be  acknowledged  before  him,  and 
enters  upon  the  exercise  of  bis  jurisdiction,  the 
resulting  certificate  is  conclusive  of  the  truth 
of  all  those  facts  therein  stated  which  the  officer 
is  authorized  by  law  to  state.  *  •  •  The 
mere  casual  presence  of  a  putative  grantor  and 
the  possession  of  an  instrument  purporting  to 
have  been  signed  are  not  sufficient  to  confer . 
jurisdiction." 

In  addition  to  the  declsi<»is  noted  in  the ' 
opinion  quoted,  these,  subsequently  delivered, 
are,  in  principle.  In  accord:    Byrd  v.  Bailey,  j 
169  Ala.  452,  53  South.  773,  Ann.  Cas.  1912B, 
331 ;  Parrlsh  v.  RusseU,  172  Ala.  1,  55  South. 
140;    Freeimui  t.  Blount  172  Ala.  655,  56  i 
South.  293 ;   GiUey  v.  Denman,  64  South.  97.  i 
In  the  last  decision  a  distinction  was  taken,  [ 
whereupon  It  was  affirmed  that  the  regularly 
certified   acknowledgment,  before  an  officer 
so  authorlze<l,  did  not  preclude  parol  evidence  '. 
to  show  that  the  acknowledger  did  not  ex-  j 
ecute    the    conveyance    voluntarily,    though 
such  an  one  did  acknowledge  before  the  offi- 
cer that  its  execution  was  voluntary.    Evi- 1 


dence  to  shotr  that  the  ezecutioa  was  not 
voluntary  is  referable  to  the  catagory  that 
permits  parol  proof  of  fraud  and  duress  for 
the  purpose  of  invalidating  the  instrument 

[3]  It  appears  without  dispute  from  the 
evidence  that  Lucy  Hill  was  present  before 
the  Justice  of  the  peace  on  the  occasion  when 
the  certificate  of  acknowledgment  recites  her 
voluntary  execution  of  the  Instrument;  and 
that  the  Instrument  was  written  by  the  offi- 
cer at  that  time.  There  is.  however,  conflict 
in  the  evidence  npon  the  uiird  and,  if  pres- 
ent completing  Jurisdictional  element  viz., 
whether  it  was  the  purpose  of  Lucy  HiU,  on 
this  occasion,  to  give  an  acknowledgment  of 
her  execution  of  the  instrument  in  question. 
If  she  went  there  for  the  purpose  of  perfect- 
ing the  execution  and  acknowledgment  of  a 
conveyance  to  Butler,  or  came  to  entertain 
that  purpose  while  in  the  presence  of  the 
officer,  and  thereupon  submitted  herself  to 
officer's  exercise  of  his  power  to  take  her  ac- 
knowledgment of  the  execution  of  the  in- 
strument, then  the  officer's  jurisdiction  was 
complete  and  conclusive  of  the  facts  certified 
by  him,  which  certification,  so  conclusive,  com- 
prehended her  execution  of  the  Instrument 
and  rendered  it  valid,  unless  vitiating  fraud 
affected  her  induction  to  execute  It. 

While,  as  said  in  GUley  v.  Denman,  64 
South.  97,  u{)on  invitation  of  the  facts  there 
shown,  "it  is  not  essential  to  the  impeach- 
ment ot  a  certified  acknowledgment  that  the 
certifying  officer  should  participate  in  the 
fraud  or  duress  practiced  upon  the  grantor," 
yet  under  the  evidence  here  recorded,  it  was. 
If  the  acknowledgment  was  to  be  Invalidated, 
Inevitable  that  the  officer  should  have  lent 
himself,  as  an  officer,  to  the  not  only  false 
certification  of  facts,  but  also  that  he  im- 
me<llately  contributed  to  the  forgery  of  Lucy 
Ulll's  name  (mark)  to  the  instrument 

I*]  There  was  evidence  before  the  jury 
tending  to  sustain  the  plaintiff's  second  con- 
tention, viz.,  of  fraudulent  misrepresentation 
inducing  the  grantor  to  consent  to  the  execu- 
tion of  a  deed  to  Butler,  instead  of  a  will  in 
his  favor,  wldch  it  was  thought  necessary,  in 
order  to  comply  with  the  terms  of  the  orig- 
inal devise  of  the  property  to  her,  to  effect 
the  investment  of  Butler  with  title  to  the 
land.  Under  the  evidence,  the  perfection  and 
effectuation  of  this  change  was,  if  affected 
with  vitiating  fraud,  a  necessary  result  of  a 
wrong  wrought  by  the  concurrence  of  mis- 
conduct of  both  the  officer,  Tarver,  and  But- 
ler; it  being  asserted  by  plaintiff  that  she 
did  not  sign  by  her  mark,  or  otherwise  au- 
thorize the  slgnation  of  the  Instrument  of 
August  9,  1906.  So,  under  the  evidence  In 
this  case,  charges  numbered  2  and  5,  refused 
to  defendant  should  have  been  given.  Their 
refusal  was  error. 

[5]  It  was  not  error  to  refuse  charge  3, 
requested  by  defendant,  for  that  it  pretermit- 
ted in  hypothesis  the  phase  of  the  evidence 
wherefrom  the  Jury  might  liave  concluded 
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tbat  the  purpose  entertained  by  Lacy  Hill 
wben  she  gave,  if  so,  the  acknowledgment  be- 
fore the  officer  was  predicated  of  frandtilent 
mlsrepreeentatlon  affecting  the  prevlouB  (to 
the  acknowledgment)  Judgment  of  Lucy  Hill. 
In  other  words,  the  acknowledgment  of  the 
execution  of  the  Ingtrument  may  hare  been 
perfect,  yet  back  of  that  there  may  hare  in- 
tervened such  fraudulent  conduct  by  Butler 
In  the  premises  as  to  avoid  the  instrument. 
Charge  4,  requested  by  defendant,  was,  for 
like  reason,  well  refused.  Charge  6,  refused 
to  defendant,  appears  to  have  been  sufficient- 
ly covered  by  charge  5,  given  to  the  Jury  at 
defendant's  request. 

Under  the  evidence  tending  to  support  the 
two  before  stated  theories  pressed  for  the  de- 
fendant, we  can  see  no  fault  in  any  of  the 
charges  given  for  plaintiff,  viz.,  those  lettered 
A,  B,  O,  D,  E,  and  F. 

[S]  The  value  of  the  land  in  question  was 
relevant  and  admissible  on  the  issue  of 
fraudulent  conduct  on  the  part  of  Butler  In 
his  asserted  induction  of  plaintiff  to  execute 
a  deed,  in  lieu  of  the  supposed  ineffectual 
testamentary  instrument  wherein  he  was  the 
beneficiary. 

For  the  errors  indicated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIELD  and 
DE  GRAFFENRIED,  JJ.,  concur. 


aSO  Ala.  327) 

MUTUAL  LIFE  INS.  CO.  OF  NEW  XOKK 
V.    WITTE.      (No.   508.) 

(Supreme  Oourt  of   Alabama.     Nov.   7,   1014. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Insttbauce  <g=>640— Actions  on  Policiks 
—Pleas— Misrepresentations. 

Pleaa  alleging  that  the  insured  represent- 
ed that  his  health  had  been  good  from  infancy, 
when  in  fact  it  was  not  always  good,  and 
that  he  was  in  failing  health  due  to  a  disease 
unknown  to  the  insurer,  and  pleas  otherwise 
failing  to  show  with  certainty  wherein  the  al- 
leged represeututious  were  false,  are  demur- 
rable. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Gent.  Dig.  fS  1554,  1609-1612,  1614-1624; 
Dec.  Dig.  <g=>640.] 

2.  Insurance  «i=»640— Actions  on  Pouoies 
— PI.EAS— Misrephesentations. 

A  plea  alleging  that  the  insured  repre- 
sented that  his  health  was  good,  when  in  tact 
be  was  suffering  from  a  disease  unknown  to  the 
insurer,  which  increased  the  risk,  is  self-con- 
tradictory, since,  if  the  jury  did  not  know 
Okt  nature  of  the  disease,  it  could  not  know 
tbat  it  increased  the  risk. 

[M.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  a  1554,  1609-1612,  1614-1624; 
Dec.  Dig.  «=>640.] 

3.  PiXADiNO  «=18— Requisites— Certainty. 

All  matter  pleaded  ought  to  be  clearly  and 
distijwtly  stated,  so  that  it  may  be  fully  un- 
derstood by  the  adverse  party,  and  by  the 
jury,  and  the  judges. 

[Ed.  Note.— For  other  cases,  s^  Pleading, 
Cent  Dig.  H  39.  64;    Dec.  Dig.  <8=>ia] 


4.  Appbai,   and    Error   «sal(M0— Haricless 

Error — Demurrers  to  Pleas. 
Error  in  sustaining  demurrers  to  some  of 
defendant's  pleas  is  harmless,  where  other  pleas 
set  up  the  same  defense,  sind  under  them  de- 
fendant could  introduce  all  the  evidence  which 
would  be  admissible  under  those  held  bad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  4088-4105;  Dec.  Dig.  <&=> 
1040.J 

6.  Trial   «=9251—In8truot[ons— Reference 

TO  Plea. 

A  charge  requested  by  the  defendant  tbat, 
if  it  proved  any  one  of  its  pleas,  plaintiff  could 
not  recover,  was  properly  refused,  especially 
where  demurrers  had  been  sustained  to  some 
of  the  pleas. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  587-595;    Dec.  Dig.  «=>251.] 

6.  Evidence  «=»314— Hearsay. 

Hearsay   evidence   that  the  mother  of  in- 
sured had  died  of  tuberculoma  is  inadmissible. 
[Ed.'  Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  U  1168-1173;   Dec.  Dig.  «=»314.] 

7.  iNsuBANCE  9=3665— Misrepresentations 
— Admissibilitt  of  Evidence. 

Where  the  defense  to  recovery  on  a  life 
insurance  policy  was  misrepresentations  by  in- 
sured, it  was  not  error  to  exclude  evidence  of 
the  poor  condition  of  his  health,  of  the  fact 
that  he  was  engaged  in  an  oocupation  exi>os- 
ing  htdd  to  tuberculosis,  or  was  in  a  weak  con- 
dition after  the  policy  was  issued,  where  there 
was  no  offer  to  show  tliat  the  conditions  ex- 
isted at  the  time  the  application  was  made. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  if  1677-1685;  Dec.  Dig.  *=> 
666.] 

a    InSTTRANCB      $=>646  — ADHTSeiBILITY      DM 

Evidence— Collateral  Issues. 

Where  the  defense  to  recovery  on  a  life 
insurance  policy  was  fraudulent  misrepresenta- 
tions, evidence  that  insured  had  written  a 
letter  claiming  indemnity  on  the  ground  of 
illness  under  an  accident  in^rance  policy, 
and  that  on  such  application  a  physician  would 
have  been  consulted,  was  inadmissible  as  rais- 
ing collateral  issues,  where  it  was  not  conceded 
that  insured  had  such  a  poUcy,  or  made  a 
claim  thereunder. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ;S  1654,  1632-1644;  Dec.  Dig.  «=> 
045.] 

0.  Appeal  and  Error  «=»500— Questions 
Presented  iroR  Review- SurFicisaifcY  of 
Record. 

Where  the  record,  which  showed  that  a 
notice  of  claim  on  an  accident  policy  had  tieen 
received  by  the  witness,  but  witness  did  not 
know  that  it  was  sent  by  the  insured,  was  fol- 
lowed by  the  statement  tbat  the  clerk  would 
set  out  the  claim  in  full,  and  a  showing  by 
the  clerk  that  it  had  never  been  filed  with  him, 
error  in  the  rulings  as  to  the  claim  for  indem'- 
nity  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2295-2298;  Dec.  Dig. 
«=>500.] 

10.  Evidence  «=a564— Comparison  of  Hand- 
writing— Disputed  Standard. 

An  expert  witness  cannot  testify  as  to  the 
similarity  or  identity  of  the  handwritings  in 
two  documents,  where  the  signature  of  neither 
was  admitted,  conceded,  or  proven  without  dis- 
putei. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  if  2385-2388 ;   Dec.  Dig.  «3>664.] 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 


^=3For  other  cases  see  same  topic  and  KBY-NUUBBR  in  all  Kcjr-Namberad  Digests  and  Indazes 
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Action  by  Harle  Wltte  against  the  Mutual 
Ule  Insurance  Company  of  New  York.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Tillman,  Bradley  &  Morrow,  of  Birming- 
bam,  and  6.  O.  Farmer,  of  Dotban,  for  ap- 
pellant W.  L.  Lee,  of  Columbia,  for  appel- 
lee. 

MAYFIELD,  J.  Tbe  action  is  on  a  life  in- 
Burance  policy.  Tbe  Insurance  company  in- 
terposed 18  pleas — the  general  issue  and  17 
special  pleas.  Tbe  special  pleas  were  of  two 
classes ;  one  class  setting  up  false  and  fraudu- 
lent representations  by  the  insured,  made 
wltb  tbe  intent  to  deceive,  In  obtaining  the 
policy,  and  tbe  second  class  setting  up  false 
representations  by  the  insured  In  obtaining 
the  policy  sued  on,  which  representations, 
.being  false,  increased  the  rlslc. 

Tbe  pleas  were  thus  confessedly  framed  un- 
der each  of  tbe  two  alternatlTes  contained 
In  section  4572  of  the  Code,  which  section 
reads  as  follows: 

"No  written  or  oral  misrepresentation,  or 
warranty  therein  made,  in  the  negotiation  of 
a  contract  or  policy  of  life  insurance,  or  in 
tite  application  therefor  or  proof  of  loss  there- 
under,  shall  defeat  or  void  the  policy,  or  pre- 
Tent  its  attaching,  unless  such  misrepresenta- 
tion is  made  with  actual  intent  to  deceive,  or 
onless  the  matter  misrepresented  increase  the 
risk  of  loss." 

A  great  number  of  pleas,  similar  to  the  ones 
In  question,  were  construed  with  reference 
to  this  and  other  sections  of  tbe  Code  in 
the  cases  of  Insurance  Co.  r,  Allen,  174  Ala. 
617,  56  South.  568,  and  Insurance  Co.  y.  Gee, 
171  Ala.  435,  55  South.  166.  It  is  therefore 
unnecessary  to  restate  tbe  rules  as  to  the 
sufficiency  of  such  pleas  in  cases  like  tbisr 
it  t>elng  both  apparent  and  conceded  that  tbe 
pleas  were  proved  wltb  special  reference  to 
tile  pleas  and  tbe  opinions  and  decisions  in 
those  two  cases. 

The  trial,  court  sustained  demurrers  to 
pleas  2,  6,  10,  12,  and  14,  and  overruled  de- 
murrers to  pleas  8,  4,  6,  7,  8,  9,  11,  13,  15, 
17,  and  18. 

[1,2]  There  was  no  error  In  sustaining 
demurrer  to  any  one  of  the  pleas.  They  were 
each  defective  under  tbe  rules  declared  in 
Allen's  Case,  supra,  and  Gee's  Case,  supra. 
Each  was  bad  tor  one  or  more  of  tbe  follow- 
ing reasons:  Being  too  indefinite  and  uncer- 
tain in  averment  to  show  wherein  the  alleged 
representations  were  false.  No  definite  and 
material  issue  of  fact  could  be  taken  thereon. 
For  example,  some  alleged  that  tbe  Insured 
represented  that  his  health  was  good  from  in- 
fancy, when  in  fact  it  was  not  always  good, 
and  he  was  in  falling  health  due  to  a  disease 
unknown  to  tbe  defendant ;  and  others,  after 
this,  alleging  that  insured  had  a  disease 
which  was  unknown,  yet  averring  that  the 
unknown  disease  Increased  tbe  risk.  Such 
pleas,  of  course,  were  self-contradictory.  If 
a  disease  was  unknown,  bow  could  it  l>ei 
known  to  be  one  wliich  increased  the  risk? 


How  was  it  possible  for  the  plaintiff  to  dls' 
prove  this  plea,  except  to  prove  that  tbe  In- 
sured never,  in  bis  lifetime,  had  any  disease 
known  to  tbe  nomenclature  of  medical 
science?  Courts  will  not  enter  upon  such  in- 
qulries. 

[3]  An  important  requisite  in  all  pleading 
is  certainty.  Tbe  matter  pleaded  ought  to  be 
clearly  and  distinctly  stated,  so  tliat  it  may  be 
fully  understood  by  tbe  adverse  party,  by 
counsel,  and  by  the  Jury  and  the  Judges. 

[4]  There  was  no  error  in  sustaining  de- 
murrer to  any  of  the  other  pleas,  which  did 
not  contain  the  defect  as  to  uncertainty. 
They  were  each  bad  under  tbe  rules  declared 
in  Allen's  and  Gee's  Cases,  supra.  Moreover, 
If  there  could  be  said  to  be  any  technical  er- 
ror in  any  bne  of  tbe  rulings  on  these  pleas, 
it  is  made  to  appear  beyond  doubt  that  no 
possible  injury  did  or  could  result  from  such 
ruling,  for  the  reason  that  the  other  pleas, 
as  to  which  the  demurrers  were  overruled, 
set  up  tbe  identical  defense  attempted  to  be 
set  up  in  these  pleas.  All  the  legitimate 
proof  which  could  have  been  offered  under 
any  one  of  these  pleas,  as  to  which  demur- 
rers were  sustained,  could  have  been  offered 
under  one  or  another  of  the  numerous  pleas 
as  to  which  demurrers  were  overruled. 

There  was  no  error  in  refusing  the  general 
affirmative  charge  to  the  defendant,  upon  tbe 
whole  case,  or  as  to  any  one  of  the  many 
pleas.  Tbe  mere  fact  that  insured  died  of 
consumption  did  not  prove  that  be  bad  tbe 
disease  when  be  was  insured.  The  evidence 
falls  far  short  of  showing  that  he  did  bare 
such  disease,  or  any  other  disease,  when  I>e 
made  the  application  for  insurance.  The 
proof  as  to  any  one  of  the  pleas  was  dearly 
a  question  for  the  Jury. 

[5]  There  was  no  error  In  refusing  charge 
21,  to  the  effect  that,  if  tbe  Jury  lielleved 
from  tbe  evidence  that  tbe  defendant  bad 
proved  any  one  of  its  pleas,  their  verdict 
should  be  for  the  defendant  A  litigant  baa 
no  right  to  require  a  Jury  to  go  through  all 
tbe  pleadings  in  a  case  like  this,  and  to  sort 
out  those  as  to  which  demurrers  were  sus- 
tained, and  those  as  to  which  they  were  over- 
ruled, and  to  say  whether  this  one  or  that  one 
was  proved.  For  example,  in  this  case,  there 
were  in  the  file  some  pleas  as  to  which  de- 
murrers were  sustained,  and  hence  no  issue 
was  found  as  to  these  pleas ;  yet  this  charge 
would  have  authorized,  if  it  did  not  require, 
tbe  Jury  to  find  for  the  defendant  if  they 
believed  that  plea  2,  6, 10, 12,  or  14  was  prov- 
en.  This  charge,  in  the  case,  might  have 
misled  the  Jury,  if  it  liad  not  been  otherwise 
bad. 

[8]  It  was  not  error  to  refuse  to  allow 
proof,  by  hearsay  testimony,  as  to  whether  or 
not  tbe  insured's  mother  died  of  pulmonary 
tuberculosis. 

[7]  There  was  no  error  in  declining  to  al- 
low proof  that  insured  was  engaged  in  work 
which  was  conducive  to  tuberculosis,  nor 
that  he  was  subject  or  liable  to  contract  sock 
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>  disease,  nor  that  be  was  In  a  weak  and 
debilitated  condition  after  the  policy  was 
Issued,  unless  it  had  been  shown,  or  offered 
to  be  shown,  that  he  was  in  snch  condition 
when  the  application  for  insurance  was  made, 
and  that  it  had  continued.  It  must  be  ex- 
pected, in  all  Ufe  insurance  policies  or  con- 
tracts, that  the  insured  will  thereafter  get 
weak,  feeble,  and  debilitated,  and  Indeed  the 
contract  itself  provides  for  bis  death  there- 
after. 

[8, 1]  There  was  no  error  In  declining  to 
allow  the  defendant  to  prove  by  the  witness 
Strlngfellow  that  insured  wrote  him  a  letter 
stating  that  he  was  ill  and  desired  to  apply 
for  indemnity  in  consequence  thereof,  under 
an  accident  insurance  policy  which  the  in- 
sured had  with  another  company.  This  was 
res  inter  alios  acta.  It  might  have  opened 
np  a  flood  of  evidence  as  to  whether  or  not 
Insured  bad  snch  a  policy,  whether  or  not 
he  wrote  the  letter  in  question,  and  whether 
the  statements  therein  were  true  or  false. 
The  trial  court  properly  declined  to  go  into 
these  inquiries.  If  the  insured  had  testified 
as  a  witness,  this  proof  might  have  been  ad- 
missible, after  proper  predicates,  to  contradict 
or  discredit  his  evidence;  but  he  was  not  a 
witness,  and  could  not  affirm,  deny,  or  ex- 
plain the  transactions  with  this  accident  com- 
pany. If  It  had  been  conceded  that  insured 
had  such  a  policy,  and  wrote  such  letter,  and 
thereafter  made  out  a  claim,  on  the  ground 
of  illness,  for  compensation  under  such  acci- 
dent policy,  the  question  would  be  before  us 
as  to  the  admission  of  the  letter  and  the  ap- 
plication for  comi>en8ation.  But  it  is  not 
now  before  us.  As  to  these  matters  the  tran- 
script contains  the  following  recitals: 

"The  defendant  then  asked  the  witness  this 
question,  'Did  Mr.  Witte  make  any  claim  of 
you  under  that  policy?'  The  plaintiff  objected 
to  this  question,  and  it  was  not  passed  on  by 
the  court.  The  witness  testified  that  the  claim 
was  in  writing,  and  the  defendant  showed  the 
witness  a  paper,  and  the  witness  said  it  was 
a  notice  of  claim,  but  he  did  not  know  himself 
that  Witte  did  or  did  not  sign  the  paper ;  that 
he  recrived  it  in  the  due  course  of  mail  at 
his  place  of  business  in  Montgomery;  that  it 
was  in  an  envelope.  The  defendant  asked  the 
witness,  "Was  it  postmarked  at  rxKikhart?* 
Plaintiff  objected  to  the  question.  The  court 
sustained  the  objection,  and  defendant  except- 
ed. The  said  claim  or  notice  was  in  words  and 
fisures  as  follows:  (The  clerk  will  set  out 
said  claim  in  full.)  No  such  paper  was  ever 
in  my  possession  and  is  not  now  in  the  file; 
hence  not  set  out" 

In  this  state  of  the  record  we  cannot  say 
that  there  was  any  error  in  the  rulings  as  to 
the  letter  or  as  to  the  claim  for  indemnity 
under  the  accident  insurance  policy,  or  any 
error  in  declining  to  allow  the  defendant  to 
prove  by  the  witness  Strlngfellow  whether 
or  not  physicians  were  consulted  when  ap- 
plications reached  the  medical  department  of 
the  insurance  company  in  New  York,  and  that 
the  medical  examiner  would  in  time  write 
the  physicians  shown  to  have  been  consulted. 
This  was  res  inter  alios  acta. 


[1 0]  There  was  no  error  in  declining  to  al- 
low the  expert  witness  to  testify  as  to  the 
similarity,  or  the  identity,  of  the  handwrit- 
ings of  the  application  for  Ufe  insurance  and 
of  the  letter  addressed  to  the  witness  Strlng- 
fellow. It  was  not  sufficiently  shown  or  ad- 
mitted that  the  insured  signed  either  one. 
The  genuineness  of  neither  was  admitted  or 
conceded  or  proven  without  dispute.  Conse- 
quently comparison  was  not  admissible,  even 
by  an  expert  on  the  subject. 

We  find  no  error  and  the  judgment  must 
be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOMERVILLB  and 
DB  6RAFFENRIED,  JJ.,  concar. 


(ItO  Ala.  1S7) 
LOUISVILLE  &  N.  R.  CO.  t.  BOUCHARD. 

(No.  829.) 

(Supreme  Court  of  Alabama.    Dec.  17,  1914. 

Rehearing  Denied  Jan.  21,  1915.) 

1.  RAII-BOAnS    *=»484— PiBES— Neougbkob— 

Evidence — Qckstion  fob  Jubt.  • 

Evidence,  m  an  action  against  a  railroad 
company  for  damages  from  fire,  held  to  author- 
ize submitting  to  the  jury  whether  the  fire  was 
started  by  sparks  from  defendant's  locomotive, 
and  whether  there  was  negligence  in  the  han- 
dling or  equipment  of  the  locomotive. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  %%  1740-1746;  Dec  Dig.  «=»484.] 

2.  Evidence   «=9l9i  —  DEMONSTBAxrvK    Evi- 
dence — Gin  debs. 

Where,  In  an  action  for  the  destruction  of 
buildings,  their  contents,  and  a  wagon,  from  a 
fire  started  by  a  locomotive,  a  witness  testified 
that,  after  the  train  passed  and  set  fire  to  the 
grass  in  her  field,  she  picked  up  some  cinders 
which  had  fallen  in  the  grass,  the  cinders,  when 
produced  by  her,  were  properly  admitted  in  evi- 
dence. 

[Ed.   Note.— For  other  eases,   see   Evidence, 
Cent  Dig.  g  670 ;  Dec.  Dig.  «=>194.] 

3.  Raiuoads  «=9481—FiBB8— Evidence. 

In  an  action  for  damages  from  a  fire  start- 
ed by  a  locomotive,  plaintiff's  testimony,  as  to 
the  direction  in  which  the  wind  was  blowing 
when  he  awoke  about  50  minutes  after  passage 
of  defendant's  train,  was  properly  admitted. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  §§  1717-1729;    Dec  Dig.  <S=»481.J 

4.  Railroads    €=»484— Fibes— iNSTBUonoirs 
—Evidence. 

In  an  action  for  damages  from  a  fire  start- 
ed by  a  locomotive,  the  fact  that  the  distance 
which  witnesses  estimated  sparks  to  have  been 
carried  by  the  wind  was  found  by  a  close  cal- 
culation to  be  less  than  the  distance  required  in 
order  that  the  fire  In  question  might  have  been 
started  by  like  sparks  did  not  demand  an  in- 
struction, the  effect  of  which  would  have  been  to 
require  a  verdict  for  defendant 

[Ed.   Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  f§  1740-1746;   Dec  Dig.  «=>484.1 

5.  Railroads  «=>485  — Fires— iNSTBucmONa 
— DiBECTioN  OF  Wind. 

In  an  action  for  damages  from  fire  started 
by  sparks  from  a  locomotive,  a  requested  in- 
struction_  to  find  for  defendant  if  the  wind  was 
blowing  in  tlie  same  direction  when  the  train 
passed  the  place  where  the  fire  started,  as  when 
It  passed  the  witness'  bouse,  was  misleading,  in 
that  it  might  be  construed  as  referring  to  the 
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"exact  direction"  of  the  wind,  and  omitted  tjny 
consideration  of  velocity  or  TarlationB  in  either 
direction  or  velocity. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1747-1756;   Dec.  Dig.  <S=»485.] 

6.  Tbial   iS=3237— Instbuotions— Deobbk    or 
Pboof  Required. 

In  an  action  for  damages  from  a  fire  start- 
ed by  sparks  from  a  locomotive,  a  requested  in- 
strnction  to  find  for  defendant  if  the  evidence 
left  the  mind  of  the  jurors  "in  doubt,  confusion, 
and  uncertainty,"  as  to  a  certain  fact,  was  prop- 
erly refused,  since  it  required  plaintiff  to  prove 
his  case  beyond  the  slightest  doubt. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  8§  542,  548-551 ;    Dec.  Dig.  ®=>23(.] 

7.  Appeal  and  Ebbob  <&=»1046  —  Habmless 
Ebbob  —  Statement    bt    Coubt  —  Instbuc- 

TIONS. 

A  statement  by  the  court,  disclosing  that 
be  had  previously  refused  instructions  given  at 
defendant's  request,  did  not  require  a  reversal, 
where  the  jurjr  may  have  understood  therefrom 
that  on  reflection  the  court  was  persuaded  that 
such  instructions  were  correct. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Ettot,  Cent.  Dig.  H  4128-41S1.  4134;  Dec. 
Dig.  <S=»1046.] 

8.  Appeal  and  Ebbob  <&=»900— Pbesbntation 
■OB  Review — Presumption. 

Error  will  not  be  presumed  on  appeal,  but 
must  be  made  to  affirmatively  appear. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  U  3667-36^;  Dec  Dig.  «=» 
900.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County;    Saffold  Berney,  Judge. 

Action  by  Robert  E.  Bouchard  against  the 
Louisville  &  Nashville  Railroad  Company 
for  damages  for  setting  out  fire.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

The  facts  suffldently  appear  from  the 
opinion  of  the  court  The  following  charges 
were  requested  by,  and  refused  to,  defendant: 

(2)  The  court  charges  the  jury  that  if  they 
believe  from  the  evidence  that  the  wind  was 
blowing  in  the  same  direction  when  train  No. 
2  passed  St  Elmo,  that  it  was  blowing  when 
Mrs.  Sailor  and  her  daughter  saw  it  pass  Mrs. 
Sailor's  place,  they  ought  to  find  a  verdict  for 
defendant 

(7)  The  court  charges  the  jury  that  tt  the 
evidence  leaves  their  minds  in  doubt,  confusion, 
and  uncertainty  as  to  whether,  at  the  time  train 
No.  2  passed  St  Elmo,  the  wind  was  or  was  not 
blowing  in  the  same  direction  that  it  was  blow- 
ing when  the  train  passed  the  residence  of  Mrs. 
Sailor,  they  ought  to  find  for  defendant 

Charge  8,  same  as  7  In  effect,  though  vary- 
ing somewhat  in  language. 

Gregory  L.  &  H.  T.  Smith  and  Joel  W. 
Goldsby,  all  of  Mobile,  for  appellant  Gor- 
don &  Edington  and  Webb  ft  McAlplne,  all  of 

Mobile,  for  appellee. 

OARDNEat,  J.  Suit  was  brought  by  ap- 
pellee against  appellant  to  recover  damages 
for  setting  fire  to  his  residence,  bam,  and 
storehouse  with  contents,  and  also  one  wag- 
on. Upon  tlie  trial  the  issues  of  fact  were 
prosontod  to  the  jury  and  resulted  in  a  judg- 
ment for  the  plaintiff,  from  which  this  ap- 
peal Ls  prosecuted. 


[1]  The  first  question  to  be  considered  is 
sufficiency  of  the  evidence  to  justify  a  rea- 
sonable inference  by  the  Jury  that  the  fire 
was  In  fact  caused  by  <me  of  the  defendant's 
locomotives.  Plaintiff  testified  in  part  as 
follows: 

"That  on  and  prior  to  the  29th  day  of  May, 
1913,  he  owned  property  situated  at  St.  Klmo 
in  the  county  of  Mobile,  230  feet  south  of  the 
center  of  the  defendant's  railroad,  which  runs 
at  that  point  practically  due  east  and  west— a 
little  northeast.  That  his  property  consisted 
of  a  barroom,  a  store,  a  residence,  and  a  bam, 
and  their  contents.  That  the  barroom  was  west 
of  and  adjoining  the  store,  and  the  store  was 
west  of  and  adjoining  the  residence,  and  the 
bam  southwest  of  the  store.  That  defendant's 
depot  was  a  little  to  the  west  of  his  buildings- 
northwest.  That  the  west  side  of  the  depot  was 
about  300  feet  from  his  property.  That  the 
barroom  was  covered  with  tarred  paper,  which 
was  old  and  bad  become  fuzzy  and  inflammable. 
That  about  2  o'clock  a.  m.  plaintiff  was  awak- 
ened by  the  rapid  blowing'  of  the  whistle  of  an 
approaching  north-bound  train,  and  put  on  his 
trousers  and  went  out  and  found  that  the  top  of 
the  barroom  was  on  fire.  That  there  was  a 
strong  wind  blowing  from  the  north — a  little  to 
the  east — across  the  railroad  track  and  towards 
his  property.  That  the  wind  was  blowing  very 
nearly  like  it  was  blowing  on  the  day  on  which 
the  witness  was  testifying.  That  the  weather  was 
dry,  and  that  there  was  no  dew  that  night. 
That  he  did  all  that  he  could  to  save  his  prop- 
erty. That  at  the  time  that  he  got  up  the  fire 
covered  only  a  space  two  or  three  yards  in  diam- 
eter, and  was  reaching  towards  the  roof  of  tho 
store,  but  that  there  was  no  fire  between  the 
roof  and  the  ground.  That,  after  the  fire  was 
out,  he  went  to  the  depot  and  it  was  then  be- 
tween 2  and  3  o'clock.  That  he  went  all 
around  the  property,  and  that  there  was  no  fire 
on  the  outside  of  any  of  the  buildings.  That  the 
buildings  were  all  closed  and  securely  fastened, 
and  the  fire  was  on  top.  That  there  had  been 
a  fire  in  the  residence  that  night,  but  none  in 
the  store  or  barroom.  That  the  store  and 
dwelling  were  hardly  two  feet  from  the  ground, 
and  the  barroom  was  right  down  on  the  ground. 
That  there  was  never  any  fire  in  the  barroom 
or  wareroom  that  caught  fire." 

He  was  then  asked  the  following  question: 
"Was  there  any  fire  in  your  particular  neigh- 
borhood  there  from  whidi  this  blaze  caught? 
No,  sir;  it  was  too  far  off;   there  was  no  fire." 

The  witness  further  testified: 

"That  his  property  that  was  destroyed  by 
fire  was  worth  about  $16,000,  and  he  listed  the 
property  item  by  item,  giving  the  value  or  loss 
by  burning  of  each  item ;  tliat  the  property  fig- 
ured over  $15,000." 

On  further  examination  he  stated  that  de- 
fendant's north-bound  passenger  train  pass- 
ed St  Elmo  at  9  minutes  after  1  o'doclE  in 
the  morning;  tliat  the  fire  spread  to  the 
roof  of  the  store  and  then  to  the  residence; 
that  the  wind  was  blowing  10  or  15  miles  an 
hour,  and  there  was  no  fire  at  all  between 
the  ground  and  the  roof ;  that  the  fire  went 
straight  on  up  the  roof  of  the  main  store, 
and  then  over  to  the  roof  of  the  dwelling, 
and  caught  all  the  other  buildings  and  burn- 
ed them;  that  an  engine  threw  sparlM 
straight  up,  and  the  drift  of  the  sparks  ia  due 
to  the  wind;  that  he  had  seen  sparks  go  up 
and  fall  a  hundred  feet  from  the  train  with 
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an  ordinary  breeze  of  four  or  Ave  miles  an 
hoar. 

It  was  shown  by  testlniony  of  Mrs.  Sailor 
and  her  daughter  Hazel  Sailor:  That  they 
were  both  up  when  passenger  train  Ko.  2  at 
defendant  passed  their  house  on  the  morn- 
ing of  May  29,  1913,  going  north  towards  St 
Elmo,  and  they  learned  of  the  flre  that  de- 
stroyed plaintiff's  property  the  next  morn- 
ing after  It  occurred.  That  the  train  pass- 
ed the  house  at  7  minutes  after  1  o'clock  ac- 
cording to  Mrs.  Sailor,  and  9  minutes  after 
1  o'clock  according  to  Miss  Sailor,  and  was 
running  from  35  to  40  miles  an  hour.  Their 
house  was  on  same  side  of  the  track  as 
plaintiff's  store  (south),  and  was  one  mile 
(as  stated  In  one  part  of  her  testimony)  from 
St  Elmo,  or  one  and  a  half  miles  as  stated 
in  another  part  Mrs.  Sailor  stated  she  had 
frequently  observed  trains  passing,  her  house 
being  about  140  yards  from  the  track.  Her 
testim<my  shows  that  train  No.  2  was  a  fast 
passenger  train,  and  that  she  saw  this 
train  pass  her  house  "that  night,"  going  to- 
wards St  Elmo,  and  Indicated  it  was  up- 
grade that  direction.  That  it  passed  very 
rapidly,  and  was  throwing  sparks  from  the 
locomotive  smokestack  in  larger  quantities 
than  usual.  That  train  frequently  threw 
out  sparks  In  passing,  but  she  had  never 
seen  a  train  throw  them  out  in  as  large 
quantities,  and  that  they  looked  to  be.  from 
two  to  three  Inches  in  diameter.  That  some 
of  the  sparks  thrown  from  the  engine  were 
carried  235  feet  by  the  wind  back  on  her 
place  and  set  the  grass  on  fire,  and  she 
picked  up  some  cinders  that  had  fallen  in 
the  grass  "right  where  the  fire  started,"  and 
she  produced  these  cinders,  which  were  of- 
fered in  evidence.  That  the  weather  was 
perfectly  dry,  and  there  was  no  dew,  and 
"there  was  a  pretty  good  wind  blowing." 
That  the  sparks  continued  to  fly  from  the 
engine  as  far  as  she  could  see  them.  There 
was  a  strip  of  timber  between  her  place  and 
St  Elmo,  and,  after  the  train  passed  this 
strip,  she  could  see  the  sparks  going  up 
above  the  timber  and  could  see  them  for  a 
distance  of  about  three-fourths  of  a  mile. 
On  cross-examination,  she  stated  that  the 
wind  was  strong  and  was  blowing  from  the 
northeast,  and  the  sparks  were  thrown  50  or 
60  feet  in  the  air  and  were  blown  back  by 
the  wind  in  a  southeasterly  direction  into 
her  field;  that  she  measured  from  the  spot 
where  the  locomotive  was  when  it  threw  out 
the  sparks  to  the  place  where  the  field 
caught  and  it  was  235  feet,  but  measured 
at  right  angles  from  the  track  it  was  190 
feet 

The  witness  Miss  Hazel  Sailor  testified,  in 
substance,  as  did  her  mother.  She  further 
stated  that  the  "wind  was  blowing  pretty 
nearly  a  gale — a  heavy  blow — from  the 
northeast"  Her  testimony  would  rather  in- 
dicate that  the  measurement  made  to  ascer- 
tain the  distance  the  sparks  fell  was  at  right 


angles  and  showed  235  feet  though  we  do 
not  deem  this  at  all  of  controlling  impor- 
tance. 

Plaintiff  also  offered  testimony  of  one 
Chessen,  who  testified:  That  "on  the  night 
plaintiff's  property  was  burned  he  was  50 
yards  from  defendant's  track  and  about  a 
mUe  west  of  St  Elmo."  That  he  saw  train 
No.  2  go  by,  and  was  running  "pretty  fast" 
"That  she  was  throwing  out  a  lot  of  sparks, 
more  like  a  man  with  a  shovel  lifting  them 
up  and  throwing  them  out  of  the  smoke- 
stack. •  •  •  That  after  the  train  passed 
his  house  going  towards  St  Elmo,  he  could 
see  her  throwing  sparks  for  about  half  a 
mile.  That  about  half  an  hour  after  the 
train  passed,  he  saw  a  fire  at  St  Elmo  about 
as  big  as  a  barrel" 

Plaintiff,  it  is  therefore  seen,  offered  testi- 
mony to  show  the  passage  of  fast  passenger 
train  No.  2,  about  50  minutes  before  discovery 
of  the  fire ;  that  the  fire  when  discovered  was 
on  top  of  the  shedroom  or  barroom  adjoin- 
ing the  store,  which  was  covered  with  tar 
paper  that  was  old  and  had  become  fuzzy 
and  inflammable;  that  there  was  no  fire  be- 
tween the  roof  and  ■  the  ground,  no  open 
doors,  no  probability  of  any  cause  for  the 
fire  in  the  surroundings;  that  it  was  per- 
fectly dry  and  no  dew  and  a  strong  wind, 
"pretty  nearly  a  gale,"  as  stated  by  a  wit- 
ness, from  the  north  as  shown  by  some  of 
the  witnesses,  and  a  littie  northeast  by 
others,  but  blowing  in  the  direction  from  the 
track  towards  the  property  of  plaintiff,  and 
the  emission  from  the  engine  of  sparks  of 
unusual  size  and  In  unusual  quantities  seen 
by  some  to  a  distance  of  within  about  one- 
fourth  of  a  mile  from  St  Elmo,  according 
to  one  part  of  the  testimony  of  Mrs.  Sailor. 

As  said  in  Deason  t.  A.  O.  S.  B.  R.  Cow, 
65  South.  172: 

"It  is  a  matter  of  common  knowledge  that  a 
strong  wind  may  carry  such  sparks  to  a  con- 
siderable distance,  and  that  they  may  readily 
set  fire  to  any  dry  and  inflammable  matenaU 
upon  which  they  happen  to  fall." 

And  in  the  Instant  case  there  was  evi- 
dence tending  to  show  that  sparks  from  the 
engine  of  train  No.  2  were  carried  by  the 
wind  a  distance  of  235  feet  and  set  flre  to 
grass  in  the  adjoining  field,  just  one  mile 
west  of  St  Elmo.  As  said  In  Deason  v.  A. 
G.  S.  H.  R.  Co.,  supra: 

"We  think  that  the  imputation  of  the  fire  to 
sparks  from  the  locomotive  is  fairly  removed 
from  the  realm  of  mere  speculation,  and  is 
brought  fairly  within  the  realm  of  legitimate 
and  permissible  inference." 

.  We  are  well  convinced  that  the  evidence 
In  this  case  was  suflScient  for  a  submission 
of  this  question  to  the  jury.  Deason  v.  A. 
6.  S.  B.  B.  Co.,  supra. 

In  Coffman  v.  L.  &  N.  R.  R.  Co.,  63  South. 
527,  it  was  said: 

"While  we  are  on  this  subject,  we  may  as  well 
say  that  when,  in  a  case  like  the  present  there 
is  evidence  that  a  locomotive  on  a  particular  oc- 
casion emitted  live  sparks  of  onuaual  siae,  or 
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that  it  emitted  lire-sparkg  in  unusual  numbers, 
or  that  it  threw  live  sparks  to  an  unusual  dis- 
tance, then  it  is  a  question  for  the  jur7,  and 
for  the  jury  alone,  to  gay  whether  the  locomo- 
tive was  or  was  not,  at  the  particular  time, 
properly  and  skillfully  handled,  or  whether  or 
not  it  was  properly  constructed,  or  properly 
equipped." 

The  evidence  to  which  we  have  above  re- 
ferred shows  that  the  engine  emitted  live 
cparks  of  unusual  size  and  In  nnnsual  quan- 
tity, and,  notwithstanding  proof  by  defend- 
ant of  proper  equipment  and  printer  lian- 
dling  of  the  train  and  locomotive,  tills,  un- 
der our  authorities,  was  sufficient  to  carry 
the  question  of  negligence  to  the  Jury.  C<o£f- 
man  v.  L.  &  N.  R.  R.  Co.,  supra;  L.  ft  N. 
E.  R.  Co.  v.  Stanley,  65  South.  39. 
.  It  is  insisted  by  appellant,  however,  that, 
in  addition  to  proof  of  proper  equipment  and 
handling  of  the  locomotive,  defendant  proved 
by  the  engineer  and  the  conductor  of  the 
train  that  when  the  train  reached  within  a 
quarter  of  a  mile  of  St.  Elmo  steam  was  shut 
off,  and  they  "rolled  by  St  Elmo,"  and  there-, 
fore  no  sparlcs  could  have  been  emitted  from 
the  engine  with  steam  shut  off.  The  testi- 
mony of  these  witnesses  discloses  that  this 
was  done  In  order  to  slow  up ;  that  is,  "kill 
time,"  and  to  prevent  reaching  the  station 
ahead  of  schedule  time.  As  previously 
shown,  evidence  of  witnesses  for  the  plain- 
tiff would  tend  to  show  the  train  was  run- 
ning fast,  35  or  40  miles  an  hour,  when  with- 
in a  mile  of  St.  Elmo,  and  that  It  was  due 
there  9  minutes  after  1  o'clock.  Mrs.  Sailor 
testified  It  passed  her  house  (at  least  a  mUe 
away)  at  7  minutes  after,  and  Miss  Sailor 
stated  at  9  minutes  after,  1  o'clock.  This 
testimony  would  indicate  the  train  was  not 
ahead  of  schedule  time,  and  hence  no  neces- 
sity to  Blow  up  end  "kill  time,"  as  testified. 
From  all  the  evidence  in  the  case  we  are  of 
the  opinion  it  was  for  the  Jnry  to  determine 
whether  or  not  sparks  from  the  locomotive  of 
the  defendant  set  fire  to  the  property,  and 
whether  or  not,  also,  there  was  negligence 
«ither  In  the  handling  of  the  locomotive  or 
as  to  Its  proper  equipment 

[2]  Without  regard  to  the  rule  as  to  the 
shifting  of  the  burden  of  proof  (Tomblgbee 
Valley  R,  R.  Co.  v.  Howard,  64  South.  338), 
plaintiff  offered  testimony  to  establish  both 
the  origin  of  the  fire  and  negligence  at  the 
outset,  whlcli  was,  of  course,  entirely  per- 
missible. The  at>ove  questions  are  presented 
for  review  by  several  assignments  of  error 
which  we  Imve  not  deemed  necessary  to  treat 
separately.  Some  of  them  attempt  to  pre- 
sent the  question  by  motion  to  exclude  the 
evidence  because  plaintiff  failed  to  make  oiTt 
his  case,  eta  We  merely  call  attention  to 
the  fact  that  this  practice  has  been  recently 
condemned  by  this  court  McCray  v.  Sharpe, 
66  South.  441.  See,  also.  Scales  v.  Central 
Iron  A  Coal  Co.,  173  Ala.  646,  55  South.  821. 
The  testimony  of  Mrs.  Sailor  shows  that,  the 
morning  after  the  train  passed  and  set  fire 
to  tlie  grass  in  her  field,  she  picked  np  some 


cinders  that  luid  fallen  In  the  grass  "right 
where  the  fire  started,"  and  these  cinders 
offered  In  evidence,  produced  by  her,  were 
clearly  admissible. 

[3]  Nor  was  there  any  error  In  overmUng 
motion  of  defendant  to  exclude  testimony  of 
plaintiff  as  to  direction  in  which  the  wind 
waa  blowing  at  the  time  be  awolce.  This 
was  about  60  minutes  after  tlie  passage  of 
the  train,  and,  In  connection  with  all  the 
other  evidence,  was  clearly  relevant 

[4,  E]  Charge  No.  2  was  properly  refused. 
The  argument  seems  to  be  based  upon  arith- 
metical calculation  of  counsel  as  to  distance 
the  sparks  were  carried  by  the  wind  as  tes- 
tified to  by  Mrs.  Sailor,  measured  at  right 
angles  from  the  track,  as  190  feet,  and  that 
therefore,  the  argument  proceeds,  for  the 
sparks  to  have  set  fire  to  property  of  plain- 
tiff the  sparks  would  have  to  be  carried 
274^  feet,  as  such  property  was  situated  230 
feet  from  the  track  measured  at  right  angles. 
The  argument  cannot  be  accepted  so  as  to 
Justify  the  charge.  In  drawing  reasonable 
inferences  from  the  facts  adduced,  the  Jury 
are  not  to  be  confined  to  such  fine  calcula- 
tions. There  was  evidence  that  sparks  from 
this  engine  were  carried  by  the  wind  a  dis- 
tance of  235  feet  The  charge  Is  misleading. 
In  that,  it  might  be  construed  as  referring  to 
the  exact  direction  of  the  wind  at  the  time 
the  tfaln  passed  Mrs.  Sailor's  house,  and 
omits  any  consideration  whatever  as  to  its 
velocity,  and  takes  no  account  of  any  varia- 
tions as  to  either.  While  both  the  direction 
and  the  velocity  of  the  wind  may  remain  the 
same  in  a  general  sense  for  some  time,  yet 
it  is  common  knowledge  that  there  are  at 
least  slight  variations  from  moment  to  mo- 
ment as  to  Iwth  direction  and  velocity.  In- 
deed, counsd  for  appellant  so  state  in  brief 
as  follows: 

"It  is  common  knowledge  that  the  direction 
and  force  of  the  wind  is  not  only  not  continuous 
in  its  nature,  but  varies  from  second  to  second, 
both  in  force  and  direction." 

Without  regard  as  to  whether  the  charge 
is  otherwise  faulty,  it  was  clearly  misleading 
and  properly  refused. 

[6]  Charges  7  and  8,  stating  to  the  Jury 
"If  the  evidence  leaves  their  minds  in  doubt, 
confusion,  and  uncertainty,"  etc.,  were  prop- 
erly refused.    A.  G.  S.  R.  R.  Co.  v.  Robinson. 

62  South.  813 ;   Monarch  Livery  Ca  v.  Luck, 

63  South.  656. 

[7]  The  twelfth  assignment  of  error  is  in 
part  as  follows: 

"The  court  erred  in  stating,  in  the  heariiu; 
of  the  jury,  as  follows:  'I  give  charges  3,  4,  5. 
and  9  requested  bv  the  defendant,  which  I  had 
refused,  because  plaintiBPs  attorneys  request  it' 
The  exception  upon  which  this  assignment  of 
error  is  based  reads  as  follows :  The  defendant 
had,  in  writing,  requested  the  court  to  give  a 
number  of  charges,  and  the  court  had  indorsed 
upon  charges  3,  4,  5,  and  9  the  word.  "Refus- 
ed," and  signed  his  name  thereto.  Such  charges 
were  as  follows :  (The  charjtes  are  here  omit- 
ted.)' After  so  marking  such  chaises,  they 
were,   in  accordance  with  the  custom  of  the 
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court  to  aabmit  written  charges  to  opposing 
counsel  for  their  suggestion,  handed  to  the 
plaintiff's  attorneys  without  the  knowledge  of 
the  jurT,  and,  after  inspecting  such  charges,  the 
plaintiffs  attorneys  suggested  to  the  court,  hut 
not  in  the  hearing  of  the  jury,  that  the  charges 
should  be  given.  A  little  later,  in  the  course  of 
the  trial,  the  court,  in  the  presence  and  hearing 
of  the  jury,  made  this  remark:  *I  give  charges 
3,  4,  5,  and  9  requested  by  the  defendant,  which 
I  had  marked  "Refused  "  because  the  plaintiff's 
attorneys  request  it'  The  defendant's  counsel, 
then  and  there,  in  the  presence  of  the  jury,  re- 
serred  an  exception  in  the  following  language: 
'We  except  to  your  honor's  giving  those  charges 
and  announcing  in  the  hearing  of  the  jury  that 
they  had  previously  been  refused.'  This  is  the 
court's  reply :  'And  which  said  charges  had  not 
been  read  to  the  jury.'  The  court  bad,  in  the 
meantime,  erased  the  word,  'Refused,*  from  such 
charges,  and  had  written  on  each  of  them  the 
word,  'Given,'  and  signed  his  name  upon  each 
of  them  after  the  word,  'Given.'  Thereafter, 
the  defendant's  counsel,  in  the  course  of  his  ar- 
gument to  the  jury,  read  every  one  of  the  writ- 
ten charges  given  to  the  jury  at  the  request  of 
the  defendant,  including  said  charges  3,  4,  S, 
and  9,  and  stated  to  the  jury  that  those  charges 
constituted  the  law  of  the  case  as  requested  by 
the  defendant  and  charged  by  the  court." 

[S]  It  Is  the  general  rule  that  all  Intend- 
ments and  presumptions  will  be  here  indulged 
tn  support  of  the  action  of  the  court  below. 
Error  will  not  be  presumed  on  appeal;  it 
mnst  be  made  to  affirmatively  appear.  We 
must  consider  and  treat  the  exception  as  we 
find  It,  and  the  exception  relates,  not  to  the 
entire  statement  of  the  court,  but  only  to  the 
announcement  in  the  hearing  of  the  Jury  that 
the  charges  had  "previously  been  refused." 
If  inferences  favorable  or  unfavorable  may 
be  drawn  from  language  used  as  on  this  oc- 
casion, we  should  lean'  to  the  favorable  in- 
ference, rather  than  the  unfavorable  in  rec- 
ognition of  the  general  rule  just  stated.  It 
can  be  said  of  this  language,  following  the 
exception  taken,  that,  while  the  court  was 
first  of  opinion  the  charges  were  incorrect, 
yet  upon  reflection,  and  it  may  be  even  con- 
sultation with  counsel,  he  was  persuaded 
that  they  were  correct  and  properly  stated 
the  law  in  the  case.  Clearly  the  language 
is  susceptible  of  such  construction  as  present- 
ed here  by  this  record.  Such  being  the  case, 
and  indulging  In  presumption  in  favor  of  the 
action  of  the  court  below,  we  are  of  the  opin- 
ion that  no  error  to  reversal  is  shown ;  nor 
do  we  Intend  to  indicate.  In  what  Is  here 
aaid  as  to  this  assignment  and  the  exception 
taken  as  appears  in  the  record,  that  any  error 
-would  appear  had  the  exception  embraced  all 
the  language  used  by  the  court;  but  we,  of 
course,  here  treat  Vae  exception  as  it  was 
taken.  As  the  charges  were  given,  it  is,  of 
course,  unnecessary  to  consider  them. 

We  hare  reviewed  the  questions  presented 
by  the  record  and  argued  by  counsel,  and, 
finding  no  error,  the  judgment  of  the  court 
below  Is,  accordingly,  affirmed. 

Affirmed. 

ANDBRSON,  a  J.,  and  MAYFIBLD  and 
SOMBRVILLB,  JJ.,  concur. 


(190  Ala.  144) 
MONTGOMERY  LIGHT  A  TRACTION  CO. 
V.  BAKER.     (No.  95.) 

(Supreme  Court  of   Alabama.     Nov.  7,   1914. 
Rehearing  Denied  Dec.  17, 1914.) 

1.  Stbeet  Railboads   <&=»81— Liabiutt  foe 

iNJUBIZa— HXADUOHTB. 

It  is  negligence,  as  a  matter  of  law,  for  a 
street  car  company  to  run  a  car  in  the  night- 
time with  a  headlight  not  having  sufficient  ca- 
pacity to  cast  a  light  upon  the  track,  so  that  the 
motorman  may  perceive  objects  for  the  distance 
within  which  the  car  can  be  stopped,  or  for  a 
motorman  to  run  his  car  at  such  a  rate  of 
speed  as  to  be  unable  to  stop  the  car  with  the 
aid  of  appUancea  which  he  has  within  the  dis- 
tance in  which,  by  the  aid  of  the  headlight,  he 
can  see  a  man  prone  upon  the  track. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  172-177 ;  Dec.  Dig.  «=»81.1 

2.  Stbeet  Railboads  «s>103— Liabiutt  fob 
Injubies— Acts   or   Motobvah   in    Ei£kb- 

OENCT. 

Ordinary  care  on  the  part  of  a  motorman 
requires  that,  when  an  emergency  to  prevent  an 
injury  arises,  he  shall  act  with  that  high  degree 
of  diligence  with  which  a  reasonably  prudent 
man  in  the  possession  of  all  his  faculties  and 
knowing  what  to  do  would  be  expected  to  act 
under  similar  drcnmstances,  and,  if  the  emer- 
gency requires  that  he  quickly  stop  the  car,  he 
must  use  such  of  the  appliances  at  hand  as  a 
reasonably  prudent  man  skilled  as  an  engineer 
would,  under  similar  circumstances,  be  expected 
to  use,  and  must  do  so  with  the  same  degree 
of  celerity  that  a  reasonably  prudent  man  skilled 
in  such  business  would,  under  similar  circum- 
stances, be  expected  to  display. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  |  219;  Dec.  Dig.  «S=»103.] 
8.  Stekkt  Railboads  ®=»103— Liability  fob 

Injxibies — Discovered  Pebil. 

A  man  who  is  drunk  or  in  any  way  dis- 
abled on  a  street  car  track  may  recover  for 
damages  inflicted  upon  him  by  a  street  car  if 
the  motorman  saw  him  on  the  track  in  time  to 
prevent  the  injury  and  negligently  failed  to  nse 
the  precautions  which  a  reasonably  prudent  man 
skilled  as  a  motorman  would  have  been  expected 
to  use  to  prevent  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  219;   Dec.  Dig.  <S=>103.] 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Action  by  M.  G.  Baker  against  the  Mont- 
gomery Light  &  Traction  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Rushton,  Williams  &  Crenshaw,  of  Mimt- 
gomery,  for  appellant.  Riddle  &  Ellis,  of 
Columbiana,  and  Weil,  Stakely  &  Vardaman, 
of  Montgomery,  for  appellee. 

DB  GRAFFBNRIBD,  J.  The  plalntUC,  a 
stranger  to  Montgomery,  was  injured  by  a 
street  car  of  appellant,  and  brought  this  suit 
to  recover  damages  for  the  injuries  which  he 
thus  received. 

It  appears  from  the  plaintifTs  evidence 
that  in  the  city  of  Birmingham  street  cars 
are  boarded  from  the  right  side;  that  the 
plaintiff  knew  that  fact;  but  that  he  did  not 
know  from  which  side  a  street  car  is  boarded 
in  Montgomery. 
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The  plaintiff  testified  that  he  came  into 
Montgomery  during  the  afternoon;  that  hla 
brother-in-law  lived  In  Montgomery,  but  that 
he  did  not  know  the  place  of  his  residence; 
and  that  be  finally  ascertained  that  he  lived 
out  near  the  end  of  the  street  car  line  on 
Ck>urt  street,  which  is  one  of  the  principal 
residence  streets  of  Montgomery, '  C<mtinu- 
ing  his  testimony,  the  plaintiff  said: 

"I  was  on  the  corner  waiting  to  catch  a  car 
back  to  town,  and  had  been  sitting  there  Bome 
little  time.  I  had  decided  to  catch  the  first  car 
that  came  along,  as  none  seemed  to  be  going 
my  way.  I  was  about  one  block  from  the  end 
of  the  car  line,  and  thought  the  rules  in  Mont- 
gomery were  like  those  in  Birmingham  ;  that  is, 
that  you  had  to  be  on  the  right-hand  side  of  the 
car  before  they  would  notice  you  at  all.  I  went 
across  the  track,  and  in  doing  so  my  left  foot 
hung  in  the  rail  and  threw  me  down.  I  made 
several  hard  lunges  to  get  my  foot  out,  but  the 
car  was  coming  so  fast  that  I  decided  right 
quickly  that  I  Dad  rather  have  my  leg  cut  oS 
than  to  be  killed,  so  I  crawled  back  on  the  same 
side  mv  foot  was  hung  on,  and  just  as  I  got 
my  body  over  the  rail  I  pulled  out  and  raised 
up  against  the  rail  to  poll  myself  on  up  and 
get  out  of  the  way.  I  got  my  arm  over  except  a 
part  of  my  hand,  and  at  that  time  the  car  stmck 
me.  Two  of  my  fingers  were  cut  off,  and  an- 
other was  mangled  so  that  it  is  of  no  service. 
I  was  scarred  over  the  nose,  m^  chin  fractured, 
and  my  head  bruised  so  that  it  has  no  feeling 
in  it  at  all  on  this  side,  and  I  was  bruised  con- 
siderably. I  don't  know  what  happened  after 
the  car  struck  me.  When  I  next  realized  the 
oar  had  struck  me  I  was  in  St  Margaret's 
Hospital,  something  like  two  weeks  after  the 
accident.  •  •  ♦  when  I  started  across  the 
track  the  car  was  about  two  blocks  from  me — 
down  near  the  carve.  I  was  on  South  Court 
street,  where  the  car  goes  to  the  end  of  the 
line,  and  on  the  right-hand  side  of  the  car  if  it 
had  been  going  to  town ;  in  other  words,  on  the 
left  side  of  the  street,  or  the  east  side  of  the 
street.  The  car  was  about  two  blocks  away, 
and  I  started  to  cross  to  the  right-hand  side. 
I  fell  headlong  when  I  struck  the  first  rail,  the 
rail  on  the  east  side.  One  of  my  feet  was 
free  when  I  fell,  but  the  other  was  hung  in  the 
rail.  Whoa  the  car  cam^  in  sight  I  was  count- 
ing my  change  to  see  how  much  I  had,  and  was 
sitting  on  the  curbing  on  the  street.  My  change 
was  in  my  hat.  I  was  looking  at  the  car— had 
the  hat  and  change  in  my  hand  looking  at  the 
car  and  flagging  the  car.  When  I  fell  I  first 
tried  to  get  my  foot  out,  but  couldn't  do  so,  but 
before  the  car  hit  me  I  got  all  my  body  and 
limbs  outside  the  track  except  my  hand,  and  my 
body  lay  along  and  outside  of  the  raU,  facing 
the  ear.  From  the  way  I  could  judge  the  car 
was  coming  about  15  mUes  an  hour,  uphill,  from 
the  time  I  saw  it  until  it  struck  me.  The 
track  was  straight  for  about  two  blocks.  The 
car  was  coming  around  the  curve  when  I  first 
saw  it  The  blodcs  were  about  the  average  city 
blocks.  There  were  electric  lights  around  where 
I  was  struck — one  on  the  corner  down  below,  the 
next  street,  and  one —  I  don't  think  I  was 
further  than  30  feet  from  the  nearest  electric 
light,  and  there  was  no  obstrnction  between 
me  and  the  street  car,  and  when  struck  I  was 
«n  a  public  street  in  the  city  of  Montgomery. 
*  *  *  I  had  been  in  town  just  a  short  time, 
having  arrived  on  the  morning  of  the  accident, 
I  think.  I  arrived  in  the  city  on  the  evening  of 
the  accident.  I  came  to  Montgomery  from 
Selma.  I  don't  know  exactly  what  time  I  got 
here.  I  don't  remember  exactly  whether  it  was 
aoraing,  evening,  afternoon,  middle  of  the  day, 
«r  when.  I  don't  know  the  exact  time  when  I 
left  Selma.  I  was  not  on  a  spree.  I  left  Selma 
kbout  10  o'clock  in  the  day.     I  don't  remem- 


ber; I  can't  say  when  I  left  Selma;  I  had 
no  watch.  It  was  some  time  in  the  morning 
when  I  left  there.  I  had  been  in  Selma  some- 
thing like  an  hour,  having  come  to  Selma  from 
my  home  at  Shelby  Springs.  I  don't  remember 
what  time  I  arrived  at  Selma.  I  was  hnrt  on 
the  26th  of  March,  and  left  home  on  that  morn- 
ing. I  don't  know  exactly  what  time  it  was.  I 
took  the  train  at  Shelby  Springs,  in  Shelby 
county,  a  few  miles  east  of  Calera,  for  Selma,  in 
the  early  part  of  the  morning.  I  went  to  Selma 
looking  for  a  job,  and  stayed  in  Selma  about  an 
hour.  While  in  Selma  I  went  to  the  Southern 
offices.  I  got  to  Montgomery  about  3  o'clock 
in  the  afternoon.  I  got  off  at  Union  Depot 
and  tried  to  locate  the  trainmaster  of  the  Louis- 
ville &  Nashville.  In  trying  to  locate  the  train- 
master I  went  to  the  hotel  the  first  place.  Up 
to  that  time  I  had  not  had  any  drinks ;  that  is, 
until  after  I  saw  the  trainmaster.  Between  that 
time  and  the  time  of  the  accident  I  had  two 
drinks,  all  by  myself.  I  saw  the  trainmaster 
about  3  o'clock.  I  left  Selma  about  10  o'clock. 
I  got  on  a  through  freight  at  Shelby  Springs 
and  went  to  Selma.  It  was  about  65  miles  from 
Shelby  Springs  to  Selma.  I  worked  on  the 
Southern  two  years.  I  started  out  to  find  my 
brother-in-law  about  7  or  7:30  o'clock,  and  go* 
hurt  about  9  o'clock.  •  *  •  The  car  was 
about  two  blocks  away  when  I  started  across 
the  track,  and  in  crossing  I  got  my  foot  under 
the  rail  and  fell  headlong  across  the  track.  I 
made  several  hard  lunges  to  get  out  and  jerked 
my  left  foot.  I  saw  that  I  could  not  get  loose 
that  way,  and  decided  to  crawl  back  over  on  the 
side  that  my  foot  was  hung  on  and  let  it  cut  my 
leg  off  rather  than  kill  me.  At  that  time  my 
foot  was  under  the  track.  I  crawled  back  and 
got  my  body  off  of  the  rail.  My  leg  twisted 
out  just  before  I  got  my  body  over  the  raiL 
When  I  was  struck  by  the  car  I  was  laying  up 
and  down  the  rail  having  just  crawled  across 
the  rail.  The  car  was  coming  fast  at  the  time 
I  started  across  the  track.  At  that  time  the 
car  was  about  two  blocks  away  and  I  fell  when 
I  started  to  cross  the  track.  The  street  light 
was  at  the  crossing,  I  reckon  about  30  feet 
away.  I  was  this  side  of  the  crossing  next  to 
the  car.  I  don't  know  where  my  brother-in- 
law  worked,  and  made  no  attempt  to  find  him 
until  7  or  7:30  o'clock.  I  also  inquired  for  him 
at  the  Exchange  Hotel.  He  married  my  sister. 
My  sister  at  that  time  was  at  my  home.  I  don't 
know  how  old  he  is.  He  has  been  here  but  a 
few  months.  From  3:30  o'clock  nntil  7  I  was 
walking  around  the  street.  The  hotel  clerk  told 
me  where  my  brother-in-law  was.  While  wait- 
ing on  Court  street  for  the  car,  I  decided  to 
take  the  first  one  that  came  along,  regardless 
of  which  way  it  might  be  going,  because  I  knew 
that  it  would  eventually  bring  me  back  to  town. 
That  is  why  I  started  to  take  an  outgoing  car." 

The  motorman  in  charge  of  the  car  wbldi 

struck  the  plaintiff  testified  for  the  defend- 
ant, in  substance  as  follows: 

"The  car  had  a  strong  headlight  on  it  The 
company  at  that  time  did  not  have  two  kinds  of 
headlights.  I  am  working  for  the  street  car 
company  now,  and  have  been  with  them  since 
the  accident  The  car  was  in  good  condition 
that  night,  and  was  equipped  with  reverse  lever 
and  brakes,  both  of  which  were  in  good  condi- 
tion, but  I  cannot  say  first-class  condition,  and 
I  was  keeping  a  lookout  all  the  time.  It  was 
upgrade.  The  night  was  dark.  The  reverse 
lever  was  in  perfect  condition.  The  headlight 
did  not  shine  very  far,  but  you  could  see  the 
rail,  but  could  not  see  the  ground.  It  was  not 
a  very  ^ood  light,  but  I  could  see  the  rails.  The 
light  did  not  shine  like  an  arc  light  but  did 
shine  like  tiiose  on  street  cars  ana  was  as 
good  a  light  as  the  street  car  company  had. 
I  knew  what  kind  of  light  it  was  and  how  far 
I  could  seef  ahead  of  the  car.    I  don't  suppose 
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the  car  wa«  going  over  8  cr  10  atiles  an  hour. 
Going  up  that  grade  I  don't  know  the  exact 
distance  I  could  stop  the  car  within  8  miles  an 
hoar.  Going  up  that  grade  I  probably  might 
or  might  not,  b^  the  use  of  the  reverse,  be  able 
to  stop  it  within  half  a  car's  length.  As  soon 
as  I  saw  the  plaintiff  I  shut  the  power  oB  and 
put  on  the  brakes  as  quick  as  I  could.  I  did 
not  have  time  to  reverse  the  car.  I  had  my 
hand  on  the  brakes  all  the  time.  There  is  not 
much  difference  in  time  that  it  takes  to  apply 
the  brakes  or  the  reverse.  The  car  was  prob- 
ably 30  feet  long.  Going  16  miles  an  hour  up 
that  grade,  I  could-  stop  the  car  as  soon  as  any- 
body could,  but  I  do  not  know  what  would  be 
the  shortest  distance  in  which  it  could  be 
stopped.  I  suppose  2  or  2%  car  lengths,  and 
that  was  about  the  distance  that  I  ran  after  the 
car  struck  him.  The  light  from  the  car  did  not 
shine  very  far  ahead  of  the  car — probably  about 
12  feet.  With  all  the  stopping  facilities  that  I 
bad  on  the  car  and  that  I  used,  the  car  ran  2V^ 
lengths  past  where  the  plaintiff  was.  The 
light  did  not  shine  away  ahead  of  the  car.  It 
shines  downward,  and  some  of  the  lights  are 
better  than  others.  This  light  was  like  the  oth- 
ers, and  shone  as  well  as  any  of  them,  so  far 
as  I  know.  It  had  a  reflector;  probably  threw 
light  16  feet  The  reflector  was  made  of  tin,  and 
was  of  oval  shape.  I  was  not  thinking  about 
whether  I  could  stop  as  we  were  going  uphill, 
and  was  not  paying  attention  as  to  bow  fast 
I  was  running,  but  I  was  looking  ahead  all  the 
time,  and  knew  that  I  could  see  about  12  feet 
aheaid.  I  could  hardly  have  stopped  within  12 
feet,  no  matter  what  was  on  the  track;  that 
depends  on  whether  or  not  one  has  the  presence 
of  mind  to  reverse  as  soon  as  he  discovers  some 
object  on  the  track.  I  stopped  the  car  as 
quickly  as  I  could,  and  that  was  in  about  2\^ 
car  lengths.  That  was  as  quick  as  I  could  stop  it 
with  the  brakes.  I  did  not  reverse  it.  The  plain- 
tiff was  sitting  flat  on  the  ground,  and  the  top 
of  the  rail  is  2  to  3  inches  higher.  There  are  no 
cross-ties.  There  was  an  arc  light  on  the  street 
above  the  place  where  the  accident  happened. 
The  accident  happened  about  the  middleways 
between  two  arc  lights — between  two  streets. 
The  streets  are  probably  150  yards  apart,  and 
there  is  a  shade  tree  opposite  where  the  man 
was  sitting.  When  I  Drst  saw  the  plaintiff 
he  was  kinder  humped  up.  He  seemed  to  be 
piled  up  like  a  drunk  man.  If  the  car  had  been 
going  30  miles  an  hour,  I  could  have  stopped  it 
somewhere  at  the  end  of  the  line,  over  a  block 
away.  I  don't  know  how  quickly  I  could  have 
stopiied  it  if  it  had  been  going  20  miles  an  hour; 
probably  20  or  30  Btep»-60  or  90  feet  The 
reverse  is  more  effective  if  the  car  is  not  going 
too  fast,  and  going  8  miles  an  hour  the  reverse 
ahould  atop  it  quicker  than  the  brakes,  ahd  the 
same  if  it  were  going  at  10  miles  an  hour.  So 
far  as  I  know,  the  reverse  was  in  good  condition 
that  night  I  took  hold  of  the  man  and  straight- 
ened him  out,  and  smelled  whisky  on  him.  He 
was  laying  up  and  down  the  track,  within  2 
feet  of  the  track.  He  had  his  fingers  cut  off, 
and  there  was  a  gash  on  his  head.  I  undertook 
to  stop  the  car  when  about  12  feet  away,  when 
I  conld  see  whether  it  was  a  man  or  not  but 
I  ran  12  or  16  feet  from  the  time  I  saw  him 
until  I  saw  he  was  a  man.  As  soon  as  I  dis- 
covered that  it  was  a  man,  I  did  everything  I 
conld  to  stop  before  I  ever  struck  him,  and  did 
everything  I  could  to  keep  from  killing  him.  I 
had  not  done  anything  to  stop  the  car  until  I 
■aw  him.  When  I  first  saw  him,  he  was  prob- 
ably 12  or  16  feet  away,  and  I  ran  a  few  feet 
before  I  conld  decide  that. he  was  a  man.  I 
tried  to  stop  the  car  as  quickly  as  I  saw  him 
near  the  track.  I  could  not  tell  that  he  was  a 
man  until  I  was  right  close  to  him.  I  put  on 
my  brakes  as  soon  as  I  discovered  something  on 
the  track.  The  headlight  shines  more  if  it  is 
cleaned  np.    It  did  not  look  as  if  it  had  been 


cleaned  up.  The  glass  in  front  of  the  light  was 
dirty.  The  lights  on  the  Pickett  Springs  line  are 
not  made  to  the  car.  They  are  set  on  there. 
You  can  change  them  from  one  to  the  other. 
The  smaller  lights  are  made  on  the  car,  and  the 
company  runs  big  lights  only  on  the  Pickett 
Springs  line.  When  I  saw  the  plaintiff  he  look- 
ed as  if  he  had  been  knocked  on  the  head  and 
laid  on  the  track.  The  blood  was  still  clotted. 
He  was  not  on  the  track,  but  by  the  side  of  the 
track,  and  close  enough  to  be  stxuck.  I  thought 
he  had  been  knocked  on  the  head,  because  the 
blood  had  clotted  on  his  face— not  dry,  but  dot- 
ted on  his  hands  and  shirt  The  conductor  and 
I  and  another  man  saw  this.  At  first  I  thought 
the  step  hit  him,  but  I  did  not  think  the  blood 
could  have  clotted  hi  leas  than  30  or  60  sec- 
onds. The  blood  was  dry.  There  was  fresh 
blood  on  his  face,  and  he  was  unconscious.  I 
did  not  hit  the  man  on  purpose,  and  the  car  did 
>  not  have  air  brakes  on  it  Air  brakes  stop  the 
\  car  quicker  than  the  brakes  I  had.  We  have 
air  brakes  only  on  the  double-truck  cars,  and 
I  this  car  was  a  single-truck.  The  man  was  not 
I  on  the  track,  but  was  probably  a  foot  or  more 
;  from  it" 

{  The  above  testimony  gives,  substantially, 
the  facts  apon  which  the  case  was  tried,  and 
upon  which  facts  the  verdict  of  the  Jury  was 
for  the  plaintiff. 

[1]  1.  The  rule  that  the  motorman  of  a 
street  car  or  the  engineer  in  charge  of  a 
train  must  ao  operate  his  car  or  engine  as  to 

i  be  able  to  stop  it  within  the  range  of  the 
headlight  Is  a  rule  of  safety  which  conserves 
the  traveling  public — the  people  in  a  street 
car  or  upon  a  railroad  train — and  protects 
them,  as  well  as  the  property  and  the  lives 
of  human  beings  not  on  such  car  or  train, 
from  a  possible  source  of  danger.  For  this 
reason  the  law  has  adopted  the  above  rule, 
and  declared  that  It  Is  per  se  negligence,  as 
matter  of  law,  for  a  railroad  company  to  run 
its  train,  or  a  street  car  company  to  run  its 
car,  in  the  nighttime,  with  a  headlight  not 
having  sufficient  capacity  to  cast  a  light  upon 
the  track  so  that  the  engineer  or  motorman 
may  perceive  objects  for  the  distance  within 
which  the  train  or  car  can  be  stopped.  West- 
ern Railway  of  Alabama  v.  Mitchell,  148  Ala.- 
36,  41  South.  427.  The  demand  of  the  travel- 
ing public  is  for  speed.  The  demand  of  the 
law  is  that  speed  shall  be  so  reasonably  reg- 

julated  and  controlled  as  that  property  and 
life  shall  not  thereby  be  needlessly  endan- 
gered or  destroyed. 

The  reason  which  underlies  the  rule  whidi 
requires  an  engineer  in  charge  of  a  locomo- 
tlve  and  the  motorman  in  charge  of  a  street 
car  to  keep  a  lookout  for  obstructions  on 
the  track  is  the  same  reason  which  underlies 
the  above  rule  with  reference  to  headlights, 
for,  to  use  the  language  of  counsel  for  ap- 
pellee in  their  brief,  "in  the  nighttime  the 
headlight  with  its  rays  must  of  necessity  be- 
come the  eyes  of  the  engineer  or  motorman, 
and  thus  enable  him  to  keep  the  lookout 
which  his  eyes  give  him  the  power  to  do  in 
the  daytime." 

In  the  case  of  Southern  Railway  CSo.  v. 
Stewart,  179  Ala.  304,  60  South.  027,  this 
court,  in  speaking  of  the  duty  of  a  motonnan 
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In  charge  of  a  street  car  upon  a  track  which 
forma  a  part  of  the  street,  said: 

"On  sach  a  track  it  wa8  the  duty  of  the  mo- 
torman  to  keep  a  lookoat  for  all  persons  liable 
to  be  run  over,  no  matter  how  they  got  on  the 
track,  and  no  matter  what  they  were  doing 
there." 

In  the  case  of  Birmingham  Railway,  Light 
&  Power  Co.  v.  Fuqua,  174  Ala.  631,  66  South. 
678,  this  court  held  that,  when  a  car  track 
forms  a  part  of  the  street,  "the  law  recog- 
nizes no  distinction  between  keeping  a  look- 
out for  one  prone,  and  one  erect,  on  the 
track.  The  duty  of  keeping  a  lookout  is  the 
same  In  either  i&Be."  The  rule  requiring  a 
lookout  for  persons  prone  upon  a  track  is, 
however,  limited  in  this  state,  in  so  far  as 
the  rights  of  the  person  prone  upon  the  track 
are  concerned,  to  tracks  running  along  and 
forming  parts  of  public  streets.  Southern 
RaUway  Oa  y.  Stewart,  179  Ala.  304,  60 
South.  927. 

In  the  Instant  case,  therefore,  it  was  the 
duty  of  the  motorman  of  the  defendant,  not 
only  to  the  public,  but  also  to  the  plaintiff,  to 
so  regulate  and  control  the  speed  of  his  car, 
which  he  was  running  on  a  track  which  form- 
ed a  part  of  this  public  street,  as  to  be  able 
to  stop  the  car,  with  the  aid  of  the  appli- 
ances which  he  had  upon  the  car,  within  the 
distance  in  which,  by  the  aid  of  the  headlight 
which  was  used  upon  the  car,  he  could  see 
a  man  prone  npon  such  track.  The  law  ex- 
acted this  duty  of  the  motorman,  and  if  he 
failed  to  observe  that  duty  he  was  guilty  of 
negligence.  Southern  Railway  Co.  v.  Stew- 
art, supra;  B.  B.,  L.  &  P.  Co.  v.  Fuqua,  su- 
pra; Western  Railway  Co.  v.  Mitchell,  supra; 
Sheffield  Co.  v.  Harris,  61  Soutti.  88;  Bir- 
mingham Ry.,  Light  &  Power  Co.  v.  Jones, 
153  Ala.  157,  46  South.  177.  While  a  motor- 
man  running  a  car  over  a  track  which  forms 
a  part  of  a  street  may  not  be  required  to  pro- 
vide against  what  he  has  no  legal  ground  to 
believe  will  happen  (Schneider  v.  Mobile  & 
C.  R.  R.  Co.,  146  Ala.  344,  40  South.  761),  he 
Is  required  to  so  regulate  the  speed  of  bis 
car  as  to  be  able  to  stop  it  within  the  distance 
that  he  can  see  so  large  an  object  as  a  man 
prone  npon  the  track,  by  the  aid  of  his  head- 
light, in  the  nighttime,  and,  if  he  fails  to  do 
this,  he  fails  to  exercise  those  precautions 
which  a  reasonably  prudent  man  would  be 
exi>ected  to  exercise  in  respect  to  such  a  car 
run  under  the  same  conditions.  Southern 
Railway  Co.  v.  Stewart,  supra;  B.  R.,  L.  & 
P.  Co.  V.  Fnqna,  supra. 

[2]  2.  Ordinary  care,  when  applied  to  an 
engineer  In  charge  of  a  locomotive  or  to  a 
motorman  In  charge  of  a  street  car,  implies 
that,  when  the  emergency  to  act  quickly  in 
prevention  of  an  injury  arises,  he  must  act 
with  that  high  degree  of  intelligent  diligence 
with  which  a  reasonably  prudent  man,  in  the 
possession  of  all  his  faculties  and  knowing 
what  to  do,  would  be  expected  to  act  under 
similar  circumstances.  If  the  emei^ncy  re- 
quires that  he  quickly  stop  bis  train  or  car. 


then  he  must  use  such  of  the  appliances  at 
hand  for  that  purpose  as  a  reasonably  pru- 
dent man,  skilled  as  an  oigineer,  would,  un- 
der similar  circumstances,  be  expected  to  use 
to  quickly  stop  such  train  or  car,  and  he 
must  do  so  with  that  same  degree  of  celerity 
or  quickness  that  a  reasonably  prudent  man, 
skilled  in  such  business,  would,  under  sim- 
ilar circumstances,  be  expected  to  display. 
Birmingham  Ry.,  Light  &  Power  Co.  v.  Ryan, 
148  Ala.  69,  41  South.  616. 

[3]  3.  In  the  case  of  Anniston  Electric 
Co.  V.  Rosen,  159  Ala.  195,  48  South.  798,  133 
Am.  St  Rep^  32,  this  court  said: 

"Whether  one  is  or  is  not  a  trespasser,  the 
condition  to  the  application  of  tbe  principle  of 
the  negligent  breach  of  duty  after  peril  is  dis- 
covered is  the  same.  Tbe  duty  to  avert  injury 
to  one  imperiled  is  the  same,  whether  bis  rela- 
tion to  the  dangerous  agency  theretofore  was 
wrongful  or  not,  whether  his  situation  of  peril 
was  the  resnit  of  right  or  wrong  conduct;  pro- 
vided, of  course,  the  operative  knew  of  the  peril 
to  which  the  injured  party  was  subjected. 
Whenever  the  knowledge  stated  is  brought  to  the 
operative,  his  duty  is  to  employ  all  means 
known  to  one  skilled  in  his  place  to  avert  in- 
jury." 

Whether  a  motorman,  after  discovering  the 
peril  of  a  trespasser  who  shows  that  he  is 
either  ignorant,  or  apparently  Is  regardless, 
of  his  peril,  is  guilty  of  negligence  if  he  fails 
to  employ  all  means  known  to  a  person  skill- 
ed as  a  motorman  to  avert  injury  to  such  a 
trespasser,  has  not  been  an  open  question  In 
this  state,  certainly  since  the  rendition  of  the 
above  decision.  A  man  who  Is  drunk  or  in 
any  way  disabled,  on  a  street  car  track,  is 
entitled  to  a  recovery  for  damages  inflicted 
upon  him  by  a  street  car  if  the  motorman 
saw  him  on  the  track  in  time  to  prevent  the 
injury,  and  then  negligently  failed  to  use  the 
precautions  which  a  reasonably  prudent  man 
skilled  as  a  motorman  would  have  been  ex- 
pected to  use  to  prevent  the  injury.  Handle 
V.  Birmingham  Ry.,  Light  &  Power  Co.,  158 
Ala.  632,  48  South.  114;  Birmingham  Ry., 
Light  &  Power  Co.  v.  Ryan,  148  Ala.  69,  41 
South.  616 ;  Birmingham  Ry.,  Light  &  Power 
Co.  V.  Morris,  163  Ala.  190,  50  South.  198. 

4.  This  case  has  been  carefully  and  ably 
briefed  by  counsel  on  both  sides.  A  careful 
examination  of  this  record  convinces  us  that, 
when  the  oral  charge  of  the  court  Is  consid- 
ered in  Its  entirety,  it  is  free  from  reversi- 
ble error.  One  or  two  of  the  sentences  used 
by  the  trial  Judge  may  possibly  have  had  a 
misleading  tendency,  but  the  jury  were  hard- 
ly misled  thereby. 

The  court  refused  some  of  tbe  written 
charges  which  were  requested  by  the  defend- 
ant, but  the  refused  charges  were  either  cov- 
ered by  written  charges  which  were  given  to 
the  Jury  at  the  request  of  the  defendant,  or 
they  were  elliptical  or  misleading.  The  case 
has  not  only  been  well  presented  here,  but  it 
was  evidently  well  tried  in  the  court  below. 
We  will  not  stop  to  consider  the  qnestlon  as 
to  whether,  under  all  the  facts,. the  appellee 
was  entitled  to  affirmative  Instructions  In  bis 
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fftTor.  If  80,  lie  suffered  no  injury  of  which 
he  can  complain,  as  he  recovered  a  verdict 
and  judgment  In  the  trial  conrt,  and  which 
judgment,  under  the  law,  must  here  be  af- 
firmed. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  tlie  ooort  below  is  af- 
firmed. 

AfiQrmed. 

ANDBRSON,  C.  J.,  and  McCLELLAM  and 
IIATFISILD,  JJ.,  concur. 

090  AJa.  48E)  "°°°°''^°°° 

MYBICK  T.  WILLIAMSON  et  aL    (No.  S4S.) 
(Supreme  Court  of  Alabama.    Nov.  10,  1914.) 

1.  WnxS   «=»441— CONSTBUOTION— IWTKNT. 

In  ascertaining  testator's  intent,  the  whole 
will,  and  the  surroundings  of  testator  and  the 
objects  of  his  bounty,  are  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  958;  Dec.  Dig.  ®=»441.] 

2.  Wiixs  ®=>478— Gift  by  Iupucation. 

The  implication  from  a  will  which  will 
raise  a  gift  must  be  a  necessary  one ;  and  if  the 
words,_  in  their  ordinary  sense,  make  a  valid  will, 
there  is  no  room  for  Implication. 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  999,  1300 ;  Dec  Dig.  «=>478.] 

3.  Wuxs   €=3681   —  CoNSTSucTioN   —   Au- 

THOBITT  TO  "CONTROL." 

Authority  in  a  will  to  testator's  wife  to 
take  full  "control"  of  testator's  property  gives 
no  beneficial  interest  in  the  estate,  but  merely 
fun  management 

[Ed.  Note.— For  other  cases,  see' Wills,  Cent 
Dig.  H  1599-1601,  1612,  1613;  Dec.  Dig.  «=> 
681. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  ControL] 

4.  Wills  ®s>681— Iktbbest  Given— Tbubt  Es- 
tate. 

No  beneficial  interest,  but  merely  an  execu- 
torial interest,  or  that  of  a  trustee,  is  given  tes- 
tator's wife  by  his  will,  authorizing  her  to  col- 
lect all  claims,  to  take  fuU  control  of  all  his 
property,  and  to  sell  or  buy  property,  with  full 
power  to  make  title,  relieving  her  from  giving 
bond  or  making  settlement  to  any  court  direct- 
ing that  his  grandson  be  given  a  good  education 
and  authorizing  her  to  pay  therefor  from  the 
estate,  and  directing  that  at  her  death  certain 
legacies  be  ;)aid,  and  the  remainder  of  his  es- 
tate t>e  distributed  in  a  certain  proportion  to  cer- 
tain persons,  and  that  an  administrator  be  then 
appointed  to  carry  out  said  provisions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Die.  8S  1599-1601,  1612,  1613;   Dec.  Dig.  «=> 


6.  Tbtjbts  *=>191— Poweb  to  "Sell"— Gut. 
Power  given  by  a  wiU  to  testator's  wife,  in 
effect  made  trustee,  to  "sell"  the  property,  does 
not  authorize  her  to  give  it  away. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  243;    Dec.  Dig.  <t=>191. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Sell.] 

6.  Tbttsts  «=»204— Salbs- Suit  to   Asidb— 

FLAixniTS. 

Persons  to  whom  by  provision  of  a  will 
shares  of  the  estate  are  to  be  distributed,  on 
death  of  testator's  wife,  in  effect  made  trustee  by 
the  will,  may  maintain  a  suit  to  set  aside,  as  in 
violation  of  the  trust  a  deed  made  by  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Die.  U  277-279;   Dec.  Dig.  «=>204.] 


7.  Trusts  «=s>204— Sales— Suit  to  Set  Aside 

— Neckssart  Pasties. 

To  a  suit  by  persons  to  whom,  on  death  of 
testator's  wife,  given  powers  of  executrix  and 
trustee,  shares  of  the  estate  are  to  be  distribut- 
ed, to  set  aside  her  deed,  as  in  violation  of  hw 
trust  under  the  will,  she  is  a  necessary  party. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  Si  277-279;   Dec.  Dig.  <S=>2(>4.1 

Appeal  from  Law  and  Equity  Court,  Mon- 
roe County;    W.  G.  McCorver,  Judge. 

Bill  by  Susan  Williamson  and  others 
against  L.  Bernard  Myrlck.  Decree  for  com- 
plainants on  demurrer,  and  respondent  ap- 
peals.   Beversed  and  remanded. 

The  following  is  the  will  referred  to  In  tbe 
opinion: 

"In  the  name  of  God— Amen: 

"I,  Thomas  P.  Baffington  of  Monroe  county  and 
state  of  Alabama,  being  of  sound  and  disposing 
mind  and  memory,  do  make  publish  and  declare 
this  my  last  will  and  testament  hereby  revoking 
all  former  wills  made  by  me. 

"And  first  I  desire  to  acknowledge  with  grat- 
itude my  obligations  to  Almighty  God  for  EQs 
constant  blessings  upon  my  life  and  labors;  at- 
tributing whatever  success  I  have  had  to  His 
kind  Providential  care. 

"Second.  It  is  my  will  and  desire  that  my 
wife,  Martha  E.  Buffington,  shall  pay  all  my 
debts,  if  I  leave  any,  as  soon  after  my  death  as 
practicable. 

"Third.  I  hereby  authorize  my  beloved  wife 
Martha  E.  Bufiington  to  collect  all  claims  which 
I  may  leave  outstanding  at  my  death,  to  take 
full  control  of  all  my  property  real  and  personal 
and  mixed  in  her  own  name,  to  sell  or  buy  prop- 
erty with  full  power  to  make  title  just  as  I 
would  if  living. 

"Fourth.  In  taking  possession  of  my  estate  I 
direct  that  my  wife  shall  not  be  required  to  give 
bond  or  make  any  settlement  or  return  to  the 
Probate  Court  or  to  other  courts. 

"Fifth.  I  hereby  will  and  direct  that  my 
grandson  Bernard  Myrlck  shall  have  a  right 
good  education,  and  authorize  my  wife  to  pay 
for  same  out  of  my  estate. 

"Sixth.  At  the  death  of  my  wife,  or  if  she 
should  die  first,  at  my  death,  I  will  and  direct 
that  my  grandson  Bernard  Myrlck  shall  have 
five  hundred  dollars,  and  my  granddaughter  Mat- 
tie  Mims  shall  have  two  hundred  dollars;  and 
then  I  desire  that  the  remainder  of  my  estate 
be  divided  into  four  equal  parts  and  one  part 
given  to  my  daughter  Susan  Williamson  and  one 
part  given  to  my  granddaughter  Mattie  Mims, 
and  one  part  given  to  my  grandson  Bernard  My- 
rlck, and  the  other  and  last  part  to  be  equally 
divided  between  the  seven  other  grandchildren, 
the  children  of  my  daughter  Mary  L.  Myrick. 

"Seventh.  At  my  wife's  death,  or  if  she 
should  die  first  at  my  death,  I  desire  that  my 
administrator  shall  be  appointed  according  to 
the  regular  forms  of  law,  that  he  be  placea  un- 
der proper  and  sufficient  bond  and  that  he  exe- 
cute and  carry  out  the  aforesaid  provisions  of 
this  my  last  will.  Given  under  niy  hand  and 
seal  this  the  17th  day  of  May  A.  D.  1902. 

"T.  P.  Buffington.    [Seal] 
"Witness: 

"J.  B.  Coleman. 
"W.  D.  Feagin." 

J.  D.  Batcliffe,  of  Monroevllle,  for  ap- 
pellant F.  W,  Hare,  of  Monroevllle,  for 
appellees. 

GARDNER,  J.  Appellees  (complainants  in 
the  court  below),  legatees  under  the  will  uf 
T.  P.  Buffington,  deceased,  filed  this  bill  for 
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the  purpose  of  cancellatlOD  of  two  certain 
deeds  executed  by  Martha  E.  Bufflngton, 
widow  of  said  T.  P.  Bufflngton,  to  appellant, 
L.  Bernard  Myrlck,  bearing  date  July  3, 
1914,  copies  of  which  constitute  Exhibits  C 
and  D  to  the  bill ;  or,  in  the  event  it  should 
be  held  said  deeds  conveyed  a  life  estate  to 
the  grantee,  that  they  be  so  limited  by  decree 
of  the  court  This  Is  the  sole  purpose  of 
this  suit,  and  the  grantee,  L.  Bernard  Myrlck, 
Is  sole  respocdent 

Demurrer  to  the  bill  brfng  overruled,  this 
appeal  Is  brought,  and  the  question  of  first 
Importance  relates  to  the  construction  of 
the  will  of  said  T.  P.  Bufflngton.  This  will 
the  reporter  will  set  out  In  the  report  of  the 
case. 

It  Is  Insisted  by  counsel  for  appellant  that 
by  the  will  Martha  E.  Bufflngton,  the  widow, 
was  given  the  absolute  fee  to  the  entire 
estate,  or,  failing  in  that  contention,  that 
she  was  given  by  the  will  a  life  estate  un- 
accompanied by  any  trust,  with  absolute 
power  of  disposition,  and  that  therefore  the 
effect  was  to  give  her  the  fee-simple  title. 

[1]  "It  is  a  legal  truism  that  the  cardinal 
rule — ^the  one  above  all  other  rules — for 
the  construction  of  a  will  Is  to  ascertain  the 
intention  of  the  testator  and  give  it  effect 
•  •  •  When  the  Judicial  mind  is  brought 
to  its  construction,  the  effort  is  to  ascertain 
from  the  language  employed  the  surround- 
ings of  the  testator  and  the  objects  of  his 
bounty,  what  his  intentions  were  in  the  dis- 
position he  has  made  of  his  property,  *  •  • 
and  give  effect  to  that  intention,  if  it  is  not 
inconsistent  with  the  taw."  Wolffe  v.  Loeb, 
98  Ala.  426,  13  South.  744. 

"This  intent  must  be  gathered  *  •  * 
from  the  language  used  in  the  will,  and  by 
this  Is  meant  that  such  intention  shall  be 
gathered  from  the  four  comers  of  the  instru- 
ment; that  is  to  say,  from  the  whole  will, 
the  whole  frame  of  the  will,  the  whole  scheme 
of  the  testator  manifested  by  the  will,  taking 
into  consideration,  and  giving  due  weight  to, 
every  word  used  In  the  will."  Ball  v.  Phelan, 
94  Miss.  293,  49  South.  956. 

[2]  It  must  needs  be  conceded  that  the  will 
contains  no  apt  words  of  devise  or  bequest 
to  the  wife,  Martha  E.  Bufflngton.  If,  there- 
fore, the  will  is  to  be  construed  as  effectuat- 
ing a  gift  of  the  estate  to  the  wife*  it  must 
be  by  necessary  implication. 

The  rule  with  respect  to  estates  by  Impli- 
cation was  clearly  stated  by  this  court  in 
Wolffe  V.  Loeb,  supra.    It  was  there  said: 

"All  estates  by  implication  are  founded  on  the 
Intent  of  the  testator,  or  ascertained  from  the 
words  of  the  will,  and,  where  implications  are  al- 
lowed, they  must  be  necessary  in  order  to  effec- 
tuate this  Intention.  A  construction  in  favor 
of  a  devise  or  bequest  by  implication  should  be 
so  strong,  as  that  a  contrary  intention  to  that 
imported  cnnnot  be  supposed  to  have  existed 
in  the  mind  of  the  testator." 

The  implication,  as  we  have  said  in  Sher- 
rod  V.  Sberrod,  38  Ala.  543,  must  not  rest  on 
conjecture;    it  must  be  necessary,   and  so 


ptain  as  to  be  Irresistible  to  the  mind.  "If 
the  words  of  the  wUl,  as  written,  construed 
In  their  ordinary  sense,  will  make  a  valid 
will,  then  there  can  be  no  room  for  impli- 
cation." 

The  case  of  Ball  v.  Phelan,  94  Miss.  293, 
40  South.  956,  reviews  many  autboritiea 
concerning  this  rule,  and  is  of  much  interest 
in  this  connection. 

[3]  Counsel  for  appellant.  In  his  brief, 
leans  heavily  upon  the  language  of  the  third 
paragraph  of  the  will.  Nothing  Is  there  de- 
vised to  the  wife.  There  is  no  gift  or  lan- 
guage subject  to  such  construction  when  the 
entire  will  is  looked  to.  The  wife  is  "au- 
thorized to  collect  all  claims,"  and  "to  take 
full  control"  of  his  property.  In  this  respect 
the  language  bears  much  similarity  to  that  of 
the  will  construed  in  Wolffe  v.  Loeb,  supra, 
where  th6  words,  "I  make  my  wife  sole  con- 
troller Just  the  same  as  if  I  was  alive,"  were 
construed  as  meaning  to  give  full  manage- 
ment and  authority  over  the  estate,  but  gave 
no  beneficial  Interest  therein.  As  said  in  that 
case: 

"  'Control'  means  to  check,  restrain,  govern, 
have  under  command,  and  authority  over." 

And  the  opinion  proceeds  with  the  follow- 
ing language  applicable  to  the  instant  case: 

"The  testator,  we  must  presume,  understood 
the  meaning  of  the  words  'give,  grant,  devise  or 
bestow,'  as  well  as  he  did  that  of  'control,'  and, 
if  he  had  desired  to  devise  or  bequeath  his  wife 
anything,  he.  would  have  employed  some  apt 
word  to  effect  that  intent." 

[4]  In  the  fourth,  paragraph  the  testator 
directs  that  "in  taking  possession"  of  bis 
estate  his  wife  be  exempt  from  bond  and 
from  making  any  settlement  in  any  court 
The  bin  shows  that  testator  and  his  wife  had 
but  two  children,  complainant  Susan  William- 
son find  Mrs.  Myrlck,  the  mother  of  respond- 
ent Jj.  Bernard  Myrick,  who  died  at  his 
birth,  whereupon  respondent  was  taken  to  the 
home  of  the  testator  and  raised  by  him  and 
hlB  wife.  The  respondent  was  about  the  age 
of  ten  years  when  the  will  was  written,  in 
May,  1902.  It  was  but  natural,  therefore, 
that  the  welfare  of  respondent  then  a  boy, 
nurtured  and  cared  for  since  his  birth  under 
the  roof  of  testator,  should  be  considered  in 
the  execution  of  his  will,  and,  in  response  to 
this  natural  affection  and  concern  for  the 
future  of  the  boy,  that  the  testator,  in  para- 
graph fifth  of  the  will,  should  say:  "I  hereby 
will  and  direct  that  my  grandson,  Bernard. 
Myrick,  shall  have  a  right  good  education, 
and  authorize  my  wife  to  pay  for  same  oat 
of  my  estate"  It  was  equally  natural  that 
he  left  to  bis  wife  the  control  of  his  estate, 
one  not  of  great  valae,  and  intrusted  her 
with  the  education  of  the  grandson  whom 
they  had  raised;  and  yet  he  "directs"  that 
he  have  "a  right  good  education." 

In  the  succeeding  paragraph  the  testator 
directs  that,  after  the  death  of  bis  wife, 
certain  legacies  be  paid,  one  of  $500,  to  tlie 
respondent  and  $200  to  his  granddaughter. 
Mattle  Mima,  and  that  the  remainder  of  hla 
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estate  to  be  divided  into  four  eaual  parts, 
making  diapositlon  thereof  to  Ills  dau^ter, 
Susan  WUliamaon,  and  to  his  grandchildren, 
respondent  receiving  a  one-fourth.  In  the  con- 
cluding pantgraph  the  testator  directs  that 
upon  the  death  of  bis  wife  an  administrator 
be  appointed  according  to  law,  that  he  make 
bond  and  cany  out  the  aforesaid  provisions 
of  his  win.  There  is  no  word  of  gift  or  de- 
vise to  the  wife.  In  order  to  hold  that  she 
takes  a  beneficial  Interest,  It  must  result  from 
necessary  impUoation.  It  must  not  rest  on 
conjecture,  but  must  be  so  plain  as  to  be  ir- 
nesisable  to  the  judicial  mind.  "If  the  words 
of  the  will,  as  written,  construed  in  their 
ordinary  sense,  will  make  a  valid  will,  then 
there  can  be  no  room  for  implication." 

Applying  this  well-recognized  rule  to  the 
Instant  case,  we  are  of  opinion  that  the  wife 
did  not  take  a  beneflcial  interest  The  words 
of  the  will,  as  written,  construed  In  their  or- 
dinary sense,  make  a  valid  wUl,  and  there- 
fore there  is  no  room  for  implication.  It 
Is  clear  that  the  wife  is  charged  with  a  trust 
to  see  to  the  education  of  the  grandson  whom 
they  had  raised.  The  proper  care,  education, 
and  future  welfare  of  this  boy  was  doubtless 
uppermost  In  the  mind  of  the  testator.  His 
estate  was  not  large,  but  was,  in  fact,  very 
modest  If  it  were  to  be  of  effective  service, 
tt  was  necessary  that  it  be  kept  more  or  less 
Intact  Long  years  of  wedded  life  had  doubt- 
less inspired  perfect  confidence  in  his  wife, 
evidenced  by  his  giving  her  full  control  of 
his  estate,  with  authority  to  "sell  or  buy 
property,"  and  power  to  make  title.  He 
gives  her  power  not  only  to  sell,  but  to  buy 
property,  and  if  any  meaning  is  to  be  given 
the  word  buy,  in  this  connection,  it  must  be 
that  be  meant  buy  for  bis  estate ;  otherwise 
It  would  be  well-nigh  without  any  sensible 
meaning. 

In  reference  to  the  education  of  his  grand- 
son, he  authorizes  his  wife  to  pay  for  same 
out  of  "my  [his]  estate,"  end  throughout  the 
will  reference  is  made  to  "n^  estate."  He 
directs  the  payment  of  certain  legacies,  and 
makes  disposition  of  Ills  estate  after  the 
death  of  his  wife,  and  directs  that  an  admin- 
istrator carry  out  the  provisions  of  his  will. 
He  recognizes  the  trust  relation  of  his  wife 
wberein  he  directs  that  she  be  required  to 
give  no  bond  in  taking  possession  of  his 
estate.  He  postpones  the  division  of  his  es- 
tate until  her  death,  and,  as  doubtless  in- 
t^ided  for  her  full  protection  in  the  manage- 
ment of  his  estate,  exempts  her  from  making 
any  settlement  to  any  court  Burch  v.  Gas- 
ton, 62  South.  508.  Giving  to  the  language 
used  its  ordinary  meaning,  and  looking  at  the 
wfll  as  a  whole,  it  is  entirely  consistent  there- 
with to  hold  that  the  wife  wag  given  full 
control  of  the  estate  with  power  to  sell,  for 
the  purpose  of  managing  the  same,  carrying 
out  the  wishes  of  the  testator  as  to  the  edu- 
cation of  respondent  and  holding  the  estate 


together  for  distribution  at  her  death,  and 
that  her  interest  was  what  might  be  termed 
"executorial,"  or  that  of  a  trustee  relieved  of 
any  bond  or  of  the  duty  of  making  any  set- 
tlement 28  Am.  &  Eng.  Ency.  Law  (2d  Ed.) 
902.  We  so  conclude,  and  ttiat  she  took  no 
beneficial  interest 

[S]  The  bill  shows  that  the  two  deeds, 
cancellation  of  which  is  here  sought  were 
executed  without  consideration  to  respond- 
ent, and  were,  in  effect  a  gift  of  tlie  bulk  of 
the  estate  to  the  respondent  The  power  to 
sell  was,  in  our  opinion,  accompanied  with 
a  trust,  and  for  certain  purposes.  There  is 
nothing  in  the  will  which  can  be  construed  as 
giving  to  the  wife  a  right  to  give  away  the 
estate.  It  Is,  we  think,  too  plain  for  argu- 
ment that  the  power  to  sell  did  not  authorize 
such  a  disposition  of  the  estate  as  is  alleged 
in  the  bill  was  made  by  the  execution  of  these 
two  deeds. 

[6]  The  enjoyment  of  the  estate  devised 
to  complainants  is  postponed  until  the  death 
of  the  widow,  and  it  is  quite  clear  that  they 
were  within  their  rights  in  filing  the  bill. 
Nabors  v.  Woolsey,  174  Ala.  289,  S6  Soutiu 
533. 

The  cases  cited  by  counsel  of  Wells  v. 
Amer.  Mortgage  Co.,  109  Ala.  430,  20  South. 
136,  Cain  v.  Cain,  127  Ala.  440,  29  South. 
846,  Toung  v.  Sheldon,  139  Ala.  444,  36 
South.  27,  101  Ant  St  Rep.  44,  and  Hood  v. 
Bramlett  105  Ala.  660, 17  South.  105,  have  no 
application  to  the  instant  case,  as  the  wills 
there  construed  were  entirely  differmt,  end 
In  each  an  interest  in  the  estate  was  express- 
ly given.  Here,  we  conclude,  there  was  no 
beneficial  interest  given  the  wife. 

[7]  The  sole  purpose  of  the  bill  is  to  cancel 
the  two  deeds  referred  to,  and  this  question 
only  has  received  consideration  here.  Their 
cancellation  is  sought  upon  the  theory  that 
they  were  executed  by  the  widow  in  violation 
of  her  trust  duties;  and  the  widow,  the 
grantor,  is  not  made  a  party  to  the  bill.  An 
assignment  of  demurrer  takes  the  point  that 
she  is  a  necessary  party.  We  think  this 
clear,  and  that  it  was  therefore  error  to  over- 
rule the  same,  and  that  this  ground  of  de- 
murrer should  have  been  sustained. 

For  this  sole  error  the  decree  must  be  re- 
versed. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MATFIELD  and 
SOMERVILLB,  JJ.,  concur. 


aSO  AIo.  Zil) 
MERTINS  V.  HUBBELL  PtJB.  CO.     (No.  123.) 
(Supreme   Court  of  Alabama.     Nov.   7,   1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  CoNTBACTS    <&=a340— Plbadinq— Want    op 
Consideration — General  Denial. 

Where  a  complaint  contained  two  of  the 
common  counts  based  on  expressed  and  implied 
promises  to  pay  money  In  consideration  of  a  pre- 
cedent and  existing  debt,  and  the  other  counts- 
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■howed  a  case  of  mutual  promises  which  fur- 
nished a  sufficient  consideration  to  support  an 
action  on  the  other,  a  plea  that  the  original  con- 
tracts were  void  for  want  of  consideration  did 
no  more  than  deny  plaintiff's  cause  of  action, 
and,  this  having  been  properly  done  elsewhere, 
a  demurrer  to  such  plea  was  properly  sustained. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §g  1713-1715;  Dec.  Dig.  «=>340J 

2.  CONTBACTS  <g=»328— COWSIDEBATION. 

Where  defendant  contracted  to  pay  a  speci- 
fied sum  for  an  advertising  card  in  plaintiff's 
legal  directory,  the  card  having  been  published, 
it  was  no  defense  to  an  action  lor  the  price  that 
it  was  of  no  value  to  defendant 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {{  1571-1684;   Dec.  Dig.  «=»328.] 

8.  CoBPOBATiorrs  ig=>642— Pobeioh  Cobpoba- 
KONS— "Doing  Businkbs." 

Where  a  foreign  corporation,  not  authorized 
to  do  business  in  Alabama,  solicited  and  obtained 
from  defendant  a  contract  to  pay  a  specified 
sum  for  insertion  of  defendant's  advertising 
card  in  plaintiff's  legal  directory,  such  transac- 
tion did  not  constitute  "doing  business"  within 
the  state,  within  the  Constitution  and  statutes 
requiring  foreign  corporations  doing  any  business 
in  the  state  to  have  a  known  place  of  business, 
and  an  authorized  agent  therein,  etc. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  ${  2520-2327;    Dec.  Dig.  <S=>642. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Doing  Business.] 

4.  COBPORATIONS  ®=»642— FOBKIGK   COBPOBA- 

noNs— Business  in  Alabama. 

Where  a  foreign  corporation  obtained  de- 
fendant's contract  for  the  publication  of  his 
business  card  in  the  corporation's  legal  direc- 
tory, which  contract  was  enforceable,  though 
the  corporation  had  not  been  authorized  to  do 
business  in  Alabama,  the  fact  that  it  might  have 
done  other  business  of  a  sort  to  necessitate  com- 
pliance with  constitutional  and  statutory  provi- 
sions relating  to  that  subject,  without  having 
complied  therewith,  did  not  prohibit  the  contract 
in  question,  nor  prevent  the  corporation  from 
suing  thereon. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §S  2520-2527;   Dec.  Dig.  <S=>&i2.] 

5.  CONTBAOTS  «=»94— Vauditt— Fausb   Rkp- 

BE8ENTATI0N8. 

Where  defendant  contracted  for  a  card  in 
plaintiff's  legal  directory,  plaintiff's  mere  rep- 
resentations concerning  Uie  value  of  the  contract 
to  defendant  were  immaterial  in  the  absence  of 
an  averment  that  tbe^  were  intended  as  war- 
ranties or  were  with  intent  to  deceive  and  de- 
fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Di^M  420-430,  1160,  1164,  1166;   Dec 

Appeal  from  City  Court  of  Montgomery; 
Oaston  Ounter,  Judge. 

ABsumpsU  by  the  Hubbell  Publishing  Com- 
pany against  Onstave  F.  Mertlns.  Judg- 
ment for  plaintiff  and  defendant  appeals. 
Transferred  from  Court  of  Api)eals.  At- 
•  firmed. 

For  former  appeal  In  tbis  case,  see  4  Ala. 
App.  500,  68  South.  678,  where  the  facts  are 
set  out 

G.  F.  Mertlns  and  Hill,  Hill,  WhlUng  & 
Stem,  all  of  Montgomery,  for  appellant.  Ball 
&  Samford,  of  Montgomery,  for  appellee.  ' 


SATRE,  J.  [1, 2]  Demurrer  to  plea  3  was 
sustained.  The  plea  was  that  the  original 
contracts  sued  upon  were  void  for  want  of 
consideration.  The  complaint  contained  two 
of  the  common  counts.  These  were  based 
upon  express  or  Implied  promises  to  pay  mon- 
ey in  consideration  of  a  precedent  and  ex- 
isting debt,  and  showed  therefore  an  exe- 
cuted consideration.  The  other  counts  show- 
ed a  case  of  mutual  promises,  each  furnishing 
a  sufficient  consideration  to  support  an  ac- 
tion upon  the  other.  So,  at  best,  this  plea 
did  no  more  than  deny  plaintiffs  cause  of 
action,  which  was  elsewhere  done  In  proper 
form,  and  upon  the  issue  thus  made  up  the 
case  was  tried.  Plaintiff's  proof  of  Its  case 
was  furnished  in  evidence,  tending  to  show 
that  it  published  a  legal  directory  In  which 
appeared,  according  to  contract,  a  card  adver- 
tising defendant's  business.  These  f&cts 
were  not  denied,  and  on  them,  without  more, 
plaintiff  was  entitled  to  Judgment  for  the 
contract  price.  Evidence  that  the  advertise- 
ment was  of  no  value  to  defendant,  brought 
Mm  no  business  so  far  as  he  knew,  did  not 
at  all  tend  to  Impeach  the  legal  sufficiency  of 
the  consideration  for  his  original  promise  to 
pay.  That  consideration  was  plalntifTs 
promise  to  print  and  defendant's  legal  right 
to  an  enforcement,  of  that  promise.  "The 
question  of  the  ultimate  financial  loss  or  gain 
is  foreign  to  the  doctrine  of  consideration,  U 
the  parties  each  have  received  what  they 
have  agreed  upon."  1  Pag^  Cents.  J  274.  If 
by  this  plea  defendant  sought  to  open  the 
way  for  proof  that  the  contract  was  forbid- 
den by  statute  in  certain  existing  conditions, 
or  was  unenforceable  because  procured  by 
fraud  (matters  defendant  sought  to  set  up  In 
other  pleas  to  which  demun'ers  were  sus- 
tained) evidence  along  those  lines  would  not 
have  tended  to  prove  that  defendant's  prom- 
ise was  wholly  without  consideration  In  that 
plaintiff  had  given  or  promised  nothing  at 
all  (a  defense  for  the  statement  of  which  the 
plea  in  question  may  have  been  sufficient  un- 
der the  authority  of  Milligan  v.  Pollard,  112 
Ala.  465,  20  South.  620),  nor  that  plaintifrs 
promise  was  wholly  void  because  morally 
bad  or  prohibited  by  law  under  all  circum- 
stances whatever.  Such  evidence  would  have 
tended  only  to  prove  that  under  special  cir- 
cumstances, not  ordinarily  to  be  presumed, 
plaintiff's  promise  had  no  legal  sanction,  and 
hence  constituted  no  valuable  consideration 
for  the  promise  sued  upon.  B.  R.^  L.  &  P. 
Co.  V.  Pratt  &  McCurdy,  66  South.  533.  The 
plea,  in  our  opinion.  If  Intended  to  setup  the 
facts  defendant  attempted  to  prove,  or  other 
defense  of  like  character,  as  against  the  spe- 
cial counts,  should  have  alleged  the  facts 
upon  which  defendant  relied,  as  the  demurrer 
asserted,  or.  If  Intended  to  answer  the  com- 
mon counts,  and  If  apt  at  all  as  an  answer 
to  those  counts,  they  served  no  better  pur- 
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pose  than  the  general  Issue  of  which  defend- 
ant  had  full  benefit 

[3, 4]  The  demurrers  to  those  special  pleas, 
which  undertook  to  set  up  by  way  of  defense 
that  plaintiff,  being  a  foreign  corporation, 
had  not  complied  with  the  statutes  of  this 
state  made  and  provided  for  cases  in  which 
such  corporations  do  business  in  this  state, 
were  properly  sustained.  Nothing  is  alleged 
which  would  make  the  contract  sued  upon  or 
the  transaction  out  of  which  plaintiff's  de- 
mand arose  the  doing  of  business  in  this 
state  within  the  purview  of  the  ConstltutloD 
and  statutes  requiring  foreign  corporations 
doing  any  business  in  this  state  to  have  a 
known  place  of  business  and  an  authorized 
agent  herein,  and  to  file  a  certlfled  copy  of 
tbelr  articles  of  incorporation  with  the  Sec- 
retary of  State.  Beard's  Case,  71  Ala.  60; 
American  Amusement  Oo.  t.  Bast  Lake 
Chutes  Co.,  174  Ala.  526,  56  South.  961.  If 
plaintiff  did  other  business  of  a  sort  to  ne- 
cessitate compliance  with  these  constitution- 
al and  statutory  provisions  without  having 
complied,  that  fact  could  not  operate  to  pro- 
hibit the  contract  in  question,  since  to  so 
deny  plaintiff's  right  was  beyond  the  power 
of  the  Legislature. 

[6]  Pleas  averring  platntlflTs  mere  repre- 
sentations concerning  the  value  of  the  con- 
tract to  defendant  were  insufficient,  in  the 
absence  of  averment  that  they  were  intended, 
in  fact,  as  warranties,  or  were  made  with  in- 
tent to  deceive  and  defraud  defendant 

Those  interrogatories  to  which  the  court 
refused  to  require  an  answer  by  plaintiff 
were  designed  to  elicit  evidence  in  supiiort 
only  of  a  defense  properly  held  by  the  court 
to  be  unavailable,  and  were  apt  to  that  pur^ 
pose  only.  There  was  therefore  no  error  in 
the  court's  ruling  as  to  that 

Affirmed. 

McCLELLAN,  DB  GRAFFBN^IBD,  and 
OABDNEB,  JJ.,  concur. 

(ISO  AUu  441)  ^^^^^ 

ZIMMEHN  V.  Williams  et  al.     (No.  823.) 

(Supreme  Court  of  Alabama.     Dec.  17.  1914.) 

1.  Speciftc  Pkbfobuancx  ^=114— Pleadino 

SumciHscY  or  Biix. 

A  bill  alleging  that  complalnaiits  executed 
a  mortgage  on  land  to  secure  an  indebtedness, 
that  the  mortgage  was  transferred  to  defendant, 
that  as  a  part  of  the  same  transaction  complain- 
ants conveyed  the  land  to  defendant  by  a  war- 
ranty deed,  and  defendant  entered  into  a  writ- 
ten contract  to  reconvey  upon  repayment  within 
two  years  of  the  amount  due,  with  interest  and 
coat  of  conveyances,  and  granted  permission  to 
complainants  to  remain  in  possession,  that  they 
had  remained  in  possession,  that  they  had  made 
an  effort  to  find  out  the  exact  amount  due,  but 
were  unable  to  obtain  such  amount,  and  that 
they  bad  made  such  tender  as  they  deemed  right 
in  a  specific  sum,  which  was  declined,  stated  a 
cause  of  action  for  specific  performance  of  the 
contract  to  reconvey. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, CJent  Dig.  S§  356-370,  372;  Dec  Dig. 
<S=s»114.] 


2.  SPEcmo    PsBroBMANox    «=3l29  — Rkud 

AWABDED— ReCOVEBT  OF  DAMAQES. 

While,  upon  a  decree  for  specific  performance, 
a  court  of  equity  having  acquired  jurisdiction 
over  the  parties,  will  as  an  incident  to  the  remedy 
award  the  complainant,  in  order  to  do  complete 
equity,  damages  which  have  been  sustained  by 
him  by  reason  of  defendant's  failure  to  comply 
with  tiie  terms  of  the  contract,  in  a  suit  for  spe- 
cific performance  the  court  cannot  render  a  de- 
cree In  favor  of  either  party  for  the  amount  paid 
out  by  him  for  counsel  fees,  nor  for  the  dam- 
ages sustained  by  complainants  from  the  loss  of 
a  sale  of  the  land  on  account  of  defendant's  fail- 
ure to  convey  as  agreed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  420-423;  Dec.  Dig.  <S=» 
129.J 

3.  spbcnpto  pebtobhanca  «=>114— pucadiro 
-Sufficiency  of  Bill. 

A  bill  stating  a  cause  of  action  for  specific 
performance  of  a  contract  to  convey  land  was 
not  rendered  demurrable  by  the  inclusion  of  a 
claim  for  damages  which  could  not  be  allowed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  356-370. 372;  Dee.  Dig. 
<8=»114.] 

Appeal  from  Chancery  Court  Mobile  Coun- 
ty)  Thomas  H.  Smith,  Chancellor. 

Bill  by  Lucinda  Williams  and  another 
against  Samuel  Zlmmem  for  specific  per- 
formance and  damages.  From  a  decree  over- 
ruling demurrers  to  the  bill,  respondent  ap- 
peals.    Affirmed. 

The  facts  made  by  the  bill  are  that  com- 
plainants were  in  the  actual  possession  of 
certain  lands  described,  and  in  February, 
1912,  became  indebted  to  Webb  4  McAlpine, 
and  In  order  to  secure  said  Indebtedness  of 
$500  they  executed  a  mortgage  upon  the 
property  described ;  that  in  September,  1912, 
the  indebtedness  had  been  reduced  to  the 
sum  of  $225,  and  that  at  that  time  Webb 
&  McAlpine  transferred  the  mortgage  and 
the  indebtedness  to  Samuel  Zimmem,  which 
transfer  was  written  on  the  original  mort- 
gage and  recorded ;  and  that  orators  as  a 
part  of  the  same  transaction  executed  a 
warranty  deed,  conveying  the  property  to 
iiamuel  Zlmmem  for  a  recited  consideration 
of  $10,  and  as  a  part  of  the  same  transac- 
tion Zimmern  entered  into  a  written  con- 
tract with  orators,  the  substance  of  which 
was  that  upon  the  repayment  within  two 
years  of  the  amount  due,  with  interest  and 
cost  of  conveyances,  he  would  reconvey  to 
orators  said  property,  and  also  granted  per- 
mission to  orators  to  remain  in  possession  of 
said  property  for  two  years,  and  they  have 
remained  in  possession  ever  since.  It  is 
then  set  up  that  they  made  effort  to  find  out 
the  exact  amount  due,  and  were  unable  to 
obtain  same,  and  made  such  tender  as  they 
deemed  right  in  the  sum  of  $257.76,  which 
was  declined,  whereupon  they  filed  th^r 
bill. 

Jesse  F.  Hogan,  of  Mobile,  for  appellant 
L.  H.  <&  E.  W.  Faith,  of  Mobile,  for  appellees. 

DB  GRAFFBNRIED,  J.  In  this  case  the 
complainants  filed  a  bill  against  the  defend- 
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ant,  praying  for  the  spedflc  enforcement  of 
a  contract  for  the  conveyance  of  land.  This 
was  the  true  purpose  of  the  bill,  but  In  the 
blU  complainants  prayed  that  they  also  be 
decreed  damages  against  the  defendant, 
which  they  allege  they  sustained  by  reason 
of  his  refusal,  upon  their  seasonable  demand, 
to  make  them  a  deed  to  the  land  In  accord- 
ance with  the  written  agreement  There 
was  a  demurrer  to  the  whole  bill,  upon  the 
ground  that  it  was  wanting  In  equity,  and 
also  a  demurrer  to  so  much  of  the  bill  as 
sought  a  decree  for  damages.  The  chan- 
cellor overrnled  the  demurrer,  and  the  de- 
fendant appeals. 

[1]  1.  Without  going  into  a  detailed  dis- 
cussion of  the  facts  set  np  in  the  bill,  and  up- 
on which  facts  complainants  based  their  pray- 
er for  a  specific  performance  of  the  contract, 
we  say  broadly  that,  if  the  facts  set  up  in 
the  bill  are  true,  then  the  complainants  are 
entitled  to  a  specific  performance  of  the  con- 
tract The  facts  set  np  in  the  bill  call 
strongly  for  this  particular  equitable  relief. 
The  roles  which  govern  courts  of  equity, 
in  so  far  as  the  specific  enforcement  of  con- 
tracts of  the  character  of  the  one  under  con- 
sideration is  concerned,  have  been  frequently 
declared  by  this  court,  and  are  so  well 
known  that  we  need  not  here  repeat  them. 

[2]  2.  If  the  facts  set  np  in  the  biU  are 
true,  and  if,  upon  a  final  hearing,  the  chan- 
cellor finds  that  the  parties  to  the  contract 
are  so  situated  that  he  can  render  a  decree 
spedflcally  enforcing  the  contract,  then  cer- 
tainly the  complainants  will  not  be  entitled 
to  a  decree  for  the  damages  claimed  by  them 
in  their  bilL  We  know  of  no  rule  which 
authorizes  a  court  of  equity,  npon  a  bill  filed 
for  spedflc  performance,  to  render  a  decree 
in  favor  of  either  of  the  parties  to  such 
bill  for  the  amonnt  paid  ont  by  him  for  the 
counsel  fees  paid  by  him  on  account  of  the 
litigation;  neither  do  we  know  of  any  rule 
which  authorizes  such  a  court  to  enforce  the 
specific  performance  of  a  contract  for  the 
sale  of  land,  and  at  the  same  time  award  the 
complainant  damages  because  of  a  loss  of 
a  sale  of  the  land  on  account  of  the  failure 
of  the  defendant  to  make  a  conveyance  of  the 
land  in  accordance  with  his  agreement  In 
some  cases,  upon  a  decree  for  8t)eclfic  per- 
formance, a  court  of  equity,  having  acquired 
jurisdiction  over  the  parties,  will,  as  an  in- 
cident to  the  remedy,  award  the  complain- 
ant, in  order  that  complete  equity  may  be 
done  him,  damages  which  have  been  sustain- 
ed by  him  by  reason  of  the  failure  of  the  de- 
defendant  to  comply  with  the  terms  of  the 
contract  Hooper  ▼.  Savannah,  etc.,  R.  Co., 
69  Ala.  529.  But  the  damages  sought  In  this 
bill  do  not  belong  to  that  character  of  dam- 
ages which  are  awarded  in  such  cases.  The 
case  of  Hooper  v.  Savannah,  etc.,  R.  Co., 
supra,  indicates  the  character  of  the  dam- 


ages which  may  be  awarded  in  such  cases, 
and  gives  the  reasons  why  they  are  awarded. 

[3]  3.  The  bill  of  complaint,  as  already 
stated,  contains  equity.  The  mere  fact  that 
In  the  bill  there  is  a  claim  for  damages 
which  cannot  be  allowed  does  not  render 
the  bUl  demurrable.  "A  bill,  stating  equities 
which  entitle  the  complainant  to  relief  and 
praying  for  proper  relief,  is  not  demurrable 
for  the  reason  that  a  prayer  for  further,  bat 
unwarranted,  relief  is  conjoined."  Walshe  v. 
Dwlght  Mfg.  Co.,  178  Ala.  310,  59  South.  630 ; 
Rosenau  v.  Powell,  173  Ala.  123.  65  Soath. 
789;    Sims'  Chancery  Prac.  U  430,  431. 

The  decree  of  the  court  below  la  afiirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SATRE,  JJ.,  concur. 

(IM  Ala.  216) 

MOBILE  LIGHT  &  R.  CO.  v.  HUGHES. 
(So.  794.) 

(Supreme  C!ourt  of  Alabama.    Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Cakbiers  «=»297  —  Cabbiaob  or  Pabse:^- 

QEBS— DtmES   OP   CONDUCTOB— NKGHOENCB. 

The  conductor  of  a  street  car,  being  in 
control '  of  the  movements  of  the  vehicle,  is 
negligent  if  he  allows  the  motorman  to  proceed 
at  so  excessive  a  rate  of  speed  as  to  endanger 
passengers. 

[Ed.  Note.— For  otber  cases,  see  Carriers, 
Cent.  Dig.  {  1204 ;   Dec  Dig.  «=»297.] 

2.  Cabbikrs  ®=3297  —  Oabbiaqe  of  Passen- 
OEBs— Duties  or  Motobilan— NEOuaENCE. 

Where  a  motorman  propels  his  vehicle  at 
so  excessive  a  rate  of  speed  as  to  endanger  pas- 
sengers, he  is  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  (Carriers, 
Cent  Dig.  i  1204 ;    Dec.  Dig.  <&=>297.] 

3.  Cabbiebs  $=>296  —  Oabbiags  or  Passen- 
0EB8— DtTTT  or  Cabbies. 

When  a  street  car  company  permits  pas- 
sengers to  ride  on  the  steps  and  platform  of  its 
vehicles,  it  must  exercise  care  proportionate  to 
the  risk  occasioned  by  the  overcrowding. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1200-1203 ;   Dec.  Dig.  «S9296.] 

4.  Witnesses     <S=3248  —  Examtnation  —  Rc- 
bfonsive  answebs. 

A  witness,  in  a  suit  by  a  passenger  who 
had  been  thrown  from  the  steps  of  a  moving 
car,  stated,  in  reply  to  a  gnestion  as  to  where 
the  conductor  was,  that  he  was  up  in  &ont  and 
could  not  see  the  passenger.  Held,  that  the 
last  portion  of  the  answer  was  not  responsive 
to  the  question,  and  was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  861-863;   Dec.  Dig.  <Ss>248.] 

6.  Cabbiebs  «=»243  —  Carbiaoe  op  Passer - 
OKBs— Who  abb  "Pabseitoebs." 

One  riding  on  the  steps  ur  platform  of  an 

overcrowded  street  car  is  a  "passenger,"  where 

he  expects  to  and  is  able  to  pay  the  usual  fare ; 

the  street  car  company  customarily   receiving 

and  accepting  fares  from  such  passengers. 
[Ed.    Note.— For    other    cases,    see    Carriers, 

Cent  Dig.  St  981-083,  1109;    Dec.  IMg.  «=> 

243. 
For  other  definitions,  see  Words  and  Phrases, 

First  and  Second  Series,  Passenger.] 
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9.  Casbiebs  «=»2S0  — Cabbiaob  or  Pasbkn- 

GERs— Duty  of  Cabbies. 

It  is  the  duty  of  those  in  charge  of  a  street 
car  to  exercise  the  highest  de^ee  of  care  known 
to  careful  persons  engaged  in  the  same  busi- 
ness, to  avoid  injury  to  passengers. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  10S5-1092,  1098-1103,  1106.  1106, 
1109,  1117;  Dec.  Dig.  e=>280.) 

7.  TBIAL     <e=»256— INSTBUCTIONS  — GBNEBAt 

Tebms. 

A  charge  that  plaintitf,  if  not  gnilty  of  con- 
tributory negligence,  was  entitled  to  recover,  if 
injured  in  the  manner  alleged  in  the  complaint, 
as  a  proximate  consequence  of  defendant  s  neg- 
ligence, was  not  defective,  in  the  absence  of  a 
request  for  an  explanatory  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g{  628-641;    Dec  Dig.  «=>256.]. 

8.  CABBIEBS  «S>321— iNSTBUCnONS. 

Where  the  evidence  showed  that  a  atreet 
car  company  customarily  received  passengers 
greatly  in  excess  of  the  seating  capacity  of  its 
cars,  an  instruction,  in  an  action  by  a  passenger 
who  fell  from  the  steps  on  which  be  was  riding, 
that,  if  passengers  were  riding  on  the  steps  be- 
cause of  the  crowded  condition  of  the  car  and 
platform,  it  was  the  duty  of  the  motorman  and 
conductor  to  exercise  skill  and  care  to  av(rfd  In- 
juring them,  is  warranted. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1247,  1326-1336,  1343;  Dec.  Dig. 
<S=s>321.] 

9.  Tbial  €=»2B6  —  Instbuctiohs  —  Duty  to 
Request. 

Where  a  charge  requested  by  plaintiff  might 
have  been  misleading,  under  the  circumstances, 
defendant,  who  asked  no  appropriate  counter- 
charge, cannot  complain. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  628-641;    Dea  Dig.  <S=»256.] 

10.  Cabbfbbb  «=»347— Cabbiaoe  or  Passbn- 

OEBS— NEOUOERCB. 

It  is  not  contributory  negligence,  as  a  mat- 
ter of  law,  for  a  passenger  on  a  crowded  street 
car  to  ride  on  the  steps,  where  the  company 
countenanced  the  practice. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1346.  1350-1386^  13S8-1S97, 
1402;  Dec  Dig.  «=»347.] 

11.  TBIAI.    «=>194— lN8TBDCnOR»— ConaTBDo- 
TION. 

In  a  personal  Injury  action,  a  charge  di- 
recting the  jury,  if  satisfied  that  plaintiff  was 
entitled  to  recover,  to  consider  whetiier  he  suf- 
fered mental  and  physical  pain  on  account  of 
the  injury,  and  if  satisfied  from  the  evidence 
that  as  a  proximate  result  of  an  injury  to  his 
leg,  he  did  suffer  mental  and  physical  pain,  to 
find  for  plaintiff,  and  to  render  such  verdict  as 
should  be  sufficient  to  compensate  him,  is  not 
when  taken  as  a  whole  and  considered  with  oth- 
er instructions  submitting  the  question  of  re- 
covery, bad  as  directing  a  verdict  for  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  413,  436.  439-441,  446-454.  456-466; 
Dec  Kg.  «=>194.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Berney,  Judge. 

Action  by  Edward  Hughes,  Jr.,  against  the 
Mobile  lilght  &  RaUroad  Company,  for  dam- 
ages to  him  as  a  passenger.  Judgment  for 
plaintiff,  and  defendant  appeals.     AfSrmed. 

The  ninth  count  is  as  follows: 

Plaintiff,  Edward  Hughes,  Jr.,  *  •  •  claims 
of  defendant  •  •  •  the  sum  of  •  •  *,  as 
damages  for  that  heretofore,  to  wit,  on  Novem- 
t>er  10,  1912,  while  defendant  was  engaged  in 


the  operation  and  control  of  electrically  propel- 
led street  cars  along^  and  upon  the  public  streets 
of  the  city  of  Mobile  and  suburbs  thereof,  in- 
cluding Spring  Hill  Road,  and  whi^e  plaintiff 
was  a  passenger  upon  one  of  said  cars  on  said 
Spring  Hill  Road,  *  *  *  an  employ^  of  de- 
fendant to  wit  the  conductor  in  charge  of  said 
car,  negligently  caused  plaintiff  to  be  injured 
in  this:  That  the  said  conductor  then  and  there 
observed  that  the  said  car  upon  which  plaintiff 
was  as  a  passenger  was  so  crowded  with  pas- 
sengers that  it  became  necessary  for  some  of  the 
passengers  to  crowd  upon  the  platform  and 
steps  of  said  car,  and  that  the  said  passengers 
upon  the  steps  of  said  car,  or  some  of  them, 
would  be  in  danger  of  being  thrown  from  the 
platform  or  steps  thereof,  if  said  car  was  oper- 
ated at  a  rapid  rate  of  speed,  but  that  the  s&id 
conductor  nevertheless  negligently  permitted  the 
said  car  to  be  operated  at  a  rate  of  speed  which 
was  dangerous  and  too  rapid  under  the  said  cir- 
cumstances then  known  to  him,  and  as  a  prox- 
imate result  thereof,  of  the  said  negligence  of 
the  said  conductor,  the  plaintiff,  who  was  then 
and  there  unable  to  get  inside  said  car  or  upon 
the  platform  thereof,  because  of  the  crowded 
condition  thereof,  and  was  standing  on  the  steps 
of  said  car,  was  jostled,  knocked,  or  thrown 
from  said  steps,  and.  In  falling,  one  of  bis  legs 
was  crushed  and  mangled,  so  It  became  neces- 
sary to  amputate  it,  and  as  a  result  thereof 
plaintiff  suffered  •  •  •  and  was  rendered  a 
cripple  for  life,  and  was  permanently  rendered 
less  able  to  earn  a  livelihood. 

The  tenth  count  Is  exactly  like  the  ninth, 
except  that  the  word  "motorman"  Is  substi- 
tuted for  the  word  "conductor,"  where  it  Is 
used  in  the  ninth  count  The  demurrer  to 
the  ninth  count  points  out  that  this  count 
contains  no  allegation  that  the  conductor 
had  any  control  over  the  motormEin  of  the  car, 
or  that  he  bad  any  supervision  or  control 
over  the  rate  of  speed  at  which  the  car  was 
operated,  and  that  the  count  contains  no  al- 
legation that  the  rate  of  speed  at  which  the 
car  was  operated  was  at  all  excessive,  under 
the  circumstances.  The  question  raised  by 
demurrer  to  the  tenth  count  was  whether, 
when  a  passenger  voluntarily  assumes  a 
place  of  danger  upon  a  car  or  train  upon 
which  he  Is  riding,  does  it  thereby  become 
the  duty  of  the  engineer  or  motorman  to  so 
operate  the  train  or  car  as  to  make  it  safe 
for  the  passenger  to  ride  In  the  Improper  po- 
sition which  he  has  voluntarily  assumed,  or 
does  the  passenger  thereby  assume  the  extra 
risk  which  he  has  Imposed  upon  himself  by 
voluntarily  undertaking  to  ride  in'  such  dan- 
gerous position  while  the  train  is  being  op- 
erated in  an  ordinary  manner  and  at  an  ordi- 
nary speed? 

The  diarges  given  for  plaintiff  are  suffi- 
ciently set  out  In  the  opinion,  except  charge 
A,  which  Is  as  follows: 

The  court  charges  the  jury  that  it  is  not  neg- 
ligence, as  a  matter  of  law,  for  a  person  to  ride 
on  the  step  of  a  street  car. 

Gregory  L.  &  H.  T.  Smith,  of  Mobile,  for 
appellant  Webb  &  McAlplne  and  Shelton 
Sims,  all  of  Mobile,  for  api)ellee. 

DB  GRAFFBNRIED,  J.     This  ease  was 

tried  upon  the  fifth,  seventh,  eighth,  ninth, 

1  and  tenth  counts  of  the  complaint    The  trial 
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court  overroled  the  defendant's  demarrers 
to  the  ninth  and  tenth  counts  of  the  com- 
plaint, and  the  action  of  the  trial  court  In  so 
ruling  is  here  appropriately  assigned  and 
pressed  upon  us  as  error.  The  reporter  will 
therefore  set  out  the  ninth  and  tenth  counts 
of  the  complaint. 

[1-3]  1.  It  is  necessary,  in  the  practical  op- 
eration of  every  business,  that  there  shall  be 
a  head  to  that  business.  From  the  largest 
ocean  liner  to  the  smallest  ferryboat  there 
must  be  some  one  who  is  the  master  of  the 
boat  and  whose  word,  when  spoken  in  the 
line  of  his  duty,  shall  be  the  law  of  that  boat. 
A  railroad  train  must  be  run  on  schedule 
time,  and  the  ccmductor  of  that  train  (as 
well  as  the  engineer)  is  a  person  who,  in  the 
eyes  of  the  law.  Is  responsible  for  the  main- 
tenance of  a  proper  rate  of  speed  upon  that 
train.  An  engineer  In  charge  of  a  locomotive 
may  commit  an  act  of  negligence  in  running 
his  train  at  an  exce»»ive  rate  op  tpeed,  and 
the  conductor  of  that  train  may,  at  the  same 
time,  be  guilty  of  an  act  of  negligence  fn 
permitting  the  engineer  to  do  so.  The  con- 
ductor of  a  street  car  is  the  master  of  bis 
car,  just  as  a  conductor  of  an  ordinary  pas- 
senger train  is  the  master  of  his  train,  and 
the  conductor  of  a  street  car  occupies  the 
same  relation  to  his  motorman  as  the  con- 
ductor of  an  ordinary  railroad  train  occupies 
to  his  engineer.  While  it  is  actionable  negli- 
gence (in  case  of  injury  proximately  there- 
from) for  an  engineer  in  charge  of  an  ordi- 
nary railroad  train,  or  a  motorman  In  charge 
of  a  street  car,  to  run  his  train  or  car  at  an 
excessive  rate  of  speed,  we  think  It  can  be 
safely  affirmed  that  it  Is  also  negligence  for 
the  conductor  of  a  train  or  street  car  to  per- 
mit his  engineer  or  motorman  to  run  his 
train  or  car  at  an  excessive  rate  of  speed. 
A.  G.  S.  R.  R.  Co.  V.  Gilbert,  6  Ala.  App.  372, 
60  South.  542;  Birmingham  Railway,  Light 
&  Power  Co.  v.  Jung,  161  Ala.  461,  49  South. 
434,  18  Ann.  Gas.  567. 

It  Is  not  uncommon,  when  open  cars  are 
used  by  street  car  companies,  and  large 
crowds  are  being  handled,  to  see  the  interior 
of  a  street  car  crowded  with  passengers,  and 
to  also  see  passengers  standing  upon  the  foot 
boards  and  steps  of  the  cars.  Such  condi- 
tions, when  they  are  permitted  to  exist,  im- 
pose upon  those  in  charge  of  such  a  street 
car  a  duty  of  care  with  reference  to  their 
passengers,  proportioned  to  the  risk  which  is 
caused  to  the  passengers  by  such  overcrowd- 
ing.   A.  G.  S.  R.  R.  Co.  V.  GUbert,  supra. 

The  ninth  and  tenth  coimts  of  the  com- 
plaint were  not  subject  to  the  defendant's 
demurrer. 

2.  While  testifying  as  a  witness  on  behalf 
of  the  defendant,  the  conductor  of  the  car, 
from  which  the  plaintiff  fell  and  received 
his  injuries,  testified  as  follows: 

"I  bad  complete  control  of  the  management 
and  operation  of  the  car.  *  *  *  It  was  the 
Juty  of  the  motorman  to  stop  when  I  tang  the 


bell,  to  start  when  I  told  him  to  start,  and  to 
slow  down  or  go  fast  as  I  instructed  him." 

In  addition  to  the  above  testimony  of  the 
conductor  as. to  his  authority  over  the  car, 
the  Jury,  out  of  the  conflicting  evidence,  had 
the  right  to  find  (and  we  presume  did  la  fact 
find)  that  the  plaintiff,  at  the  time  he  re- 
ceived his  injuries,  was  a  passenger  upon  a 
street  car  which  was  largely  overcrowded,  and 
that  the  car  was,  to  use  the  language  of  one 
of  the  witnesses,  traveling  as  fast  as  electric- 
ity could  carry  it  This  condition  of  the 
testimony  illustrates  the  necessity  for,  and 
the  wisdom  of,  the  rules  which  we  have 
above  announced  with  reference  to  the  duties 
of  conductors  of  street  cars  In  connection 
with  the  speed  of  overcrowded  cars  and  the 
care  which  the  law  requires  of  them  with 
reference  to  their  passengers  when  they  see 
proper  to  permit  their  cars  to  become  over- 
crowded. A.  G.  S.  R.  R.  Co.  V.  Gilbert,  supra. 
In  this  connection,  however,  It  may  not  be 
out  of  place  to  call  attention  to  the  fact  that 
passengers,  when  they  voluntarily  assume 
exposed  positions  on  overcrowded  trains  or 
street  cars,  assume  some  risks  which  do  not 
attach  to  passengers  who  are  not  so  exposed. 
This  particular  assumption  of  risk  was  dis- 
cussed in  A.  G.  S.  R.  R.  Co.  v.  Gilbert,  supra. 

[4]  3.  During  the  examination  of  a  wit- 
ness (John  Montgomery),  the  defendant  asked 
him,  "Where  was  the  conductor  at  that 
time?"  The  witness  replied,  "He  was  up  in 
front  of  the  car.  He  did  not  tee  him  at  aU." 
The  witness,  by  the  sentence  italicized  by  us, 
told  the  Jury  that  the  conductor  did  not  see 
the  plaintiff.  The  trial  court,  on  motion  of 
the  plaintiff,  excluded  from  the  Jury  the  said 
statement,  "He  did  not  see  him  at  all."  In 
doing  this  the  trial  court  was  free  from  error. 
The  contention  of  the  appellant  Is  that  the 
above  statement  of  the  witness  was  the  state- 
ment of  a  collective  fact,  and  in  support  of 
its  contention  the  appellant  cites  us  to  numer. 
ous  cases  in  which,  in  holding  certain  state- 
ments of  witnesses  to  be  admissible  in  evi- 
dence as  statements  of  collective  facts,  this 
court  has  indicated  a  liberal  policy  in  up- 
holding trial  courts  in  their  efforts  to  unfet- 
ter (so  far  as  the  limits  of  propriety  will  ad- 
mit) the  examination  of  witnesses.  It  has, 
however,  been  the  rule  of  this  court  to  ufv 
hold  trial  courts  in  excluding  from  Juries, 
upon  appropriate  motions,  statements  of  wit- 
nesses which  were  not  responsive  to  questions 
propounded  to  them,  but  which  were  (whether 
with  innocent  or  bad  motives)  volunteered  by 
them  in  answer  to  legitimate  questions  pro- 
pounded to  them.  The  sentence  which  we 
hare  above  italicized  was  a  mere  volunteer 
statement  of  the  witness,  and  an  examinatiou 
of  the  question  to  which  it  was  given  as  an 
answer  will  show  that  this  statement  was 
not  only  not  called  for  by  the  question,  but 
that  it  was  plainly  and  palpably  a  mere  vol- 
unteer statement  of  an  opinion  of  the  witness. 
The  action  of  the  trial  court  in  exdadlns  tlila 
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statement  from  the  jniy  Is  sustainable  upon 
this  ground  alone.  Sloss-Sheffield  Steel  & 
Iron  Co.  ▼.  Sharp,  166  Ala.  284,  47  South.  279 ; 
Shrimpton  &  Sena  t.  Brice  &  Dondioo,  109 
Ala.  641.  20  South.  10. 

[5]  4.  The  following  part  of  the  oral 
charge  of  the  conrt  to  the  jury  is  pressed  ui>- 
on  us  as  haying  been  erroneous: 

"Now,  as  to  who  is  a  passeneer:  if  yon  are 
reasonably  satisfied  from  the  evidence  that  the 
plaintiff,  when  he  got  on  this  car,  did  so  with 
the  bona  fide  intention  of  becoming  a  passenger 
and  paying  his  fare  when  demanded  by  the  con- 
ductor, and  had  the  money  to  pay  his  fare,  then 
he  was  a  passenger,  in  contemplation  of  law," 

This  portion  of  the  oral  charge  of  the  court 
must  be  read  in  connection  with  the  following 
'  other  portion  of  that  charge  which  immediate- 
ly sneceeds  it: 

"If  yon  are  reasonably  satisfied  from  the  eyi- 
dence  that,  at  and  before  the  time  the  plaintiff 
Ghiims  to  have  been  injured,  it  was  the  estab- 
lished general  usage  and  practice  of  the  defend- 
ant, in  the  operation  of  its  cars,  to  carry  large 
numbers  of  passengers  on  its  cars  in  excess  of 
their  seating  capacity,  and  permitted  persons  to 
ride  on  the  platform  and  steps  of  its  cars,  with- 
out objection,  and  demanded  and  collected  fares 
from  them,  and  that  such  was  the  usage  and 
practice  with  reference  to  this  particular  car, 
then  the  fact,  if  it  be  a  fact,  that  plaintiff,  at 
the  time  he  claims  to  have  been  injured,  was 
riding  on  the  steps  of  the  car,  would  not  alone 
prevent  his  being  a  passenger,  if  he  was  there 
with  the  bona  fide  intention  of  becoming  a  pas- 
senger, and  intending  to  pay  his  fare  when  it 
was  demanded  of  Mm,  and  had  the  money  to 
pay  it" 

When  the  oral  charge  of  the  court,  which  we 
have  above  quoted,  is  read  in  connection  with 
all  of  the  undisputed  evidence  in  this  case, 
we  think  that  it  correctly  states  the  law.  In 
fact,  we  take  it,  from  a  careful  examination 
-of  this  record,  that  the  plaintiff  was,  at  the 
time  of  his  injury,  a  passenger,  unless  he 
was,  in  accordance  with  the  theory  of  the  de- 
fendant, simply  stealing  a  ride  for  a  few 
blocks.    It  seems  from  the  evidence  In  this 

■  case  that  it  was  the  custom  of  the  defendant 
to  ooUect  fares,  not  when  passengers  hoarded 
its  cars,  but  at  the  convenience  of  the  conduc- 
tors, after  they  had  been  boarded  by  the  pas- 
aengers.    It  also  appears  that  but  little.  If 

.  any,  attention  was  paid  by  the  defendant.  In 
the  matter  of  handling  its  passengers,  to  the 
mere  seating  capacity  of  its  cars.  The  con- 
ductor of  this  particnlar  car  testified  that  on 
the  named  occasion  he  had  about  75  passen- 
gera  on  the  car;  that  the  car  would  carry 
125  or  130  passengers  at  a  time ;   that  he  had 

-carried  that  many  at  timte;  and  that  the 
car  would  seat  only  fortiheioM  people. 
There  was  evidence,  contradictory  of  that  of 
the  conductor,  tending  to  show  that  on  this 
occaslcMi  the  car  had  on  it  all  of  the  people 
Trho  could  get  upon  It ;  that  it  was  bringing 
a.  crowd  from  a  baseball  game ;  and  we  think 
that  undoubtedly,  if  the  plaintiff  boarded 
that  car  with  the  intention  of  paying  his  fare 
and  of  becoming  a  passenger,  instead  of  mere- 
ly stealing  a  short  ride,  then  he  was,  at  the 
time  of  his  Injuries,  a  passenger.    All  the 

■  «Tldence  shows  that  the  plalntlfC  boarded  the 


car  at  a  point  where  those  Intending  to  -be- 
come passengers  had  a  right  to  get  upon  de- 
fendant's cars,  and  where  the  plaintiff  had  a 
right  to  assume  that,  if  he  boarded  the  car, 
he  would  in  fact  become  a  passenger. 

[I]  5.  The  court,  at  the  written  request  of 
the  plaintiff,  gave  to  the  jury  the  following 
written  charge: 

"The  court  charges  the  jury  that,  if  they  are 
reasonably  satisfied  from  the  evidence  in  this 
case  that  the  plaintiff  was  a  passenger  upon  the 
street  car  of  the  defendant  at  the  time  of  his  in- 
juries, then  it  was  the  duty  of  the  employes  of 
the  defendant,  then  in  control  of  said  car,  to 
exercise  the  highest  degree  of  care,  skill,  and 
diligence  known  to  very  careful,  skillful,  and 
diligent  persons  engaged  in  like  business,  to 
avoid  injury  to  plaintiff ;  and  it  is  for  the  jury 
to  detennine,  under  the  evidence,  whether  or 
not  such  care,  skill,  and  diligence  was  exercis- 
ed by  the  employes  then  in  control  of  the  said 
car.**^ 

Under  the  authority  of  Iioulsvllle  &  Nash- 
ville Railroad  Co.  v.  Olascow,  179  Ala.  251, 
60  South.  103,  and  Birmingham  Railway, 
Light  &  Power  Co.  v.  Barrett,  179  Ala.  274,  80 
South.  263,  and  Southern  Railway  Co.  t.  Cnn- 
nlngham,  152  Ala.  147,  44  South.  658,  the 
above  charge  states  a  correct  propositlcm  of 
law. 

[7]  6.  The  trial  court,  at  the  written  re- 
quest of  the  plaintiff,  charged  the  Jury  as 
follows: 

"If  the  jury  are  reasonably  satisfied  from  the 
evidence  that  the  plaintiff  was  injured  in  the 
manner  and  form  alleged  in  the  complaint,  as  a 
proximate  consequence  of  defendant's  negli- 
gence, as  alleged  therein,  and  that  he  was  not 
guilty  of  contributory  negligence,  then  you  must 
find  a  verdict  for  the  plaintiff." 

Referring  to  a  charge  in  substantially  the 
same  language  as  that  of  the  above  charge, 
this  court,  In  Birmingham  Railway,  Light  & 
Power  Co.  v.  Barrett,  supra,  said: 

"The  second  written  charge  given  for  plaintiff 
required  a  verdict  for  her  if  the  jury  found  that 
'the  material  averments'  of  the  first  count  were 
true,  and  that  she  was  not  guilty  of  contribu- 
tory negligence.  If  this  charge  had  any  tenden- 
cy to  mislead  the  jury  as  to  the  proof  of  plain- 
tiff's case,  the  defendant  should  nave  requested 
an  explanatory  charge." 

An  examination  of  the  case  of  Birming- 
ham Railway,  Light  &  Power  Co.  v.  Barrett, 
supra,  will  show  that  the  questions  deter- 
mined In  that  case  received.  In  the  original 
opinion  and  in  the  opinion  which  was  writ- 
ten In  response  to  the  application  for  a  re- 
hearing, the  most  careful  consideration  of  all 
of  the  members  of  this  court.  Upon  the  au- 
thority of  that  case,  the  trial  court  in  this 
case  cannot  be  pnt  in  error  for  giving  the 
above-quoted  charge  to  the  jury. 

[8]  7.  The  trial  court,  at  the  written  re- 
quest of  the  plaintiff,  gave  to  the  Jury  the 
following  charge: 

"The  court  charges  the  jury  that  if  they  are 
reasonably  satisfied  from  the  evidence  in  this 
case  that  it  was  the  defendant's  general  custom, 
at  and  before  the  time  of  plaintiff's  injury,  to 
permit  passengers  to  ride  on  the  steps  of  its 
street  cars,  and  to  collect  fares  from  such  pas- 
sengers, at  times  when  snch  cars  and  their  plat- 
forms were  so  crowded  with  passengers  as  to 
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make  it  impossible  fot  aoy  more  passengers  to ' 
ride  inside  of  the  can  or  on  the  platform,  and  if 
tlie  jury  are  further  reasonably  satisfied  from 
the  evidence  that  such  custom  was  then  known 
to  the  motorman  and  conductor  who  were  en- 
gaged in  the  operation  of  the  car  from  which 
plaintiff  claims  to  have  fallen,  then  it  was  the 
duty  of  the  motorman  and  conductor  to  know 
whether  or  not  their  said  car  was  so  crowded 
as  to  require  any  passengers  to  ride  on  the 
steps  of  the  car,  and,  if  any  passengers  were 
riding  on  a  step  or  steps  because  of  the  crowd- 
ed condition  of  the  car  and  platform,  it  was  the 
duty  of  the  motorman  and  conductor  to  exer- 
cise skill  and  care  in  operating  the  car  to  avoid 
Injury  to  such  passengers." 

There  was  evidence  tending  to  stiow  that 
the  general  custom  of  the  defendant  loas  as 
the  above  charge  hyxwtheslzes  it  to  have  been, 
and  that  this  custom  was  known  to  the  con- 
ductor and  the  motorman  in  charge  of  this 
particular  car.  We  do  not  see  how  it  is  pos- 
sible for  a  motorman  in  charge  of  a  street 
car,  which  Is  so  crowded  with  passengers  as 
to  require  some  of  the  passengers  to  stand 
upon  the  steps  of  the  car,  not  to  be  apprised 
of  that  fact;  and,  when  a  car  is  In  such  con- 
dition, it  is  the  duty  of  both  the  conductor 
and  the  motorman  to  so  operate  the  car  as  to 
meet  the  increased  responsibilities  which  are 
thus  placed  upon  them.  A.  O.  8.  R.  R.  Co. 
v.  Gilbert,  supra;  B.  R.,  L.  &  P.  Ca  ▼.  Jung, 
supra. 

The  trial  court  committed  no  error  In  giv- 
ing the  above  charge  to  the  Jury.  It  cor- 
rectly states  the  law  as  applicable  to  some 
of  the  tendencies  of  the  evidence  In  this  case. 

[I]  8.  The  trial  court,  at  the  request  of 
the  plaintiff,  gave  to  the  jury  the  following 
other  written  charge: 

"Gentlemen  of  the  jury.  If  you  are  reasonably 
satisfied,  from  the  evidence  in  this  case,  that 
there  was,  to  the  knowledge  of  the  motorman 
and  conductor  in  charge  of  the  car  upon  which 
the  plaintiff  was  riding,  a  general  custom  of 
defendant,  at  and  before  the  time  of  plaintiff's 
injury,  to  permit  passengers  to  ride  upon  the 
steps  of  its  street  cars  when  the  cars  and  plat- 
forms were  so  crowded  as  to  prevent  passengers 
from  getting  within  the  car  or  on  the  platforms, 
and  if  you  are  further  reasonably  satisfied  from 
the  evidence  that  the  car  upon  which  plaintiff 
was  riding,  and  its  platforms,  were  so  crowded 
that  plaintiff  could  not  get  upon  the  platforms 
or  within  the  car,  and  that  plaintiff  was  a  pas- 
senger upon  said  car,  then  it  was  the  duty  of 
the  motorman  and  conductor  to  exercise  skill, 
care,  and  caution  in  the  operation  and  man- 
agement of  the  car,  so  as  to  avoid  injury  to 
plaintiff,  and  this  was  their  duty,  whether  or 
not  they  actually  saw  that  there  was  a  passen- 
ger upon  the  steps,  for,  under  such  circumstanc- 
es, the  law  charged  them  with  the  duty  of  know- 
ing the  situation  of  their  passengers.^' 

The  above  charge  may  have  possessed  a 
misleading  tendency  In  that  it  might  have 
been  construed  as  meaning  that  the  defend- 
ant company  was  under  the  duty,  under  the 
facts  hypothesized  In  the  charge,  of  pre- 
venting injury  to  passengers  under  any  and 
all  circumstances.  If  so,  this  misleading 
tendency  could  have  l>een  avoided  by  a  coun- 
tercharge, which  the  defendant  does  not  ap- 
pear to  have  asked.  The  court  cannot  be 
put  In  error  for  having  given  It    A.  G.  S.  R. 


R.  Co.  T.  Gilbert,  supra;  B.  R.,  U  &  P.  Ca 
V.  Jung,  supra. 

[1 0]  9.  Whether  It  Is  or  is  not  negligence,  as 
matter  of  law,  for  a  passenger  to  ride  upon 
the  steps  of  a  street  car,  depends  upon  the 
circumstances  of  each  particular  case.  Un- 
der some  of  the  tendencies  of  the  evidence  In 
this  case,  it  was  not  negligence,  as  matter  of 
law,  for  a  passenger  to  stand  upon  the  steps 
of  the  car  at  the  time  the  plaintiff  receiv- 
ed his  Injuries.  If  this  car  was  so  crowded 
that  the  plaintiff  had  to  stand  upon  the  steps, 
and  if  the  pltdntlff  was  then  a  passenger, 
and  if  it  was  the  custom  (as  some  of  the 
evidence  tended  to  show)  for  the  defendant 
to  permit  passengers  to  stand  upon  the  steps 
of  Its  cars  when  the  platforms  and  interior 
parts  of  Its  cars  were  crowded  with  pas- 
sengers, then  the  question  of  negligence  vel 
non  of  the  plaintiff  in  assuming  a  position 
upon  the  steps  was  a  question  for  the  Jury. 
A.  G.  S.  R.  R.  Ck).  V.  Gilbert,  supra. 

The  trial  court  cannot  be  put  In  error  tm 
giving  charge  A  to  the  Jury,  at  the  written 
request  of  the  plaintiff.  If  It  possessed  a 
misleading  tendency,  that  tendency  oould 
have,  if  the  defendant  had  requested  it,  been 
corrected  by  a  countercharge. 

[11]  10.  The  trial  court,  at  the  written  re- 
quest of  the  plaintiff,  gave  to  the  Jury  the 
following  other  written  charge: 

"The  court  charges  the  jury  that,  if  they  are 
reasonably  satisfied  from  the  evidence  in  this 
case  that  the  plaintiff  is  entitled  to  recover, 
then,  in  arriving  at  a  verdict,  it  is  the  duty  of 
the  jury  to  eonnider  whether  or  not  the  plain- 
tiff suffered  mental  and  physical  pain  on  ac- 
count of  injury  to  hig  leg,  and  whether  or  not 
he  was  rendered  a  cripple  for  life;  and  if  the 
jury  are  reatonaiPu  »ait»fied  from  the  evidence 
that,  ai  the  proximate  result  of  hit  injury  to 
hi»  leg,  he  did  suffer  mental  and  physical  pain, 
and  was  rendered  a  cripple  for  life,  it  M  the 
duty  of  the  jury  to  find  for  the  platntiff,  and  to 
render  such  a  verdict  as  the  jury  find  to  be  suf- 
ficient to  compensate  the  plaintiff  for  pain  and 
suffering  and  his  crippled  condition,  but,  of 
course,  your  verdict  could  in  no  event  l>e  great- 
er than  the  amount  claimed  in  the  complaint" 

This  charge  must,  of  course,  b«  considered 
as  a  whole.  If  the  ItaUcized  part  of  It  was 
considered  alone,  manifestly  It  would,  under 
the  evidence,  have  amounted  to  the  general 
affirmative  charge  In  favor  of  the  plaintiff. 
No  such  purpose  was  entertained  by  the 
court,  as  the  entire  proceedings  on  the  trial 
demonstrate.  When,  as  must  be  done,  the 
Italicized  part  of  the  charge  Is  considered  in 
connection  with  the  other,  especially  pre- 
ceding, parts  of  it,  clearly  the  meaning  of 
the  court  could  not  have  been  mistaken. 
There  was  no  error  in  giving  said  charge. 

11.  In  the  above  opinion  we  have  dis- 
cussed those  questions  which,  after  a  careful 
examination  of  the  record,  seem  to  deserve 
attention  at  our  hands.  To  some  of  the  ques- 
tions discussed  In  briefs  of  counsel  we  have 
not  referred,  but  we  have  carefully  consid- 
ered all  of  them,  and  we  find  that  the  trial 
court  committed,  as  to  them,  no  reversible 
error.    This  case  was,  under  the  pleadings 
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«nd  tbe  evidence,  one  for  the  Jury-  l^e  Jnry 
-determined  tbe  Isanes  In  ftiror  of  the  plaln- 
tlif ;  and,  as  we  find  no  reversible  error  In 
the  record,  the  Judgment  of  tbe  trial  oonrt 
must  be  a£Brmed. 
Affirmed. 

McCLBLLAN,  8AXBB,  and  80MER- 
TILIiB,  JX,  concur. 

C190  Ala.  tn) 

DOZIEB  y.  WOODS.    (No.  18L) 

(Supreme  Ck>art  of  Alabama.    Not.  7,  1914. 

Behearing  Denied  Dec.  17,  1014.) 

1.  HlOHWATS    ^»172  — Tl8«    aw    ^IaHWAT  — 

Dux  Cabb. 

XraTelen  on  a  public  highway  must  con- 
duct themselvea  reaaonably  to  avoid  injuring 
other  travelers. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  »  459,  460;   Dec  Dig.  «=>lf2.] 

2.  HlQHWATB  «=>1S4— IRJUBIKS  ST  AUTOICO* 

Bujt  TO  Pebsonb  ow  Foot  —  Complaint  — 

SCTFICIKNCT. 

A  complaint  is  not  demurrable, .  where  it 
alleges  facts  that  show  defendant  owed  plain- 
tiff a  duty  as  being  both  in  use  of  a  public  liigh- 
way,  defendant  in  his  automobile  and  plaintiff 
on  foot,  and  further  alleges  negligent  perform- 
-ance  or  neglect  of  tbe  duty  owed  plaintiff  by 
defendant  under  such  facts. 

[Ed.  Note.— For  other  cases,  see  Highways, 
■Cent  Dig.  H  471-474;    Dec.  Dig.  <8=>184.] 

3.  HlQHWATB  ^=>176— lNJT7BnE8   BT  AUTOMO- 

bzlkM:;ontbibutobt  Neouoknce. 

Where  plaintiff  was  driving  a  cow  and  calf 
along  a  country  road,  she  owed  no  duty  to  look 
and  listen  for  the  approach  of  defendant's  au- 
tomobile from  the  rear,  when  defendant  saw 
her  first  at  a  distance  of  76  yards,  being  in  her 
rear,  knew  that  she  did  not  near  his  horn,  and 
kept  on  until  he  struck  her,  and  therefore  she 
was  entitled  to  affirmative  instructions  in  her 
behalf  as  to  his  plea  of  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Highways, 
-Gent.  Dig.  {  465 ;   Dec.  Dig.  <S=»176.] 

4.  HiGHWATs  «=>184— Wanton  ob  Rxckixss 
Use  or  Automobile— Question  ,fob  Jubt. 

EJvidence  held  sufficient  to  go  to  tbe  jury  as 
to  whether  defendant  in  operating  an  automobile 
showed  such  reckless  indifference  to  the  plain- 
tiff's rights  as  to  amount  to  wantonness. 

[EZd.  Note.— For  other  cases,  see  Highwsys, 
Cent  Dig.  tl  471-474;    Decrbig.  «8=»l84.] 

Appeal  from  Circuit  C!oiirt,  Montgomery 
County;  W.  W.  Pearson,  Judge. 

Action  by  Lula  Woods  against  Oeorge  Do- 
xier  for  damages  for  being  struck  by  an  auto- 
mobile. Judgment  for  plaintiff  In  the  sum 
of  $150,  and  defendant  appeals.  Transferred 
from  Court  of  Appeals.    Affirmed. 

Tbe  first  count  states  that  defendant  was 
In  charge  of  an  automobile,  and  did  negli- 
gently nm  said  automobile  upon  or  against 
plaintiff,  who  was  then  and  there  on  the 
Mt.  Meigs  Boad,  a  public  road  or  highway 
In  said  county,  and  by  reason  of  said  negU- 
S&ace,  and  as  a  proximate  consequence  there- 
of, plaintiff  received  personal  injuries,  which 
are  set  out  in  extenso.  Count  2  states  that 
defeadant  was  engaged  in  operating  an  au- 
tomobile in  the  county  of  Montgomery  and 


state  of  Alabama,  and,  while  so  operating 
said  automobile  upon  or  along  the  Mt  Meigs 
Boad  in  said  county,  defendant  was  so  neg- 
ligently operating  said  automobile  that  by 
reason  thereof,  and  as  a  proximate  conse- 
quence thereof,  said  automobile  collided  with 
plaintiff,  who  was  then  and  there  upon  said 
Mt  Meigs  Boad,  a  public  road  in  said  coun- 
ty, and  by  reason  thereof  plaintiff  received 
the  following  personal  injuries,  which  are  set 
out  Count  8  states  the  same  facts  as  count 
1,  but  with  the  averment  that  defendant  did 
wantonly  or  willfully  run  said  automobile 
upon  or  against  plaintiff.  Tbe  demurrers 
raise  tbe  questioa  discussed  in  tbe  opinion. 

L.  A.  Sanderson,  of  Montgomery,  for  ap- 
pellant Hill,  mil.  Whiting  &  Stem,  of 
Montgomery,  for  appellee. 

DB  OBAFFENBIED,  J.  [1]  Travelers  up- 
on a  public  highway  owe  a  duty  to  others 
traveling  upon  such  highway,  and  that  .duty 
requires  them  to  so  reasonably  conduct  them- 
selves in  tbe  use  of  tbe  highway  as  that 
they  will  not  injure  others  who  are  also 
traveling  upon  such  highway. 

[2]  In  this  case  each  simple  negligence  count 
shows  that  the  defendant  was  traveling  in 
an  automobile  upon  a  public  highway,  and 
that  the  plaintiff  was  lawfully  walking  along 
such  highway.  Tbe  law  therefore  cast  the 
duty  on  the  defendant  to  drive  his  automo- 
bile in  such  a  reasonable  way  as  not  to  in- 
jure the  defendant  Each  sunple  negligence 
count  of  the  complaint  shows  therefore  that, 
at  tbe  time  tbe  plaintiff  was  injured,  tbe  de- 
fendant owed  tbe  plalntifl  a  duty,  and,  this 
being  true,  tbe  general  allegation  in  the 
counts  showing  that  the  defendant  negligent- 
ly i)erformed  the  duty,  or  performed  it  in  a 
negligent  manner,  and  that  the  plaintiff  was 
thereby  injured,  was  sufficient  These  counts 
— ^the  first  and  second — were  not  subject  to 
the  defendant's  demurrer.  Sloss-Sheffleld 
Steel  &  Iron  Co.  v.  Wdr,  179  Ala.  227,  60 
South.  851;  Terrlll  v.  Walker,  6  Ala.  App. 
535,  59  South.  775;  Adler  v.  Martin,  179 
Ala.  97,  59  South.  597. 

1.  The  evidence  In  this  case  all  shows  that 
the  plaintiff  was  oblivious  of  tbe  approach 
of  the  automobile  until  the  moment  she  re- 
ceived her  injuries.  She  was  on  a  highway — 
not  in  a  town  or  city — driving  a  cow  and 
calf.  Her  attention  was  directed  to  the  cow 
and  ealf,  and  this  the  defendant  knew,  and 
he  also  knew  that  she  was  Ignorant  of  bis 
approach.  He  says  that  he  sounded  his  horn, 
but  be  also  says  that  he  knew  that  she  did 
not  hear  him.  The  defendant  approached 
tbe  plaintiff  from  tbe  rear,  and  be  shows  by 
his  testimony  that  when  he  first  saw  her 
she  was  75  yards  ahead  of  him,  with  her 
back  to  him,  and  that  she  continu»>(l  walk- 
ing along  the  road  with  her  back  to  him  until 
the  moment  of  tbe  injury. 

Under  the  circumstances  shown,  the  plaln- 


^ss>For  otlMr  casM  see  um*  toplo  and  KST-NUUBBR  In  all  Kay-Numbered  Dlgeeu  and  Indexes 


Digitized  by 


Google 


284 


67  SOUTHERN  REPORTER 


(Ala. 


tiff  owed  the  defendant  no  duty  to  look  or 
listen  for  the  approach  of  his  antomobile. 
Adier  ▼.  Martin,  aupra;  Terrlll  y.  Walker, 
snpra. 

[3]  The  plalntur  was  entitled  to  affirma- 
tive Instructions  In  her  behalf  as  to  the  plea 
of  contributory  negligence. 

2.  We  are  inclined  to  think  from  die  size 
of  the  plalntUTs  verdict  that  the  jury  gave 
her  nothing  under  the  wanton  (third)  count. 
There  were  circumstances  shown  by  some  of 
the  testimony,  from  which  the  jury.  If  they 
beUeved  that  testimony,  had  the  right  to  In- 
fer that  at  the  time  of  the  injury  the  defend- 
ant was  traveling  at  a  much  greater  rate  of 
speed  than  four  or  five  miles  per  hour.  The 
defendant  testified  that  he  stopped  his  auto- 
mobile at  the  point  where  the  plaintiff  re- 
ceived her  injuries.  In  other  words,  that  he 
stopped  his  automobile  instantly,  a  thing 
which  he  could,  of  course,  have  done  if  he 
was  then  traveling  at  the  rate  of  only  four 
or  five  miles  per  hour.  On  the  other  hand, 
a  woman,  Pinkey  Jenkins,  testified,  in  one 
part  of  her  testimony,  that  "the  automobile 
had  gone  a  little  piece  beyond  her."  In  an- 
other place,  she  said,  "The  automobile  was 
standing  right  close  to  where  she  was  on  the 
ground." 

[4]  Wo  think  that  the  testimony  not  only 
contradicts  the  testimony  of  the  defendant  as 
to  the  speed  of  the  automobile,  but  that,  tak- 
ing Into  consideration  the  situation  of  the 
plaintiff — she  was  driving  a  cow  with  a  rope 
and  belaboring  the  cow  with  the  rope  at  the 
time  of  the  accident — and  that  the  defendant 
knew  of  the  situation  of  the  plaintiff,  and 
that  she  was  oblivious  of  his  approach,  the 
jury  might  have  inferred  that  the  defendant, 
on  the  occasion  and  under  the  circumstances 
named,  drove  his  automobile  In  such  a  way 
and  at  such  speed  as  to  indicate  that  reck- 
less Indifference  to  the  rights  of  the  plaintiff 
as  amounted  to  wantonness.  The  defendant 
himself  testifies  that  the  plaintiff,  when,  or 
just  after,  she  waa  struck,  "was  on  the  fen- 
der of  the  car,"  and  that  she  "stayed  on  It 
possibly  a  second."  The  defendant.  It  is  true, 
testified  that  the  plaintiff,  being  startled  by 
the  automobile,  jumped  on  the  fender  and 
then  fell  off.  The  plaintiff,  however,  testified 
that  "the  automobile  ran  in  and  picked  her 
up  and  threw  her  out  into  the  road  and 
knocked  her  unconscious."  Here,  then,  Is  a 
direct  conflict  as  to  the  manner  of  the  Injury, 
and  also,  we  think,  a  conflict  as  to  the  speed 
of  the  automobile.  An  automobile  going  four 
or  five  miles  an  hour,  and  which  was  stop- 
ped instantly,  could  hardly  have  run  into  the 
plaintiff  and  then  "picked  her  up  and  thrown 
her  out  into  the  road  and  knocked  her  un- 
conscious." 

Under  all  the  evidence,  the  trial  judge  was 
not  authorized  to  take  the  question  of  wan- 
tonness vel  non  from  the  jury.  Bates  v. 
Harte,  124  Ala.  427,  26  South.  898,  82  Am. 


St  Rep.  186;   2  Mayf.  Dig.  p.  562,  subd.  18. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

ANDERSON,  a  J.,  and  MoOLELLAN  and 
MAYFIELD,  JJ.,  concur. 


(190  Ala.  SS9) 
HARRIS  V.  HIU*.     (No.  63.) 
(Supreme  C!ourt  of   Alabama.     Nov.  7,   1914. 
Rehearing  Denied  Dec  17,  1914.) 

1.  Landlord   and   Tenant   «=>283— Statu- 

TOBT  EJECTUSNT— NOTICK. 

In  a  landlord's  statutory  action  in  the  na- 
ture of  ejectment,  triable  in  a  court  of  record, 
the  ten  days'  written  notice  required  by  Code 
1907,  §  4263,  in  summary  actions  in  unlawful 
detainer  brought  and  tried  before  a  justice  of 
the  peace  is  not  necessary,  but  a  notice  to  quit 
is  necessary  to  terminate  the  tenancy,  and, 
where  the  tenancy  is  from  month  to  month, 
a  month's  notice  is  necessary,  but  such  notice 
need  not  be  in  writing. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  §{  1189-1192;  Dec.  Dig. 
«=>283.] 

2.  Landlord  and  Tenant  €=3286 — Statu- 
tory Ejsctmknt—Evidkncb— Tenancy. 

Evidence  in  such  action  hdd  to  authorize  a 
finding  that  the  contract  between  the  landlord 
and  tenant  contemplated  and  created  a  tenancy 
from  month  to  month. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  §|  1187,  1193-1197,  1199- 
1204 ;   Dec.  Dig.  €=>285.] 

3.  Landlord  and  Tenant  €=^285 — Statdto- 
ET  Ejectment— Evidence— Verbal  Notick 
to  Quit. 

In  snch  action  evidence  held  to  authorize 
a  finding  of  a  verbal  notice  to  quit  given  by  the 
landlord  more  than  30  days  before  the  suit 
brought 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent.  Dig.  «  1187,  1193-1197,  1199- 
1204 ;    Dec.  Dig.  <S=3285.] 

4.  Landlord  and  Tenant  ^=a285— Statuto- 
ry Bjectmeni^Recovery. 

A  landlord  showing  title  in  himself,  and 
who,  having  given  the  notice  necessary  to  ter- 
minate the  tenancy,  had  a  right  to  the  possession 
at  the  commencement  of  bis  suit  was  entitled 
to  a  judgment  for  the  land. 

[Ed.  Note. — For  other  cases,  see  Landlord  and' 
Tenant  Cent.  Dig.  »  1187,  1193-1197,  1199- 
1204;  Dec.  Dig.  <»=>285.] 

Appeal  from  Circuit  Court  Montgomery 
<%unty;   Armstead  Brown,  Jndge. 

Ejectment  by  William  Hill  against  Kln- 
cheon  Harris.  Judgment  for  plaintiff,  and 
defendant  appeals.    Afiirmed. 

Evans  &  Parrish,  of  Montgomery,  for  ap- 
pellant Hill,  Hill,  Whiting  &  Stern,  of 
Montgomery,  for  appellee. 

DB  GRAFFBNRIED,  J.  Under  the  evi- 
dence In  this  case  the  trial  judge  waa  au- 
thorized to  find  that  more  than  two  years  be- 
fore the  suit  was  brought  William  HiU  rent- 
ed the  lands  sued  for  to  Klncbeon  Harris,  by 
the  month,  at  a  rental,  to  be  paid  at  the  end 
of  each  month,  of  $10  per  month.  He  was 
also  authorized  to  find  that  for  a  period  Elln- 
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dieon  Harris  paid  William  Hill  the  rent 
montbly,  bnt  that,  finally  he  became  negli- 
gent about  the  matter,  paid  his  landlord 
some  money  as  his  convenience  suited  him, 
and  then,  at  last,  quit  paying  any  rent  at  all. 
He  was  authorized  to  find  that  for  at  least 
six  months  before  the  suit  was  brought  the 
tenant  not  only  refused  to  pay  the  landlord 
any  rent,  but  that  he  also  refused,  upon  de- 
mand made  before  this  suit  was  brought,  and 
more  than  30  days  before  the  suit  was  brought, 
to  vacate  the  premises  and  deliver  possessicm 
of  them  to  his  landlord.  The  landlord  testi- 
fied as  a  witness  in  the  case,  and  the  follow- 
ing excerpt  from  his  testimony  will  illus- 
trate the  situation  which  confronted  the 
trial  judge  when  he,  upon  the  evidence,  ren- 
dered a  judgment  In  favor  of  the  landlord: 
"The  trade  was  to  rent  My  wife  said.  The 
place  is  worth  SIO  per  month,'  and  I  said, 
'Tea ;  the  place  is  worth  $10  per  month,'  and 
Kincbeon  Harris  said  he  would  take  it  He 
rented  it  by  the  month.  When  I  tried  to  get 
possession  he  had  been  renting  it  about  a  year, 
I  think,  or  a  year  and  two  or  three  months. 
He  got  in  possession  of  it  and  wouldn't  pay  me 
no  rent.  Just  stayed  in  it  I  tried  to  get  him 
out,  and  he  would  not  get  ont  •  •  •  The 
last  rent  I  collected  from  Kincheon,  I  think, 
was  in  March  or  April,  1912.  He  paid  me  $1.80 
on  May  4,  1912.  He  made  no  payment  after 
that  time.  •  •  •  Before  bringing  this  suit  I 
made  demand  on  him  to  get  out  and  he  refused 
to  get  out" 

This  suit — a  statutory  action  in  the  nature 
of  ejectment — ^was  brought  on  November  4, 
1912.  The  evidence  does  not  show  that  there 
was  a  written  demand  by  the  landlord  upon 
the  tenant  to  vacate,  and  we  presume  that 
the  demand  was  a  verbal  demand. 

[1 , 2]  1.  The  10  days'  written  notice  which 
is  required  in  actions  of  unlawful  detainer 
(see  section  4263  of  the  Code  of  1907,  in 
which  an  "unlawful  detainer"  is  defined)  has 
no  applicability  to  this  case.  This  is  an  ac- 
tion of  ejectment,  and  not  an  action  of  un- 
lawful detainer,  and  the  above  subdivision 
of  the  Code  reference  to  10  days'  written  no- 
tice applies,  not  to  an  action  of  ejectment 
which  Is  triable  in  a  court  of  record  and  by 
a  Jury,  but  to  an  action  of  unlawful  detain- 
er, a  summary  action  which  may  be  brought 
before  and  tried  by  a  Justice  of  the  peace. 
This  is  shown,  not  only  by  the  language  of 
the  above  section  and  its  kindred  sections, 
but  also  by  the  construction  which  was  plac- 
ed upon  the  above  section  by  this  court  in 
MbDevitt  v.  Lambert,  80  Ala,  636,  2  South. 
438.  In  that  case  this  court,  through  Stone, 
C.  J.,  said: 

"The  present  action,  it  wOl  be  remembered,  is 
for  unlawful  detainer — a  statutory  action — which 
must  be  prosecuted,  la  the  first  instance,  before 
a  justice  of  the  peace.  'An  unlawful  detainer  is 
where  one  who  has  lawfully  entered  into  posses- 
sion of  lands  or  tenements,  after  the  termina- 
tion of  his  possessory  interest  refuses,  on  de- 
mand in  writing,  to  deliver  the  possession  there- 
of to  any  one  lawfully  entitled  theretOjhis  agent 
or  attorney.'  Code  1876,  g  3607.  The  notice 
here  referred  to  is  not  the  notice  to  terminate 
a  lease,  which  we  have  been  considering.  The 
notice  to  terminate  can,  in  the  natoie  of  tilings. 


be  necessary  or  proper,  only  while  the  tenant 
is  in  possession  under  a  lease,  express  or  im- 
plied. It  he  is  a  mere  intruder  or  trespasser, 
be  is  not  entitled  to  notice  to  quit.  Forcible 
entry  and  detainer  is  the  proper  remedy  for 
evicting  snch  trespasser.  When,  however,  as 
in  this  case,  the  entry  is  lawful,  and  the  tenancy 
continues  by  the  terms  of  the  contract  until 
properly  terminated  by  notice  to  quit  that  no- 
tice, in  the  very  nature  of  things,  must  be  given 
before  the  lease  expires,  and  while  the  defendant 
has  the  lawful  right  to  retain  possession;  this 
because  in  a  tenancy  from  month  to  month  the 
tenant  has  the  lawful  right  to  retain  possession, 
and  his  lease  does  not  expire  antil  it  is  ter- 
minated by  a  proper  notice  to  quit,  as  we  have 
stated  atx>ve.  The  notice  for  which  section  3697 
makes  provision  is  an  entirely  distinct  proceed- 
ing, but  is  nevertheless,  a  necessary  constituent 
of  our  statutory  unlawful  detainer.  The  one 
notice  has  for  its  object  tiie  termination  of  an 
existing  lease,  wtiich,  in  the  absence  of  such 
notice,  will  sanction  and  Justify  the  tenant's 
continued  possession.  This  can  only  be  neces- 
sary when,  in  its  absence,  the  tenant  has  the 
lawful  right  to  retain  possession.  The  other  can 
be  given  only  after  the  termination  of  the  pos- 
sessory interest ;  and  in  all  cases  where  there  has 
been  a  previous  lawfnl  possessory  interest,  and 
the  wron?  consists  in  holdina  over  without  au- 
thority, this  notice  is  none  of  the  necessary  con- 
stituents of  the  statutory  tort  known  as  'unlaw- 
ful detainer.'  Code,  (  3697.  Without  such  no- 
tice, the  summary  jurisdiction  of  a  justice  of  the 
peace  does  not  attach.  So,  in  cases  like  this. 
It  would  seem  two  notices  are  necessary."  Mc- 
Devitt  V.  Lambert  80  Ala.  540,  2  South.  438. 

The  aectlmi  referred  to  In  the  above  quota- 
tion as  section  3697  of  the  Code  of  1876  is 
now  section  4263  of  the  Code  of  1907,  and 
to  which  section  we  have  above  referred. 

In  the  situation  of  the  plaintiff,  if  this  had 
been  an  action  of  unlawful  detainer,  instead 
of  an  action  of  ejectment,  the  tenant  would 
have  been  entitled  to  his  notice  to  quit  for 
the  purpose  of  terminating  his  tenancy,  and 
then  to  the  10  days'  notice  in  writing,  in 
order  that  he  might  have  a  convenient  time 
within  which  to  actually  vacate  the  premises. 
In  this  action  of  ejectment  the  notice  to  quit 
was  necessary  to  put  an  end  to  the  tenancy, 
Init  the  10  days'  written  notice  to  vacate  was 
not  necessary.  An  action  in  ejectment  is  not 
so  quick  as  that  of  an  action  of  unlawful  de- 
tainer and  the  reasons  for  the  10  days'  writ- 
ten notice  required  in  action  of  unlawful 
detainer  do  not  exist  McDevitt  v.  Lambert, 
supra. 

2.  The  evidence,  we  think,  authorized  the 
trial  Judge  to  find  that  the  contract  be- 
tween this  landlord  and  tenant  contemplated 
a  rental  by  the  month  so  long  as  it  suited 
the  mutual  wishes  of  the  landlord  and  the 
tenant  to  continue  their  relations  as  land- 
lord and  tenant  The  tenant  was,  therefore, 
in  lawful  possession  of  the  lands,  as  a  tenant 
from  month  to  month.  The  landlord  could, 
without  reason,  put  an  end  to  this  tenancy, 
but,  to  do  so,  the  law  required  him  to  give 
the  tenant  a  month's  notice  to  quit  The 
tenanb  was  therefore,  before  this  action 
could  lawfully  be  brought,  entitled  to  a 
month's  notice  to  quit  This  notice  to  quit, 
however,  is  not  required  by  the  law  to  be 
in  writing.    Ten  days'  written  notice  must 
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be  given  to  terminate  a  tenancy  at  will  (sec- 
tion 4732  of  the  Cbde  of  1907),  but  there  is  no 
reqnirement  of  any  of  onr  statutes  that  a 
notice  to  quit  to  other  than  a  tenant  at  will 
shall  be  in  writing.  Our  legislators  have 
been  content  to  leave  that  matter  to  the  rules 
of  the  common  law,  and  at  common  law  a 
verbal  notice  to  quit,  unless  there  was  some 
special  agreement  of  the  parties  to  the  con- 
trary, was  sufficient,  and  a  verbal  notice  to 
quit  is,  In  this  state,  except  as  to  tenancies 
at  will,  sufficient.  24  Cyc.  1332,  subd.  4,  and 
authorities  there  dted  in  notes  30  and  31. 

[S]  3.  In  our  opinion,  there  was  evidence 
from  which  the  trial  judge  was  authorized 
to  find  that  a  verbal  notice  to  quit  was  given 
this  tenant  by  his  landlord  more  than  30  days 
before  this  suit  was  brought  The  evidence, 
indeed,  might  have  been  made  more  spedflc 
on  the  subject,  but  the  following  excerpts 
from  the  testimony  of  the  landlord,  when 
given  a  reasonable  construction — ^and  in  con- 
struing a  notice  to  quit  the  courts  will  look 
to  the  intent  of  the  parties,  and  will  nphold 
It  if  it  be  "so  cer&ln  as  that  the  tenant  can- 
not misunderstand  it"  (24  Cyc.  pp.  1332  and 
1333,  subd.  4) — will,  we  think.  Indicate  that 
the  notice  was  given  more  than  30  days  be- 
fore the  suit  was  brought: 

"Before  bringing  this  suit  I  made  demand  on 
him   to   get   out,  and   he   refused   to  get  out. 

•  •  •  When  I  tried  to  get  possession  he  had 
been  renting  it  about  a  year,  I  think,  or  a  year 
and  two  or  three  months.  He  got  in  posses- 
sion  of  it  and  wouldn't  pay  me  no  rent.  I  tried 
to   get   bim   out,   and   be   would   not  get   out. 

*  *  *  He  came  around  to  my  bouse  one  nigbt 
and  rented  it  from  me,  and  that  has  been  2  or 
2%  years  ago." 

There  was,  therefore,  abundant  evidence 
in  the  case  to  justify  the  trial  judge  in  find- 
ing that  the  notice  to  quit  was  given  more 
than  a  month  before  the  suit  was  brought 

[4]  This  being  true,  the  landlord  had  a 
right  to  the  possession  of  the  land  at  the 
commencement  of  the  suit  He  not  only 
showed  this,  but  he  also  showed  title  In  him- 
self. He  was,  therefore,  entitled  to  a  judg- 
ment for  his  land.  Bush  v.  E^iller,  173  Ala. 
511,  55  South.  1000;  McDevltt  v.  Lambert, 
snpra. 

There  is  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
SOMERTILLE,  JJ.,  concur. 

(190  Ala.  409) 

STATE    for    Use    of    ALABAMA    INSANE 

HOSPITAL,  V.  MOBILE  & 

O.  R.  (X).     (No.  737.) 

(Supreme   Court  of  Alabama.     Nov.   7,  ldl4. 

Rchcnring  Denied  Dec.  17,  1014.) 

Public    Lands    <S==»61  —  Convetancb— Evi- 
dence. 

.\ct  of  April  4,  1011  (Acts  1911,  p.  192), 
authorizing  the  introduction  in  evidence  of  doc- 
uments executed  prior  to  1870  by  the  Governor 


or  his  secretary  purporting  to  convey  state 
lands,  but  ineffective  as  such  conveyance,  giving 
such  documents  a  prima  facie  eyidential  effect, 
is  not  in  violation  of  the  federal  or  state  Con- 
stitution. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  192-213;   Dea  Dig.  «=»61.] 

Appeal  from  (Chancery  Court  Mobile  Ooua- 
ty ;  Thomas  H.  Smith,  Chancellor. 

Bill  by  the  State  of  Alabama,  for  the  use 
of  the  trustees  of  the  Alabama  Insane  Hos- 
pital, to  settle  title  to  land,  and  for  an  ac- 
counting for  all  the  lumber  cut  and  manu- 
factured from  said  lands,  and  the  turpentine 
and  rosin  obtained  from  the  same.  Decree 
for  respondent,  and  complainant  appeals. 
A£9rmed. 

W.  A.  Onnter,  of  Montgomery,  and  S.  W. 
John,  of  Birmingham,  for  appellant.  S.  R. 
Prince  and  P.  J.  Yerger,  both  of  Mobile,  for 
appellee. 

ANDERSON,  O.  J.  The  legal  questions  In- 
volved in  this  appeal  have  been  fully  dis- 
cussed and  considered  by  this  court  and  de- 
cided adversely  to  the  contention  of  the  ap- 
pellant and  we  do  not  fe^  disposed  to  depart 
from  said  holding.  Jonian  v.  McClure  Lum- 
ber Co^  170  Ala.  289,  64  South.  415;  Turner 
V.  Davis,  64  South.  958;  Brannan  v.  Henry, 
175  Ala.  454,  57  Soutb.  967. 

In  the  last  case  supra  the  constitutionality 
of  the  act  of  1911  (page  192)  was  considered, 
and  the  same  was  declared  to  be  constitution- 
al, and  we  repeat  that  the  said  act  Is  not  re- 
pugnant to  the  federal  or  state  Constitution. 
This  act  is  unlike  the  one  condemned  in  the 
case  of  Bailey  v.  Alabama,  219  U.  S.  219, 
31  Sup.  Ct  145,  55  L.  Ed.  191. 

The  decree  of  the  chancery  oonrt  is  af- 
firmed. 

Affirmed. 

McCLELLAN,  MAYFIELD,  and  SOMER- 
VILLE,  JJ.,  concur. 


(UO  Ala.  574) 
MT.  VERNON  LUMBER  CO.  v.  8HEPABD 
et  al.    (No.  850.) 

(Supreme  Court  of  Alabama.     Nov.  19,  1914.) 

Ejectmeitt  ®=»9— Right  to  Maintain. 

Though  ejectment  is  a  proper  remedy  for 
recovery  of  possession  of  standing  timber,  plain- 
tiff cannot  maintain  it;  the  time  limited  by  its 
contract  of  purchase  for  removal  thereof  having 
expired,  so  that  it  has  no  legal  right  to  enter 
on  the  land,  and  would  be  a  trespasser  if  it 
did  so. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  U  16-29;  Dec.  Dig.  «=»9.] 

Appeal  from  Law  and  Equity  Court,  Mo- 
bile County ;  Saffold  Bemey,  Judge. 

Ejectment  by  the  Mt  Vernon  Lumber  Com- 
pany against  Kate  T.  Shepard  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Affirmed. 
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Errln  &  McAleer,  of  Mobile,  for  appellant 
Gregory  L.  ft  H.  T.  Smith,  of  Mobile,  for  ap- 
pellees. 

ANDEntSON,  O.  J.  It  was  admitted  upon 
the  trial  that  tbe  legal  title  to  the  land  was  in 
Kate  Shepard,  and  this  being  tme,  the  plain- 
tiff could  not  recover  the  same,  which  was 
covered  by  the  first  count 

The  second  count  however,  sought  a  recov- 
ery of  the  timber,  and  not  the  land,  and  we 
think  the  finding  of  the  trial  court  in  favor 
of  the  defendants  as  to  this  count  was  also 
free  from  error.  It  is  needless  for  us  to  de- 
termine the  character  or  nature  of  the  timber 
that  was  conveyed  by  the  contract,  for  the 
reason  that,  whatever  timber  may  have  been 
thereby  conveyed,  the  contract  expressly  lim- 
ited the  time  of  removal  to  five  years,  which 
said  time  had  expired  before  bringing  this 
action  of  ejectment  Under  the  previous  de- 
cisions of  this  court,  the  owner  of  the  tim- 
ber had  no  legal  right  to  enter  upon  the  land 
after  the  expiration  of  the  time  limited,  and 
would  be  a  trespasser  if  he  did  so.  Zimmer- 
man V.  Daffln,  149  Ala.  880,  42  South.  858,  0 
Lu  K.  A.  (N.  S.)  663,  123  Am.  St  Rep.  68; 
Goodson  V.  Stewart  154  Ala.  660,  46  South. 
230 ;  Mt  Vernon  Ck>.  v.  Shepard,  180  Ala.  148, 
60  South.  826.  If,  therefore,  the  plaintiff 
had  no  legal  right  to  enter  upon  the  land, 
and  would  be  a  trespasser  if  he  did  so,  not- 
withstanding he  may  have  been  the  owner  of 
tbe  timber,  he  could  not  maintain  an  action  of 
ejectment,  either  for  the  land,  or  the  timber 
as  separable  from  the  land.  Ward  v.  Moore, 
180  Ala.  403,  61  South.  303. 

This  case  has  been  before  this  court  in  dif- 
ferent form,  and  is  reported  in  ISO  Ala.  148, 
60  South.  825,  and  we  do  not  understand  the 
opinion  there  as  holding  or  stating  that  this 
plaintiff  could  maintain  an  action  of  eject- 
ment for  the  timber  in  question  against  this 
defendant  It  is  true  tbe  opinion  lays  down 
the  broad  proposition  that  standing  timber  is 
a  part  of  the  realty,  and  that  ejectment  is 
an  appropriate  remedy  to  recover  its  posses- 
sion; but  we  did  not  hold  that  the  action 
could  be  maintained  by  this  plaintiff,  or  any 
other  person  who  had  lost  his  right  to  go 
upon  the  land,  and  who  would  be  a  trespasser 
if  he  did  so.  Indeed,  the  fourth  paragraph  of 
the  opinion  as  set  out  on  page  155  in  180  Ala. 
and  on  page  828  in  60  South,  reiterates  the 
doctrine  that  if  the  grantee  under  a  timber 
sale  delays  going  upon  the  land  beyond  the 
expiration  of  the  time  limit  fixed  by  the  con- 
tract, or  beyond  a  reasonable  time  when  no 
limit  is  fixed  by  the  contract,  he  is  guilty  of 
trespass  in  entering  upon  tbe  land. 

The  case  of  Harrell  v.  Mason,  170  Ala.  282, 
54  South.  105,  Ann.  Cas.  1912D,  585,  was  not 
an  action  of  ejectment,  and  there  is  nothing 
In  tbe  opinion  that  could  indicate  that  this 
plaintiff  or  the  owner  of  the  timber  there 
could  maintain  ejectment  for  tbe  timber  after 


the  expiration  of  the  time  limit  for  going 
upon  the  land.  Nor  are  the  cases  of  Smith 
Lumber  Co.  v.  Jemlgan,  64  South.  300,  and 
Inglls  V.  Freeman,  137  Ala.  298,  S4  South. 
394,  in  conflict  with  the  present  holding. 
They  simply  hold  that  a  plaintiff  claiming 
the  timber  can  test  his  right  and  title  to  the 
trees  in  an  action  at  law.  They  do  not  hold 
that  a  claimant  of  the  timber  can  maintain 
ejectment  for  same  after  he  has  lost  his  right 
to  go  upon  the  land,  and,  indeed,  neither  of 
these  cases  took  account  of  whether  or  not 
the  claimants  therein  had  or  had  not  lost 
their  right  of  entry  upon  the  land. 

The  Judgment  of  the  law  and  equity  court 
is  affirmed. 

Affirmed. 

MATFIBLD,  SOMBBVILIiB,  and  GARD- 
NER, JJ,,  concur. 


(190  Ala.  Sll) 

DH   YAMPEET   «t  al,  v.   DUNCAN. 

(No.  636.) 

(Supreme  Court  of   Alabama.     Nov.  7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  Appeal  and  Ebbob  <S=»1099— Subskqubrt 
Affbal— FoBiiEB  Dkcision  as  LiAW  op 
Casc. 

The  oonstractioik  of  an  item  of  a  will  in 
the  opinion  on  a  former  appeal  will  be  adhered 
to  on  a  subsequent  appeal,  where  tbe  argument 
is  not  persaasive  of  error  in  the  former  opin- 
ion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I!  4370-4379;  Dec.  iMg.  <8=» 
1099.] 

2.  Wttus  *=>590— CoNSTBTJonow— Pbbstjmp- 
Tiow— Intended  Girr. 

A  will  devising  land  to  testator's  turn  to 
be  held  during  his  natural  life,  and  at  his  death 
to  be  equally  divided  between  the  heirs  of  his 
body,  and,  should  he  die  without  leaving  a  child 
or  children,  the  right  to  dispose  of  the  land 
"herein  devised  to  him  and  the  heirs  of  his 
body"  as  he  should  see  fit,  justified  the  assump- 
tion that  testator  intended  to  make  a  gift  of 
the  property  by  the  will,  rather  than  to  recite 
past  transactions. 

pSd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1203-1297;   Dec  Dig.  <8=>590.] 

Appeal  from  Circuit  Court,  Perry  County; 
B.  M.  MUler,  Judge. 

Action  by  F.  P.  Duncan  against  L.  P.  De 
Yampert  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

B.  B.  Evlus,  of  Greensboro^  and  Clifton  O. 
Johnston,  of  Marlon,  for  appellants.  George 
D.  Motley,  of  Gadsden,  for  appellee. 

GARDNER,  J.  This  is  the  second  appeal 
in  this  cause.  See  Duncan  v.  De  Yampert, 
62  South.  673,  where  a  sufficient  statement 
of  the  case  may  be  found. 

[1]  While  there  are  several  assignments  of 
error,  the  only  assignments  argued  by  coun- 
sel relate  to  the  construction  of  item  5  of  the 
will  of  L.  Q.  0.  De  Yampert,  which  was 
construed  by  this  court  in  the  opinion  on  the 
former  appeal.    Upon  the  retrial  of  the  cause 
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the  court  below  followed  the  construction 
there  given,  which  rcEulted  in  a  Judgment  for 
the  appellee  here.  As  we  take  It,  this  appeal 
seeks  a  review  of  the  former  opinion,  which, 
however,  If  adhered  to,  must  result  in  an 
affirmance  of  the  judgment  We  have  care- 
fully reconsidered  the  questions  decided  on 
the  former  appeal,  and  this  in  the  light  of 
brief  of  counseL  The  argument,  however,  is 
not  persuasive  of  error  in  the  former  opinion, 
and  we  therefore  conclude  to  adhere  thereto. 

[2]  It  is  insisted,  however,  that  In  the  for- 
mer opinion  it  was  assumed  that  the  testator. 
In  item  5  of  the  will,  Intended  to  make  a 
gift  of  the  property  by  the  toill,  whUe  the 
language  used  did  not  justify  the  assump- 
tion, but  that.  In  fact,  the  language  was 
rather  a  mere  narrative  of  past  transactions. 
We  have  given  to  this  question  also  careful 
consideration,  and  we  are  of  the  opinion 
that  the  assumption  of  an  intended  gift  by 
the  toai  was  fully  justified  by  the  language 
used  by  the  testator. 

We  do  not  deem  It  necessary  to  enter  again 
into  a  discussion  of  the  questions  here  urged 
at  this  time,  but  content  ourselves  with  a 
reference  to  the  opinion  on  the  former  ap- 
peal, above  dted,  as  authority  for  the  af- 
firmance of  the  judgment  of  the  court  below. 

Affirmed. 

ANDERSON,  C.  J.,  and  MA7FIELD  and 
SOMERVILIA  JJ..  concur. 


(m  Ala.  136) 

GREAOH  V.  BASS.    (No.  8S3.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

IiOOB   MXD   LOOOINO    ®=»35  —  CoNVXBSIOir  OF 
TOCBEB. 

Where  timber  rights  have  been  conveyed 
separate  from  the  land  by  congtructiTe  sever- 
ance, the  possession  of  the  land  U  not  the  ad- 
verse possession  of  the  timber,  and  the  owner 
of  the  timber  rights,  though  not  in  possession  of 
the  land,  may  recover  for  the  conversion  of  his 
property. 
[Ed.  Note.— For  other  cases,  see  Logs  and  Loi 


UOB- 

•35.] 


ging.  Cent  Dig.  {{  113-116;   Dec.  Dig.  «»: 

Appeal  from  Circuit  Ciouit,  Washington 
County;  John  T.  Lackland,  Judge. 

Action  by  W.  T.  Creagh  against  Harry 
Bass,  begun  in  justice  court,  and  appealed  to 
circuit  court  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Granade  &  Oranade,  of  (>hatom,  for  appel- 
lant   R.  P.  Roach,  of  Mobile,  for  appelllee. 

MAYFIELD,  J.  This  action  is  to  recover 
damages  for  timber  taken  from  certain  lands 
described  in  the  record.  There  had  been  a 
severance  of  the  timber  and  timber  rights 
from  the  surface  or  freehold  estate  before 
either  of  the  parties  to  this  suit  claimed  any 


right  to  the  timber  in  qneetlon.  Neither  of 
the  parties  claims  any  right  to  the  land,  oth- 
er than  to  the  timber  thereon.  The  defend- 
ant claims  title  to  the  timber  as  purchaser 
from  one  Everett,  who  is  conceded  to  own 
the  land,  but  who,  the  plaintiff  claims,  did 
not  own  the  timber  or  timber  rights — con- 
tending that  such  title  and  rights  had  pass- 
ed to  himself  (plaintM),  and  that,  consequent- 
ly, Everett  had  no  title  to  the  timber,  and 
no  rights  to  convey  to  the  defendant. 

This  action  originated  In  a  justice  ooort. 
where  plaintifC  recovered  a  judgment;  and 
on  appeal  to  the  circuit  court  the  trial  court 
gave  the  affirmative  charge  for  the  defend- 
ant, on  the  theory  that  the  plalntifl  was  not 
in  the  possession  of  the  land  at  the  time  the 
timber  was  cut  and  removed,  but  that  the 
possession  was  then  In  one  Everett  from 
whom  the  defendant  purchased  the  timber. 
If  the  title  to  the  timber  in  question  had  de- 
pended upon  the  title  to  the  land — ^that  Is,  U 
there  had  never  been  a  conveyance  of  the 
timber  and  timber  rights,  thus  constructively 
severing  them  from  the  freehold — ^the  ruling 
of  the  trial  court  would  be  correct  Aldrlch 
Co.  v.  Pearce,  64  South.  321,  and  authorities 
cited.  But  where,  aa  here,  there  has  been  a 
constructive  severance  of  the  timber  and  tim- 
ber rights  from  the  remaining  estate  in  the 
land,  by  a  separate  conveyance  of  the  timber, 
then  the  possession  of  the  land  may  not  be 
adverse  possession  of  the  timber,  but  be  sub- 
ject to  the  right  of  the  owner  of  the  timber 
to  remove  it  U  exercised  within  the  time 
and  according  to  the  terms  of  the  conveyance 
or  sale  by  which  the  timber  was  so  con- 
structively severed  from  the  land. 

While  It  Is  true  that  the  owner  of  the  land 
claimed  to  own  the  timber  also,  and  he  sold 
or  attempted  to  sell  to  the  defendant,  yet 
there  was  evidence  to  the  effect  that  he  did 
not  own  the  timber,  and  did  not  even  claim 
to  own  it  as  against  this  plaintlfl.  There 
was  sufficient  evidence  In  this  case  (^t  the 
jury  believed  it)  that  the  plaintlfl  owned  the 
timber  in  question,  and  that  neither  the  de- 
fendant nor  Everett  had  such  adverse  posses- 
sion of  the  land  or  of  the  timber  as  would 
prevent,  a  recovery  In  this  case.  It  was  not 
at  all  necessary,  in  this  case,  to  determine 
the  title  to  the  land,  in  order  for  the  plaintlfl 
to  recover,  nor  was  it  conclusively  shown 
that  the  defendant  or  Everett  was  in  such 
adverse  possession  of  the  land  as  would 
preclude  the  plaintiff  from  recovering  the 
timber  thereon,  or  damages  for  its  destruc- 
tion or  conversion. 

The  trial  court,  therefore,  erred  in  giving 
the  affirmative  charge  for  the  defendant 

Reversed  and  remanded. 

ANDERSON.  O.  J.,  and  SOMERTILLB 
and  GARDNER,  JJ.,  concur. 
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DALLAS  COMPRESS  CO.  et  al.  t.  SMITH. 
(No.  666.) 

(Supreme  Conrt  of  Alabama.     Dec.  17,  1914.) 

1.  Husband  amd  Win:  «=s>31— Anteituptial 

AOREBMENT  —  PoWEB    OF    SALE  —  CONSTBUO- 
TTON. 

An  antenuptial  agreement  providinf;  that 
the  future  wife  was  "empowered  to  aell  [the 
property  settled  on  her]  or  exchange  the  same  or 
any  part  thereof  and  to  Invest  the  same  in  other 
real  estate  or  securities,  and  when  so  sold  or 
invested  in  securities  the  real  estate  so  received 
or  investments  made  with  approval  of  the 
intended  husband,  makes  the  husband's  approval 
a  condition  precedent,  not  only  to  reinvestment 
of  proceeds  after  a  sale  or  exchange,  but  also  to 
the  sale  or  exchange  itaelf. 

nSd.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {|  17&-195,  883.  884;  Dec 
Dig.  «=»31.] 

2.  Deeds  <8=>127  —  Wiu.b  i8=»fl07  —  Estates 
Created — Estate  Tail. 

A  devise  or  deed  to  a  man  and  his  children, 
he  being  childless  at  the  time  the  devise  or  con- 
veyance takes  effect,  passes  an  estate  tail,  con- 
verted by  statute  into  an  unqualified  fee. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  11  358,  359 ;  Dec.  Dig.  <S=»127 ;  Wills, 
Cent.  Dig.  H  1388-1371;    Dec.  Dig.  «=»e07J 

5.  Husband  and  Wife  «=331— Antehttptial 

AOBEGUENT     AS      CONVETANCE     TO      CniLI>— 
CONSTBUCTION. 

Where  a  marriage  settlement  deeds  land  to 
a  future  wife  for  the  maintenance  and  support 
of  any  child  she  may  have,  with  remainder  over, 
and  with  a  limitation  contingent  upon  failure 
of  children,  the  donor  did  not  intend  to  give  an 
unqualified  fee  to  the  wife,  but  only  a  life 
estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {$  178-195.  883,  884;  Dec 
Dig.  «s>31.1 

4.  Husband  and  Wife  «=»35— Antenuptiai, 

AOBEEMENT— UNAUTHOBIZED    EXECUTION    OF 

PowEB  OF  Sale— Laches  of  Beneficiabt. 
Where  complainant's  mother  held  lands  for 
life  under  a  marriage  settlement  for  her  own 
use  and  his  support,  and  sold  such  lands  in  a 
manner  unauthorized  by  her  power  of  sale  un- 
der the  settlement,  although  under  the  settle- 
ment a  trust  was  to  be  implied  for  complain- 
ant's support  and  maintenance,  coextensive  in 
duration  with  his  mother's  life  estate,  he  can- 
not enforce  such  an  equitable  charge  against  the 
lands  in  the  bands  of  defendants  who  purchased 
and  held  them  for  30  years ;  complainant,  hav- 
ing been  of  age  for  10  years  of  the  30  and  not 
having  asserted  hia  alleged  equitable  right,  being 
barred  by  laches. 

WEW.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  H  209-217 ;  Dec  Dig.  «=>35.] 

6.  Life  Ebttates  «=923— Title  of  Remaindbb- 
UAN— Effect  of  Convbtancb  bt  Life  Ten- 
ant. 

The  title  of  a  remainderman  cannot  be 
destroyed  by  any  act  of  the  life  tenant  and  an 
attempted  conveyance  by  the  latter  of  a  fee 
passes  only  his  life  estate. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  {{  112-131 ;   Dec  Dig.  <8=»23.] 

6.  Life  EJstates  4=»8— Remain  debs  «=3l7— 
Advebse  Possession  as  AaAiNsr  Reuain- 
dkbuan. 

Neither  the  statute  of  limitations  nor  the 
prescriptive  period  of  20  years  giving  title  by 
adverse  possession  runs  against  a  remainderman 


until  he  has  a  right  to  sue  at  the  termination  of 
the  particular  estate. 

[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent  Dig.  {  26;  Dec.  Dig.  «=»8;  Remainders, 
Cent.  Dig.  {{  12-17;    Dec.  Dig.  <S=»17.] 

7.  Remainders  ^=>17— Duty  of  Rehaindbb- 
MAN  to  Sue  to  Protect  Remaindeb. 

In  equity,  a  remainderman  need  not  sue  un- 
til his  interest  falls  into  possession,  unless  the 
alleged  wrong  is  presently  efficient,  according 
to  the  valid  limitations  of  the  tiUe  under  which 
he  claims,  to  cut  off  his  interest  in  the  remainder. 
[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent  Dig.  |§  12-17 ;    Dec.  Dig.  «=>17.] 

8.  Remaindebs  4=>17— Pubohabeb  fbom  Life 
Tenant— Lacbes  of  Remainderman. 

Where  the  tenant  for  life  has  purported  to 
convey  a  fee,  the  remainderman  may  maintain 
a  bill  as  to  remove  a  cloud  on  his  legal  titie 
without  affecting  the  legitimate  interest  of  the 
life  tenant,  but  it  is  not  laches  for  him  to  fail 
to  do  so ;  a  defect  in  the  purchaser's  title  being 
apparent  under  the  facts,  for  where  there  is  no 
assent  to  or  acquiescence  in  possession  in  fact 
adverse  there  is  no  laches. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent  Dig.  f  g  12-17 ;   Dec  Dig.  «=9l7.] 

9.  Vendob  and  Pubchabeb  «=»230  —  Bona 
Fide  Pubcuasebs— Notice— Chain  of  Ti- 
tle. 

Where  complainant's  mother,  holding  under 
the  conveyance  of  a  life  estate  in  lands  with  re- 
mainder over  to  him,  conveyed  to  defendants' 
grantor  in  violation  of  her  power  of  sole,  since 
the  complainant's  title  was  by  purchase,  and  the 
lack  of  power  bein^  apparent  from  the  face  of 
the  muniments  of  tiUe  under  which  defendants 
claim,  they  are  conclusively  charged  with  notice 
thereof  from  the  time  of  their  purchase. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  if  602-612;  Dec  Dig. 
<e=>230.] 

Appeal  from  City  Court  of  Selma ; .  J.  W. 
Mabry,  Judge. 

Bill  to  quiet  title  and  for  an  acoonntlng 
by  James  Q.  Smith  against  the  Dallas  Com- 
press Company  and  others.  Decree  for  com- 
plainant, and  respondents  appeal;  complain- 
ant filing  cross-appeal.  Affirmed  on  both  ap- 
peals. 

Complainant  alleges  that: 

He  is  the  son  and  only  child  of  James  Q. 
Smith,  Sr.,  and  was  at  the  time  of  the  death  of 
said  James  Q.  Smith,  Sr.,  his  only  heir  at 
law ;  that  in  July,  1879,  said  Smith,  Sr.,  owned 
the  following  described  real  estate  in  the  city 
of  Selma  (here  follows  the  description  of  a  num- 
ber of  lots);  and  that  on  July  27,  1879,  said 
James  Q.  Smith,  and  Marie  Louise  Fair,  both 
then  residing  in  the  city  of  Montgomery,  Ala., 
were  engaged  to  be  married  to  each  other,  and 
in  cqntemplation  of  such  marriage,  and  in  con- 
sideration thereof,  and  for  other  valuable  consid- 
,eration,  the  said  James  Q.  Smith  dul^  executed 
'and  delivered  to  the  said  Marie  Louise  Fair  a 
deed,  wherein  and  whereby  he  bargained,  sold, 
and  conveyed  to  the  said  Marie  Louse  Fair  the 
said  lots  ahove  described,  for  the  purposes  there- 
in stated,  which  deed  was  duly  filed  for  record 
in  the  office  of  the  probate  judge  of  Dallas  coun- 
ty, where  said  land  was  situated,  on  June  16, 
1882,  and  recorded  on  said  date— the  following 
being  a  copy  thereof: 

"This  antenuptial  contract  and  marriage  set- 
tlement made  and  entered  into  this  the  22id  day 
of  July  in  the  year  1879,  by  and  between  James 
Q.  Smith  of  the  first  part  and  Marie  Louise 
Fair  of  the  second  part,  all  of  the  city  and  coon- 
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ty  of  Montgomery,  and  state  of  Alabama,  wit- 
nesseth: 

"That  whereas  a  marriage  is  about  to  be  sol- 
emnized between  the  parties  of  tbe  Srst  part 
and  second  part,  and  it  being  desirable  tbat 
the  party  of  tbe  first  part  should  make  provi- 
sions for  the  maintenance  and  support  of  the 
party  of  the  second  part  and  for  the  mainte- 
nance and  support  of  any  child  or  children  she 
miiy  have  of  said  marriage. 

"Now,  therefore,  in  consideration  of  tbe  said 
marriage,  and  in  the  further  consideration  of 
twenty  dollars,  tbe  receipt  of  which  sum  is  here- 
by acknowledged,  the  party  of  the  first  part  has 
this  day  bargained,  sold  and  conveyed  and  by 
these  presents  doth  bargain,  sell  and  convey  unto 
the  party  of  the  second  part  for  her  maintenance 
and  support,  and  for  tbe  maintenance  and  sup- 
port of  any  child  or  children  she  may  have  of 
such  marriage,  tha  following  described  lots  of 
land  situate,  lying  and  being  in  the  city  of 
Selma,  county  of  Dallas,  in  the  state  of  Ala- 
bama, and  known  aa:  (Here  follows  description 
of  the  same  lots  described  in  the  bill.) 

"To  have  and  to  hold  the  same  unto  tbe  said 
party  of  the  second  part  for  the  purposes  before 
stated  and  to  the  sole  and  separate  use  and  ben- 
efit of  the  party  of  the  second  part  free  from 
all  debts,  liabilities,  and  engagements  of  the 
party  of  tbe  first  part,  and  from  all  claim  or 
claims  of  persons  who  set  up  any  right,  title  or 
interest  therein  through  tbe  party  of  the  first 
part ;  the  party  of  the  second  part  is  expressly 
empowered  to  sell  the  same  or  exchange  the 
same  or  any  part  thereof  and  to  invest  the  same 
in  other  real  estate  or  securities  and  when  so 
sold  or  invested  in  securities  the  real  estate 
so  received  or  investments  made  with  the  ap- 
proval of  the  party  of  the  first  part  in  the  pos- 
session of  the  party  of  the  second  part  in  like 
manner  to  be  free  from  all  debts,  liabilities  and 
engagements  of  the  party  of  the  first  part,  and 
from  all  claim  or  claims  set  up  by  any  person 
who  derived  any  right,  title  or  interest  tnereto 
through  tbe  party  of  the  first  part  it  is  pro- 
vided that  if  the  said  property  herein  conveyed, 
or  its  representative  in  the  possession  of  the 
party  of  the  second  part,  should  not  be  disposed 
of  before  her  death,  to  any  child  or  children  of 
her  said  marriage  in  equal  proportions,  and  if 
there  should  be  no  child  or  children  of  said  mar- 
riage, then  tbe  party  of  the  second  part  may  dis- 
pose of  the  same  by  will,  and  if  there  be  no 
will,  then  to  the  next  of  kin  to  tbe  party  of  the 
first  part.  As  witnesseth  my  hand  and  seal 
this  the  day  and  date  above  stated." 

Orator  is  advised  by  counsel,  and  charges  that 
nnder  said  deed  the  said  Marie  L.  Smith  had 
no  power  to  sell  or  dispose  of  the  land  in  said 
deed  conveyed  except  for  the  purpose  of  reinvest- 
ing the  proceeds  thereof  in  other  property,  and 
that  she  had  no  power  to  sell  or  dispose  of  said 
land  for  any  purpose  without  the  consent  of  said 
J.  Q.  Smith,  Sr.,  and  orator  is  further  advised 
that,  under  said  deed,  your  orator,  the  only  child 
and  heir  of  his  father,  became  entitled  in  eq- 
uity to  a  maintenance  and  support  out  of  the 
rents,  income,  and  profits  of  said  land,  and  also 
became  entitled  to  said  land  in  remainder  at 
the  death  of  his  mother,  in  the  event  the  said 
lands  were  not  disposed  of  under  the  power  con- 
tained in  the  deed.  It  is  further  alleged:  That 
the  lands  had  not  been  disposed  of  at  the  time 
of  the  death  of  James  Q.  Smith,  Sr.,  but  re- 
mained in  the  possession  and  control  of  the 
mother  of  orator  at  the  time  of  J.  Q.  Smith's 
death,  which  occurred  in  March,  1882.  That 
about  June  14,  1882,  and  after  the  death  of 
J.  Q.  Smith,  the  wife  of  J.  Q.  Smith,  and  the 
mother  of  orator,  conveyed  all  of  the  property 
above  described  except  lots  4  and  5,  to  one  Ed- 
ward Ikelheimcr,  and  that  all  the  parties  re- 
spondent claim  an  interest  in  all  of  said  lands 
except  lots  4  and  5,  through  the  said  tkelheimer, 
his  neiis  or  assigns,  or  through  mesne  convey- 


ances from  him,  or  some  of  Us  heirs,  assigns, 
or  executors. 

The  bill  then  proceeds  to  set  out  the  vari- 
ous persons  who  claim  tbe  various  lots,  and 
then  alleges  that  any  interest  said  parties 
may  have  to  the  land  is  subject  and  sub- 
ordinate and  inferior  to  the  rights  of  your 
orator  under  the  deed  of  bis  father  here- 
inbefore set  out  Certain  Interrogatories  are 
then  propounded  to  each  of  respondents, 
with  prayer  aa  above  set  out.  The  chancel- 
lor sustained  demurrer  to  lot  20  because  not 
Included  in  the  deed,  but  decreed  all  tbe  oth- 
er lands,  except  the  land  claimed  by  one 
GoUta,  were  subject  to  the  claim  of  complain- 
ant as  remainderman  under  the  deed,  but  de- 
nied relief  as  to  an  accounting.  The  appel- 
lants assign  as  error  the  overruling  of  de- 
murrer to  the  bill  as  a  whole,  and  also  the 
overruling  of  demurrer  to  that  part  of  the 
bill  of  complaint  which  seeks  to  have  com- 
plainant's estate  in  the  lands  described  in 
said  bill  declared  and  protected;  also,  for 
overruling  demurrer  to  that  part  of  the  bill 
which  seeks  discovery.  The  cross-complain- 
ant assigned  errors  because  the  court  sus- 
tained demurrers  to  that  part  of  the  bill 
which  seeks  an  accounting  for  rents  and 
profits,  and  also  for  sustaining  demurrer  to 
that  part  of  tbe  bill  which  seeks  an  ac- 
counting for  maintenance  and  support  and  a 
recovery   thereon. 

Pitts  ft  Leva,  Partridge  &  Hobbs,  and 
Keith  &  Wilkinson,  all  of  Selma,  for  appel- 
lants. Horace  C.  Wilkinson,  of  Birmingham, 
for  appellee. 

SAYBE,  J.  [1]  Appellants  In  this  case  ap- 
pear to  have  acquired  their  claim  to  the 
property  In  controversy  In  reliance  upon  a 
construction  of  the  marriage  settlement 
which  would  give  appellee's  mother,  the  wid- 
ow of  the  settlor,  the  right  under  the  terms 
of  tbe  settlement  to  dispose  absolutely  of  the 
property  after  the  settlor's  death.  We  con- 
sider this  question'  to  have  been  determined 
against  appellants  in  the  case  of  Smith  v. 
Turpln,  109  Ala.  689,  19  South.  914.  The  ar- 
gument of  this  contention  In  the  present  case 
depends,  as  it  did  in  the  case  cited,  upon  a 
strict  grammatical  construction  of  the  terms 
of  the  settlement  If  we  were  permitted  to 
look  beyond  the  record  in  this  cause  to  tbe 
report  of  the  cited  case,  and  so  to  discover 
the  Identity  of  tbe  i)arties  to  the  two  settle- 
ments, we  might  be  tempted  to  cast  about  for 
the  reasons  for  two  separate  settlements  be- 
tween the  same  parties  on  the  same  day. 
Nothing  appears  to  account  for  tbe  fact,  un- 
less the  circumstance  that  the  two  settle- 
ments dispose  of  different  landed  estates  sit- 
uate in  different  counties  may  be  accepted  as 
a  sufficient  explanation.  However  tbat  may 
be,  we  have  at  last  nothing  but  the  difference 
In  the  language  of  the  two  settlements  upon 
which  to  base  a  conclusion  that  the  restric- 
tions upon  the  power  of  the  first  grantee  to 
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dispose  of  the  gift  were  Intended  to  operate 
differently.  Looking  to  that  difference,  we 
are  strongly  Impressed,  as  was  the  chancel- 
lor, that  whatever  difference  there  may  be  In 
the  two  settlements,  construed  strictly  ac- 
cording to  their  grammatical  structure,  to 
which  appellants  appeal,  makes  against,  rath- 
er than  In  favor  of,  appellants'  contention 
that  the  necessity  for  the  settlor's  approval 
of  any  such  disposition  in  the  present  case  is 
limited  merely  to  reinvestment  after  a  sale 
or  exchange  of  the  property  which,  as  the 
argument  goes,  might  be  made  without  that 
approval.  As  the  court  held  in  Smith  v. 
Tarpin,  and  the  argument  for  the  conclusion 
there  reached  applies  with  full  force  here, 
to  so  limit  the  necessity  for  the  grantor's  ap- 
proval would  bold  for  naught  his  purpose, 
evident  upon  the  whole  Instrument,  to  pre- 
serve the  remainder  in  the  entire  fee  he  was 
careful  to  provide  for  the  issue  of  his  mar- 
riage with  the  first  taker. 

It  is  urged  in  the  next  place  that,  even 
though  Mrs.  Smith  had  no  power  or  right  to 
dispose  of  the  corpus  of  the  estate  granted, 
appellee's  claim  is  barred  by  laches,  prescrip- 
tion, and  staleness,  since  more  than  30  years 
have  elapsed  since  her  execution  of  the  deed 
by  which  she  undertook  to  convey  an  unlimit- 
ed fee  to  Ikelheimer  through  whom  appel- 
lants claim.  We  think  this  insistence  Is  bas- 
ed in  part  upon  a  misconception  of  the  char- 
acter of  the  estate  vested  by  the  settlement  in 
appellee.  We  are  referred  to  Chandler  v. 
Jost,  81  Ala.  411,  2  South.  82,  followed  under 
similar  circumstances  in  Kldd  v.  Borum,  181 
Ala.  144,  61  South.  100,  Berry  v.  Hubbard,  30 
Ala.  191,  and  Nlmmo  v.  Stewart,  21  Ala.  682, 
as  sustaining  the  proposition  that  the  deed  of 
settlement  conveyed  to  Marie  Louise  Fair, 
with  whom  the  settlor  James  Q.  Smith,  Sr., 
was  about  to  contract  marriage,  and  to  ap- 
pellee, the  after-bom  child  of  that  marriage, 
an  estate  In  common  for  her  life  with  re- 
mainder In  fee  to  appellee.  Of  the  remain- 
der there  is  no  question  or  doubt  But  was 
appellee  seised  of  an  estate  in  common  for 
the  life  of  Mrs.  Smith? 

[2,  3]  Berry  v.  Hubbard  is  without  point. 
The  deed  there  was  to  the  wife  "during  her 
natural  life,"  and  to  named  children.  The 
ruling  was  that  the  children  took  a  pres^it 
and  Immediate  right  of  property  and  were 
not  postponed  until  the  death  of  the  wife. 
In  CThandler  v.  Jost  it  was  held  that  by  the 
husband's  postnuptial  conveyance  of  proper- 
ty, to  the  wife  to  have  and  to  hold  to  her  for 
the  joint  use  of  herself  and  named  children 
and  such  other  children  as  should  be  bom  to 
her,  the  wife  took  only  a  partial  interest  in 
the  property  as  tenant  in  common  with  her 
children.  In  Nimmo  v.  Stewart,  where  the 
bill,  as  the  court  noted  at  the  outset  of  Its 
argument  Bustainlng  a  plea  of  adverse  pos- 
session, asserted  a  present  interest  In  the 
subject  of  controversy,  and  was  not  one  to 
protect  a  future  interest  or  remainder,  there 
was  a  bequest  of  slaves  to  trustees  for  the 


benefit  of  testator's  daughter  and  her  chil- 
dren, during  her  natural  life,  with  remainder 
to  the  heirs  of  her  body.  The  court,  reciting 
the  general  rule  that,  if  a  devise  be  to  one 
and  his  children,  and  he  has  children  at  the 
death  of  the  testator,  parent  and  children 
take  immediately  and  jointly  under  the  will, 
held  that  it  applied  in  that  case.  It  has 
been  very  generally  hdd  since  Coke's  time 
that  a  will  or  deed  to  a  man  and  his  chil- 
dren, he  having  none  at  the  time  of  th^ 
devise  or  deed,  gives  him  an  estate  tall,  now 
by  our  statute  converted  into  an  unqualified 
fee.  Shuttle  &  Weaver  Land  ft  Imp.  Ca  v. 
Barker,  178  Ala.  366,  60  South.  157.  Plainly, 
however,  the  donor  in  the  case  at  bar  did  not 
Intend  to  give  an  unqualified  fee,  for  he  pro- 
vided the  remainder  over,  and  stUl  another 
limitation  contingent  upon  the  failure  of  chil- 
dren of  the  marriage. 

[4]  We  have  thus  far  considered  the  status 
of  the  legal  title  created  by  the  deed  of  set- 
tlement From  the  further  language  of  the 
gift  a  trust  is  to  be  implied  for  the  support 
and  maintenance  of  children  of  the  marriage 
coextensive  In  duration  with  the  life  estate 
of  the  first  taker,  a  charge  ui>on  the  life  es- 
tate the  administration  of  which  during  the 
minority  of  appellee,  to  say  the  least,  was 
in  the  nature  of  such  things  committed  large- 
ly to  the  discretion  of  the  first  taker,  and 
complainant — who  takes  an  appeal  from  the 
chancellor's  adverse  ruling  on  this  point — 
prays  that  a  sum  be  set  apart  and  taxed  pro 
rata  against  defendants  for  his  support  and 
maintenance.  Conceding  that  complainant 
might  in  his  present  circumstances  fix  a 
charge  upon  the  land  if  it  were  still  held  by 
his  mother,  which  seems  doubtful  (1  Perry  on 
Trusts,  !  118),  sUll  he  has  lost  that  right  by 
the  adverse  holding  of  defendants.  The 
right  of  support  and  maintenance  out  of  the 
rents  and  profits  of  the  life  estate  which  com- 
plainant now  asserts  has  been  neglected  from 
the  time  of  the  purchase  by  defendants  more 
than  30  years  before  the  filing  of  this  bill 
and  for.  more  than  10  years  of  this  time  com- 
plainant has  been  of  age.  The  purchase  by 
defendants,  their  entry,  and  their  adversa 
holding  during  this  period  was  notice  to  th» 
world  of  their  repudiation  of  complainant's 
right,  and  he  is  now  barred.  Code,  {{  3091, 
4846;  Nimmo  v.  Stewart,  supra;  Abercrom- 
bie  V.  Baldwin,  15  Ala.  363 ;  Fowler  v.  Ala. 
I.  &  S.  Ca,  164  Ala.  414,  51  South.  393. 

The  life  tenant  being  still  in  life,  complain' 
ant  seeks  protection  for  his  legal  estate  in  re- 
mainder by  a  decree  avoiding  the  life  ten- 
ant's deed  so  far  as  it  purports  to  affect  the 
remainder,  and  the  equity  of  his  bill  in  this 
regard  has  been  sustained  in  the  court  below. 
Appellants,  defendants  below,  complain  of 
this  feature  of  the  decree  and  ask  us  to  con' 
sider,  as  a  sufficient  reason  why  this  relief 
should  have  been  denied  on  the  face  of  the 
bill,  that  complainant's  right  of  action  ac- 
crued upon  the  execution  of  the  deed,  sine* 
which  time  they  have  been  in  adverse  poa- 
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session  of  the  property.  They  say,  in  effect, 
that  complainant  took  by  the  deed  of  settle- 
ment two  rights,  one  of  present  enjoyment, 
the  other  of  future  enjoyment,  both  which 
were  alike  invaded  by  the  conveyance  to 
Ikelheimer;  that  the  conveyance  was  as 
much  an  interference  with  complainant's  fu- 
ture right  as  with  his  right  in  prsesenti; 
and  that  complainant  has  all  along  been  un- 
der equal  duty  to  assert  both  rights  because 
unquestionably  he  might  have  enforced  his 
right  to  support  and  maintenance,  and,  they 
say,  the  doctrine  that  rights  in  remainder 
need  not  be  asserted  until  the  partlcolar  es- 
tate is  determined  is  applicable  only  where 
no  present  Interest  exists.  Such  Is  BUbstan- 
tlally  the  language  employed  at  one  point  in 
McCoy  V.  Poor,  56  Md.  197,  cited  by  them. 
They  cite,  also,  McQueen  v.  Logan,  80  Ala. 
304;  Robinson  v.  Fierce,  118  Ala.  273,  24 
South.  984,  45  L.  R.  A.  66,  72  Am.  St.  Rep. 
160;  McCoy  V.  Poor,  supra;  Maus  v.  Mans, 
80  Pa.  194;  and  McCuUough  v.  Seltz,  28 
Pa.  Super.  Ct  458. 

In  McQueen  v.  Logan,  plaintiffs  in  an  ac- 
tion of  ejectment  claimed  as  remaindermen 
after  the  falling  in  of  an  alleged  life  estate 
by  virtue  of  a  limitation  over  to  heirs.  The 
court  held  they  had  no  title  for  the  quite 
sufficient  reason  that  the  deed  had  vested  In 
them  no  estate  in  remainder;  the  absolute 
fee  having  vested  In  the  first  taker  under 
the  terms  of  the  deed  according  to  the  rule 
in  Shelley's  Case  of  force  in  this  state  at 
the  time  the  estates  in  controversy  had  been 
created.  This  ifSa  a  complete  answer  to 
plaintiffs'  claim,  disposed  of  every  question 
in  the  case,  and  the  court  does  not  appear  to 
have  entertalued  any  doubt  of  the  correctness 
of  its  conclusion.  The  court  added,  however, 
that  on  the  hypothesis  that  the  plaintiffs 
took  jointly  with  their  mother,  the  first  taker 
as  they  would  have  it,  they  still  could  not  re- 
cover, because  they  bad  been  ousted  when 
their  mother  conveyed  and  delivered  posses- 
sion to  defendant,  their  right  of  action  then 
accrued  and  had  long  been  barred  by  the 
statute — this,  however,  still  on  the  tiieory 
that  there  was  no  estate  in  remainder. 

We  need  not  stop  to  state  an  analysis  of 
McCoy  V.  Poor,  or  Mans  v.  Maus,  for  an  ex- 
amination of  these  cases  has  shown  that  they 
Involved  identical  principles  and  proceeded 
upon  the  same  line  as  our  case  of  Robinson 
T.  Pierce,  supra,  though  their  doctrine  is 
nowhere  so  Clearly  stated  as  in  the  last-nam- 
ed case. 

[E-l]  We  do  not  consider  Robinson  y. 
Pierce  to  be  an  authority  against  the  chan- 
cellor's decree.  The  title  of  a  remainderman 
cannot  be  destroyed  by  any  act  of  the  ten- 
ant for  life,  and  hence  a  conveyance  by  the 
life  tenant,  purporting  to  convey  the  fee, 
passes  only  the  life  estate,  and  it  is  perfect- 
ly well  established  in  this  state,  and  every- 
where 80  far  as  we  are  informed,  that  nei- 
ther the  statute  of  limitations,  nor  the  pre- 
scriptive period  of  20  years,  begins  to  run 


against  a  remainderman  untU  he  has  a  right 
to  sue;  that  is,  until  the  termination  of  the 
estate  for  life.  Bass  v.  Bass,  88  Ala.  408,  7 
South.  243;  Hall  v.  Condon,  164  Ala.  393,  51 
South.  20;  Blakeney  v.  Da  Bose,  167  Ala. 
627,  62  South.  746;  mdd  v.  Borum,  181  Ala. 
144,  61  South.  100.  Nor  is  a  party  required 
in  equity  to  sue  until  his  interest  falls  into 
possession,  unless  the  wrong  complained  of  Is 
presently  efficient,  according  to  the  valid  lim- 
itations of  the  title  under  which  he  claims, 
to  cut  off  his  title  in  remainder,  as  In  Robin- 
son V.  Pierce;  for  length  of  time,  where  it 
does  not  operate  as  a  positive  bar  by  way  of 
limitation,  operates  simply  as  evidence  of 
assent  to,  or  acquiescence  in,  an  adverse 
status.  Keeble  t.  Jones,  65  South.  385 ;  Life 
Ass'n  of  Scotland  v.  Slddall,  3  De  G.,  F.  ft 
J.  72;  2  Perry  on  Trusts,  {  850.  But  the  pos- 
session of  land  by  a  tenant  for  life  cannot 
be  adverse  to  the  remainderman;  and,  if  he 
conveys  to  a  third  person  by  words  purport- 
ing to  pass  the  absolute  property,  the  posses- 
sion of  the  purchaser  is  not,  and  cannot  be 
during  the  continuance  of  the  life  estate,  ad- 
verse to  the  remainderman.  Pickett  v.  Pope, 
74  Ala.  122.  A  remainderman  may,  however, 
for  the  establishment  of  his  ultimate  rights, 
maintain  a  bill  in  equity,  if  he  choose,  to  re- 
move a  cloud  from  his  title  in  remainder 
pending  the  particular  estate,  withont  In 
anywise  drawing  into  question  or  affecting 
the  Interest  of  the  life  tenant  Lansden  v. 
Bone,  90  Ala.  446,  8  South.  65.  But  he  is 
under  no  duty  to  assert  what  is  apparent  on 
the  face  of  defendant's  title,  and,  where 
there  is  no  acquiescence  in  or  assent  to  a 
possession  that  Is  In  law  and  fact  adverse, 
there  Is  no  laches.  Winters  v.  Powell,  180 
Ala.  425,  61  South.  96.  In  Robinson  ▼. 
Pierce,  a  trustee,-  having  the  entire  estate  in 
trust  to  preserve  an  equitable  separate  es- 
tate for  life  with  power  to  sell  the  fee,  and 
hence  with  power  to  bar  the  remainder  limit- 
ed over  by  the  deed  of  trust,  by  deed  execut- 
ed in  fraud  of  the  trust  conveyed  full  legal 
title;  hla  grantee  thereby  acceding  to  the 
entire  legal  estate  in  fee.  It  was  held  that 
the  remaindermen  had  immediately  an  equit- 
able cause  of  action  which  their  duty  to  the 
grantee  required  them  to  assert  within  a  rea- 
sonable time.    The  court  said: 

"Here,  in  the  case  before  us,  after  the  tmstee 
executed  the  tmst,  the  remaindermen  had  no 
title  and  no  possibility  of  becoming  invested 
with  one,  except  by  suing  in  equity  to  acquire  it, 
based  upon  the  independent  cause  of  relief  con- 
ferred by  the  breach  of  trust  It  is  to  this  eq- 
uitable proceeding  to  acquire  a  title  that  state- 
ness of  demand  is  pleaded,  and  to  disallow  the 
defense  would  be  to  overrule  that  great  and 
invaluable  principle  of  equity  which  has  stood 
for  centuries  requiring  the  suitor  to  be  diligemt. 
What  conceivable  reason  can  there  be  for  ex- 
empting a  person  from  this  rule  of  diligence  who 
sues  in  equity  to  acquire  an  estate  In  remainder 
or  reversion,  any  more  than  one  suing  in  eq- 
uity to  acquire  an  estate  In  possession?  HU  de- 
cree, when  obtained,  establishes  perpetaally  hla 
title,  entitling  him  to  maintain  his  action  for 
possession  whenever  the  event  entitling  him  to 
possession   transpires;    and   no  lapse  of   tiina 
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•fter  recovery  of  the  decree,  and  before  the  pos- 
sessory right  accrues,  could  aifect  his  right  to 
recover  possession  upon  the  happening  of  the 
latter  event"— all  Ihis  because  defendant  had 
by  the  trustee's  deed  taken  the  entire  legal  es- 
tate. 

[9]  In  tbe  present  case  the  grantor  back 
to  whom  appellants  trace  their  claim  to  the 
estate  had  no  fee,  nor,  after  the  death  of 
the  settlor,  any  power  of  disposition  what- 
ever. Appellee's  right  In  remainder  is  en- 
tirely different  from  appellants'  acquired 
right  to  the  lUe  estate,  as  the  donor  plainly 
Intended  It  should  be;  nor  do  we  perceive 
bow,  for  the  purposes  of  this  case,  they  are 
to  be  confused  or  the  doctrine  of  merger  ap- 
plied, for  they  have  never  met  In  the  same 
owner.  Nor  does  appellee's  right  depend 
upon  a  finding  of  fraud  actual  or  construc- 
tive In  the  deed  to  Ikelbelmer,  nor  does  he 
claim  under  Ikelhelmer's  grantor.  His  title, 
derived  through  the  deed  of  settlement,  was 
a  title  by  purchase,  was  apparent  upon  the 
face  of  the  muniments  by  which  appellants 
claim,  and  they  as  well  as  Ikelhelmer  are 
conclusively  held  to  notice  of  what  that  title 
was  when  they  purchased.  Nor  has  appel- 
lee ever  in  his  own  right  been  entitled  to  the 
possession  of  the  property.  Nor  is  he  seek- 
ing in  equity  to  acquire  an  estate  in  remain- 
der as  against  a  conveyance  which  may  have 
operated  to  cut  off  that  estate,  as  was  the 
case  in  Robinson  v.  Pierce.  His  estate  in  re- 
mainder Is  established  by  the  muniment  un- 
der which  defendants  claim,  and  be  is  mere- 
ly seeking  to  have  his  title  cleared  up  as 
against  a  claim  which  may  embarrass  him 
in  the  future.  His  right  to  maintain  the 
bill  Immediately  npon  the  execution  of  the 
deed  to  Ikelhelmer  was  clear,  and  according 
to  cases  to  which  we  have  referred,  and  the 
concessions  in  Robinson  t.  Pierce,  has  not 
been  lost  by  reason  of  delay. 

McCullough  V.  Seltz:  In  that  case  plain- 
tiff sued  to  recover  damag^es  for  Injuries 
done  bis  farm  by  the  diversion  and  discharge 
npon  it  of  water  through  a  drain  upon  de- 
fendant's land.  Plaintiff  deralgned  title  un- 
der a  deed  of  trust  which  vested  the  legal 
estate  in  fee  In  the  trustee.  The  deed  pro- 
vided expressly  for  an  application  of  the 
rents.  Issues,  and  profits  at  fixed  times  to  the 
maintenance  and  support  of  the  wife  of 
donor's  son  and  her  children — ^plaintiff  was 
a  child — during  the  life  of  the  husband  and 
at  his  death  to  the  maintenance  and  support 
of  tbe  widow  and  children,  with  remainder 
over  In  fee  simple  to  surviving  children.  De- 
fendant claimed  an  easement  by  prescription 
running  from  the  time  of  tbe  trustee.  The 
court,  holding  that  the  statute  commenced 
to  run  against'  the  equitable  title  of  the 
plaintiff  In  the  life  of  the  husband  and  con- 
tinued to  run  as  against  plalntlfTs  estate  In 
remainder  which  had  vested  in  him  by  the 
grant  npon  which  the  whole  estate  depend- 
ed, noted  that  the  deed  vested  the  equitable 


life  estate  in  the  wife  and  child  living  at  tbe 
date  of  tbe  grant,  as  in  Chandler  v.  Jost, 
opening  to  let  in  after-born  children,  and 
that: 

"The  grant  of  tbe  equitable  estate  was  not  to 
the  wife  for  the  support  of  herself  and  children, 
nor  was  it  to  her  for  life,  with  remainder  to 
her  children,  and  the  estate  which  the  children 
acquired  under  the  terms  of  this  grant  was  es- 
sentially different  from  those  considered  In  Wol- 
ford  V.  Morganthal,  91  Pa.  30 :  White  v.  Wil- 
liamson, 2  Grant,  Gas.  249,  and  Hague  v.  Hague, 
161  Pa.  643  [29  AU.  261,  41  Am.  St.  Rep. 
900]." 

These  last  cases,  from  which  the  court 
thus  sought  to  differentiate  McGnllongta  r. 
Seltz,  have  been  considered,  and,  as  we  read 
them,  sustain  our  opinion  that  appellee  here 
has  not  lost  his  estate  by  lapse  of  time. 

We  think  the  opinion  and  decree  of  the 
learned  Judge  below  should  be  affirmed  on 
both  original  and  cross  appeals. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLEIiLAN  and 
SOMERVILLB,  JJ.,  concur. 


(IW  Ala.  488) 
H.  O.  &  W.  B.  REYNOLDS  CO.  v.  REYN- 
OLDS  et  al.     (No.  664.) 

(Supreme   Court   of   Alabama.     Nov.   7,   1914. 
Rehearing  Denied  Jan.  14,  1915.) 

1.  Trusts  <8=>84— Resttltino  Tbust— Consid- 
ebation  fob  convktanck  to  oobfobatk  or- 

tlCEB. 

Where  property  was  bought  by  the  treas- 
urer of  a  corporation  with  the  money  of  the 
corporation,  and  title  thereto  was  taken  in  his 
own  name,  the  property  was  the  property  of  the 
corporation,  and  after  the  treasurers  death  his 
personal  representatives  and  heirs  were  the 
holders  of  the  legal  title  for  its  benefit. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  §f  12&-127;  Dec.  Dig.  «=>84.] 

2.  Tbusts  $=»371  —  EsTABUSHitBNT  —  Cboss- 
Biix. 

In  a  bill  by  a  corporation  against  the  per- 
sonal representatives  and  heirs  of  its  deceased 
treasurer  to  have  property  purchased  with  its 
money,  the  legal  title  to  which  was  taken  in  the 
treasurer's  name,  declared  to  be  held  for  the 
corporation's  benefit,  a  trust  company  which,  in 
reliance  on  the  treasurer's  apparent  ownership, 
had  advanced  money  to  third  parties  on  his  cred- 
it, was  properly  allowed  to  file  a  bill  in  the  na- 
ture of  a  cross-bill  to  establish  its  rights  as 
against  the  corporation. 

\Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  S§  58&-599;   Dec.  Dig.  «=>371.] 

3.  Equitt  ^=»201  —  Cboss-Bili.  —  Refeberci 

TO   IlATTEBS  IN   ObIOINAL   BiLX. 

In  such  suit,  the  cross-bill  might  properly 
refer  to  matters  of  description  in  the  original 
bill  and  adopt  them  as  a  part  of  the  cross-bill, 
and,  while  a  party  is  not  required  to  plead  any 
matters  set  up  in  the  original  bill,  he  may  short- 
en his  cross-bill  by  referring  to  the  pleadings 
already  on  file. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  §S  466,  468;   Dec.  Dig.  <8=>201.] 

4.  Equitt  <8s»195  —  "Cboss-Biu,"  —  "Obioi- 

NAL  BIIX  in  NaTUBB  OF  A  CBOSS-BIIX." 

A  cross-bill  is  allowed  to  enable  one,  not  a 
party  to  the  original  suit,  to  come  into  the  cause 
and,  by  appropriate  averments,  show  his  right  to 
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be  heard  therein,  and  by  appropriate  proce!:»  In 
his  matter  bring  before  the  court  those  parties 
who  claim  interests  adverse  to  him ;  the  dis- 
tinction between  an  original  bill  in  the  nature  of 
a  cro!<s-bill  and  a  mere  cross-bill  being  that  a 
"cross-bill"  is  filed  in  a  cause  by  a  party  there- 
to and  seeks  the  enforcement  of  an  equity  ger- 
mane to  or  springing  out  of  the  subject-matter 
of  the  original  bill,  while  an  "original  bill  in  the 
nature  of  a  cross-bill"  is  a  pleading  filed  by 
leave  of  the  chancellor  by  a  person  not  a  party 
to  the  original  suit,  and  between  whom  and  the 
complainant  there  is  no  privity. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §1  446-440;    Dec.  Dig.  <S=>19o. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cross-Bill.] 

5.  Trusts  <g=s>371  —  Propebtt  Ptibchabed 
WITH  Monet  of  OoBPORAnoN— Bill  to  Es- 
tablish Resulting  TIiust— Pleading — In- 
solvency. 

In  a  suit  by  a  corporation  against  the  per- 
sonal representatives  and  heirs  of  its  deceased 
treasurer  to  establish  a  trust  in  property  pur- 
chased by  the  treasurer  with  the  money  of  the 
corporation,  an  original  bill  in  the  nature  of  a 
cross-bill,  denying  that  the  purchase  money  had 
been  furnished  by  the  corporation,  alleging  that 
th$  corporation  was  estopped  from  establishing  a 
trust  as  against  cross-complainant's  debt  against 
the  treasurer,  and  alleging  that  if  the  complain- 
ant was  granted  the  relief  prayed  for  in  its 
bill,  and  the  property  described  therein  was  de- 
clared to  be  its  property,  then  the  estate  of  the 
treasurer  was  insolvent,  sufficiently  averred  in- 
solvency without  pleading  facts  from  which  it 
might  be  deduced. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  U  588-509 ;  Dec.  Dig.  <3=»371.] 

6.  Trusts  ig=>3-13— Estoppel  to  Establish 
Resulting  Tbust — Corporation  PBorERiY 
IN  Name  of  Officer  —  Rights  of  Third 
Parties. 

Where  a  corporation,  the  stock  and  control 
of  which  was  held  by  the  members  of  a  family, 
allowed  its  treasurer,  who  was  also  in  charge 
of  one  of  its  business  branches,  to  purchase 
property  with  the  money  of  the  corporation, 
which,  although  the  rents  and  management  were 
attended  to  by  the  corporation,  stood  in  his  own 
name,  so  that  ci'oss-complainant,  a  trust  compa- 
ny, had  made  loans  to  third  parties  on  the  se- 
curity of  his  credit  and  was  actually  misled 
by  his  apparent  ownership  of  the  property,  the 
corporation  was  chargeable  with  such  culpable 
negligence  as  estopped  it  from  establishing  a 
trust  in  the  property  against  the  representatives 
and  heirs  of  the  deceased  treasurer  and  from  de- 
feating the  claim  or  lien  of  the  trust  compan3', 
under  the  rule  that,  where  some  one  must  lose  by 
reason  of  such  negligence,  the  one  that  reposed 
the  trust  should  lose  rather  than  a  stranger  re- 
lying thereon. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  507,  508;   Dec.  Dig.  <S=>343.] 

Appeal  from  Chancery  Court,  Bibb  County ; 
Thomas  H.  Smith,  Chancellor. 

Bill  by  the  H.  C.  &  W.  B.  Reynolds  Com- 
pany against  E.  D.  Reynolds  and  others,  in 
which  the  Bibb  County  Banking  &  Trust 
Company  filed  a  bill  in  the  nature  of  a  cross- 
bill. Decree  for  cross-complalnant,  and  com- 
plainant appeals.    Affirmed. 

John  P.  Tillman  and  Henry  P.  White,  both 
of  Montgomery,  and  Lavender  &  Thompson, 
of  Ccuterville,  for  appellant  Logan  &  Logan, 
of  CentervlUe,  for  appellees. 


DE  graffenried,  J.   H.  a  ft  W,  B. 

Reynolds  Company,  a  corporation,  was,  for  a 
long  time,  engaged  in  a  general  mercantile 
business  in  Bibb  county.  The  great  bulk  of 
the  stock  of  the  corporation  belonged  to  H. 
C.  Reynolds,  Sr.,  and  to  members  of  bis  Im- 
mediate family,  among  them  being  bis  sons, 
E.  D.  Reynolds  and  H.  E.  Reynolds,  deceased. 

There  appears  to  have  been  two  mercantile 
establishments,  one  at  Centervllle  and  the 
other  at  Blocton.  H.  E.  Reynolds,  deceased, 
had  charge  of  the  business  at  CentervlUe,  and 
E.  D.  Reynolds  at  Blocton.  H.  E.  Reynolds, 
deceased,  was  the  treasurer  of  the  corpora- 
tion, and  be  seems  to  have  been  given  a  free 
hand  In  the  management  of  the  mercantile 
establishment  at  CentervlUe. 

The  evidence  all  shows  that  the  said  H.  E. 
Reynolds  (who  died  in  1911)  was  a  man  of 
excellent  character,  business  ability,  and 
babits,  and  that  he  deservedly  possessed  the 
confidence  and  esteem  of  bis  father,  who  was 
the  president  of  the  corporation,  and  of  the 
other  stockholders  of  the  corporation.  Ou 
this  subject  we  quote  with  approval  the  fol- 
lowing from  the  opinion  of  the  chancellor, 
which  we  find  in  the  record: 

"There  is  nothing  In  the  evidence  nor  in  this 
record  to  justify  any  imputation  of  improper 
motives  to  H.  E.  Reynolds  or  to  these  complain- 
ants. They  had  the  utmost  confidence  in  each 
other,  and  no  doubt  in  the  world  the  title  was 
taken  in  H.  E.  Reynolds  for  no  ulterior  mo- 
tives or  with  any  but  the  most  correct  and  up- 
right intentions,  and  had  he  lived  no  litigation 
would  ever  have  arisen.  I^is  widow  has  acted 
in  the  most  generous,  disinterested  manner,  and 
with  no  other  purpose  than  to  carry  out  the 
wishes  of  her  husband,  and  do  what  she  con- 
sidered just  and  right,  without  reprard  to  her 
own  pecuniary  interest.  Nor  do  I  consider  that 
solicitors  for  cross-complainants  have  argued 
otherwise," 

It  appears  that  at  the  time  of  his  death  the 
said  H.  E.  Reynolds,  deceased,  thought  that 
he  was,  and  probably  was,  solvent.  His  es- 
tate, when  the  bill  In  this  case  was  filed,  was 
Insolvent,  and  this  Insolvency  may  be,  and 
probably  was,  due  to  a  misfortune  to  the 
Cleveland  Mercantile  Compan.v,  In  which  he 
was  interested  at  the  time  of  bis  death,  and 
which  misfortune  befell  the  Cleveland  Mer- 
cantile Company  after  his  death.  The  said 
II.  B.  Reynolds,  deceased,  at  the  time  of  his 
death,  was  legally  bound  to  the  Bibb  County 
Banking  &  Trust  Comiiauy  on  some  of  the 
debts  of  the  Cleveland  Mercantile  Company, 
and  this  liabUlty  Is  the  mainspring  of  this 
litigation. 

It  appears  that  after  the  formation  of  the 
H.  C.  &  W.  B.  Reynolds  Company  the  said 
H.  E.  Reynolds,  deceased,  bought,  with  money 
of  said  H.  C.  &  W.  B.  Reynolds  Company, 
certain  tracts  of  land  and  certain  personal 
property,  and  took  the  title  in  his  own  name. 
This  property  was  not  bought  at  one  time, 
but  at  several  different  times,  stretching  over 
a  period  of  several  years ;  and  it  is  couce<led 
that  all  of  it  was  paid  for  out  of  funds  of 
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the  H.  C.  ft.  W.  B.  Beynolds  Company.  It 
further  appears  that  on  the  books  of  the  H. 
C.  &  W.  B.  Reynolds  Company  all  of  this 
property  was  treated  as  the  property  of  the 
company.  The  rents  received  from  the  prop- 
erty, the  taxes  paid  out  on  the  property,  and 
the  property  Itself,  were,  on  the  books  and 
among  the  stockholders  of  said  corporation, 
treated  as  matters  of  said  H.  C.  &  W.  B. 
Beynolds  Company.  It  is  not  claimed  or 
suggested  that  H.  E.  Reynolds,  deceased,  took 
the  title  to  this  property — and  a  large  part 
of  It  was  purchased  several  years  before  his 
death — In  his  own  name  for  evil  or  Improper 
purposes.  He  may  have  taken  the  title  in 
this  way  as  a  matter  of  convenience  merely, 
but  in  his  treatment  of  the  property,  in  so  far 
as  the  outside  world  was  concerned,  he  treated 
it,  handled  it,  and  spoke  of  It  as  his  own.  The 
deeds  were  recorded,  and  they  showed  the 
title  to  be  In  him.  When  any  of  the  property 
was  sold,  he  conducted  the  negotiations  for, 
and  concluded,  the  sale.  The  deeds  to  such 
properties  were  signed  by  him  and  his  wife, 
and  the  purchase  money  was  itself  paid  to 
bim.  If  all  of  the  purchase  money  on  such 
a  sale  was  not  paid  In  cash,  notes  were  made 
to  H.  E.  Reynolds  for  the  deferred  purchase 
money,  and  these  notes  were  secured  by  mort- 
gages to  said  H.  E.  Reynolds,  and  the  mort- 
gages were  regularly  recorded.  He  rented 
out  the  property,  assessed  It  In  his  own  name, 
was,  in  so  far  as  his  tenants  and  the  world 
knew,  In  sole  possession  of  it  and  the  sole 
owner  of  it,  and  he  spoke  of  It  as  his  own. 
The  stockholders  of  the  H.  C.  ft  W.  B.  Reyn- 
olds Company  knew  that  be  did  not  own  the 
property,  but  the  business  world  regarded 
bim  as  its  owner. 

[1]  1.  The  original  bill  of  complaint  In  this 
cause  was  filed  by  the  H.  C.  &  W.  B.  Reynolds 
Company  against  the  administrators  of  the 
estate  and  the  heirs  and  distributees  of  the 
said  H.  E.  Reynolds,  deceased,  and  prayed 
that  the  legal  title  to  the  property,  to  which 
we  have  above  referred,  be  divested  out  of 
them  and  vested  in  the  complainant  The 
theory  of  the  complainant  Is  that,  as  the 
property  was  bought  with  the  money  of  com- 
plainant, the  property  was  and  is  the  prop- 
erty of  the  complainant,  and  that  said  H.  E. 
Reynolds,  deceased,  was,  and  after  bis  death 
bis  personal  representatives  and  heirs  were, 
the  holders  of  the  legal  title  for  the  benefit 
of  complainant. 

The  bill  of  complaint,  of  course,  contains 
eqolty;  and  the  personal  representatives  and 
heirs  of  said  H.  E.  Reynolds,  deceased,  in 
no  way  dispute  the  right  of  the  complainant 
to  the  relief  prayed  for  in  its  bill  of  com- 
plaint 

[2]  2.  Upon  the  appUcaticm  of  the  Bibb 
Connty  Banking  &  Trust  Company,  leave  was 
given  the  bank  to  assert  its  rights  in  tliia 
matter  by  an  original  bill  in  the  nature  of 
a  crosB-bill.  Some  discussion  is  had  in  briefs 
of  counsel  aa  to  whether  the  Bibb  County 


Banking  &  Trust  Company  had  fibe  right  to 
file  in  this  cause  the  pleading  which  it  has 
filed  upon  leave  of  the  chancellor,  bat  we 
think  that  the  cases  of  Renfro  r.  Goetter, 
Well  &  Co.,  78  Ala.  314,  and  Ex  parte  Gray, 
157  Ala.  863.  47  South.  286,  131  Am.  St  Rep. 
62,  cited  by  the  chancellor  in  his  decree  npm 
the  petition  of  said  bank  to  be  allowed  to 
intervene,  are  decisive  of  that  question.  In 
this  case  the  bank  was  not  a  party  to  the 
original  cause,  and  there  was  no  privity  be- 
tween it  and  the  complainant  in  the  original 
cause.  It  was  interested,  however,  in,  bat 
possessed  no  lien  upon,  the  subject-matter 
of  the  suit.  Leave  to  file  a  bill  in  the  nature 
of  a  cross-bill  was,  under  our  practice,  there- 
fore, necessary,  and  such  a  pleading  fumishea- 
the  appropriate  remedy  for  said  bank.  Ez 
parte  Gray,  supra. 

3.  This  entire  litigation.  In  so  far  as  thia 
appeal  Is  concerned,  grows  out  of  the  pleading 
which  was  filed  in  this  cause  by  said  bank, 
and  to  which  all  of  the  parties  to  the  original 
cause  were  made  parties. 

In  its  bill  in  the  nature  of  a  cross-bill  the 
bank  denies  that  the  purchase  money  of  the 
property  described  in  the  original  bill  was 
famished  by  complainant,  claims  that'  the 
original  bill  was  filed  to  divest  the  title  of 
the  personal  representatives  and  heirs  of  H. 
E.  Reynolds,  deceased,  to  the  property  de- 
scribed therein,  for  the  purpose  of  defraud- 
ing the  bank,  and  then.  In  the  alternative,  al- 
leges that,  if  the  money  which  was  used  by 
H.  E.  Reynolds  in  buying  the  property  was  in 
fact  the  money  of  the  said  H.  C.  &  W.  B. 
Beynolds  Company,  then  the  said  H.  C.  ft 
W.  B.  Reynolds  Company  is  estopped  from 
setting  up  Its  claim  to  the  property  as 
against  the  debt  of  the  bank,  because,  so  the 
bill  in  the  nature  of  a  crosa-blll  alleges,  the 
said  H.  C.  ft  W.  B.  Reynolds  Comoany  per- 
mitted the  said  H.  E.  Reynolds,  deceased,  to 
hold  himself  out  to  the  world  as  the  owner 
of  said  property,  and  upon  the  faith  of  his 
ownership  of  the  property  the  bank  had  ex- 
tended to  him  credit  and  permitted  him  to 
contract  the  indebtedness  to  the  bank.  The 
bill  In  the  nature  of  a  cross-bill  alleges  that 
if  the  complainant  is  granted  the  relief 
prayed  for  in  its  bill  of  complaint  and  the 
property  described  in  the  original  bill  is  de- 
clared to  be  the  property  of  the  complainant 
then  the  estate  of  H.  B.  Reynolds  in  insol- 
vent 

(3,  4]  We  can  see  no  reason  why,  In  such 
a  cross-bill,  reference  may  not  be  had  to  the 
original  bill,  and  we  see  no  reason  why,  in 
such  a  cross-bill,  matters  of  description  In 
the  original  bill  may  not  be  referred  to  and, 
to  save  unnecessary  repetlti<m,  adopted  aa 
a  part  of  the  bill  in  the  nature  of  a  crosa- 
blll.  Such  a  croes-blU  Is  allowed  by  the 
court  for  the  purpose  of  enabling  one  not  a 
party  to  the  original  suit  to  come  Into  the 
cause  and,  by  ai^ropriate  averments,  show 
his  right  to  be  heard  in  the  cause,  and  by 
appropriate  process  In  Ills  matter  bring  bs- 
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fore  the  court  those  partlea  who  claim  inter- 
ests adverse  to  him.  The  prominent  distlnc- 
tlou  between  an  original  bill  in  the  nature  of 
a  cross-bill,  and  a  mere  cross-bill,  is  that  a 
cross-bill  Is  filed  in  a  cause  by  a  party  to 
the  cause  and  seeks  the  enforcement  of  an 
equity  touching,  germane  to,  or  springing 
out  of  the  subject-matter  of  the  original  bill, 
while  an  original  bill  in  the  nature  of  a  cross- 
bill is  a  pleading  filed  by  leave  of  the  chan- 
cellor, by  a  person  not  a  party  to  the  original 
suit,  and  between  whom  and  the  complainant 
there  is  no  privity.  In  such  a  pleading  the 
cross-complainant  undertakes,  for  his  own 
protection,  to  assert  a  new  and  independent 
claim,  which  touches  the  subject-matter  of 
the  controversy  between  the  parties  to  the 
original  suit  When  such  an  original  bill  in 
the  nature  of  a  crosa-blU  is  filed  by  proper 
leave,  and  in  an  appropriate  way,  the  cross- 
complainant,  for  the  purposes  for  which  he  is 
permitted  to  file  the  bill,  becomes,  in  fact, 
a  party  to  the  cause  and  is  dealt  with  by  the 
chancellor  as  such.  While  such  a  party  is 
not  required  to  state  in  his  pleading  any  of 
the  matters  which  have  been  set  up  in  the 
original  bill,  we  see  no  reason  why  he  may 
not  shorten  his  pleading  by  referring  to  the 
pleadings  already  on  file  and,  if  he  sees  prop- 
er, by  making  parts  of  them  his  own.  Indeed, 
it  would  appear  to  be  the  better  practice  for 
him  to  do  so.  "Vain  repetitions"  are  useless 
in  pleadings,  as  well  as  in  everything  else 
that  human  beings  undertake  to  do. 

[6]  We  not  only  think  that  the  chancellor, 
for  the  above  reasons,  conuuitted.no  error 
in  overruling  the  demurrer  to  the  original 
bill  in  the  nature  of  a  cross-bill,  but  we  also 
think  that  the  original  bill,  in  the  nature  of 
a  cross-bill,  sufficiently  alleges,  as  a  fact,  the 
Insolvency  of  the  estate  of  H.  E.  Reynolds, 
deceased.  We  have  already  stated  what  the 
bill  in  the  nature  of  a  croBS-bill  alleges  with 
reference  to  the  insolvency  of  the  said  estate. 
If  it  be  true  that  a  man  is  insolvent,  and  It 
is  necessary  to  allege  his  insolvency  In  a 
pleading,  then  we  see  no  reason  why  a  plead- 
er may  not,  without  stating  any  particular 
facts,  simply  allege  the  bald  fact  of  insolven- 
cy. A  pleading  which  alleges  that  a  man  is 
insolvent  states  a  situation  with  reference 
to  his  financial  status  which  is  well  defined, 
and  we  see  no  reason  why  the  pleader  should 
be  required  to  state  facts  from  which  his  in- 
solvency can  be  adduced.  Bank  v.  Ellis,  30 
Ala.  478. 

If  the  allegations  of  the  original  bill  are 
true,  the  complainant,  as  against  the  respond, 
ents  and  all  others,  except  those  possessing 
some  peculiar  equity.  Is  entitled  to  all  of  the 
property  described  in  the  bill.  This  being 
true,  the  statement  in  the  supplemental  plead- 
ing of  appellee  that  "if  the  prayer  of  said 
original  bill  of  said  H.  C.  &  W.  B.  Reynolds 
Company  hereinbefore  referred  to  prevails, 
and  said  title  is  divested  from  the  personal 
representatives  and  heirs  of  H.  E.  Reynolds, 
the  estate  of  H.  E.  Reynolds  will  be  insol- 


vent," read  In  connection  with  the  original 
bill,  is  a  plain  allegation  that  the  estate  is, 
in  fact.  Insolvent  Of  course,  this  allega- 
tion of  fact,  just  as  all  other  allegations  of 
fact,  is  one  which  goes  to  the  right  of  re- 
covery, and  must  be  supported  by  proof. 

4.  The  bill  in  the  nature  of  a  cross-blU  in 
this  case  possesses  none  of  the  elements  of 
a  general  creditors'  bill.  In  one  aspect  the 
pleading  is  an  effort  on  the  part  of  the  plead- 
er to  prevent  the  divestiture  of  title  out  of 
respondents  to  the  property,  and  it  is  not  an 
effort  to  have  an  existing  conveyance  declared 
to  be,  as  against  creditors,  null  and  void. 
In  the  other  aspect  the  pleading  Is  an  effort 
on  the  part  of  the  pleader  to  have  fastened 
ui>on  the  property  described  in  the  bill  of 
complaint  a  lien  in  Its  favor,  npon  the  ground 
that,  as  against  the  debt  of  the  bank,  the  com- 
plainant is  estopped  from  laying  claim  to  the 
property.  The  special  equity,  in  so  far  as  the 
estoppel  is  concerned,  grows  out  of  the  oft- 
quoted  doctrine  that: 

"Wherever  one  of  two  innocent  persons  mnat 
suffer  by  the  acts  of  a  third,  he  who  has  en- 
abled such  third  person  to  occasion  the  loss 
must  sustain  it"    Noble  v.  Moses,  74  Ala.  604. 

6.  H.  E.  Reynolds,  deceased,  was,  from 
all  the  evidence,  a  man  of  much  activity  in 
business.  He  was  not  only  the  general  man- 
ager of  a  large  mercantile  establishment  at 
Centerville  (the  principal  mercantile  estatn 
lishment  of  complainant),  but  he  was  a  man 
whose  activities  were  engaged  in  some  of 
the  enterprises  of  his  vicinity.  He  possessed 
an  excellent  character,  and  his  influence 
prqbably  dominated  in  all  of  the  activities 
in  which  he  was  engaged.  So  long  as  he  re- 
tainea^hls  health,  the  business  over  which 
he  exert,ed  an  Influence  seems  to  have  pros- 
pered. Indeed,  some  time  prior  to  his  death 
the  mercantile  establishment  of  complainant 
at  Centerville  seems  to  have  been  disposed  of, 
and  H.  E.  Reynolds,  deceased,  became  in- 
terested in,  and  was  the  dominant  figure  in, 
the  Cleveland  Mercantile  Company,  a  corpo- 
ration, which  not  only  owned  a  stock  of 
merchandise  at  Centerville,  and  was  engaged 
in  mercantile  pursuits  at  that  place,  but 
which  also  ovraed  two  branch  mercantile  es- 
tablishments In  the  state  of  Mississlitpl.  The 
major  portion  of  his  time  for  a  year  or  two 
before  his  death  seems  to  have  been  spent 
In  Mississippi,  but  the  business  men  of  Cen- 
terville recognized  him  as  the  guiding  an- 
thorlty  In  the  matters  in  which  he  was  In- 
terested In  Bibb  county,  and  the  bank  there 
seems  to  have  largely  confined  the  credit 
which  It  extended  to  the  Cleveland  Mercan- 
tile Company  to  loans  which  not  only  were 
made  with  his  knowledge  and  approval,  but 
largely  to  those  only  upon  which  he  person- 
ally bound  himself.  In  other  words,  the 
bank,  when  It  knew  that  H.  E.  Reynolds  ap- 
proved of  a  loan  to  the  said  Cleveland  Mer- 
cantile Company,  and  that  he  himself  per- 
sonally bound  himself  to  pay  it  at  its  matu- 
rity, made  the  loan,  and  It  was  usually  only 
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npon  such  conditions  that  it  made  a  loan  to 
aald   Cleveland   Mercantile  Company. 

At  the  times  these  loans  were  made  to 
the  Cleveland  Mercantile  Company,  the  bank 
regarded  that  company  as  solvent,  but,  from 
the  entire  history  of  these  transactions,  we 
are  satisfied  that  the  bank  felt  that  a  risk  of 
any  size  upon  that  company  was  desirable, 
only  when  it  was  made  with  the  knowledge 
of  H.  E.  Reynolds,  deceased,  and  when  the 
paper  of  said  company,  evidencing  the  loan, 
was  properly  indorsed  by  said  E.  E.  Reyn- 
olds, deceased.  When  such  a  paper  above 
described  was  offered  to  the  bank.  Its  offi- 
cers recognized  that  upon  it,  as  an  indorser, 
was  the  name  of  a  man  who  had  prospered 
in  business  in  Centervllle,  who  was  one  of 
the  mainsprings  of  its  business  world,  and 
whose  investments  in  real  estate  in  that  com- 
munity indicated  a  substantial,  growing  In- 
crease in  prosperity  and  wealth.  While 
these  Investments  in  real  estate  were  not  in- 
tended to  deceive,  they  must  have,  in  the 
ordinary  course  of  things,  misled  the  mem- 
bers of  that  community  as  to  the  actual 
financial  condition  of  said  H.  E.  Reynolds, 
deceased,  and  that  condition  was  created -by 
the  passlveness  of  the  H.  C.  dc  W.  B.  Reyn- 
olds Company.  The  doctrine  of  culpable 
negligence  penalizes  Inactivity,  and  through 
It  the  sins  of  omission — the  failure  to  do  that 
which  should  be  done — are  visited  with  the 
same  character  of  penalties  as  are  the  sins 
of  commission.  In  small  towns  and  com- 
munities Investments  in  real  estate  do  not 
go  unheeded.  The  sale  of  a  plantation 
brings  on  a  discussion  in  the  community, 
and  the  reasons  for  its  sale,  on  the  one 
hand,  and  for  its  acquisition,  on  the  other, 
are  usually  given  with  remarkable  freedom. 
The  purchase  of  a  town  lot  brings  the  seller 
and  the  purchaser  into  discussion  upon  the 
street  comers  and  in  the  places  where  peo- 
ple are  accustomed  to  congregate  in  their 
moments  of  leisure.  The  ownership— and  the 
continued  acquirement — by  an  individual  of 
unincumbered  desirable  real  estate  is  accept- 
ed as  an  indication  of  business  prosperity  on 
the  part  of  that  individual,  and  necessarily 
Increases  his  standing  and  credit  as  a  man 
of  affairs.  In  such  a  community  the  com- 
mercial rating  of  an  individual  member  of 
the  community  is  rarely  looked  to.  His  visi- 
ble property  is  the  thing  that  usually  counts. 

6.  The  H.  C.  &  W.  B.  Reynolds  Company 
was,  as  we  have  already  said,  a  close  cor- 
poration. Substantially  all  of  Its  stock  was 
owned  by  a  father  and  his  sons.  These  peo- 
ple had  confidence  In  each  other,  and  they 
especially  fixed  their  confidence  in  H.  B. 
Reynolds,  deceased.  He  was  a  business  man, 
and  knew  how  to  handle  himself  in  his  deal- 
ings with  the  world.  He  was  solvent,  and 
bat  for  a  misfortune,  which  business  fore- 
sight could  not  have  anticipated — and  such 
misfortunes  sometimes  strike  the  entire  busi- 
ness world  unawares — and  which  misfortune 


befell  his  estate  some  time  after  hla  death, 
this  litigation  would  not  only  not  have  oc- 
curred, but  there  would  have  been  no  rea- 
son for  such  litigation.  This  being  the  sit- 
uation, the  H.  O.  &  W.  B.  Reynolds  Company 
did  not  exercise  that  business  supervision 
over  the  acts  and  doings  of  said  H.  E.  Reyn- 
olds as  one  of  Its  general  managers,  which 
It  should  have  done.  For  several  years  prop- 
erty was  accumulated  by  H.  E.  Reynolds,  de- 
ceased, in  his  own  name,  with  the  funds  of 
tlie  H.  C.  &  W.  B.  Reynolds  Company,  stood 
in  bis  name  and  in  his  possession,  was  man- 
aged, controlled,  and  claimed  by  him  as  his 
own,  and  naturally  misled  the  business  pub- 
lic and  the  bank  at  Centervllle  as  to  his 
actual  wealth.  In  none  of  his  business  nego- 
tiations with  the  bank  did  he  actually  rep- 
resent that  the  property  described  in  the 
original  bill  belonged  to  him,  but  the  record 
of  his  conveyances,  his  course  of  conduct, 
and  the  course  of  conduct  of  the  H.  G.  &  W. 
B.  Reynolds  Company  were  there  proclaim- 
ing his  ownership  of  the  property.  It  is  true 
that  at  least  a  large  part  of  the  property — 
bought  along,  at  various  times,  through  a 
series  of  years — was  paid  for  in  checks 
drawn  by  H.  E.  Reynolds  upon  said  bank,  to 
which  the  name  of  H.  C.  &  W.  B.  Reynolds 
Company  was  signed,  and  which  checks  were 
charged  up  by  the  bank  to  the  account  of  the 
H.  C.  &  W.  B.  Reynolds  Company.  The 
checks  which  were  drawn  by  H.  B.  Reynolds, 
upon  said  bank,  to  which  he  signed  the  name 
of  H.  C.  &  W.  B.  Reynolds  Company,  were 
numerous,  and  upon  that  subject  we  quote 
with  approval  the  following  from  the  opinion 
of  the  chancellor,  on  file  in  this  cause: 

"It  appears  that  part  of  the  lands  were  bought 
as  early  as  1903,  and  5  other  tracts  of  land  were 
bought  from  that  date  on  dowu  to  1909,  during 
which  time  title  stood  in  the  name  of  H.  E. 
Reynolds,  and,  so  far  as  the  evidence  discloses, 
no  attempt  was  made,  until  the  filing  of  the  origi- 
nal bill  in  this  cause,  to  assert  a  resulting  trust 
in  the  complainants.  During  this  time  H.  E. 
Reynolds  secured  by  his  credit  with  the  bank  the 
loans  sought  to  be  collected  by  his  interven- 
tion in  this  cause.  The  undisputed  testimony 
is  that  the  apparent  ownership  of  the  land  was 
in  him.  No  notice  was  given  the  bank  that  the 
lands  were  not  his,  nor  was  the  mere  fact  that 
the  chocks,  with  which  H.  E.  Reynolds  paid  for 
them,  were  drawn  by  him  on  the  funds  of  H.  C. 
&  W.  B.  Reynolds  Company,  notice  to  the  bank 
of  the  asserted  secret  equity.  He  drew  many 
checks  in  this  way,  and  the  bank  cannot  be 
charged  with  notice  of  the  claim  that  the  pur- 
chase was  for  the  firm,  or  of  their  unasswted 
claim  to  the  land." 

[■]  7.  Without  regard  to  the  actual  knowl- 
edge which  the  officers  and  agents  of  the 
H.  C.  &  W.  B.  Reynolds  Company  may  have 
had  of  the  above  transaction — ^and  we  believe 
them  when  they  say  that  they  had  no  actual 
knowledge  of  the  transaction — we  have  here 
a  corporation  which,  because  of  infinite  trust 
in  one  of  its  officials,  has  permitted,  for  a 
number  of  years,  a  course  of  dealings  on 
the  part  of  that  official  which  was  calculat- 
ed to  mislead,  and  bad  actoally  misled,  a 
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business  community  as  to  the  financial  situ- 
ation of  that  official,  and  which  has  finally 
resulted  in  a  loss  which  must  ^ther  fall 
upon  ail  innocent  third  party  or  the  corpora- 
tion. That  equity  must  place  that  loss  upon 
the  negligent  corporation  there  can  be  no 
doubt  The  man,  H.  E.  Reynolds,  deceased, 
who  developed  the  situation,  was  Innocent 
of  all  wrongful  purposes.  The  confidence 
which  was  placed  in  him  by  his  father  and 
brothers  was  not  unnatural,  but  the  business 
men  of  the  Centerrllle  community  had  a  right 
to  rely  upon  the  reasonable  business  dili- 
gence of  the  H.  C.  &  W.  B.  Reynolds  Com- 
pany, and  this  business  diligence  It  failed  to 
observe.    Stevens  v.  Dennett,  51  N.  H.  324. 

8.  It  must  be  remembered  that,  in  this  case, 
a  court  of  equity  Is  appealed  to  by  the  H.  C. 
&  W.  B.  Reynolds  Company,  after  the  In- 
solvency of  H.  E.  Reynolds,  deceased,  to 
divest  the  legal  title  out  of  the  estate  of  H. 
E.  Reynolds,  deceased,  and  vest  it  in  the  said 
H.  a  &  W.  B.  Reynolds  Company.  This  is 
not  the  case  of  a  trustee  owing  debts,  who 
has  conveyed  the  legal  title  to  his  cestui  que 
trust,  and  which  conveyance  Is  attacked  as 
fraudulent  and  void  by  the  creditors  of 
the  trustee,  as  was  the  situation  in  the  case 
of  Blake  v.  Meadows,  225  Mo.  1,  123  S.  W. 
868,  30  I*  R.  A.  (N.  S.)  1;  BeU  v.  Stewart, 
98  Ga.  669,  27  8.  E.  163;  AlMre  Qroc.  Co.  et 
al.  V.  Ballenger  et  ux.,  137  Mo.  369,  38  S.  W. 
911 ;  Marston  et  al.  v.  Dresen  et  ux.,  85  Wis. 
530,  55  N.  W.  806;  Dodd  et  al.  v.  Bond,  88 
Ga.  365,  14  S.  B.  581;  Bicoccbi  v.  Casey- 
Swasey  Co.  et  al.,  91  Tex.  259,  42  S.  W.  963, 
66  Am.  St  Rep.  875 ;  Gamer  v.  Bank,  161  U. 
S.  420,  14  Sup.  Ct  390,  38  L.  Ed.  218. 

A  careful  analysis  of  the  above  cases  will 
clearly  show  that  they  are  really  founded 
upon  the  common-law  principle— changed  by 
statute  in  this  state — that: 

"A  conveyance  by  a  debtor  of  his  own  property 
In  discharge  of  a  debt,  though  taken  by  the 
grantee  with  the  knowledge  that  it  is  intended 
to  binder,  delay,  or  defraud  other  creditors,  is 
good  as  against  Uie  latter,  unless  the  grantee 
takes  more  than  the  amount  of  his  debt,  either 
for  himself,  or  for  the  debtor  or  others."  Dodd 
et  al.  v.  Bond,  supra ;    Garner  v.  Bank,  supra. 

Each  of  the  above  cases,  as  well  as  each 
of  the  following  other  cases  cited  by  counsel 
lor  appellant  In  their  brief,  was  a  case  in 
which  the  court  protected  the  property  of 
the  wife  from  plunder  at  the  hands  of  the 
husband  or  his  creditors,  viz.:  In  re  Garner 
(D.  C.)  110  Fed.  123;  Huot  v.  Reeder,  140 
Mich.  162,  103  N.  W.  569;  Mayor  v.  Kane 
60  N.  J,  Eq.  733,  01  Atl.  374,  and  Murphy  v. 
Clayton,  113  Cal.  153,  46  Pac.  267. 

It  Is  true  that  in  some  of  the  above  cases 
the  broad  doctrine  is  announced  that: 

"To  constitute  such  an  estoppel,  it  must 
•  •  •  be  shown  that  the  person  sought  to  be 
estopped  has  made  an  admission  or  done  an  act, 
with  the  intention  of  influencing  the  conduct  of 
another,  or  that  he  had  reason  to  believe  would 
influence  his  conduct,  inconsistent  with  the  evi- 
dence he  proposes  to  give  or  the  title  be  pro- 
poses to  set  DP ;  that  the  other  party  has  acted 
upon  or  been  influenced  by  such  act  or*  d(K:lara- 


tion :  that  the  party  so  influenced  will  be  preju- 
diced by  allowing  the  truth  of  the  admission  to 
be  disproved."    Murphy  v.  Clayton,  supra. 

In  none  of  those  cases,  however,  did  the 
court  have,  as  in  this  case,  progressive  or 
successive  Investments,  stretching  over  a  pe- 
riod of  years,  by  an  agent  of  a  business  man, 
of  the  money  of  bis  principal,  in  the  name  of 
the  agent,  whereby  the  people  residing  in  the 
community  were  actually  misled  as  to  the 
real  worth  and  business  success  of  such 
agent  In  other  words,  in  the  above  cases, 
the  courts  were  dealing  with  situations  which 
sprang  out  of  the  violation  by  the  husband 
of  a  duty  which  he  owed  his  wife — situations 
growing  out  of  the  marital  relation — and 
they  were  not  dealing  with  a  case  where  a 
business  man  bad  been  so  culpably  negligent 
of  his  own  affairs  as  to  permit  an  agent,  for 
a  successive  period  of  years,  to  invest  the 
money  of  his  principal  In  visible  property.  In 
his  own  name,  and  assume  towards  that  prop- 
erty so  bought  during  such  succession  of 
years  the  attitude  of  an  absolute  owner,  in 
so  far  as  the  outside  world  was  Informed. 

The  situation  developed  in  this  case  proba- 
bly grew  out  of  the  fact  that  the  H.  C.  &  W.  B. 
Reynolds  Company  was  a  family  affair,  and 
that  H.  E.  Reynolds  probably  felt  that  he 
possessed  a  license  which  he  otherwise  would 
not  have  taken  with  the  affairs  of  the  cor- 
poration. As  to  the  general  public,  however, 
the  II.  C.  &  W.  Bi  Reynolds  Company-  was  a 
business  corporation,  and  H.  £.  Reynolds, 
deceased,  simply  one  of  its  general  agents. 
A  perscm,  who  willfully  or  through  culpable 
negligence  enables  another  to  bold  himself 
out  to  the  public  as  the  owner  of  property, 
is  estopped  from  claiming  that  property  as 
against  one  who  has  been  misled  in  dealing 
with  the  apparent  owner  of  the  property  and 
upon  the  faith  of  that  ownership.  2  Herman 
on  Estoppel,  p.  1103,  subd.  970. 

"Seeing  somebody  must  be  a  loser  by  this  de- 
ceit. It  is  more  reason  that  he  that  employs  nnd 
puts  a  trust  and  confidence  in  the  deceiver 
should  be  loser  than  a  stranger."  Hern  v.  Nich- 
ols, 1  Salkeld,  280;  AUen  v.  Maury,  66  Ala.  10. 

A  recognized  proposition  as  to  estoppel  in 
pais  is  that  if  in  the  transaction  itself,  wliich  is 
m  dispute,  a  party  has  led  another  into  the 
belief  of  a  certain  state  -.>f  facts  by  conduct  of 
culpable  negligence  calculated  to  have  that  re- 
sult, and  such  culpable  negligence  has  been  the 
proximate  cause  of  leading,  and  has  led,  the 
other  to  act  by  mistake  upon  such  belief  to  his 
prejudice,  he  cannot  be  beard  afterward,  as 
against  that  other,  to  show  that  the  state  of 
facta  referred  to  did  not  exist"  16  Cyc.  p.  772, 
and  authorities  there  cited. 

"The  rule  has  sometimes  been  stated,"  says 
Pomeroy,  "as  though  it  were  universal,  that  an 
actual  knowledge  of  the  truth  is  always  Indis- 
pensable. It  is,  however,  subject  to  so  many 
restrictions  as  to  lose  its  character  of  univer- 
sality. It  applies  in  its  full  force  only  in  cases 
where  the  conduct  creating  the  estoppel  consists 
of  silence  or  acquiescence.  It  does  not  apply 
where  the  party,  although  mistaken  or  ignorant 
as  to  the  real  facts,  was  in  such  a  position  that 
he  ought  to  have  known  them,  so  that  knowl- 
edge would  be  imputed  to  him.  In  such  case  ig- 
norance or  mistake  will  not  prevent  an  estoppel. 
Nor  does  the  rule  apply  to  a  party  who  lias 
not  simply  acquiesced,  but  who  has  actively  in- 
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tcrfered,  by  acta  or  words,  and  whose  affirma- 
tive conduct  has  thus  misled  another.  Finally, 
the  rule  does  not  apply,  even  in  cases  of  mere 
acquiescence,  when  the  ignorance  of  the  real 
facts  was  occasioned  by  culpable  negligence."  2 
Eq.  Jur.  {  80»;  Sullivan  v.  Colby,  71  Fed.  460, 
18  C.  C.  A.  103. 

The  case  of  Goldthwalte,  Receiver,  v.  Jan- 
ney  &  Chaney,  Trustees,  and  Abraham  v. 
Same,  102  Ala.  431,  15  South.  560,  28  L.  R.  A. 
161,  48  Am.  St.  Rep.  56,  did  not  present  the 
facts  which  are  presented  by  this  record,  and 
in  no  way  conflicts  with  the  above  views. 

9.  We  think  that  the  conclusions  of  the 
chancellor  on  the  facts  of  this  case,  as  pre- 
sented by  the  legal  evidence,  were  In  accord- 
ance witti  the  great  weight  of  the  testimwiy, 
and  we  are  of  the  opinion  that  his  decree 
should  be  afflrmed. 

10.  There  are  some  matters  of  minor  im- 
portance which  we  have  not  above  discussed. 
We  have  carefully  examined  them,  and  are 
of  the  opinion  that  the  chancellor  was  cor- 
rect in  bis  rulings  as  to  all  of  them. 

The  decree  of  the  court  below  is  affirmed. 
AJfflrmed. 

ANDERSON,  G.  J.,  and  UcGLBLLAN  and 
SAYBB,  JJ^  concur.  * 


(190  Ala.  362) 

VANDIVER  V.  AMERICAN  CAN  CO. 
(No.  36.) 

(Supreme  Court  of  Alabama.    Nov.  7,  19lk) 

1.  Appeai.  and  Ebbob  «=»333  —  Submission 
or  Cask  or  AfpeaI/— Bffict  of  Dkath  ob 
DiSABiLiry  OS  Pabtt. 

Where  a  cause  is  regularly  and  appropri- 
ately submitted  on  appeal  to  the  Supreme 
Court,  neither  the  death  nor  disability  of  any 
of  the  parties  subsequently  occurring  will  dis- 
turb the  submission. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  1846-1850 ;  Dec.  Dig.  «=> 
333.] 

2.  Appkai.  and  Ebbob  «=»1184— Sitbuission 
or  Case  on  Appkal— Emtcr  or  Dbath  ob 
DiBABiLiry  or  Pabtt. 

Where  the  Supreme  Court  renders  a  judg- 
ment on  appeal  regularly  and  appropriately  sub- 
mitted, but  the  situation  of  the  parties  have 
materially  changed  subsequent  to  the  submis- 
sion, the  judgment  will  be  as  of  the  date  of 
submission. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4407,  4635 ;  Dec.  IMg.  «=» 
1184.] 

3.  Appeai.  and  Ebbob  «=»110S— Disposition 
of  Cask  on  Appeai>-Matteb8  Occcbbino 
Afteb  Judgment. 

Matters  occurring  after  Judgment  in  the 
trial  court  do  not  aSect  the  determination  of 
the  question  on  appeal,  whether  the  judgment 
shall  be  affirmed  or  reversed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4410 ;    Dec  Dig.  «=5>1108.] 

4.  Appeal  and  Ebbob  ®=»827— DisPOsmoN 
or  Case  on  Appeax  —  Mattebs  Occubbino 
Afteb  Judgkbnt. 

Where  the  parties  appealing  from  an  ad- 
verse Judgment  voluntarily  submitted  the  case 
to  the  Supreme  Court  on  appeal  without  call- 
ing the  court's  attention  to  their  bankruptcy 
after  rendition  of  the  judgment,  the  Supreme 


Court  will  not  set  aside  the  submission,  but  will 
dispose  of  the  appeal  on  the  merits. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3208;    Dec.  Dig.  €=827.] 

6.  Appeal  and  Ebbob  <g=>llll— Disposition 
or  Case  on  Appeal— Tbial  De  Novo. 
The  Supreme  Court  on  appeal  from  a  judg- 
ment at  law   may  only  afiBrm  or  reverse   the 
judgment,  and  may  not  try  the  case  de  novo. 

[Ed.  Note. — l<'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f f  4411-4420 ;  Dec  Dig.  ^s> 
1111.] 

6.  Bankbupict  ®=>431  —  DiscaABGE  —  Subs- 
ties  ON  Appeal  Bond. 

Where  bankrupts  voluntarily  submitted  to 
the  Supreme  Court  a  case  on  their  appeal  from 
an  adverse  judgment  rendered  before  their  bank- 
ruptcy without  calling  the  court's  attention 
thereto,  the  remedy  of  a  surety  on  the  superse- 
deas bond  must  be  sought  in  the  bankruptcy 
court 

[Ed,  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  §i  783-786;    Dec  Dig.  «=»431.] 

7.  CoBPOBATioNs  i©=>C61— Fobeiqn  Cobfoba- 
TioNS— Right  to  Sue. 

A  foreign  corporation  ma^  sue  for  a  debt 
created  in  another  state  or  arising  in  an  inter- 
state transaction,  though  at  the  time  of  the 
creation  of  the  debt  it  did  some  business  In  the 
state  in  violation  of  the  statute  regulating  for- 
eign corporations. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Si  2536,  2530,  2542,  2543,  2644. 
2546,  2563-2567 ;   Dec  Dig.  <S=»  661.] 

8.  Evidence  €=»383  — Books  of  Account  — 
Admissibilitt. 

Where  a  party  uses  books  of  account 
against  the  adverse  party,  he  makes  them  evi- 
dence for  the  latter  on  the  same  subject  and, 
where  a  part  is  used,  the  whole  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  SI  1660-1677;    Dec  Dig.  <S=>383.] 

9.  Evidence   «=»383— Books   of  Account— 
Admissibilitt. 

Where  plaintiff  introduced  a  page  of  de- 
fendant's ledger  which  showed  on  the  debit  side 
plaintiff's  debt,  an  entry  on  the  credit  side  con- 
taining a  suggestion  of  a  pending  settiement 
was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  166(>-1677;   Dec  Dig.  <8=»383.] 

Appeal  from  Circuit  Court,  Montgomery 
County;    W.  W.  Pearson,  Judge. 

Action  by  the  American  Can  Company 
against  Henry  F.  Vandlver.  From  a  Judg- 
ment fi>r  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Rushton,  Williams  &  Crenshaw  and 
Charles  H.  Harold,  all  of  Montgomery,  for  ap- 
pellant Ball  &  Samford,  of  Montgomery,  for 
appellee. 

DE  GRAFFENRIBD,  J.  On  the  28th  day 
of  June,  1912,  the  plaintiff  the  American  Can 
Company,  obtained  a  Judgment  In  the  circuit 
court  of  Montgomery  county  against  Henry 
F.  Vandlver  and  J.  G.  Musgrove,  "late  part- 
ners doing  business  under  the  firm  name  of 
Vandlver  Planting  ft  Canning  Company." 
On  the  26th  day  of  July,  1912,  the  defendant 
Henry  F.  Vandlver  took  an  appeal  from  said 
Judgment  to  this  court  In  taking  the  appeal 
he  superseded  the  judgment  of  the  circuit 
court  by  giving  a  supersedeas  bond  with  two 
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solvent  sureties  on  said  bond.  The  case  was 
submitted  In  tbls  court  for  the  Judgment  of 
this  court  on  said  appeal,  on  December  19, 
1912. 

1.  It  appears,  from  certain  applications 
whicli  bave  been  made  to  tbis  court  to  set 
aside  tbe  above  submission,  that  on  the  19th 
day  of  September,  1912 — after  the  appeal 
had  been  taken  to  this  court  and  before  the 
submission  of  the  cause  In  this  court — an  in- 
voluntary petition  in  bankruptcy  was  filed  in 
the  federal  court  against  the  said  Henry  F. 
Vandlver,  and  that  on  the  10th  day  of  Octo- 
ber, 1912,  the  said  Vandlver  was  adjudicated 
a  bankrupt,  and  George  Stuart  was  elected 
trustee  in  bankruptcy  in  said  proceedings. 
On  the  28th  day  of  December,  1912— after 
this  case  had  been  submitted  on  the  appeal 
taken  to  this  court — Henry  F.  Vandlver  filed 
in  the  said  bankruptcy  proceeding  a  petition 
for  his  dlschargCb 

2.  On  the  10th  day  of  December,  1912,  the 
said  defendant,  3.  O.  Musgrove,  filed  in  the 
federal  court  a  voluntary  petition  in  bank- 
ruptcy, and  on  the  11th  day  of  December, 
1912,  was  adjudicated  a  bankrupt  On  that 
same  day  the  said  George  Stuart  was  ap- 
pointed trustee  in  said  bankruptcy  proceed- 
ing. 

3.  The  schedules  In  the  above  bankruptcy 
proceedings  show  the  above  Judgment  as  a 
debt  against  both  Vandlver  and  Musgrove, 
and  the  said  American  Can  Company  has  re- 
ceived a  dividend  out  of  the  estate  of  the 
said  Vandlver  as  a  bankrupt 

4.  We  learn  the  above  facts  with  refer- 
ence to  the  bankruptcy  proceedings  against 
Vandlver  and  Musgrove  from  the  applica- 
tions which  bave,  since  this  case  was  submit- 
ted on  this  appeal  for  the  Judgment  of  this 
court,  been  filed  in  this  court  wherein  we  are 
asked  to  set  aside  the  submission  and  per- 
mit the  bankruptcy  proceedings  to  be  shown 
to  this  court  There  are  also  in  our  bands 
certain  papers  telling  us  that  since  this  ap- 
plication to  set  aside  tbis  submission  was 
made,  both  Vandlver  and  Musgrove  have  re- 
ceived their  discharges  In  their  respective 
bankruptcy  proceedings,  but  not  until  after 
tbis  case  had  been  here  finally  submitted  was 
this  court  in  any  way  Informed  of  the  bank- 
ruptcy proceedings.  We  presume  that  this 
application  to  set  aside  this  submission  is 
really  dictated  by  a  desire  to  save  the  sure- 
ties upon  the  supersedeas  bond  of  Henry  F. 
Vandlver. 

[1, 2]  6.  When  a  cause  is  regularly  and 
appropriately  submitted  on  appeal  to  tbis 
court,  the  case  is  no  longer  under  the  control 
of  the  parties.  Neither  the  death,  nor  any 
other  sort  of  disability,  of  any  of  the  parties, 
occurring  after  the  submission,  is  permitted 
to  disturb  the  submission.  When  this  court 
renders  a  Judgment  or  decision  in  a  cause 
which,  on  appeal,  has  been  regularly  and  ap- 
propriately submitted  to  this  court  for  Its 
Judgment  or   decree^   and   the  situation  of 


the  parties  materially  changes  subsequent  to 
the  submission  of  the  cause,  then,  in  such  a 
case,  the  Judgment  or  decree  will  be  rendered 
by  this  court  as  of  the  day  of  the  submis- 
sion. Booker  v.  Adkins,  48  Ala.  529;  B.  C. 
L.  215. 

[3]  The  bankruptcy  of  Vandlver  and  Mus- 
grove occurred  after  the  Judgment  was  ren- 
dered against  them  in  the  circuit  ooort,  and 
the  general  rule  is  that: 

"Matters  occurring  after  judgment  in  the  low- 
er court  do  not  affect  the  determination  of  the 
question  whether  the  judgment  shall  be  affirmed 
or  reversed."  2  B.  0.  L.  214,  and  authorities 
there  cited. 

[4]  In  addition  to  this,  the  parties  saw 
proper  to  voluntarily  submit  this  cause  for 
the  Judgment  of  this  court  on  this  appeal 
without  in  any  way,  calling  the  attention  of 
this  court  to  the  above  bankruptcy  proceed- 
ings. The  situation  of  the  parties  is  now 
substantially  the  same  as  it  was  when  they 
voluntarily  appeared  at  the  bar  of  this  court 
and  submitted  their  cause  to  this  court  tor 
a  Judgment  of  affirmance  or  reversal.  This 
court  therefore  should  not  now,  after  the 
submission,  in  the  absence  of  a  clear  right 
accept  *the  suggestion  of  bankruptcy  and  set 
the  submission  aside.  Booker  v.  Adkins,  su- 
pra;  2  B.  C.  Li.,  supra. 

6.  In  addition  to  the  above,  it  Is  not  made 
to  appear  that  it  matters  to  the  estate  of 
the  bankrupt  whether  this  submission  is  or  Is 
not  set  aside.  The  worst  thing  that  can  hap- 
pen to  the  estate,  of  the  bankrupt  at  the  hands 
of  this  court  is  the  affirmance  of  the  Judg- 
ment 

As  we  understand  these  applications,  the 
Judgment  is  being  treated  by  the  trustee  as 
a  valid  debt  against  the  estates  of  the  bank- 
rupts, and  the  only  persons  really  interested 
in  this  proceeding  are  the  sureties  on  the 
supersedeas  bond  of  Henry  F.  Vandlver. 

[5, 1]  This  court  Is  not  authorized  to  try 
this  matter  de  novo.  Our  only  authority  is 
to  affirm  or  reverse  the  Judgment  of  the  cir- 
cuit court  of  Montgomery  county.  The  case 
was  brought  here  by  the  bankrupts,  not  for 
a  trial  de  novo,  but  for  the  purpose  of  at- 
tempting to  obtain  a  reversal  of  the  Judgement 
of  the  trial  court  because  of  alleged  errors 
committed  during  the  trial.  The  bankrupts 
saw  proper,  when  they  submitted  this  cause 
on  this  appeal  to  this  court,  to  treat  the  Judg- 
ment as  valid,  and  there  is  no  machinery  pro- 
vided by  our  laws  or  rules  of  court  for  such 
an  application  as  they  now  make.  If  the 
Judgment  is  void,  as  is  now  claimed  by  the 
appellants,  then  the  sureties  can  find  relief 
in  the  federal  court  where  the  estates  of  the 
bankrupts  are  being  administered.  Slusher 
V.  Hopkins,  124  Ky.  44,  97  S.  W.  1128;  Knapp 
et  al.  V.  Anderson  et  al.,  71  N.  Y.  466.  We 
are  not  disposed  to  open  up  a  submission 
which  was  voluntarily  made  by  the  bank- 
rupts, without  in  any  way  disclosing,  at  the 
time  of  the  submission,  that  they,  In  any 
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way,  desired  to  avail  themselves  of  the  bank- 
ruptcy proceedings  or,  as  to  that  matter, 
without,  In  any  way.  Informing  this  conrt  of 
such  bankruptcy  proceedings.  If  we  were 
here  to  try  this  cause  de  novo,  then  the  bank- 
rupts could  plead  their  bankruptcy;  but,  as 
we  havft  already  said,  we  have  no  authority 
to  try  this  case  de  novo.  The  Judgment,  if 
void,  because  of  the  bankruptcy  proceedings, 
is  void  because  of  the  policy  which  the  Bank- 
ruptcy Act  has  established,  and  not  because 
of  any  inherent  vice  or  fraud  in  the  judgment 
Itself.  It  has  always  been  the  rule  In  this 
state  for  the  courts  to  refuse  to  inquire  into 
the  validity  of  such  a  Judgment,  "unless  its 
Invalidity  is  properly  pleaded  or  called  to 
the  attention  of  the  court  by  a  party  Inter- 
ested In  such  Judgment"  Ex  parte  Banks, 
64  South.  74.  If  a  bankrupt  sees  proiwr  to 
allow  a  judgment  to  go  against  him  without 
pleading  his  bankruptcy,  or  to  submit  a  case 
In  this  court  after  he  becomes  a  bankrupt 
without  calling  the  attention  of  this  court 
to  the  fiict  of  his  bankruptcy,  he  alone  is  to 
blame.  In  this  case  the  parties  who  have 
liled  these  applications  to  set  aside  this  sub- 
mission were  sul  juris  when  this  submission 
was  had,  and,  having  then  neglected  to  call 
this  court's  attention  to  this  matter,  the  ap- 
plication cannot  be  received.  It  may  be  that. 
In  the  federal  conrt,  which  has  jurisdictioD 
of  these  bankruptcy  matters,  upon  appropri- 
ate proceedings,  the  judgment  of  the  circuit 
court  and  all  subsequent  proceedings  would 
be  declared  to  be  null  and  void.  This  case, 
having  been  regularly  submitted,  will  be  de- 
termined on  this  appeal  just  as  if  no  bank- 
ruptcy had  occurred.  If,  before  the  submis- 
sion of  the  cause,  oar  attention  had  been  ap- 
propriately called  to  this  matter,  an  order 
staying  the  appeal  might  have  been  entered. 
It  may  be  that  the  bankruptcy  proceedings 
have  discharged  the  sureties  on  the  super- 
sedeas bond.  Young  t.  Howe,  150  Ala.  167, 
43  South.  488 ;  Goyer  v.  Jones,  79  Miss.  253, 
30  South.  651;  Hamilton  v.  Bryant,  114  Mass. 
544.  But,  if  so,  they  must  obtain  relief  in 
the  federal  court  which  has  jurisdiction  over 
tbe  judgment  which  in  this  case  is  appealed 
from,  and  which  court  is  provided  with  the 
procedure  necessary  for  the  determination  of 
that  question. 

[7]  7.  The  pleas  of  the  defendant  setting 
up  that  the  plaintiff  was,  at  the  time  the  de- 
mand sued  upon  in  this  case  was  created, 
a  foreign  corporation  doing  business  in  Ala- 
bama and  not  properly  qualified  under  our 
laws  to  do  business  In  this  state,  were  sub- 
ject to  the  demurrer  of  plalntUC.  The  pleas 
do  not  allege  that  the  demand  sued  upon 
was  created  in  Alabama,  or  that  it  arose  out 
of  an  Alabama  transaction.  It  may  be  that  at 
the  time  this  debt  was  created  the  plalntlfT 
was  doing  some  sort  of  business  in  Alabama 
in  contravention  of  its  laws.  This  debt,  how- 
ever, may  have  been  created  in  another  state. 


or  it  may  be  that  it  arose  in  an  interstate 
transaction.  These  defects  were  pointed  out 
by  the  demurrer,  and  the  trial  court  properly 
sustained  the  demurrer.  Collier  ft  Pinckard 
V.  Davis  Bros.,  04  Ala.  458,  10  South.  88. 

[t]  8.  We  quote  with  approval  the  follow- 
ing proposition  copied  by  appellants  In  their 
brief,  from  Pendleton  v.  "Weed,  17  N.  X.  72: 

"If  a  party  uses  books  of  account  against  his 
adversary,  he  makes  them  evidence  for  him  on 
the  same  subject  *  *  *  If  part  is  used,  the 
whole  relating  to  the  same  matter  is  adoussi- 
ble." 

The  above  is  plainly  the  law  and  is  support- 
ed by  the  following  other  authorities:  Bond- 
inot  V.  Winter,  190  111.  304,  60  N.  E.  653; 
Veiths  T.  Hagge,  8  Iowa,  168;  3  Wlgmore 
on  Ev.  i  2118. 

[(]  In  the  instant  case  the  plaintiff  intro- 
duced a  page  of  the  defendant's  ledger.  This 
page  showed,  on  the  debit  side,  the  plaintiff's 
debt  On  the  credit  side  was  the  following 
entry  in  ink:  "June  21.  To  8  notes  to  Sam- 
ford  and  Ball,  attys.,  $4,453.31.'*  And,  In  pen- 
cil, the  following  other  entry:  "The  notes 
(8)  in  number  not  delivered,  holding  pending 
settlement" 

The  trial  court  committed  no  error  In  re- 
fusing to  allow  the  above  entries  on  the  ledg- 
er sheet  to  go  to  the  jury.  They  had,  nnder 
the  pleadings,  nothing  to  do  with  this  case. 
The  ledger  sheet  Itself  showed  this.  They 
simply  contained  an  insidious  suggestion  of 
a  pending  settlement  of  the  litigation,  and 
could  have  had  no  legal  effect  upon  the  case. 

9.  Under  all  the  evidence  In  this  case,  the 
plaintiff  was  entitled  to  affirmative  instruc- 
tions in  Its  behalf,  and  it  is  therefore  un- 
necessary for  us  to  further  consider  this  case. 

The  judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McOLELLAN  and 
SOMERVILLB,  JJ.,  concur. 

(uo  Ala.  eny 
AT.1JES  V.   SORUOOS  et  al     (No.  646.) 
(Supreme  Oonrt  of  Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914) 

1.  Appeal  aro  Rbrob  4=>493 — JtTBisnicnoif 
—  SuPBEira  CouBT  —  Oboakizatiom  of 
Gonvr  Below— Rboobd. 

As  probate  courts  are  coDtinually  open  for 
the  probate  of  wills,  the  Supreme  Oourt's  Ju- 
riadiction  of  an  appeal  from  an  order  denying 
probate  of  a  will,  where  the  transcript  showed 
that  on  all  occasions  when  the  court  was  call- 
ed npon  to  act  or  in  fact  did  act,  the  presiding 
judge  was  present  cannot  be  questioned  on 
the  ground  that  the  transcript  failed  to  show 
that  there  was  a  sufficient  organization  of  the 
probate  court 

[Ed.  Note.— Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2282-2284;  Dec.  Dig.  «s> 
493.] 

2.  Wills  «=»288— Pbobat»-Lo8T  Wnx«— 
Bdbden  of  Pboof. 

While  a  lost  will  may  be  probated,  the 
proponent  has  the  burden  of  establishing  Its 
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substantial    parts   b7    clear,    full,    satisfactory 
evidence. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  §{  651,  652,  662,  664;   Dec.  Dig.  <S=>288.] 

8.  WiLM    «=»300— Probate— Lost    Wills- 
Evidence. 

Pro(^  of  the  substance  of  •  lost  instrument 

as  a  will  is  sufficient,  and  the  exact  words  need 

not  be  shown. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  §  697;   Dec.  Dig.  <S=»300.] 

4.  Wills  «=»280— Pbobate  —Lost  Wills. 

Before  a  lost  instrument  can  be  admitted 
to  probate  as  a  will.  It  must  be  established 
that  the  wUl  was  signed  by  the  testator  and 
attested  by  two  witnesses,  as  required  by  Code 
1807,  f  6172. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  (§  653-661;   Dec.  Dig.  «5>289.] 

5.  Appeal    and    Erbob    «=»934— Review— 
Finding  op  Coubt. 

A  decree  of  the  probate  court  entered  with- 
out the  intervention  of  a  jury,  and  denying  the 
admission  of  a  lost  will  to  probate,  is,  under 
the  direct  provisions  of  Code  1907,  §  5361, 
without  presumption  as  to  its  correctness,  bat 
it  cannot  be  overturned  on  appeal,  unless  it  is 
so  manifestly  against  the  evidence  that  a  trial 
Judge  would  have  set  aside  a  verdict  of  the 
jury  on  the  same  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,-  Cent  Dig.  (|  3777-3781,  37^;  Dec 
Dig.  «s>934.] 

6.  Wills   ♦=»  294—  Pbobate  —  Execution  — 
Evidence. 

While  an  Instrument  is  not  a  valid  will 

unless  subscribed  by  two  witnesses,  testimony 

as  to  the  execution  may  be  furnished  by  others. 

[Ed.  Note.— For  other  cases,  see  Wills,  Coit. 

Dig.  IS  679-«84:    Dec.  Dig.  <8s>294] 

7.  Wills  «=»802—Pbobati>— Evidence— Sttp- 

nCIBNCT. 

Evidence  held  to  show  that  an  alleged 
lost  will  wB<  executed  by  the  testator  and  at- 
tested by  two  witnesses,  as  required  by  Code 
1907,  {  6172. 

[Ed.  Note.— For  other  cases,  see  Wills,  C«it 
Dig.  H  675,  681,  700-710;   Dec.  Dig.  «=>302.] 

8.  Wills  «=»27&— Pbobatb— Lost  Wills. 

A  verlral  variance  between  a  lost  will,  aa 
set  out  in  a  petition  for  its  probate,  and  the 
proof  of  its  contents  will  not  preclude  probate, 
where  the  substance  is  the  same. 
■[Kd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  638;   Dec.  Dig.  <S=>279.] 

9.  Wills  «=a300  — Pbobate- Lost  Wills- 
Evidence. 

Evidence  held  to  establish  the  contents  of 
a  lost  will  and  to  show  that  the  testator  in- 
tended to  devise  and  bequeath  all  his  prop- 
erty, real  and  personal,  to  certain  natural 
children. 

[Ed.  Note.— For  other  cases,  gee  Wills,  Cent. 
Dig.  {  697;    Dec  Dig.  «=>300.] 

10.  Wills  «=:»300— Pbobate— Lost  Wills. 

Evidence  held  to  show  that  a  will  delivered 
to  one  of  the  beneficiaries  was  lost  by  one  with 
whom  the  beneficiary  left  it  for  safe-keeping. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  {  607 ;    Dec.  Dig.  <S=>300.] 

11.  Wills  *=s>167— Revocation— Natube  op 
Act. 

"Revocation"  is  an  act  of  the  mind  which 
kiust  be  demonstrated  by  some  visible  sign  or 
avHion,  as  specified  by  Code  1907,  §  6174,  pro- 
riding  that  a  will  can  only  be  revoked  by  burn- 


ing, tearing,  canceling,  or  obliterating  with  the 
intention  to  revoke. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S(  438,  450 ;   Dec  Dig.  <S=>167.1 

12.  Wills    *=>290— Pbobate— Pbesuvption. 
Where  a  will  remains  in  possession  of  the 

testator  and  is  not  found  at  his  death,  there 
is  a  presumption  that  be  destroyed  it  animo 
revocandi. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  §  663 ;  Dec.  Dig.  «=>290.] 

13.  Wills    «=»290— Pbobate— Revocation. 
Where  the  testator  delivered  a  will  to  one 

of  the  beneficiaries  for  safe-keeping,  the  con- 
testant, notwithstanding  the  will  was  lost,  has 
the  burden  to  prove  that  it  was  destroyed  ani- 
mo revocandi. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oent 
Dig.  i  663;   Dec.  Dig.  c8=290.] 

14.  Wills   <S=5297— Pbobate— Revocation. 
Declarations  by  a  testator,  subsequent  to 

the  executiMi  of  a  will,  that  he  had  revoked  it, 
are  inadmissible  to  prove  revocation. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  If  600-696;  Dec.  Dig.  «=>297.] 

Appeal  from  Probate  Court,  Choctaw  Coon- 
ty;    W.  H.  Llndsey,  Judge. 

Petition  by  Robert  Allen  to  establish  and 
probate  a  lost  will,  with  contest  by  Joe 
Scruggs  and  others.  From  a  decree  denying 
probate  to  the  will,  petitioner  appeals.  Re- 
versed, rendered,  and  remanded. 

The  amended  will  sought  to  be  probated  is 
as  follows: 

Know  all  men  by  these  presents  that  I,  L. 
Ryal  Noble,  of  the  county  of  Choctaw  and  state 
of  Alabama,  being  of  sound  mind  and  dispos- 
ing memory,  but  in  bad  health,  and  mindful 
of  the  uncertainty  of  life,  do  make,  pnblish 
and  declare  this  writing  as  my  last  will  and 
testament  as  follows:  I  give  and  devise  to  my 
children.  DufF,  Lucy,  Joe,  Robert  and  Alma 
Allen,  including  Berry  Allen,  whose  where- 
abouts is  unknown  at  present  but  when  found, 
to  share  equally  with  the  others,  all  my  lands 
in  Clarke  county,  Alabama,  known  as  the 
McCarty  place,  and  all  my  lands  in  Choctaw, 
Alabama:  also  all  my  personal  property  to  be 
equally  divided  among  my  aforesaid  named  chil- 
dren, this  will  not  go  into  effect  until  my  death. 

The  will  was  witnessed  by  two  witnesses, 
and  acknowledged  before  O.  H.  Watson,  a 
Justice  of  the  peace. 

G.  E.  McGbwan,  of  Butler,  and  R.  P.  Roach 
and  F.  O.  Bromberg,  both  of  Mobile,  for  ap- 
pellant W.  A.  Gunter,  of  Montgomery,  for 
appellees. 

McCLELLAN,  J.  This  Is  an  appeal  from 
a  decree  of  the  probate  court  of  Choctaw 
county  denying,  npon  contest,  probate  to  an 
alleged  lost  last  wUl  and  testament  of  L. 
Ryal  Noble,  deceased.  A  copy  of  the  Instru- 
ment sought  to  be  probated  was  exhibited 
with  the  petition,  and  the  copy  thus  exhibit- 
ed was  so  amended,  by  the  permission  of 
the  court  during  the  trial,  as  to  conform  It  to 
the  proponent's  assertion  of  the  contents  of 
the  alleged  lost  instrument.  As  amended, 
the  exhibited  copy  will  be  set  out  in  the  re- 
port of  the  appeal.  The  contest  was  heard 
and  decided  by  the  probate  Judge,  without 
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tbe  Interrentlon  of  a  Jury.    In  his  opinion  • 
the  judge  said: 

"It  appearing  to  th«  mtiafaction  of  the 
court,  by  the  testimony  of  the  witnessai  ex- 
amined in  open  court,  that  in  the  month  of 
July,  1900j  in  said  state  and  county,  the  said 
decedent  did  sign  his  name  to  an  instrument  in 
writing  purporting  to  be  his  last  will  and  testa- 
ment, but  the  court  is  not  satisfied  from  the 
evidence  that  the  copy  of  the  purported  will 
filed  with  the  petition  in  this  case  is  a  sub- 
stantial copy  of  the  said  instrument  in  writing, 
the  judgment  of  the  court  is  against  the  va- 
lidity of  tbe  alleged  will,  a*  abown  by  said  pe- 
tition." 

Tbe  Issnes  controlling  tbe  result  of  the 
trial  (contest)  were  these:  Whether  NoDle 
duly,  legally  executed  his  last  will  and  tes- 
tament In  July,  1900.  Whether  tbe  paper 
proposed,  as  stated,  for  probate,  was  a  re- 
production of  the  substantial  part*  of  the  in- 
stnunent  so  executed  by  Noble,  if  so  he 
did.  If  both  these  questions  are  answered 
in  the  affirmative,  then  whether  the  instru- 
ment was  subsequently  revoked  by  Noble. 
The  evidence  makes  no  possible  case  of  fraud 
or  undue  influence  or  of  unsoundness  of 
mind  in  the  procurement  or  execution  of  the 
instrument,  if  it  was  executed  as  proponent 
asserts.  One  or  two  witnesses  do  quote  No- 
ble as  saying  he  did  not  remember  signing 
the  Instrument  in  July,  1900;  but  this  was 
wholly  Insufficient,  under  the  entire  evidence 
presented  to  the  trial  court,  to  create  any 
doubt  of  his  mental  capacity  to  make  a  will 
at  the  time  it  is  asserted  by  proponent  he 
did  so.  As  appears,  the  issues  are  few  and 
simple,  though  a  vast  volume  of  testimony 
was  offered  as  bearing  upon  their  correct 
solution.  The  retention  in  mind  of  the  fe\v 
simple  Issues  involved  necessarily  contributes 
to  simplify  the  determination  of  the  cause. 

[1]  A  preliminary  matter  presented  will  be 
first  considered.  It  Is  urged  for  appellee 
that  this  court  is  vrlthont  jurisdiction,  for 
that  there  is  no  sufficient  organization  of  the 
probate  court,  pronouncing  the  decree,  shown 
in  the  transcript  i\>r  such  purpose  the 
probate  courts  are  continually  open  for  the 
exercise  of  the  powers  here  involved.  Tbe 
transcript  affirmatively  shows  the  presence 
of  the  presiding  judge  of  the  court.  Judge 
Llndsey,  on  all  occasions  when  tbe  court 
was  called  upon  to  act  or  In  fact  acted.  The 
certificate  of  the  judge  of  probate  recites 
that  the  transcript  is  true  to  the  records  of 
the  probate  court  of  Choctaw  county,  in  this 
proceeding.  The  insistence  that  this  court 
is  without  jurisdiction  on  the  transcript  pre- 
sented is  without  merit 

[2]  While  a  lost  will,  duly  executed,  may 
of  course  be  probated,  the  absence  of  the 
instrument  places  upon  the  proponent  the 
burden  of  establishing  its  substantial  parts 
by  clear,  full,  and  satisfactory  evidence. 
Skeggs  V.  Horton,  82  Ala.  352,  2  South.  110; 
Potts  V.  Coleman,  86  Ala.  94,  100,  5  South. 
780. 

In  Klyton  Lend  Co.  t.  Denny,  108  Ala. 
563,  562,  18  South.  561— an  expression  that 


has  been  repeated  In  Whltten  t.  McFall,  122 
Ala.  619,  26  South.  131-^t  was  said.  In  re- 
spect of  the  degree  of  proof  requisite  to  es- 
tablish a  lost  will  or  deed,  that  "the  proof 
of  the  contents  •  •  •  ought  to  be  such  as 
to  leave  no  reasonable  doubt  as  to"  its  sub- 
stantial parts. 

Beference  to  Potts  ▼.  Coleman  will  dis- 
close that  the  writer  in  Denny's  Case  mistook 
tbe  quotation  from  Judge  Marshall,  made  in 
Potts  V.  Coleman,  as  stating  the  rule  this 
court  intended  to  announce,  whereas  in  Potts 
T.  Coleman  this  court.  Immediately  after 
quoting  Judge  Marshall,  said: 

"We  should  say,  in  civil  cases,  the  proof  ought 
to  be  such  as  to  furnish  satisfactory  evidence 
of  its  substantial  parts.  Shorter  v.  Sheppard, 
33  Ala.  648." 

In  Skeggs  t.  Horton,  snpra,  this  court, 
Chief  Justice  Stone  writing,  justified  the  re- 
fusal of  a  written  charge,  requested  by  the 
contestants,  which  exacted,  as  does  tbe  state- 
ment quoted  from  Denny's  Case,  supra,  a  de- 
gree of  proof  equivalent  to  that  required  as 
a  condition  to  the  conviction  of  one  accused 
in  a  criminal  prosecution.    The  court  said: 

"The  rule  invoked  was  too  strict  *  •  • 
Apperson  v.  Cottrell,  3  Port  (Ala.)  61  [29 
Am.  Dec  239]." 

Shorter  v.  Sheppard,  33  Ala.  653,  654,  de- 
clared that  the  degree  of  proof  requisite  to 
establish  the  contents  of  a  lost  instrument 
was  that  it  (proof)  "should  be  clear  and 
satisfactory,  and  such  as  to  secure,  as  far 
as  possible,  the  safety  designed  to  be  given 
by  the  written  evidence."  It  does  hot  ap- 
pear that  this  court  Intended  in  Denny's 
Case,  supra,  while  also  stating  the  thereto- 
fore accepted  rule,  to  depart  from  the  rule 
established  in  Shorter  v.  Sheppard,  Skeggs  v. 
Horton,  and  Potte  v.  Coleman,  dted  above; 
but,  on  the  contrary,  the  conclusion  is  that 
the  stetement  of  a  different  more  exacting 
rule  in  Denny's  Case  was  an  Inadvertence; 
and  it,  and  ite  successor  in  122  Ala.  619,  26 
South.  131,  must  be  taken  as  so  explained. 

[3]  In  proving,  to  sufficiency,  the  contents 
of  a  lost  instrument,  it  is  not  necessary  to 
prove  the  words  of  the  instrument;  proof 
of  the  substance  of  the  contente  is  all  that 
is  required.  Potts  v.  Coleman,  supra;  Las- 
ter  v.  Bladcwell,  128  Ala.  143,  147,  30  South. 
663. 

{4]  Of  course,  an  essential  to  the  availing, 
or  the  establishment  of  a  lost  deed  or  will, 
is  that  the  instrument  in  question  should 
have  been,  and,  in  consequence.  Is  shown  to 
have  been,  executed  as  the  law  requires 
as  to  instrumente  of  the  character  here  un- 
der inquiry,  that  it  was  "signed  by  tbe  tes- 
tator or  some  person  in  his  presence,  and 
by  his  direction,  and  attested  by  at  least  two 
witnesses,  who  must  subscribe  th^r  names 
thereto  in  the  presence  of  the  testator." 
Code,  {  6172. 

[6]  The  trial  on  this  contest  of  the  probate 
of  the  asserted  lost  will  and  testament  of  L. 
Ryal  Noble,  deceased,  being  by  the  judge  of 
probate,  without  a  jury,  and  the  evidence 
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being  almost  entirely  ore  tenns,  the  review 
bere  of  his  conclusion  on  the  facts  is  with- 
out presumption  of  its  correctness  (Code,  t 
5361);  but  It  cannot  be  overturned  "unless 
it  is  so  manifestly  against  the  evidence  that 
a  Judge  at  nisi  prlns  would  set  aside  the 
verdict  of  a  jury  rendered  on  the  same  tes- 
timony." Briel  ▼.  Bxcliange  Bank,  180  Ala. 
576,  61  South.  277. 

L.  Ryal  Noble  was  a  white  man,  coming 
from  an  entirely  respectable  family  of  peo- 
ple. Soon  after  the  War  between  the  States, 
he  began  a  meretricious  association  with  Kit 
Allen,  a  negro  woman.  The  woman  lived  on 
Noble's  plantation,  and  during  many,  many 
years  he  had  his  residence  in  a  buUding  near 
by  that  occupied  by  her.  He  was  once  mar- 
ried to  one  of  his  race;  but  his  wife  ap- 
pears to  have  left  him.  Whether  her  de- 
parture was  because  of  his  unlawful  conduct 
or  relation  with  the  negro  woman,  Kit  Al- 
len, is  not  certainly  shown.  Some  say  the 
wife  is  dead;  others  that  she  still  lives. 
They  had  not  lived  as  husband  and  wife  for 
a  great  many  years.  Of  Noble's  cohabitation 
with  Kit  Allen  five  children  (those  named 
in  the  proposed  will)  were  bom.  His  father- 
hood of  them  was  generally  known  in  that 
section.  The  children  took  the  mother's  sur- 
name ;  but  two  of  them  were  entered  by  him 
in  a  school  for  negroes  at  Selma,  Ala.,  under 
the  surname  of  Noble.  To  the  rearing  of  all 
these  children  Noble  at  least  contributed  to 
their  support  up  to  maturity ;  they  living 
with  the  mother  on  his  plantation  as  stated. 
He  paid  their  medical  bills,  and  satisfied  de- 
mands arising  out  of  misconduct  of  the  boys. 
The  mother  was  during  many  years,  if  not 
at  all  times,  Noble's  cook;  he  taking  his 
meals  In  her  nearby  abode.  It  is  not  to  be 
doubted,  as  upon  the  whole  evidence,  that 
Noble's  reprehensible  manner  of  life,  boldly 
maintained  and  sustained,  effected  to  at 
least  raise  about  him,  as  was  natural,  a  de- 
gree of  ostracism  from  those  with  whom  he 
was  related  by  ties  of  blood  While  some 
or  all  of  his  kin  may  have  visited  with  him 
and  he  with  them,  it  does  not  appear  from 
the  evidence  that  the  natural  social  result 
of  his  manner  of  life  was  absent  in  his  case. 
Doubtless  he  realized  his  voluntarily  es- 
tablished immoral  status,  and  to  a  degree, 
at  least,  withdrew,  as  it  were,  from  that 
social  association  and  relation  normally  to 
be  expected  and  observed  between  kindred 
and   friends. 

In  July,  1900,  Noble  became  seriously  ill. 
In  preparation  for  the  end,  which  he  then 
anticipated,  he  undertook  the  making  of  his 
will.  What  took  place  on  this  occasion,  at 
that  time,  must  determine  the  issue  of  valid 
execution  vel  non  of  a  will.  In  brief  for  ap- 
pellees, the  contestants'  theory  la  thus 
stated: 

"Our  theory  is,  and  we  tliink  the  court's 
theory  was:  That  an  undcnibted  attempt  to 
write  a  will  in  July,  19(X),  during  the  night 
Noble  was  expected  to  die — that  this  will  was 
the  first  and  impromptu  and  sadden  attempt 


of  an  ignorant  country  justice  of  the  peace  to 
write  a  will.  That  he  wrote  it  and  that  it 
was  signed  and  acknowledged  as  a  deed  before 
the  justice,  who  put  his  certificate  of  acknowl- 
edgment on  it,  and  that  he  put  it  away  in  No- 
ble's trunk  and  gave  him  the  key.  That  after- 
wards he  must  have  destroyed  it,  as  he  said  he 
had  done,  since  it  was  not  found,  nor  was  it 
shown  to  tiave  been  in  existence  at  his  death 
in  1911  by  direct  or  drcomstantial  evidence^ 
That,  if  not  revoked  by  destruction  by  the  tes- 
tator, it  was  not  duly  witnessed  as  a  will  by 
two  witnesses." 

This  assertion  of  theory  of  and  for  the 
contestants,  by  their  eminent  counsel,  Mr. 
Gunter,  not  only  concisely  presents  the  con- 
tentions for  conclusions  of  fact  upon  which 
contestants  rely  and  urged  below  and  rely 
and  now  urge  here,  but  also  serves  to  af- 
ford, by  deliberate  acceptance^  an  important 
fact  underlying  and  involved  in  the  issue  of 
"will  or  no  will."  So,  on  the  facts  in  the. 
record,  and  as  conceded  by  counsel  in  brief, 
we  enter  upon  the  consideration  of  the  first 
and  major  inquiries  with  the  concession  5, 
as  of  facts,  that  in  July,  1900,  under  cir- 
cumstances of  grave  illness.  Noble  undertook 
(attempted)  to  make  a  will;  that  in  pur- 
suit of  this  purpose  he  brought  into  his 
service  (sent  for)  O.  H.  Watson,  a  Justice  of 
the  peace;  that  a  writing,  intended  to  t>e 
testamentary  in  character,  was  prepared  by 
the  justice  of  the  peace ;  and  that  this  writ- 
ing was  "signed"  by  Noble,  and  a  formal 
certificate  of  acknowledgment,  as  for  a  deed, 
was  made  on  the  paper  by  the  Justice  and 
the  acknowledgment  taken  on  that  occasion. 
It  is  hence  to  be  accepted  as  established  that 
Noble  had  a  then  present  purpose  to  make  a 
will,  made  a  practical  etSort  to  make  a  wlU, 
and  created  a  paper,  expressing  a  testa- 
mentary purpose  and  intent  Aside  from 
the  issue  of  proof  vel  non  of  the  substance 
of  the  Instrument  and  of  revocation  vel  non, 
if  a  will  was  duly  executed,  this  established 
status  of  fact  narrows  the  issue,  in  this  con- 
nection, to  this  Inquiry :  Was  the  paper  at- 
tested by  two  witnesses,  in  accordance  with 
the  provisions  of  the  statute?    Code,  (  6172. 

[6,  7]  The  evidence  that  bears  on  this  in- 
quiry has  been  most  carefully  considered  and 
reviewed.  The  importance  of  the  correct 
solution  thereof,  in  affecting  the  conclusion 
in  this  court,  wUl  justify  a  discussion  of  such 
evidence  in  this  opinion. 

The  evidence  conclusively  shows  that  O.  H. 
Watson,  the  Justice  of  the  peace,  was  pres- 
ent on  the  occasion  in  question;  that  he  was 
sent  for  by  Noble;  that  upon  his  arrival  he 
was  told  by  Noble  what  he  (Noble)  wanted 
done;  and  that  he  (Watson)  set  about  the 
performance  of  Noble's  desire,  completing  a 
paper  which  was  read  over  to  Noble  and  sign- 
ed by  Noble  and  a  certificate  of  Noble's 
acknowledgment  made  on  the  paper.  The  un- 
disputed  evidence  further  shows  that  a  num- 
ber of  negroes  were  llkevrtse  present,  among 
whom  were  Kit  Allen,  the  mother  of  Noble's 
children,  and  also  some  of  the  children  of 
Noble  by  her.    This  man's  life,  and  the  tau- 
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man  resolta  fhereot  naturally  made  his  i 
dwelling  place  and  Its  surroundings  at  least 
the  familiar  resort  of  those  of  the  negro  race 
who  sprang  from  him  or  were  attached  to 
him  by  years  of  association.  When  he  be- 
came seriously  ill  it  was  both  reasonable 
and  natural  that  they  should  gather  about 
him.  Among  those  living  on  bis  plantation 
was  a  negro  woman,  Mary  Ross,  who  ap- 
pears as  an  attesting  witness  on  the  exhibit 
to  the  petition.  That  she  was  present  on  this 
occasion  is  shown  by  the  evidence  beyond 
carlL  Another  person  asserted  by  proponent 
to  hare  been  present  and  to  have  witnessed 
the  paper  was  a  white  man,  William  A.  Cal- 
Us.  In  addition  to  the  more  than  a  half 
dozen  negroes,  undoubtedly  themselves  pres- 
ent, who  testified  that  Callis  was  present  on 
this  occasion,  and  that  he  subscribed  his 
name  as  an  attesting  witness,  O.  H.  Watson, 
the  Justice,  testified  that  Callis  was  present 
and  attested  the  paper.  W.  A.  Callis  was 
killed  by  Ryal  Noble  in  1902,  some  time  sub- 
sequent^to  the  time  this  paper  was  "signed" 
by  Noble.  Noble  was  acquitted.  It  appears 
from  the  record  to  have  been  the  view  of 
contestants  that  Noble  killed  him  because  of 
Callis'  intimacy  with  Lucy  Allen,  the  daugh- 
ter of  Noble.  It  also  appears  In  the  record 
that  Noble  killed  him  by  mistake  or  acci- 
dent; that  he  did  not  Intend  to  harm  or  slay 
CalUs,  though  Callia'  attentions  to  or  rela- 
tions with  Lucy  were  discussed  by  Elt  Allen 
and  Noble,  and  both  at  least  deprecated  the 
situation  or  Callis'  action.  The  testimony 
of  all  those  living  about  or  with  Noble  be- 
fore, at,  and  after  July,  1900,  goes  to  show 
that  Callis  was  then  staying  at  Noble's  most. 
If  not  all,  of  the  time.  Substantially  the 
only  evidence  opposed  or  tending  to  refute 
that  aflSrmlng  Callis'  presence  on  the  occa- 
sion of  the  tigning  of  a  paper  at  the  time  in 
question  are  brothers  of  Callis,  who  testified 
that  Callis  and  Noble  were  unfriendly  and 
were  "carrying  guns  for  each  other."  A.  R. 
Callis  also  testified  that  he  sat  up  with  and 
nursed  Noble  two  nights  during  the  illness, 
in  1900,  pending  which  the  wiU  was  said  to 
have  been  written  by  O.  H.  Watson.  It  is 
hardly  probable  that  such  self-sacrifldng 
neighborly  kindness  would  have  been  extend- 
ed by  a  brother  of  W.  A.  Callis  when,  at  a 
time,  the  sick  man  and  the  brother  were 
"cariying  guns  for  each  other."  T.  H.  Cal- 
Us  testified: 

"There  was  an  estrangement  between  Mr. 
Noble  and  Lucy  Randolph  [Noble's  daughter 
by  Kit  Allen]  on  account  of  her  condact  in 
going  oS  with  W.  A.  Callis.  Tbey  left  the 
community  in  which  Mr.  Noble  lived  and  went 
away." 

On  the  cross-examination  he  testified: 
"Will  Callis  went  to  L.  R.  Noble's  bouae  a 
good  deal  at  one  time." 

If  it  Is  assumed  that  at  or  abont  the  time 
Noble  killed  W.  A.  Callis,  which  occurred  In 
1902,  Noble  was  resentful  and  belligerent  to- 
ward  him   because  of  Callis'   conduct  with 
e?  80.— 20 


Lucy,  it  is  most  probable  that  W.  A.  Callis 
was  previously  at  the  home  of  Noble  near 
which  Lucy  then  resided ;  that  that  was  the 
period  to  which  T.  H.  Callis  had  reference 
when  he  said  hia  brother  W.  A.  Callis  was  at 
Noble's  a  good  deal.  When  the  "recollection" 
and  the  "best  recollection"  of  T.  H.  Callis 
as  to  date  of  the  unfriendly  relations  between 
Noble  and  W.  A.  Callis  existed  and  the  at 
least  unusual,  If  not  unnatural,  situation  re- 
lated by  the  other  brother,  H.  R.,  who  nurs- 
ed Noble  during  the  Illness  that  induced 
Noble's  efFort  to  make  a  will,  are  considered 
In  connection  with  the  testimony  of  the 
numerous  other  persons  who  were  undoubted- 
ly present  on  the  occasion,  it  must  be  conclud- 
ed that  T.  H.  and  H.  R.  Callis  are  mistaken 
as  to  the  time  (the  period)  during  which,  if 
at  all,  there  was  enmity  between  their  broth- 
er and  Noble.  This  conclusion  is  further 
strengthened  by  the  testimony  of  Prank  Wat- 
son to  the  efTect  that  Lucy,  in  response  to 
his  denial  that  Noble  had  made  a  will  giv- 
ing bis  property  to  his  children  by  Kit  Allen, 
and  banter  of  her  to  prove  her  assertion  by 
showing  the  paper  to  him,  brought  the  paper 
to  him  some  time  during  the  year  it  was 
made  (1900) ;  that  he  read  it;  that  it  was, 
as  stated,  Noble's  will;  and  that  the  names 
of  W.  A.  Callis  and  Mary  Ross  were  upon 
it  as  attesting  witnesses.  This  witness  is  a 
white  man,  and  his  testimony  is  unimpeach- 
ed.  Lucy  testified  to  the  same  circumstances. 
The  only  effort  to  discredit  Frank  Watson's 
testimony  on  this  matter  was  by  C.  O.  Sherer, 
who  testified  that  on  one  occasion  Frank 
Watson  told  him  he  had  seen  Noble's  will, 
but  two  or  three  months  later  told  him  be 
had  not  seen  it.  Watson  denied  this  state- 
ment It  is  not  conceivable  that  Watson, 
who  does  not  appear  to  have  any  interest  in 
the  controversy,  would  lend  himself  to  such  a 
flagrant  act  of  perjury. 

We  think  the  conclusion  must  follow  that 
W.  A.  Oallls  was  pretent  when  Noble  sign- 
ed the  paper  in  July,  1900.  Being  present,  as 
was  Mary  Ross,  the  negro  woman,  it  must 
also  be  concluded,  under  the  evidence,  that 
they  attested  the  paper  as  a  will.  The  house 
in  which  Noble  was  ill  in  July,  1900,  contain- 
ed only  a  single  room.  In  it  the  paper  was 
written  by  O.  H.  Watson,  and  signed  by 
Noble.  CalUs  and  O.  H.  Watson  and  the 
darkles  were  in  this  room.  The  testimony 
for  proponents  includes  a  number  of  those 
who  were  present  when  Noble  signed,  and  the 
attesting  was  done  and  the  acknowledgment 
was  taken  by  O.  H.  Watson.  The  testimony 
of  the  negroes  then  present  of  what  took 
place  is  direct,  clear,  and  without  any  degree 
of  unnaturalness  or  improbability.  They  did 
not  testify  as  if  by  rote.  Their  statements 
do  not  describe  the  abnormal  or  Invoke  belief 
of  that  which  would  not  reasonably  be  ex- 
pected in  the  light  of  the  circumstances.  All 
the  witnesses  who  were  examined  as  to  the 
event  in  July,  1900,  were  testifying  12  years 
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thereafter.  The  variations  which  appear  in 
the  testimony  of  these  witnesses,  and  must 
appear  under  normal  conditions  if  a  fair 
credibility  is  afforded,  relate  to  collateral 
circumstances  and  surroundings.  For  In- 
stance, there  Is  difference  between  some  as 
to  whether  Noble  had  O.  H.  Watson  put  the 
will  in  the  trunk,  or  whether  Noble  first  put 
the  will  under  his  pillow.  The  main  facts 
are  those  upon  which  there  is  general  agree- 
ment by  both  contestants  and  proponents,  as 
before  stated,  and  then  the  further  fact  that 
these  i)eople  saw  the  will  signed  by  Noble 
and  attested,  as  the  statute  requires,  by 
Callis  and  Mary  Ross,  and  acknowledged  by 
O.  H.  Watson.  Frank  Watson  saw  the  paper 
within  the  year  it  was  written,  and  he  says 
it  appeared  to  have  been  attested  by  Callis 
and  Ross. 

The  main  effort  below  was,  and  the  in- 
sistence here  is,  to  discredit  O.  H.  Watson  by 
the  testimony  of  11  witnesses  who  testify 
that  O.  E.  Watson  said,  in  substance,  to 
Glover  and  to  them  and  to  others  in  their 
presence,  on  different  occasions,  that  there 
was  no  mention  of  personal  property  in  the 
paper  he  wrote ;  that  he  wrote  the  paper, 
but  that  it  bad  no  attesting  witnesses ;  that, 
if  such  appeared  on  the  paper,  it  was  a  case 
of  forgery.  O.  H.  Watson  denied  that  he 
made  the  afi^mative  statements  attributed  to 
him. 

Pertinent  to  the  subject  under  considera- 
tion, it  was  said  in  Barnewall  v.  Murrell,  108 
Ala.  381,  382,  IS  South.  838: 

"It  is  undoubted  law  that  any  deficiency  in 
the  evidence  of  subscribing  witnesses,  as  to 
the  due  execution  or  identity  of  the  instrument, 
may  be  supplied  by  the  evidence  of  other  wit- 
nesses. If  this  was  not  true,  the  validity  of 
wills  would  often  depend,  not  upon  the  exist- 
ence of  facts  rendering  them  valid,  but  upon 
the  retentivenees  of  the  memory  of  the  sub- 
scribing witnesses.  Hall  v.  Hall,  38  Ala.  131. 
As  was  said  in  this  case:  'The  law  malies  two 
subscribing  witnesses  indispensable  to  the  for^ 
mal  execution  of  a  will;  but  it  by  no  means 
follows  that  the  testimony  of  these  witnesses 
is  the  only  evidence  by  which  the  due  execu- 
tion of  the  will  can  be  established.  On  die 
contrary,  it  is  laid  down  as  undoubted  law 
that  if,  from  forgetfulness,  the  subscribing  wit- 
nesses should  fail  to  prove  the  formal  execu- 
tion of  the  will,  other  evidence  is  admissible 
to  supply  the  deficiency ;  or,  if  the  subscribing 
witnesses  all  swear  that  the  will  was  not  duly 
executed,  they  may  be  contradicted,  and  Uie 
will  supported  by  other  witnesses  or  by  cir- 
cumstances." 

The  first  headnote  to  Skeggs  y.  Horton,  82 
Ala.  352,  2  South.  110,  thus  concisely  states 
the  rule  in  this  state: 

"Although  a  will  is  required  to  be  attested 
by  two  witnesses,  a  lost  will  may  be  estab- 
lished by  the  testimony  of  a  single  witness, 
who  read  it,  or  heard  it  read,  and  remembers 
its  contents." 

In  this  ease,  if  every  word  of  the  testi- 
mony of  O.  H.  Watson  was  entirely  disre- 
garded, the  overwhelming  weight  of  evidence 
sustains  the  affirmative  of  the  proposition 
that  the  paper  signed  in  July,  1900,  by  Noble, 
was  attested  by  two  witnesses.    Indeed,  If 


the  testimony  of  Robert  Allen  and  Joe  Allen 
was  also  put  out  of  consideration,  still  the 
evidence  is  clear,  credible,  and  conclusive 
that  Nbble's  will  was  attested,  as  the  law 
requires,  by  Callis  and  Ross,  and  that  others 
saw  the  acts  going  to  perfect  Noble's  con- 
ceded Intention  to  make  a  wlU.  The  only 
possible  way  by  which  to  avoid  this  result 
is  to  captiously  reject  the  testimony  of  Frank 
Watson,  Mary  Ross,  Lucy  Randolph,  Kit  Al- 
len, Judy  Barron,  and  Cora  Dials.  All  of 
these  witnesses  are  negroes,  except  Frank 
Watson.  Of  these  only  Lucy  Randolph  has 
an  Interest  In  th^  instrument  sought  to  be 
probated.  Kit  Allen  is  the  mother  of  the 
beneficiaries  named  In  the  instrument;  Jbut, 
aside  from  her  natural  concern  (which  we 
assume)  that  her  children,  by  Noble,  should 
have  what  the  father  unquestionably  Intend- 
ed they  should,  upon  his  death,  succeed  to, 
she  is  without  definite,  substantial  interest 
In  the  establishmoit  of  the  paper  propound- 
ed. When  It  Is  acc^ted,  as  It  must  be  under 
the  evidence,  that  Noble  undertook  to  make 
a  will  in  July,  1900,  at  his  residence,  that 
acts  looking  to  that  end  were  done,  that  he 
signed  and  acknowledged  the  instrument  writ- 
ten as  he  directed,  and  these  accepted  facts 
and  acts  are  testified  to  by  these  witnesses, 
it  is  not  perceivable  how  any  just  ground 
could  exist  for  repudiating,  as  wholly  un- 
believable, their  further  testimony  that  the 
paper  was  attested  by  W.  A.  Callis  and  Mary 
Ross  as  the  law  requires.  Except  the  contra- 
dictory (to  his  evidence)  statements  attrib- 
uted by  11  witnesses  to  O.  H.  Watson,  the 
scrivener,  there  is  no  evidence  of  any  degree 
of  posit! veness  that  these  persons  did  not  at- 
test the  paper.  Frank  Watson's  subsequent 
denial,  as  asserted  by  Sherer,  after  Watson 
had  told  him  he  had  seen  the  orlgihal  will 
of  Noble,  cannot,  if  accepted,  rise  to  the  dig- 
nity of  a  contradiction  that  would  authorize 
the  disregard  of  Watson's  clear  and  positive 
statements,  given  under  oath,  sustaining  the 
existence  and  complete  execution  of  a  will  by 
Noble.  Besides,  Frank  Watson  Is  pointedly 
corroborated  by  Lucy  Randolph.  The  testi- 
mony of  these  negroes  bears  on  Its  face  no 
element  of  Improbability.  The  cross-exam- 
ination of  them  disclosed  no  utterance  or 
circumstance  that  is  inconsistent  with  sub- 
stantial truth.  Variation  in  the  memory  of 
witnesses  and  indistinctness  as  respects  de- 
tails 12  years  after  the  event  under  Inquiry 
are  factors  in  the  consideration  of  such  mat- 
ters that  tend  to  confirm,  rather  than  refute, 
the  testimony  appearing  to  be  not  otherwise 
unworthy  of  credit.  The  result  is  that  tes- 
timony of  credible  witnesses,  situated  to 
know  that  about  which  they  testify,  is  pre- 
sented on  the  issue  of  attestation  vel  non  of 
Noble's  intended  will,  and  there  Is  no  real 
evidence  or  circumstance  against  its  verity. 
Our  conclusion  is  that  Noble's  will  was  at- 
tested by  Callis  and  Mary,  and  that  the  nnre- 
flected  upon  testimony  is  conclusive  on  that 
point    It  cannot,  on  the  evidence  here,  b« 
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for  a  moment  concaved  tbat  a  gigantic,  crim- 
inal con8i)lrac7  was  organized  to  perjurlouslj 
establish  a  wUl,  duly  attested,  for  Noble. 

[9,  9]  We  come  now,  In  proper  order,  to  the- 
qnestlon  whether  the  paper  so  legally  exe- 
cuted, under  the  statute  (section  6172),  was, 
In  substantial  parts,  the  Instrument  ottered 
for  probate.  The  proof  of  the  icordt  Is  not 
required  by  the  law;  the  auistance  Is  all  that 
is  exa'cted  by  the  law.  Potts  v.  Ctoleman,  86 
Ala.  94,  100,  5  South.  780.  The  form  or 
phrase  In  which  the  lost  Instrument  is  made 
or  couched  by  the  pleader  cannot  alone  de- 
termine the  result  of  such  an  Inquiry.  So 
fact  and  argument  against  the  establishment 
of  a  lost  Instrument  cannot  find  just  predi- 
cate or  effective  Influence  alone  in  the  form 
or  phrase  In  which  a  subsequent  writer  sees 
fit  to  set  down  a  reproduction  of  that  which 
is  lost,  for  it  is  the  substance  of  the  paper 
that  is  lott  to  which  the  law  addresses  its 
inquiry.  The  alleged  copy  should  conform  in 
gubstanoe  to  the  lost  Instrument  It  would  re- 
flect; but  all  those  features  of  an  alleged 
copy,  which  are  matters  of  form,  unaffected 
of  the  substance,  are  not  material  to  be  es- 
tablished to  the  degree  of  certainty  stated 
in  a  forward  part  of  this  opinion. 

The  tubstanee  (apart,  of  course,  from  the 
execution  under  Code,  (  6172)  of  the  Instm- 
ment  executed  in  July,  1900,  by  Noble,  was 
the  devise  and  bequest  of  property,  real  and 
personal,  to  named  persons  by  a  writing  tes- 
tamentary in  character.  There  Is  no  doubt- 
ing the  purpose  of  Noble,  at  tbat  time,  to  do 
this,  nor  can  there  be  any  doubt  on  the  evi- 
dence, for  it  is  without  dispute  in  this  con- 
nection that  Noble  then  Intended  to  give  his 
estate  to  his  children  by  Kit  Allen.  The 
only  evidence  of  any  adverse  character  is 
that  of  the  several  witnesses  for  c<Mitestant8, 
who  testify  that  O.  H.  Watson  told  them  the 
will  of  Noble  did  not  mention  personal  prop- 
erty. Every  other  witness  who  heard  It  read 
or  read  the  paper  positively  testified  that  it 
bequeathed  Noble's  personal  property  to  these 
children.  Frank  Watson  so  testifies.  So  do 
Mary  Ross,  Lucy  Randolph,  and  Judy  Bar- 
ron. Other  evidence  and  circumstances  cor- 
roborate these  witnesses.  And  it  may  be  here 
noted  that  if,  as  was  undoubtedly  the  case, 
Noble  Intended  his  real  estate  to  go  to  his 
childrai  by  E^t  Allen,  it  would  be  a  remark- 
able, quite  unnatural  conception  to  attribute 
to  Noble  that  his  consideration  for  those  who 
sprang  from  him  should  be  entirely  satisfied 
by  a  testamentary  disposition  of  his  real  es- 
tate alone.  The  substance  of  Noble's  will  in- 
cluded bis  personal  and  real  property. 

[10]  Was  the  will  lost?  The  overwhelm- 
ing proof  is  to  the  effect  that  Noble  gave  the 
paper  to  Mi  daughter,  Lucy,  to  keep.  This 
was  certainly  no  unnatural  act  She  was  one 
of  the  beneficiaries  in  the  instrument  Noble 
must  have  known  the  instrument  was  subject 
to  revocation  by  him.  Of  course  it  was  in 
fact  If,  as  is  asserted,  she  was  an  Immoral 
woman,  surely  Noble  would  not  have  found 


in  that  fact  a  disqualification  to  have  the 
custody  of  a  will  naming  her  as  one  of  the 
beneficiaries,  for  she  was  the  prodnct  of 
Noble's  immorality  with  Kit  Allen.  That 
the  Instrument  was  committed  to  her  care 
by  Noble  Is  proven  beyond  any  doubt.  And 
it  Is  likewise  established  by  the  undisputed 
testimony  that  Lucy,  on  the  eve  of  her  re- 
moval to  MobUe  from  Ohoetate  oounty,  com- 
mitted the  wUl  to  the  care  of  Judy  Barron, 
who  then  lived  on  Noble's  plantation  in  Choc- 
taw county.  Judy  took  the  instrument  wrap- 
ped it  in  some  "quilt  pieces,"  tied  the  bundle 
up,  and  put  it  in  the  bottom  of  her  trunk. 
Nobody  else  knew  of  the  will's  place  of  keep- 
ing, except  Cora  Dials,  Judy's  daughter. 
Later,  when  Lucy  heard  that  Judy  was  going 
to  move  or  had  moved  Into  Clarice  county, 
she  came  from  Mobile,  and  she  and  Judy 
found  the  will  in  the  stated  place  in  the  trunk 
and  looked  at  it  Shortly  after  Noble's  death 
Lucy  came  for  the  paper.  While  the  wrap- 
ping in  which  the  paper  had  been  put  was 
in  its  place  (the  bottom  of  the  trunk),  the 
paper  was  missing.  Diligent  search  has  not 
discovered  it  Who  removed  it  Is  not  ex- 
plained. The  evidence  is  conclusive  that  the 
paper,  executed  as  before  stated,  was  and  is 
lost  It  is  insisted  for  appellees  (contestants) 
that  the  fact  tbat  Lucy  committed  the  will 
to  the  custody  of  Judy  Barron,  an  ignorant 
"fleldhand,"  without  advising  the  other  bene- 
ficiaries of  that  t&ct,  should  have  a  strong  in- 
fluence to  reflect  upon,  if  not  refute,  the  tes- 
timony going  to  show  the  committal  of  the 
paper  to  Jndy  by  Lucy,  and  In  consequence 
to  neutralize  the  effect  of  the  testimony  to 
show  the  loss  of  the  paper.  We  do  not  think 
this  position  well  taken.  The  evidence  is 
without  dispute  that  all  of  the  beneficiaries 
named  in  the  will,  except  Berry,  who  had 
left  some  years  before,  knew  that  Noble  had 
delivered  the  paper  to  Lucy.  There  does  not 
appear  to  have  been  any  want  of  confldoice, 
on  their  part  manifested  in  this  action. 
That  Lucy  thonght  it  best  to  leave  the  paper 
in  Judy's  trunk  and  under  her  care,  and  so 
without  advising  her  brothers  and  sister  (Al- 
ma, since  deceased)  of  It,  may  quite  reason- 
ably have  consisted  with  due  caution,  under 
the  circumstances.  Undoubtedly  Lucy  had 
great  confidence  in  Judy,  and  the  evidence 
jnstifles  it  unless  it  is.  assumed,  that  Judy 
disposed  of  the  paper — an  idea  that  is  not 
supported  by  any  positive  or  pnrsuaslve  evi- 
dence. When  it  is  remembered  that  Lucy 
was  changing  her  place  of  residence,  and  In 
that  connection  committed  the  paper  to 
Judy's  custody,  and  when  it  is  also  borne  in 
mind  that  the  legal  effect  of  the  paper,  if 
not  revoked,  was  to  vest  the  real  and  -per- 
sonal  property,  left  by  Noble  at  his  death,  in 
bis  children  by  a  negro  womaif,  and  thereby 
to  deflect  its  possession  and  enjoyment  from 
his  blood  relatives  of  the  white  race,  this 
action  of  Lucy's  may  have  been  quite  reason- 
ably invited  by  a  fair  caution  to  preserve  the 
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paper  by  committing  its  custody  to  one  in 
whom  Bbe  had  confidence,  and  who  would  not 
ordinarily  be  ezi)ected  by  others  to  have  cus- 
tody of  It.  The  evidence  shows  that  there 
was  general  knowledge  of  the  fact  that  Noble 
had  made  a  wUl  in  favor  of  his  illegitimate 
offspring.  Indeed,  it  appears  from  the  tes- 
timony of  Meredith  Pugh,  one  of  Noble's  next 
of  kin,  that  on  an  occasion  in  the  year  1902, 
when  the  witness  was  reconveying  to  Noble 
about  700  acres  of  land  Noble  had  conveyed 
to  witness  when  he  (Noble)  was  being  sued 
for  damages  by  the  administrator  of  W.  A. 
Gallis,  who,  as  stated  before,  Noble  had  pre- 
viously killed,  John  Kimbrough  said  to  No- 
ble: "What  about  the  will?  I  know  you 
made  a  will."  Noble  [Uncle  Ryal]  said,  "Yes, 
its  all  done  made."  John  Kimbrough,  in  his 
testimony,  also  refers  to  Noble's  having  stat- 
ed on  other  occasions,  beside  that  mentioned 
by  Meredith,  that  he  had  previously  made  a 
will.  Under  the  circumstances,  whether  the 
action  of  Lucy  in  placing  the  paper  vrlth  Judy 
was  a  precaution  inspired  by  undue  anxiety 
or  by  a  rational  apprehension,  Lucy's  action 
in  that  regard  cannot,  under  all  the  evidence, 
be  said  to  have  been  so  improbable  or  ab- 
normal as  to  reflect  ui>on  the  positive  testi- 
mony that  such  course  she  did,  In  fact,  pur- 
sue. 

[11-14]  The  remaining  question  is  whether 
Noble  revoked  the  will  of  July,  lOOO.  It  is 
not  asserted  that  he  made  any  subsequent 
disposition  of  his  property  by  will  or  sub- 
scribed any  writing  revocatory  of  his  July, 
1900,  will.  So  the  inquiry  narrows  to  this 
issue:  Was  the  instrument  revoked  by  any 
of  these  acts  specified  in  Code,  |  6174,  which, 
as  here  Involved,  reads: 

**  •  •  •  A  will  in  writing  can  only  be  re- 
voked by  barning,  tearing,  canceling,  or  ob- 
literating the  same,  with  the  intention  of  re- 
voking it,  by  the  testator  himself,  or  by  some 
person  in  his  presence,  and  by  his  direction; 
•  •  •  and  when  any  will  u  burned,  torn, 
canceled,  or  obliterated  by  any  other  person 
than  the  testator  bis  direction  and  consent 
thereto,  and  the  fact  of  such  burning,  cancel- 
ing, tearing,  or  obliteration,  must  be  proved 
by  at  least  two  witnesses." 

In  Woodruff  v.  Hundley,  127  Ala.  640,  663- 
665,  29  South.  98.  102  (85  Am.  St  Rep.  146), 
these  presently  pertinent  statements  of  estab- 
lished role  and  doctrine  were  set  down: 

"All  declarations  of  the  testatrix  subsequent 
to  the  making  of  this  will,  tending  to  show 
that  she  had  revoked  it,  were  clearly  incom- 
petent; no  act  of  revtoootion  having  been 
thoion.  [Italics  supplied.]  *  *  *  In  Law  v. 
Law,  83  Ala.  434,  8  South.  763,  it  is  said: 
'That  no  revocation  can  be  effected  by  mere 
word  of  month  or  nuncupative  declaration, 
any  more  than  could  be  done  under  the  English 
statute  of  frauds.  It  requires  one  or  more 
of  the  tpeoific  act$  mentioned  in  the  statute — 
a  burning,  tearing,  canceling  or  obliterating, 
with  the  intention  to  revoke,  or  a  new  will  or 
codicil,  properly  executed  and  attested.'  [Ital- 
ics supplied.]  *  *  •  Revocation  is  an  act  of 
the  mind  which  must  be  demonstrated  by  some 
outward  and  visible  sign.  *  *  *  'AH  the  de- 
stroying in  the  world  without  intention  will 
not  revoke  a  will,  nor  all  the  intention  ia  the 


world  without  destroying.  There  mnat  be 
two.'  •  •  •  There  must  be  the  act  as  wdl 
as  the  animus.  Both  must  concor  in  oritt 
to  constitute  a  legal  revocation." 

When  a  will  remains  in  the  possession  of 
the  deceased  and  is  not  found  at  his  death, 
the  legal,  evidential  presumption  is  that  the 
testator  destroyed  it,  animo  revocandi,  until 
the  contrary  Is  shown.  McBeth  v.  McBeth, 
11  Ala.  696;  Weeks  v.  McBeth,  U  Ala.  474. 
Of  course,  when  the  Instrument  not  found  or 
produced  was  committed  by  the  deceased  to 
another's  custody,  the  evidential  presump- 
tion stated  la  not  available — has  no  applica- 
tion or  effect  The  basis  of  the  presumption, 
rebuttable,  of  course  (14  Ala.  474),  Is  tba 
conception  that  the  unexplained  absence  of 
the  will  from  the  place  referable  to  the  cnji- 
tody  of  the  decedent,  which  he  had  retained 
during  his  lifetime,  naturally  suggests  his 
destruction  thereof.  Here  the  evidence  is 
conclusive  that  Noble  by  his  own  act  com- 
mitted the  will  to  the  custody  of  another, 
viz.,  his  daughter  Lucy.  The  burden  of  proof 
was  therefore  upon  contestants  to  estabHsb 
the  revocation  of  the  will.  Other  than  as- 
serted, subsequent  declarations  of  Noble  that 
be  had  destroyed  his  will  giving  his  property 
to  the  Ulegltlmate  chUdien,  by  Kit  Allen, 
there  Is  no  evidence  of  any  revocatory  act 
by  Noble  to  that  end.  It  ia  noted  in  McBetb 
T.  McBeth,  supra,  that  testators  frequently 
make  declarations  touching  their  testamen- 
tary acts  "for  the  purpose  of  misleading,  and 
of  stifling  the  importunity  of  relatives  and 
friends."  It  may  well  be  that  Noble^  In  saCh 
statements  as  he  is  said  to  have  made  indi- 
cating that  be  had  destroyed  his  will  of  July, 
1900,  was  exercising  the  defensive  preroga- 
tive to  which  the  quoted  allusion  was  made 
in  McBeth  v.  McBeth.  The  pleaded  assertion 
of  revocation  by  Noble  of  his  will  executed  in 
July,  1900,  has  not  been  at  all  sustained. 
There  la  no  legal  evidence  to  that  end. 

Our  conclusion  on  the  whole  case  ia  that 
the  Judge  of  probate  erred  in  refusing  probate 
to  tile  Instrument  offered  for  probate  as  the 
suhatanoe  of  the  will  executed  by  L.  Ryal 
Noble  In  July,  1900;  and  that  the  evidenoe 
to  that  end  was  bo  etrcaglj  sapportlye  of 
every  material  fact  necessary  to  be  establish- 
ed In  order  to  Justify  the  probate  of  a  lost 
will  as  that  a  trial  Judge  would  and  should 
have  set  aside  a  verdict  of  a  Jury  opposed 
thereto. 

The  decree  of  the  probate  court  of  Choctaw 
county  Is  reversed ;  and  one  ia  here  rendered 
directing  that  court  to  receive  for  probate, 
and  to  probate  as  the  last  will  and  testament 
of  L.  Ryal  Noble  the  instrument  offered  for 
probate.  l%e  cause  Is  remanded  for  the  pur- 
pose of  carrying  into  effect,  in  that  court,  tba 
Judgment  and  decree  of  this  court 

Reversed,  rendered,  and  remanded. 

ANDERSON,  O.  J.,  and  MATTIEIiD  and 
DB  GRAFFBNRIED,  JJ.,  concur. 
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rUO  Ala.  159) 

FIBST  NAT.  BANK  Or  MONTQOMBRT  T. 

DIMMICK.    (No.  30.) 

(Supreme  Court  of  Alabama.     Not.   7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  GoifBTirnnoNAi.  Law  ♦»24»  —  Gabwibh- 
UXNT  4s»2— Glass  Leoisiation— Reuoiss. 

Code  1886,  eS  2968,  2»71  (Code  1907,  ( 
4901),  providiof  that  garnishment  might  issue 
in  aid  of  a  pending  suit  at  anj  time  before  judg- 
ment, and  that  process  of  garnishment  might  issue 
on  a  judgment  on  which  execution  mUbt  issue 
without  lM>nd  or  security,  and  section  2972  (Code 
1907,  S  4311),  providing  that  a  judgment  cred- 
itor of  a  corporation,  having  execution  returned 
*iio  property  found,''  might  sue  out  a  gamiah- 
ment  to  reach  the  unpaid  subscription  of  any 
stockholder,  make  distinct  and  permissible  claa- 
■ification  of  creditors,  and  are  within  the  legis- 
lative i>ower  and  valid. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  |  710;  Dec  Dig.  <8=>249; 
Garnishment,  Cent  Dig.  {  2 ;    Dec.  Dig.  <8=»2.] 

2.  CONSTITDTIOSAL    LAW    9=>70— DETEBVIirA- 

TiON  or  Wisdom  or  Leoisiation. 

^e  wisdom  of  such  acts  of  the  Legislature 
cannot  be  inquired  into  by  the  courts. 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  ||  129-132,  137;  Dec.  Dig. 
«=»70.] 

8.  COBPOBATIONB  ^=3217- STOCKHOLDER'S  LI- 
ABILITY—UNPAID  Subscription— Statute. 
Plaintiff,  under  Code  1886,  I  2972,  issued 
garnishment  in  aid  of  judgment  against  a  cor- 
poration to  reach  an  unpaid  subscription  to 
stock  of  the  corporation,  without  having  execu- 
tion against  the  corporation  returned  nulla  bona. 
Code  1907,  i  4311,  enacted  after  issue  of  the 
writ,  but  before  answer  of  the  garnishee,  per- 
mits an^  creditor  of  a  corporation,  by  process 
of  garnishment,  to  subject  to  the  payment  of 
bis  debt  an  unpaid  subscription  to  the  capital 
stock  of  a  corporation,  and  section  10  declares 
that  the  Code  shall  not  affect  any  existing  right, 
remedy,  or  defense,  and  that  the  laws  in  force 
at  the  adoption  of  the  Code  shall  continue  in 
force.  JHetd,  that  plaintiff  could  not,  by  virtue 
of  the  new  statute,  reach  the  garnishee's  unpaid 
stock  subscription  under  the  writ  as  issued. 

[Ed.  Note.— For  other  cases,  see  Corporatlona, 
Cent  Dig.  it  835-844;  Dec  Dig.  «=>217.] 

4.  Statutes  «=>^71— ADOFnon  or  Code— Er- 

recT  OR  ExisTiNQ  Law. 

The  Legislature,  in  adopting  the  Code  of 
1907,  had  the  right  to  declare  by  section  10 
thereof  that  the  Code  should  not  affect  any  ex- 
isting right,  remedy,  or  defense,  and  that  the 
laws  in  force  at  its  adoption  should  continue  in 
force  in  respect  thereto. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  364;   Dec  Dig.  <S=>271.} 

B.  Statdtes  «s>267  —  Retboactiyx  BFrEor— 

Remedies. 

When  a  suit  is  instituted  or  a  defense  is 
interposed  which  is  at  the  time  unauthorized  by 
law,  a  subsequent  statute,  giving  such  remedy, 
does  not  operate  on  the  existing  suit  especially 
when  it  does  not  provide  that  it  shall  so  operate. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {§  350-359;  Dec  Dig.  «=9267.] 

Appeal  Irom  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Action  by  the  First  National  Bank  of 
Montgomery  against  the  Montgomery  Iron 
Works,  defendant  and  J.  W.  Dimmlck  and 
others,  garnishees.  Judgment  for  the  gar- 
nishee named,  and  plaintiff  appeals.  Af- 
firmed. 


Plaintiff  recovered  Judgment  against  de- 
fendant and  sued  out  garnishment  In  aid  of 
the  judgment  to  J.  W.  Dimmlck,  A.  M.  Bald- 
win, and  Q.  W.  Cralk,  on  the  theory,  that 
they  were  indebted  to  said  defendant  oa 
stock  subscriptions. 

W.  A.  Gonter  and  Alex  Troy,  both  of 
MoD^mery,  for  appelant  Tyson,  Wilson 
&  Martin  and  W.  F.  Thetford,  ail  of  Mont- 
gomery, for  appellee. 

DB  GRAFFENBIBD,  J.  [1]  At  the  ttme 
the  garnishment  In  this  case  was  Issued, 
there  were  three  legislative  provisions  rela- 
tive to  the  subject  of  garnishment,  which  are 
of  interest  here.  These  provisions  were  con- 
tained in  the  Code  of  1886,  and  were  as  fol- 
lows: 

"A  garnishment  may  issue  in  aid  of  a  pending 
suit,  at  any  time  before  judgment  whether  the 
summona  has  been  executed  or  not;  but  if  the 
suit  be  for  the  recovery  of  damages,  merely  or 
for  the  recovery  of  uncertain  or  unliquidated 
damages  for  a  breach  of  contract  such  garnish- 
ment must  be  issued  only  on  the  order  of  a  judge 
of  probate,  or  chancellor,  or  judge  of  the  circuit 
or  city  court  in  which  such  suit  is  pending,  after 
the  plaintiff  has  made  the  special  affidavit  of 
the  facts  and  circumstances  of  the  case  required 
by  section  2934  (3257),  and  such  judge  or  chan- 
cellor has  prescribed  the  penalty  of  the  bond  to 
be  given  by  the  plaintiff;  and  in  all  cases  the 
plaintiff,  upon  the  issue  of  the  garnishment 
must  give  bond  with  surety,  payable  and  with 
condition  as  in  case  of  original  attachments." 
Code  1886,  g  2968. 

"Process  of  garnishment  may  issue  on  a  judg- 
ment or  decree  on  which  execution  can  issue 
without  bond  or  securitr,  and  may  be  sued  out 
by  the  assignee  of  sucn  Judgment  or  decree." 
Code,  1886,  §  2971. 

"A  judgment  creditor  of  a  corporation,  having 
execution  returned  'no  property  found,'  may  SUS 
out  a  garnishment  to  reach  and  subject  the  un- 
paid subscription  of  any  stockholder  in  such 
corporation,  without  giving  bond  or  security." 
Code,  1886,  |  2972. 

The  Legislature,  in  adopting  the  above 
three  subdivisions  of  the  Code,  made  distinct 
classifications  of  creditors  and  conferred  up- 
on each  class  separate  and  distinct  methods 
of  procedure  for  the  enforcement  of  their 
debts  against  garnishee.  The  simple  con- 
tract creditor  who  had  not  reduced  his  dalm 
to  judgment  was,  to  obtain  process  of  gar- 
nishment required  to  do,  as  shown  by  the 
above  sections,  some  things  which  a  judgment 
creditor  was  not  required  to  do,  and  a  Judg- 
ment creditor  of  a  corporation,  who  had  ob- 
tained the  issuance  of  execution  against  the 
corporation  with  a  return  of  nulla  bona  on 
the  execution,  was  the  only  person  who  could 
sue  out  a  garnishment  to  reach  and  subject 
the  unpaid  subscription  of  a  stockholder  of 
such  corporation.  Neither  a  simple  contract 
creditor  nor  a  Judgment  creditor,  upon  whose 
Judgment  an  execution  had  not  been  Issued 
with  a  return  of  nulla  bona  thereon,  could 
reach,  by  garnishment,  the  unpaid  subscrip- 
tion of  a  stockholder  of  a  corporation.  Gar- 
nishment, like  attachment  is  a  statutory  rem- 
edy, and  the  statutes  which  we  have  above 
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quoted  plainly  show  their  meaning  and  the 
rights  which  they  conferred  upon  those  who 
Invoke  their  aid.  Garnishment,  as  a  rem- 
edy for  reaching  the  unpaid  subscription  of 
a  stockholder  of  a  corporation,  was  conferred 
by  our  Legislature  only  upon  a  Judgment 
creditor  who  bad,  as  we  have  already  said, 
pursued  the  corporation  to  insolvency  by 
having  execution  issued  upon  his  Judgment 
and  returned,  "No  property  found." 

[2]  We  are  not  concerned  with  the  wisdom 
of  the  legislature  in  passing  this  law.  The 
act  was  within  legislative  competency,  and 
was  valid.  State  v.  Alabama  Fuel  &  Iron 
Co.,  66  South.  168. 

The  issuance,  with  the  return  of  an  execu- 
tion, "nulla  bona,"  was,  when  this  garnish- 
ment was  Issued,  Jurisdictional,  and  constitut- 
ed a  necessary  prerequisite  to  the  subjection 
by  process  of  garnishment  of  the  unpaid  sub- 
scription of  a  stockholder  In  a  corporation, 
and  this,  because  the  Legislature  declared 
that  it  should  be  so. 

[t]  1.  Undoubtedly,  when  the  garnishment 
in  this  case  was  issued,  the  plaintiff  was  en- 
titled to  sue  out  a  writ  of  garnishment 
against  the  garnishee.  The  statute  conferred 
upon  the  plaintiff  that  right,  bat  at  that  time 
— the  time  when  the  garnishment  was  issued 
— the  plaintiff  had  no  right.  In  this  garnish- 
ment proceeding,  to  subject  the  unpaid  sub- 
scription of  the  garnishee  to  the  capital 
stock  of  the  defendant  corporation;  and  this, 
for  the  simple  reason  that  it  had  not,  in  ac- 
cordance with  the  statute,  pursued  the  cor- 
poration to  Insolvency  by  having  an  execu- 
tion issued  against  it  and  returned,  "Mo 
property  found."  Bingham  v.  Bushing,  6 
Ala.  403;  Vaughn  v.  Alabama  National  Bank, 
143  Ala.  572,  42  South.  64,  6  Ann.  Cas.  665. 

2.  Without  pursuing  tJie  history  of  the 
above-quoted  sections  of  the  Ck)de  of  1886,  it 
Is.  sufficient  for  us  to  say,  in  so  far  as  this 
case  Is  concerned,  that  the  Code  of  1907  (see 
Code  of  1907,  (  4311)  permits  any  creditor  of 
i  corporation,  by  process  of  garnishment,  to 
subject  to  the  payment  of  his  debt  an  unpaid 
subscription  to  the  capital  stock  of  a  corpo- 
ration. This  section  and  change  in  our  stat- 
utory system  went  into  effect  after  process 
of  garnishment  had  issued  in  this  case,  but 
before  the  garnishee  filed  his  answer.  The 
question  is:  Can  the  plaintiff,  In  this  gar- 
nishment proceeding,  instituted  before  the 
change  in  our  statutory  system,  take  ad- 
vantage of  the  change  and  subject  the  unpaid 
subscription  of  the  present  garnishee  al- 
though he  had  not,  when  the  garnishment 
was  Issued,  complied  with  the  terms  of  our 
then  statute  by  having  an  execution  Issued 
against  the  corporation  and  a  return  thereon 
of  "nulla  bona."  This  Is  the  sole  question 
presented  by  this  record,  and  the  question 
with  us  Is:  Can  we.  In  view  of  our  previous 
decisions  on  the  subject  of  garnishment,  and 
of  section  10  of  the  Code  of  1907,  which  de- 
dares  that  "this  Code  shall  not  affect  any 


existing  right,  remedy  or  defense  nor  shall 
it  affect  any  prosecution  now  conmienced  or 
which  shall  be  commenced  for  any  offense  al- 
ready committed.  As  to  all  such  cases  the 
laws  in  force  at  the  adoption  of  this  Code 
shall  continue  in  force,"  so  amplify  this  reme- 
dy as  to  bring  the  plaintiff  within  the  opera- 
tion of  the  above  provision  of  the  Code  of 
1907. 

[4]  The  Legislature,  in  adopting  the  Code, 
had  the  right  to  declare  that  its  adoption 
should  not  affect  any  existing  right,  remedy, 
or  defense,  and  if,  in  so  dedarlsg,  this  court 
has  been  shorn  of  the  power  to  extend  the 
operation  of  the  statute — although  the  stat- 
ute Is  merely  remedial  and,  in  the  due  ad- 
ministration of  Justice,  should  be  extended — 
we  must  declare  the  law  as  it  is  in  oar 
books,  and  not  as  we  would  otherwise  have  It 
to  be.  When,  in  the  administration  of  Jus- 
tice, courts  can,  even  by  laying  aside  mere 
technical  considerations,  so  broaden  a  remedy 
as  to  advance  the  cause  of  Justice,  they 
should  unhesitatingly  do  so ;  but  courts  have 
no  right  to  effectuate  even  a  purpose  whidi 
addresses  itself  to  the  favorable  considera- 
tion of  the  wise  and  Just,  to  strike  from  the 
laws  a  valid  statute  which  expresses  the  leg- 
islative wiU.  While  it  was  the  purpose  of 
the  Legislature,  In  adopting  the  Code  of  190T, 
to  repeal  some  of  the  provisions  of  our  pre- 
vious statutes  and  to  nullify  the  effect  of 
some  of  the  decisions  of  this  court  In  eaa- 
strulng  those  statutes  (see  Nlcrosi  y.  Irvine, 
102  Ala.  648.  IS  South.  429,  48  Am.  St  Rep. 
92),  it  nevertheless  had  the  authority,  as  we 
have  already  stated,  to  declare  that  the  re- 
peal of  the  provisions  of  the  statutes  and  the 
nullification  of  the  effect  of  the  decisions  of 
this  court  pronounced  upon  those  statutes 
should  not  affect  causes  already  pendinsr: 
and  this  legislative  purpose  section  10  of  the 
Code  of  1907  was  Intended  to  accomplish, 
and  in  fact  accomplished.  Roberts  v.  Pip- 
pen,  75  Ala.  103;  Wetzler  v.  Kelly,  83  Ala. 
440,  3  South.  747. 

When  this  garnishment  was  issued,  the 
plaintiff  had  no  case  against  the  garnishee, 
because  he  had  failed,  before  he  sued  out  his 
writ,  to  have  an  execution,  with  a  return  of 
nulla  bona,  Issued  against  the  corporation. 
The  intention  of  section  10  of  the  Code  of 
1907  was  to  keep  the  provisions  of  that  Cbde 
from  giving  life  to  that  which,  when  the  Code 
was  adopted,  had  no  life. 

[S]  "When  a  suit  is  Instituted,  or  a  defense  i* 
Interposed,  which  is  at  the  time  unauthorized  by 
the  law,  a  subsequent  statute  giving  snch  rem- 
edy does  not  operate  on  the  existing  suit,  es- 
pecially when  it  does  not  provide  it  shall  so 
operate."  Wetzler  v.  Kelly,  83  Ala.  440,  3 
Sonth.  747, 

When  the  plaintiff  sued  out  his  writ  of 
garnishment  In  this  case,  he,  in  fact,  com 
menced  a  suit  against  the  garnishee,  and  the 
laws  of  the  state  which  then  fixed  his  rights 
of  recovery  were  well  defined  by  statute  and 
decision.    He  had  no  rl^t  then  to  recoTer 
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that  which  he  now  seeks— by  Tlrtue  of  the 
subsequent  change  In  the  language  of  the 
gtatute — to  recover  of  the  garnishee.  He 
then  bad  not  the  substantive  right  which  he 
now  seeks  to  assert.  This,  under  section  10 
of  the  Code  of  1907,  he  cannot  be  permitted 
to  do.    Wtetzler  v.  Kelly,  supra. 

3.  The  opinion  in  Nlcrosl  v.  Irvine,  supra, 
disposes  of  the  other  questions  presented  In 
briefs  of  counsel  adversely  to  appellant 
Bingham  v.  Rushing,  supra.  The  following 
other  cases,  dted  in  briefs  of  appellee,  also 
sustain  the  propositions  announced  in  Nlc- 
rosl V.  Irvine,  supra,  via.:  Teague  T.  Le 
Grand,  85  Ala.  493,  5  South.  287,  7  Am.  St 
Rep.  64 ;  Feore  v.  Miss.  Trans.  Co.  (A.  Berg, 
Garnishee),  161  Ala.  567,  49  South.  871. 

Further-  discussion  of  this  case  would  sim- 
ply result  In  the  needless  republication  of 
what  was  said  by  this  court  in  the  case  above 
dted,  and  we  deem  It  therefore  unnecessary 
to  further  extend  this  opinion. 

The  Judgment  of  the  trial  court  was  in 
accordance  with  the  above  views,  and  the 
Judgment  Is  affirmed. 

Affinned. 

MCCLEI.LAN,  SAYRB,  and  GARDNER,- 
JJ.,  concur. 

(190  Als    366)  __^^ 

COUNTY  OP  MONTGOMERY  t.  CITY  OF 

MONTGOMERY.  (No.  85.) 

(Sapreme  Court  of   Alabama.     Nov.   7,   1914. 

Rehearing  Denied  Dec.  17,  1914.) 

t     nrnnwATS    «=9l22  —  HIGHWAY    TAXBS  — 
^•CON^CWON^^D     STATUTOBT      PbOVI- 

"*rnder  Const  1901,  f  215,  providing  that 
no  county  shaU  be  authorized  to  levy  a  greater 
rate  of  taxation  in  any  one  year  on  the  value  ot 
taxable  property  than  one-half  of  1  per  centum, 
provided  that  to  pay  any  debt  or  liability  cre- 
ated for  the  erection  of  pubhc  buildings,  bridg- 
es, or  roads,  any  county  may  levy  and  collect 
such  special  taxes,  not  to  exceed  one-fourth  ol 
1  per  centum,  as  may  be  authorized  by  law, 
which  taxes  shaU  be  applied  exclusively  to  the 
purposes  for  which  they  were  so  levied  and  col- 
lected, a  spedal  road  tax  so  levied  and  collect- 
ed must  be  appUed  to  public  county  roads,  and 
not  to  urban  ways;  and  hence  Code  IHUT,  i 
1335  directing  courts  of  county  commissioners 
and  boards  of  revenue,  where  there  is  levied  a 
special  road  and  bridge  tax,  to  pay  over  each 
year  to  each  municipality  in  the  county  one-nalt 
of  the  money  collected  on  such  tax  on  the  prop- 
erty in  such  munidpality,  to  be  used  exclusively 
for  the  purpose  of  maintaining  streets  and 
bridges  within  such  munidpality,  la  uncon- 
•dtutionaL 

[Ed.  Note.— For  other  cases,   see  Highways, 
Cent  Dig.  {{  380,  393;    Dec.  Dig.  «=>122.] 
2.  Highways  @=»149— Highway  Taxes— Dis- 
FOsnioN  or  Pbockkds.  „      „ 

Under  Act  Aug.  26,  1909  (Acts  Sp.  Sess. 
1909,  p.  303)  §  2,  providing  that  courts  of  coun- 
ty commissioners  and  boards  of  revenue,  where 
there  is  levied  a  road  tax,  general  or  special,  or 
where  by  the  tax  levy  a  portion  of  the  tax  is 
levied  for  or  devoted  to  the  purpose  of  con- 
structing, repairing,  or  maintaining  roads  or 
highways  of  any  description  in  the  county,  shall 
pay  over  each  year  to  each  municipality  therein 


I  one-half  of  the  money  collected  on  such  road  tax 
on  the  property  located  in  such  municipality,  a 
dty  was  not  entitled  to  the  spedfied  proportion 
of  a  part  of  the  general  fund  of  the  county 
gathered  by  taxation  under  the  general  power 
conferred  on  counties  and  transferred  to  the 
road  and  bridge  fund  under  Code  1907,  {  5766, 
providing  that  the  court  of  county  commission- 
ers or  board  of  revenue  may  transfer  to  the 
road  fund  any  surplus  of  general  funds,  or  any 
part  thereof,  whenever  it  will  promote  the  in- 
terest of  the  county  to  make  such  transfer,  as, 
to  entitle  the  dty  to  a  part  of  the  fund,  the  ap- 
plication or  devotion  of  a  portion  of  the  tax  to 
road  or  highway  purposes  must  be  provided  for 
in  or  by  the  tax  levy. 

[Ed.  Note.— For  other  cases,   see   Highways, 
Cent  Dig.  {  404 ;   Dec  Dig.  «=»149.] 

3.  Taxation  *=»1— Natube  of  "Tax." 

A  "tax"  is  an  authoritative  exaction  for 
the  support  of  the  government  (dting  Words 
and  Phrases,  Tax). 


[Ed.   Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  {  1;  Dec  Dig.  <8=>1.] 
Mayfield  and  Sayre,  JJ.,  dissenting. 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Action  by  the  City  of  Montgomery  against 
the  County  of  Montgomerj'.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  rendered. 

A.  H.  Arrington  and  John  R.  Tyson,  both 
of  Montgomery,  for  appellant  W.  A.  Gun- 
ter, of  Montgomery,  for  appellee. 

McCLELLAN,  J.  This  la  an  action  at  law 
by  the  city  of  Montgomery  against  the  coun- 
ty of  Montgomery.  Its  purpose  and  object  Is 
to  recover  of  the  count  of  Montgomery  $30,- 
000  as  the  dty  of  Montgomery's  asserted  por- 
tion of  funds  garnered  by  the  county  author- 
ity, and  directed  by  that  authority  to  be  de- 
voted to  the  Improvement  etc.,  of  public 
roads  and  bridges  within  the  confines  of  tlie 
county  of  Montgomery.  The  quotation  of  the 
first  count  of  the  complaint  along  with  the 
material  parts  of  the  agreed  statement  of 
facts,  will  serve  to  fully  disclose  the  con- 
troversy now  under  review.  The  first  count 
reads: 

"The  plaintiff  claims  of  the  defendant  the 
sum  of  thirty  thousand  ($30,000)  dollars,  wiUi 
interest  thereon  from  tie  first  day  of  March, 
1912,  for  this,  to  wit:  That  in  the  month  of 
February,  1912,  the  board  of  revenue  of  the 
county  of  Montgomery  transferred  to  the  road 
and  bridge  fund  of  said  county  from  ito  general 
fund,  collected  under  the  general  levy  for  gen- 
eral purposes,  the  sum  of  eighty-five  thousand 
($85,000)  dollars,  and  that  thereby  it  became 
and  was  the  duty  of  the  board  of  revenue  of  said 
county,  making  said  transfer,  to  pay  to  the 
plaintiff,  out  of  said  funds  so  transferred,  one- 
half  of  the  proportion  of  said  sum  so  transfer- 
red, as  was  collected  on  the  property  located 
in  the  corporate  limits  of  the  plaintiff. 

"And  plaintiff  avers  that  one-half  of  the  said- 
proportion  of  said  sum  so  transferred  to  the 
road  and  bridge  fund,  which  was  collected  on 
the  property  located  in  the  corporate  limits  of 
the  plaintiff,  amounted  to  the  sum  of  thirty 
thousand  ($30,000)  dollars,  or  other  large  sum; 
that  the  said  defendant  failed  and  refused  to 
pay  the  said  money,  or  any  part  thereof,  to  the 
plaintiff,  and  still  refuses  to  pay  the  same,  and 
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osed  the  same  for  other  purposes ;  and  plaintiff 
claims  the  said  sam  as  now  doe  to  it,  with  in- 
terest thereon  from,  to  wit,  the  firct  day  of 
March,  1912." 

The  agreed  statement  of  facta  is  aa  fol- 
lows: 

"It  is  agreed  by  and  between  the  attorneys 
of  record  in  this  canse  that  the  board  of  rev- 
enae  of  Montgomery  county  durine  the  year 
1911  made  a  general  levy  of  one-half  of  1  per 
cent,  for  general  purposes,  and  that  in  that 
levy  there  was  no  specification  that  any  part 
of  it  was  for  road  purposes;  that  ^uring  the 
month  of  February,  1912,  the  board  of  revenue 
of  Montgomery  county  entered  an  order  trans- 
ferring $86,000  as  a  surplus  from  the  general 
fund  in  the  treasury  of  uie  county  to  the  road 
and  bridge  fund  belonging  to  said  county ;  that 
the  general  fund  of  the  county,  at  the  time  this 
order  was  entered,  was  made  up  from  taxes  col- 
lected under  the  general  levy  of  one-half  of  1 
per  cent,  and  from  funds  collected  from  license 
taxes,  taxes  on  recorded  mortgages,  money  de- 
rived from  hard  labor  convicts,  and  from  fines 
imposed  for  convictions  for  criminal  offenses. 

"It  is  further  agreed  that  under  the  general 
levy  of  one-half  of  1  per  cent,  made  in  June, 
1911,  by  the  board  of  revenue,  there  was  col- 
lected between  October  1,  1011,  and  September 
30,  1912,  the  sum  of  $165,553.39,  and  that  dur- 
ing tbis  period  there  was  collected  from  sources 
other  than  the  one-half  of  1  per  cent  levy  ap- 
proximately $80,000;  the  total  receipts  derived 
from  one-half  of  1  per  cent,  and  other  sources 
approximated  $235,556.39,  of  which  sum  $102,- 
241.19  was  expended  for  county  purposes  other 
than  road  purposes,  leaving  a  balance  of  $133,- 
314.20,  out  of  which  the  $85,000  was  transfer- 
red to  the  road  and  bridge  fund,  which  was  ex- 
pended by  the  county  before  this  suit  was  com- 
menced ;  that  the  books  of  the  county  do  not 
show  the  assessed  values  of  city  property  sep- 
arately from  the  assessed  values  of  the  property 
outside  of  the  city ;  that  this,  however,  is  shown 
by  the  books  kept  by  the  city,  in  which  all  as- 
sessed values  of  property  within  the  city  were 
taken  from  tbe  county  books  of  assessment. 

"That  for  the  year  1911  the  total  assessed  tax 
value  for  the  county  was  $31,861,679,  as  shown 
by  tbe  books  of  the  county.  That,  as  shown 
by  the  books  of  the  city,  of  the  total  assessed 
tax  values  of  the  county,  $22,394,739  was  the 
assessed  value  of  property  in  the  city ;  that  the 
assessed  value  of  the  property  in  the  city  was 
70.29  per  cent,  of  the  total  assessed  tax  values 
of  the  entire  connty;  that  70.29  per  cent  of 
one-half  of  $85,000  is  $29.873.25 ;  and  that  the 
interest  on  this  amount  from  March  1,  1912,  to 
thU  date,  is  $3,896.77,  making  «  total  of  $33,- 
770.02." 

Tbe  city's  claim  is  based  upon  sections  1 
and  2  of  the  act  approved  August  26,  1909. 
Acts  8p.  Seas.  1909,  pp.  303,  304.  Those  sec- 
tlona  read: 

"Section  1.  That  the  maintenance  of  streets 
of  municipalities  in  the  state  of  Alabama  is 
hereby,  for  the  purposes  of  this  act,  declared  to 
be  a  connty  matter. 

"Sec.  2.  That  courts  of  county  commissioners 
and  boards  of  revenue,  where  uiere  is  levied  a 
road  tax,  general  or  special,  or  where  by  the 
tax  levy  a  portion  of  the  tax  is  levied  for  or 
devoted  to  the  purpose  of  constructing,  repair- 
ing or  maintaining  roads  or  highways  of  any 
description.  In  the  county,  shall  pay  over  each 
year  to  each  municipality  therein  one-half  of  the 
money  collected  on  such  road  tax  on  the  prop- 
erty located  in  such  municipality." 

Pretermitting  the  consideration  of  all 
otber  questions  that  might  be  prcfpoaeA  on 
tbe  record,  for  review,  a  controlling  meritori- 
ous issue  of  law  presented  la  wbetber  tbe 


sum  claimed  Is  a  fund  to  wblch  tbe  city  bas 
a  legale  right 

[1]  In  several  decisions  it  has  been  decid- 
ed ber%  after  repeated  full  consideration  of 
tbe  question,  that  the  application  of  a  spe- 
cial road  tax,  levied  and  collected  within  the 
purview  of  section  210  of  tbe  Constitution 
of  1901,  cannot  be  controlled  by  legislative 
enactment,  since  tbe  Ckmstitjition  commands 
tbat  funds  so  garnered  shall  be  applied  to 
public  connty  roads,  not  to  urban  ways. 
City  of  Tuscaloosa  v.  Court  of  County  Com- 
missioners of  Tuscaloosa,  173  Ala.  724,  54 
South.  763  (a  mllng  based  <m  opinion  in 
Board  of  Revenue  v.  State  ex  rel.  City  of 
Birmingbam,  172  Ala.  138,  163-166,  64  Soatb. 
757) ;  Pike  County  v.  City  of  Troy,  173  Ala. 
442,  66  South.  131,  274;  Commissioners' 
Court  of  Tuscaloosa  Couniy  v.  State  ex  rel. 
City  of  Tuscaloosa,  180  Ala.  479,  61  South. 
431.  It  follows,  from  tbe  doctrine  of  these 
decisions,  tbat  section  1335  of  tbe  Code  of 
1907  (as  readopted  by  the  act  of  August  26, 
1909  [Acts  Sp.  Sess.  1909,  p.  174]),  wblch 
purports  to  alone  deal  with  a  m)eclal  road 
and  bridge  tax,  was  and  is  constitutionally 
InvaUd.    Constitution  1901,  i  216,  div.  (a). 

[2]  As  appears,  tbe  fund  here  In  question 
is  not  the  product  of  a  special  road  or  bridge 
tax,  under  section  215  of  tbe  Constitution; 
but  it  is  a  part  of  tbe  general  fund  of  the 
county,  gathered  by  taxation  under  the  gen- 
eral power  conferred  on  counties.  As  also 
appears,  the  fund  here  in  question  is  a  part 
of  tbe  fund  segregated  by  the  county  au- 
thorities in  virtue  of  Code,  {  6766,  which 
reads: 

"The  court  of  county  commissioners  or  board 
of  revenue  of  any  county  of  the  state  may  trans- 
fer to  the  road  fund  of  the  county  any  surplus 
of  general  funds  of  the  county  in  the  county 
treasury  or  any  part  of  such  surplus  whenever 
in  the  judgment  of  said  court  or  board  it  will 
promote  the  interest  of  the  county  to  make  such 
transfer.  Any  surplus  of  general  funds  so  trans- 
ferred shall  be  used  for  the  working  of  the  pul>- 
lic  roads  or  the  building  of  bridges  or  otherwise 
improving  the  public  roads  as  ^e  said  court  or 
board  may  determine." 

We  come,  then,  to  this  unclouded  inquiry: 
Did  tbe  act  of  1909  (quoted  ante)  effect  to 
invest  tbe  dty  of  Montgomery  with  the  right 
to  a  proportion  of  funds  not  tbe  product  of 
a  tax  laid  "for  the  purpose  of  constructing, 
repairing,  or  maintaining  roads  or  high- 
ways of  any  description  in  the  county"? 
On  the  inquiry  presented  tbe  really  control- 
ling words  of  tbe  act  of  1909  are  these: 

"Where  there  is  levied  a  road  tax,  general 
or  special,  or  where  by  the  tax  levy  a  portion  of 
the  tax  is  levied  for  or  devoted  to  the  purpose 
of  constructing,  repairing  or  maintaining  roads 
or  highways  of  any  description,  in  the  county." 

It  is  apparent  tbat  tbe  first  phrase,  vis.. 
"where  there  is  levied  a  road  tax,  general  or 
special,"  had  and  has  reference  to  a  specific 
levy  of  a  tax  for  the  construction,  repair  and 
maintenance  of  public  county  roads.  And  It 
is  equally  obvious  that  the  fund  here  sued  for 
Is  not  of  the  character  of  fund  defined  in  the 
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flist  phrase  of  section  2,  Just  quoted.  Wlille 
this  la  manifestly  true,  the  mentioned  phrase 
la  of  oonsequenoe  and  importance  in  the  as- 
certainment of  the  legislative  Intent  sought 
to  be  expressed  in  the  next  succeeding 
pbrase  of  section  2  of  the  act,  viz.: 

"Or  where  by  the  tax  levy  a  portion  of  the  tax 
is  levied  for  or  devoted  to  the  purpose  of  con- 
structing, repairing  or  maintaining  roads  or 
highways  of  any  description,  in  the  county." 

It  la  upon  the  interpretation  of  the  last- 
'qnoted  language  of  section  2,  read  in  con- 
nection with  the  other  provisions  of  the  act, 
that  the  decision  here  must  turn. 

It  is  entirely  clear  that  the  lawmakers  pur- 
posed to  require  the  payment  over  to  munic- 
ipalities of  a  proportion  of  certain  funds 
that  had  come  into  the  control  of  the  county 
Authorities.  What  fund — what  description  or 
character  of  funds — was  required  to  be  so 
paid  over?  In  defining  or  describing  the  funds 
to  be  so  paid  over  the  statute  writers  employ- 
ed both  general,  yet  plain,  terms,  and  also 
partlcnlar  terms.  Just  as  plain.  The  general 
terms  of  description,  to  which  we  have  Just 
referred,  are  these,  the  particularly  expres- 
aive  words  being  put  in  capitals: 

"Shall  pay  over  each  year  to  each  munici- 
pality therein  one-haif  of  the  money  COLLECT- 
ED ON  SUCH  ROAD  TAX  on  the  property 
located  in  such  municipality ;"  and  (in  section 
3)  "  •  •  •  provided  that  IF  THE  TAX  IS 
LEVIEtD  for  any  particular  class  of  roads  or 
highways,  such  sums  shall  be  used  on  the  streets 
of  the  municipality  for  roads  of  a  similar  char- 
acter to  such  roads  or  highways," 

These  general,  descriptlye  terms  plain- 
ly show  that  in  tbe  legislative  mind  a  par- 
ticular character  of  tax,  or  a  tax  the  product 
of  which  was  to  have  application  to  a  par- 
ticular governmental  purpose,  viz.,  public 
roads  or  "highways,"  was  the  basis  of  the 
-dominant  Idea.  It  is  not  possible  to  read  tbe 
act  and  entertain  any  other  conclusion  with 
respect  to  the  intent  of  the  lawmakers. 

[3]  A  tax  Is  an  authoritative  exaction  for 
the  support  of  the  government  8  Words  and 
Phrases,  p.  6867  et  seq.  In  this  sense  was 
the  authoritative  source  and  character  of 
the  funds  dealt  with  in  the  act  considered  by 
the  Legislature  in  enactment  now  under  view. 

When  the  particular  terms  employed  in 
this  act  by  the  lawmakers,  viz,  "or  where  by 
the  tax  levy  a  portion  of  the  tax  is  levied 
for  or  devoted  to  the  purpose"  described,  are 
read  and  considered  in  connection  with  the 
general  terms  before  quoted  in  this  opinion, 
it  is  clear,  beyond  any  doubt,  that  the 
Legislature  was  seeking,  in  the  use  of  par- 
ticular terms  in  perfect  accord  with  the  gen- 
eral terms  indicated,  to  define  or  describe 
the  product  of  a  tax  that  in  some  law-fixed 
manner  was  Impressed,  when  exacted  of 
the  taxpayer  by  the  taxing  authority  of  the 
county,  with  the  govemmentally  ordained 
assurance  and  avowed  purpose  to  devote 
that  product  of  taxation  to  the  construction, 
repair,  or  maintenance  of  public  county 
foads.  Into  which  distinct  class  of  highways 


the  lawmakers  intended,  in  that  act,  to  Intro-  ' 
duce  streets  by  denominating  their  mainte- 
nance a  "county  matter."  The  correctness  of 
this  interpretation  of  the  presently  important 
features  of  the  act  is  confirmed  by  several 
considerations. 

In  the  first  place,  the  very  plain  letter  of 
the  act  (section  2)  defines  tbe  fund  to  be 
affected  as  the  product  of  a  tax  levy,  for  it 
says:  "Where  by  the  tax  levy  a  portion  of 
tbe  tax  is  levied  for  or  devoted  to"  road  or 
highway  purposea  Taxes  are  annually  lev- 
ied, as  section  2  contemplated,  by  courts  of 
county  commLasloners  and  boards  of  revenue, 
at  a  definite  time.  Code,  t  2155.  "The  levy 
of  taxes  is  a  legislative  function,  and  de- 
clares the  subjects  and  rate  of  taxation." 
Perry  County  v.  Railroad  Co.,  68  Ala.  559. 
The  authority  to  levy  county  taxes  is  confer- 
red, as  stated,  on  the  county  government 
Perry  County  v.  Railroad  Co.,  supra.  The 
levy  of  taxes  Is  the  act  of  establishing  a 
"rule  of  action,"  and  assessment  is  the  ad- 
ministration of  the  rule  Perry  County  v. 
Railroad  Co.,  supra.  When  authority  to  do 
so  Is  conferred  on  the  county  government, 
the  levy  is  the  first  step  in  the  gathering  of 
taxes.  In  the  act,  if  we  do  not  unnecessarily 
repeat,  it  was  plainly  provided,  by  the  terms 
last  quoted,  that  the  condition  to  the  ri^ht  of 
the  municipality  to  the  therein  stipulated  pop 
Uon  of  the  fund  was  a  tax  levy  in  or  by  which 
provision  was  made  for  the  application — de- 
votion— of  a  portion  of  the  money  (tax)  to 
road  or  highway  purposes.  Unless  such  pro- 
vision was  thus  inceptively  made,  viz.,  when 
the  tax  levy  was  made,  it  could  not,  under 
this  act,  be  thereafter  introduced  Into  the 
levy  by  a  mere  order  of  the  county  body.  So, 
when  it  was  provided  that  the  tax  levy 
should  give  assurance  that  a  "portion  of  the 
tax"  was  "levied  for  or  devoted  to"  road  or 
highway  purposes,  reference  could  alone 
have  been  had  to  the  time  and  the  occasion 
and  the  act  of  levying  a  tax,  for  general  pur- 
poses though  It  was  levied,  and  not  to  some 
subsequent  date  or  occasion  when  the  mere 
discretionary  Judgment  of  the  county  body. 
In  respect  of  surplus  funds  in  the  general 
fund  (section  6766)  of  the  county,  might  in- 
vite the  transfer  of  such  surplus  to  tbe  road 
fund. 

It  Is  Insisted  that  a  proper  consideration 
and  interpretation  of  the  word  "devoted," 
in  section  2  as  several  times  before  quoted, 
should  and  would  lead  to  the  conclusion 
that  the  city's  right  to  the  fund  claimed 
would  be  entirely  vindicated,  for  that  the 
act  would  then  have  and  should  have  appli- 
cation to  funds  not  impressed  by  the  tax  levy 
with  tbe  promised  purpose  to  apply  a  por- 
tion of  the  product  of  the  tax  to  road  or 
highway  objects,  but  application  to  money 
devoted  by  order  of  the  county  body  to  the 
construction,  etc.,  of  roads  or  highways. 

This  Inatatence  la  refuted  by  the  plain 
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words  and  clear  grammatical  relation  asso- 
ciated with  and  component  of  the  expression 
In  which  the  word  "devoted"  occurs.  If  we 
omit  the  words  "levied  for  or"  (preceding 
the  word  "devoted")  the  sentence  reads: 
"Or  where  by  the  tax  levy  a  portion  of  the 
tax  la  •  •  •  devoted  to  the  purpose," 
etc.  The  subject  of  the  sentence  la  "tax." 
The  verb  Is  "devoted."  The  phrase,  "where 
by  the  tax  levy  a  portion  of  the,"  Is  re- 
lated to  and  descriptive  of  the  subject,  "tax." 
The  tax  devoted  Is  the  tax  answering  to  the 
related  descriptive  phrase  just  mentioned. 
There  Is  no  other  way  to  read  the  sentence. 
There  Is  no  other  possible  subject  of  the 
verb  "devoted."  It  is  the  word  "tax."  With- 
out obvious  violence  to  its  elements  and 
structure,  the  sentence — following  the  dis- 
junctive "or"  and  as  deleted  above — cannot 
be  read  otherwise  than  as  having  "tax"  for 
its  subject  and  "devoted"  as  its  verb.  Tills 
being  patently  true,  it  is  not  possible  to 
deny  to  the  words  preceding  "tax"  in  the 
sentence  the  ofiBce  of  describing  tax.  That 
preceding  phrase  has  two  related,  qualify- 
ing ideas  in  it,  viz.,  that  expressed  by  the 
word  defining  the  measure  of  the  tax  that 
is  devoted  to  the  purpose  stipulated,  namely, 
"portion,"  and  that  expressed  by  the  words 
"where  by  the  tax  levy,"  thereby  defining 
and  describing  the  place  whereat  and  the 
agency  whereof — implying  governmental  au- 
thority so  to  do — the  portion  of  the  tax  de- 
voted to  the  purpose  prescribed  has  been  as- 
certained and  its  devotion  to  the  purpose  pre- 
scribed assured.  The  act  in  the  respect 
under  consideration  simply  means  what  it 
says,  no  more,  no  less.  "Devoted,"  as  there- 
in used,  consists  alone  with  the  meaning  we 
have  stated.  That  which  Is  required  to  be 
paid  in  a  proportion  to  a  municipality  is 
tax  money  that  was  "by  the  tax  levy"  de- 
voted to  road  or  highway  purposes. 

Now  it  is  also  suggested  that  to  Interpret 
the  act  as  we  have  done  effects  to  read  the 
"where  by  the  tax  levy"  sentence  to  the 
same  legislative  result  as  the  antecedent 
thereto  provisions  of  section  2  plainly  con- 
templates. Not  80.  The  provisions  of  sec- 
tion 2,  preceding  the  sentence  employing  the 
word  "devoted"  has  reference  to  a  road  tax, 
apart  from  the  taxes  laid  for  general  coun- 
ty purposes,  in  which  a  part  of  the  money 
derived  for  general  county  purposes  was  des- 
ignated by  law  for  use  in  constructing,  re- 
pairing, or  maintaining  county  roads,  eta 

Some  collateral  legislative  circumstances 
may  be  here  noted,  for  they  are  of  service 
in  this  matter: 

The  act  of  1909  was  Introduced  In  the 
House  by  a  member  from  Jefferson  county. 
It  seems  to  have  passed  both  branches  of  the 
Legislature  and  to  have  been  approved  by 
the  Executive  in  substantially  the  same  form 
as  it  was  when  introduced.  The  county  of 
Jefferson  had  a  local  law  that  dealt  with 
public  roads,  etc.  Improvement     The  orig- 


inal local  law  was  approved  February  17. 
1885.  Acts  1884-85,  p.  709.  It  appears  to 
have  been  since  twice  amended.  See  Acts 
1894r-9o,  p.  205 ;  Acts  189ft-97,  p.  107».  The 
effect  of  the  original  and  amended  local  laws 
was  to  require  the  county  governing  body  to 
include  in  its  levy  one-tenth  of  1  per  cent 
for  macadam  road  improvement  but  that  the 
aggregate  levy  for  any  one  year  should  not 
exceed  one-half  of  1  per  cent  for  ordinary 
county  purposes  (the  limit  fixed  by  the  Con- 
stitution of  1875),  not  Including  necessary 
public  buildings  and  bridges,  which  that  or- 
ganic law,  though  omitting  roads,  allowed  to 
be  provided  for  by  a  special  tax.  So  it  read- 
ily appears  that  by  law  there  was  afforded  a 
subject  upon  which  the  alternative  sentence 
of  section  2  of  the  act  of  1909  could  operate. 
Others  of  like  character  may  have  existed  In 
1909.  It  would  seem  that  the  act  considered 
in  State  v.  Street  117  Ala.  203,  23  South. 
807,  had  provisions  of  like  character  to  the 
indicated  feature  of  the  Jefferson  county 
law.  It  also  appears  that  the  Calhoun  coun- 
ty law.  Involved  in  Commissioners*  Court  of 
Calhoun  County  v.  City  of  Annlston,  176 
Ala.  005,  58  South.  252,  was  of  like  char- 
acter. In  short  and  meeting  the  provisions 
of  the  alternative  sentence  of  section  2  of  the 
act  of  1909,  there  were  laws  that  allowed  or 
required  a  particular  part  of  the  one-half  of 
the  1  per  cent  county  levy  to  be  designated 
for  employment  on  public  roads. 

It  is  further  Insisted  that  the  major  ques- 
tion to  which  we  have  given  attention  in  this 
opinion  was  authoritatively  decided  by  this 
court  In  Tuscaloosa  County  v.  Tuscaloosa 
City,  180  Ala.  479,  61  South.  431.  A  review 
of  that  decision.  In  the  light  of  the  legal 
status  there  brought  under  consideration, 
will  disclose  that  that  decision  is  without 
particular  point  or  application  on  this  ap- 
peal. 

By  virtue  of  an  act  applicable  to  Tusca- 
loosa county,  approved  September  29,  1903 
(Local  Acts  1903,  p.  433),  the  order  of  the 
commissioners'  court,  considered  In  the  last- 
cited  decision,  was  made.  See  180  Ala.  484, 
01  South.  431.  That  local  act  was  amended, 
as  appears  in  Local  Acts  1907,  p.  227.  The 
local  act  of  1903,  in  an  effort  to  promote 
road  improvement,  provided  that  at  the  first 
regular  meeting  of  the  commissioners'  court 
after  December  1,  1903,  and  in  each  year 
thereafter,  "said  court  shall  appropriate  and 
set  apart  out  of  the  taxes  levied  for  general 
purposes  in  said  county  such  sum  as  the  con- 
dition of  the  county  treasury  shall  warrant 
but  in  no  case  less  than  one-sixth  of  1  per 
cent  of  the  total  assessed  valuation  of  prop- 
erty In  said  county,  which  sum  shall  be  a 
part  of  the  one-half  of  1  per  cent  authorized 
by  law  for  general  county  purposes."  Pro- 
vision was  then  made  with  resx>ect  to  the 
special  road  tax  levied  under  section  215  of 
the  Constitution,  which  this  court  consideied 
when  the  decision  reported  in  173  Ala.  724, 
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54  South.  763,  was  delivered.  It  will  be 
seen  that  a  minimum  proportion  of  the  pro- 
duct of  one-sixth  of  1  per  cent  on  the  total 
assessed  value  of  all  property  tax  laid  and 
collected  In  Tuscaloosa  county  for  general 
county  purposes  was  fixed  by  the  local  act, 
thereby  directly  Impressing  that  part  of  the 
tax  levied  ft>r  general  county  purposes  with 
the  law's  Imperative  order  devoting  the  sum 
so  produced  to  the  purpose  defined  in  section 
2  of  the  act  of  1909.  In  other  words,  the 
indicated  provisions  of  the  local  act  operat- 
ed to  imprint  upon  the  levy,  raising  the  mon- 
ey there  sought  by  the  city  of  Tuscaloosa  for 
general  county  purposes,  the  condition  or  ex- 
action that  of  the  product  of  the  levy  so 
made  a  definite  proportion  thereof  should  be- 
come a  part  of  the  road  and  bridge  fund; 
that  the  levy  for  general  county  purposes  in- 
cluded as  the  result  of  legal  command  su- 
perior to  the  county  body  a  specific  percent- 
age minimum  of  money  raised  by  taxation 
under  a  levy  for  general  county  purposes 
that  was,  when  collected  by  the  county,  a 
part  of  the  road  and  bridge  fund.  No  such 
law  as  that  in  force,  In  this  respect,  in  Tus- 
caloosa county,  is  made  to  appear  to  be  of 
force  In  Montgomery  county  to  effect  the 
question  here  presented. 

In  Tuscaloosa  County  v.  City  of  Tusca- 
loosa, 180  Ala.  470,  61  South.  431,  no  ac- 
count appears  to  have  been  taken  or  consid- 
eration invited  by  the  litigants  looking  to 
the  separation  from  the  one-sixth  of  1  per 
cent  minimum — ^prescribed  by  the  local  act 
and  designated  by  the  local  act  as  a  marked 
part  of  the  product  of  the  levy  for  general 
county  purposes — of  the  sum  in  excess  there- 
of that  the  county  body  transferred  to  the 
road  and  bridge  fund  in  the  exercise  of  the 
discretion  reposed  in  them  by  the  local  act. 
Hence  that  decision  had  no  invitation  to 
separate  from  a  larger  mass  that  to  which, 
under  the  act  of  1909,  the  djty  of  Tuscaloosa 
was  entitled,  viz.,  one-halt  of  one-sixth  of  1 
per  cent,  of  taxes  paid  on  property  in  the 
city  of  Tuscaloosa.  So  the  decision  reported 
in  ISO  Ala.  479,  61  South.  431,  Is  without 
bearing  on  this  appeal. 

The  first  count  of  the  complaint  was  sub- 
ject to  the  demurrer.  On  the  agreed  state- 
ment of  facts  the  city  of  Montgomery  was 
without  right  to  recover  the  sum  claimed,  or 
any  other  less  sum,  from  the  county  of  Mont- 
gomery under  or  in  virtue  of  the  act  of  1909. 
Judgment  was  for  the  city.  Consistent  with 
the  provisions  of  Code,  {  6361,  Judgment  will 
be  here  rendered  for  the  county  of  Montgom- 
ery; and  the  city  of  Montgomery  will  be 
taxed  with  the  costs  in  the  court  below  and 
in  this  court  on  appeal. 

Under  and  by  authority  of  the  foregoing 
opinion,  like  Judgments  will  be  entered  in 
-causes  numbered  86  to  91,  incluslvei 

Beversed  and  rendered. 


ANDERSON,  O.  X,  and  SOMERVILI<B, 
DE  ORAFFENRIED,  and  GARDNER,  J  J., 
concur. 

MAYFIELD,  J.  (dissenting).  I  cannot  con- 
cur in  the  opinion  or  decision  in  this  case, 
for  the  reason  that,  to  my  mind,  the  cer- 
tainly, if  not  clearly,  expressed  will  of  the 
Legislature  is  thereby  defeated.  It  is  in  ef- 
fect held  that  the  statute  construed  applies 
only  to  cases  In  which  the  counties  have 
levied  a  special  road  tax,  and  not  to  cases 
like  this,  where  a  part  of  the  general  levy  is 
thereafter  applied  or  devoted  to  road  pur- 
poses. Such  is  not,  in  my  humble  Judgment, 
a-  proper  construction  of  the  statute  In  ques- 
tion. If  the  construction  stated  is  the  prop- 
er one,  then  the  statute  was  and  is  wholly 
useless,  for  the  reason  that  there  is  no  field 
of  operation  for  it. 

Section  1835  of  the  Code  provides  for  ex- 
actly what  the  court  now  holds  is  the  only 
^ect  to  be  given  to  the  later  act  of  August 
27,  1909  (Acts  1909,  pp.  303,  304).  I  am  of 
the  opinion  that  the  later  act  was  passed  to 
provide  for  cases'  like  the  one  In  question, 
where  there  was  no  levy  of  a  special  road 
or  bridge  tax,  but  where  the  funds  or  pro- 
ceeds of  a  tax  levy  were  devoted  to  the  pur- 
pose of  constructing,  repairing,  or  maintain- 
ing roads  or  highways  of  any  description. 
It  appears  to  me  that  the  only  difTerence  be- 
tween the  two  statutes  is  that  the  latter  ap- 
plies to  general  levies  of  road  taxes,  and  to 
cases  where  there  is  no  general '  or  special 
levy  for  road  purposes,  but  where  any  part 
of  any  tax  levy  is  devoted  to  the  purpose  of 
constructing,  repairing,  or  maintaining  roads. 

If  I  correctly  understand  the  majority 
opinion,  it  holds  that,  in  order  for  the  city 
to  be  entitled  to  any  part  of  the  county  taxes 
under  this  statute,  the  fund  or  tax  must  be 
"devoted  to  the  purposes"  mentioned  in  the 
statute,  by  the  tax  levy;  that  is,  if  the  levy 
by  which  the  tax  Is  raised  does  not  so  pro- 
vide, then  no  part  of  the  county's  taxes  is 
available  to  the  city,  no  matter  if  it  is  sub- 
sequently used  or  devoted  by  the  county  au- 
thorities to  the  purposes  mentioned  in  the 
statute.  I  may  be  in  error  In  construing  the 
opinion,  but  this  is  what  the  opinion  seems 
to  hold.  If  the  fund  is  to  be  "devoted  to  the 
purposes  mentioned  in  the  statute,  by  a  tax 
levy" — that  Is,  if  the  levy  la  the  sole  author- 
ity or  agency  for  appropriating  or  devoting 
the  fund — ^then  I  cannot  conceive  how  it  is 
possible  to  so  "devote"  it  It  may  be  that  a 
"tax  levy"  can  "devote"  the  proceeds  of  the 
levy;  but  I  think  it  safe  to  say  that  such  a 
thing  has  never  been  attempted.  The  levy 
can,  of  course,  be  made  for  a  general  or  ape- 
dal  purpose,  and  such  is  usually  done;  but 
I  never  before  heard  of  a  levy  "devoting"  the 
taxes  or  proceeds.  The  levy  might  provide 
that  when  the  taxes  were  collected  they 
should  be  devoted  to  the  purposes  for  which 
the  levy  was  made;  but  I  cannot  understand 
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how  the  levy  can  actually  devote  the  pro- 
ceeds, which  are  not  then  ascertainable, 
much  less  avallnble  for  the  purposes  of  the 
levy.  A  county  tax  levy  Is  only  the  fixing  of 
the  tax  rate  for  the  general  or  special  pur- 
pose for  which  the  levy  Is  made,  and  the 
naming  of  the  purpose  for  which  It  Is  made. 
The  levy  of  taxes  Is  a  legislative  function, 
while  the  assessment,  the  collection,  and  the 
devoting  of  the  taxes  or  proceeds,  when  col- 
lected, are  administrative  functions,  of  gov- 
ernment It  has  never  been  the  custom  or 
policy  for  the  levy,  as  a  part  of  It,  to  assess, 
collect,  or  devote  the  taxes.  This  is  well 
pointed  out  by  Judge  Stone  In  the  case  of 
I'erry  County  v.  Railroad  Company,  58  Ala. 
555,  a  case  cited  In  the  majority  opinion, 
where  he  says: 

"Levy  and  assessment  -have  very  different 
meanings.  The  levy  of  taxes  is  a  lerfslative 
function,  and  declares  the  subjects  and  rate 
of  taxation.,  Bnnoi'cha  on  Taxation,  194; 
Cooley  on  Taxation,  244,  245.  Assessment  is 
quasi  judicial,  and  consists  in  making  out  a 
list  of  the  taxpayer's  taxable  property,  and 
fixing  its  valuation  or  appraisement.  Hilliard 
on  Taxation,  2JK).  Taxable  property  is  here 
used  in  its  broad  sense,  and  embraces  all  sub- 
jects of  taxation,  on  which  a  tax  has  been 
levied  by  the  lawmalting  power.  The  distinc- 
tion is  the  difference  between  prescribing  a 
rule  of  action  and  administering^  that  rule  to 
persons  and  subjects  that  fall  within  its  pro- 
visions. The  Legislature  levies  state  taxes, 
and  the  tax  assessor  assesses  them,  except  the 
tax  on  railroads  and  their  rolling  stock,  which 
is  assessed  by  the  auditor.  The  court  of  county 
commissioners  levies  the  county  tax,  providing 
for  no  assessment,  but  adopting  the  state  as- 
sessment, as  the  basis  and  measure  of  the  tax- 
payer's liability.  It  aUo  adopts  the  aggregate 
of  the  state  assessment  as  the  basis  and  postu- 
late by  which  it  adjusts  the  county  levy,  so 
as  thereby  to  raise  the  required  sum  to  meet 
the  county  wants.  These  are  the  data  which 
enable  the  court  to  determine  the  proper  per- 
centage to  be  levied  on  the  state  assessment, 
to  provide  for  county  expenses.  Hence  the 
levy  per  centum  will  be  greater  or  less  in  the 
proportion  which  the  county  demands  bear  to 
the  agsrregate  of  the  state  as.sessmenL  State 
taxes  are  assessed ;  county  taxes  are  only 
levied.  A  law  which  levies  a  tax,  and  provides 
for  its  assessment,  will  not  justify  the  col- 
lection of  the  tax  until  the  assessment  is  first 
made.  To  attempt  otherwise  would  be  equiva- 
lent to  an  attempt  to  execute  a  law  against  a 
person  or  thing  before  it  had  been  judicially 
ascertained  and  determined  that  such  person 
or  thing  was  amenable  to  its  provisions. 

Surely  there  is  more  dUIerenoe  between 
the  levy  and  the  devotion  of  the  taxes  than 
there  Is  between  the  levy  and  the  assessment 
I  concede  that  the  statute  Is  not  as  clear  in 
Its  meaning  as  It  could  be  made;  but  I  do 
think  the  meaning  and  intention  is  made  cer- 
tain, when  it  is  construed  in  connection  with 
other  statutes  on  similar  subjects,  especially 
section  1335  of  the  Code.  It  is  true  that  sec- 
tion 1335  was  held  invalid  (see  the  case  of 
Anulston  v.  Calhoun  County,  158  Ala.  68,  48 
South.  605) ;  but  that  defect  was  cured  by  a 
readoptlon  of  the  Code  on  the  very  day  the 
subsequent  statute  here  construed  was  ap- 
proved. It  has  also  been  held  that  neither 
of  the  statutes  could  be  applied  to  special 


levies  made  under  subdivision  "a"  of  section 
215  of  the  Constitution,  but  that  they  were 
applicable  to  tax  levies,  general  or  special, 
where  the  levy  was  not  In  excess  of  50  cents 
on  the  $100  worth  of  taxable  property.  Se» 
case  of  Tuscaloosa  County  y.  Tuscaloosa  City, 
180  Ala.  470,  61  South.  431,  which  reviews 
and  cites  the  authorities. 

I  cannot  concur  in  that  part  of  the  majori- 
ty opinion  which  attempts  to  distinguish  this 
case  from  that  of  Tuscaloosa  County  v.  Tus- 
caloosa City,  supra.  The  fund  there  subject- 
ed to  the  city  was  not  a  general  or  special 
levy  for  road  purposes;  but  it  was  a  part 
of  the  fund  levied  and  collected  for  general 
county  purposes,  and  thereafter  set  apart 
from  the  general  fund  to  the  road  fund.  The 
facts  In  that  case  are  almost  identical  wltb 
the  facts  in  this  case.  The  only  difterence  is 
that  the  funds  In  that  case  were  reached  by- 
mandamus  before  they  were  expended,  while 
here  they  had  been  expended  or  already  de- 
voted, and  consequently  the  f^ecifled  funds 
or  money  set  apart  could  not  be  reached  or 
subjected  by  mandamus,  but  only  the  equiva- 
lent could  be  reached,  in  a  common-law  ac- 
tion for  money  had  and  received.  That  I 
am  correct  in  my  opinion,  that  the  fund  sub- 
jected in  the  Tuscaloosa  Case  was  a  part  of 
the  general  tax  fund,  and  general  levy  for 
county  purposes,  and  not  a  part  of  any  gen- 
eral or  special  levy  for  road  purposes,  is 
borne  out  by.  the  opinion  of  Anderson,  J. 
(now  Chief  Justice  of  this  court),  In  the  opin- 
ion in  that  case.  To  show  this,  I  quote  two 
excerpts  from  his  opinion,  one  of  which 
leaves  it  doubtful  as  to  whether  all  the  fund 
subjected  was  a  part  of  the  general  fund,  or 
of  the  road  fund;  but  the  last  makes  it  cer- 
tain, as  I  remember  the  facts  of  that  record 
to  show,  that  it  was  a  part  of  the  general  tax 
fund,  and  not  a  part  of  the  road  fund  or  road 
levy.    It  is  there  said: 

"It  appears  that  the  order  appropriating  the 
fund  in  question  •  purports  to  have  been  made 
under  the  act  of  1903  (Laws  1903,  p.  433), 
instead  of  the  act  of  1007  (Local  Acts  1907,  p. 
227),  and  which  amended  or  repealed  said  act 
of  1903;  yet  It  appcare  that  the  fund  wa» 
transferred  to  the  'Koad  and  Bridge  Fund' 
of  Tuscaloosa  county,  and  one-balf  thereof,  as 
was  raised  under  the  general  tax  on  property 
within  the  city  of  Tuscaloosa,  either  by  a  levy 
for  road  purposes  or  afterward^  set  apart  for 
said  purpose,  should  have  been  turned  over 
to  the  dty,  instead  of  to  the  road  and  bridge 
fund." 

"It  seems,  however,  that  the  fund  in  ques- 
tion— that  IB,  which  is  being  sought — was  a 
part  of  the  generol  tax,  and  was  set  apart 
for  roads  and  bridges,  not  pnblic  buildings,  and, 
instead  of  appropriating  all  of  it  to  the  road 
and  bridge  fund,  a  portion  should  have  been 
turned  over  to  the  city  of  Tuscaloosa." 

The  local  act  of  1003  (page  433),  above  re- 
ferred to,  had  nothing  to  do  with  special  or 
general  levies  for  road  purposes,  but  related 
to  the  authority  for  setting  apart  portions  of 
the  general  fund,  and  general  levies,  as  dis- 
tinguished from  special  levies,  to  the  road 
and  bridge  fund.  Just  as  was  done  la  this 
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case,  under  a  general  statute.     That  local 
act.  In  iwirt,  provided  as  follows: 

"At  the  first  regular  meeting  of  the  conrt  of 
county  commissioners  of  Tuscaloosa  county, 
Alabama,  to  be  held  after  the  first  day  of  De- 
cember, 1903,  and  at  the  first  regular  meeting 
of  said  court  in  each  year  thereafter  said  court 
shall  appropriate  and  set  apart  out  of  the 
taxes  levied  for  general  purposes  in  said  county 
8uch  sum  aa  the  condition  of  the  county  treas- 
ury shall  warrant,  but  in  no  case  less  than  one 
sixth  of  one  per  centum  of  the  total  assessed 
valuation  of  property  in  said  county,  which 
sum  shall  be  a  part  of  the  one-half  of  one  per 
centum  authorized  by  law  for  general  county 
purpoees." 

Tlie  only  special  road  tax  for  Tuscaloosa 
connty  was  the  one-fourth  of  1  per  centum 
levied  under  subdivision  "a"  of  section  216 
of  the  Constitution,  which  this  court  had,  in 
a  previous  case,  decided  could  not  be  sub- 
jected by  the  city ;  so  the  only  fund  which 
could  have  been  subjected  in  Tuscaloosa 
county  was  a  part  of  the  general  fund  for 
general  county  purposes,  which  was  set  aside 
to  road  purposes.  The  only  difference  be- 
tween the  Tuscaloosa  County  Case  and  the 
case  in  hand  is  that  the  same  fund,  in  the 
one  case,  was  set  aside  under  a  local  act 
which  required  at  least  one-sixth  of  the  gen- 
eral fund  to  be  set  aside;  whereas,  in  the 
latter  case,  it  was  set  aside  or  transferred 
from  the  general  fund  to  the  road  fund  un- 
der a  general  statute  which  allows  the  sur- 
plus of  the  general  fund  to  be  so  transferred. 

To  show  that  the  construction  placed  up- 
on the  statute  by  the  majority  opinion  can- 
not be  the  correct  one,  and  cannot  be  applied. 
Is  well  Illustrated  by  the  Tuscaloosa  Cases. 
In  that  county,  the  court  of  county  commis- 
sioners, who  levy  the  general  and  special  tax- 
es, and  set  apart  the  funds  for  the  roads  and 
bridges,  have  nothing  whatever  to  do  with 
the  "devotion"  or  expenditure  of  the  funds. 
This  is  done  exclusively  by  another  and  a 
different  board,  viz.,  the  board  of  public 
works;  that  is,  the  power  that  levies  and 
sets  apart  can  have  nothing  whatever  to  do 
with  the  expending  or  devotion  of  the  funds. 
They  have  nothing  to  do  with  the  repairing 
or  maintenance  of  the  public  roads  so  far 
as  these  funds  are  concerned;  but  it  is  done 
by  a  board  which  has  no  power  to  levy  any 
tax. 

To  sustain  the  construction  placed  on  the 
statute  by  the  majority,  the  court  takes  ju- 
dicial knowledge  of  the  facts  that  a  member 
from  Jefferson  county  introduced  the  bill, 
and  that  Jefferson  county  has  local  laws  for 
levying  road  taxes,  which  other  coimties 
have  not,  thereby  intending  to  meet  the  needs 
of  Jefferson  county.  If  the  court  can  take 
Judicial  knowledge  of  these  facts,  can  and 
should  It  not  take  notice  of  the  fact  that 
the  Jefferson  County  Case,  so  far  as  its  spe- 
cial levy  for  road  purposes  is  concerned,  is 
covered  as  by  a  blanket  by  section  1335  of 
the  Code,  and  that  the  whole  statute  would 
be  useless  so  far  as  the  special  road  levy 
was  concerned? 


It  seems  to  me  that  the  last  statute  was 
enacted  to  reach  funds  which  were  taken 
from  the  general  fund  for  general  purpos- 
es, and  applied  or  devoted  to  the  purposes 
mentioned  in  the  statute.  I  thiuk  the  stat- 
ute says  so,  in  terms,  and  we  so  expressly 
held,  in  the  Tuscaloosa  Case,  which  is  not 
overruled,  and,  as  I  have  shown,  cannot  be 
distinguished  from  the  case  in  hand.  It 
seems  to  me  that  the  court  can  and  should 
take  judicial  knowledge  of  the  fact  that  the 
statute  in  question  was  enacted  for  the  very 
purpose  of  reaching  funds  which  have  been 
levied  and  "devoted"  exactly  as  were  the 
funds  in  this  and  in  the  Tuscaloosa  Cases. 

I  cannot  agree  to  the  grammatical  analy- 
sts and  parsing  of  the  statute,  as  contained 
in  the  majority  opinion,  by  means  of  which 
the  subject  of  the  important  and  controlling 
passive  verb  "is  devoted"  is  said  to  be  the 
noun  "tax."  That  part  of  the  opinion  to 
which  I  cannot  agree  reads  as  follows: 

"If  we  omit  the  words  'levied  for  or*  (pre- 
ceding the  word  'devoted'),  the  sentence  reads: 
'Or  where  by  the  tax  levy  a  portion  of  the  tax 
is  *  •  •  devoted  to  the  purpose,'  etc.  TTie 
subject  of  the  sentence  is  'tax.'  The  verb  is 
'devoted.'  The  phrase  'where  by  the  tax  levy 
a  portion  of  the'  is  related  to  and  descriptive 
of  the  subject,  'tax.'  The  tax  devoted  is  the 
tax  answering  to  the  related  descriptive  phrase 
just  mentioned.  There  is  no  other  way  to 
read  the  sentence.  There  is  no  other  possible 
snbject  of  the  verb  'devoted.'  It  is  the  word 
'tax.' " 

The  word  "tax"  occurs  twice  In  the  sen- 
tence which  Is  analyzed  and  parsed;  but  in 
neither  case,  in  my  judgment,  is  it  the  sub- 
ject of  the  passive  verb  "is  devoted."  Where 
the  word  "tax"  first  occurs  it  is  not  even  a 
noun,  but  is  an  adjective,  describing  the 
noun  "levy,"  which  noun  is  In  the  objective 
case,  governed  by  the  preposition  "by." 
Where  it  occurs  the  second  time  it  is  a 
noun,  but  not  in  the  nominative  case,  or  the 
subject  of  the  passive  verb  "Is  devoted," 
but  is  In  the  possessive  case,  and  governed 
by  the  preposition  "of."  The  word  "portion" 
is  the  subject  of  the  verb  "Is  devoted."  I 
confess  that  this  may  at  first  blush  appear 
to  be  hypercritical,  for  the  reason  that  the 
word  "portion"  is  referable  to  the  word 
"tax" ;  that  is,  a  "portion  of  the  tax."  But 
in  my  Judgment  it  is  all-important  if  the 
statute  is  to  be  construed  by  strict  grammat- 
ical rule  rather  than  by  the  legislative  inten- 
tion. Strictly  and  grammatically  considered, 
neither  a  tax,  a  levy,  nor  a  tax  levy,  can  be 
devoted  to  any  purpose ;  it  Is  only  the  funds 
or  proceeds  arising  therefrom  which  can  be 
devoted  to  any  purpose.  It  is  not  the  "tax" 
as  a  whole,  or  a  unit,  which  by  the  levy  is 
to  be  devoted,  but  where  any  portion  or  any 
part  of  any  tax  levy  Is  devoted  to  the  pur- 
poses mentioned.  Of  course,  the  levy  can- 
not be  devoted,  nor  can  the  tax,  the  fruit,  or 
the  proceeds  thereof,  be  devoted,  until  gath- 
ered and  collected;  and  in  my  judgment  the 
certain  legislative,  if  not  grammatical,  mean- 
ing of  the  sentence  in  question  is  that  if 
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any  portion  of  any  tax  levy  by  a  county,  or 
tbe  proceeds  of  such  a  leyy,  Is  devoted  to  the 
purposes,  mentioned  in  the  statute,  then  one- 
half  of  that  collected  from  the  property  situ- 
ated within  any  city  must  be  by  the  county 
paid  over  to  the  dty.  It  is  for  this  reason 
that  the  word  "portion"  is  made  the  subject 
of  the  verb  "deroted,"  rather  than  the  word 
"tax"  or  "levy." 

The  very  object  of  the  alternative  sentence 
Is  to  reach  cases  like  this,  In  which  there  is 
no  road  tax  levy;  but  a  portion  of  the 
proceeds  of  some  other  tax  levy  Is  deroted 
to  road  purposes.  In  such  a  case,  the  por- 
tion so  devoted  must  then  be  prorated  as  the 
statute  directs.  If  the  tax  is  the  unit  which 
must  by  the  levy  be  devoted  to  the  purpos- 
es mentioned,  the  word  "portion,"  the  real 
subject  of  tbe  verb.  Is  wholly  useless. 

SATREl,  J.,  concurs  In  the  Tlewa  of  tbe 
writer. 


(190  Ala.  397) 

ALABAMA  FIDELITY  &  CASUALTY  CO.  v. 

ALABAMA  FUEL  &  IRON  CO. 

(No.  844.) 

(Supreme  Court  of  Alabama.    Nov.  7,  1914. 
Rehearmg  Denied   Dec.  17,  1014.) 

1.  Principal  and  Subett  iS=»98— Extbst  op 

LlABILXTT— PbINCIPAL     CONTRACTS  —  MATE- 
BIAL  PBOVISIONS. 

A  provision  in  an  agency  contract,  the  per- 
formance of  which  was  secured  by  surety  bond, 
requiring  an  agent  for  the  Bale  of  coal  to  render 
monthly  statements  and  pay  over  tbe  amount 
shown  thereby  to  be  due,  is  a  material  proTision, 
a  change  in  which  would  affect  tbe  obLgation  of 
the  surety  upon  its  bond. 

[Rd.  Note. — For  other  rases,  see  Principal  and 
Surety,  Cent  Dig.  fS  155-167;  Dec  Dig.  «=> 
98.] 

2.  Pbircipal  and  Sttbett  €=>9S— Dischabob 

OF     SURKTT  —  ChaNGK     IN     OBUQATION     OF 

Principal. 

Where  a  coal  company  relieved  its  agent 
from  the  obligation  imposed  by  his  contract  to 
make  monthly  statements  and  payments  for  tbe 
coal  sold  by  him,  it  thereby  discharged  the 
surety. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §f  155-157;  Dec.  Dig.  «=> 
98.] 

3.  PaiNCIPAL  AND  SUBKTT  «=»108— DiSOHABOK 

OF    Surety  —  Change   in    Oblioatioin    of 

Principal— Indulgence. 

Mere  indulgence  granted  by  an  employer  to 
his  agent  or  the  extension  of  time  to  make  good 
a  default,  not  supported  by  a  new  oonsiaera- 
tion,  does  not  discharge  tbe  surety. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S§  213-218;  Dec.  Dig.  «=» 
10&] 

4.  Principal  and  Surett  «=»123  — Dis- 
ciiAROE  OF  SuBETT— Discovery  of  Default 
—Subsequent  Mi.sconduct. 

Where  an  employer  discovers  dishonesty  of 
his  employ^  and  fails  to  give  nutice  thereof  to 
the  surety  on  his  bond,  the  surety  is  not  liable 
for  subsequent  defaults. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  S§  304-311;  Dec  Dig.  «=» 
123.1 


S.  Principal  and  Surety  «s>97— Dischakok 
OF  Surety  —  Obligation  of  Pbincipait- 
Waiver. 

The  parties  to  a  ccmtract,  the  execution  of 
which  is  secured  by  a  surety  bond,  cannot  waive 
provisions  of  the  contract  so  as  to  affect  the 
surety's  interest  without  his  consent. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Sure^,  Cent  Dig.  U  148-168;  Dec  Dig.  «=» 
97.] 

Appeal  from  City  Ooxat  of  Birmingham; 
John  C.  Pugb>  Judge. 

Action  by  the  Alabama  Fuel  &  Iron  Com- 
pany against  the  Alabama  Fidelity  &  Cas- 
ual^ Company  and  another.  Judgment  for 
plalntlfT,  and  defendant  Alabama  Fidelity  & 
Casualty  Company  appeals.  Reversed  and 
remanded. 

The  following  Is  the  contract  between 
Banks  and  the  fuel  and  iron  company : 

This  contract  and  agreement,  made  and  en- 
tered in  to.  on  this  the  4th  day  of  October,  1911, 
by  and  between  the  Alabama  Fuel  &  Iron  Com- 
pany, a  corporation,  party  of  the  first  part,  and 
R.  G.  Banks,  partr  of  the  second  part,  wit- 
nesseth :  That  the  party  of  the  nrst  part 
agrees  to  allow  the  party  of  the  second  part  to 
handle  its  coal  in  the  ci^  of  Montgomery,  Ala., 
and  the  party  of  the  second  part  agrees  to  han- 
dle such  coal,  upon  tbe  following  terms  and  con- 
ditions: (1)  The  party  of  the  first  part  agrees 
to  ship  coal  in  car  load  lots,  consigned  to  the 
party  of  the  second  part  as  its  agent  In  the  city 
of  Montgomery,  Ala.,  in  such  quantities  as  is 
warranted  by  the  trade  in  said  city,  and  as  the 
output  of  its  mines  and  its  ability  to  secure  cars 
from  the  railroad  company  justifies.  (2)  The 
party  of  the  second  part  agrees  to  use  his  best 
efforts  to  the  end  of  selling  as  much  of  the  coal 
of  the  party  of  the  first  part  as  he  can.  and 
to  account  as  the  agent  of  the  party  of  the  first 
part  both  in  selling  such  coal  and  in  account- 
ing therefor,  and  in  accounting  for  the  proceeds 
thereof.  Each  shipment  of  coal  made  by  tbe 
party  of  the  first  part  shall  be  accompanied 
with  an  invoice;  and  it  is  understood  and 
agreed  that  the  party  of  the  second  part  shall 
not  sell  any  of  said  coal  at  a  price  less  than  the 
price  as  shown  on  said  invoice,  plus  freight  and 
reasonable  cost  of  handling  after  the  arrival  in 
Montgomery,  except  that  small  portion,  not  to 
exceed  10  per  cent  of  said  coal,  which,  through 
process  of  handling,  has  become  too  small  in 
size  to  be  classed  as  nut  or  lumpi  coal,  which 
said  party  of  the  second  part  has,  necessarily, 
to  sell  at  a  reduced  price.  He  is  to  keep  an  ac- 
curate account  showing  the  amount  of  coal  sold, 
to  whom  Bold,  the  price  paid  therefor,  and  the 
sum  collected  thereon ;  and  is  to  render  monthly 
statements  on  or  before  the  5th  day  of  each 
month,  showing  the  amount  of  such  sales,  and 
paying  the  party  of  the  first  part,  on  or  before 
tbe  20th  of  each  month,  for  all  coal  shipped  to 
the  party  of  the  second  part  up  to  the  first  day 
of  that  same  month,  except  in  such  cases  as 
may  be  covered  by  special  agreement  in  writing 
between  said  parties.  All  sums  of  money  which 
he  collects  over  and  above  said  sum  per  ton  and 
all  accounts  to  be  his  commission  or  compensa- 
tion for  acting  as  agent  of  the  party  of  the  first 
part  in  selling  such  coal.  (3)  It  is  further  un- 
derstood and  agreed  that  all  coal  of  tbe  party  of 
the  first  part  which  is  placed  in  the  yards  of 
the  party  of  the  second  part  shall  bekept  sep- 
arate and  apart  from  any  coal  belonging  to  the 
party  of  the  second  part,  to  any  other  person, 
firm  or  corporation;  and  that  such  coal  so  kept 
separate  shall  be  marked  by  board  or  other  des- 
ignation showing  that  it  is  coal  of  the  party  of 
^e  first  part     (4)  It  is  distinctly  understood 


A=>f -or  otbar  cbbm  sw  urn*  topic  and  KBT-NVHBER  In  all  Kay-Numbsred  Dlgeits  and  IndezM 


Digitized  by 


Google        J 


Ala.)      ALABAMA  FIDELITY  &  CASUALTY  CX),  v.  ALABAMA  FUEL  <fc  X.  CX),      319 


and  agreed  that  the  party  of  the  second  part 
has  no  interest  of  any  kind  in  and  to  the  coal 
which  he  agrees  to  handle  for  the  party  of  the 
first  part,  except  in  such  amount  as  he  cpllects 
for  each  ton  of  coal  over  and  above  the  amount 
at  which  said  coal  was  invoiced  by  the  party  of 
the  first  part  to  the  party  of  the  second  part; 
and  that  the  coal,  the  proceeds  and  accounts  are 
and  shall  remain  the  property  of  the  party  of 
the  first  part  until  settlement  is  made  with  the 
party  of  the  first  part:  and  the  party  of  the 
second  part  agrees  ana  hinds  himself  to  hold 
such  coal  and  such  proceeds,  and  such  accounts 
as  the  property  of  and  in  trust  for,  and  as  the 
agent  of  the  ptrtj  of  the  first  part  (5)  It  is 
further  agreed  and  understood  that  the  party  of 
the  first  part  at  any  time  may  call  for  a  stock 
of  its  coal  on  hand  to  be  taken,  and  can  call  for 
a  settlement  between  the  amount  of  coal  then 
on  hand  and  the  amount  of  coal  which  had  been 
•hipped  to  the  party  of  the  second  part;  and 
in  making  such  settlement  the  railroad  weights 
at  mines  shall  govern  and  be  considered  con- 
clusive. Nor  shall  such  settlement  on  the  differ- 
ence between  the  stock  on  hand  and  the  coal 
shipped  be  waived  by  reason  of  the  fact  tb»t  pre- 
vious settlements  have  been  made  upon  the  books 
and  records  of  the  party  of  the  second  part 
without  taking  stock  of  the  coal  in  hand;  it  be- 
ing understood  that  the  settlements  herein  called 
for  are  not  condasive,  but  are  subject  to  cor- 
rection by  the  taking  of  stock  as  herein  provided 
for;  and  that  it  is  the  understandiui;  between 
the  parties  that  the  party  of  the  second  part 
shall  account  for  each  shipment  of  coal  made 
to  him  in  accordance  with  the  invoice  price. 
(6)  It  is  understood  and  agreed  that  this  con- 
tract shall  remain  in  force  indefinitely  with  the 
understanding  that  either  party  can  at  any  time 
it  desires  terminate  the  same  by  giving  60  days' 
notice' in  writing  and  upon  such  termination, 
final  settlement  shall  be  made  between  the  par- 
ties, and  the  party  of  the  second  part  shall  pay 
the  party  of  the  first  part,  in  accordance  with 
invoices  rendered,  for  all  coal  that  he  then  has 
on  hand,  and  shall  make  payment  of  all  amounts 
of  any  kind  in  arrears.  (T)  It  is  further  under- 
stood and  agreed  that  the  party  of  the  second 
part  shall  have  no  authority  of  any  kind  to  in- 
cur any  debts  for  which  the  party  of  the  first 
part  shall  be  responsible,  and  that  his  authority 
IS  limited  solely  to  the  handling  of  its  coal  in 
the  manner  and  upon  the  terms  herein  set  forth. 
(8)  It  is  further  understood  and  agreed  that  the 
party  of  the  first  part  shall  not  be  responsible 
for  the  oosts  of  handling  this  coal,  of  advertis- 
ing, freight,  clerk  hire,  or  debts  of  any  other 
kind  or  character  incurred  by  the  party  of  the 
second  part;  it  being  the  intention  of  this  con- 
tract that  the  party  of  the  first  part  is  to  re- 
ceive from  the  party  of  the  second  part  the  min- 
imum price  herein  set  forth  for  each  ton  of 
coal  which  it  ships  to  the  party  of  the  second 
part  as  its  agent,  and  that  all  other  charges  and 
ezpenaes  are  to  be  borne  by  the  party  of  the 
second  part.  (9)  It  is  farther  understood  and 
agreed  that  the  party  of  the  second  part  shall 
ezecAte  a  surety  bond  in  the  sum  of  $7,500  to 
insure  the  faithful  compliance  on  his  part  with 
the  provisions  of  this  contract  In  witness 
whereof  the  parties  hereto  have  caused  this  con- 
tract and  agreement  to  be  executed,  on  this  the 
day  and  year  above  written.  Alabama  Fuel  & 
Iron  Company,,  by  Chas.  F.  De  Bardeleben,  Vice 
President.    R.  O.  Banks. 

The  following  is  the  contract  of  guaranty : 
Know  all  men  by  these  presents,  that  we, 
Richard  G.  Banks,  as  principal,  and  Alabama 
Fidelity  &  Casualty  Company,  as  surety,  are 
held  and  firmly  bound  unto  the  said  Alabama 
Fud  &  Iron  Company,  a  corporation,  in  the  just 
and  full  sum  of  seven  thousand  and  five  hun- 
dred dollars,  for  the  payment  of  which  well  and 
truly  to  be  made  we  hind  ourselves,  jointly  and 
severally,  and  our  heirs,  executors,  administra- 


tors, successors,  and  assigns,  by  these  presents, 
and  as  against  the  liability  hereof,  the  prin- 
cipal waives  all  right  which  he  may  have  to 
claim  either  real  or  personal  property  as  exempt 
to  him  under  the  laws  of  Alabama.  The  condi- 
tion of  the  above  obligation  is  such  that  where- 
as, the  above-bound  Richard  G.  Banks  has  enter- 
ed into  a  contract  with  the  said  Alabama  Fuel 
&  Iron  Company,  of  date  the  4th  day  of  October, 
1911,  copy  of  widch  is  attached  to  and  made  a 
part  of  this  bond,  in  which  the  said  Alabama 
Fuel  &  Iron  Company  agrees  to  allow  said  Rich- 
ard O.  Banks  to  handle  its  coal  in  the  city  of 
Montgomery,  Ala.,  upon  certain  terms  and  con- 
ditions, which  are  specifically  set  forth  in  said 
contract.  Now,  therefore,  if  the  said  Richard 
G.  Banks  shall  faithfully  comply  with  all  of  the 
provisions  of  said  contract  required  of  him  to 
be  performed  during  the  term  of  this  bond,  to 
wit,  one  year  from  the  date  hereof,  then  this  ob- 
ligation to  be  void;  otherwise  to  remain  in  full 
force  and  effect.  In  witness  whereof,  the  said 
Richard  G.  Banks  has  hereunto  set  his  hund 
and  seal,  and  the  said  Alabama  Fidelity  &  Cas- 
ualty Company  has  caused  this  instrument  to 
be  executed  in  its  name,  and  its  corporate  seal 
hereto  affixed,  by  Frank  N.  Julian,  its  general 
manager,  and  J.  W.  Kelly,  its  secretary,  who 
are  duly  authorized  so  to  act,  on  this  the  11th 
day  of  October.  1011. 

John  R.  Tyson,  of  Montgomery,  for  appel- 
lant. Percy,  Benners  &  Burr,  of  Blrming- 
}iam,  for  appellee. 

DE  GRAFFENRIED,  J.  R.  O.  Banks 
made  a  contract  with  the  Alabama  Fuel  & 
Iron  Company,  whereby  he  undertook  to 
handle  coal  for  said  fuel  and  iron  company 
In  the  dty  of  Montgomery.  The  contract  be- 
tween the  .parties  was  reduced  to  writing. 
A  copy  of  it  appears  on  pages  3,  4,  and  5,  of 
the  transcript,  and  the  reporter  will  set  it 
out. 

The  performance  of  the  contract  by  Banks 
with  said  Alabama  Fuel  &  Iron  Company 
was  guaranteed  by  the  Alabama  Fidelity  & 
Casualty  Company.  A  copy  of  the  contract 
of  guaranty  Is  set  out  on  pages  6  and  6  of 
the  transcript,  and  the  reporter  will  also 
set  out  a  copy  of  this  contract 

[1]  1.  An  examination  of  the  contract 
made  by  Banks  with  the  fuel  and  Iron  com- 
pany will  show  that  Banks  agreed  to  pay 
for  all  coal  shipped  to  him  by  the  fuel  and 
Iron  company,  at  the  Invoice  price,  and  an 
examination  of  the  contract  of  guaranty  will 
show  that  the  fidelity  and  casualty  com- 
pany bound  Itself  "to  the  faithful  perform- 
ance by  Banks  of  all  the  provisions"  of  his 
said  contract.  By  its  contract  the  fidelity 
and  casualty  company  became  the  surety 
of  Banks,  with  iU  llabUlty  limited  to  $7,500. 
Saint  V.  Wheeler  ft  Wilson  Mfg.  Co.,  05  Ala. 
362,  10  South.  639,  36  Am.  St  Rep.  210. 

A  further  examination  of  the  contract 
will  show  that  among  the  terms  of  the  con- 
tract which  was  made  by  the  plaintiff  with 
Banks  was  the  following: 

"He  is  to  keep  an  accurate  account  showing 
the  amount  of  coal  sold,  to  whom  sold,  the 
price  paid  therefor,  and  the  sum  collected  there- 
on ;  and  is  to  render  monthly  statements  on  or 
before  the  5th  day  of  each  month,  showing  the 
amount  of  such  sales,  and  paying  the  party  of 
the  first  part,  on  or  before  the  20th  of  each 
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month,  for  all  coal  shipped  to  the  party  of  the 
second  part  up  to  the  first  day  of  that  same 
month,  except  in  sach  cases  as  may  be  covered 
by  special  agreement  in  writing  between  said 
parties." 

The  aboTe^uoted  excerpt  from  the  con- 
tract made  by  Banks  with  the  plaintiff— es- 
pecially that  part  of  It  providing  for  month- 
ly statements — was  dictated  by  ordinary  busi- 
ness prudence,  and  the  contract  with  Banks, 
without  that  provision,  would  have  been  ma- 
terially different  from  the  contract  which 
was  actually  made.  The  provision  requir- 
ing monthly  statements  was  one  which  was 
calculated  to  give  to  the  plaintiff  reasonable 
supervision  over  the  peculiar  agency  which 
was  created  by  the  contract,  and  as  the  de- 
fendant, in  Its  contract  of  suretyship,  incor- 
porated the  contract  of  Banks  with  the 
plaintiff  Into  the  contract  of  suretyship,  the 
provision  as  to  monthly  statements  may  have 
had  its  influence  upon  the  defendant  when 
it  entered  into  the  contract  of  suretyship. 
An  agent  who,  under  the  terms  of  his  con- 
tract with  his  principal,  is  required  to  make 
monthly  statements  of  his  acts  and  doings 
as  agent,  is  much  less  likely  to  fall  into 
habits  of  negligence,  or  as  to  that  matter^ 
Into  acts  of  actual  wrong  against  his  prin- 
cipal, than  Is  an  agent  who,  under  the  terms 
of  bis  contract  of  agency,  is  left  without  re- 
strictions as  to  making  statements  to  his 
principal.  The  provision  which  we  have 
quoted,  taken  in  its  entirety,  was  a  material 
provision  of  the  contract  which  the  defend- 
ant in  this  case  guaranteed  that  the  agent 
would  perform.  Fidelity  Mutual  Life  Ass'n 
v.  Dewey,  83  Minn.  389,  86  N.  W.  423,  64  L. 
R.  A.  946 ;  Morrison  v.  Arons,  65  Minn.  321, 
68  N.  W.  83. 

[2]  2.  This  suit  was  brought  by  the  plain- 
tiff against  the  defendant,  upon  the  bond, 
which  the  reporter  has  set  out,  for  the  recov- 
ery of  $4,467.19,  balance  due  by  Banks  to 
the  plaintiff  for  coal  shipped  to  him  by  the 
plaintiff  upder  the  contract  which  the  plain- 
tiff made  with  Banks  and  which  the  report- 
er has  above  set  out. 

The  defendant,  among  other  pleas  to  the 
complaint,  filed  the  following: 

"(6)  Defendant  says  that  in  and  by  the  terms 
of  said  contract  Banks  was  to  keep  an  accurate 
account  showing  the  amount  of  coal  sold,  to 
whom  sold,  the  price  paid  therefor,  and  the  sum 
collected  thereon,  and  to  render  monthly  state- 
ments on  or  before  the  5th  of  each  month  show- 
ing the  amount  of  such  sales,  and  to  pay  the 
plaintiff  on  or  before  the  20Ui  of  each  month 
for  the  coal  shipped  to  him  up  to  the  first  day 
of  that  same  month,  and  plaintiff  avers  that  the 
defendant  relieved  said  Banks  of  his  obligation 
to  comply  with  this  term  of  said  contract  with- 
out the  consent  of  this  defendant." 

We  do  not  find  any  plea,  which  the  trial 
Judge  allowed  to  remain  with  the  Jury, 
which  presents  the  defense  which  the  de- 
fendant, by  the  above  plea,  undertook  to 
make  to  this  action.  In  our  opinion  counsel 
for  appellant,  in  his  brief,  has  properly  pre- 
sented the  ruling  of  the  trial  court  in  sus- 
talnlug  the  demurrer  of  the  plaintiff  to  the 


above  plea  to  ns  for  onr  consideration,  and 
the  diBCUSslon  below  is  confined  to  the  points 
which  were  taken  a{;alnst  the  sufficiency  of 
the  plea  by  the  grounds  of  demurrer  which 
were  filed  to  the  plea. 

[S,  4]  3.  There  are  three  well-defined  rules 
of  law  which  are  in  perfect  harmony  with 
each  other,  and  which,  as  applicable  to  con- 
tracts of  suretyship,  are  plainly  recognized 
by  onr  decisions.  In  the  case  of  Saint  ▼. 
Wheeler  &  Wilson  Mfg.  Co.,  supra,  this  court, 
after  careful  consideration,  ■  declared  two  of 
these  rules  as  follows:  (1)  Mere  Indulgence 
granted  by  the  employer  to  the  principal,  or 
an  agreement  to  give  the  principal  further 
time  to  make  good  a  default.  If  not  support- 
ed by  any  new  consideration  which  would 
make  it  binding  as  a  contract,  does  not  dis- 
charge the  surety.  (2)  It  the  employer  dis- 
covers the  dishonesty  of  the  principal  during 
the  service,  and  falls  to  give  notice  thereof 
to  the  surety  and  continues  the  principal  in 
the  service,  the  surety  is  discharged  from 
subsequent  liabillt?  for  subsequent  defaults. 

[S]  In  the  case  of  First  National  Bank  ▼. 
FldeUty  &  Deposit  Co.,  146  Ala.  335,  40 
South.  415,  8  Ann.  Cas.  241,  this  court  de- 
clared (3)  that: 

"While,  as  between  the  original  parties  to  the 
contract,  either  party  may  waive  any  of  its 
provisions,  yet,  when  a  third  ^arty  becomes  in- 
terested in  the  contract  by  binding  himself  to 
its  faithful  execution,  the  contract  becomes  a 
part  of  his  obligation,  and  its  provisions  can- 
not be  waived  so  as  to  affect  his  interest  with- 
out his  consent" 

In  that  case  this  court  took  occasion  to 
show  that  the  two  rules  declared  in  Saint  t. 
Wheeler  &  Wilson  Mfg.  Co.,  supra,  were  not 
in  conflict  with  the  rule  last  quoted,  and  in 
that  case  the  court  also  quoted  with  approv- 
al the  following  language  of  the  Supreme 
Court  of  the  United  States,  in  the  case  of 
Prairie  State  Bank  v.  United  States,  164  U. 
8.  227,  17  Sup.  Ct  142,  41  L.  Bd.  412,  viz. : 

"The  rnlings  of  this  court  have  been  equally 
emphatic  in  upholding  the  right  of  a  surety  to 
stand  upon  the  agreement,  with  reference  to 
which  he  entered  into  his  contract  of  suretyship, 
and  to  exact  compliance  with  its  stipulations." 

To  the  same  effect  are  the  cases  of  Ander- 
son V.  Bellenger  &  Ralls,  87  Ala.  334,  6  South. 
82,  4  L.  R.  A.  680,  13  Am.  St  Rep.  46,  and 
Manatee  County  State  Bank  v.  Weatherly, 
144  Ala.  655,  39  South.  988. 

While  we  are  on  this  subject,  we  desire  to 
say  that  we  are  not  unmindful  of  the  salu- 
tary proposition  that: 

"The  contract  of  suretyship  is  not  that  the  ob- 
ligee will  see  that  the  principal  performs  its  con- 
dition, but  that  the  surety  will  see  that  he  per- 
forms them."  Williams  v.  Lyman,  88  Fed.  237, 
31  C.  C.  A.  611. 

But  the  contract  which  the  surety  binds 
himself  to  see  performed  Is  the  contract 
which  be  actually  underwrites  for  his  prin- 
cipal, and  not  some  other  contract  which  his 
principal  and  employer  may  see  proper  to 
make  for  themselves.  First  Nat.  Banlc  T. 
Fidelity  &  Dep.  Co.,  supra;  Anderson  v.  Bel- 
lenger  &    Ralls,    supra;     Manatee    County 
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State  Bank  ▼.  Weatherly,  snpra;  Prairie 
State  Bank  t.  U.  S.,  supra. 

In  discussing  the  question  presented  by  the 
demurrer  to  the  above  plea,  we  are  not  deal- 
ing with  the  question  of  the  mere  neglect 
of  the  employer  to  require  his  agent  to  com- 
ply with  the  terms  of  his  contract,  but  we  are 
dealing  with  the  question  as  to  whether  the 
courts  wlU  force  a  surety  to  answer  for  the 
default  of  his  principal  when  the  employer 
has  relieved  the  principal  of  a  material  re- 
quirement of  the  contract  to  the  performance 
of  whldi  the  surety  bound  himself.  A  care- 
ful examination  of  the  cases  of  ^tna  Ins. 
Co.  V.  Fowler,  108  Mich,  657,  66  N.  W.  470; 
Home  Insurance  Co.  v.  Holway,  66  Iowa, 
671,  8  N.  W.  457,  89  Am.  Rep.  179;  WUUams 
V.  Lyman,  88  Fed.  237,  31  C.  O.  A.  611;  Mc- 
Mullen  V.  Winfleld  Bldg.  Asso.,  64  Kan.  298, 
67  Pac.  892,  56  I*.  R.  A.  924,  91  Am.  St  Rep. 
236;  Fanning  v.  Murphy,  126  Wis.  538,  105 
N.  W.  1056,  4  L.  R.  A.  (N.  S.)  666,  110  Am. 
St.  Rep.  946,  5  Ann.  Caa.  435;  Watertown 
Fire  Ins.  Co.  v.  Simmons,  131  Mass.  85,  41 
Am.  Rep.  196;  Frelinghuysen  v.  Baldwin 
(D.  C.)  16  Fed.  462;  Pittsburgh,  etc.,  Ry.  v. 
ShaefTer,  59  Fa.  360;  and  Chew  v.  EUlng- 
wood,  86  Mo.  260,  56  Am.  Rep.  429— cited 
by  counsel  for  appellee  in  their  brief,  con- 
vinces us  that  the  propositions  announced  In 
those  cases  are  not  applicable  to  the  question 
which  we  now  have  under  discussion.  On  the 
other  hand.  It  seems  to  us  that  under  the 
rules  laid  down  by  this  court  In  First  Na- 
tional Bank  v.  Fidelity  &  Deposit  Company, 
BDpra,  Anderson  v.  Bellenger  &  Ralls,  supra, 
Manatee  County  State  Bank  v.  Weatherly, 
supra,  and  by  the  Supreme  Court  of  the 
United  States  in  Prairie  State  Bank  v.  U.  S., 
supra,  the  trial  Judge  committed  reversible  er- 
ror in  sustaining  the  plaintifTs  demurrer  to 
the  above  quoted  plea.  If,  as  the  plea  alleg- 
es, the  plaintiff  relieved  Banks  of  that  re- 
quirement of  his  contract  relative  to  render- 
ing monthly  statements  of  his  acts  and  do- 
ings as  agent,  then  the  plaintiff  made  a  ma- 
terial alteration  in  the  contract  which  the  de- 
fendant guaranteed  the  performance  of  by 
Banks  (Fidelity  Mutual  Life  Ass'n  v,  Dewey, 
supra;  Morrison  v.  Arons,  supra),  and  the 
plaintiff  tberebj  released  the  surety  from 
the  obligations  which  in  its  contract  of  sure- 
tyship it  assumed  (First  Nat  Bank  v.  Fi- 
delity &  Dep.  Co.,  supra;  Anderson  v.  Bel- 
lenger &  Ralls,  supra;  Manatee  County  State 
Bank  v.  Weatherly,  supra). 

4.  While  there  is  some  divergence  of  opin- 
ion among  courts  of  last  resort  with  refer- 
ence to  some  of  the  questions  presented  by 
this  record,  it  seems  to  us  that  the  rules 
wblch  were  laid  down  by  this  court  in  Saint 
V.  Wheeler  &  Wilson  Mfg.  Co.,  supra,  Ander- 
son V.  Bellenger  A  Ralls,  aapia,  and  Manatee 
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County  State  Bank  v.  Weatherly,  snpra,  will 
furnish  to  the  trial  Judge  a  sufficient  guide 
for  the  next  trial  of  this  case  if  one  Is  had. 
We  deem  it  unnecessary,  therefore,  to  discuss 
any  other  question  presented  by  the  record. 
Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McGLELLAN  and 
SATRH,  JJ.,  concur. 

SATRB,  3.  (concurring).  I  subscribe  to 
the  prtDdple  of  the  leading  opinion.  I  think, 
however,  that  the  court  in  sustaining  plea 
6  against  the  demurrer  addressed  to  it  has 
departed  from  the  rule,  as  this  court  has 
heretofore  construed  it,  which  requires  a 
plea  to  set  out  the  facts  relied  upon  in  de- 
fense. For  example  it  was  held  in  Osborne 
V.  Alabama  Steel  A  Wire  Company,  135  Ala. 
571,  33  South.  687,  that  a  plea  of  contributory 
negligence— which,  I  take  it,  la  entitled  on 
demurrer  to  as  much  consideration  as  any 
other  plea  of  confession  and  avoidance — to 
withstand  demurrer,  must  aver  a  state  of 
facts  to  which  the  law  attaches  the  conclu- 
sion of  negligence  on  the  part  of  plaintlfl. 
Plea  6  in  the  present  case  merely  states  the 
conduslon  that  plaintiff  "relieved"  Banks  of 
his  contract  duty  to  report  sales  and  pay  over 
money  at  stated  intervals.  Under  this  plea, 
defendant,  it  may  be  presumed,  may  have  in- 
tended to  prove,  either  an  express  agreement 
between  plaintiff  and  Banks  relieving  the 
latter  of  bis  duty  under  the  contract  defend- 
ant had  guaranteed,  or  that  Banks  had  been 
by  implication  relieved,  so  far  as  defendant 
was  concerned,  by  consequence  of  his  failure 
to  report  sales  and  i>ay  over  money  and 
plaintiff's  failure  to  report  that  fact  to  de- 
fendant within  a  reasonable  time — and  this 
last,  as  the  further  progress  of  the  case 
developed,  was  the  line  of  defense  followed. 
According  to  the  rule  heretofore  followed,  in 
many  cases  at  least,  the  plea  should  have 
alleged  the  facts  from  which  it  drew  its 
conclusion.  I  must  say  further,  however, 
that  the  rule  of  Osborne  v.  Alabama  Steel  & 
Wire  Co.  is  an  impossible  rule;  for,  in  many 
cases,  the  conclusion  to  be  drawn  is,  in  the 
nature  of  things,  a  conclusion  of  fact  to  be 
drawn  by  the  Jury,  though  the  evidence  be 
without  conflict  Evans  v.  Alabama-Georgia 
Syrup  Co.,  176  Ala.  86,  66  South.  529.  Fur- 
ther, I  think  I  may  say,  without  dwelling  at 
too  great  length  on  my  individual  opinion, 
that  I  have  always  thought  the  rule  alluded 
to  has  been  applied  with  overstrictness  in 
many  cases.  The  plea  in  question  did  not 
need  to  set  out  the  evidence;  it  fairly  ap- 
prised plaintiff  of  the  general  nature  of  the 
proposed  defense  Henoe  my  concurrence 
notwithstanding  the  plea  was  not  up  to  tb*. 
mark  set  by  many  of  oor  adjudications. 
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(136  La.  443) 

Na  20029. 

BAPIER    V.    GUEDRI. 

In  re  RAPIER. 

(Supreme  Conrt  of  Louieiaiui.    Jan.  11,  1916.) 

(Byllabut  iy  the  Court.) 

1.  CoUBTB  «=»209— Obioinal  Jubisdictioh— 
Absionkentb  or  Bbbob— Filing — Tihk. 

It  Is  too  late  to  file  an  assignment  of  «t- 
rors  after  a  cause  has  been  submitted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Die.  §  611 ;  Dec.  Dig.  «=920d.] 

2.  CouBTS  ^=3209— Obioinal  Jukisdiotion— 

ASSIONUENTS  OF  EbBOBS— FlUNO. 

An  assignment  of  errors  may  be  filed  in 
this  court  to  sustain  an  appeal,  or  to  assign 
errors  on  the  face  of  the  record  on  an  applica- 
tion for  a  writ  addressed  to  Courts  of  Appeal. 
[Ed.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  {  611;  Dec  Dig.  «=>209.] 

3.  OouBTs  «=3209— Obiqinai.  Jxteibdiction— 

ASSIONlffiNTa     07     BbBOB— QUXBTIONS     NoT 

Pbesented  ir  Tbial  Cocbt. 

New  points  contained  in  an  assignment  of 
errors,  wmch  were  not  presented  to  the  inferior 
ooort,  or  disposed  of  by  it,  cannot  be  consid- 
ered by  the  Supreme  (jourt. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  §  611 ;  Dec.  Dig.  «S=»209.] 

4.  Mandamus    «=»eO  —  Officibs  —  Abpoiht- 

HEHT— MiNISTEBIAI.    DUT7. 

It  is  not  a  clear  ministerial  duty  of  a  dis- 
trict Judge  to  appoint  a  shorthand  reporter  in 
his  court,  as  provided  for  in  Act  No.  141  of 
1914,  where  said  judge  holds  the  act  to  be  un- 
constitutional, as  violative  of  certain  articles 
embraced  in  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  iS  70,  71 ;  Dec  Dig.  «=»60.] 

6.  COUBTB  d=>206— Obioinal  Jubibdiction— 

SCPBEUE  (XlTTBT-^tTBIBDIOTION. 

The  question  is  judicial,  and  it  must  be 
first  presented  in  a  court  of  original  jurisdic- 
tion, and  not  in  the  Supreme  Court,  which  has 
appellate  and  supervisory  jurisdiction  only. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  SS  608-612;  Dec.  Dig.  <8=»20a] 

CNieU,  J.,  dissenting. 

Action  by  William  H.  Rapier  against  Hen- 
ry Quedry.  Application  by  plaintiff  for  a 
Writ  of  mandamus  to  compel  respondent,  as 
Judge  of  Division  D  of  the  Civil  District 
Court  of  the  Parish  of  Orleans,  to  appoint 
an  o£Bcial  abortband  reporter  to  serve  in  his 
court  under  Acts  1914,  No.  141,  p.  255.  Al- 
ternative writ  recalled,  and  petition  dis- 
missed. 

Breaux  &  Roehl,  Wm.  H.  Byrnes,  Jr., 
Pierre  D.  Olivier,  and  A.  B.  Booth,  Jr.,  all  of 
New  Orleans,  for  applicant  Porter  Parker, 
of  New  Orleans  (Walter  L.  Gleason,  of  New 
Orleans,  of  counsel),  for  respondent  Judge. 
Joseph  W.  Carroll,  Oeorge  Denegre,  and 
Hugh  C.  Cage,  all  of  New  Orleans,  amid 
curiae. 

SOMMERVIIiLB.  J.  The  petition  of  plain- 
tiff recites  that  it  Is'  purely  the  ministerial 
duty,  Involving  no  discretion  on  his  part,  of 
the  judge  of  division  D  of  the  civil  district 
court,  parish  of  Orleans,  to  appoint  an  official 


Bhorthand  reporter  to  serve  In  his  court,  un- 
der the  provisions  of  Act  141  of  1914,  p.  255. 

Respondent  Judge  answers  that  It  is  not 
his  ministerial  duty  to  appoint  an  ofDcIal 
shorthand  reporter  to  serve  In  his  court  He 
alleges:  That  the  duties  imposed  upon  the 
Judges  of  the  civil  district  court  by  Act  No. 
141  are  unconstitutional,  null,  and  void,  for 
the  reason  that  said  act  Is  in  conflict  with 
artlde  154  of  the  Constitution  of  1913,  which 
provides  for  a  Judicial  expense  fund  for  the 
parish  of  Orleans,  and  dedicates  the  fund  to 
paying  the  salaries  of  the  clerk  of  the  civil 
district  court,  the  register  of  conveyances, 
the  recorder  of  mortgages  of  the  parish  of 
Orleans,  and  the  clerks  of  the  dty  courts  of 
New  Orleans,  "and  to  go  to  the  expenses  of 
their  respective  offices."  That  shorthand  re- 
porters, provided  for  by  Act  141,  are  not  des- 
ignated as  deputy  clerks  of  any  of  the  said 
respective  offices.  Further,  that  the  provi- 
sions of  the  said  act  of  the  Legislature  con- 
travene artldea  165  and  166  of  the  Constitu- 
tion of  1913. 

[1,2]  After  the  cause  bad  been  submitted, 
the  relator  filed  what  be  termed  "an  assign- 
ment of  errors."  This  assignment  was  filed 
too  late  to  be  considered  by  the  court  Be- 
sides, an  assignment  of  errors  in  this  proceed- 
ing is  nowhere  provided  for  In  the  law.  It 
does  not  fall  within  the  terms  of  article  897 
of  the  Code  of  Practice,  inasmuch  as  it  is 
not  made  to  sustain  the  appeal  of  one  of  the 
parties  to  a  suit  There  is  no  appeal  in  this 
case.  This  assignment  is  not  the  assignment 
of  errors  provided  for  in  section  2,  Act  191 
of  1898,  p.  436,  which  refers  to  writs  going 
from  this  court  to  the  Courts  of  Appeal. 

[3]  The  assignment  of  errors  referred  to 
cannot  be  considered  by  the  court  for  the  fur- 
ther reason  that  the  respondent  Judge,  in  a 
second  or  supplemental  return,  says  that  the 
assignment,  wherein  it  attacks  the  validity 
of  articles  154,  155,  and  156  of  the  ConsUtu- 
tlon  of  1913,  and  charges  them  with  being 
null  and  void,  on  the  grounds  therein  set 
forth,  is  a  new  matter,  which  he  was  not 
called  to  pass  upon,  and  that  he  has  not 
passed  upon  the  validity  of  said  articles.  As 
the  points  in  the  assignment  of  errors  have 
not  been  adjudicated  upon  by  the  district 
court,  they  are  not  before  this  court  for  re- 
view, and  there  is  no  decision  as  to  their  va- 
lidity to  affirm,  amend,  or  reverse.  The  as- 
signment of  errors  cannot  be  considered. 

A  writ  of  mandamus  will  be  directed  to  the 
Judges  of  the  inferior  courts  commanding 
them  to  render  Justice  and  perform  the  other 
duties  of  their  office  in  conformity  with  law. 
Article  837,  C.  P. 

[4]  We  have  seen  that  the  respondent  Judge 
denies  that  it  is  his  ministerial  duty  to  ap- 
point a  shorthand  reporter,  as  pro\'ided  In 
Act  141  of  1914;  and  be  alleges  that  such 
duty  is  not  conformable  to  law,  for  the  rea- 
son that  the  eaid  statute  violates  the  provl- 
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slons  of  the  Constltatton  defining  the  duties 
of  the  Judges  of  the  courts  of  this  state,  and 
the  rights  and  obligations  of  the  clerk  of  the 
dTll  district  court,  the  register  of  conveyanc- 
es, the  recorder  of  mortgages  for  the  parish  of 
Orleans,  as  well  as  the  clerks  of  the  city 
courts  of  New  Orleans,  and  that  the  control 
and  management  of  the  Judicial  exces's  fund 
for  the  parish  of  Orleans  is  not  given  to  the 
General  Assembly  by  the  Constitution. 

[6]  The  questions  presented  for  determina- 
tion are  whether  the  Legislature  may  impose 
upon  the  Judges  of  the  dril  district  court 
for  the  parish  of  Orleans  the  duty  of  appoint- 
ing shorthand  reporters  in  their  courts  or 
not ;  whether  such  duty  Is  a  Judicial  one  or 
not;  whether  the  Legislatare  may  assume 
control  over  the  clerk  of  the  dvll  district 
court  and  take  from  said  clerk  the  authority 
of  appointing  his  deputies ;  and  whether  the 
Legislature  may  appropriate  any  part  of  the 
Judicial  expense  fund  of  the  parish  of  Orleans 
for  any  purpose  whatever. 

Placed,  as  respondent  is  in  this  case,  be- 
tween the  act  of  the  Legislature  which  com- 
mands blm  to  appoint  a  shorthand  reporter 
In  his  court  at  a  salary  of  $3,000  per  annum 
and  the  Constitution  which  gives  to  the  clerk 
of  the  civil  district  court  for  the  parish  of 
Orleans  the  right  to  appoint  all  of  his  depu- 
ties, and  which  vests  tn  the  Judges  of  the 
dvll  district  court  the  control  of  the  excess 
of  the  Judicial  expense  fund  for  the  parish  of 
Orleans,  he  had  to  pause,  to  consider,  to  com- 
pare, to  dedde;  and  he  has  found  the  act 
to  be  unconstitutional.  It  plainly  appears 
that  he  was  not  called  upon  to  discharge  a 
purely  ministerial  and  incontestable  duty,  or 
to  execute  an  evidently  constitutional  and 
valid  enactment  State  ex  reL  Board  v.  Jmn- 
el,  32  La.  Ann.  60 ;  State  ex  reL  Luminals  v. 
Judges,  34  La.  Ann.  1114 ;  State  ex  rel.  Reid 
V.  Judge,  41  La.  Ann.  73,  6  South.  648. 

Further,  respondent's  dedsion  on  the  tm- 
constltutlonality  of  the  act  of  the  Legislature 
la  concurred  in  by  the  several  Judges  of  the 
dvU  district  court,  as  Is  evidenced  by  their 
written  concurrence  on  the  return  of  respond- 
ent 

The  questions  presented  are  Jndldal  In 
their  nature,  and  they  will  have  to  be  first 
presented  to  a  court  of  original  Jurisdiction, 
and  disposed  of  there,  before  this  court  can 
determine  them  on  appeal,  or  under  our  su- 
pervisory Jurisdiction. 

The  pleadings  in  this  case  show  that  it  is 
not  a  clear  ministerial  duty  on  the  part  of 
the  respondent  Judge  to  appoint  a  shorthand 
reporter  to  his  court;  and  a  mandamus  will 
not  Issue  to  compel  him  to  do  so. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  alternative  writ  issued  in  this 
case  be  recalled,  and  the  petition  of  relator 
is  dismissed  at  his  cost 

MONROB,  C.  J.,  concurs  In  the  decree. 
O'NTBLL,  J.,  dissents. 


MONBOB,  C.  J.,  is  of  opinion  that  the 
question  of  the  constitutionality  of  the  C<m- 
stltution  of  1013,  not  having  been  raised  In 
the  district  court  should  not  be  considered 
and  determined  in  the  case  as  presented,  hav- 
ing been  raised  here  by  an  alleged  assign- 
ment of  errors. 

He  Is  further  of  opinion  that  with  the 
light  thrown  on  th^  subject  by  the  reasons 
given  by  Judge  Parker,  the  relators  have  a 
remedy ;  L  e.,  they  may  renew  their  applica- 
tion to  the  district  court  alleging  that  the 
act  of  1014,  on  which  they  rely,  is  good  law, 
because  the  Constitution  of  1013  is  uncon- 
stitutional, in  so  far  as  it  goes  beyond  the 
call  of  the  Legislature. 

PROVOSTT,  J.  I  concur  in  the  view  that 
the  question  of  the  constitutionality  of  the 
Constitution  of  the  year  1913  is  not  proi)erly 
b^ore  the  court  in  the  present  matter;  and 
I  concur  in  the  refusal  of  the  application 
for  mandamus,  but  for  the  reason  that  so 
far  as  now  appears,  as  the  case  now  stands 
before  this  court  the  decision  of  the  respond- 
ent Judge  Is  correct 

O'NIBLL^  J.  (dissenting).  Being  of  the 
opinion  that  we  can  and  should  dispose  of 
all  of  the  issues  presented  in  this  proceeding, 
I  respectfully  dissent  from  the  foregoing 
opinions  and  from  the  decree  recalling  the 
writ  of  mandamus. 

The  Act  No.  141  of  1014  makes  it  the  duty 
of  each  Judge  of  the  dvU  district  court  to 
appoint  an  offidal  stenographer  or  shorthand 
reporter  for  his  division  of  the  court 
Whether  that  statute  is  vaUd  or  invalid  Is 
the  issue  presented  to  this  court  for  decision 
by  the  refusal  of  the  respondent  Judge  to 
obey  the  act  We  should  not  say  that  as 
we  have  to  consider  and  determine  the  legal 
questions  presented  by  the  respondent's  re- 
fusal to  obey  the  statute,  therefore  we  have 
no  supervisory  Jurisdiction  in  the  premises. 
If  the  statute  made  tiie  appointment  of 
an  offldal  stenographer  a  matter  of  discre- 
tion instead  of  a  ministerial  duty  of  the 
Judge,  this  court  would  have  no  supervisory 
Jurisdiction  to  compel  the  appointment  by 
mandamus.  But  If  a  mandamus  will  not  is- 
sue merely  because  the  resxMndent  Judge  had 
to  pause,  to  consider,  to  compare,  to  dedde 
whether  the  statute  invoked  by  the  relator 
was  constitutional,  i  cannot  Imagine  a  case 
in  which  this  court  could  exercise  that  "con- 
trol and  general  supervision  over  all  inferior 
courts,"  which  was  conferred  by  article  04 
of  the  Constitution.  In  my  humble  opinion, 
the  authorities  dted  do  not  warrant  our  dis- 
missing these  proceedings.  In  State  ex  rel. 
Board  v.  Jumel,  32  La.  Ann.  60,  the  writ  of 
mandamus  was  issued  by  a  district  Judge; 
on  appeal,  the  Judgment  of  the  district  court 
was  reversed  because  the  statute  which  the 
respondent  auditor  refused  to  obey  had  been 
pronounced  unconstitutional  and  invalid  hx 


Digitized  by 


Google 


324 


87  SOUTHERN  REPORTBB 


<La. 


a  Judgment  of  this  court,  and  the  respondent 
was  acting  in  obedience  to  a  later  statute. 
In  State  ex  reL  Luminals  ▼.  Judges,  34  La. 
Ann.  1114,  the  relator  sought  to  compel  the 
judges  of  the  civil  district  court  to  disobey 
a  mandatory  statute,  assuming  that  it  was 
unconstitutional.  Here  the  situation  is  re- 
versed. In  State  ex  rel.  Held,  Sheriff,  v. 
Read,  Judge,  41  La.  Ann.  73,  5  South.  648, 
the  relator  sought  to  compel  the  district 
Judge  to  approve  the  appointment  of  a  cer- 
tain individual  as  deputy  sheriff,  in  which 
(it  was  very  properly  declared)  the  Judge 
had  to  exercise  his  discretion. 

I  respectfully  dissent  from  the  opinion 
that  we  cannot  consider  any  legal  or  con- 
stitutional question  pertaining  to  the  valid- 
ity of  the  Act  141  of  1914,  that  was  not  con- 
sidered by  the  respondent  Judge  when  he 
refused  to  obey  the  statute.  The* relator 
was  not  required  to  allege,  in  his  petition  to 
the  judge  of  the  civil  district  court,  any  legal 
reason  why  the  judge  should  not  declare  the 
statute  of  1914  unconstitutional  or  invalid. 
The  respondent  Judge  does  not  now  suggest 
that  he  is  willing  to  obey  the  statute  of  1914, 
since  his  attention  has  been  called  to  the 
errors  assigned  by  the  relator  in  this  court. 
It  is  my  humble  opinion  that  It  was  not 
necessary  for  the  relator  to  file  an  assign- 
ment of  errors  In  this  court  When  the  Judge 
of  the  dvil  district  court  refused  to  obey  a 
mandatory  statute  of  this  state — on  the 
ground,  not  that  the  statute  was  not  manda- 
tory, but  that  it  was  unconstitutional — ^the 
relator's  proper  and  only  remedy  was  by 
mandamus;  and  the  respondent  Judge  can- 
not limit  the  inquiry  here  to  the  constitu- 
tional questions  which  he  considered. 

For  these  reasons,  I  am  of  the  opinion  that 
we  should  exercise  the  Jurisdiction  conferred 
upon  this  court  by  article  94  of  the  Constitu- 
tion, and  consider  and  decide  every  question 
of  constitutionality  or  legality  of  every  stat- 
ute or  article  of  the  Constitution  necessary 
for  a  determination  of  the  validity  or  in- 
validity of  the  Act  141  of  1914. 


(ise  La.  ur> 

No.  20374. 

BOARD   OF  COM'RS   OF   PLAQUEMINES 

PARISH.  EAST  BANK  LEVEE  DIST., 

V.  DOWDLE  &  WINDETT  et  al. 

(Supreme  Court  of  Louisiana.    Jan.  25,  lOliS.) 

(Syllahut  by  the  Court.) 

1.  Levees  <S=»16— Constbdciion  Contract- 
Vacation  BY  Rki.kttino. 

A  contract  for  the  construction  of  certain 
levees  provided  tliat,  if  it  should  become  neces- 
sary, in  .tlie  judgment  of  the  president  of  the 
levee  board,  to  declare  the  contruct  vacated  or 
annulled,  for  negligence.  Inefficiency,  or  abandon- 
ment by  the  coutractors,  he  might  proceed  to 
do  so;  and,  in  such  case  all  sums  due  to  the 
contractors  should  be  forfeited ;  that  the  deci- 
sion of  the  board  should  be  final  as  to  the  cause 
of  action  on  the  part  of  the  president  or  engineer 
in  charge ;   and  that  the  contract  so  vacated  or 


annulled  might  be  relet  by  tbe  board  to  another 
contractor  withont  advertisement  or  other  tor- 
mality.  Being  unable  to  complete  the  woric 
within  the  time  stipulated  In  the  contract  the 
contractors  abamioucd  the  work.  The  board 
notified  the  contractors  that,  if  the  work  was 
not  resumed  within  a  stipulated  time  and  prose- 
cuted as  provided  in  the  contract,  the  l>oard 
would  relet  the  worlc  and  cause  the  contract  to 
be  executed  for  the  account  of  the  contractors. 
On  the  failure  of  the  contractors  to  resume  op- 
erations within  the  time  allowed,  the  board  ad- 
vertised and  relet  the  worlt  to  another  con- 
tractor under  a  slightly  different  contract,  and 
sued  the  original  contractors  for  the  excess  cost 
of  the  woric  when  it  was  completed,  held,  the 
reletting  of  the  woric  to  another  contractor  be- 
fore the  expiration  of  the  time  stipulated  for 
its  completion  in  the  original  contract  vacated 
and  annulled  the  original  contract. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  §  6 ;    Dec.  Dig.  ®=»16.] 

2.  Levees  <g=>16— Constbdction  Contbact— 

Reletting  of  Wobk. 

The  original  contract  did  not  authorize  the 
board  to  relet  the  woric  to  another  contractor  at 
the  expense  or  for  the  account  of  the  original 
contractors. 

[Ed.  Note.— For  other  cases,  see  Levees,  Cent. 
Dig.  !  6 ;   Dec.  Dig.  <8s»16.] 

S.  Levees  ®=3l6 — Consteuction  Contbact— 

BbEACH— E.\TE.NT    OF    LIABILITY. 

The  forfeiture  of  the  sum  due  by  the  board 
to  the  original  contractors  was  the  extent  of 
their  liability  to  the  lx>ard  for  their  breach  of 
the  contract. 

[Ed.  Note. — For  other  cases,  see  Levees,  Cent. 
Dig.  §  6 ;  Dec.  Dig.  <e=>16.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   T.  C.  W.  Ellis,  Judge. 

Action  by  the  Board  of  Cummissioners  of 
Plaquemines  Parish,  East  Banlx  Levee  'Dis- 
trict, against  Dowdlc  &  Wtudett  and  anoth- 
er. From  adverse  Judgments,  plaintiff  ap- 
peals.   Afflrmed. 

John  Dymond,  Jr.,  James  Wilkinson,  and 
A.  Glffeu  Levy,  all  of  New  Orleans,  for  ap- 
pellant. Grant  &  Grant,  of  New  Orleans, 
for  appellee  National  Surety  Co.  Cage, 
Baldwin  &  Craliltes,  of  New  Orleans,  for  ap- 
pellee Dowdle  &  Windett 

O'NIELL,  J.  [1,  2]  By  the  very  able  argu- 
ments and  briefs  of  the  counsel  of  the  plain- 
tiff and  defendants,  the  Issues  in  this  case 
are  reduced  to  two  simple  questions,  viz.: 

First.  Had  the  plaintiff  the  right,  under 
section  9  of  the  contract  of  the  16th  of  Octo- 
ber, 1902,  to  relet  the  contract  for  the  ac- 
count and  at  the  expense  of  Dowdle  &  Win- 
dett, in  the  event  it  was  vacated  or  annulled? 

Second.  Was  the  contract  of  the  16tb  of 
October,  1902,  vacated  or  annulled? 

It  was  decided  by  this  court  on  the  former 
appeal  in  this  case  (129  La.  517,  56  South. 
426)  that  section  9  of  the  contract  of  the 
ICth  of  October,  1902,  was  not  abrogated  by 
the  amendments  agreed  to  by  the  contract- 
ing parties  on  the  11th  of  May,  1904.  That 
section  of  the  contract,  stated  in  separate 
paragraphs,   for  convenience.  Is  as  follows: 

"Should  the  contractor  fail  to  prosecute  the 
work  under  this  contract  with  the  vigor  neces- 
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8ar7  to  its  completion  within  the  time  stipu- 
lated, in  the  opinion  of  the  engineer  in  charge, 
all  estimates  may  be  withheld ;  and  it  shall  be 
competent  for  and  the  duty  of  the  president  of 
the  board  to  employ  such  additicnal  force  as  he 
may  deem  necessary  at  the  expense  of  the  con- 
tractors. 

"Should  it  become  necessary,  In  the  jndgment 
of  the  president  of  the  board,  to  suspend  this 
contract,  or  to  declare  it  vacated  or  annulled, 
for  nesligence,  inefficiency,  or  abandonment  by 
conti-actor,  be  may  proceed  to  do  so,  and  in 
such  a  case  the  20  per  cent,  reserved  as  se- 
curity for  completion  of  contract,  and  all  other 
sums  due  to  said  contractor  by  the  Plaque- 
mines parish.  East  Bank  levee  district,  shall  be 
forfeited,  the  decision  of  the  board  of  commis- 
sioners to  be  final  as  to  the  cause  of  action  on 
the  part  of  the  president  or  engineer  in  charge. 

"Should  damage  accrue  to  the  district,  or  to 
those  to  be  protected  by  the  levee  from  such 
laches,  or  from  abandonment  of  the  work,  the 
contractor  and  his  sureties  shall  be  responsible 
for  such  amount  aa  stiaU  be  awarded  by  the 
courts. 

.  "A  contract,  racated  or  annulled  as  above  de- 
scribed, may  be  relet  by  the  president  of  the 
board  to  another  contractor  without  advertise- 
ment or  another  formality." 

Assuming  that  the  contractor  was  at  fault 
in  failing  to  prosecute  the  work  wltb  the 
vigor  necessary  for  its  completion  within  the 
time  stipulated,  the  board  had  the  right,  un- 
der the  first  paragraph  of  section  9  of  the 
contract,  to  withhold  all  estimates,  and  it 
was  competent  for,  and  the  duty  of,  the 
president  of  the  board  to  employ  such  addi- 
tional force  as  he  might  deem  necessary  at 
the  expense  of  the  contractor.  The  board 
did.  In  its  resolution  of  the  4th  of  January, 
1005,  withhold  all  payments;  but  the  board 
did  not  at  any  time  employ  an  additional 
force  for  the  completion  of  the  worl^. 

The  second  paragraph  of  the  section  under 
consideration  gave  the  president  of  the  board 
absolute  authority  to  suspend  the  contract  or 
declare  it  vacated  or  annulled  if  he  deemed  it 
necessary.  In  his  judgment,  for  negligence, 
inefficiency,  or  abandonment  by  the  contrac- 
tor; and  In  that  event  all  sums  due  by  the 
board  to  the  contractor  were  to  be  forfeited. 

The  third  paragraph  of  this  section  of  the 
contract  is  not  pertinent  to  the  issues  in  this 
case. 

The  fourth  and  last  paragraph  of  section 
0  gave  the  president  of  the  board  the  right 
to  relet  the  contract  to  another  contractor 
without  advertisement  or  other  formality,  if 
the  contract  should  be  vacated  or  annulled 
as  above  described,  that  is,  as  described  in 
the  second  paragraph  of  section  9. 

If  the  president  of  the  board  had  availed 
himself  of  the  right  to  employ  au  additional 
force,  it  would  have  been  at  the  expense  of 
the  contractor,  under  the  first  paragraph  of 
section  9;  and  the  contract  would  not  have 
been  vacated  or  annulled.  But  the  last  par- 
agraph, giving  the  president  of  the  board  the 
right  to  relet  the  contract  to  another  con- 
tractor without  advertisement  or  any  other 
formality,  In  the  event  of  its  being  vacated 
or  annulled,  did  not  provide  that  the  relet- 
ting should  be  at  the  expense  of  the  con- 


tractor whose  contract  was  vacated  or  an- 
nulled. 

The  contingency,  in  the  last  paragraph  of 
section  0,  1.  e.,  if  the  contract  should  be  va- 
cated or  annulled  as  above  described,  meant 
clearly  if  It  should  be  vacated  or  annulled  by 
the  board  for  negligence,  inefficiency,  or  aban- 
donment by  the  contractor,  as  provided  in 
the  second  paragraph.  Under  that  para- 
graph, the  authority  of  the  president  of  the 
board  to  declare  the  contract  vacated  or  an- 
nulled was  al)solute.  If  he  deemed  It  neces- 
sary to  vacate  or  annul  the  contract,  all  he 
had  to  do  was  to  declare  it  vacated  or  an- 
nulled for  negligence,  Ineffldency,  or  aban- 
donment by  the  contractor,  and  the  decision 
of  the  board  as  to  the  cause  of  action  on  the 
part  of  the  president — 1.  e.,  as  to  the  negli- 
gence, inefficiency,  or  abandonment  by  the 
contractor  rendering  the  annulment  of  the 
contract  necessary — was  to  be  final.  If  then, 
in  addition  to  forfeiting  all  sums  due  to  the 
contractor,  the  board  had  the  right  to  relet 
the  contract  to  another  contractor,  without 
advertisement  or  any  other  formality,  at  the 
expense  of  the  original  Contractor,  it  was 
indeed  an  unilateral  contract  We  are  con- 
strained to  conclude  that,  if  the  parties  had 
intended  to  make  such  an  anomalous  agree- 
ment, the  last  paragraph  of  section  9  would 
have  concluded  precisely  as  the  second  para- 
graph concludes,  "at  the  expense  of  the  con- 
tractor." 

Counsel  for  the  plaintiff  contend  that  the 
board  did  not,  in  its  resolution  of  the  2d  of 
March,  1905,  vacate  or  annul  the  contract  of 
the  16th  of  October,  1902,  but  merely  called 
upon  the  contractor  to  perform  the  contract 
and  declared  that  the  board  would  relet  the 
work  to  another  contractor  for  the  account 
and  at  the  expense  of  Dowdle  &  Windett  If 
the  latter  should  not  resume  work  at  or  be- 
fore noon  on  the  15tb  of  March,  1905,  and 
prosecute  the  work  to  its  completion  as  pro- 
vided in  the  contract.  This  is  true.  But  the 
board  did  in  fact  relet  the  work  to  another 
contractor  before  the  expiration  of  the  time 
Inwhich  Dowdle  &  Windett  were  required  to 
complete  the  work.  It  is  true  that,  In  the 
resolution  of  the  2d  of  March,  1905,  calling 
upon  Dowdle  &  Windett  to  resume  and  com- 
plete the  work  according  to  the  contract,  the 
board  declared  that  the  work  would  be  relet 
to  another  contractor  for  the  account  of 
Dowdle  &  Windett.  And,  if  the  board  had 
the  right  under  its  contract  with  Dowdle  & 
Windett  to  relet  the  work  for  the  account  of 
Dowdle  &  Windett,  the  reletting  of  the  con- 
tract would  not  have  vacated  or  annulled  the 
contract  But  we  have  already  observed 
that  the  board  had  no  right  to  relet  the  con- 
tract to  another  bidder  unless  it  was  vacated 
or  annulled,  in  which  event  the  new  contract 
was  not  to  be  for  the  account  of  Dowdle  & 
Windett  In  fact,  the  resolution  of  the 
board,  calling  upon  Dowdle  &  Windett  to  re- 
sume and  complete  the  work,  did  not  declare 
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that  the  board  would  relet  the  extract,  but 
that  the  board  would  relet  the  work,  for  ac- 
count of  Dowdle  &  Wlndett,  if  the  latter  fail- 
ed to  comply  with  the  demand  of  the  board. 
And  the  board  did  relet  the  work  to  another 
contractor  under  a  new  and  somewhat  dif- 
ferent contract.  This  action  on  the  part  of 
the  board  vacated  and  annulled  the  contract 
with  Dowdle  &  Wlndett,  and  the  obligation 
for  damages  due  by  Dowdle  &  Wiudett  for 
failing  to  comply  with  the  demand  of  the 
board  must  be  determined  by  the  contract 
and  the  law  applying  to  it. 

The  second  paragraph  of  section  9  of  the 
contract  provides  that,  in  the  event  the  board 
Should  declare  the  contract  vacated  or  an- 
Bulled,  all  sums  due  to  the  contractor  should 
be  forfeited.  The  board  bad  the  right  to  ex- 
act that  forfeiture  as  a  penalty  or  stipulated 
damages  due  by  the  contractor  when  the 
president  of  the  board  exercised  his  absolute 
right  to  declare  the  contract  vacated  or  an- 
nulled. 

Section  K  of  article  1934  of  the  CivU  Code 
provides: 

"Where  the  parties,  by  their  contract,  have 
determined  the  sum  that  shall  be  paid  as  dam- 
ages  for  its  breach,  the  creditor  must  recover 
that  sum,  but  is  not  entitled  to  more.  But 
when  the  contract  is  executed  in  part,  the  dam- 
ages sKreed  on  by  the  parties  may  be  reduced 
to  the  loss  really  suffered,  and  the  gain  of  which 
the  party  bus  been  deprived,  unless  there  has 
been  an  express  agreement  that  the  sum  fixed 
by  the  contract  shall  be  paid,  even  on  a  partial 
breach  of  the  agreement 

In  other  words,  if  no  part  of  the  contract 
has  been  performed,  the  contractor  who  has 
been  guilty  of  its  breach  owes  the  other  par- 
ty the  full  amount  of  damages  stipulated  in 
the  contract,  but  no  more;  and,  it  the  con- 
tract has  been  partly  performed  or  executed, 
the  damages  due  for  its  breach  may  be  re- 
duced by  the  court  from  the  sum  stipulated 
ill  the  contract  for  an  entire  breach,  to  the 
amount  of  the  loss  sustained  and  the  profits 
of  which  the  innocent  party  was  deprived, 
unless  the  agreement  was  that  the  stipulated 
damages  should  be  paid  In  full  even  for  a 
partial  breach. 

In  a  case  very  recently  decided  by  the  Su- 
preme Court  of  the  United  States  (Stone, 
Sand  &  Gravel  Co.  and  American  Surety  Co. 
v.  United  States,  234  U.  S.  270,  34  Sup.  Ct 
865,  58  L.  Ed.  1308).  the  contract  contained  a 
section,  designated  as  "Clause  A,"  very  sim- 
ilar to  section  9  of  the  contract  in  the  pres- 
ent ca.se.  The  government,  on  the  recom- 
mendation of  its  eni^inccr.  declared  the  con- 
tract annulled  and  relet  the  work  to  another 
contractor,  because  the  original  contractor 
bad  failed  to  begin  operations  on  the  day 
stipulated;  and  thereafter  the  government 
sued  the  original  contractor  for  the  excess  cost 


of  the  work.    The  conclusion  of  the  opinion 
by  Mr.  Justice  Lnrton  is: 

'The  right  to  annul  is  expressly  conferred  hj 
clause  A  for  a  failure  to  begin  on  the  stipulated 
day.  The  United  States  resorted  to  that  clmise 
for  its  authority  and  pursued  the  proceduri" 
therein  pointed  out.  It  is  plainly  bound  by  the 
limitation  of  damages  therein  prescribed." 

And  In  the  syllabus  of  the  case  cited,  the 
doctrine  is  stated  thus: 

"Where  the  contract  contains  a  provision  for 
a  method  of  annulment,  and  liquidated  damnfret 
in  case  of  a  breach  by  failure  to  commence 
work,  and  the  government  avails  of  that  provi- 
sion, it  is  only  entitled  to  the  liquidated  dama- 
ges, and  cannot  recover  damages  for  difference 
in  cost  on  reletting  the  contract  under  a  provi- 
sion for  failure  to  complete  or  abandonment 
after  commencing  the  work.  tJnited  States  v. 
O'Brien,  230  U.  S.  321  [31  Sup.  Ct.  406.  « 
L.  Ed.  481],  distinguished.  The  benefit  and 
burden  of  a  provision  in  a  government  contract 

fiving  a  right  to  annul  in  consequence  of  t 
reach  by  failure  to  commence  work  must  hang 
together,  and  the  government  cannot  avail  of 
the  former  without  accepting  the  latter." 

In  this  view  of  the  case,  the  pleadings 
filed  by  the  National  Surety  Company  before 
the  trial  were  sufficient  to  avail  the  surety 
company  of  the  contractor's  defense.  Brink 
V.  Bartlett,  105  La.  386,  29  South.  958.  The 
contract  whereby  the  work  was  relet  by  the 
board  to  another  contractor  was  a  part  of 
the  plaintiff's  proof.  It  was  introduced  Id 
evidence  by  the  plaintiff  over  the  objection 
of  the  defendants,  and  they  are  entitled  to 
all  the  benefit  and  effect  of  it  A  party  who 
Introduces  evidence  which  he  might  have 
excluded  tf  he  had  objected  to  its  Introdnc- 
tlou  by  the  other  party  must  abide  its  ef- 
fect Philomene  Fouteuot  v.  J.  B.  Manuel. 
46  La.  Ann.  1374,  16  South.  182;  Orangnard' 
v.  Forsyth,  44  La.  Ann.  327,  10  South.  799; 
Nusbaum  &  Bro.  v.  Marks  &  Co.,  20  La.  Ann. 
.H79 :  Heuncn  v.  Gilman,  20  La.  Ann.  241,  96 
Am.  Dec.  396 ;  Kean  v.  Brandon,  17  Ia.  Ann. 
37;  New  Orleans  v.  Judah  Congregation,  15 
La.  Ann.  389;  Lauglinl  v.  Broussard,  12 
Mart  (O.  S.)  242. 

[3]  After  a  thorough  reconsideration  of 
this  case,  we  come  to  the  conclusion  that  the 
board  had  no  right  to  add  to  the  plaintilTs 
absolute  rlglit  to  declare  the  contract  vacat- 
ed or  ouiiullcd  and  relet  the  work  the  phrase 
"at  tlie  expense  of  the  contractor."  The  for- 
feiture and  retention  of  the  sums  due  by  the 
board  to  the  contractors  is  the  extent  and 
limit  of  the  liability  of  the  contractors  for 
their  fault  in  not  completing  their  undertak- 
ing. They  have  suffered  that  penalty,  and 
the  plaintiff  can  exact  nothing  more. 

Our  former  decree  rendered  In  this  case  is 
therefore  annulled  and  set  aside,  and  the 
Judgment  appealed  from  is  affirmed  at  the 
cost  of  the  appellant. 
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BANK   OF    SARASOTA  v.   MOORE. 
(Supreme  Court  of  Florida.     Dec.  22,  1914.) 

Appeal  from  Circuit  Court,  Manatee  County; 
F.  A.  Whitney,  Judge. 

Suit  between  the  Bank  of  Sarasota,  a  corpora- 
tion, and  J.  E.  Moore.  From  the  decree,  the 
Bank  appeals.    Affirmed. 

C.  T.  Curry,  of  Brandentown,  and  Sparkman 
&  Carter,  of  Tampa,  for  appellant.  Singeltary 
&  Reaves,  of  Brandentown,  for  appellee. 

PER  CURIAM.  This  cause  haTing  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
npon  the  transcript  of  the  record  of  the  decree 
aforesaid  and  argument  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  premises, 
it  seems  to  the  court  that  there  is  no  error  in 
*tbe  said  decree.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  that  the 
appellee  do  have  and  recover  of  and  from  the 
appellant  his  costs  by  him  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 

I ,  all  of  which  is  ordered  to  be  certified 

to  the  court  below. 


BROWN  T.  NUGENT  et  aL 
(Supreme  Court  of  Florida.     Dec.  22,  1014.) 

Appeal  from  Circuit  Court,  Duval  County; 
Geo.  Cowper  Gibbs,  Judge. 

Suit  between  H.  D.  Brown  and  Mrs.  S.  J. 
Nugent  and  others.  From  the  decree,  Brown 
appeals.    Affirmed. 

Gibbons,  Maxwell,  McGarry  &  Daniel,  of 
Jacksonville,  for  appellant.  Marks,  Marks  & 
Holt,  of  Jacksonville,  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
decree  aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be  and  the 
same  is  hereby  affirmed.  It  is  further  ordered 
that  the  appellees  do  have  and  recover  of  and 
from  the  appellant  their  costs  by  them  in  this 
behalf  expended,  which  costs  are  taxed  at  the 
sum  of  $ — ■ — ,  all  of  which  is  ordered  to  be  cer- 
tified to  the  court  below. 


COX  et  aL  v.  CAMERON  et  aL 

(Supreme   Court  of   Florida.     Dec.  22,   1914. 
Rehearing  Denied  Jan.  4,  1915.) 

Error  to  Circuit  Court,  Santa  Rosa  County ; 
J.  Emmet  Wolfe,  Judge. 

Action  between  J.  B.  Cox  and  others  and  E. 
W.  Cameron  and  another.  From  the  judgment. 
Cox  and  others  bring  error.     Affirmed. 

Clark  &  Magaha,  of  Milton,  for  plaintiffs  in 
error.  Watson  &  Pasco,  of  Pensacola,  for  de- 
fendants in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 


upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  having  been 
advised  of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  tlie  court  that  there  is  no  error 
in  the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
judgment  of  the  circuit  court  be  and  the  same 
is  hereby  affirmed.  It  is  further  ordered  that 
the  defendants  in  error  do  have  and  recover  of 
and  from  the  plaintiffs  in  error  their  costs  by 
them  in  this  behalf  expended,  which  costs  are 

taxed  at  the  sum  of  $ ,  all  of  which  is 

ordered  to  be  certified  to  the  court  below. 


COX  ▼,  OARTER-DEEN  REALTY  CO.  et  aL 
(Supreme  Court  of  Florida.    Nov.  17,  1914.) 

Appeal  from  Circuit  Court,  Polk  County; 
P.  A.  Whitney,  Judge. 

Suit  between  John  F.  Cox  and  the  Carter-Deen 
Realty  Company,  a  corporation,  and  another. 
From  the  decree.  Cox  appeals.     Affirmed. 

R.  B.  Huffaker,  of  Bartow,  for  appellant 
Blanton  &  Lawler,  of  Lakeland,  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
decree  aforesaid  and  briefs  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  consid- 
ered, ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be  and  the 
same  is  hereby  affirmed.  It  is  further  ordered 
that  the  appellees  do  have  and  recover  of  and 
from  the  appellant  their  costs  by  them  in  this 
behalf  expended,  whlcb  costs  are  taxed  at  the 

sum   of  $— ,  all  of  which  is  ordered  to  be 

certified  to  the  court  below. 


(6S  Fla.  682) 
FLORIDA  WAREHOUSE  &  DOCK   CO.   v. 
W.  W.  CUMMER  4  SONS  CO. 

(Supreme   Cdurt  of  Florida.     Nov.  24,  1914.) 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 
•  Suit  between  the  Florida  Warehouse  &  Dock 
Company,  a  corporation,  and  the  W.  W.  Cum- 
mer &  Sons  Company,  a  corporation.  From 
the  decree,  the  Florida  Warehouse  &  Dock  Com- 
pany appeals.    Affirmed. 

J.  T.  G.  Crawford,  of  Jacksonville,  for  ap- 
pellant D.  U.  Doig  and  Bisbee  &  Bedell,  all 
of  Jacksonville,  for  appellee. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  thi!<  term 
upon  the  transcript  of  the  record  of  the  decree 
appealed  from  and  briefs  of  counsel  for  the  re- 
spective parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  the  court  that  there  is  no  error 
in  said  decree.  It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that  the  said 
decree  of  the  circuit  court  be  and  the  same  is 
hereby  affirmed.  It  is  further  ordered  that  the 
appellee  do  have  and  recover  of  and  from  the 
appellant  its  costs  by  it  in  this  behalf  expended, 

which  costs  are  taxed  at  the  sum  of  $ , 

all  of  which  is  ordered  to  be  certified  to  the 
i  court  beluw. 
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GAVAGAN  et  oL.  City  Council,  v.  GREEN- 
BERG. 
(Supreme  Court  of  Florida.     Nov.  11,  1914.) 

Error  to  Circuit  Court,  Duval  County;  Dan- 
iel A.  Simmons,  Judge. 

Action  between  James  L.  Gavagan,  as  presi- 
dent, and  Charles  B.  Burrows  and  others,  as 
members,  of  the  City  Council  of  the  City  of 
Mayport,  Duval  County,  Fla.,  a  municipal  cor- 
poration, and  A.  Greenberg.  From  the  judg- 
ment, the  parties  first  mentioned  bring  error. 
Affirmed. 

M.  M.  Scarborongh,  of  Jacksonville,  for  plain- 
tiffs in  error.  Gibbons,  Maxwell,  McGarry  & 
Daniel,  of  Jacksonville,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now  ad- 
vised of  its  judgment  to  be  given  in  the  premis- 
es, it  seems  to  the  court  that  there  is  no  error 
in  the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the 
said  judgment  of  the  circuit  court  be  and  the 
same  is  hereby  affirmed.  It  is  further  ordered 
that  the  defendant  in  error  do  have  and  recover 
of  and  from  the  plaintiffs  in  error  his  costs  by 
him  in   this  behalf  expended,  which  costs  are 

taxed  at  the  sum  of  I ,  all  of  which  is 

ordered  to  be  certified  to  the  court  below. 


GODWIN  et  aL  ▼.  EASTERLIN. 
(Supreme  Court  of  Florida.     Dec.  22,   1914.) 

Appeal  from  Circuit  Court,  Alachua  County; 
J.  T.  Wills,  Judge. 

Suit  between  Elizabeth  K.  Godwin  and  hus- 
band and  Ada  Easterlin.  From  the  decree,  th^ 
Godwins  appeal.    Affirmed. 

Hampton  &  Hampton,  of  Gainesville,  for  ap- 
pellants. C.  R.  Layton,  of  Gainesville,  for  ap- 
pellee. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
decree  aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  decree  of  the  circuit  court  be  and  the 
same  is  hereby  affirmed.  It  is  further  ordered 
that  the  appellee  do  have  and  recover  of  and 
from  the  appellants  her  costs  by  her  in  this 
behalf  expended,  which  costs  are  taxed  at  the 

sum  of  $ ,  all  of  which  is  ordered  to  be 

certified  to  the  court  below. 


HUMPHREYS    et   al.    ▼.    WEST    YELLOW 

PINE  CO. 
(Supreme  Court  of  Florida.     Nov.  24,  1914.) 

Error  to  Circuit  Court,  Suwannee  County; 
J.  Emmet  Wolfe,  Judge. 

Action  between  A.  Lee  Humphreys  and  an- 
other, partners  under  the  firm  name  of  the 
Madison  Lumber  Company,  against  the  West 
Yellow  Pine  Company,  a  corporation.  From 
the  judgment,  the  parties  first  mentioned  bring 
error.     Affirmed. 

Humphreys  &  Blackwell.  of  Live  Oak,  for 
plaintiffs  in  error.    J.  W.  McEinnon,  of  Madi- 


son, and  H.  E.  Carter,  of  Live  Oak,  for  defend- 
ant in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
judgment  aforesaid  and  argument  of  counsel 
for  the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  oonrt 
that  the  said  judgment  of  the  circuit  court  be 
and  the  same  is  hereby  affirmed.  It  is  further 
ordered  that  the  defendant  in  error  do  have 
and  recover  of  and  from  the  plaintiffs  in  error 
its  costs  by  it  in  this  behalf  expended,  which 

costs  are  taxed  at  the  sum  of  % ,  all  of 

which  is  ordered  to  be   certified  to  the  court 
below. 


JARRETT  LUMBER  CORPORATION  t. 

REESE. 

(Supreme  Court  of  Florida.     Nov.  24,  1814.) 

Error  to  Circuit  Court,  Jackson  (bounty; 
D.  J.  Jones,  Judge. 

Action  between  the  Jarrett  Lumber  Corpora- 
tion and  R.  M.  Reese.  From  the  judgment,  the 
Lumber    Corporation    brings   error.      Affirmed. 

Paul  Carter,  of  Marianna.  for  plaintiff ,  in 
error.  Smith  &  Davis,  of  Marianna,  for  de- 
fendant in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
judgment  aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  fecord  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in 'the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  judgment  of  the  circuit  court  be  and 
the  same  is  hereby  afSrmcd.  It  is  further  or- 
dered that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  his 
costs  by   him   in   this  behalf  expended,   which 

costs  are  taxed  at  the  sum  of  $ ,  all  of 

which  is  ordered  to  be  certified  to  the  court 
below. 


PLATT  T.  HUNTER. 
(Supreme  CJourt  of  Florida.     Nov.  17.  1914.) 

Error  to  Circuit  Court,  Taylor  County;  M. 
F.  Home,  Judge. 

Action  between  W.  N.  Piatt  and  Ola  F.  Hun- 
ter. From  the  Judgment,  Piatt  brings  error. 
Affirmed. 

W.  E.  Battle,  of  Perry,  for  plaintiff  in  error. 
Davis  &  Calhoun,  of  Perry,  for  defendant  in 
error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court  that 
the  said  judgment  of  the  circuit  court  be  and 
tlie  same  is  fiereby  affirmed.  It  is  further  or- 
dered that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  her 
costs   by    her  in   this   behalf  expended,   which 

costs  are  taxed  at  the  sum  of  $ ,    al'   of 

which  is  ordered  to  be  certified  to  the  court  be- 
low. 
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SANTA  ROSA  ABSTRACT  CO.  t. 
WILKINSON  et  aL 
(Supreme  Court  of  Florida.     Nov.  17,  1914.) 
Appeal  from  Circuit  Court,  Santa  Rosa  Coun- 
ty; J.  Emmet  Wolfe,  Judge. 

Suit  between  tbe  Santa  Rosa  Abstract  Com- 
pany, a  corporation,  and  J.  A.  Wilkinson  and 
others.  From  the  decree,  the  Abstract  Compa- 
ny appeals.    Affirmed. 

Clark  &  Magaha,  of  Milton,  for  appellant. 
McGeachy  &   Lewis,  of  Milton,  for  appellees. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 
upon  the  transcript  of  the  record  of  the  decree 
aforesaid  and  briefs  of  counsel  for  the  respec- 
tive parties,  and  the  record  having  been  seen 
and  inspected,  and  the  court  being  now  advised 
of  its  judgment  to  be  given  in  the  premises,  it 
seems  to  Uie  court  that  there  is  no  error  in  the 
said  decree.  It  is  therefore  considered,  ordered, 
and  adjudged  by  the  court  that  the  said  decree 
of  the  circuit  court  be  and  the  same  is  hereby 
affirmed.  It  is  further  ordered  that  the  appel- 
lees do  have  and  recover  of  and  from  the  appel- 
lant their  costs  by  them  in  this  behalf  expend- 
ed, which  costs  are  taxed  at  the  sum  of  $-— — , 
all  of  which  is  ordered  to  be  certified  to  the 
court  below. 


SEABOARD  AIR   LINE   RY.  v.   KEEN. 
(.^Supreme  Court  of  Florida.     Dec.  22,  1914.) 

Error  to  Circuit  Court,  Manatee  County  ;,F. 
A.  Whitney,  Judge. 

Action  between  the  Seaboard  Air  Line  Rail- 
way, a  corporation,  and  Andrew  J.  Keen.  From 
the  judgment,  the  Railway  brings  error.  Af- 
firmed. 

P.  O.  Knight  of  Tampa,  and  Singeltary  & 
Reaves,  of  Bradentown,  for  plaintiff  in  error. 
n.  S.  Glazier,  of  Bradentown,  and  W.  T.  Harri- 
son, of  Palmetto,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
.iiidsment  aforesaid  and  argument  of  counsel 
for  the  respective  parties,  and  the  record  having 
l'<!en  seen  and  inspected,  and  the  court  being 
iii>w  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is 
DO  error  in  the  said  judgment.  It  is  therefore 
considered,  ordered,  and  adjudged  by  the  court 
that  the  s.iid  judgment  of  the  circtiit  court  be 
and  the  same  is  hereby  affirmed.  It  is  further 
ordered  that  the  defendant  in  error  do  have  and 
recover  of  and  from  the  plaintiff  in  error  his 
costs  by  him  in  this  behalf  expended,  which 
costs  are  taxed  at  the  sum  of  % — - — ,  all  of 
which  is  ordered  to  be  certified  to  the  court 
below. 


SOUTHERN  ASPHALT  &  CONSTRUCTION 

CO.  V.  STIRRUP. 
^Supreme    Court   of   Florida.      Nov.   IT,   1914.) 

Error  to  Circuit  Court,  Monroe  County; 
Jumes  W.  Perkins,  Judge. 

Action  between  the  Southern  Asphalt  &  Con- 
struction Company,  a  corporation,  and  Cyril 
.Stirrup.  From  the  judgment,  the  Construction 
Company  brings  error.     Affirmed. 

W.  Hunt  Harris,  of  Key  West,  for  plaintilT 
in  error.  E.  M.  Sample  and  H.  H.  Taylor,  both 
of  Key  West,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this  term 


upon  the  transcript  of  the  record  of  the  judg- 
ment aforesaid  and  argument  of  counsel  for  the 
respective  parties,  and  the  record  having  been 
seen  and  inspected,  and  the  court  being  now 
advised  of  its  judgment  to  be  given  in  the  prem- 
ises, it  seems  to  Uie  court  that  there  is  no  error 
in  the  said  judgment.  It  is  therefore  considered, 
ordered,  and  adjudged  by  the  court  that  the  said 
judgment  of  the  circuit  court  be  and  the  same 
is  hereby  affirmed.  It  is  further  ordered  that 
the  defendant  in  error  do  have  and  recover  of 
and  from  the  plaintiff  in  error  his  costs  by  him 
in  this  behalf  expended,  which  costs  are  taxed 

at  the  sum  of  $ — ■ ,  all  of  which  is  ordered  to 

be  certified  to  the  court  below. 


<U6  La.  4S5) 
No.  20208. 

OWEN  ▼.  M.  HANLONS  SONS  et  aL 

In  re  HANLON. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1915. 
Rehearing  Denied   Feb.  8,  1915.) 

(Svllabus  hy  the  Court.) 

1.  Husband  and  Wife  «=»273,  274— Pay- 
ment <S=>52— Community  Property— Right 
TO  MoBTGAOB— Vendor's  Lien. 

Where  the  community  is  dissolved  by  tbe 
death  of  the  wife,  and  the  property  is  burdened 
with  a  vendor's  lien  and  privilege,  and  where 
the  notes  held  by  the  vendor  are  subsequently 
paid  by  a  third  person,  under  an  agreement 
with  the  surviving  husband,  and  the  notes  are 
marked  paid,  and  the  insorlption  thereof  is  can- 
celed, the  debt  is  extinguished ;  the  interest  of 
the  deceased  in  the  property  passed  to  her 
heirs,,  and  the  surviving  husband  could  not 
mortgage  the  interest  of  the  wife's  heirs,  unless 
be  was  specially  authorized  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  SS  1008-1024,  102H-1031 ; 
Dec.  Dig.  <S=>273.  274;  Payment,  Cent  Dig. 
i  136;  Dec.  Dig.  <e=>52.] 

2.  Mortgages  <S=>76— Validity — Parties. 

Where  a  privileged  debt  bearing  upon  prop- 
erty is  paid  by  a  third  person,  and  another 
agreement  is  entered  into  between  the  third 
person  and  some  of  the  owners  of  the  property 
to  pay  said  third  pcrj>on,  and  a  note  secured 
by  mortgage  is  given  by  tbem  to  secure  said 
third  person,  the  mortgage  will  not  bind  tbe 
interest  of  those  owuerx  who  were  not  parties 
to  said  act  of  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §$  174,  175;  Dec.  Dig.  «=7C.] 

Monroe,  C.  J.,  dissenting. 

Appeal  from  Twenty-First  Judicial  District 
Court,  Parish  of  Iberville;  C.  K.  Scbwing, 
Judge. 

Action  by  Dr.  W.  G.  Owen  against  M.  Han- 
Ion's  Sons  and  others,  wherein  J.  D.  Hanlon, 
natural  tutor,  filed  intervention  and  third  op- 
position. From  a  judgment  for  plaintiff  tbe 
tutor  appeals.    Reversed  and  rendered. 

Gulon,  Lanibremont  &  Hebert  of  Lutcher, 
for  appellant  Borron  &  Wllbert  of  Pla- 
quemine,  for  appellee. 

SOMMERVILLE,  J.     Dr.  Owen,  the  hold- 
er of  certain  past-due  notes  amounting  to 
.$23,000,  secured  by  vendor's  Hen  and  privi- 
lege, bearing  upon  Nottoway  plantation,  the 
i  property  of  defendants,  caused  executory  pro- 
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cess  to  issue  on  one  note  for  $6,000.  The 
proceeds  of  sale  were  more  than  sufficient  to 
meet  tlie  notes.  There  is  a  balance  In  the 
hands  of  the  sheriff  after  paying  all  of  said 
notes,  which  is  claimed  by  plaintiff  in  settle- 
ment of  a  $10,000  note  held  by  him  and  is- 
sued by  defendants,  which  is  secured  by  a 
mortgage  on  the  same  property. 

The  claim  of  plaintiff  is  opposed  by  J.  D. 
Hanlon,  one  of  the  defendants,  but  acting  in 
the  capacity  of  natural  tutor  of  his  minor 
children,  on  the  ground  that  at  the  time  be, 
together  with  the  other  two  defendants,  his 
brothers,  signed  and  issued  said  mortgage 
note  for  $10,000,  be  (J.  D.  Hanlon)  was  not 
the  owner  of  one-third  of  the  property  in* 
volved;  that  he  was  the  owner  of  only  one- 
sixth  thereof;  that  the  other  one-sixth  be- 
longed to  bis  minor  children,  whom  he  is 
representing  in  this  proceeding;  and  tliat 
they  (the  minors)  are  entitled  to  one-sixth  of 
the  balance  of  the  proceeds  of  sale  now  in 
the  hands  of  the  sheriff. 
.  There  was  Judgment  in  favor  of  plaintlft, 
and  3.  D.  Hanlon,  tutor,  has  appealed. 

[1, 2]  The  record  shows  that  plaintiff,  in 
1911,  was  the  owner  of  a  note  secured  by  ven- 
dor's lien  and  privilege,  the  payment  of  which 
was  assumed  by  the  three  defendants  when 
they  bought  the  Nottoway  plantation;  that 
two  of  several  notes  issued  by  defendants  as 
evidence  of  part  of  the  purchase  price  paid 
by  them  for  the  property  Involved  .would 
fall  due  on  March  1, 1911 ;  that,  on  January 
7, 1911,  plaintiff  loaned  defendants  $10,000  to 
run  their  plantation;  that  plaintiff  and  de- 
fendants agreed  to  allow  plaintiff,  Owen,  to 
take  up  and  bold  said  two  vendor's  notes 
falling  due  March  1,  1911,  until  they  were 
paid  by  defendants. 

It  was  further  stipulated  between  them: 

"In  the  event  that  the  holder  or  holders  of 
aaid  notes  matnriner  on  the  Ist  day  of  March, 
1011,  1912,  and  1913,  cancel  said  notes  upon 
receiving  payment  of  same,  the  said  James  D. 
Hanlon,  Edmund  S.  Hanlon,  and  Alphonse 
Hanlon  •  •  •  do  hereby  agree,  bind,  and  ob- 
ligate  themselves    to    give    Dr.    W.    O.   Owen 

*  *  *  a  note  for  ten  thousand  dollars,  secur- 
ed by  an  act  of  mortgage  on  said  Nottoway 
plantation.  •  •  •  Said  act  of  mortgage  se- 
curing   said    note    of    ten     thousand     dollars 

•  •  •  shall  be  a  duplicate  of  the  act  of 
mortgage  which  secured  the  note  which  has 
been  canceled.  Said  act  of  mortgage  shall  be 
drawn  up  by  a  notary,  and  the  note  for  ten 
thousand  dollars  handed  to  the  party  of  the 
first  part  (Dr.  Owen)  upon  his  paying  cash  for 
note  canceled." 

Mrs.  Keith,  the  bolder  of  the  notes  secur- 
ed by  vendor's  lien  and  privilege,  including 
the  two  for  $5,000  each,  which  fell  due  on 
March  1,  1911,  refused  to  transfer  to  Dr. 
Owen  said  matured  notes  on  his  paying  the 
value  thereof;  and  she  insisted  that  the  two 
notes  should  be  paid  and  canceled,  thus  re- 
ducing the  indebtedness  due  by  the  Hanlons 
to  the  vendor  of  the  plantation,  and  at  the 
same  time  increasing  her  security.  Dr.  Owen 
IHild  the  two  notes,  and  the  notes  were  mark- 
ed paid,  and  they  were  canceled  by  Mra 


Keith,  the  holder  thereof.  Dr.  Owen  sab- 
sequently  became  the  owner  of  the  other 
vendor's   lien   notes,    aggregating   $23,000. 

The  Hanlons  gave  a  second  note  for  $10,- 
000,  secured  by  a  mortgage  on  Nottoway 
plantation,  to  Dr.  Owen,  as  evidence  of  in- 
debtedness due  by  them  to  him  for  the  $10,- 
000  with  which  the  two  vendor's-  lien  notes 
were  paid  by  Owen  March  I,  1911. 

It  is  the  payment  of  this  mortgage  note  In 
full,  ont  of  the  proceeds  of  this  executory 
process,  which  Dr.  Owen  claims,  and  which 
J.  D.  Hanlon,  as  tutor,  contests.  The  lat- 
ter alleges  and  shows  tiiat  bis  one-third  in- 
terest in  Nottoway  plantation  was  communi- 
ty property ;  that  the  community  between  him 
and  Mrs.  Hanlon  had  been  dissolved  by  the 
death  of  Mrs.  Hanlon  prior  to  the  time  ot  Is- 
suance of  the  last  $10,000  mortgage  note, 
and  that  Mrs.  Hanlon's  one-sixth  interest 
in  the  property  had  descended  to  her  heirs; 
that  he  was  not  authorized  to  mortgage  tiie 
property  of  his  children,  inherited  from  their 
mother ;  tliat  b»  had  not  mortgaged  it ;  and 
that  he  had  mortgaged  only  his  own  interest 

Plaintiff  argues  that  the  two  vendor's  lien 
notes  which  fell  due  March  1,  1911,  were 
community  debts;  that  a  surviving  husband 
is  authorized  to  i>ay  and  to  settle  communi- 
ty debts ;  and  that  J.  D.  Hanlon,  the  surviv- 
ing husband,  settled  the  two  notes,  by  per- 
mitting him  (Dr.  Owen)  to  pay  them;  and 
tliat  the  new  mortgage  note  for  $10,000  issued 
by  the  three  Hanlon  brothers  to  his  (Owen's) 
order  was  substituted  for  the  two  vendor's 
lien  notes  which  he  had  paid  and  which  Iiad 
been  canceled  on  March  1',  1911. 

The  court  has  held  tliat  a  surviving  hus- 
band might  pay  the  debts  of  the  community, 
and  that  such  survivor  might  cause  com- 
munity property  to  be  sold  to  pay  the  debts 
of  the  community.  But  J.  D.  Hanlon,  the  sur- 
viving husband,  has  not  so  acted. 

He  did  not  pay  the  two  notes  falling  dne 
March  1,  1911,  which  were  secured  by  a  lien 
on  the  community  property.  Dr.  Ovraa,  the 
plaintiff,  paid  those  notes,  and  'the  three 
Hanlon  brothers  became  indebted  to  him  for 
the  amount  thereof,  and  they  gave  him  their 
joint  mortgage  note  in  settlement  But  this 
new  debt  and  new  mortgage  note  are  not 
debts  of  the  dissolved  community  of  J.  D. 
Hanlon  and  his  wife.  The  former  indebted- 
ness was  between  Mrs.  Keith  on  one  side, 
and  J:  D.  Hanlon,  E.  B.  Hanlon,  both  mar- 
ried, and  A.  Hanlon,  unmarried,  on  the  otii- 
er  side;  while  the  present  is  betwe«i  Dr. 
Owen,  on  one  side,  and  E.  S.  Hanlon,  mar- 
ried, J.  D.  Hanlon,  widower,  and  A.  Hanlon. 
unmarried,  on  the  other  side.  The  former 
indebtedness  was  for  two  notes  of  $5,000 
each,  representing  iMirts  of  the  purchase 
price  of  Nottoway  plantation;  while  the  lat- 
ter is  for  one  note  for  $10,OCio,  representing 
cash  paid  for  defendants.  The  former  in- 
debtedness was  secured  by  a  vendor's  lien 
and  privilege;  while  the  latter  is  secured 
by  a  second  mortgage.    The  two  debts  are 
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separate  and  dlsUnct;  and  in  the  last  act  of 
mortgage  between  Dr.  Owen  and  the  Han- 
Ions  the  two  notes  formerly  held  by  Mrs. 
Keith  are  not  referred  to.  The  creditors  are 
different,  as  are  the  debtors;  the  debts  are 
not  the  same;  and  the  secnritles  are  dlf- 
ferrat. 

In  paying  |10,000  to  Via.  Keith  In  aetUe- 
mmt  of  two  notes  due  by  the  Hanlon  broth- 
ers and  secured  by  a  vendor's  Uen.  on  the 
property  of  the  latter,  Dr.  Owen  paid  debts 
partly  due  by  the  community  formerly  exist- 
ing between  Mr.  and  Mrs.  J.  D.  Hanlon,  and 
he  may  have  a  claim  against  the  estate  of 
Mrs.  J.  D.  Hanlon,  or  her  heirs ;  bnt  that  In- 
debtedness is  not  secured  by  a  mortgage 
given  by  J.  D.  Hanlon  bearing  upon  the  prop- 
erty of  his  children,  for  the  reason  that  Han- 
lon did  not  Issue,  and  he  was  not  authorized 
to  grant,  such  mortgage. 

The  Interest  of  Mrs.  J.  D.  Hanlon  In  Not- 
toway plantation  passed  to  her  children  on 
her  death,  and  it  could  not  be  burdened  with 
a  mortgage  by  J.  D.  Hanlon,  the  father  of 
the  minors,  In  the  absence  of  authority  to 
him  to  mortgage  their  property. 

If  Dr.  Owen  has  a  claim  against  the  minor 
Hanlons,  It  Is  not  secured  by  mortgage,  and 
it  has  not  been  reduced  to  Judgment  Its 
payment,  therefore,  cannot  be  forced  out  of 
the  proceeds  of  sale  resulting  from  this  ex- 
ecutory proceeding. 

There  was  error  in  the  Judgment  appealed 
from. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be 
reversed,  and  that  there  be  Judgment  in 
favor  of  James  D.  Hanlon,  natural  tutor,  and 
against  plaintiff.  Dr.  W.  G.  Owen,  and  A.  A. 
Browne,  sheriff,  decre^ng  said  Hanlon,  In 
his  capacity  as  natural  tutor  of  his  minor 
children,  to  be  the  owner  of  one-sixth  of  the 
balance  of  the  proceeds  of  the  sale  of  Notto- 
way plantation,  after  paying  the  notes  held 
by  Dr.  Owen  which  are  secured  by  vendor's 
Uen  and  privilege,  said  one-sixth  to  be  paid 
to  him  by  preference  and  priority  to  the  two 
special  mortgages  held  by  plaintiff,  Owen, 
against  the  Nottoway  plantation,  for  $10,000 
each,  of  dates  January  7, 1911,  and  March  1, 
1911,  and  for  costs  In  both  courts. 

MONBOB,  a  J.,  dissents. 


(1S6  La.  410) 

(No.  19040.) 

PETERSON  V.  LOUISVILLE  &  N.  R.  CO. 

(Supreme  (Tonrt  of  Louisiana.    Jan.  11,  1916. 

On  Application  for  Rehearing, 

Feb.  8,  1915.) 

(Byllabut  by  B^torial  Staff,) 

1.  Maoter  and  Servant  «=s>219— Injury  to 
S«BVANT— Assumption  of  Risk. 

The  danger  created  by  a  guard  rail  placed 
along  a  railroad  track  for  a  useful  purpose  was 


aasnmed  by  an  employ^  engaged  in  railroad  con- 
struction work. 

[Ed.  Note. — For  other  ca^s,  see  Master  and 
Servant,  Cent  Dig.  {|  610-624 ;   Dec.  Die.  «=> 
219.] 
2.  Mastsb  ANn  Servant  «=>160  —  Ratlroad 

Bmplot*— Dott  to  Warn. 

An  employ^  engaged  in  railroad  construc- 
tion work  was  not  entitled  to  special  warning 
in  respect  to  the  construction  of  the  track  or 
manner  of  working,  that  he  might  avoid  stnm- 
bling  while  engaged,  with  other  employes,  in 
pushing  upon  a  railroad  bridge  a  flat  car  loaded 
with  heavy  timbers. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  297,  299-302,  306-807; 
Dec.  Dig.  «=>160.] 

On  Application  for  Rehearing. 

(ByUabiu  hy  the  Court.) 

8.  Appeal  and  Error  4=»8S3— Appuoation 

FOB  Rehearing — Tim. 

Under  Act  No.  223,  p.  341,  of  1908,  an  ap- 
plication for  a  rehearing  comes  too  late  when 
filed  on  the  day  the  judgment  of  the  Supreme 
Court  becomes  final  and  executory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g|  3214,  3229-3240.  8244- 
3246;    Dec.  Dig.  «=9833.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans ;   George  H.  ThSard,  Judge. 

Action  by  Mrs.  Magdalena  Peterson  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany. From  Judgment  for  defoidant,  plain- 
tiff appeals.    Affirmed,  and  rehearing  denied. 

Henry  W.  Robinson  and  Dart,  Keman  dc 
Dart,  all  of  New  Orleans,  for  appellant 
Denegre  &  Blair  and  Victor  Leovy,  all  ot 
'Sevf  Orleans,  for  appellee. 

PROVOSTT,  J.  PlaintUTs  son,  10  years 
old,  fell  under  the  wheels  of  a  small  flat  car 
loaded  with  heavy  timbers,  which  he  and  17 
other  men  were  puslilng  along  upon  the  rail- 
road bridge  of  the  defendant  company  that 
crosses  Bay  St  Louis,  and  he  died  the  next 
day  from  his  injuries ;  and  this  suit  is  brought 
in  damages. 

This  bridge  Is  an  open  trestle,  the  top  ot 
which  consists  of  the  cross-ties,  the  two  rails, 
and  a  plank  walk  on  each  side  between  the 
ends  of  the  cross-ties  and  the  rails.  Begin- 
ning where  it  leaves  the  land,  the  grade  for 
about  half  a  mile  going  out  is  down,  8  inches 
to  the  100  feet  at  first  tapering  to  6  inches. 
The  men  were  on  each  side  of  the  car  and 
back  of  it  Its  platform  was  hip  high  to 
them,  and  there  was  sitting  room  on  each 
side  of  the  load.  When  it  reached  the  down- 
grade and  began  moving  of  itself,  the  men  let 
go,  and  some  stood  back,  while  others  Jumped 
and  sat  upon  it.  Plaintlfrs  son  was  on  the 
side,  with  men  in  front  and  back  of  him. 
Whether  his  fall  was  caused  by  his  attempt- 
ing to  Jump  on  the  car,  or  by  his  stumbling, 
the  testimony  leaves  uncertain. 

[1]  The  contention  is  that  the  place  was 
unsafe,  and  that  the  young  man  was  put  to 
work  there  without  warning  of  the  danger. 
One  of  the  assigned  sources  of  danger  we 
leave  out  of  consideration,  as  it  played  no 
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part  In  the  accident  It  Is  that  large  spikes 
stuck  out  of  the  plank  walk,  against  which  a 
man  might  strike  his  foot  and  stumble. 
PlalntlfT  does  not  pretend  that  this  is  what 
happened  to  the  young  man,  as  there  were  no 
snch  spikes  at  the  place  where  he  fell ;  but 
that  be  must  hare  struck  his  foot  against  a 
certain  so-called  guard  rail  laid  upon  the 
cross-ties  between  the  plank  walk  and  the 
main  rail,  one  aid  of  It  touching  the  rail 
and  the  other  touching,  or  nearly  so,  the 
plank  walk. 

This  guard  rail  was  12  feet  long,  and,  when 
plaintiff's  son  feU,  he  had  passed  that  end  of 
It  which  stood  close  to  the  plank  walk,  and 
had  reached,  or  nearly  reached,  the  end 
touching  the  main  rail  At  the  latter  point 
there  was  little,  If  any,  danger  of  his  striking 
his  foot  against  it 

Besides,  it  was  not  as  the  result  of  n%ll- 
gence  that  this  guard  rail  was  there,  but  in- 
tentionally, for  a  useful  purpose.  Hence 
whatever  danger  was  created  by  its  presence 
was  only  such  as  men  engaged  In  railroad 
construction  work  are  encompassed  with  on 
every  side,  and  against  all  of  which  it  is  not 
possible  for  warning  to  be  given.  Such  dan- 
gers as  these  are  incident  to  the  work,  and 
are  assumed  by  the  workmen.  The  accidents 
that  result  from  them  are  due  to  unavoidable 
circumstances,  and  not  to  the  fault  of  indi- 
viduals. 

[2]  The  plank  walk  was  only  six  or  eight 
Inches  wide;  and  three  cross-pieces  of  the 
framework  of  the  car  extended  out  to  with- 
in an  Inch  or  so  of  it  This  tended  to  In- 
crease whatever  danger  there  might  other- 
wise have  been.  Even  so,  however,  we  do 
not  see  what  particular  danger  was  presented 
against  which  any  special  warning  was  call- 
ed for  or  could  have  been  given  that  would 
have  contributed  to  avert  the  accident  No 
Instruction,  surely,  was  needed  as  to  the 
manner  of  pushing  the  car  or  of  letting  it  go 
when  it  began  to  move  of  itself  and  pushing 
became  unnecessary.  Counsel  argue  the  case 
as  It  the  car,  on  entering  upon  the  slight 
downgrade,  assumed  a  sudden  speed  or  lurch- 
ed forward ;  but  such  was  not  the  case ;  the 
grade  was  not  such  as  to  cause  anything  of 
that  kind,  and  no  special  warning  could  have 
been  necessary  as  to  the  manner  of  walking 
on  the  bridge.  In  the  latter  connection,  the 
learned  counsel  of  defendant  well  observe: 

"To  take  a  young  man  out  upon  a  bridge  and 
point  out  the  rails  to  blm  and  warn  him  not  to 
stumble  over  them  would  be  beyond  even  pater- 
nal care." 

And  they  add,  with  a  touch  of  pleasantry 
which  perhaps  the  baseless  character  of  the 
suit  excuses : 

"It  would  be  grandmotherly." 

Judgment  affirmed. 

On  Application  for  Rehearing. 
LAND,  J.    [3]  The  decree  was  handed  down 
in  this  case  on  January  11, 1915,  and  the  ap- 


plication for  a  rehearing  was  filed  <m  Janu- 
ary 26,  1915. 

The  application  came  one  day  too  late,  un- 
der Act  No.  223,  p.  341,  of  1908,  which  reads 
as  follows: 

"That  Judgment  rendered  In  the  Supreme 
Court  •  •  •  ghall  become  final  and  execu- 
tory on  the  fifteenth  calendar  day  after  rendi- 
tion, in  term  time  and  out  of  term  time,  unless 
the  last  day  shall  fall  on  a  legal  holiday  when 
the  delay  shall  be  extended  to  the  first  day 
thereafter  not  a  legal  holiday:  Provided,  that 
in  the  interval  parties  in  interest  shall  have  the 
right  to  apply  for  rehearing :  Provided  fnrther, 
in  the  recess  of  the  court  the  conrt  shall  have 
the  right  to  dispose,  at  chainbers,  of  applicationB 
for  rehearing." 

As  January  26,  1915,  was  not  a  legal  hol- 
iday, the  decree  of  the  court  In  this  case  be- 
came final  and  executory  on  that  day,  and 
the  "interval"  for  rehearlngs  expired  on  the 
day  previous. 

Therefore  plalntlfl's  application  came  too 
late  and  cannot  be  considered  by  the  court 
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WHITE  V.  WALKER  et  aL 

In  re  WHITE. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1915. 
Rehearing  Denied   Feb.  8,  1916.) 

(Svttaiv  ^v  the  Oourf.) 

1.  CONSTITOTtONAI,    LAW    «=205,    207— COSTS 

«=»129— Paupek's  AjnoAvrr— Vauditt  of 

Statutb. 

Act  No.  166  of  1912,  allowing  pauper  citi- 
zens of  this  state  and  pauper  aliens  who  have 
been  domiciled  in  this  state  for  three  years  to 
prosecute  lawsuits  without  paying  the  court 
costs  in  advance  or  as  they  accrue  and  without 
giving  bond  for  costs,  does  not  grant  a  special 
privilege  or  immunity  to  the  dtizens  of  this 
state  generally  or  discriminate  against  the  citi- 
zens of  other  states,  in  violation  of  section  2  of 
article  4  of  the  Constitution  of  the  United 
States. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  K  591-648;  Dec.  Dig.  «=> 
205,  207;  Costs,  Cent  Dig.  {  496;  Dec.  Dig. 
4s>129.] 

2.  CoNSTiTnnoNAL  Law  ®=»42— Paupkk's  Ar^ 
riDAviT— Validitt  of  STATtTTB— Right  to 
Attack. 

A  citizen  of  the  state  of  Missouri,  who  has 
never  been  domiciled  in  Louisiana,  has  no  in- 
terest in  questioning  the  constitutionality  of  a 
statute  of  this  state,  permitting  the  pauper  citi- 
zens of  Louisiana  to  sue  in  the  courts  of  this 
state  without  previously  paying  or  securing  the 
court  costs. 

[Ed.  Note.— For  other  cases,  see  Constitntional 
Law,  Cent  Dig.  H  39,  40;   Dec.  Dig.  «=>42.] 

Action  by  J.  N.  White  against  S.  P.  Walker 
and  others.  White  applies  for  certiorari,  pro- 
hibition, and  mandamus.  Proceedings  on  ap- 
plication dismissed. 

George  Wear,  Jr.,  of  Jena,  for  applicant 
Hundley  &  Hawthorn  and  Qua  L.  Alford,  all 
of  Alexandria,  tor  defendants. 

O'NIELL,  J.  [1]  The  relator  seeks  to  com- 
pel by  mandamus  the  trial  of  bis  suit  in 
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the  district  court,  without  paying  the  costs 
In  advance  or  furnishing  bond  and  security 
therefor.  He  shows  that  he  is  too  poor  to 
pay  the  costs,  and,  on  account  of  his  poverty, 
is  unable  to  furnish  a  bond  to  secure  their 
payment.  He  contends  that,  under  the  pro- 
visions of  the  Act  No.  156  of  1912,  although 
he  is  a  citizen  oC  the  state  of  Missouri  and 
has  not  been  domiciled  or  resided  three  years 
In  the  state  of  Louisiana,  he  is  entitled  to 
prosecute  his  suit  against  citizens  of  Louisi- 
ana in  the  courts  of  this  state,  without  previ- 
ously or  at  the  same  time  paying  the  court 
costs  and  without  giving  bond  to  secure  the 
payment  of  costs.   The  statute  provides: 

'TThat  any  person  who  is  a  citizen  of  this  state 
or  who,  if  an  alien,  has  been  domiciled  in  this 
state  for  three  years,  shall  have  the  right  to 
prosecute  and  defend  in  all  the  courts  of  this 
state  all  actions  to  which  he  may  be  a  party, 
whether  as  plaintiff,  intervener  or  defendant^ 
without  the  previous  or  concurrent  payment  of 
costs  or  the  giving  of  bonds  for  costs,  if  be  ia 
nnable,  because  of  bis  poverty,  to  pay  such  costa 
or  to  give  bond  for  the  payment  of  soch  costs," 
•te. 

The  relator  contends  that  this  statute 
fltaonld  not  be  construed  so  as  to  deny  the 
dtlzena  of  other  states  of  the  Union  the 
same  privilege  and  equal  rights  given  to  the 
citizens  of  this  state  by  the  terms  of  the  act, 
because  such  a  construction  would,  he  con- 
tends, violate  section  2  of  article  4  of  the 
Ck>nsUtutlon  of  the  United  States. 

This  statute  does  not  relieve  a  pauper 
4dtizen  of  this  state  of  the  obligation  to  pay 
costs.  The  fourth  section  of  the  act  provides 
that,  U  Judgment  be  rendered  against  a  liti- 
gant who  has  availed  himself  of  the  privilege 
granted  by  the  act,  he  shall  be  condemned  to 
pay  the  costs  Incurred  by  him  and  recover- 
able by  the  other  parties  to  the  suit 

Hence  the  statute  only  relieves  pauper 
citizens  of  this  state  of  the  obligation  of  pay- 
ing court  costs  in  advance  or  as  they  accrue 
or  furnishing  bond  and  security  for  such 
costs.  It  does  not  accord  this  privilege  to 
the  citizens  of  this  state  who  are  able  to  pay 
or  furnish  bond  for  court  costs.  Hence  it 
does  not  grant  a  privilege  or  Immunity  to  all 
the  citizens  of  this  state  or  discriminate 
against  the  citizens  of  other  states.  It 
merely  relieves  the  pauper  or  Indigent  clti- 
jEens  of  this  state,  and  those  of  other  states 
who  have  been  domiciled  in  this  state  for 
three  years,  of  a  certain  burden,  of  which 
this  state  is  not  bound  to  relieve  the  citizens 
of  other  states. 

This  statute  has  no  effect  upon  nonresi- 
dents of  this  state,  but  leaves  them  subject 
to  the  laws  of  this  state  affecting  generally 
the  citizens  of  this  state.  It  has  been  held 
In  other  Jurisdictions  that  a  statute  requiring 
only  nonresidents  to  furnish  bond  and  securi- 
ty for  court  costs  is  valid  legislation.  Haney 
▼.  Marshall,  9  Md.  194;  Cummings  v.  Win- 
go.  31  S.  C.  434,  10  S.  E.  107;  KUmer  v. 
Groome,  19  Pa.  Co.  Ct  339. 

[2]  However,  If  we  should  find  that  the  Act 


No.  156  of  1912  violates  section  2  of  article  4 
of  the  Constitution  of  the  United  States,  we 
would  have  no  power  to  legislate  or  reform 
the  statute  so  as  to  exempt  from  the  opera- 
tion of  the  law,  requiring  all  other  persons  to 
pay  court  costs  in  advance  or  as  they  accrue 
or  to  give  bond  to  secure  them,  the  pauper  or 
indigent  citizens  of  other  states,  who  have 
not  been  domiciled  here  for  three  years. 
Hence  the  relator  has  no  interest  in  attack- 
ing the  constitutionality  of  the  Act  No.  156  of 
1912. 

It  was  decided  by  this  court  ix  the  case  of 
White  V.  McClanahan,  136  La.  25,  64  South. 
940,  in  which  the  present  relator  was  the 
plaintiff,  that: 

"Wliere  one  claims  the  right,  under  Act  No. 
166  of  1912,  to  sue  in  forma  pauperis,  he  most 
be  a  bona  fide  resident  of  this  state,  and  not 
merely  a  wanderer  who  happened  to  be  in  the 
state  at  the  time  that  his  cause  of  action  arose, 
and  who  does  not  remain  here  thereafter." 

For  the  reasons  assigned,  the  relator's  pro- 
ceedings are  dismissed  at  bis  cost,  and  the 
respondent  Jud^  is  discharged  from  the  role 
Issued  herein. 
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HAKDY  V.  COLLINS. 

(Supreme  Court  of  Louisiana.    Jan.  11,  1916. 
On  Application  for  Rehearing,  Feb.  8, 1916.) 

(Byllabui  by  the  Court.) 

1.  DiVOBCK    «=s>324—  JUDQKENT   OT    SePAXA.- 
TION— SUBSEQUBNT     PbOCEEDINOS— SUPPOBT 

OF  Child. 

The  wife  who  has  obtained  a  final  Jadgment 
of  Beparation  from  bed  and  board,  assi^ing  her 
the  custody  of  the  child  of  the  marriage,  can; 
not  thereafter  proceed  by  rule  in  the  separation 
suit  against  the  father  for  alimony  for  the  child. 
Her  remedy  is  by  separate  action. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  i  82«;   Dec.  Dig.  «=»324.] 

2.  DiVORCB     <3=9324— Agbkement*— ElTFOBCE- 

MENT— Sepakation  Surp. 

Where  the  wife,  after  obtaining  a  final  Judg- 
ment of  separation  from  bed  and  board,  entered 
into  an  agreement  with  her  husband  for  the 
settlement  of  their  financial  affairs,  held,  that 
the  husband  could  not  proceed  by  rule  against 
the  wife  in  the  suit  for  separation  to  enforce 
such  agreement,  but  that  his  remedy  is  by  sep- 
arate action. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent. 
Dig.  {  826;   Dec  Dig.  «=>324.] 

O'Niell  and  Provosty,  JJ.,  dissenting  on  re- 
hearing. 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Fred  D.  King,  Judge. 

Action  by  Mrs.  Alice  Lillian  Hardy 
against  William  Andrew  Collins.  PlalntitT, 
having  obtained  Judgment,  ruled  defendant 
to  show  cause  why  he  should  not  be  con- 
demned to  pay  alimony,  and  defendant  sued 
out  a  rule  on  plaintiff  to  show  cause  why 
certain  certificates  of  stock  should  not  be 
sold  and  the  proceeds,  distributed  accord- 
ing to  agreement  From  judgments  over- 
ruling exceptions  to  plaintiff's  rule  and  dis- 
missing   defendant's     rule,     defendant    ap- 
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peala  Judgment  on  rale  for  alimony  re- 
Tersed,  and  rale  ordered  dismissed,  and 
Judgment  dismissing  rale  sued  out  by  de- 
fendant affirmed. 

Dinkelspiel,  Hart  &  Davey  and  Foster, 
Milling,  Brian  &  Saal,  all  of  New  Orleans, 
for  appellant.  Wm.  Wlnans  Wall,  of  New 
Orleans,  for  appellee. 

LAND,  J.  In  May,  1913,  the  plalntiflT  ob- 
tained a  Judgment  of  separation  from  bed 
and  board  from  the  defendant,  for  cause  of 
abandonment,  and  granting  unto  ber  tbe 
permanent  care,  custody,  and  otntrol  of 
tbeir  minor  child,  Dorottiy  Ck)lllns. 

In  June,  1914,  the  plaintiff  ruled  the  de- 
fendant to  show  cause  why  he  should  not  be 
condemned  to  pay  unto  her  the  sum  of  $50 
per  month  for  the  support,  education,  and 
maintenance  of  said  minor. 

Defendant  excepted  to  the  rale  on  the  fol- 
lowing gronnda: 

That  no  claim  for  alimony  was  made  in 
the  original  petition,  nor  (lUowed  in  the 
Judgment  thereon,  and  the  same  cannot  be 
claimed  as  an  incident  to  the  suit,  but  must 
be  sued  for  in  a  separate  proceeding. 

That  said  rale  discloses  no  cause  of  ac- 
tion. 

For  BOBwee  defendant  denied  all  the  al- 
legations contained  In  the  rule,  except  that 
he  was  the  father  of  the  minor,  Dorothy  Col- 
lins, and  that  by  final  Judgment  herein  ren- 
dered the  custody  of  said  child  was  given  to 
the  plaintltr. 

Respondent  averred  that  by  reason  of  said 
judgment  the  support  of  said  child  is  due  by 
the  plaintiff,  unless  plaintiff  should  prove 
in  a  proper  proceeding  that  she  has  no  means 
to  care  for  said  child. 

Respondent  i^lrther  averred  that  he  had 
no  Income  within  the  meaning  of  the  law, 
and  should  not  be  condemned  for  alimony 
herein,  but  that  he  had,  however,  contribut- 
ed to  the  support  of  bis  said  child  beyond 
his  means,  and  expected  to  continue  to  do 
so,  and  that,  the  plaintiff  being  possessed 
of  ample  means  and  steady  Income,  under 
no  circumstances  should  the  respondent  be 
charged  with  more  than  one-half  for  the 
support  of  said  child. 

The  exceptions  were  overruled,  and  after 
trial  the  rule  was  made  absolute,  and  the 
defendant  was  ordered  to  pay  to  the  plain- 
tiff one-half  of  the  costs  of  supporting  the 
minor  child,  Dorothy  Collins,  fixed  at  the 
sum  of  $37.50,  to  be  paid  on  the  1st  day  of 
each  and  every  month. 

It  appears  from  the  record  that  after  the 
Judgment  of  separation  the  plaintiff  agreed 
to  renounce  the  community,  and  she  and 
the  defendant  had  a  full  and  complete  set- 
tlement of  all  their  financial  matters  by  no- 
tarial act,  in  which  the  defendant  acknowl- 
edged his  Indebtedness  to  the  plaintiff  in  the 
sum  of  $12,452.91,  and  to  secure  the  repay- 
ment of  the  same  within  one  year  from  the 
Aate  of  the  act,  together  with  6  per  cent 


per  annum  Interest  thereon  from  April  1, 
1913,  payable  monthly,  defendant  pledged 
and  hypothecated  to  the  plaintiff  $39,000  of 
the  capital  stock  of  the  Belle-Chase  Land 
Company,  Limited,  and  the  defendant  agreed 
and  promised  to  pay  said  amount  within 
said  year.  In  any  and  all  events,  whether 
said  stock  proves  very  valuable  or  not. 

The  act  provided  that  at  the  expiration  of 
the  year  either  party  might  require  the  sale 
of  said  stock  for  the  best  price  obtainable, 
at  private  sale  by  mutual  consent  or  by  pnb- 
Uc  auction  in  the  absence  of  mutual  consent, 
and  for  the  distribution  of  the  proceeds  of 
the  sale  In  such  manner,  as  to  first  satisfy 
the  debt  due  the  plaintiff,  with  the  unpaid 
Interest  thereon,  and,  out  of  the  surplus  (If 
any),  to  pay  to  the  defendant  the  sum  of  $5,- 
000,  with  6  per  cent.  Interest  from  the  date 
and  an  amount  equal  the  interest  paid  or 
advanced  by  him  personally  to  the  plaintiff 
from  said  date,  and  the  remainder.  If  any, 
to  be  equally  divided  between  the  parties. 

On  June  25,  1914,  the  defendant  sued  out 
a  rule  on  the  plaintiff  to  show  cause  why 
said  certificate  of  stock  should  not  be  sold 
and  the  proceeds  of  the  sale  distributed  in 
accordance  with  said  notarial  agreement  be- 
tween the  parties. 

Plaintiff  excepted  to  the.  rule  on  the 
ground  that  plaintiff's  remedy  was  by  ordi- 
nary process.  This  exception  was  sustained 
by  the  court,  and  there  was  Judgment  dis- 
missing defendant's  rule  with  costs. 

Defendant  has  appealed  from  both  judg- 
ments. 

We  shall  first  consider  the  rale  for  ali- 
mony. 

[1]  We  think  that  the  exception  to  the  pro- 
ceeding by  rale  should  have  been  sustained. 
The  demand  therein  is,  by  the  wife  and 
mother,  for  a  contribution  of  $60  per  month 
for  the  support  of  the  child  of  the  marriage. 
This  demand  is  not  incidental  to  the  suit 
for  a  separation  from  bed  and  board,  but 
is  based  on  the  obligation  of  the  father  and 
mother  to  support,  maintain,  and  educate 
the  child  of  the  marriage.  C^vll  Code,  art. 
227. 

We  find  in  article  158  of  the  same  Ck>de 
the  distinct  declaration  that  separation  or 
divorce  does  not  affect  the  rights  of  the  chil- 
dren of  the  marriage,  "but  there  is  no  right 
to  any  claim  on  the  part  of  such  children, 
except  In  the  manner  and  under  the  circum- 
stances where  such  claims  would  have  taken 
place  if  there  had  been  no  separation." 

In  State  v.  Seghers,  124  La.  115,  49  South. 
998,  this  court  held  that  a  parent's  obliga- 
tion to  support  his  child  arises  from  the  fact 
of  paternity,  as  provided  by  Rev.  Civ.  Code, 
art.  227,  and  la  therefore  not  affected  by  a 
divorce,  and  the  assignment  of  the  custody 
of  the  child  to  the  wife;  that  a  divorce  does 
not  deprive  children  of  rights  secured  to 
them  by  law  or  by  the  marriage,  and  under 
Act  No.  34  of  1902,  p.  42,  it  is  a  misdemeanor 
foe  a    father   to   neglect  willfully   to    sup- 
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port  bis  child  In  necessitous  circumstances, 
tliough  he  may  by  divorce  or  otherwise  have 
lost  the  custody  of  the  child. 

In  Hanagrlffe  v.  Hanagrlflfe,  122  La.  1012, 
48  South.  438,  the  plaintiff  wife  obtained  a 
Judgment  of  final  divorce,  which  awarded 
her  the  custody  of  the  children.  The  dis- 
trict court,  however,  refused  to  continue  the 
alimony  allowed  pendente  lite  for  the  sup- 
port of  herself  and  children,  but  reserved 
her  right  to  demand  the  same  In  an  action 
Instituted  for  that  purpose.  Thereafter  the 
divorced  wife  instituted  an  action  to  recover 
alimony  for  her  children,  alleging  her  In- 
ability to  support  them.  The  district  court 
condemned  the  defendant  to  pay  alimony  at 
the  rate  of  HO  per  month,  'and  the  judgment 
was  affirmed  on  appeal.  This  decision  points 
to  a  separate  aiction  as  the  proper  remedy  to 
obtain  alimony  from  the  father  after  Judg- 
ment of  divorce  or  separation  from  bed  and 
board.  The  record  in  the  case  at  bar  in- 
dlcates  that  the  mother  Is  supporting  the 
child,  and  that  her  demand  Is  really  for  a 
contrlbatlon  from  the  father  for  one-half  of 
the  estimated  cost  of  permanent  support, 
maintenance,  and  education. 

We  think  It  Is  manifest  that  such  a  de- 
mand Is  not  incidental  to  the  suit  for  sep- 
aration from  bed  and  board  now  closed  by 
a  Judgment  of  the  court  It  Is  unnecessary 
for  the  court  to  pass  on  the  exception  of 
no  cause  of  action. 

[2]  It  is  equally  clear  that  the  enforcement 
of  the  agreement  of  settlement  between  the 
parties  Is  a  sequel,  and  not  an  Incident,  to  the 
salt  for  separation  from  bed  and  board,  as 
It  was  made  after  the  Judgment  of  separa- 
tion bad  become  final. 

It  Is  therefore  ordered  that  the  Judgment 
on  the  rule  for  alimony  be  reversed,  and  It 
is  now  ordered  that  said  rule  be  dismissed 
as  I^  case  of  nonsuit,  at  the  cost  of  the  plain- 
tiff In   both  courts. 

And  It  la  further  ordered  that  the  judg- 
ment dismissing  the  rule  sued  out  by  the 
defendant  be  affirmed,  at  the  cost  of  the  de- 
fendant In  both  courts. 

On  Application  for  Rehearing. 

FEB  CURIAM.  The  plaintiff  having  an 
Income  sufficient  for  her  support,  and  the 
child  being  supported  by  the  contributions 
of  both  parties,  no  claims  for  alimony  were 
made  in  the  proceedings  for  a  separation 
from  bed  and  board. 

After  the  decree  of  separation  from  bed 
and  board,  the  plaintiff  renounced  the  com- 
munity, and  there  was  a  full  and  complete 
settlement  of  the  claims  of  the  wife  against 
the  husband.  After  this  settlement  the  wife 
by  rule  in  the  separation  suit  sought  to 
compel  the  husband  to  contribute  a  certain 
sum  monthly  to  the  support,  maintenance, 
and  education  of  the  child. 

The  mother  being  able  to  support  the  child, 
and  bound  In  solido  with  the  father  to  do 


80,  the  controversy  Is  really  between  the 
parents  over  the  question  of  their  respective 
contributions  to  their  common  obligation  to 
support,  maintain,  and  educate  the  minor. 

We  know  of  no  law  or  precedent  for  pro- 
ceeding by  rule  in  such  a  case. 

It  may  be  that  a  wife  suing  tor  divorce  or 
separation,  and  for  alimony  for  herself,  may 
proceed  by  rule  for  alimony  for  her  child 
or  children  Intrusted  to  her  custody,  but  no 
such  case  is  here  presented. 

Rehearing  refused. 

O'NIELL,  3.,  dissents,  being  of  the  opinion 
that  the  demand  for  alimony  for  the  minor 
child  la  an  Incident  to  the  main  suit 

PROVOSTT,  J.,  concurs  In  dissent  of 
O'NIELL,  3. 


(m  La.  472) 
No.  20946. 
LAFAYETTE  REALTY  CO.  t.  POEB. 
(Supreme  Court  of  Louisiana.    Jan.  25,  1915.) 

(BvUahu$  bv  the  Court.) 

1.  CotJBTs  «=224  —  JtJBisDicnoK  —  Supamot 
CouBT— Landlord  and  Tknant. 

This  court  has  not  jurisdiction  of  a  suit  by 
a  landlord  to  evict  a  tenant,  when  the  plalntiJI 
alleges  that  the  rental  was  $80  a  month  and 
that  the  lease  has  expired. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S§  487,  608,  609,  614,  616,  617;  Dec.  Dig. 
«=>224.] 

2.  Appxai,  Aifn  Ebbos  «s»791— jTTBisnionoN 

— DlSMISSAI.; 

An  appeal  must  be  dismissed  whenever  it 
appears  that  the  appellate  court  has  not  juris- 
diction of  the  amount  in  dispute.  Therefore  the 
appellee's  motion  to  have  the  appeal  dismissed 
for  want  of  Jurisdiction  must  be  entertained, 
although  it  was  filed  after  he  had  answered  the 
appeal  and  had  prayed  that  the  judgment  ai>- 
pealed  from  be  affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  U  3138-^186;  Dec  Dig.  «=> 
791.] 

3.  CoXniTB     ^3483— JnBI8DI0TI0I»-TKaKSRB 

or  AppaAir— DiBiassAi,. 

The  Act  No.  19  of  1912  gives  this  court  tiie 
right  to  transfer  to  the  Court  of  Appeal  any 
case  within  the  jurisdiction  of  that  court,  but 
the  statute  does  not  compel  us  to  transfer  the 
appeal  instead  of  dismissing  it 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  1288-1290,  1306 ;   Dec  Dig.  <S=»48S.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   George  H.  Theard,  Judge. 

Summary  proceeding  by  the  Lafayette 
Realty  Company  against  William  L.  Poer. 
From  a  dismissal,  plaintiff  appeals.  Appeal 
dismissed. 

Foster,  Milling,  Brian  &  Saal,  of  New  Or- 
leans, for  appellant  Hubert  M.  Ansley,  <A 
New  Orleans,  for  appellee. 

CNIELLs  J.  This  Is  a  summary  proceed- 
ing Instituted  by  the  owner  of  a  certain 
buUdlng  in  J^ew  Orleans,  to  evict  a  tenant 
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or  sublessee  of  a  portion  of  tbe  premises. 
The  suit  was  dismissed  on  an  exception  to 
the  summary  proceeding,  and  the  plalntift 
has  appealed. 

The  defendant  has  filed  two  motions  to 
dismiss  the  appeal.  The  one  based  upon  tbe 
alleged  InsufiBclency  of  the  appeal  bond  can- 
not be  entertained,  because  It  was  filed  later 
than  three  days  after  the  return  day.  If  It 
had  been  filed  within  the  three  days,  it 
would  be  unaTaillng  now  because  it  was 
waived  by  the  appellee's  answer  to  the  ap- 
peal, In  which  he  prayed  that  tbe  Judgment 
be  affirmed. 

In  his  second  motion,  however,  the  appel- 
lee moves  to  dismiss  the  appeal  on  the 
ground  that  the  amount  Involved,  or  the 
matter  In  contest,  is  below  the  Jurisdiction 
of  this  court.  This  cause  for  dismissing  an 
appeal  may  be  suggested  at  any  time  and 
may  even  be  noticed  by  the  court  without 
any  suggestion  from  the  appellee.  His  an- 
swer to  the  appeal  did  not  waive  his  right 
to  have  it  dismissed  for  want  of  Jurisdic- 
tion, because  he  could  not,  by  his  acquies- 
cence or  consent,  confer  Jurisdiction  ratlone 
materlffi.  l^e  expression  in  Holbrook  v.  Hol- 
brook,  82  La.  Ann.  15,  to  tbe  effect  that  a 
motion  to  dismiss  an  appeal  for  a  cause  for 
which  we  might  dismiss  the  appeal  ex  pro- 
prio  mota  cannot  be  considered  unless  filed 
within  three  days  after  tbe  return  day,  can- 
not be  construed  to  mean  that,  if  the  appel- 
lee acquiesces  In  an  appeal,  we  must  consid- 
er and  decide  the  case  even  though  we  have 
no  appellate  Jurisdiction. 

[t,  2]  This  is  not  an  ordinary  suit  by  peti- 
tion and  citation.  It  Is  an  ejectment  pro- 
cess, based  upon  the  provisions  of  Act  No. 
313  of  J.908,  instituted  by  mere  motion,  on 
which  the  defendant  was  ordered  to  show 
cause  within  four  days  why  he  should  not 
vacate  the  premises  occupied  by  him. 

The  allegations  of  the  plaintiff's  motion, 
which  may  be  considered  pertinent  to  the 
question  of  Jurisdiction,  are:  That  the  plain- 
tiff purchased  the  premises  from  the  Whit- 
ney-Central Trust  &  Savings  Bank  on  the 
22d  of  July,  1914;  that,  before  the  pur- 
chase, the  Jackson  Brewing  Company  had 
held  the  premises  under  a  lease  and  bad 
subleased  the  same  to  one  Charles  Schutten 
for  tbe  40  months  commencing  on  the  1st  of 
June,  1911,  and  ending  on  tbe  last  day  of 
September,  1914,  at  tbe  monthly  rental  of 
$450;  that,  in  his  sublease,  Schutten  had 
bound  himself  not  to  sublet  tbe  premises  or 
any  part  thereof  without  the  written  con- 
sent of  the  lessor ;  that,  nevertheless,  mover 
(plaintiff)  was  Informed,  and  therefore  alleg- 
ed, that  Charles  Schutten  had  subleased  a 
part  of  tbe  premises,  that  is,  the  third  floor 
and  half  of  tbe  second  floor,  to  William  L. 
Poer  at  tbe  monthly  rental  of  $80,  from  tbe 


1st  of  October,  1911,  to  the  last  day  of  Sep- 
tember, 1914;  that  this  sublease  to  Poet 
was  made  without  tbe  consent  of  tbe  Jack- 
son Brewing  Company,  or  of  tbe  Xormer 
owners  of  the  property,  or  of  the  mover 
(plaintiff);  that  the  sublease  to  Poer  had 
expired;  that  there  was  no  renewal  of  the 
sublease  to  Schutten,  nor  of  the  sublease  to 
Poer;  that,  although,  in  his  sublease,  Poer 
had  waived  the  notice  to  vacate,  the  mover 
(plalntiflf)  served  a  written  notice  upon  him 
to  vacate,  on  the  23d  of  September,  1914, 
that  is,  more  than  10  days  before  filing  the 
suit,  which  notice  was  disobeyed  and  disre- 
garded by  the  defendant 

In  his  answer,  which  was  filed  with  the 
various  exceptions,  and  has  not  been  heard, 
the  defendant  contends  that  his  lessor,  Schut- 
ten, continues  to  occupy  that  portion  of  the 
premises  not  occupied  by  him  (defendant), 
and  that,  under  the  terms  of  his  contract  wltb 
Schutten,  he  (defendant)  has  the  right  to  oc- 
cupy that  part  of  tbe  premises  leased  by  him 
as  long  as  Schutten  continaes  to  occupy  the  re- 
maining portion  of  the  premises.  He  alleg- 
es that  while  Schutten  continues  to  occupy 
the  premises,  reconduction  takes  place  in  his 
(defendant's)  behalf  under  his  sublease  of  a 
portion  of  the  premises. 

The  issue  presented  by  these  pleadings  is 
not  within  our  appellate  Jurisdiction.  The 
plaintiff  has  not  proceeded  against  the  les- 
see, Schutten,  but  only  against  the  sublessee, 
Poer,  on  an  alleged  contract  of  lease  at  the 
monthly  rental  of  |80.  It  is  alleged  In  the 
plaintiff's  motion  that  the  contract  of  sub- 
lease under  which  Poer  occupies  a  portion 
of  the  premises  has  expired ;  hence  there  is 
no  unexpired  term  to  be  considered.  In 
suits  by  landlords  to  eject  tenets,  the  Juris- 
diction of  the  courts  is  determined  by  tbe 
amount  of  the  monthly  or  yearly  rental. 
R.  S.  2156;  Lauga  v.  Baradat,  127  La.  542, 
53  South.  856.  The  amount  of  even  the 
yearly  rental  in  this  case  is  below  our  Ju- 
risdiction. 

[3]  The  Act  No.  19  of  1912  gives  us  the 
right  to  transfer  this  case  to  the  Court  of 
Appeal,  If  that  court  has  appellate  Jurisdic- 
tion ;  but  the  statute  does  not  compel  us  to 
transfer  the  appeaL  Article  143  of  tbe  C<»i- 
Btltutlon  provides  that  the  Fi^st  dty  court 
shall  have  exclusive  original  Jurisdiction  of 
suits  by  landlords  for  possession  of  leased 
premises  when  the  monthly  or  yearly  rent, 
or  the  rent  for  tbe  unexpired  term  of  the 
lease,  does  not  exceed  $100.  While  we  are 
not  now  called  upon  to  decide  the  questlmi, 
we  have  some  doubt  that  tbe  court  which 
dismissed  this  suit  had  Jurisdiction  to  de- 
cide it.  We  have  concluded  not  to  transfer 
the  case  to  the  Court  of  Appeal. 

For  the  reasons  assigned,  the  appeal  la 
dismissed,  at  the  cost  of  the  appellant 
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No.  20958. 

STATE  T.  JORDAN  et  aL 

(Supreme  Coort  of  Louisiana.    Jan.  2S,  1015.) 

(Syttaliut  (y  the  Court.) 
T-.  JtJBT  «=a59-J'nET  Commission— Vacatioh 

OF  Appointment — Jvdoeb. 

The  election  of  a  Judge  of  a  district  court, 
in  succession  to  one  wlio  lias  resigned,  does 
not  vacate  tlie  appointments  made  by  the  latter 
to  membership  on  the  jury  commission,  and  the 
commission,  so  constitnted,  retains  its  authority, 
as  snob,  until  its  members  are  removed  by  the 
succeeding  judge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  268-272;  Dec.  Dig.  *=>59.] 

2.  Jttbt  €=369— Jubt  CoinaasiONKKS  —  Ap- 

POINTlfENT. 

An  order  for  the  appointment  of  jury  com- 
missioners can  have  no  effect  until  it  has  been 
communicated,  by  the  judge  who  had  the  power 
to  make  it,  to  some  one  dse ;  the  proposed  ap- 
jtointees  being  entitled  to  -a  hearing. 

{Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  ff  268-272;  Dec  Dig.  <8s>59.] 

8.  JuBT  ^=>ti9—JwT  Commission— Yauditt 

OF  ACTTB. 

Neither  the  appointment  of  a  new  jury 
commission  nor  the  withdrawal  of  such  appoint- 
ment can  have  the  effect  of  vitiating  the  action 
taken,  prior  to  such  appointment,  by  the  already 
legally  constituted  commission. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  S8  268-272;    Dec.  Dig.  «=»59.] 

Appeal  from  Twelfth  Judicial  District 
Court.  Parish  of  De  Soto;  John  H.  Boone, 
Judge. 

Jack  Jordan  and  another  were  convicted  of 
murder,  and  appeal.    AfBrmed. 

Elam  &  Lee,  of  Mansfield,  for  appellants. 
K.  G.  Pleasant,  Atty.  Gen.,  W.  M.  Lyles, 
Dlst.  Atty.,  of  Leesville  (O.  A.  Gondran,  of 
New  Orleans,  of  counsel),  for  the  State. 

MONROE,  C.  J.  Defendants  Jack  Jordan 
and  Bob  Jordan  prosecute  this  appeal  from 
a  conviction  of  murder  and  sentence  to 
death. 

The  transcript  discloses  a  bill  of  excep- 
tion to  the  overruling  of  a  motion  to  quash 
the  Indictment  and  a  challenge  of  the  array 
and  a  bill  to  the  overmling  of  a  motion  for 
new  triaL 

[1,  2]  1.  The  matters  set  out  in  the  motion, 
made  part  of  the  first  bill,  are,  in  substance, 
as  follows: 

That  the  grand  and  petit  jnrors  who  acted 
In  the  case  were  drawn,  on  August  26,  1914, 
by  a  commission,  appointed  by  Jndge  Palm- 
er, the  late  Judge  (who  resigned),  and  were 
illegally  drawn,  for  the  reason  that  the 
present  Judge,  Boone  (who  was  elected  to 
succeed  Judge  Palmer),  had,  prior  to  the 
date  of  said  drawing,  appointed  a  new  com- 
mission, differently  composed. 

That  the  procte  verbal  of  the  proceedings 
of  the  "so-called"  commission  does  not  com- 
ply with  Act  182  of  1914,  requiring  the  draw- 
ing of  an  additional  100  Jurors. 


That,  by  reason  of  the  matters  complained 
of,  the  grand  and  petit  Juries  by  which  de- 
fendants were  indicted  and  tried  were  with- 
out legal  authority  in  the  premises,  and  de- 
fendants have  thereby  suffered,  and  will  suf- 
fer, irreparable  injury. 

The  reasons  assigned  by  the  trial  Judge 
for  overruling  the  motion  are  (stating  their 
substance) :  That  the  grand  and  petit  Juries 
by  which  defendants  were  indicted  and  tried 
were  drawn  by  Judge  Palmer,  before  he 
(Judge  Boone)  appointed  any  commission, 
and  were  legally  drawn ;  that  it  is  true  that 
he  (Boone)  issued  an  order  appointing  a  new 
commission,  upon  the  day  of  the  drawing; 
but  that  it  was  issued  at  Many,  in  the  parish 
of  Sabine,  while  the  Juries  were  drawn  at 
Mansfield,  in  the  parish  of  De  Soto;  and 
that,  before  the  derk  of  the  court  had,  or 
could  have,  recdved  his  order,  the  draw- 
ing by  the  Incumbent  commission  had  taken 
place;  and  that  he  withdrew  the  order, 
before  it  had  been  filed  or  entered  upon  the 
minutes  of  the  court;  and,  further  (quot- 
ing): 

"Then  the  only  jury  commissioners  in  and 
for  the  parish  of  De  Soto  were  those  appointed 
by  my  predecessor.  They  acted  and  drew  the 
grand  and  petit  juries  for  said  term  of  court. 
But,  had  I  allowed  the  order  appointing  said 
new  jury  commissioners  to  stand,  the  situation 
would  have  been  the  same,  for  the  pand  and 
petit  juries  for  the  said  court  were  drawn  and 
selected  by  the  legally  constituted  jury  commis- 
sioners, at  the  time  they  acted.  They  acted  and 
selected  and  drew  the  said  juries  before  the  new 
order  appointing  new  jury  commissioners  reach- 
ed the  clerk  of  court.  They  being  the  jury 
commissioners  for  the  parish^  at  the  time  they 
acted,  the  juries  were  certainly  legally  drawn 
and  selected." 

[S]  The  statement  of  the  trial  Judge,  which 
is  sustained  by  the  evidence  taken  upon  the 
trial  of  the  motion,  is  conclusive  of  the  ques- 
tion at  issue.  In  State  ▼.  Bradley,  120  La. 
257,  45  South.  120,  it  was  held  that  Jury 
commissioners  continue  in  office  so  long  as 
the  Judge  by  whom  they  were  appointed,  or 
some  succeeding  Judge,  does  not,  by  affirma- 
tive action,  remove  them.  From  the  evi- 
dence to  wliich  we  have  referred,  it  ajh- 
pears  quite  likely  that  the  incumbent  com- 
missioners had  completed  their  work  before 
Judge  Boone's  order  appointing  others  had 
been  even  mailed  to  the  clerk,  and,  per- 
haps, before  he  had  written  it  It  would 
therefore  be  immaterial  whether  be  after- 
wards withdrew  the  order,  or  not  But  we' 
find  nothing  In  the  law  or  in  the  reason  of 
the  law  (Act  No.  135  of  1898,  {  3)  to  prevent 
his  withdrawing  It,  or  which  would  give  to- 
either  the  appointment  or  the  withdrawal 
of  it  the  effect  of  vitiating  the  action,  taken 
prior  to  the  appointment,  by  the  commis- 
sioners legally  in  office. 

In  the  cases  of  State  v.  Taylor,  44  La. 
Ann.  783,  11  South.  132,  and  State  v.  Mur- 
ray, 47  La.  Ann.  912,  17  South.  424  (to  which 
counsel  for  defendants  refer),  this  court  had 
occasion  to  construe  so  much  of  section  8  of' 
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Acts  44  of  1877  and  89  of  1894,  as  pro- 
vides that  "the  evidence  of  sncb  selection 
and  appointment  (by  the  Judge,  or  Jury  com- 
missioners) shall  be  entered  upon  the  min- 
utes," etc.,  and  held,  in  the  one  case,  that 
the  requirement  was  directory,  and  that  the 
failure  of  the  clerk  to  make  the  entry  did 
not  nullify  the  appointments;  and,,  in  the 
other  case,  that  the  clerk  had  made  the  en- 
try, though  not  during  the  session  of  the 
court,  because  the  appointments  were  made 
during  vacation.  In  both  cases,  the  Judge 
had  unburdened  his  own  mind  of  the  ap- 
pointments, and  the  commissioners  had  qual- 
ified and  acted.  In  the  instant  case,  if,  be- 
fore the  commissioners,  then  in  office,  had 
taken  the  action  here  complained  of,  the 
Judge  had  made  up  bis  mind  whom  he  in- 
tended to  appoint  in  their  places  or  had 
written  an  order  making  the  appointments, 
no  one  knew  it  but  himself,  and  no  order 
can  be  given  effect  so  long  as  all  knowledge 
of  it  is  confined  to  the  peiBon  who  has  the 
right  to  give  it;  for,  surely,  the  prospec- 
tive appointees  are  entitled  to  be  heard. 

The  other  points  suggested  In  the  motion 
bare  been  abandoned. 

2.  The  motion  for  new  trial  and  the  bill 
to  the  overruling  of  the  eame  appear  to 
have  been  predicated  on  the  supposed  error 
in  the  overruling  of  the  motion  which  we 
have  thus  considered. 

Judgment  affirmed. 
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No.  20471. 

CALVO  V.  CITY  OF  NEW  ORLEANS. 

(Supreme  Court  of  Louisiana.    Jan.  26,  1915.) 

(Byllabut  by  the  Court.) 
Municipal    CoBPosATions    «=>625  —  Obdi- 

NANCE— VAUniTT— OpEBATION  OF  BuSINESa 

A  city  ordinance,  which  makes  it  unlawful 
to  establish  or  operate  any  sort  of  business 
whatsoever  on  a  named  public  street  of  New 
Orleans,  is  ultra  vires  of  the  charter,  unreason- 
able, and  invalid. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  It  1378,  1379;  Dec. 
Dig.  «=»626.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans ;  T.  O.  W;  BUls,  Judge. 

Injunction  by  Justin  Calvo  against  the 
C^ty  of  New  Orleans.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Andrew  M.  Buchmann,  Asst  City  Atty., 
and  Isslah  D.  Moore,  City  Atty.,  both  of  New 
Orleans,  for  appellant  E.  A.  O' Sullivan,  of 
New  Orleans,  for  intervener.  W.  S.  Lewis, 
of  New  Orleans,  for  appellee. 

SOMMERVILLB,  J.  Plaintlfl  is  a  lessee  of 
property  in  CarroUton  avenue,  in  the  dty  of 
New  Orleans,  in  wlilch  he  conducts  a  dry 
grocery.  He  was  arrested  for  violating  a 
city  ordinance  which  declares  it  unlawful  "to 


establish  or  operate  any  sort  of  business 
whatever  on  CarroUton  avenue."  Ordinance 
New  Council  Series,  9219,  a.AopteA  November 
20,  1912. 

Plaintiff  alleges  that  he  has  been  warned 
by  the  city  police  that  they  would  close  bis 
place  of  business,  and  he  asks  the  court  to. 
enjoin  the  city  and  its  officers  from  interfer- 
ing with  him  and  his  property,  on  the  ground 
that  the  ordinance  referred  to  is  unconstitu- 
tional, ultra  vires  of  the  commission  council, 
unreasonable,  extortionate,  and  undertakes  to 
deprive  him  of  his  proper^  without  due  pro- 
cess of  law. 

The  city  answers  that  in  section  1,  par. 
(e),  of  its  charter  (Act  159  of  1912,  p.  253), 
the  Legislature  has  provided  that: 

"The  city  shall  also  have  all  powers,  privi- 
leges and  functions  which,  by  or  pursuant  to 
the  Constitution  of  this  state,  have  been,  or 
could  be,  granted  to  or  exercised  by  any  city." 

And  that  it  is  also  provided  In  the  charter, 
section  6,  par.  2  (c),  that  the  commission 
council  shall  pass  ordinances  to  regulate  the 
location  and  inspection  of  "all  places  Of  busi- 
ness likely  to  be  or  (which  may)  become  detri- 
mental to  healtb  or  comfort,"  etc.  And  far- 
ther that  the  commission  council  adopted 
Ordinance  No.  9219,  N.  C.  S.,  and  forbade  tbe 
establishment  of  business  houses  on  CarroU- 
ton avenue  for  the  comfort  of  the  residents 
and  property  owners  on  that  avenue. 

Tbe  trial  court  adjudged  the  ordinance  un- 
reasonable ;  and  the  city  has  appealed. 

The  Legislature  long  since  authorized  tbe 
city  of  New  Orleans  to  regulate  the  location 
of  stables,  dairies,  and  aU  places  of  business 
likely  to  be  or  to  become  detrimental  to 
healtb:  and  in  1802  It  increased  tbe  au- 
thority of  tbe  dty  over  "all  places  of  bnal- 
ness  likely  to  be  or  which  might  become  detri- 
mental to  health  or  comfort"  A  similar  pro- 
vision is  in  tbe  dty  charter  of  1912.  Bat  tbe 
dty  council,  while  it  had  sncb  power  since 
1902,  has  not  attempted  to  exclude  "any  sort 
of  business  whatsoever  on"  any  street  or 
avenue  of  the  dty  for  tbe  "comfort"  of  the 
residents  and  property  owners  on  that  iiartlc- 
ular  avenue,  unless  the  ordinance  now  nnder 
consideration  does  so.  But  the  Leglalatan 
did  not  intend  to  give  to  the  commission 
council  any  such  right  In  tbe  section  quoted 
from. 

(Titles  have  general  police  powers,  and  the 
dty  of  New  Orleans  is  given.  In  its  cbart«, 
tbe  right  to  open  and  keep  open  all  streets, 
to  suppress  nuisances,  to  regulate  the  loca- 
tion. Inspection  and  deanalng  of  dairies, 
stables,  slaughterhouses,  certain  factories, 
blacksmith  shops,  places  where  dangerous 
articles  may  be  stored,  to  close  houses  and 
places  for  the  sale  of  Intoxicating  liquors 
where  the  public  safety  may  require  it,  to 
dose  gambling  houses,  and  other  places.  It 
is  not  given  the  right  to  suppress  legitimate 
business  on  the  streets  of  the  dty,  unless 
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and  imtll  each  basLnesa  has  become  a  nui- 
sance, or  It  Is  likely  to  become  detrimental  to 
tbe  bealtb  or  comfort  of  tbe  citizens  gen- 
erally. 

The  ordinance  under  consideration  was  not 
passed  for  any  of  these  purposes.  It  de- 
clares plainly: 

"The  object  and  purpose  of  this  ordinance 
(is)  to  confine  buildings  on  said  avenne  for  res- 
idential purposes  only." 

The  character  of  business  on  CarroUton  av- 
enue Is  not  regarded  In  the  ordinance.  It 
(the  ordinance)  was  not  adopted  to  safeguard 
Ute  pubUc  health,  safety,  morals,  comfort,  or 
general  welfare.  It  embraces  aesthetic  con- 
siderations only ;  and  these  are  not  named  in 
the  dty  charter  as  matters  for  consideration 
by  the  commission  council. 

The  aesthetic  does  not  fall  within  the  exer- 
cise of  the  police  power.  It  is  not  such  a 
necessity  as  will  authorize  the  police  to  inter- 
fere with  liberty  of  action  and  property 
rights  of  tbe  indlTidual  citizen. 

The  other  ground  of  defense  that  "the  city 
Shall  also  have  all  powers,  privileges  and 
functions  which,  by  or  pursuant  to  the  Con- 
stitution of  this  state,  have  been,  or  could 
be,  granted  to  or  exercised  by  any  dty,"  and 
that  the  commission  council  had  the  right 
thereunder  to  adopt  the  ordinance.  Is  with- 
out merit  Defendant  has  not  pointed  the 
court  to  any  city  which  exercises  the  power 
of  prohibiting  all  buslnees  from  a  public 
street,  and  which  restricts  its  use  for  resi- 
dential purposes. 

Judgment  affirmed. 


(138  La.  4«] 

No.  20005. 

LBITZ  T.  CITT  OF  NEW  ORLEANS  et  aL 

(Supreme  Court  of  Louisiana.    Jan.  25,  1915.) 

(ByUdbu*  ly  th«  Court.) 

MUNICIFAL  COBPOKATIONS  «=>337  —  PAVINO 

CoNTRACTB— Award — Readvebtisemint. 
Where  the  lowest  bidder  to  whom  contracts 
for  paving  have  been  awarded  aclcnowledged  his 
inability  to  give  satisfactory  security,  as  requir- 
ed by  the  city  charter,  the  contracts  may  be 
awarded  to  tbe  next  lowest  bidder  without  re- 
advertisement 

[E^.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  864,  865;  Dec.  Dig. 
«=»337.] 

Appeal  from  CJlvil  District  Court,  Parish 
of  Orleans;  George  H.  Th^ard,  Judge. 

Injunction  by  Frederidc  Leitz  against  the 
City  of  New  Orleans  and  others.  From  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Frank  Wm.  Hart,  of  New  Orleans,  for 
appellant  McCloskey  &  Benedict,  of  New 
Orleans,  for  appellee  Orasser  Contracting 
Co.  John  J.  Beilley,  Asst  City  Atty.,  and 
I.  D.  Moore,  City  Atty.,  both  of  New  Orleans, 
for  appellee  City  of  New  Orleans.    Denegre, 


Leovy  ft  Chafle,  of  New  Orleans,  foi*  appellee 
Barber  Asphalt  Paving  Co. 

LAND,  J.  "This  Is  a  suit  to  enjoin  and  re- 
strain the  city  of  New  Orleans  from  award- 
ing certain  contracts  for  street  paving  and 
subsurface  drainage  to  the  second  lowest  bid- 
ders therefor.    •    •    • 

"The  facts  are  that  the  city  of  New  Or- 
leans advertised  for  bids  for  three  items  of 
street  paving  and  subsurface  drainage,  which 
bids  were  to  be  received  and  opened  on  July 
13, 1914.  When  the  bids  were  opened  it  was 
found  that  one  Preston  Hemdon  was  the 
lowest  bidder,  and  in  due  course^  on  July  21, 
1914,  tbe  commission  council  of  the  city  of 
New  Orleans  adopted  three  ordinances,  ac- 
cepting the  bids  of  Hemdon,  awarding  him 
the  work,  and  authorizing  the  mayor  to  sign 
and  execute  the  necessary  contracts  with 
him  therefor. 

"After  these  ordinances  had  been  adopted, 
accepting  the  bids  of  Hemdon,  and  awarding 
him  the  work,  but  before  the  contracts  had 
been  signed,  it  developed  that  Herndon  would 
not  be  able  to  fumlsh  security,  as  required 
by  law,  for  the  faithful  performance  of  the 
contracts.  Upon  this  fact  being  called  to 
the  attention  of  the  commission  council  by 
Hemdon,  the  ordinances  adopting  his  bids 
and  awarding  him  the  work  were  rQ)ealed, 
and  thereupon  ordinances  were  adopted  ac- 
cepting the  bids  of  the  Orasser  Contracting 
Company  and  the  Barber  Asphalt  Paving 
Company,  each  for  a  portion  of  the  work; 
these  companies  being  the  respective  second 
lowest  bidders  therefor.  By  these  ordinanc- 
es, the  mayor  was  authorized  to  sign  and  ex- 
ecute the  necessary  contracts  with  these  two 
companies." 

The  foregoing  statement  of  the  case  is 
copied  from  plaintiff's  brief. 

After  a  hearing  the  court  a  qua  refused  to 
grant  the  injunction  prayed  for,  and  dismiss- 
ed the  suit    The  plaintiff  appealed. 

The  decision  of  the  case  hinges  on  the 
proper  construction  of  that  portion  of  section 
60  of  Act  No.  159  of  1912  (the  present  city 
charter)  which  reads  as  follows,  to  wit: 

"Sec.  60.  All  contracts  for  public  worlcs,  or 
for  materials  and  supplies,  ordered  by  tbe  com- 
mission council,  exceeding  five  hundred  dollars 
in  amount,  shall  be  offered  by  the  commissioner 
of  public  finances  by  public  auction  after  ten 
days  advertisement,  and  given  to  the  lowest  bid- 
der who  can  furnish  security  satisfactory  to  the 
commission  council;  or  same  shall,  at  the  dis- 
cretion of  the  commission  council,  be  advertised 
for  proposals  to  "be  delivered  to  tbe  commission- 
er of  public  finance  in  writing,  sealed,  and  to- 
be  opened  by  the  commissioner  of  public  finance 
in  the  presence  of  the  commission  council,  and 
given  to  the  person  making  tbe  lowest  proposal 
therefor,  who  can  furnish  security  satisfactory 
to  the  commission  council." 

The  contention  of  the  plaintiff  is  that  un- 
der said  section — 

"when  Hemdon  failed  to  sign  tbe  contracts  and' 
furnish  security,  tbe  matter  was  ended,  and  tb« 
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only  thing  left  for  tlie  commission  council  to 
do  was  to  readvertise  for  bids." 

The  position  of  the  defendants  Is  that: 
"Herndon  was  not  the  lowest  bidder,  for  the 
reason  that  he  could  not  furnish  security  satis- 
factory to  the  commission  council,  and  that 
body  acted  within  its  powers  when  it  awarded 
the  contracts  to  the  next  lowest  bidders,  who 
were  able  to  furnish  security  satisfactory  to  it." 

The  only  precedent  cited  by  the  plaintiff 
iB  Twlss  T.  City  of  Port  Huron,  63  Mich. 
628,  30  N.  W.  177,  as  holding  that: 

"Where  a  city  charter  required  all  contracts 
for  public  improvements  to  be  let  to  the  lowest 
bidder,  and  one  of  four  bidders  on  a  grad- 
ing" contract,  "whose  bid  was  the  lowest,  was 
allowed  to  withdraw  the  same  on  the  ground  of 
an  alleged  mistalte  in  amount,  and  the  contract 
was  awarded  to  the  next  lowest  bidder,  without 
teadvertisement,  held  illegal,  and  that  such  re- 
advertisement  should  have  been  ordered  by  the 
council,  which  bad  no  power  to  deprive  the 
city,  and  the  parties  who  would  be  assessed, 
of  tne  benefit  of  a  letting  to  the  lowest  bidder.' 

Connsel  for  the  plaintiff  says  in  his  brief: 
'^t  is  true  that  in  the  cited  case  there  was  col- 
lusion between  the  two  of  the  bidders,  but  this 
fact  did  not  affect  the  matter  according  to  the 
court" 

The  opinion  in  that  case  does  not  set  forth 
the  provisions  of  the  charter  relative  to  the 
letting  of  contracts  for  public  Improvements, 
bat  after  stating  facts,  indicating  fraudulent 
collusion  between  the  bidders,  and  that  the 
lowest  bidder  had  made  no  mistalce  as  to 
amounts,  proceeded  as  follows: 

"Whether  the  council  Imew  or  did  not  know 
these  facts  is  unimportant.  They  had  no  power 
to  deprive  the  city,  and  the  parties  who  would 
be  assessed,  of  the  benefit  of  a  letting  to  the 
lowest  bidder.  It  should  have  been  advertised 
over  again,  and  the  other  bidders  might  have  re- 
vised their  bids." 

The  same  court  further  held  that  the  pro- 
ceedings were  void  because  the  resolution 
calling  for  proposals  had  not  been  signed  by 
the  mayor,  as  required  by  the  city  charter. 
One  of  the  four  justices  dissented.  The  first 
section  of  the  syllabus  of  the  case  reads  as 
follows:    ' 

"Where  the  charter  of  a  municipality  requires 
that  contracts  for  public  improvements  be  let 
to  the  lowest  bidder,  the  city  council  has  no 
power  to  release  the  lowest  bidder  from  his  of- 
fer without  advertising  again,  and  allowing  the 
other  bidders  to  revise  their  bids." 

In  the  case  at  bar  the  dty  council  did  not 
release  the  lowest  bidder  on  the  ground  of  er- 
ror and  mistake  in  his  proposal  as  in  the 
case  just  cited,  but  he  was  unable  to  quali- 
fy as  such  by  giving  the  security  required 
by  the  city  charter. 

In  Gibson  y.  Owens  (1893)  115  Mo.  258, 
21  S.  W.  1107,  the  court  held,  as  set  forth 
in  the  syllabus,  that: 

"Under  an  ordinance  requiring  city  contracts 
to  be  awarded  to  'the  lowest  reliable  and  respon- 
sible bidder  who  will  sufiiciently  guarantee  the 
performance  of  said  work,'  a  dty  engineer,  who 
has  selected  the  lowest  bidder,  may,  where  such 
bidder  refuses  to  enter  into  contract  and  give 
the  guaranty  required,  award  the  contract  to 
the  next  lowest  bidder,  without  readvertising 
for  bids." 


On  this  point  the  court  inter  alia  said : 

"We  do  not  think  the  power  of  the  engineer 
exhausted  when  he  made  the  selection  among 
the  bidders  of  the  one  regarded  the  lowest  The 
reliability  •  •  •  of  the  bidder  could  not  then 
have  been  determined.  This  preliminary  selec- 
tion was  not  a  letting  of  the  contract  within  the 
fair  intent  and  meaning  of  the  ordinance,  but 
was  necessarily  conditioned  upon  compliance  on 
the  part  of  the  bidder  with  the  other  require- 
ments." 

Gibson  T.  Owens,  supra,  and  other  cases, 
have  been  dt6d  in  support  of  the  doctrine 
that: 

"Where  the  lowest  bidder  to  whom  the  con- 
tract has  been  awarded  fails  to  comply  with  the 
conditions  thereof,  the  contract  may  t>e  awarded 
to  the  next  lowest  bidder  without  readvertise- 
ment"  A.  &  E.  Enc.  of  Law  (2d  Ed.)  p.  1167; 
Id.  1168. 

We  approve  this  doctrine  as  reasonable  and 
as  well  calculated  to  avoid  unnecessary  de- 
lays and  expenses  in  awarding  contracts  for 
public  improvements. 

Judgment  affirmed. 


(13«  La.  «7) 
No.  20944. 

HUmO   SASH  «  DOOR   00.  v.   AIXBN 
MFG.  CO.,  Limited. 

In  re  ALLEN  MFG.  CO.,  Limited. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1816. 
Rehearing  Denied  Feb.  8,  1916.) 

(Byllahui  by  the  Oowrt.) 

Sales  ®=»347— Acckptanck  ttndeb  Pbotbwt— 
Waivkb   of   RiOEn  —  Subsbqueni   Aobeb- 

MENT. 

Where  the  defendant  gave  an  order  to  the 
plaintiff  for  the  manufacture  of  a  certain  lot  of 
doors,  sash,  transoms,  etc.,  out  of  "Western 
pine,  and  the  plaintiff  accepted  the  order,  but 
manufactured  tne  articles  out  of  "spruce,"  and 
shipped  them  to  the  defendant,  which  accepted 
the  articles  under  protest,  reserving  its  right 
to  claim  a  certain  deduction  from  the  contract 
price,  and  the  plaintiff  refused  to  allow  any  de- 
duction on  the  ground  that  the  term  "Western 
pine"  and  "spruce"  mean  the  same  kind  of 
wood ;  but  thereafter,  by  agreement  of  the  par- 
ties, the  defendant  paid  the  contract  price,  less 
the  deduction  claimed,  and  the  question  of  the 
deduction  was  left  open  to  be  "adjusted  by  arbi- 
tration or  by  the  courts."  Held,  in  a  suit  by  the 
plaintiff  to  recover  the  unpaid  portion  of  the 
purchase  price,  that  the  question  of  defendant's 
right  to  accept  the  articles,  under  protest,  bad 
been  eliminated  by  the  subsequent  partial  exe- 
cution of  the  contract  nnder  the  agreement  of 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  if  962-972;   Dec.  Dig.  <&=9347.] 

Action  by  the  Huttlg  Sash  &  Door  Com- 
pany against  the  Allen  Manufticturlng  Com- 
pany, limited.  Each  party  recovered.  The 
Judgment  for  defendant  was  reversed  by  the 
Court  of  Appeal,  and  it  applies  for  certiorari 
or  writ  of  review.  Judgment  of  Court  of  Ai>- 
peal  reversed,  and  Judgment  of  district  court 
affirmed. 

Herndon  &  Herndon,  of  Shreveport,  for 
plaintiff.  Thatcher  &  Welsh,  of  Shreveport, 
for  applicant 
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On  Motion  to  Dismiss. 

LAND,  J.  Plaintiff  has  moved  to  dismiss 
the  foregoing  application  on  the  ground  that 
the  afiSdavit  attached  thereto  made  by  F. 
Thatcher,  Esq.,  attorney  for  the  petitioner, 
who  deposed  that  the  president  of  the  peti- 
tioning company  was  absent  from  the  parish 
of  Caddo,  was  Lnsufflcient,  in  that  it  did  not 
state  that  there  was  no  other  officer  of  said 
company  in  said  parish  authorized  to  make 
the  affldaTlt.  The  motion  sets  forth  that 
the  vice  president  and  the  secretary-treasurer 
of  said  company  were  residents  of  said  par- 
Isli,  but  does  not  aver  that  either  of  them 
was  present  in  the  parish  when  the  affidarit 
was  made,  nor  does  it  show  what  powers,  If 
any,  were  conferred  by  the  charter  or  by- 
laws on  such  officers  to  represent  the  com- 
pany In  matters  of  litigation. 

The  motion  to  dismiss  is  therefore  over- 
ruled. 

On  the  Merita. 

Plaintiff  sued  the  defendant  to  recover  the 
sum  of  $275,  alleged  balance  due  on  account 
for  sash,  doors,  transoms,  etc.,  manufactured 
on  order,  and  delivered,  and  used  by  the  de- 
fendant. Plaintiff  in  Its  amended  petition, 
alleged  that  the  original  order  called  for 
"Western  pine,"  and  that  the  material  fur- 
nished by  the  plaintiff  was  In  "spruce,"  syn- 
onymous with  "Western  pine"  In  the  lumber 
trade. 

The  account  attached  to  the  petition  shows 
that  the  original  amount  was  $1,157.87,  and 
that  the  defendant  was  credited  thereon  with 
$882.97,  leaving  a  balance  of  $276  to  fbe 
debit  of  the  account 

The  defendant  filed  a  voluminous  answer, 
giving  all  the  details  of  the  transaction  from 
the  beginning  to  the  end.  Defendant  averred 
that  the  contract  called  for  pine,  and  not 
spruce;  that  the  building  contractors,  to 
whom  the  defendant  had  sold  the  shipment  as 
pine,  rejected  the  same  when  they  discovered 
that  it  was  spruce;  that  defendant  at  <Hice 
wired  plaintiff  its  protest,  and  later  wrote 
that  the  contractor  would  not  accept  the 
goods  unless  a  deduction  of  $325  was  allow- 
ed ;  that  plaintiff,  after  a  considerable  delay, 
wrote  defendant  that  "spruce"  came  under 
the  heading  of  "Western  pine,"  and  that  the 
material  shipped  was  in  compliance  with  the 
order,  and  refused  to  make  the  allowance; 
that  defendant,  t>eing  unable  to  procure  pine 
material  elsewhere  In  time  to  fill  his  con- 
tract with  the  building  contractors,  final- 
ly allowed  them  a  deduction  of  $275,  and 
accepted  the  shipment  under  protest,  and  so 
notified  the  plaintiff,  defendant  reserving  the 
right  to  hold  the  plaintiff  responsible  for 
said  amount  The  answer  averred  that  the 
defendant  paid  plaintiff's  account  less  the 
amount  of  $275,  which  was  a  reasonable 
allowance  in  the  Interest  of  both  parties  to 
the  contract.  The  answer  further  averred 
that  plaintiff  had  failed  to  comply  with  Its 


contract  to  deliver  "Western  pine"  material, 
and  prayed  tliat  plaintiff's  demand  be  reject- 
ed, and,  in  the  alternative,  for  Judgment  in 
reconvention  against  the  plaintiff  In  the  sum 
of  $275,  with  Interest 

The  case  was-  tried,  and  there  was  Judg- 
ment in  favor  of  the  plaintiff  for  $275,  with 
interest  and  costs,  and  Judgment  In  favor  of 
the  defendant  for  $250,  with  Interest  and 
costs  on  its  reconventlonal  demand.. 

Plaintiff  appealed  to  the  Court  of  Appeal, 
which  reversed  the  Judgment  in  favor  of 
the  defendant  The  case  comes  before  us  on 
a  writ  of  review. 

The  opinion  of  the  Court  of  Appeal  states 
that  the  defendant  sent  the  plaintiff  Its  check 
for  $789.70  In  payment  of  the  account  due  it 
after  deducting  the  amount  of  $275,  and  the 
plaintiff  returned  the  check  with  the  state- 
ment that  It  would  accept  it  In  part  payment 
of  its  account  but  not  full  payment  The 
court  however,  failed  to  state  that  the  ac- 
count sued  on  shows  that  the  amount  of  the 
check  was  subsequently  credited  to  the  ac- 
count of  the  defendant  leaving  a  balance  of 
$275  in  dispute. 

A  letter  in  the  record  from  the  plaintiff  to 
the  defendant  reads  in  vaxt  as  follows: 

"August  26,  1911. 

"Gentlemen:  Tonr  letter  of  the  24th  day  is 
received  and  contents  carefully  noted. 

"In  reply  wish  to  state  we  are  perfectly  will- 
ing to  accept  your  check  for  $799.70  as  part 
payment  of  your  account  and  leave  the  amount 
which  yon  deduct  of  $275.00  stand  until  this 
matter  is  either  adjusted  by  arbitration  or  the 
courts." 

Four  days  later  credit  for  the  amount  of 
$799.70  was  given  to  the  defendant  on  his 
account  with  the  plaintiff.  This  settlement 
left  the  plaintiff  a  creditor  for  $275,  subject 
to  the  defendant's  counterclaim  for  the  same 
amount,  and  was  a  practical  acknowledgment 
of  defendant's  right  to  accept  the  goods  un- 
der protest 

As  to  the  kind  and  quality  of  the  material 
to  be  furnished  under  the  contract  between 
the  parties,  the  Court  of  Appeal  said: 

"The  only  question  of  fact  in  the  case  is 
whether  or  not  spruce  is  included  in  the  term 
Western  pine  or  white  pine. 

"There  were  a  numl]er  of  witnesses  on  this 
point,  and,  while  the  preponderance  of  the  testi- 
mony is  with  the  defendant  and  in  support  of 
the  negative  side  of  the  proposition,  there  is 
enough  on  the  other  side  to  make  it  probable  at 
least  that  plaintiffs  are  not  acting  in  bad  faith 
in  contendmg  as  they  do. 

"It  may  be  that  custom  to  which  they  refer 
prevails  to  a  greater  extent  in  their  lowlity 
than  it  does  here." 

On  the  law  of  the  case  the  Court  of  Ap- 
peal held  that  the  contract  could  not  be 
rejected  in  part  and  accepted  in  part,  citing 
the  Am.  &  Eng.  Ency.  of  Law  to  the  effect 
that  a  rejection,  to  be  effectual,  must  be  un- 
conditional, and  that  any  act  done  by  the 
buyer  wldcb  he  would  have  no  right  to  do, 
unless  as  owner  of  the  goods,  amounts  to  an 
acceptance. 

Defendant  claimed  fbe  right  to  accept  the 
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articles  under  protest,  wltb  reserration  of 
Ms  claim  for  a  reduction  of  the  price  on  ac- 
count of  the  defective  quality  of  the  material. 
Plaintiff,  In  its  letter  of  August  26,  1911,  con- 
ceded this  right,  by  agreeing  to  leave  the 
question  of  the  deduction  of  $275  to  be  "ad- 
justed by  arbitration  or  by  the  courts."  This 
action  waa  instituted  for  the  very  purpose  of 
adjusting  the  matter  through  the  courts.  All 
other  questions  were  settled  in  August,  1911, 
by  the  payment  and  receipt  of  the  balance  of 
the  price  of  the  sale. 

It  U  therefore  ordered  that  the  judgment 
of  the  Court  of  Appeal  herein  be  reversed, 
and  It  is  now  ordered  that  the  judgment  of 
the  district  court  herein  be  affirmed;  costs  In 
both  appellate  courts  to  be  paid  by  the  plaln- 
tlft. 


(136  La.  491) 


No.  20853. 


DKBYFUS   ▼.  AMERICAN  BONDING   CO. 
et  aL 

(Supreme  C!ourt  of  Louisiaaa.  Nov.  4,  1914. 
On  the  Merits,  Jan.  11,  1015.  Rehearing  De- 
nied Feb.  8,  1915.) 

■    (BvUaiut  bn  tKe  Oovrt.) 

1.  Afpbal  aitd  Ebbob  «=>801  —  Morioit  to 
Disuiss— Dktebmination. 

In  determining  whether  an  appeal  should 
be  dismissed,  this  court  will  not  decide  or  con- 
sider an  issue  raised  in  the  motion  to  dismiss 
the  appeal,  which  properly  belongs  to  the  mer- 
its. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  il  3161-3164 ;  Dec  Dig.  «=» 
801.] 

On  the  Merits. 
(Additional  SyllaiiM  by  Bditoriai  Btaff.) 

2.  CORTBAOTS  «=s>214— BUItDINO   CONTRACT— 

CoNSTBUomoN— Time  or  Payments. 

Under  a  building  contract  binding  the  con- 
tractor to  construct  eight  cottages,  "said  work" 
to  be  done  in  conformity  with  the  specifications, 
and  to  be  commenced  at  once  and  continued  un- 
interruptedly to  completion,  and  providing,  "in 
reference  to  each  cottage,"  that  one-fifth  of  the 
price  should  be  paid  when  the  "building"  was 
framed,  one-fifth  when  it  was  inclosed,  one-fifth 
when  the  second  coat  of  plastering  was  on, 
one-fifth  when  the  "building"  was  completed  and 
accepted,  and  the  balance  16  days  after  com- 
pletion and  acceptance  of  the  "work,"  such  bal- 
ance was  payable  15  days  after  the  completion 
and  acceptance  of  each  building,  and  the  owner 
was  not  required  to  retain  it  until  completion 
and  acceptance  of  all  the  buildings. 

[Ed.  Note. — ^For  other  cases,  see  Contracts, 
Cent.  Dig.  §§  980-995;  Dec.  Dig.  <S=»214.] 

S.  Mechanics'  Liens  4s»238  —  Couplbtion 
OF  Building  —  Notice  —  Ebbob  in  Datk  — 

Conclusiveness. 

That  a  notice  of  completion  of  a  building 
registered  by  an  owner  erroneously  fixed  the 
date  at  a  date  later  than  the  true  date  did  not 
render  premature  certain  payments  made  by 
him  less  than  45  days  after  such  erroneous  date, 
where  they  were  not  made  until  after  the  45 
days  given  materialmen  by  Act  No.  167  of  1912, 
within  which  to  record  their  liens. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  {  420 ;   Dec.  Dig.  «=>288.] 


Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Porter  Parker,  Judge. 

Action  by  Jules  S.  Dreyfus  against  the 
American  Bonding  Company  and  others. 
From  a  judgment  for  plalntlfl,  the  defend- 
ant named  appeals.    Affirmed. 

Solomon  Wolf,  of  New  Orleans,  for  appellant 
A.  D.  Danziger,  of  New  Orleans,  for  appellee 
Dreyfus.  Fred  C.  Marx,  for  appellee  Louisiana 
Cypress  Lumber  Co.,  Limited.  Dart,  Kernan  & 
Dart,  of  New  Orleans,  for  appellee  J.  J.  Clarke 
Co. 

On  Motion  to  Dismiss  the  Appeal. 

O'NIELL,  J.  [1]  This  is  a  concursus  pro- 
ceeding in  which  the  surety  on  tl«  bond  of 
the  contractor  has  appealed  from  a  jndgmrat 
approving  the  report  of  .the  commissioner. 
The  materialmen  have  moved  to  dismiss  the 
appeal  on  the  ground  that  the  appellants* 
exceptions  taken  to  the  report  do  not  refer 
to  the  findings  In  favor  of  the  materialmen. 
If  they  had  taken  this  view  of  the  excep- 
tions In  the  district  court,  they  should  have 
moved  for  a  confirmation  of  the  findings  in 
their  favor,  when  the  delays  for  filing  excep- 
tions expired.  On  the  contrary,  the  excep- 
tions were  regarded  as  objections  to  the 
findings  in  favor  of  the  materialmen,  as  well 
as  the  owner  of  the  buildings,  and  the  judg- 
ment of  confirmation  was  rendered  after  a 
hearing  thereon.  We  will  not  pass  upon  the 
various  exceptions  to  determine  a  question 
which  may  properly  be  considered  on  the 
merits.  The  motion  to  dismlsB  the  appeal  la 
therefore  denied. 

On  the  Merits. 

PROVOSTT,  J.  Eight  cottages  having  been 
erected  for  plaintiff  by  a  contractor,  and  the 
unpaid  materialmen  having  recorded  their 
liens,  and  the  contractor  having  gone  Into 
bankruptcy,  plaintiff  deposited  in  court  the 
balance  due  by  him  to  the  contractor  for  the 
last  payment  on  the  last  three  cottages  that 
were  completed,  and  ruled  Into  court  the  con- 
tractor, the  materialmen,  and  the  defendant 
bonding  company,  surety  on  the  bond  given 
by  the  contractor  for  the  faithful  perform- 
ance of  the  contract  and  the  payment  of  the 
materialmen,  to  litigate  Inter  sese  their  rights 
and  claims,  and  prayed  for  Judgment  order- 
ing the  cancellation  of  the  liens. 

The  materialmen  answered,  asking  that 
plalntlfl,  the  contractor,  and .  the  bonding 
company  be  condemned  in  solldo  to  pay  them 
the  amount  of  their  claims,  and  that  their 
liens  be  recognized  and  enforced  on  the  build- 
ings. The  bonding  company  answered  that 
plaintiff  had  made  certain  payments  to  the 
contractor  prematurely,  and  should  be  con- 
demned to  account  for  the  amounts  thus  pre- 
maturely paid. 

Judgment  was  rendered  ordering  the  Hens 
canceled,  and  condemning  the  defendant 
bonding  company  and  the  trustee  in  bank- 
ruptcy of  the  contractor  In  solldo  to  pay  to 
the  materialmen  the  full  amount  of  tbdr 
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clalm&  The  appeal  has  been  taken  by  the 
defendant  bonding  company  alone,  and  the 
sole  question  la  as  to  whether  plaintiff  made 
any  payments  prematurely. 

Plaintiff  interpreted  the  contract  as  re- 
quiring him  to  make  payments  for  each  of 
the  cottages  separately,  whereas  the  bonding 
company  contends  tha(  the  eight  cottages  to- 
gether constituted  one  single  work,  and  that 
the  last  payment  was  not  due  nntU  aU  eight 
cottages,  or,  in  other  words,  the  entire  work, 
had  been  completed ;  and  that,  at  all  events, 
even  it  the  last  payment  was  doe  on  the 
cottages  separately,  plaintiff  made  It  pre- 
maturely on  three  of  them. 

[2]  The  contract,  leaving  out  all  parts  that 
have  no  bearing  upon  the  controversy,  Is  as 
follows:  * 

"The  contractor  binds  himself  to  construct 
eight  cottages  for  the  plaintiff ;  said  work  to  be 
done  in  conformity  with  the  specifications.  He 
binds  himself  to  begin  said  work  at  once,  and  to 
continne  it  uninterruptedly,  so  as  to  deliver  the 
same  complete  on  or  before  •  •  •  under  pen- 
alty *  *  *  for  each  day  said  work  shall  re- 
main uncompleted,  provided  that  in  case  said 
builder  be  hindered  in  the  construction  of  said 
building  •  •  •  before  the  work  is  completed. 
*  *  *  The  said  builder  binds  himself  to  re- 
move from  the  grounds  or  building  all  materials 
condemned  by  the  architect  •  *  •  He  shall 
use  due  diligence  to  protect  the  work  from  in- 
jury. •  *  «  He  shall  permit  the  owner  to 
Inspect  said  work  or  any  part  thereof.  •  •  * 
In  consideration  of  the  premises,  the  said  owner 
binds  himself  to  pay  to  the  said  party  of  the 
second  part  for  ue  satisfactory  execution  and 
completion  of  said  work  at  the  rate  of  twelve 
hundred  and  eighty-seven  ">/)»)  dollars  for 
each  cottage  complete,  which  will  be  settled  in 
the  manner  following,  to  wit :  In  reference  to 
eadi  cottage: 

"(1)  One-fifth  when  the  bnilding  is  framed. 

"(2)  One-fifth  when  the  building  is  inclosed. 

"(3)  One-fifth  when  the  second  coat  of  plas- 
tering is  on. 

"(4)  One-fifth  when  the  building  is  completed 
and  accepted. 

"(5)  One-fifth,  being  the  balance,  fifteen  days 
after  completion  and  acceptance  of  the  work, 
and  on  production  of  a  certificate  from  the  re- 
corder of  mortgages  in  this  city  showing  that 
no  liens  or  privileges  have  been  recorded  against 
said  building." 

Upon  the  question  of  whether  the  fifth  pay- 
ment was  due  upon  each  cottage  separately 
as  completed  and  accepted,  or  only  when  all 
eight  cottages  had  been  completed  and  ac- 
cepted, the  learned  counsel  for  the  bonding 
company  argues  as  follows: 

"I  call  the  attention  of  the  court  to  the  open- 
ing paragraph.  The  price  to  be  paid  is  at  the 
rate  of  $1,287.50  for  each  cottage  on  the  satis- 
factory completion  and  acceptance  of  'the  work.' 
Clearly  the  word  'work'  is  used  as  meaning  all 
the  work  which  is  to  be  done  under  the  contract, 
namely,  the  erection  of  all  t&e  buildings. 

"The  contract  then  continues  that  the  first 
four  payments  on  each  building  are  to  be  made 
as  the  building  progresses,  while  the  last  and 
fifth  payment  Is  to  be  made  'fifteen  days  after 
the  completion  and  acceptance  of  the  work.' 

"1  submit  that  the  provision  referring  to  the 
payments  establishes  the  indivisibility  of  the 
contract.  The  contracting  parties  carefully  dis- 
tingnish  between  each  building  specified  in  the 
contract  and  'the  work'  as  a  whole.  So  it  is 
provided  in  the  contract,  after  describing  where 
the  eight  cottages  shall  be  built : 


"  'Said  work*  shall  be  done  in  strict  confoi^n- 
ity  with  the  plans  and  specifications. 

"The  party  of  the  second  part  binds  himself 
to  begin  'said  work' :  L  e.,  of  erecting  the  eight 
cottages.  The  penalty  established  for  not  com- 
pleting is  for  'the  work.'  The  extension  of  time 
which  may  be  granted  speaks  of  'the  work,'  and 
all  through  the  contract  the  parties  speak  of 
'the  work'  when  they  intend  to  cover  all  that 
was  to  be  done  under  the  contract  Thus  there 
was  only  one  set  of  plans  and  one  set  of  spec- 
ifications. 

"Only  in  the  provisions  relating  to  the  first 
four  payments  which  are  to  be  made  on  each 
one  of  the  cottages  is  anything  said  of  each 
'building*  separately. 

"We  have  it  therefore,  that  not  only  do  the 
words  'the  work'  ordinarily  include  everything 
that  was  to  be  done  under  the  contract,  but 
more,  the  parties  themselves  have  established 
the  oistinction  and  consistently  speak  of  'the 
work*  when  they  mean  everything  to  be  done 
under  the  contract,  and  of  the  'building'  (in  the 
singular)  when  they  speak  of  each  cottage  sepa- 
rately. 

"Let  ns  now  turn  back  to  the  provision  about 
the  fifth  and  last  payment,  and  we  wiU  find 
that  it  was  to  be  made  'fifteen  days  after  the 
work  was  completed  and  accepted.' 

"Not  15  days  after  each  building  is  complet- 
ed and  accepted,  as  provided  for  the  fourth 
payment  but  15  days  after  'the  work'  Is  com- 
pleted and  accepted. 

"When  was  the  work  completed  and  accepted? 
Certainly  'the  work'  was  not  completed  and  ac- 
cepted as  each  cottage  was  completed  and  ac- 
cepted. The  work'  was  completed  and  accepted 
when  the  last  of  the  cottages  was  completed  and 
accepted,  and  not  before.  Any  single  cottage 
may  have  been  completed  and  accepted,  but  the 
work  was  not  completed  and  accepted  until  the 
last  cottage  was  completed  and  accepted. 

"I  now  call  the  attention  of  the  court  to  this : 
That  every  one  who  furnished  material  or  labor, 
and  who  recorded  his  lien,  as  well  as  their  re- 
spective attorneys,  have  treated  the  contract  as 
a  single,  entire,  indivisible  one. 

"The  answers  of  the  materialmen  are  all  in 
the  record,  and  in  each  one  it  is  alleged  that  the 
material  or  labor  was  furnished  for  the  erection, 
not  of  any  one  of  the  buildings,  but  for  all  of 
them — ^for  the  work — and  each  one  claimed  a 
lien,  not  on  any  one  of  the  buildings,  but  on  all 
^on  the  work. 

"The  evidence  supports  these  allegations.  No 
furnisher  of  supplies  can  or  does  say  that  the 
material  furnished  by  him  went  into  one  or  the 
other  house.  It  is  entirely  probable  tiiat  the 
material  furnished  by  one  man  went  into  one 
building,  while  like  material  furnished  by  an- 
other man  went  into  another  building. 

"Under  the  pleadings  and  the  evidence^  the 
liens  rest  on  all  the  buildings — on  the  work — ot 
they  do  not  e^st  at  all. 

"The  commissioner  (the  case  was  referred  bl 
the  trial  court  to  a  commissioner  under  Act  52, 
p.  61,  of  1912,  for  a  finding  on  the  law  and  tiie 
facts,  and  the  report  of  the  commissioner  was 
adopted  by  this  trial  court  as  the  basis  of  its 
judgment)  saw  the  difficulty  and  gave  each  fur- 
nisher of  material  a  lien  on  all  the  buildinga— 
on  the  work. 

"I  submit  that  in  doing  this  the  commissioner 
and  the  court  a  qua  recognized  and  maintained 
the  indivisibility  of  the  work,  for,  if  they  had 
not,  no  lien  would  exist  on  all  the  buildings— 
on  the  work 

"Suppose  I  made  eight  contracts,  each  for 
the  erection  of  a  single  house.  The  man  who 
furnished  material,  and  could  not  say  for  which 
one  he  furnished  it,  would  have  no  lieu  at  all. 
The  court  could  not  give  him  a  lien  on  all  the 
houses  when  he  furnished  it  for  only  one. 

"The  contractor  in  purchasing,  the  material- 
man in  selling,  it  all  treated  the  contract  as  en- 
tire and  indivisible,  and  the  owner  so  treated 
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it,  because  the  moment  a  lien  was  filed  lie  stop- 
ped payment,  without  inquiring  whether  the 
material  had  been  used  on  the  houses  for  which 
he  bad  already  paid,  or  whether  it  was  used  on 
the  houses  not  yet  fully  paid  for,  and  on  which 
he  still  owed  the  last  payment. 

"The  commissioner  also  treated  the  contract 
as  entire  and  indivisible  by  recognizing  the  lien 
on  the  work. 

"If,  however,  the  contract  was  indivisible  as 
to  the  materialmen,  why  was  it  not  so  as  to  the 
surety  ? 

"It  could  not  be  one  thing  to  the  material- 
men and  another  thing  to  the  surety,  particular- 
ly as  the  latter  had  assumed  a  single  obligation 
for  one-half  of  the  entire  contract. 

"The  bond  of  the  surety  is  not  for  one-half  of 
the  price  of  each  building ;  it  is  for  one-half  of 
the  entire  amount  of  the  work." 

We  are  not  convinced  by  this  argument. 
The  Interpretation  put  upon  the  contract  by 
the  contractor  and  the  materialmen  can  be 
binding  only  upon  them,  not  upon  the  plaintiff, 
Moreover,  It  is  doubtful  whether  these  mate- 
rialmen ever  took  the  trouble  to  read  the  coa- 
txact,  well  knowing  aa  they  did  that,  If  a 
contract  and  bond  for  their  protection  had 
not  been  recorded,  they  could  have  recourse 
against  the  owner  and  his  buildings,  while 
the  contrastor  bad  no  interest  In  safeguard- 
ing the  privilege  of  the  materialmen,  and 
therefore,  doubtless,  never  gave  the  matter  a 
thought,  but  simply  distributed  the  materials 
among  the  several  cottages  as  best  suited  his 
convenience,  whereas  the  plaintiff  and  the 
contractor,  who  put  upon  the  contract  the  in- 
terpretation that  It  was  separate  for  each 
cottage,  did  so  with  full  knowledge  and  after 
due  consideration  of  tbe  terms  of  the  con- 
tract necessarily,  since  they  could  not  other- 
wise have  known  how  the  payments  were  to 
he  made.  So  far  as  the  attorneys  who  filed 
the  answers  of  tbe  materialmen  are  con- 
cerned, the  fact  that,  in  claiming  a  privilege 
for  their  clients,  they  adopted  an  interpreta- 
tion by  which  their  clients  should  have  a 
privilege,  rather  than  one  by  which  they 
should  have  none,  is  not  to  be  wondered  at, 
and  is  therefore  insignificant  The  commis- 
sioner did  not  allow  the  privilege,  but,  on  the 
contrary,  ordered  tbe  inscilption  of  it  to  be 
canceled. 

Besides,  this  contemporaneous  Interpreta- 
tion could  only  be  persuasive.  It  would  not 
be  •  conclusive.  The  terms  of  the  contract 
would  still  have  to  be  consulted;  and  we 
think  they  clearly  indicate,  if  they  do  not 
actually  express,  an  intention  that  the  pay- 
ments should  be  made  for  each  building  sep- 
arately. Unmistakably,  as  the  learned  coun- 
sel of  the  bonding  company  has  to  admit,  and 
does  admit,  four  out  of  the  five  payments 
were  to  be  made  on  each  building  separate- 
ly ;  and  the  pertinent  Inquiry  presents  Itself: 
What  possible  reason  would  the  parties  have 
had  for  a  different  agreement  as  to  tbe  fifth 
payment?  Again,  why  fix  a  price  upon  the 
cottages  separately,  if  payment  was  not  to 


be  made  for  each  as  it  was  completed  and  ac- 
cepted. The  language  of  the  contract  is  that 
the  owner  Is  to  pay  to  the  contractor  $1,287.50 
"for  each  cottage  complete,  whlcli  will  be 
settled  In  the  manner  following,  to  wit,  in  ref- 
erence to  each  cottage."  Then  follows  the 
specification  of  the  manner  in  which  the  five 
payments  are  to  be  n^iade,  with  absolutely 
nothing  to  indicate  that  the  phrase  "in  ref- 
erence to  each  cottage"  does  not  qualify 
Just  as  much  the  manner  of  the  fifth  payment 
as  that  of  the  other  four.  So  that  the  read- 
ing Is  that  all  five  of  the  payments  are  to 
be  made  "in  reference  to  each  cottage,"  and 
not,  as  contended  by  the  bonding  company, 
four  of  thems  in  that  manner  and  the  fifth  in 
a  different  manner,  namely,  not  "In  reference 
to  each  cottage,"  but  In  reference  to  the  en- 
tire work  called  for  by  the  contract  That 
the  word  "work"  made  use  of  In  the  phrase 
"after  completion  and  acceptance  of  the 
work"  has  reference  to  the  work  upon  each 
cottage  separately  Is  made  manifest  by  what 
follows  in  the  sentence,  to  wit  that  the  pay- 
ment is  to  be  made  upon  "the  production  of 
a  certificate  showing  that  no  liens  have  been 
recorded  against  said  building."  "Said  build- 
ing" can  only  mean  the  separate  building  that 
has  been  completed  and  accepted  and  upon 
which  the  fifth  payment  Is  to  be  made.  It 
cannot  possibly  mean  the  eight  buildings. 

[3]  On  the  question  of  whether  plaintiff 
did  not  make  the  last  payment  prematurely 
upon  three  of  the  cottages,  even  conceding 
that  the  payments  were  due  upon  each  cot- 
tage separately  as  completed  and  accepted, 
we  deem  it  unnecessary  to  go  Into  details. 

Under  the  provisions  of  Act  167.  p.  302,  of 
1912,  materialmen  have,  for  recording  their 
Hens  against  the  building,  a  delay  of  45  days 
from  the  date  of  tbe  registry  by  the  owner  in 
the  office  of  the  recorder  of  mortgages  of  a 
notice  of  the  completion  of  the  building.  In 
the  notice  thus  registered  by  the  plaintiff  a 
mistake  In  the  date  was  made  by  which  the 
date  of  the  completion  of  the  buUding  was 
erroneously  fixed  at  a  later  date  than  the 
conclusive  proof  shows  was  the  case.  With 
reference  to  this  erroneous  date  the  alleged 
premature  payments  In  question  were  made 
too  soon,. but  with  reference  to  the  true  date, 
as  shown  by  the  evidence,  they  were  made 
only  after  due,  and  the  whole  contention  Is 
based  upon  the  supposed  conclusiveness  of 
this  error  upon  the  plaintiff.  The  whole  and 
sole  purpose  of  the  registration  of  this  notice 
is  that  it  may  serve  as  a  starting  point  for 
the  delay  of  46  days  within  which  the  liens 
must  be  filed.  So  long  as  that  purpose  la 
not  sought  to  be  defeated,  there  Is  absolutely 
no  reason  why  the  owner  should  be  held  to  be 
concluded  by  any  errors  that  may  have  crept 
into  said  notice. 

Judgment  affirmed. 
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THOMAS  et  al.  v.  BOARD  OF  SCHOOL  DI- 
RECTORS OF  PARISH  OF 
WEBSTER. 

(Snpreme  Court  of  Louisiana.     Jan.  11,  1915. 
Rehearing  Denied  Feb.  8,  1916.) 

(SvUabai  by  the  Court.) 

1.  SrATTms  «=>107  —  Vauditt— SmouBNiBs 
or  Objict. 

A  statute  which  deals  with  several  branches 
«t  one  subject  does  not  violate  the  constitu- 
tional provision  that  it  shall  embrace  but  one 
object. 

[Ed.  Note.— For  other  cases,  se«  Statutes, 
Cent  Dig.  fj  121-134;    Dec.  Dig.  <S=>107.] 

2.  Statutks  «=>68  —  Local  and  Speoiai. 
Laws— Constitution— Opbbatiok. 

Referring  to  local  or  special  laws,  articles 
48-SO  of  the  Constitution  have  no  application 
to  a  statute  which  defines  and  relates  to  every 
subdivision  of  the  state  except  the  city  of  New 
Orleans. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  70;    Dec.  Dig.  i8=>68.] 

3.  Statutes  «=>109  —  Title  and  Subjeot- 
Matteb. 

Where  the  object  of  an  act  la  otherwise  ex- 
pressed in  its  title,  it  is  not  necessary  that  the 
title  should  expressly  declare  its  object  to  be  to 
put  into  effect  the  article  of  the  Constitution  in 
pursuance  of  which  the  statute  was  enacted. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
-Cent  Dig.  i|  136-139 ;   Dec.  Dig.  <8=s>109.] 

-4.  Schools  and  School  Dibtbictb  $=s>103— 
Special  Tax  Election— Taxfaxebs'  Peti- 
tion— Recobdinq. 

It  is  not  required  that  the  petition  of  the 
taxpayen  of  a  school  district,  requesting  the 
board  of  school  directors  to  call  a  special  tax 
■election,  should  be  recorded,  except  perhaps  in 
the  minutes  of  the  proceedings  had  at  Uie  meet- 
ings of  tbe  board. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  }{  11^  115,  117, 
240-245.252;  Dec.  Dig.  «=>103.*] 

C.  Schools  and  School  Dibtbicts  «=»10S— 
Special  Tax  Election— Ballots— Requi- 
sites. 

In  an  election  in  which  the  taxpayers  of  a 
school  district  vote  upon  a  proposition  to  levy 
«  special  tax  to  build  a  scboolbouse,  it  is  not 
necessary  that  the  location  of  the  proposed 
Bchoolhouse  within  the  district  shall  be  stated 
on  the  ballots.  Tbe  taxpayers  have  all  the  in- 
formation required  when  the  printed  ballots  con- 
form with  the  requirements  of  the  statute  under 
which  the  election  is  held. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |{  114,  115,  117, 
240-245,  252 ;    Dec  Dig.  «8=»103.1 

Appeal  from  Second  JudldAl  District 
-Court,  Parish  of  Webster;  J,  N.  Sandlln, 
Judge. 

Action  by  J.  Y.  Thomas  and  others  against 
tbe  Board  of  School  Directors  of  tbe  Parish 
of  Webster.  From  Judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Lynn  E.  Watkins,  of  Mlnden,  for  appel- 
lants. Thomas  W.  Robertson  and  Stewart  & 
Stewart,  all  of  Mlnden,  for  appellee. 

O'NIELL,  J.  This  is  a  suit  by  three  tax- 
jMtyers  of  Leton  school  district  No.  25,  of  the 


parish  of  Webster,  to  annni  a  special  elec- 
tion held  on  the  loth  of  July,  1913,  at  which 
a  10-mUl  school  tax  was  authorized  to  be 
levied  upon  aU  taxable  property  within  the 
district  for  five  years,  and  to  annul  the  ordi- 
nance of  the  parish  board  of  school  directors, 
levying  the  tax. 

Judgment  was  rendered  in  flivor  of  the 
defendant,  declaring  the  election  proceedings 
and  the  tax  valid,  and  the  plaintiffs  have  ap- 
pealed. 

The  causes  of  nullity  of  tbe  proceedings 
are  alleged  to  be: 

First  That  the  Act  266  of  1910,  as  amend- 
ed in  1912,  has  more  than  one  object,  some  of 
which  objects  are  not  expressed  In  its  title; 
and  that  therefore  it  violates  article  81  of 
the  Constitution  of  this  state. 

Second.  That  the  Act  256  of  1910  is  a  local 
and  special  law,  because  it  does  not  embrace 
In  its  provisions  all  parts  of  the  state;  and 
that  it  therefore  violates  article  48  of  the 
Constitution,  prohibiting  the  enactment  of 
local  or  special  laws  for  holding  or  conduct- 
ing elections,  or  regulating  the  management 
of  public  schools,  or  building  or  repairing 
schoolhouses,  or  raising  money  for  school 
purposes. 

Third.  That  the  statute  does  not  express- 
ly put  into  effect  article  232  of  the  Constitu- 
tion, which,  without  an  enabling  act,  is  in- 
operative. 

Fourth.  That  the  Act  258  of  1910,  as 
amended,  conflicts  with  article  49  of  the  Con- 
stitution, prohibiting  the  enactment  of  spe- 
cial laws  by  the  repeal  of  general  statutes. 

Fifth.  That  the  statute  Is  in  conflict  with 
article  48  of  the  Constitution,  prohibiting 
the  Legislature  from  making  corporate  bodies 
and  constituting  the  parish  school  board  a 
body  corporate  with  the  right  to  form  sub- 
divisions of  the  parish  with  the  right  to  levy 
and  collect  taxes. 

Sixth.  That  notice  of  the  intention  to  In- 
troduce the  acts  of  1910  and  1912  was  not 
published  as  is  required  of  local  or  special 
laws  by  article  50  of  the  Constitution. 

Seventh.  That  the  petition  of  the  property 
taxpayers,  requesting  the  governing  author- 
ity of  the  school  district  to  call  tbe  spedal 
election,  was  not  preserved  or  recorded. 

Eighth.  That  the  petition  was  not  signed 
by  the  taxpayers  in  person  nor  with  their 
authority,  and  that  the  names  on  the  peti- 
tion do  not  constitute  one-fourth  of  the  prop- 
erty taxpayers  of  the  district 

Ninth.  Tliat  the  resolution  of  the  board, 
calling  the  election,  did  not  state  the  years 
for  which  the  tax  would  be  levied,  nor  the 
total  amount  to  be  collected. 

Tenth.  That  the  ballots  used  at  the  elec- 
tion did  not  show  on  their  face  the  location 
and  site  of  the  school  building. 

Eleventh.  That  tbe  commissioners  and 
clerk  of  election  were  not  sworn  as  required 
by  law. 
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Twelfth.  That  no  Hat  was  kept,  nor  were 
any  returns  made,  to  show  who  voted  or  the 
result  of  the  election. 

Thirteenth.  That,  If  the  proceedings  were 
valid,  there  were  enough  legal  votes  against 
the  tax  not  counted,  and  enough  votes  Ille- 
gally counted  in  favor  of  the  tax,  to  change 
the  result;  and  that  the  proposition  to  levy 
the  tax  was  In  reality  defeated. 

In  this  connection,  it  Is  alleged: 

That  the  vote  of  John  G.  Colbert  against 
the  tax  was  arbitrarily  reduced  from  $1,120 
to  $750,  and,  after  he  was  permitted  to  vote 
the  latter  sum.  Ills  vote  was  not  counted. 

That  Joe  M.  Elkins  was  entitled  to  vote 
and  offered  to  vote  against  the  proposition 
an  assessment  of  $375,  but  was  not  permitted 
to  vote;  and  that  he  then  ofFered  to  cast 
the  vote  for  his  wife,  Mrs.  C.  E.  Elkins,  but, 
although  fully  authorized  by  her,  he  was 
not  allowed  by  the  commissioners  to  vote. 
That  Walter  Iiewis  was  permitted  to  vote, 
and  did  vote  In  favor  of  the  tax  an  assess- 
ment of  $490,  in  the  name  of  his  wife,  with- 
out any  authority  from  her;  and  that  Mar- 
tin Slack  voted  tn  favor  of  the  tax  an  assess- 
ment of  $170  in  the  name  of  Miss  S.  E.  An- 
derson, without  any  authority  from  her. 

That  the  votes  cast  by  T.  W.  Perkins  and 
John  S.  Lee  In  favor  of  the  tax  should  each 
be  reduced  $80  on  account  of  property  sold 
by  them  before  the  election. 

That  I.  R.  Slack,  who  voted  an  assessment 
of  $500  in  favor  of  the  tax,  was  not  legally 
registered,  having  made  his  mark  to  the  ap- 
plication to  register. 

That  the  name  of  M.  A.  Blackwell,  who 
voted  an  assessment  of  $360  in  favor  of  the 
tax,  was  written  on  the  typewritten  list  of 
voters  with  a  pencU  by  some  imknown  per- 
son, and  was  not  on  the  certified  list. 

And  that  R.  N.  Lee,  who  voted  an  assess- 
ment of  $7210,  C.  W.  Whitaker,  who  voted  an 
assessment  of  $630,  C.  W.  Johnson,  who  voted 
an  assessment  of  $350,  D.  F.  Shaw,  who  vot- 
ed an  assessment  of  $650,  Mont  D.  Lee,  who 
voted  an  assessment  of  $390,  C.  C.  Lee,  who 
voted  an  assessment  of  $400,  and  J.  S.  Lee, 
who  voted  an  assessment  of  $350,  all  voting 
in  favor  of  the  tax,  were  not  resident  tax- 
payers of  the  Leton  school  district. 

Fourteenth.  That  there  was  no  procte  ver- 
bal made  of  the  recount  of  the  ballots  and 
canvass  of  the  returns  by  the  school  board, 
and  therefore  none  was  recorded  or  filed 
with  the  derk  of  court  or  the  secretary  of 
state. 

Fifteenth.  That  W.  I.  Dickinson,  Mrs.  A.  O. 
Dickinson,  and  E.  D.  Klght  assessed  for  prop- 
erty in  the  district  amounting,  respectively, 
to  $330,  $110,  and  $430,  were  opposed  to  the 
levy  of  the  tax,  but  were,  by  a  promise  of 
being  put  into  another  district  and  relieved 
of  the  tax,  Induced  not  to  vote  against  It. 

The  defendant,  in  answer  to  the  suit,  de- 
nied every  material  allegation  in  the  petition, 
and,  In  a  supplemental  answer,  alleged  that 


J.  W.  Murrell  voted,  not  only  the  property  as- 
sessed to  him,  but  also  that  belonging  to  Ben 
Shockly;  and  that  the  property  assessed  to 
Nora  Lee  was  not  voted  by  her  In  person  nor 
by  written  proxy  to  any  one  else;  and  that 
these  votes  were  therefore  Ul^ally  cast  and 
counted  against  the  tax. 

Opinion. 

[1]  The  first  contention  of  the  plaintiffs 
Is  that  the  Act  256  of  1910,  as  amended  by 
the  Acts  of  1912,  violates  article  31  of  the 
Constitution.  We  assume  that  the  reference 
to  the  Acts  of  1912  Is  to  Act  No.  218  of  that 
year,  amending  sections  2  and  SI,  and  re- 
pealing sections  26  and  29  of  Act  256  of  1910. 
The  title  of  the  statute  in  question  is: 
"An  act  to  define  the  subdivisions  of  the  state ; 
to  prescribe  the  mode  and  manner  of  calling, 
holding,  and  promulgating  the  result  of  elections 
held  therein  for  the  purpose  of  levyiuf;  a  special 
tax  or  forced  contribution,  or  issuing  bonds; 
to  provide  for  the  manner  or  levying  and  collect- 
ing such  tax  and  issuing  bonds;  to  provide  the 
manner  of  the  payment  of  the  interest  and 
principal  of  such  bonds;  to  fix  the  limit  in 
which  elections  may  be  contested;  to  make^this 
act  applicable  to  levee  districts  in  certain  cases ; 
to  provide  a  penalty  for  the  violation  of  this 
act;  and  to  repeal  any^  provisions  of  municipal 
charters  and  all  laws,  in  confiict  with  this  act, 
and  all  laws  on  the  same  subject,  and  exempting 
the  city  of  New  Orleans  and  Parish  of  Orleans 
from  the  operation  of  this  act." 

We  find  no  m«rlt  In  the  contention  that 
the  statute  contains  provisions  which  are 
not  embraced  within  the  object  expressed  In 
the  title,  or  that  the  act  has  more  than  one 
object  A  statute  which  deals  with  several 
branches  of  one  and  the  same  subject  does 
not  violate  the  constitutional  provlslcm  that 
It  shall  embrace  but  one  object  Police  Jory 
V.  Colomb,  20  La.  Ann.  198;  Weise  v.  Thl- 
baut  34  La.  Ann.  556;  State  v.  Brown,  41 
La.  Ann.  771,  6  South.  638 ;  Board  v.  Fowl», 
50  La.  Ann.  1S58,  24  South.  809;  Gunter  v. 
Dale  County,  44  Ala.  639;  Bissell  v.  Heath, 
98  Mich.  472,  57  N.  W.  585;  City  of  South 
St  Paul  y.  Lamprecht  88  Fed.  449,  31  C  -G. 
A.  585;  Cooley'8  Const  LIm.  (7th  Ed.)  pp. 
117-202. 

[2]  Articles  48,  49,  and  60  of  the  OonsU- 
tution  of  this  state  expressly  refer  only  to 
local  or  special  laws.  The  Act  256  of  1910  is 
not  a  local  or  special  law.  It  defines  and 
pertains  to  all  of  the  subdivisions  of  the  en- 
tire state  outside  of  the  city  of  New  Orleans, 
and  its  provisions  relate  generally  to  every 
subdivision  of  each  class.  Hence  there  Is  no 
merit  whatever  In  the  second,  fourth,  fifth, 
or  sixth  attack  upon  the  constitutlcHiaUty  o£ 
the  Act  256  of  1910  as  amended  by  the  Act 
218  of  1912. 

[3]  The  statute  of  1910  put  into  effect  the 
provisions  of  article  232  of  the  Constitution 
Of  1898,  providing  for  the  levy  of  a  special 
tax  within  a  school  district  or  other  subdi- 
vision of  the  state.  And  the  title  of  the  act 
sutticlently  expresses  that  object  without  re- 
ferring to  the  number  of  the  article  of  the 
Constitution. 


Digitized  by 


Google 


Xa.) 


THOKAS  T.  BOARD  OF  SCHOOL  CnCBCrrOBS 


847 


[4]  Referring  to  the  seventh  contention 
made  In  the  plalntUts'  petition,  we  do  not 
find  any  requirement,  in  the  Act  2S6  of  1010 
nor  in  the  amending  act  of  1912,  that  the  pe- 
tition of  the  taxpayers,  reanesting  the  call- 
ing of  the  election,  shall  be  recorded  or  pre- 
served in  any  particular  place  or  manner. 
The  petition  of  the  property  taxpayers,  in 
this  Instance,  was  preserved  and  recorded  In 
the  minutes  of  the  proceedings  of  the  parish 
board  of  school  directors,  and  is  in  the  rec- 
ord before  us.  We  are  of  the  opinion  that 
all  the  requirements  of  the  law  in  this  re- 
spect were  complied  with. 

There  is  no  proof  in  the  record  to  support 
the  plaintiffs'  eighth  contention,  that  the  sig- 
natnrea  on  the  petition  requesting  the  school 
authorities  to  call  the  election  are  not  the 
genuine  signatures  of  the  taxpayers  whose 
-names  appear  upon  the  list  certified  by  the 
derk  of  court  Nor  Is  it  true  that  the  petl- 
-tlon  is  signed  by  less  than  one-fourth  of  the 
property  taxpayers.  The  document  and  evi- 
dence on  it  show  that  it  is  signed  by  22  of  the 
74  taxpayers  in  the  district 

As  to  the  ninth  contention,  the  statute  only 
requires  that  the  resolution  calling  the  elec- 
tion shall  state  the  rate,  object,  and  purpose 
of  the  tax,  and  the  nnmber  of  years  it  is  to 
run,  and,  if  the  proposition  be  to  incur  a  debt 
and  issue  negotiable  bonds,  the  proposition 
sabmttted  must  state  the  object  of  the  debt 
the  number  of  years  it  is  to  run,  and  the  rate 
of  Interest  to  be  paid  thereon.  The  resolu- 
tion contained  all  that  was  required. 

[I]  There  Is  no  merit  in  the  tenth  objec- 
tion. It  was  not  necessary  that  the  proposed 
location  of  the  school  building  should  be  stet- 
ed  on  the  ballot  The  ballots  used  are  in  the 
form  prescribed  in  section  8  of  the  stetute 
and  gave  the  voters  all  the  information  re- 
galred  by  the  law. 

The  clerk  and  commissioners  administered 
the  oath  to  each  other ;  and,  as  section  10  of 
-the  stetute  expressly  authorizes  them  to  ad- 
minister the  oath,  there  is  no  merit  in  the 
plaintiffs'  contention  that  the  clerk  and  com- 
missioners were  not  properly  sworn. 

The  allegation  that  no  list  was  kept,  and 
that  no  returns  were  made,  to  show  who  vot- 
-ed  or  the  result  of  the  election,  is  unfounded 
In  fact 

We  come  now  to  the  plaintiffs'  allegations 
challenging  the  correctness  of  the  returns: 

John  Q.  Colbert,  who  was  permitted  to 
vote  under  protest,  was  a  witness  for  the 
plaintiffs  and  testified  that  he  had  sold  out 
his  business  and  his  household  effecte  and 
left  the  parish  of  Webster  six  months  be- 
fore the  election,  with  the  intention  of  re- 
siding elsewhere  permanently,  and  that  he 
Instructed  the  assessor  not  to  assess  him 
for  a  poll  tex  in  Webster  parish,  as  he 
would  pay  it  in  the  parish  into  which  he  had 
removed.  The  protest  against  his  voting  In 
this  election  in  Webster  parish  was  there- 
fore properly  snstained. 


Joe  M.  Elklns,  as  a  witness  for  the  plain- 
tiffs, testified  that  he  told  the  commissioners 
he  was  authorized  verbaUy  by  his  wife  to 
vote  the  amount  of  property  assessed  to  her. 
He  admite  that  be  had  no  property  assessed 
to  him  and  bad  no  written  proxy  from  his 
wife.  He  voted  nnder  protest,  but  there  was 
no  assessment  steted  on  his  ballot,  and  it 
was  properly  thrown  out 

The  ballote  cast  for  and  In  the  name  of 
Mrs.  G.  A.  Lewis  and  of  Miss  S.  B.  Ander- 
son do  not  appear  to  hav^  been  cast  by 
proxy.  On  each  ballot  is  written  the  name 
of  the  lady  and  amount  of  her  assessment, 
and  there  is  no  evidence  In  the  record  that 
the  votes  were  not  cast  by  them  In  person, 
respectively. 

In  BDpport  of  the  contention  that  the  votes 
of  T.  W.  Perkins  and  John  S.  Lee  should  be  re- 
duced $80  each,  it  is  shown  that  each  of  them 
sold  40  acres  of  land  in  the  year  1013  before 
the  election.  But  it  also  appears  that  they 
continued  to  be  property  texpayers  and  that 
their  assessment  was  not  reduced.  However, 
these  complaints,  if  sustelned,  would  not  af- 
fect the  result  of  the  election. 

I.  B.  Blackwell  was  a  registered  voter,  and 
his  ballot  was  properly  counted.  It  is  shown 
by  the  testimony  of  the  deputy  clerk  of 
court  who  made  up 'for  the  clerk  and  ex 
officio  register  of  voters  the  list  of  persons 
entitled  to  vote,  that  the  name  of  M.  A. 
Blackwell  was  omitted  from  the  list  by  ac- 
cident He  was  a  registered  voter  and  tax- 
payer in  the  district  and,  when  it  was  dis- 
covered that  his  name  was  omitted  from  the 
list,  the  clerk  or  deputy  clerk  of  court  au- 
thorized one  of  the  commissioners  of  election 
to  add  the  name  to  the  list 

The  record  discloses  that  the  school  dis- 
trict was  regularly  enlarged  before  the  elec- 
tion was  called,  and  that  B.  N.  Lee,  O.  W. 
Whlteker,  C.  W.  Johnson,  D.  F.  Shaw,  M.  D. 
Lee,  C.  O.  Lee,  and  J.  S.  Lee,  were  resident 
taxpayers  of  the  district 

The  proems  verbal  of  the  recount  of  the 
ballote  and  canvass  of  the  returns  appears 
in  the  record,  and  there  is  no  proof  that  it 
has  not  been  recorded  in  the  manner  pro- 
vided by  law. 

W.  B.  Dickinson  and  B.  D.  Klght  as  wit- 
nesses for  the  plaintiffs,  testified  that  they 
did  not  offer  to  vote,  because,  on  the  sug- 
gestion of  Mr.  Dickinson,  certein  persons ' 
favoring  the  tex  promised  to  try  to  have 
them  put  into  another  district  and  relieved 
from  the  tex.  They  admit  that  these  parties 
were  in  good  faith  and  tried  to  bring  about 
the  change  in  the  district,  and  that  no  fraud 
was  practiced  upon  the  texpayers.  It  is  also 
shown  that  the  members  of  the  school  board 
made  no  representetlons  whatever  to  prevent 
any  taxpayer  from  voting  against  the  tax. 
and  did  not  persuade  any  one  to  vote  for 
the  proposition  or  to  refrain  from  voting 
against  it 

Our  conclusioD  is  that  the  election  and  all 
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proceedings  had  In  connection  tberewlth  w»e 
entirely  regular  and  legal  and  that  the  tax 
authorized  thereby  Is  valid. 

The  judgment  appealed  from  is  therefore 
affirmed,  at  the  cost  of  the  appellants. 


(U6  La.  50$)  „      .»^,^ 

No.  20916. 

MARTEL  ▼.  PETBRMAN,  Sheriff,  et  ftl. 

(Supreme  Court  of  Louisiana.    Jan.  25,  191S.) 

(8tiUa1>u$  iy  the  Court.) 
Appeal  and  Ebbob  «=>150— Right  o»  Ap- 
peal—Pabties  IN  INTEHEST. 

An  appeal  will  be  dismissed  where  the  ap- 
pellant has  DO  interest  in  the  suit;  his  in- 
terest, as  plaintiff,  having  been  seized  and  sold 
to  the  defendant  in  the  cause,  and  confusion 
having  talien  place  prior  to  the  time  of  taking 
the  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  934-946;  Dec  Dig.  «=> 
160.] 

Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Pariah  of  St  Mary;  T.  M.  Mill- 
ing, Jadgeu 

Action  by  J.  Sully  Martel  against  Wilson 
T.  Peterman,  sheriff,  and  others.  From  an 
adverse  judgment,  plaintiff  appeals.  Appeal 
dismissed. 

See,  also,  66  South.  381. 

Edward  N.  Pugh,  of  Donaldsonvllle,  for 
appellant  Emmet  Alpha,  of  Franklin,  for 
appellee-  E.  Roblchaox. 

On  Motion  to  Dismiss  AppeaL 

SOMMERVILLE,  J.  The  Interest  of  plain- 
tiff and  appellant  In  this  injunction  suit 
was  seized  and  sold  to  Eusebe  Robichanz, 
one  of  the  defendants.  Roblchauz,  as  sub- 
stituted plaintiff,  moved  the  court  to  dissolve 
the  injunction  feature  of  the  suit,  and  it 
was  so  ordered.  Thereupon  Martel,  the  orig- 
inal plaintiff  In  the  cause,  took  the  appeal 
now  before  us  for  consideration,  and  Robl- 
cfaaux,  the  substituted  plaintiff  In  the  cause, 
moves  to  dismiss  the  appeal  on  the  ground 
that  the  appellant  is  without  Interest  In  the 
case,  and  further  that  the  appeal  Is  frivo- 
lous ;   and  he  asks  for  damages. 

The  rights  of  Robichanz,  as  the  snbstltnt- 
ed  plaintiff  In  the  cause,  have  been  recogniz- 
ed by  the  trial  court,  and  again  by  this  court 
In  the  case  with  the  same  title,  wherein  Robl- 
chaox made  application  for  a  mandamus  to 
compel  the  district  judge  to  dismiss  the 
main  suit  on  the  motion  of  Roblchauz,  the 
substituted  plaintiff.  The  mandamus  was 
made  peremptory.  136  La.  — ,  66  South. 
381. 

Only  parties  in  interest  are  entitled  to  ap- 
peals to  appellate  courts ;  and  as  the  rights 
of  Martel,  the  plaintUF,  have  been  acquired 
by  Roblchauz,  one  of  the  defendants,  he 
(Martel)  had  no  interest  In  the  suit  or  the 
judgment  at  the  time  he  appealed.    Confn. 


slon  took  place  when  the  defendant  acquired 
the  rights  of  the  plaintiff  in  the  cause;  and 
it  remained  only  for  the  suit  to  be  dismissed. 
The  motion  of  appeal  from  the  judgment  set- 
ting aside  the  injunction  feature  of  the  suit 
should  not  have  been  allowed. 

The  court  will  take  cognizance  of  the  judg- 
ment heretofore  rendered  by  It  between  the 
same  parties  with  reference  to  the  same 
cause.  The  main  demand  has  been  ordered 
dismissed,  on  application  of  the  substituted 
plaintiff  in  the  cause,  and  the  Injunction  or 
auzlllary  proceeding  fell  with  it 

The  appeal  will  be  dismissed,  bnt  without 
damages,  as  there  is  no  amount  in  dispnte 
in  the  suit 

Appeal  dismissed  at  cost  of  appellant. 

O'NIELL^  J.,  takes  no  part 


(USLa.  fiW) 
No.  21004. 
STATE  T.  OASPAB. 
(Supreme  Court  of  Ixraisiana.    Jan.  25,  191S>.) 

(Byllaius  by  the  Cowrt.) 

1.  Statutes  «=>109,  110V&— Re-Enaotkbiit— 
Title— Sufficiency. 

The  title  of  an  act  which  provides  for  the 
re-enactment  and  amendment  w  a  named  sec- 
tion of  a  prior  act  is  sufficient  when  the  amend- 
ment is  germane  to  the  subject  covered  in  the 
original  section. 

[Ed.  Note. — For  other  cases,  see  Statutes^ 
Cent  Dig.  §S  136-139,  161,  162,  163;  Dec.  Dig. 
«=>109,  110%.] 

2.  Qame   ^=94— Oaice   Law— Validitt— Coh- 

FUOTS. 

A  section  of  an  act  which  gives  to  sports- 
men the  right  to  hunt  game  between  November 
let  and  February  15th  docs  not  conflict  with  or 
destroy  another  section  which  gives  to  dealers 
the  right  to  sell  game  between  December  15th 
and  February  15th. 

[Ed.  Note.— For  other  cases,  see  Game,  Cent 
Dig.  I  3;  Dea  Dig.  «s»4.] 

Appeal  from  Criminal  District  Court,  Par- 
ish  of  Orleans;    A.  O.  O'Donnell,  Judge. 

A  demurrer  to  an  affidavit  charging  Wil- 
liam Oaspar  with  selling  river  ducks  during 
the  closed  season  was  sustained,  and  the  state 
appeals.    Reversed,  and  affidavit  reinstated. 

Rk  G.  Pleasant,  Atty.  Gen.,  Harry  Gamble, 
Asst  Atty.  Gen.,  and  Chandler  C.  Luzenberg, 
Dist  Atty.,  and  J.  Arthur  Charbonnet,  Asst 
Dist  Atty.,  both  of  New  Orleans  (John  Dy- 
mond,  Jr.,  P.  S.  Benedict,  and- A.  Gilfen  IJevy, 
all  of  New  Orleans,  of  counsel),  tor  the  State. 
Henriques  &  Otero,  of  New  Orleans,  for  de- 
fendant 

SOMMERVILLE,  J.  Defendant  demurred 
to  an  affidavit  charging  him  with  selling  river 
ducks  during  the  closed  season,  on  the 
grounds  that  sections  13  and  16  of  Act  204 
of  1912,  as  amended  by  sections  8  and  11  of 
Act  47  of  1914,  are  violative  of  article  31  of 
the  state  Constitution;    and  that  sections  8 
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and  11  are  In  conflict  and  destrnctlTe  of  one 
anotber. 

The  second  gronnd  of  the  demurrer  waa 
BUfitalned,  and  the  state  has  appealed. 

The  court  says  that  sections  8  and  11  are 
in  conflict  with  one  another,  destrnctlTe  of 
each  other,  and  are  therefore  unconstitution- 
al. This  is  error.  The  conflict  of  sections  or 
of  statutes  does  not  render  them  unconstitu- 
tional. No  provision  of  the  Constitution  is 
violated  by  the  General  Assembly  when  It 
adopts  acts  which  cannot  be  harmonized,  or 
when  the  later  enactment  repeals  the  former 
expressly  or  by  implication. 

[1]  Defendant  argues  that  section  11  of 
Act  47  of  1914,  p.  114,  is  violative  of  article 
81  of  the  C!onstitution,  in  that  it  is  not  cover- 
ed by  the  title,  which  provides  that  it  Is  "an 
act  to  amend  and  re-enact  sections  •  •  • 
16    *    ••    of  Act  204"  of  1912. 

Section  16  provided : 

"That  It  Bhall  be  unlawful  for  any  person, 
firm  or  corporaticnt,  to  sell,  offer  for  sale,  or 
have  in  possession  for  sale,  any  game  Urds 
protected  by  law  except  wild  sea  and  river 
ducks,  coots  or  ponle  d  ean,  snipe,  geese,  brant 
and  raU." 

It  is  re-enacted  In  its  entirety;  and  it  is 
amended  by  adding  that  dealers  may  sell 
wild  sea  and  river  ducks,  coots  or  poule 
d'eau,  snipe,  geese,  brant,  and  rail  between 
December  15th  and  February  15th.  It  is 
further  amended  by  providing  a  penalty; 
and,  again,  by  adding: 

"Anv  birds  so  sold,  held  in  possession,  or 
offered  for  sale  contrary  to  the'  provisions  of 
thie  section  shall  be  confiscated  by  the  con- 
servation commission  of  Ix>ai8iana." 

It  Is  contended  that  this  last  sentence  is 
not  covered  by  the  title,  which  reads  that 
the  act  Is  to  amend  section  16  of  the  former 
act. 

The  matters  are  germane ;  and  it  was 
clearly  permissible  to  amend  the  former  sec- 
tion of  the  law,  which  forbade  the  having  in 
possession  of  certain  game  birds,  by  provid- 
ing what  disposition  should  be  made  of  them 
when  found  in  the  possession  of  any  one. 

The  ruling  of  the  trial  court  was  correct 
on  this  point. 

[2]  Defendant  argues  that  sections  8  and 
11  of  Act  47,  1914,  pp.  113  and  114,  are  in  con- 
flict, and  destructive  of  each  other. 

Section  8  is  prohibitive  in  its  scope.  It 
forbids  all  persons  to  have  game  birds  in  pos- 
session from  February  15th  until  November 
1st  of  each  year.  That  is  the  closed  season 
to  sportsmen  and  to  dealers.  While  section 
11  permits  dealers  to  sell  wild  sea  and  river 
docks,  coots  or  poule  d'eau,  brant,  and  rail 
between  December  15th  and  February  15th. 
Tbere  Is  no  conflict  between  the  sections. 
Sportsmen  may  hunt  game  birds  and  have 
them  in  possession,  but  not  for  sale,  between 
November  Ist  and  February  16th,  under  sec- 
tion 8;  while  dealers  may  hunt  game  birds 
and  offer  them  for  sale  only  between  Decem- 
ber 15th  and  February  15th  under  section  11. 


It  is  ordered,  adjudged,  and  decreed  that 
the  Judgment  annealed  from  be  reversed; 
that  the  affidavit  against  accused  be  reinstat- 
ed; and  that  the  trial  be  proceeded  with  In 
accordance  with  law. 
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No.  21007. 

.STATE  V.  BARNES. 

(Supreme  Court  of  Louisiana.    Jan.  25,  1915.) 

(BvlUbu*  ly  the  Oowrt.) 

WlTRESSKB      4=9350  —  CaOSS-EXAMINATION  — 

Extent. 

When,  for  the  purpose  of  establishing  the 
credibility  of  a  state  witness  who  is  a  stranger 
in  the  community,  the  district  attorney  naa 
examined  him  with  regard  to  his  reasons  for 
leaving  another  state,  the  defendant's  counsel 
has  the  right,  on  cross-examination,  to  ask  the 
witness  whetner  there  is  a  charge  of  murder 
pending  against  him  In  the  state  whence  he 
came. 

[Ed.  Note.— IV>r  other  -  cases,  see  WUnesses, 
Cent.  Dig.  H  1140-1149;   Dea  Dig.  «=>350.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;   T.  F.  Bell,  Judge. 

Gus  Barnes  was  convicted  of  retailing  in- 
toxicating liquors  without  a  license,  and  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Murff  &  Roberts,  of  Shreveport, 'for  appel- 
lant. R.  G.  Pleasant,  Atty.  Gen.  (Wm.  A. 
Mabry,  Dlst.  Atty.,  of  Shreveport,  and  G.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for 
the  State. 

O'NIEXiLi,  J.  The  defendant  waa  convicted 
of  retailing  Intoxicating  liquor  without  a  li- 
cense, and  was  sentenced  to  pay  a  flne  of 
$600,  and  be  imprisoned  flve  months,  and,  in 
default  of  the  payment  of  the  flne,  to  serve 
an  additional  term  of  six  months  in  the  par- 
ish prison,  and  to  be  worked  on  the  public 
works  of  the  parish. 

The  first  bill  of  exceptions  recites  that  the 
state  witness  Will  Uoyd,  the  only  witness 
who  testified  that  he  saw  the  defendant  sell 
the  intoxicating  drink,  was  questioned  by 
the  district  attorney  about  the  various  per- 
sons for  whom  he  had  worked  In  Mississippi, 
and,  on  cross-examination,  the  defendant's 
counsel  asked  the  witness,  in  order  to  show 
his  unworthiness  of  belief  and  want  of  cred- 
ibility, the  following  question,  viz.: 

"Are  you  not  charged  with  murder  in  Missis- 
sippi, and  did  you  not  leave  Mississippi  on 
that  account  and  come  to  the  state  of  Ijouiai- 
ana?" 

The  district  attorney  objected  to  the  ques- 
tion and  to  the  answer  to  be  elicited,  on  the 
ground  that  It  was  Irrelevant. 

The  trial  Judge,  in  his  statement  per  curi- 
am, says  tbat  the  witness  was  asked  whether 
he  was  charged  with  murder  In  the  state  of 
Mississippi,  and  the  court  sustained  the  ob- 
Jectiou  to  the  question,  on  the  ground  that  a 
charge  or  an  indictment  would  not  create  a 
presumption  of  guUt;  but  the  trial  Judge  says 
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that  he  does  not  remember  that  the  witness 
was  asked  about  leaving  Mississippi  on  ac- 
oonnt  of  being  charged  with  murder. 

As  the  statement  of  what  occurred  was  not 
taken  down  by  the  clerk,  as  provided  In  the 
Act  No.  113  of  1896,  we  must  accept  the 
statement  or  recollection  of  the  trial  Judge 
of  the  question  that  was  asked  the  witness. 
He  says  he  would  have  permitted  the  defend- 
ant's attorney  to  ask  the  witness  whether  he 
had  left  Mississippi  on  account  of  being 
charged  with  murder,  l>ecause  the  state  had 
proven  by  the  witness  that  he  came  from  Mis- 
sissippi to  Louisiana  to  look  for  woric  In  bis 
special  line,  and  evidence  that  he  had  left 
Mississippi  for  another  reason  would  have 
been  admissible  to  rebut  the  testimony  given 
by  him  In  his  examination  in  chief. 

Under  the  drcumstances  related  above,  evi- 
dence that  the  witness  was  under  a  charge  of 
murder  In  Mississippi  was  admissible  for  the 
pnrposOi  of  contradicting  his  statement  that 
he  had  come  from  Mississippi  to  Louisiana 
for  some  other  reason.  The  evidence  might 
not  have  been  as  effective  as  would  have  been 
his  admission  that  he  left  Mississippi  because 
a  charge  of  murder  was  pending  against  him; 
but  the  sufficiency  of  the  evidence  must  not 
be  confused  with  Its  admissibility. 

The  second  bill  of  exceptions  was  reserved 
to  the  Judge's  ruling,  sustaining  the  same 
objection  made  by  the  district  attorney  to  the 
following  question  propounded  to  the  same 
witness  on  cross-examination,  viz.: 

"Have  yon  not  been  gailty  of  carrying  con- 
cealed weapoDB  since  you  have  been  in  the  par- 
ish of  Caddo?" 

And  the  third  bill  of  exceptions  was  re- 
served to  the  ruling  of  the'  trial  Judge  sus- 
taining a  similar  objection  made  by  the  dis- 
trict attorney  to  the  following  question  pro- 
pounded to  the  same  witness  on  cross-exam- 
ination, viz.: 

"Did  you  not  assault  a  man  about  two 
months  ago  in  the  city  of  Shreveport  with  a 
pistol  and  attempt  to  BDoot  him  in  the  hoqse  of 
Carrie  Davis,  and  were  you  not  prevented  from 
doing  so  by  by8tander87' 

These  questions  were  not  objected  to  on 
the  ground  that  they  might  compel  the  wit- 
ness to  Incriminate  himself. 

In  the  case  of  State  v.  Waldron,  128  La. 
659,  54  South.  1009,  34  L.  B.  A.  (N.  S.)  809,  it 
was  said: 

"Where  a  defendant  in  a  criminal  prosecu- 
tion tenders  himself  as  a  witness  in  his  own 
behalf,  be  is  subject  to  the  same  treatment  as 
any  other  witness;  and,  as  a  litigant  or  de- 
fendant in  a  criminal  prosecution  who  tenders 
a  witness  thereby,  in  effect,  vouches  for  his 
credibility,  and  asks  the  court  and  the  jury  to 
accept  him  as  a  person  to  be  believed,  the  op- 
posing litigant,  or  the  state,  has  the  right  to 
elicit  further  information  about  him  than  Is 
conveyed  by  the  mere  name  that  he  chooses  to 
give,  and  may  ask  him  such  questions  as:  'Are 
yon  not  an  escaped  convict?'  'Are  you  not  a 
fugitive  from  justice?'  'Under  what  name  did 
you  register  at  the Hotel  7"  "  etc 


There  Is  no  good  reason  why  the  foregoing 
rule  should  not  apply  to  the  principal  wit- 
ness for  the  prosecution,  especially  one  who 
Is  a  stranger,  and  of  whose  worthiness  or 
unworthlness  of  belief  the  ooart  or  Jury  may 
be  entirely  ignorant 

The  syllabus  in  State  t.  Cas^,  110  La. 
712,  34  South.  746,  is  as  follows: 

"The  accused  took  the  stand  to  testify  aa  a 
witness  in  his  own  behalf.  On  cross-examina- 
tion he  wsB  asked  by  the  prosecuting  attor- 
ney :  'How  many  times  have  you  been  m  trou- 
ble?' Which  questiod  and  the  answer  thereto 
were  objected  to  as  attacldng  the  character  of 
the  accused,  which  had  not  been  put  at  issue. 
The  ruling  of  the  trial  judge  was  that,  while 
not  admissible  to  impeach  the  character  of  the 
accused,  the  question  and  its  answer  were 
proper  for  the  purpose  of  afFectlng  his  veracity 
as  a  witness." 

In  State  v.  Calllan,  109  La.  846,  38  South. 
363,  it  was  said: 

"A  defendant  in  a  criminal  proaecation,  who 
becomes  a  witness  in  bis  own  betialf,  may  be 
asked  on  cross-examination,  with  a  view  at 
testing  his  credibility,  how  many  times  he 
has  been  before  the  court." 

In  State  v.  Southern  et  ah,  48  La.  Ann. 
629,  19  South.  668,  it  was  said: 

"It  is  competent  to  ask  the  defendant,  who 
is  a  witneai  m  his  own  beluUf,  if  he  is  charged 
with  other  offenses,  and  whether  there  are 
other  bills  pending  against  bim.  The  inquiry 
into  a  witness'  credibility  is  always  permitted." 

We  have  no  reason  to  doubt  that  the  de- 
fendant's counsel  were  In  good  faith  in  ask- 
ing the  questions  which  they  put  to  the  state's 
witness  Will  Lloyd,  on  cross-examination. 
Their  manifest  purpose  was  to  show  that  the 
witness  was  a  refugee  from  Justice  and  a 
thoroughly  disreputable  character,  unworthy 
of  belief.  It  cannot  be  assumed  that  the  de- 
fendant would  have  been  convicted  on  the 
testimony  of  a  witness  such  as  the  defend- 
ant sought  to  prove  the  state's  only  ao-called 
eye  witness  to  be. 

The  verdict  and  sentence  appealed  from 
are  annulled  and  set  aside,  and  the  case  is 
remanded  to  the  district  court  for  a  new 
trlaL 

(1S6  La.  SliSt 
No.  20987. 
STATE  V.  WARTON. 

(Snt)reme  Court  of  Louisiana.     Jan.  11,  ISlSw 
Rehearing  Denied  Feb.  8,  1915>) 

(Bvllalut  by  the  Court.) 

1.   JUBT    «=»72— PaOTEI,— DlSCBBTIOH— CKDa- 

WAL  Prosecution. 

Under  Act  No.  182  of  1914,  the  state  and 
the  defendant  in  a  criminal  prosecntfon  have 
not  the  right  to  determine  how  many  tales  ju- 
rors shall  be  summoned  for  a  particular  occa- 
sion ;  and  the  state  and  the  defendant  have  not 
the  right  to  determine  how  many  of  those  whom 
the  judge  has  seen  proper  to  order  summoned 
shall  be  pr^ent,  or  reported  on,  before  the  se- 
lection of  those  needed  for  the  jury  may  be  pro- 
ceeded wiUi.  The  whole  matter  is  left  to  the 
discretion  of  the  judge. 

[E!d.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  i!  333-347 ;    Dec.  Dig.  «=»72.] 
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2.  CBnmvAL  Law  «=»814— Rxfcbal  or  In- 

BTKtJCnoNS— IBSTJKS. 

The  refusal  of  a  trial  Judge  to  charge  a 
jury  in  a  criminal  case  concerning  the  law  with 
reference  to  a  matter  which  was  not  involved  in 
the  trial  of  the  caoae  will  be  Bustained. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ${  1821, 1833, 1839, 1860,  1865, 
1883.  1890.  1924,  197»-198e,  1987;  Dec.  Dig. 
<fc=>814.] 

ProTO«t7,  3^  dissenting. 

Appeal  from  Fifteenth  Jndlclal  District 
Court,  Parish  of  Allen ;  A.  M.  Barbe,  Judge. 

Beu  Warton  was  convicted  of  manslaugh- 
ter, and  appeals.    AfiSrined. 

Wllllama  &  Williams,  of  liake  Charles,  for 
appellant  R.  Q.  Pleasant,  Atty.  Gen.,  and 
T.  A.  Edwards,  Dlst  Atty.,  of  Lake  Charles 
(O.  A  Gondran,  of  New  Orleans,  of  counsel), 
for  the  State. 

SOMMERYILLE,  J.  PlalntUT  was  charged 
with  mnrder,  and  convicted  of  manslaughter. 
His  appeal  is  based  upon  two  bills  of  ezcep- 

tlODS. 

[1]  Hie  first  bill  was  reserved  to  the  ruling 
of  the  court  on  the  objection  of  defendant  to 
proceed  with  the  trial  of  the  cause  until  all 
of  the  ten  tales  Jurors  who  had  been  sum- 
moned to  complete  the  venire  shonld  hare 
answered  to  their  names  in  open  court  The 
tales  Jurors  appear  to  have  been  summoned 
tinder  the  provisions  of  Act  No.  182  of  1914, 
p.  341 ;  and  under  the  authority  of  State  v. 
Anderson,  136  La.  — ,  66  South.  966,  the 
mUng  of  the  district  Judge  is  sustained. 

[21  The  next  bill  Is  reserved  to  the  refusal 
of  the  trial  Judge  to  charge  the  Jury  on  the 
law  of  self-defense.  The  reasons  given  by 
the  trial  Judge  tor  refusing  the  requested 
charge  are  that: 

"The  evidence  did  not  show  a  case  of  self- 
defense.  Defendant  himself  did  not  testify  to 
a  state  of  facts  that  would  have  supported  a 
plea  of  self-defense,  and  a  proper  charge  there- 
on. He  testified  that  he  did  not  know  who  fir- 
ed the  shot  himself  or  his  brother,  with  whom 
he  was  struggling;  that  it  was,  in  fact,  an  ac- 
cidental discharge.  The  evidence  disclosed  the 
fact  that  defendant  had  gone  to  his  brother's 
stable  where  ttSe  killing  occurred  to  get  his 
trunk,  after  he  had  been  discharged,  armed  with 
a  pistol;  that  he  drew  the  pistol  on  his  broth- 
er; that  he  bad  turned  away  and  had  gone 
about  10  or  12  feet  when  he  was  seized  by  his 
brother,  who  attempted  to  take  the  pistol  away 
from  him;  that  in  the  struggle  which  ensued 
the  pistol  was  discharged.  Defendant  did  not 
testify  that  be  was  in  any  fear ;  that  the  attack 
was  nolent ;  or  that  he  was  resisting  force  with 
force.  From  all  the  evidence,  I  arrived  at  the 
conclusion  that  the  defendant  was  the  aggres- 
sor in  the  commission  of  trn,  unlawful  act  at 
the  time  the  fatal  shot  was  fired." 

It  appears  from  the  statement  by  the  court 
tbat  the  defense  was  not  that  of  self-defense, 
bat  that  of  an  excusable  homicide,  the  result 
of  an  accident  What  constitutes  self-de- 
fense Is  a  question  of  law  for  the  court  21 
Cyc.  102&  The  Constitution  (artlale  179) 
makes  the  Jury  the  Judges  of  the  law  and  the 
facts  as  to  the  question  of  the  guilt  or  in- 


nocence of  the  accused;  but  points  of  law, 
wherein  the  guilt  or  Innocence  of  the  accused 
is  not  drawn  in  question,  are  for  the  court, 
and  not  for  the  Jury,  to  dispose  of,  such  as 
admissibility  of  evidence,  the  diarge  of  the 
court,  etc 

The  case  of  State  v.  Baptlste,  105  La.  661, 
80  South.  147,  Involves  the  accidental  killing 
of  a  third  person  where  the  defendant 
claimed  to  have  been  acting  "as  in  case  of 
self -defense"  from  an  assault  by  another 
person.  And  there  the  defendant  specially 
pleaded  self-defense.  He  <daimed  to  have 
been  resisting  force  with  force.  He  shot  at 
one  person  with  the  Intention  of  disabling 
him,  and  he  accidentally  killed  another.  And 
the  trial  court  charged  the  Jury  with  ref- 
erence to  the  law  of  self-defense,  but  insuffi- 
ciently. In  the  Instant  case  the  statement 
contained  in  the  bill  of  exceptions,  as  well 
as  that  In  the  per  curiam  of  the  court,  shows 
that  the  plea  of  defendant  was  accidental  or 
excusable  homicide,  resulting  from  a  tussle 
between  defendant  and  his  brother  for  the 
possession  of  a  gun,  which  defendant  had 
drawn  upon  his  brother.  It  appears  that  the 
defendant  did  not  testify  that  he  was  in  any 
fear  when  his  brother  sought  to  disarm  him, 
or  that  the  attack  upon  him  was  violent,  or 
that  he  was  resisting  force  with  force;  on 
the  contrary,  he  testified  that  he  did  not  know 
who  fired  the  shot  which  resulted  in  the 
death  of  the  deceased,  who  was  a  bystander, 
and  that  the  discharge  of  the  gun  was  acci- 
dental. There  was  no  evidence  to  the  effect 
that  he  (defendant)  had  discharged  his  gun 
In  self-defense. 

In  the  case  of  State  v.  Kellogg,  104  La. 
680  (593  et  seq.),  29  South.  2iB5,  wherein  we 
reviewed  and  sustained  Uie  ruling  of  the 
trial  court  on  the  question  of  admissibility 
of  evidence  in  support  of  a  plea  of  self-de- 
fense, it  was  shown  that  the  accused  was  the 
aggressor  at  the  beginning  of  the  difficulty; 
and  It  had  not  been  shown  tbat  defendant, 
after  commencing  the  attack,  and  before  the 
killing,  had  withdrawn  in  good  faith  from  the 
position  of  aggression  and  assault  which  he 
had  assumed,  with  the  intention  of  abandon- 
ing his  original  purpose,  and  tbat  he  had 
clearly  Informed  the  deceased  that  he  was 
seeking  peace;  and  the  reasons  there  given 
for  refusing  to  receive  the  evidence  have  ap- 
plication here  to  the  refusal  of  the  Judge 
to  charge  the  Jury  on  the  law  of  self-defense, 
where  no  such  plea  had  been  made,  and 
where  no  evidence  had  been  received  which 
would  go  to  support  such  a  plea. 

If  there  were  any  evidence,  however  slight, 
tending  to  support  the  plea  of  self-defense, 
or  on  any  material  fact,  it  would  have  been 
the  duty  of  the  trial  Judge  to  have  diarged 
the  Jury  on  the  law  with  reference  thereto ; 
but,  in  the  absence  of  snch  evidence  it  is 
clearly  not  the  duty  of  the  trial  Judge  to 
charge  the  Jury  with  reference  to  the  law  on 
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matters  not  pleaded  or  teatifled  to  on  tbe 
trial. 

There  is  no  error  In  the  Judgment  appealed 
from. 

Judgment  affirmed. 

PROVOSTT,  J.,  dissenting,  thinks  file 
charge  should  have  been  given. 


036  La.  519) 

No.  20846. 

BLOOMFIELD  y.  THOMPSON,  Oom'r  of 

Public  UtiUtiea,  et  aL 

In  re  THOMPSON,  Ck>m'r  of  Public  Utilities, 

et  al. 
(Supreme  CV>iirt  of  Louisiana.    Jan.  26,  1916.) 

(Syllabus  hy  the  Court.) 

1.  Municipal  Cobporationb  ^=»131  — Meu- 
BKBB  or  Pttblic  Belt  Railboad  Coioas- 

BIOK— POWKB  TO  APPOMIT— VaUDITT  0»  OB- 
DXNANCE. 

Ordinance  No.  74  of  the  commission  council 
of  tbe  city  of  New  Orleans,  providing  that  the 
commissioner  of  public  utilities  shall  be  ez  of- 
ficio a  member  of  the  public  belt  railroad  com- 
mission, and  shall  be  acting  president  of  said 
commission,  and  shall  have  active  charge,  man- 
agement, and  control  of  the  detail  operations, 
etc.,  of  said  railroad,  violates  the  provisions  of 
the  constitutional  amendment  of  1908,  which 
vest  in  the  mayor  of  the  city  of  New  Orleans  the 
power  to  appoint  the  members  of  said  commis- 
sion, with  the  consent  of  the  council. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  C!ent  Dig.  {{  306,  878;  Dec  Dig. 
«=>131.] 

2.  OmcEM  «=»9— Piixiwo  or  Offiob— Oon- 

STITDTIONAL  PbOVISION. 

Where  the  Constitution  has  provided  the 
method  of  filling  offices,  the  Legislature  may  not 
provide  for  filling  them  in  any  other  manner. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent. 
Dig.  {  11;  Dec.  Dig.  «=>9.] 

Action  by  William  B.  Bloomfleld  against 
W.  B.  Thompson,  Commissioner  of  Public 
Utilities,  and  another.  A  judgment  for  de- 
fendant was  reversed  by  the  Court  of  Ap- 
peal, and  defendants  apply  for  certiorari  or 
writ  of  review.    AfSrmed. 

L  D.  Moore,  City  At^.,  John  F.  C,  Waldo 
and  John  J.  Reilley,  Asst  City  Attya,  all  of 
New  Orleans,  for  applicants.  Charles  Rosen, 
of  New  Orleans  (James  D.  Hill,  of  New  Or- 
leans, of  counsel),  for  Wm.  B.  Bloomfleld 
and  New  Orleans  Board  of  Trade,  Limited, 
plaintiff  and  Intervener. 

LAND,  3.  This  case  was  before  us  on  a 
writ  of  certiorari,  and  Judgment  was  ren- 
dered In  favor  of  the  plaintlir  on  December 
16,  1913.  A  rehearing  was  granted  on  the 
suggestion  of  the  defendants  that  the  Con- 
stitution of  1918  had  vested  appellate  Juris- 
diction over  this  cause  In  the  Court  of  Ap- 
peal for  the  parish  of  Orleans,  and  on  re- 
hearing the  proceedings  were  dismissed  with- 
out prejudice  to  the  right  of  the  litigants  on 


either  side.    See  Bloomfleld  ▼.  Thompson,  134 
La.  923-950,  64  South.  853. 

[1]  Plaintiff  thereupon  appealed  to  tbe 
Court  of  Appeal  for  the  pariah  of  Orleans, 
which,  for  reasons  assigned,  rendered  Judg- 
ment as  follows,  to  wit: 

"It  is  therefore  ordered  that  the  judgment  ap- 
pealed from  be  reversed,  and  it  is  now  ordered 
that  a  peremptory  injunction  issue  herein  re- 
straining and  prohibiting  the  defendant,  W.  B. 
Thompson,  commissioner  .of  public  utilities,  and 
the  city  of  New  Orleans,  from  executing  or  en- 
forcing the  provisions  of  Ordinance  No.  74, 
Commission  Council  Series,  which  ordinance  is 
hereby  declared  null  and  void.  It  is  further  or- 
dered that  the  city  of  New  Orleans  pay  all 
costs." 

The  defendants  applied  to  this  court  for  a 
writ  of  certiorari  or  review,  which  was 
granted. 

In  1904  the  council  of  the  dty  of  New  Or- 
leans enacted  Ordinance  No.  2683,  N.  S., 
amending  and  re-enacting  Ordinance  No.  147, 
N.  S.,  of  August  7,  1900,  creating  a  board 
of  commissioners  to  be  known  and  styled  as 
the  "Public  Belt  Railroad  Commission"  for 
the  city  of  New  Orleans,  to  be  composed  of 
the  mayor  of  the  city  of  New  Orleans,  and 
16  resident  taxpayers  and  electors  of  said 
city,  to  be  appointed  by  the  said  mayor,  by 
and  with  tbe  approval  of  the  council  of  tbe 
city  of  New  Orleans.  The  ordinance  pro- 
vided that  11  of  the  members  of  said  com- 
mission should  consist  of  members  of  cer- 
tain business  exchanges,  boards,  and  unions, 
and  should  be  appointed  on  their  recommen- 
dation, and  that  6  members  should  be  ap- 
pointed from  the  citizens  of  New  Orleans  at 
large,  3  from  above,  and  2  from  below.  Canal 
street.  The  ordinance  further  provided  that 
the  commission  should  organize  by  selecting 
a  president  pro  tem.,  a  secretary-treasurer, 
an  Industrial  commissioner,  an  auditor,  and 
a  general  manager,  and  that  the  president 
pro  tem.  should  be  a  member  of  the  commis- 
sion, and  should  have  active  charge,  centred, 
management,  and  supervision  of  the  business 
of  said  commission,  subject  to  the  direction 
of  the  commission;  and  that  the  manager 
should  be  at  all  times  subject  to  the  super- 
vision and  control  of  the  president  pro  tem. 

This  ordinance  thus  vested  the  executire 
powers  of  the  commission  In  Its  president 
pro  tem.,  subject,  however,  to  tbe  direction 
of  the  commission. 

The  commission  thus  organised  proceeded 
to  construct  the  contemplated  belt  railway, 
and  had  made  considerable  progress  In  the 
work,  when,  in  1908,  it  became  evident  that 
the  construction  and  equipment  of  the  rail- 
way would  require  a  great  deal  more  money 
than  the  city  was  able  to  provide  for  that 
purpose.  The  commission  decided  to  raise 
the  necessary  funds  by  means  of  a  bond  la- 
sue  ;  and  the  Legislature,  by  Act  No.  179  of 
1908,  p.  256,  authorized  the  dty  of  New  Or- 
leans to  issue  $2,000,000  of  6  per  cent,  bonds, 
for  the  purpose  of  constructing,  maintaining. 
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and  operating  the  said  public  belt  railway 
system.  TJe  act  was  a  proposed  constitu- 
tional amendment,  which  was  ratified  by  a 
vote  of  the  people  In  November,  1908,  and 
the  amendment  was  tncoiporated  In  the  Con- 
stitution of  1913  as  article  323,  under  the 
caption  of  "Public  Belt  Railroad  Bonds." 
The  last  sentence  of  article  323  reads  as  fol- 
lows: 

"All  the  proTiaiong  hereof  shall  constitute  a 
contract  between  the  holder  of  the  bonds  issued 
ander  Act  179  of  1908  and  of  this  title,  the  state 
of  Louisiana,  the  city  of  New  Orleans  and  the 
board  of  commissioners  of  the  port  of  New  Or- 
leans." 

Section  7  of  the  amendment  of  1908,  as 
Incorporated  in  article  323  of  the  Constitu- 
tion of  1913,  reads,  in  part,  as  follows: 

"The  city  of  New  Orleans  shall  construct, 
equip,  maintain  and  operate  said  public  l>elt 
railroad  system  of  the  city  of  New  Orleans 
through  and  by  means  of  such  board  or  com- 
mission as  may  have  been  or  may  be  organised 
by  the  city  of  New  Orleans,  the  members  of 
which  shall  be  appointed  by  the  mayor  of  the 
city  of  New  Orleans,  with  the  consent  of  the 
council,  the  powers,  duties  and  functions  of 
which  shall  be  prescribed  by  the  city  of  New 
Orleans.  ♦  •  •  The  control,  administra- 
tion, management,  and  supervision  of  the  con- 
struction, maintenance,  operation  and  develop- 
ment of  the  public  belt  railroad  of  the  city  of 
New  Orleans  shall  be  exclusively  vested  and  re- 
main in  such  board  or  commission,  which  shall 
always  be  separate  and  distinct  from  that  of 
any  railroad  entering  the  city  of  New  Orleans." 
When  the  amendment  of  1908  was  adopted 
the  belt  railroad  was  under  the  control  and 
management  of  a  commission  organized  In 
1904  under  Ordinance  No.  2683,  N.  0.  S. 
This  commission  continued  In  control  and 
management  of  said  belt  railroad  until  Jan- 
oary  23,  1913,  when  the  council  of  the  city 
of  New  Orleans  adopted  Ordinance  No.  74, 
C.  O.  S.  Relative  to  this  ordinance,  this 
court.  In  Bloomfleld  t.  Thompson,  134  La. 
830,  931,  64  South.  856,  said: 

"It  amends  Ordinance  No.  2683,  New  Council 
Series  of  1904,  by  adding  the  commissioner  of 
public  utilities  to  the  membership  of  the  public 
belt  railroad  commission,  and  by  abolishing  the 
office  of  president  pro  tem.  and  creating,  in  its 
place,  that  of  acting  president,  and  by  providing 
that  the  commissioner  of  public  utilities  shall 
be  acting  president  of  the  commission;  and  it 
then  provides  as  follows: 

"  "The  commissioner  of  public  utilities  of  the 
dt^  of  New  Orleans  shall,  as  aforesaid,  be*the 
acting  president  of  the  commission.  In  the  ab- 
sence of  the  president  (that  is,  the  mayor),  he 
shall  preside  at  all  meetings.  He  shall  have  ac- 
tive charge^  management  and  control  of  the  de- 
tail operations  of  the  belt  railroad  system,  and 
the  beads  of  the  several  depat'tments  of  account- 
ing, operation  and  engineering  shall  report  to 
bim  and  take  instructions  from  him.  He  shall 
report  to  the  commission  and  keep  the  same 
fnlly  advised  of  all  matters  falling  within  bis 
management,  and  shall  be  the  agent  through 
whom  the  general  directory  powers  of  the  com- 
mission shall  be  executed.' " 

By  the  same  ordinance  the  general  man- 
ager charged  with  the  physical  construction, 
maintenance,  operation,  and  development  of 
the  public  belt  railway  was  at  all  times  made 
subject  to  the  supervision  and  control  of  the 
acting  president  of  the  commission. 
67  SO.-23 


Plaintiff  sued  to  annul  said  Ordinance  No. 
74,  on  the  ground  that  after  the  Issue  of 
bonds  under  the  aforesaid  amendment  of  1908 
the  dty  council  was  without  authority  to 
divest  the  exclusive  control  of  the  public 
belt  commission  over  the  public  belt  rail- 
way, or  to  reorganize  the  commission.  The 
first  contention  was  sustained  in  Bloomfleld 
V.  Thompson,  supra,  and  the  second  was  not 
passed  upon. 

As  already  stated  a  rehearing  was  granted 
In  said  case,  and  the  proceedings  were  final- 
ly dismissed  for  want  of  Jnrisdiction  In  this 
court ;  and  the  plaintiff  thereupon  appealed 
to  the  Court  of  Appeal,  which  rendered  Judg- 
ment In  his  favor. 

The  decree  of  the  Court  of  Appeal  was 
based  on  the  proposition  that  the  appoint- 
ment of  the  defendant  by  th6  council  as  an 
ex  officio  member  of  the  commission  was 
null  and  void,  because  by  the  constitutional 
amendment  of  1908  the  power  to  appoint  the 
members  of  the  commission  was  vested  in 
the  mayor  of  the  dty  of  New  Orleans.  All 
the  Judges  of  the  Court  of  Appeal  con- 
curred in  the  opinion  and  decree.  Judge 
Claiborne  assigned  additional  reasons  to  the 
effect  that  Ordinance  No.  74  vlplated  the 
contract  with  the  bondholders  by  attempting 
to  divest  the  commission  of  Its  exclusive  con- 
trol, supervision,  and  management  of  the 
affairs  of  the  public  belt  railroad. 

The  contention  of  the  defendants  that  the 
appointment  of  the  commissioner  of  pub- 
lic utilities  by  tile  city  council  with  the  ap- 
proval of  the  mayor  is  equivalent  to  bis  ap- 
pointment by  the  mayor  with  the  consent  of 
the  council  reverses  the  respective  functions 
of  the  mayor  and  the  council  as  prescribed 
In  section  7  of  the  constitatlonal  amendment 
of  1908,  now  article  323  of  the  Constitution 
of  1913.    The  Court  of  Appeal  said: 

"But  the  mere  statement  of  the  case  makes  it 
manifest  that  the  ordinance  violates  th$  pro- 
visions of  the  statute,  since  the  commissioner 
of  public  utilities  becomes  a  member  of  the 
board  by  virtue  of  the  ordinance,  instead  of  by 
appointment  of  the  mayor,  as  required  by  the 
statute." 

The  statute  thus  referred  to  la  Act  No.  179 
of  1906,  which  became  a  constitutional 
amendment  in  said  year.  'We  may  add  that 
this  amendment  conferred  on  the  city  coun- 
cil no  other  power,  quoad  the  appointment 
of  members  of  said  commission,  than  that 
of  confirmation  or  rejection. 

[2]  It  is  well  settled  that: 

"Where  the  Constitution  has  provided  the 
method  of  filling  offices,  the  Legislature  may  not 
provide  for  filling  them  in  any  other  manner 
than  that  directed  by  the  Constitution."  29 
Cyc  1369. 

It  has  also  been  held  that: 

"An  ordinance  which  assumes  to  transfer  the 
power  of  appointment  to  persons  other  than 
those  upon  whom  it  has  been  committed  by 
charter  u  invalid."    28  Cyc.  406. 

The  authorities  cited  by  counsel  for  the 
defendants  have  no  application  to  the  case 
at  bar,  where  the  method  of  appointing  mem- 
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bers  of  the  commission  Is  specially  prescrib- 
ed by  the  organic  law. 

The  power  to  reorganize  the  commission 
does  not  vest  any  Jurisdiction  In  the  council 
to  appoint  the  members  thereof,  or  to  ad- 
minister the  belt  railroad  otherwise  than 
through  a  commission  appointed  by  the  may- 
or with  the  consent  of  the  councU. 

It  goes  without  saying  that  the  powers  con- 
ferred on  the  council  by  the  present  dty 
charter  (Act  No.  150  of  1912,  p.  253)  must  be 
subordinated  to  the  provisions  of  the  con- 
stitutional amendment  of  1908  relative  to  the 
public  belt  raUroad. 

The  further  contention  of  the  defendants 
that  the  Issue  decided  by  the  Court  of  Ap- 
peal Is  not  covered  by  the  pleadings  is  with- 
out merit,  because  the  plaintiff  and  inter- 
vener alleged: 

'7hat  said  Ordinance  No.  74  U  illegal,  uncon- 
stitntional,  null,  and  void,  for  the  same  reasons 
hereinabove  alleged  against  Ordinance  No.  1; 
and  said  commission  council  was  and  is  wi^'Hout 
authority  to  make  said  commissioner  of  public 
utilities  a  member  of  said  public  belt  railroad 
commission,  and  vest  in  him  the  powers  confer- 
red by  said  ordinance." 

The  Judgment  of  the  Oourt  of  Appeal  is 
based  on  the  proposition  that  the  ordinance 
violates  the  provisions  of  the  constitutional 
amendment  of  1908,  because  the  commission- 
er of  public  utiUties  became  a  member  of  the 
board  by  virtue  of  the  ordinance,  Instead  of 
by  appointment  of  the  mayor.  No  other  is- 
sue was  decided  by  the  Court  of  An>eal, 
and,  as  we  affirm  the  Judgment,  it  is  unnec- 
essary for  this  court  to  consider  other  jMlnts 
discussed  by  counsel. 

Judgment  affirmed. 


(136  La.  E2S) 

No.  20961. 

DtJVAMi   y.    LOUISIANA    WESTERN    R. 
(X). 

In  re  DUVALL. 

(Supreme  Oourt  of  Louisiana.    Jan.  25,  1915.) 

(Bynahut  ly  the  Court.) 

CAsanas  4=9210— Shipment  of  Livk  Stock 
—  Damaobs  —  IjiABiLrrr  o»  Dklivebino 

CARaiKB— EVIDBNCK. 

In  the  case  of  a  railroad  Interstate  shii>- 
ment  of  live  stock,  which  was  delivered  in 
bad  condition,  owing  to  delays  in  transporta- 
tion and  want  of  proper  attention  to  the  ani- 
mals, the  delivering  carrier  will  not  be  held 
responsible  in  damages  to  the  shipper,  where 
the  evidence  shows  that  said  carrier  was  not 
responsible  to  any  appreciable  extent  for  d«- 
lay  in  transportation,  and  not  at  all  for  want 
of  proper  attention  to  the  animals. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  950,  961;   Dec.  Dig-  «=9219.] 

Certiorari  to  CJourt  of  Appeals,  Parish  of 
Acadia. 

Action  by  Elsie  Duvall  against  the  Louisi- 
ana Western  Railroad  (Company.  Judgment 
for  defendant  Ih  the  Ck>urt  of  Appeals,  and 


plaintiff  applies  for  certiorari  or  writ  of  re- 
view.   Affirmed. 
See,  also,  65  South.  104. 

M.  I.  Vamado,  of  Crowley,  for  applicant. 
Philip  S.  Pugb  and  Lawrence  H.  Pugh,  both 
of  Crowley,  for  respondent 

LAND,  J.  The  cause  was  originally  de- 
cided by  the  Court  of  Appeals  in  favor  of 
the  defendant,  but  a  rehearing  was  granted, 
and  thereupon  the  said  court  certified  to  the 
Supreme  Court  the  following  question : 

"In  a  case  like  this,  where  plaintiff  proves 
only  that  the  damages  occurred  somewhere  be- 
tween the  point  of  shipment  and  the  point 
of  delivery,  but  fails  absolutely  to  show  that 
the  damages  occurred  to  the  stock  while  it 
wsB  in  the  custody  of  the  defendant  company 
and  whilst  it  was  being  transported  over  its 
line,  or  where  the  proof  tails  to  show  on  whidi 
of  the  intermediate  railroad  lines  the  damage 
was  inflicted  on  the  stock,  is  not  plaintiff,  un- 
der such  a  state  of  facts,  by  virtue  of  the  Car- 
mack  amendment,  relegated  for  recovery  to  a 
suit  in  damages  against  the  initial  carrier?' 

We  answered  the  question  in  the  negative, 
for  the  reasons  that  the  CSarmack  amendment 
(Act  Jane  29,  1906,  c.  3591,  |  7,  34  Stat  503 
[U.  S.  Comp.  St  1918,  ^  8592])  did  not  take 
away  the  legal  right  of  the  plaintiff  to  sue 
the  defendant  for  damages  to  the  stodc  in- 
flicted on  its  own  line,  through  its  own  neg- 
ligence, and  did  not  abrogate  the  rule  of  ev- 
idence that  goods  received  In  good  otAer  by 
the  initial  carrier  are  presumed  to  have  been 
received  In  like  good  order  by  the  succeeding 
carrier,  and  that  a  delivery  In  bad  order  by 
the  terminal  carrier  raised  the  presumption 
that  the  Injury  occurred  on  the  delivering 
carrier's  line.  See  Duvall  v.  Louisiana  West- 
ern Ry.  C!o.,  135  La.  189,  65  South.  104. 

After  receiving  these  instructi(»is  the 
(3ourt  of  Appeals  again  rendered  Judgment  in 
favor  of  the  defendant 

The  case  is  before  us  on  a  writ  of  review- 
granted  on  the  application  of  the  plaintiff, 
who  complained  that  said  Judgment  was  ren- 
dered contrary  to  the  Instructions  of  this 
court 

Our  learned  brothers  below  based  their 
Judgment  on  the  allegations  of  plaintiff's  pe- 
tition and  on  the  evidence,  as  shown  by  the 
following  extracts  from  their  opinion: 

"Here,  plaintiff  admits  that  the  said  stock 
was  fed  at  Houston,  Tex.,  although  be  does  not 
say  that  they  were  watered,  and  on  this  branch 
of  his  demand  seems  to  pitch  his  action  on  the 
fact  that  they  could  hava  been  delivered  at 
Crowley  in  a  shorter  time  than  was  tak«i  to 
transport  them  to  that  i>oint  The  record 
shows,  however,  that  the  stock  was  properly 
cared  for  at  Houston,  where  they  were  deliver- 
ed to  the  defendant  company  for  tiansportatioa 
to  Crowley.  It  is  shown  that  they  were  car- 
ried to  Echo  practically  on  schedule  time,  as 
the  freight  was  delayed  only  a  little  over  one 
hour,  and  that  from  Echo  they  were  conveyed 
on  schedule  time  to  Crowley,  the  point  of  des- 
tination." 

"Even  if  the  animals  had  been  delayed  be- 
tween Houston  and  Crowley,  though  fed  at 
Houston,  which  plaintiff  admits,  but  not  wa- 
tered there,  which  be  does  not  allege,  still  how 
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could  tUa  eoart  fix*  the  amount  of  damages 
these  animals  suffered  for  such  delays  and 
want  of  -water  or  insnfflcient  attention  between 
tbe  two  points.  This  damage  would  have  to 
be  proportioned  to  the  damage  which  plaintiff 
alleges  that  the  stock  suffered  for  want  of 
food,  water,  rest,  and  (from)  delays  all  along; 
the  various  railroad  lines  from  Clarence,  Okl., 
to  Orowley,  La." 

The  preponderance  of  the  evidence  snp- 
ports  the  foregoing  statement  of  facts.  It 
was  proTen  tluit  the  nnlmata  were  watered, 
fed,  and  rested  at  Houston,  Tex.,  before  de- 
Uvery  to  the  defendant,  which  safely  trans- 
ported and  delivered  them  at  Crowley  about 
one  bour  and  a  half  behind  schedule  time. 

The  only  damages  claimed  are  for  delay 
in  transportation  and  want  of  proi)er  atten- 
tion to  the  animals. 

This  brief  delay  could  not  have  apprecia- 
bly affected  the  condition  of  the  anlmahb 
The  plaintiff  might  have  sued  the  Initial  car- 
rier, and  recovered  on  the  facta  disclosed  by 
the  record. 

Judgment  affirmed. 


036  La.  Stt) 

No.  21076. 

BASS  V.  TAZOe  4  M.  V.  B.  CO. 

(Supreme  Court  of  Louisiana.    Jan.  26,  IdlS.) 

(SvHalm*  (y  the  Cvtrt.) 

1.  CORBTITDTIONAI.  LAW  4=»306— VxinTX  ^=» 

8— Due  Pbocess— Lobs  or  Shipment— Opkb- 

ATioR  or  Statutb. 

A  statute  conferring  Jurisdiction  of  a  cer- 
tain class  of  cases  upon  a  court  elsewhere  than 
at  tile  domicile  of  the  defendant  relates  only 
to  tiie  remedy,  and  applies  to  a  case  in  which 
a  plea  to  the  jurisdiction  of  such  court  was 
pending,  but  not  tried,  when  the  statute  went 
Into  effect 

[Bd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  K  025-927 :  Dec.  Dig.  «=» 
805;    Venue,  Cent  Dig.  !  2;    Dec  Dig.  «=3>3.] 

(Additional  8vnahu$  ly  Editorial  Staff.) 

2.  CowaTrruTiONAi,  Law  ®=»309-^"Du«  Pbo- 
c^  or  Law." 

"Due  process  of  law"  only  means  due  no- 
tice and  opportunity  to  be  beard. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ii  929,  930 ;  Dec.  Dig.  «=> 
309. 

For  other  deflnltions,  see  Words  and  Phrases, 
First  and  Second  Series,  Due  Process  of  Iaw.J 

Certified  from  Court  of  Appeal,  First  Cir- 
cuit 

Action  by  B.  A.  Bass  against  the  Yazoo  & 
Mississippi  YaUey  Railroad  Company.  From 
a  Judgment  of  dismissal,  plaintiff  appeals  to 
the  Court  of  Appeal,  which  certifies  two 
questions  to  the  Supreme  Ck>urt  Questions 
answered  In  the  affirmative. 

KUbonrne  ft  Walker,  of  Clinton,  for  plain- 
tiff. H.  H.  Kllboume,  of  Clinton,  for  de- 
fendant, 

CNIELL,  J.  This  Is  a  suit  for  damages 
allied  to  have  been  sustained  as  a  result 
of  negligence  on  the  part  of  the  defendant 


railroad  company  In  the  alleged  failure  to 
deliver  in  good  condition  several  car  loads 
of  cattle  shipped  by  the  plaintiff  from  the 
parish  of  East  Feliciana,  La.,  to  a  firm  In 
East  St  Louis,  111.  The  suit  was  filed  In 
the  district  court  of  the  parish  of  East  Feli- 
ciana on  the  25th  of  March,  1914.  On  the 
5th  of  May,  1914,  the  defendant,  whose  dom- 
icile Is  In  New  Orleans,  filed  a  plea  to  the 
Jurisdiction  of  the  court. 

While  the  defendant's  plea  to  the  Jnrlsdlc 
tlon  was  pending,  and  before  it  was  heard 
In  the  district  court,  the  law  was  amended 
by  Act  No.  80  of  1914,  approved  July  6tb 
of  that  year,  so  as  to  confer  upon  the  dis- 
trict court  at  the  place  of  shipment  Jurisdic- 
tion of  such  a  case  as  this. 

On  the  14th  of  November,  1914,  after  the 
statute  of  that  year  had  gone  Into  effect, 
the  defendant's  plea  to  the  Jurisdiction  was 
heard  and  sustained  by  the  district  Judge; 
and,  from  the  Judgment  dismissing  his  suit, 
the  plaintiff  appealed  to  the  Court  of  Ap- 
peal of  the  First  Circuit 

[1]  Under  the  provisions  of  artlde  101  of 
the  Constitution,  the  Court  of  Appeal  has 
certified  the  following  questions  to  this 
court,  asking  for  Instructions,  viz.: 

(1)  Does  the  Jurisdiction  conferred  upon 
the  court  at  the  place  of  shipment  by  Act 
No.  80  of  1914,  apply  to  a  cause  of  action 
existing  at  the  time  the  statute  was  enact- 
ed7 

(2)  Did  the  statute  give  the  court  Jurisdic- 
tion of  the  case  that  was  pending  when  the 
statute  was  enacted? 

Under  the  provisions  of  Act  No.  182  of 
1908,  amending  and  re-enacting  Act  No.  08 
of  1888,  a  suit  of  this  character  might  have 
been  Instituted  at  the  place  at  which  the 
freight  was  to  be  delivered,  or  at  the  domi- 
cile of  the  carrier,  at  the  option  of  the  plain- 
tiff. Until  the  enactment  of  the  statute  of 
1914  there  was  no  authority  for  Instituting 
a  suit  of  this  character  at  the  place  from 
which  the  freight  was  shipped.  Act  No.  80 
of  1914  amended  and  re-enacted  Act  No.  182 
of  1008  so  as  to  authorize  the  institution  of 
a  suit  of  this  character  at  the  place  at  which 
tbe  freight  was  to  be  delivered,  or  at  the 
place  from  which  it  was  shipped,  or  at  the 
domicile  of  the  carrier,  at  the  option  of  the 
plaintiff. 

Act  No.  80  of  1014  refers  only  to  the  rem- 
edy, and  there  can  be  no  constitutional  objec- 
tion to  its  applying  to  a  case  in  which  the 
plea  to  the  Jurisdiction  had  been  filed,  but 
not  tried,  when  the  statute  went  into  effect 

[2]  "Due  process  of  law"  only  means  due 
notice  and  opi>ortunlty  to  be  heiud.  The 
district  court  was  vested  with  Jurisdiction 
of  the  case  when  the  plea  to  the  Jurisdiction 
was  heard.  The  dismissal  of  the  suit  could 
accomplish  no  good  purpose,  because  the 
plaintiff  would  have  the  right  to  file  It  again 
Immediately.  To  apply  the  statute  to  this 
suit  that  was  pending  when  the  law  was 
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enacted  would  not  be  giving  the  act  a  re- 
troactive or  retrospective  effect  The  pro- 
mulgation of  the  law  was  full  notice  to  the 
defendant,  and  the  latter'a  failure  to  try  the 
plea  to  the  jurisdiction  until  after  the  stat- 
ute of  1914  had  gone  into  effect  placed  the 
defendant  in  the  same  situation  as  If  the  de- 
fendant had  waived  the  plea  to  the  Jurisdic- 
tion. 

We  answer  both  questions  in  the  afiSrma- 
tire. 

a36  La.  ESI) 

No.  20436. 

.  Succession  of  SERRES. 
(Supreme  CJourt  of  Louisiana.     March  2,  1014. 
On  the  Merits,  June  29,  1914.    On 
Rehearing,  Feb.  8,  1916.) 

(ByUahnt  by  the  .Court.) 
On  Motion  to  Dismiss. 

1.  Appeal   and    Ebbob   <S=>640— Incomplktk 
Tbanscbipt — Dismissal. 

Where  a  transcript  of  appeal  la  filed,  from 
which  several  documeots  are  missing,  but  the 
apellant  obtains  a  writ  of  certiorari  and  com- 
pletes the  transcript  within  three  days  after  the 
return  day,  the  appeal  will  not  be  dismissed  be- 
cause of  the  incomplete  transcript  filed. 

[£M.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2788,  2829 ;  Dec  Dig.  <&» 
640.] 

2.  Appeai   and   Ebbob   <S=>660— Complbtion 
or  Tbanscbipt— Cebtiobari—Disuissai,  or 

The  fact  that  one  applying  for  a  writ  of 
certiorari  to  a  lower  court  to  complete  a  tran- 
script does  not  allege  that  it  is  not  his  fault 
that  the  transcript  is  incomplete  is  no  reason  for 
setting  aside  the  writ  and  dismissing  the  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {»2829,  2844-2847;  Dec.  Dig. 
«=9660.] 

On  Rehearing. 
8.  Wills  ♦=>525— CoNSTBtrcrioH— Bbqusst. 

Where  the  testator  declares  tiiat  the  first 
legatee  is  bis  only  child  and  that  ne  gives  and 
bequeaths  to  her  all  that  the  law  requires,  and 
gives  the  balance  of  his  estate  to  her  and  anoth- 
er legatee  jointly,  the  first  bequest  is  of  the  third 
of  the  estate  reserved  to  an  only  child  as  • 
forced  heir. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1129-1139;  Dec  Dig.  «=>525.] 

4.  Babtabds  4=9l3— Leqitimization— Wiixb. 
The  testator's  acknowledgment,  in  a  nun- 
cupative will  by  public  act,  that  the  legatee  is 
his  child,  is  a  sufficient  acknowledgment  to  con- 
vert an  illegitimate  legatee  from  a  bastard  into 
•  natural  child,  entitled  to  receive  by  the  will 
one-fourth  of  the  testator's  estate  if  he  leaves 
only  legitimate  ascendants  or  brothers  or  sisters 
or  descendants  of  brothers  or  sisters,  or  one- 
third  of  bis  estate  if  he  leaves  only  more  re- 
mote collateral  relations, 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  §§  16,  17;   Dec.  Dig.  «=»13.]  • 

6.  WiLM  ig=>229  —  Oapacitt  of  Lkoatxb  — 

Right  to  Object. 

A  legatee  who  is  not  a  relation  of  the  tes- 
tator has  no  right  to  question  the  capacity  of 
a  colegatee  to  receive  under  the  will  on  the 
ground  of  illegitimacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Wg.  §i  650-554;  Dec.  Dig.  <S=»229.1 

Provosty,  J.,  dissenting  in  part. 


Appeal  from  Civil  District  CJourt,  Parish  of 
Orleans;    T.  C.  W.  EUIs,  Judge. 

Succession  of  Jean  Serres.  From  a  judg- 
ment sustaining  exceptions  to  petition  of  Mrs. 
Catherine  Dautch  Bordes,  she  appeals.  Af- 
firmed on  rehearing. 

See,  also,  66  South.  342. 

Dufour  ft  Dufour,  of  New  Orleans,  for  ap- 
pellant O.  C  Friedricbs  and  Harold  A. 
Molse,  both  of  New  Orleans  (W.  S.  Parker- 
son,  of  New  Orleans,  at  counsel),  for  appellee. 

On  Motion  to  Dismiss  AppeaL 

BREAUX,  O.  J.  [t]  On  motion  to  dismiss 
appeal  taken  by  Mrs.  Catherine  Dautch 
Bordes. 

The  gravamen  of  the  motion  is  that  defend- 
ant in  motion  does  not  have  the  least  ground 
for  an  appeal;  in  the  second  place,  that  a 
party  to  an  appeal,  intending  to  use  the  rec- 
ord upon  which  a  former  appeal  has  beea 
taken,  should  obtain  the  court's  permission 
on  motion.  Lastly,  that  the  appeal  bond  Is 
insufficient 

There  was  neglect  and  oversight  in  confect- 
ing  the  record  of  appeal,  and,  while  there  was 
cause  of  complaint  at.  first  on  the  part  of 
the  appellee,  the  documents  not  copied  at 
first  tn  the  transcript  have  since  been  copied, 
and  the  copies  now  form  part  of  the  trans- 
cript The  copies  were  brought  up  to  this 
court  in  due  tim&  The  transcript  was  filed 
in  this  court  on  the  28th  day  of  January, 
1914.  The  motion  to  dismiss  the  appeal  be- 
cause of  want  of  copies  of  the  proceedings 
Wfis  filed  on  the  30tb  day  of  the  same  montb, 
and,  on  the  day  following,  the  clerk  of  oonrt 
made  his  return  and  produced  the  following 
copies,  which  he  annexed  to  and  attached  as 
part  of  the  transcript 

(1)  Motion  of  Mrs.  Catherine  Dautch  Bor^ 
des  and  Pierre  Bordes. 

(2)  Petition  for  registry  and  execution  of 
will  for  confirmation  of  executor  for  letters, 
for  an  inventory  and  order  of  said  petition. 

(3)  Exception  to  petition  of  Mrs.  Cath- 
erine Dautch  Bordes. 

(4)  Judgment  sustaining  exertion. 

(5)  Reasons  for  judgment 

(6)  Notarial   will. 

If  copies  are  filed  In  due  time,  there  Is  no 
good  ground  to  have  the  appeal  dismissed. 

As  these  documents  were  filed  within  three 
days  after  the  transcript  had  been  filed,  from 
no  point  of  Tiew  can  the  appeal  be  dismissed. 

The  original  transcript,  although  defective;, 
was  amendable.  Had  it  been  defective  so  as 
not  to  be  a  record  at  all,  a  complete  tran- 
script might  have  been  filed  at  the  date  that 
the  copies  before  mentioned  were  filed. 

The  appeal  was  made  returnable  by  the 
district  trial  judge  oa  the  28th  day  of  Jan- 
uary, 1914.  We  have  seen  that  the  copies,  a 
list  of  which  is  given  above,  were  filed  with- 
in the  three  days  after  the  return  day.  Iliat 
was  all-sufflcient 
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The  appellant,  in  order  to  meet  objection 
urged  by  plaintiff  In  motion  to  dismiss  the 
appeal,  obtained  a  writ  of  certiorari  to  com- 
plete the  record. 

[2]  The  appellee  objects  and  asks  that  no 
effect  be  given  to  the  writ  issued  to  the  clerk 
to  complete  the  record  because,  as  alleged  by 
appellee,  appellant  did  not  6et  out  the  grounds 
which  show  that  the  irregularities  In  the 
transcript  arose  through  no  fault  on  his  part. 

The  clerk  had  delivered  a  transcript  which 
was  duly  filed  with  the -certificate  sufficient- 
ly full,  as  It  referred  to  another  case  on  ap- 
peal, owing  to  the  fact,  we  infer,  that  appel- 
lant desired  to  use  another  transcript  al- 
ready filed. 

It  did  not  contain  certain  copies.  Appel- 
lant, doubtless  fearing  that  his  appeal  would 
l)e  dismissed,  filed  the  copies  In  dne  time, 
and,  in  addition,  mx&l  out  a  writ  of  certio- 
rari. Although  he  did  not  allege  that  it  waa 
not  his  fault  that  the  transcript  was  not 
complete,  there  was  nothing  to  give  rise  to 
the  inference  that  he  was  at  fault,  as  charged 
by  the  appellee. 

The  writ  of  certiorari  was  Issued  and  has 
been  executed;  the  papers  are  all  before  the 
court  and  were  all  timely  filed:  We  therefore 
cannot  dismiss   the  appeaL 

For  reasons  stated,  It  Is  ordered,  adjudged, 
and  decreed  that  the  motion  to  dismiss  Is 
overruled. 

On  the  Merits. 

PEOVOSTT,  J.  The  decedent  made  his 
wUI  providing  as  follows: 

"I,  Jean  Serres,  declare  that  I  was  married 
twice,  once  to  Anna  Dautch,  now  deceased.  We 
bad  three  children.  Two  died  without  issue. 
The  living  child  is  Marie  Serres,  wife  of  Louis 
Bordes.  And  my  second  wife,  born  Barbara 
Cook,  lived  with  me,  and  has  been  unheard  from 
for  about  twenty-five  years,  and  I  bad  no  issue 
from  said  marriage. 

'I  give  and  bequeath  to  my  daughter  Marie 
Serres,  wife  of  Louis  Bordes,  all  that  the  law 
reqmres,  and  the  balance  of  my  estate,  I  give 
and  bequeath  to  my  daughter  Marie  Serres,  wife 
of  Louis  Bordes,  and  Catherine  Dautch,  wife 
of  Pierre  Bordes." 

Mrs.  Catherine  Dautch,  wife  of  Pierre 
Bordes,  has  brought  this  suit  to  have  the 
court  decree  that  the  separate  legacy  to  Ma- 
rie Serres,  wife  of  Louis  Bordes,  Is  inopera- 
tive; and  that,  as  a  consequence,  the  whole 
estate  has  passed  to  herself  and  Marie  Serres 
Bordes  Jointly  under  the  bequest  of  "the 
balance  of  my  estate."  Her  contention,  duly 
covered  by  allegations  of  her  petition,  is  that 
Marie  Serres  Bordes  was  an  illegitimate 
cblld,  to  whom  the  law  did  not  "require"  the 
testator  to  bequeath  anything;  and  that 
therefore,  by  giving  her  "all  that  the  law  re- 
quires," he  gave  her  nothing. 

An  exception  of  no  cause  of  action  was 
sustained  by  the  trial  court,  and  the  plain- 
tiff has  appealed. 

In  support  of  this  exception,  the  defendant, 
lilrs.  Marie  Serres  Bordes,  contends  that  the 


plaintiff  is  without  standing  to  sue  for  the 
reduction  of  said  donation ;  that  only  forced 
heirs  can  sue  for  the  reduction  of  a  testa- 
mentary donation.  C.  C.  1504;  Succession 
of  Desina,  123  La.  469,  49  South.  23.  And. 
again,  that  the  plaintiff  shows  no  pecuniary 
Interest  in  the  present  suit,  and  that  a  per- 
son vrlthout  a  pecuniary  Interest  cannot 
maintain  an  action.  And,  finally,  that  the 
subsequent  marriage  of  her  parents  and  the 
acknowledgment  which  her  father  made  of 
her  in  bis  will  had  the  effect  of  legitimating 
her. 

The  first  of  these  contentions  loses  sight 
of  the  distinction  between  a  suit  In  reduction 
of  a  donation,  and  a  suit,  such  aa  the  present, 
where  the  object  is  to  have  the  court  decree 
that  no  donation  at  all  has  been  made.  A 
snit  in  ^eduction  of  a  donation  is  predicated 
upon  some  right  in  existence  at  the  time  the 
donation  was  made,  and  which  has  been 
violated  by  the  donation.  This  happens 
when  the  testator  has  disposed  of  more  than 
the  law  allows  him  to  dispose  of.  The  in- 
stant suit  Is  predicated  upon  the  alleged  fact 
that  no  donation  at  all  has  been  made.  It  is 
merely  a  suit  to  have  the  will  Interpreted. 
Its  theory  is  that  this  wUl  must  be  Inter- 
preted as  If,  Instead  of  reading,  I  bequeath 
"all  that  the  law  requires,"  it  read,  I  be- 
queath nothing.  That,  as  the  law  requires 
nothing  to  be  given,  the  giving  of  all  that 
the  law  requires  is  the  giving  of  nothing. 
That  the  will  must  be  Interpreted  as  If  It 
read:  I  give  my  estate  Jointly  to  Marie 
Serres  and  Catherine  Dautch,  except  In  so 
far  as  the  law  may  have  made  It  obligatory 
upon  me  to  give  a  certain  portion  to  Marie 
Serres  Bordes. 

The  contention  that  the  plaintiff  in  this 
suit  shows  no  Interest  is  a  begging  the  ques- 
tion. Success  in  the  present  suit  would  in- 
crease her  legacy  by  one-half  of  the  legacy 
she  is  attacking. 

We  pass,  then,  to  the  third 'contention  of 
defendant,  that  she  was  legitimated  as  an 
effect  of  Uie  subsequent  marriage  of  her  par- 
ents and  of  the  acknowledgment  which  her 
father  made  of  her  In  his  will. 

ArUcles  198  and  200  of  the  Code  read  as 
follows: 

"Art.  198.  Children  bom  oat  of  marriage,  ex- 
cept those  who  are  born  from  an  incestuous  <X 
adulterous  connection,  may  be  legitimated  by  the 
subsequent  marriage  of  their  father  and  mother, 
whenever  the  latter  have  legally  acknowledged 
them  for  their  children,  either  before  their  mar- 
riage by  an  act  passed  before  a  notary  and  two 
witnesses,  or  by  their  contract  of  marriage  it- 
self." 

"Art.  200.  A  natural  father  or  mother  shall 
have  the  power  to  legitimate  his  or-  her  natural 
children  by  an  act  passed  before  a  notary  and 
two  witnesses,  declaring  that  it  is  the  intention- 
of  the  parent  making  the  declaration  to  legiti- 
mate sach  child  or  children."' 

Under  the  first  of  these  articles,  the  ac- 
knowledgment must  have  been  made  "either 
before  their  marriage  by  an  act  passed  before 
a  notary  and  two  witnesses,  or  by  their  con- 
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tract  of  marriage  itself."  This  was  not  done 
in  this  case. 

Under  the  second  of  these  articles,  the  ac- 
knowledgment must  have  been  made  by  a 
notarial  act  in  which  the  father  has  declared 
that  it  is  his  Intention  to  legitimate  the 
child.  The  will  in  the  instant  case  was  by 
notarial  act,  bnt  it  does  not  contain  the  dec- 
laration that  it  was  the  intention  of  the  tes- 
tator to  legitimate  the  child.  It  makes  no 
declaration  at  all  on  the  question  of  illegit- 
imacy. It  does  not  declare  that  the  defend- 
ant was  bom  in  wedlock ;  and,  as  the  testa- 
tor knew  the  contrary  (if  we  take  the  alle- 
gation of  plainttfTB  petition  tor  tme,  which 
must  be  done  for  the  purpose  of  the  trial  of 
this  exception  of  no  cause  of  action),  we 
must  assume  that  he  either  did  not  intend 
to  be  understood  as  declaring  that  the  child 
was  legitimate;  or,  if  he  so  intended,  then, 
that  he  was  under  the  mistaken  impression 
that  a  child  bom  before  marriage  became 
legitimate  as  an  effect  of  the  subsequent 
marriage.  The  supposition  that  he  was  un- 
.  der  that  impression  Is  rendered  probable  by 
the  fact  that,  as  appears  by  the  will,  he  was 
under  the  impression  that  the  law  reqaii«d 
.  liim  to  dispose  of  a  certain  portion  of  bis 
estate  in  favor  of  defendant.  But  the  fact 
remains  that  this  will  makes  no  express  dec- 
laration either  of  the  legitimacy  of  defendant 
or  of  an  Intention  to  legitimate  her.  The 
nearest  It  comes  to  making  this  declaration 
is  that  It  gives  rise  to  the  Inference  that  the 
testator  was  under  the  impression  that  his 
subsequent  marriage  had  legitimated  her,  and 
that  he  therefore  considered  her  to  be  legiti- 
mate. 

But  if  this  will  had  contained  the  most 
formal  and  express  declaration  that  the  child 
was  legitimate,  this  would  not  have  fulfilled 
the  requirement  of  said  article  200.  The  re- 
quirement of  that  article  1b,  not  that  the 
parent  shall. declare  the  child  to  be  legiti- 
mate, bnt  that  be  sliaU  de<dare  liis  intention 
to  legitimate  the  child. 

There  Is  quite  a  difFerence,  psychologically, 
between  the  acknowledgment,  or  declaration, 
that  a  certain  condition  of  things  exists,  and 
the  expression  of  a  desire,  or  intention,  to 
bring  about  the  existence  of  a  certain  condi- 
tion of  thine^.  A  father  might,  as  a  truth- 
ful person,  have  to  admit  the  legitimacy  of 
a  child,  whom,  if  illegitimate,  he  might  be 
entirely  unwilling  to  legitimate.  But,  put- 
ting that  aside,  as  being  more  or  less  of  a  re- 
finement, and  dealing  with  this  case  broadly 
from  the  standpoint  of  the  Interpretation 
which  our  Jurisprudence  has  placed  upon 
said  article  200,  we  do  not  think  that  the  ex- 
pressions of  this  will  can  be  held  to  fulfill 
the  requirement  of  said  article.  In  the  case 
Succession  of  Llula,  41  La.  Ann.  00,  6  South. 
556,  this  court  said : 

"In  Dnpre  v.  Carnthers,  6  La.  Ann.  166,  it 
was  said,  in  alluding  to  the  intention  of  the 
Legislature  in  adopting  the  articles  of  the  Code 
relating  to  the  acknowledgment  and  legitima- 


tion of  children  bora  out  of  marriage:  •  •  • 
But  we  know  the  objects  of  the  Legislature: 
In  the  first  place,  to  honor  matrimony,  which 
is  of  anch  incalcnlable  importance  to  society ; 
and,*  in  the  next  place,  to  disconra^  concubi- 
nage, which  is  the  cause  of  innch  dissoluteness 
and  evil.  To  prevent  it  the  Legislature  held  out 
the  strongest  motive  which  can  influence  a  par- 
ent—the legal  disinherison  of  his  offspring,  un- 
less be  avows  his  shame  before  a  notary  public 
and  witnesses,  or  in  the  face  of  the  church. 

"The  object  of  the  law  was  folly  carried  out 
when  Joseph  Llula,  obeying  those  strong  mo- 
tives alluded  to  by  the  court,  appeared  before 
E.  A.  Peyrouz,  notary  public,  avowed  his  shame 
publicly  In  the  presence  of  two  witnesses,  and 
then  and  there,  still  further  obeying  his  strong 
natural  impulses,  legitimated  his  daughter,  thus 
removing,  as  the  reward  of  his  public  avowal, 
the  stain  of  illegitimacy  from  his  dangbter 
Louisa,  and  giving  her  the  rights  in  law  of  a 
child  born  in  wedlock." 

Tills  is  the  interpretation  whidi,  ili^tly 
or  wrongly,  this  court  has  heretofore^  in 
these  two  sharply  contested  cases,  placed 
upon  this  artide,  and  It  will  now  be  for  the 
Legislature  to  change  this  article  if  a  differ- 
ent effect  is  desired  to  be  given  to  it 

The  Judgment  ai^)ealed  from  is  therefore 
set  aside ;  and  the  exception  of  no  cause  of 
action  is  overruled ;  and  the  suit  is  remand- 
ed, to  be  proceeded  with  according  to  law. 
Mrs.  Marie  Serrea  Bordes  to  pay  the  costs 
of  this  ai^)eaL 

On  Rehearing. 

O'NIELL,  J.  [S]  After  a  careful  reconsid- 
eration of  this  case,  we  have  concluded  that 
this  will  is  not  to  be  interpreted  as  U  tbe 
testator  had  said: 

"I  give  my  estate  jointly  to  Marie  Serrea 
Bordes  and  Catherine  Dautdi  Bordes,  except  in 
so  far  as  the  law  makes  it  obligatory  upon  me 
first  to  give  a  certain  portion  to  Marie  Serres 
Boides." 

If  the  testator  had  thus  declared  merely 
that  Marie  Serres  Bordes  was  bis  only  child 
and  as  such  was  entitled  (under  article  1493 
of  the  Civil  Code)  to  one-third  of  his  estate, 
that  dedaration  would  not  have  been  a  be- 
quest to  Marie  Serres  Bordes ;  and  if,  as  tbe 
plaintiff  alleges,  she  was  not  legitimate  nor 
legitimated,  her  father's  dedaratlon  that  she 
was  entitled  to  inherit  one-third  of  his  estate 
would  avail  her  nothing  under  the  law.  But 
the  testator  did  not  stop  at  the  statement 
that  Marie  Serres  Bordes  was  his  only  child, 
and  that  he  was  forbidden  to  dispose  of  her 
legitimate  portion  of  his  estata  He  went 
further  and  said: 

"I  give  and  bequeath  to  my  daughter,  Marie 
Serres,  wife  of  Louis  Bordes,  all  that  the  law 
requires,  and  the  balance  of  my  estate  I  give 
and  bequeath  to  my  daughter,  Marie  Serres,  wife 
of  Louis  Bordes,  and  Catherine  Dautch,  wife 
of  Pierre  Bordes." 

If  the  allegations  of  the  plaintiff's  petition 
are  true,  the  law  did  not  require  the  testator 
to  give  Mrs.  Marie  Serres  Bordes  anything. 
But  what  difference  does  that  make  If  the 
law  did  not  forbid  him  to  give  her  two-thirds 
of  his  estate?  As  a  matter  of  fact,  the  law 
does  not  require  a  testator  to  give  a  portion 
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of  Us  estate  to  his  legitimate  child.  The 
law  only  reqairea  him  to  reserve  the  portion 
due  to  the  legitimate  child.  Hence  if  the 
testator  had  merely  reseryed  the  portion 
which  be  thought  Mrs.  Marie  Serres  Bordes 
was  entitled  to  Inherit  as  a  forced  heir,  her 
right  to  inherit  it  would  depend  upon  wheth- 
er she  is  or  is  not  in  fact  a  forced  heir. 

If  Mrs.  Marie  Serres  Bordes  was  born  be- 
fore the  marriage  of  her  mother  to  the  testa- 
tor, he  knew  It  Hence  it  must  be  assumed 
that  the  testator  believed  that  his  subsequent 
marriage  to  the  mother  of  Mrs  Marie  Serres 
Bordes  had  the  effect  of  legitimating  his 
daughter ;  or  it  may  be  that  he  desired  mere- 
ly to  acknowledge  her  to  be  his  child,  with- 
ont  making  any  allusion  to  the  fact  that  she 
was  born  before  bis  marriage  to  her  mother. 
Whatever  may  have  been  In  the  mind  of  the 
testator  regarding  the  status  of  the  legatee 
whom  he  acknowledged  to  be  his  only  child, 
we  mnst  interpret  the  bequest  according  to 
the  rules  of  construction,  and  then  deter- 
mine whether  the  plaintiff  has  a  right  to  con-, 
test  it 
Article  1712  of  the  Civil  Ck>de  prorldes: 
"In  the  interpretation  of  acts  of  last  will,  tbe 
intention  of  the  testator  must  principally  be  en- 
desTored  to  be  ascertained,  without  departing, 
howeveiv  from  the  proper  signification  of  the 
tenns  of  tbe  testament.'* 

To  hold  that  the  expression,  "I  give  to  my 
daughter  all  that  the  law  requires,"  mnst  be 
interpreted  as  a  gift  of  nothing,  because  the 
law  required  the  testator  to  give  her  nothing, 
wonld  be  adhering  too  rigidly  to  the  terms 
of  the  testament  and  departing  entirely  from 
the  manifest  intention  of  the  testator.  A 
disposition  mnst  be  understood  in  the  sense 
In  which  It  can  have  effect,  rather  than  that 
in  whldi  it  can  have  none.  R.  O.  C  1713. 
From  the  subsegnent  bequest  of  the  balance 
of  Ills  estate,  It  is  plain  that  the  testator 
Intended  the  first  bequest  to  be  of  something 
— not  nothing.  And  from  the  declarations 
made  by  the  testator  as  a  preface  to  the  dis- 
posing clauses  of  his  testament,  we  are  forced 
to  the  conclusion  that  he  intended  the  first 
beqnest  to  be  a  legacy  of  the  portion  of  his 
estate  which  an  only  child  would  be  entitled 
to  Inherit  as  a  forced  heir.  That  declaration 
was: 

"I,  Jean  Serres,  declare  that  I  was  married 
twice,  once  to  Anna  Dautch,  now  deceased.  We 
had  three  children.  Two  died  without  issue. 
The  living  child  is  Marie  Serres,  wife  of  Louis 
Bordes.  And  my  second  wife,  bora  Barbara 
Cook,  lived  with  me,  and  has  been  unheard  from 
for  about  twenty-five  years,  and  I  bad  no  issue 
from  said  marriage." 

Then  Immediately  follows  the  wlU,  viz.: 
"I  give  to  my  daughter,  Marie  Serres,  wife  of 
XiOols  Bordes,  all  that  the  law  requires;  and 
the  t»lance  of  my  estate,  of  all  kind  and  nature. 
I  give  and  bequeath,  share  and  share  alike,  to 
my  daughter,  Marie  Serres,  wife  of  Louis 
Bordes,  and  Catherine  Dautch,  wife  of  Pierre 
Bordes." 

That  was  the  same  as  to  say:  I  give  to 
my  daughter  all  that  the  law  requires  me 
to  reserve  for  her  as  a  forced  heir. 


We  would  not  be  Justified  in  assuming 
that  the  testator  would  not  have  given  bis 
danghter  the  portion  of  his  estate  reserved 
to  her  as  a  forced  heir  if  the  testator  had 
not  believed  that  she  was  a  forced  heir, 
because,  If  she  was  bom  before  the  marriage 
of  her  parents,  her  father  knew  it,  and 
therefore  did  not  make  the  bequest  to  her, 
under  an  error  of  fact  We  must  also  as- 
sume that  he  knew  the  law  or  had  legal  ad- 
vice. If,  however,  he  made  the  bequest 
under  the  erroneous  belief  that  she  was  le- 
gitimated by  his  marriage  to  her  mother  and 
was  entitled  to  inherit  one-third  of  his  estate 
as  a  forced  heir,  we  would  yet  have  no  right 
to  assume  that  he  would  not  have  made  the 
bequest  to  her  except  for  his  Ignorance  of  the 
law.  On  the  contrary,  it  mnst  be  assumed 
that  he  would  not  have  acknowledged  her  as 
his  child  if  he  had  not  intended  to  give  her 
the  portion  of  his  estate  which  the  law  wonld 
have  reserved  to  her  if  she  was  his  legitimate 
child. 

Our  conclusion  is  that  the  testator  In- 
tmded  to  give,  and  did  give,  to  Mrs.  Marie 
Serres  Bordes  what  the  law  wonld  have  re- 
served to  her  If  she  was  the  legitimate 
danghter  and  forced  heir  of  the  testator — 
that  Is,  one-third  of  his  estate — and  that  he 
bequeathed  only  the  remaining  two-thirds  of 
his  estate  to  Mrs.  Marie  Serres  Bordes  and 
Mrs.  Catherine  Dautch  Bordes;  one-third 
to  each. 

Assmnlng — as  we  have  to  assume  in  decid- 
ing whether  the  plalntUTs  petition  discloses 
a  cause  of  action — that  the  allegations  are 
true  that  Mrs.  Marie  Serres  Bordes  Is  the 
daughter  of  Jean  Serres  and  Anna  Dautdi, 
and  that  she  was  bom  before  the  marriage  of 
her  parents,  we  adhere  to  the  opinion  that 
the  marriage  of  her  parents  did  not  legiti- 
mate her  If  she  was  not  legally  acknowledged 
by  them,  either  by  an  act  passed  before  a 
notary  public  and  two  witnesses  before  the 
marriage,  or  in  the  contract  of  marriage  It- 
self. R.  O.  O.  198;  Succession  of  Vance,  110 
La.  766,  84  South.  767 ;  Landry  v.  American 
Creosote  Works,  119  La.  231,  43  South.  1016, 
U  L.  B.  A.  (N.  S.)  887. 

[4]  On  the  rehearing  of  this  case,  the  plaln- 
tUTs counsel  contend  that  the  defendant  is 
not  only  not  a  legitimated  child,  but  that  she 
is  not  even  an  acknowledged  or  natural  child, 
and  that  she  is  therefore  Incapable  of  receiv- 
ing anything  under  the  testament  of  her 
father.  Hence  they  argue  that  under  the 
doctrine  of  accretion,  the  plaintiff,  as  one  of 
the  universal  legatees,  is  really  entitled  to 
the  entire  estate,  although  she  is  claiming 
only  one-half  of  It  They  refer  to  article 
1707  of  the  Civil  Code,  which  provides  that 
legatees  shall  have  the  benefit  of  accretion 
when  a  legacy  Is  bequeathed  to  several  per- 
sons conjointly;  and  counsel  rely  upon  the 
interpretation  put  upon  this  artilcle  of  the 
Code  in  the  case  of  Macule  v.  Story,  93  U. 
S.  S89,  23  L.  Ed.  986,  and  by  this  court  In 
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Lebean  ▼.  Trndcau,  10  La.  Ann.  164 ;  City  of 
New  Orleans  v.  Hardle,  43  La.  Ann.  257,  9 
South.  12;  and  Succession  of  Villa,  132  La. 
714,  61  South.  765. 

This  proposition  is  untenable  under  the  al- 
legations of  the  plaintifTs  petition.  All  that 
the  law  requires,  to  convert  a  bastard  into  a 
natural  chUd,  is  that  the  child  be  acknowl- 
edged by  his  or  her  father  by  a  declaration 
executed  before  a  notary  public  and  two  wit- 
nesses, tf  It  was  not  made  in  registering  the 
birth  or  baptism  of  the  child.  R.  C.  C.  202 
and  203.  The  rights  conferred  by  such  ac- 
knowledgment are  not  to  be  confused  with 
the  right  to  alimony,  which  alone  an  unac- 
knowledged child  may  acquire  by  proof  of 
his  or  her  paternal  descent,  under  article  209 
of  the  CivU  Code.  This  article  only  applies 
to  illegitimate  chUdren  who  have  not  been 
legally  acknowledged.  R.  a  C.  208.  And  the 
declaration  that  proof  of  paternal  descent 
may  be  made  "by  all  kinds  of  private  writ- 
ings in  which  the  father  may  have  acknowl- 
edged the  bastard  as  his  child"  leaves  no  oth- 
er Inference  than  that  if  the  father  had  made 
such  acknowledgment  In  a  public  act  before 
a  notary  and  two  witnesses,  instead  of  a 
private  writing,  the  illegitimate  child  would 
then  be  a  natural  child,  and  not  a  bastard. 
The  act  in  which  Jean  Serres  declared  and 
acknowledged  that  he  and  Anna  Dautch  had 
three  dilldren,  of  whom  Mrs.  Marie  Serres 
Bordes  was  the  surviving  one,  was  executed 
in  the  presence  of  a  notary  public  and  three 
witnesses.  He  did  not  say  whether  she  was 
born  in  or  out  of  wedlock;  and  it  was  not 
necessary  for  him  to  declare  that  she  was 
not  born  in  wedlock,  to  confer  upon  her  the 
rights  of  a  natural  or  acknowledged  child, 
whatever  might  have  been  necessary  to  legiti- 
mate her.  What  necessity  can  there  be  for 
Mrs.  Marie  Serres  Bordes  to  prove  her  pater- 
nity, either  by  private  writings  or  otherwise, 
since  she  has  been  legally  acknowledged  by 
her  father  in  an  act  before  a  notary  and  two 
witnesses? 

The  plaintiff  has  not  alleged  in  her  petition 
that  the  defendant  was  not  legally  acknowl- 
edged.   On  the  contrary,  she  alleged: 

"That  the  said  Mrs.  Marie  Serres,  wife  of 
Louis  Bordes,  is  the  illegitimate  child  of  Jean 
Serres  and  Anna  Dautch:  that  the  said  Marie 
Serres  was  born  of  the  said  parents  sereral  years 
before  their  marriage,  and  out  of  wedlock;  and 
that  the  said  Marie  Serres  was  not  legitimated  by 
her  said  parents;  •  •  •  that  the  said  Jean 
Serres,  at  his  death,  left  no  lawful  ascendants 
or  descendants;  and  that  his  estate  is  and  forms 
a  testamentary  succession  to  be  entirely  disposed 
of  under  the  terms  and  conditions  of  and  in  ac- 
cordance with  bis  last  will  and  testament  before 
Anthony  J.  Rossi,  notary  public,  under  date  of 
August  1,  1911,  which  has  been  filed  and  regis- 
tered herein ;  •  *  *  that,  in  accordance  with 
the  terms  and  provisions  of  the  said  last  will 
and  testament  of  the  deceased,  Jean  Serres,  all 
of  the  property  of  which  he  died  possessed  is 
bequeathed  and  disposed  of  unto  and  in  favor 
of  your  petitioner,  Catherine  Dautch,  wife  of 
Pierre  Bordes,  and  Mrs.  Marie  Serres,  wife  of 
Louis  Hordes,  in  equal  proportions,  share  and 
■hare  alike,  except  to  such  extent  as  the  said 


testator  was  and  is  required  by  law  to  bequeath 
any  of  his  property  to  the  aforesaid  Marie 
Serres,  wife  of  Locus  Bordes;  that  said  Mrs. 
Marie  Serres,  the  illegitimate  child  of  the  said 
Jean  Serres,  is  not  a  forced  heir  of  the  said  es- 
tate of  the  said  Jean  Serres,  and  is  therefore 
not  entitled  to  any  legitime  in  the  estate  of  the 
said  Jean  Serres;  that  therefore  the  said  Jean 
Serres  was  not  required  by  law  to  give  any  por- 
tion of  his  estate  to  his  said  Ule^timate  child ; 
that  the  disposable  portion  of  his  said  estate  is 
the  entire  estate ;  and  that  your  petitioner,  Mrs. 
Catherine  Dautch,  wife  of  Pierre  Bordes,  and 
Mrs.  Marie  Serres,  wife  of  Louis  Bordes,  were 
and  are  jointly  named  and  instituted  the  testa- 
mentary heirs  of  the  deceased,  Jean  Serres,  and 
as  such  each  is  entitled  to  an  undivided  one-half 
interest  in  all  of  the  property,  real,  personal, 
and  mixed,  left  by  the  deceased ;  and  they  should 
be  recognized  as  such  testamentary  heirs  and 
sent  into  possession  of  all  of  said  property  in 
the  proportions  aforesaid." 

The  plaintiff  did  not  allege.  In  her  petition, 
that  Jean  Serres  left  no  brothers  or  sisters  or 
descendants  of  brothers  or  sisters,  or  even 
more  remote  collateral  relations.  Under  the 
provisions  of  article  1486  of  the  Civil  Code, 
a  natural  child  who  has  been  acknowledged 
by  his  or  her  father  may  receive  from  him, 
by  donation  inter  vivos  or  mortis  causa,  one- 
fourth  of  his  proi)erty  if  he  leaves  legitimate 
ascendants  or  legitimate  brothers  or  sisters 
or  descendants  from  such  brothers  or  sisters, 
and  one-third  If  he  leaves  only  more  remote 
collateral  relations.  And  the  next  following 
article  provides  that: 

"In  all  cases  in  which  the  father  disposes,  in 
favor  of  his  natural  children,  of  the  portion 
permitted  him  by  law  to  dispose  of,  he  is  bound 
to  dispose,  of  the  rest  of  his  property  in  favor 
of  his  legitimate  relations;  every  other  disposi- 
tion shall  be  null,  except  those  which  he  may 
make  in  favor  of  some  public  institution." 

The  platntifl  alleges  In  her  petition  that 
the  defendant  has  been  recognized,  by  a  Judg- 
ment of  the  district  court,  "as  the  sole  and 
only  heir  of  her  deceased  parent,  Jean  Serres, 
and  as  such  entitled  to  one-third  of  his  estate^ 
and  also  as  testamentary  heir  under  the  last 
will  and  testament  of  the  deceased  (to  use  the 
terms  of  said  Judgment)  for  an  additional 
portion  of  one-half  of  the  remaining  two- 
thirds';  and  that  petitioner,  Mrs.  Ciatherlne 
Dautch,  wife  of  Pierre  Bordes,  was  recog- 
nized as  testamentary  heir  of  the  deceased, 
Jean  Serres,  and,  as  such,  declared  to  be  en- 
titled to  one-half  of  the  said  remaining  two- 
thirds  of  the  estate  of  Jean  Serres."  The 
judgment  recognizing  the  defendant  to  be  tbe 
owner  of  one-third  of  tbe  estate  as  forced 
heir  and  recognizing  the  plaintiff  and  defend- 
ant to  be  entitled  each  to  one-third  as  joint 
legatees  is  alleged  to  be  made  a  part  of  the 
plaintifTs  petition.  And  the  prayer  of  the 
petition  Is  that  the  aforesaid  Judgment  be 
canceled  and  annulled,  and  that  the  plaintiff 
and  defendant  be  recognized  as  the  testamoi- 
tary  heirs  of  Jean  Serres  and  be  sent  Into 
possession,  each  as  owner  of  an  undivided 
half,  of  his  estate. 

[E]  From  the  allegations  and  prayer  of  the 
petition,  therefore,  this  may  not  be  r^arded 
as  a  niit  fitr  the  reduction  of  a  donation 
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which,  Tinder  article  1501  of  the  Civil  Code, 
can  be  saed  for  only  by  forced  heirs  of  the 
donor  or  testator.  It  is  an  attack  upon  the 
capacll7  of  the  defendant  to  inherit  one-third 
of  the  estate  as  a  farced  heir  of  Jean  Serres. 
Against  such  attack,  article  974  of  the  Civil 
Code  provides  that  the  exclusion,  either  for 
cause  of  incapacity  or  unworthiness,  shaU 
not  be  sued  for  by  others  than  the  relations 
who  are  called  to  the  succession  in  default  of 
the  unworthy  heir  or  In  concurrence  with 
bim.  The  plaintiff  does  not  allege  that  she  is 
a  relation  of  the  deceased,  Jean  Serres ;  and 
therefore  does  not  disclose  a  right  of  action. 
The  Judgment  heretofore  rendered  by  this 
court  is  set  aside  and  annulled,  and  the  Judg- 
ment appealed  from  is  affirmed. 

IfONBOB,  a  J.    I  concur  In  the  decree. 

PROVOSTY,  J.,  dissents  in  so  far  as  an 
Interpretation  Is  put  upon  the  will  different 
from  that  adopted  In  the  original  opinion; 
but  otherwise  concurs. 


nse  La.  640 

No.  20029. 

BOHB  V.  NEW  OKLEANS  GASLIGHT  CO. 
«t  aL 

(Supreme  Court  of  Louisiana.     Jan.  11,  1916. 
Rehearing  Denied  Feb.  8,  1916.) 

(ByUalus  by  the  Court.) 

Neguggnce  4C=s>121  —  Pboxucatb  Causk  — 
Pboof  Requibed. 

To  recover  damages  for  injuries  sustained 
through  the  alleged  fault  of  another,  the  fault, 
and  the  connection  between  the  fault  and  the 
injuries,  must  be  established  with  reasonable 
certainty ;  there  can  be  no  recovery  where  only 
the  possibility  or  the  probability  of  such  fault 
and  connection  is  shown. 

[Ed.  Note.— For  other  cases,  see  Neglieence, 
Cent.  Dig.  §§  217-220,  224-228,  271 ;  Dec.  Dig. 
«=»121.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;   Porter  Parker,  Judge. 

Consolidated  action  by  Mrs.  Marie  Magda- 
llne  Rohr,  widow  of  Ferdinand  E.  Becker, 
individually  and  as  natural  tutrix,  against 
the  New  Orleans  Gaslight  Company  and  an- 
other. From  Judgment  for  plaintiff,  both 
parties  appeal.    Reversed,  with  dlrectiona 

Louis  R.  Hoover,  of  New  Orleans,  for  plaln- 
tlir.  James  Legendre  and  Edward  Rlghtor, 
both  of  New  Orleans,  for  defendant  New 
Orleans  Gaslight  Co.  Buck,  Walshe  &  Buck 
and  McCloskey  &  Benedict,  aU  of  New  Or- 
leans, for  defendant  New  Orleans  Railways 
&  Light  Co. 

MONROE,  O.  J.  Plaintiff  brought  two 
snlts,  the  one,  in  her  own  behalf,  and  the 
other,  as  tutrix  of  her  minor  children, 
against  the  New  Orleans  Railways  &  Light 
Company  and  the  New  Orleans  Gaslight  Com- 
pany, in  solido,  for  the  recovery  of  damages 


sustained  by  reason  of  the  death  of  the  hus- 
band and  father  through  the  alleged  negli- 
gence of  the  gaslight  company,  in  allowing  a 
certain  "Pintsch"  gas,  manufactured  by  it, 
to  escape  from  a  defective  pipe,  whence  It 
is  said  to  have  found  its  way  to  a  refriger- 
ating or  cooling  room  of  the  National  Pack- 
ing Company,  in  which  the  decedent  was 
working,  and  there  tx>  have  exploded;  and, 
through  the  alleged  negligence  of  the  rail- 
ways company,  in  so  handling  the  electric 
current  generated  by  it  as  to  produce  the 
defect  in  the  gas  pipe  by  electrolytic  decom- 
position. The  suits  were  consolidated,  and 
there  was  a  verdict  and  Judgment  against 
the  gaslight  company,  in  favor  of  the  plain- 
tiff, individuaUy,  for  $5,000,  and  against  the 
same  defendant,  In  favor  of  plaintiff,  as  tu- 
trix, for  $6,000,  from  which  plaintiff  and  the 
gaslight  company  appealed. 

Plaintiff  admits,  In  her  testimony,  that, 
after  the  death  of  her  husband,  the  Nation- 
al Packing  Company  paid  her,  through  her 
attorney,  the  sum  of  $250,  as  an  "amount 
due  to  this  accident,"  and  tills  suit  was  in- 
stituted some  three  months  later. 

We  are  not  informed  as  to  the  basis  upon 
which  indemnity  was  demanded  of  the  pack- 
ing company,  but  the  testimony  suggests  the 
Inference  that  it  was;  that  the  accident 
was  the  result  of  an  explosion  of  ammonia 
gas,  generated  in  the  plant  of  that  company. 

Plaintiff  has  dismissed  her  appeal  from  the 
Judgment  rejecting  her  demands  against  the 
railways  company,  and  the  controversy  that 
we  are  here  to  consider  involves  only  her 
claims  against  the  gaslight  company,  as  to 
which  she  prays  for  an  Increase  in  the 
amoimts  awarded. 

It  appears  from  the  evidence  that  the  de- 
cedent, Ferfiinand  Becker,  was  employed  by 
the  packing  company  as  an  engineer,  in 
charge  of  its  plant,  at  the  comer  of  Tchoupi- 
toulas  and  St  Joseph  streets,  in  this  city; 
that  he  had  had  an  experience  of  23  years, 
and  was  regarded  as  a  very  careful  man, 
and  an  expert;  that  on  the  morning  of  July 
5,  1911,  when  the  employes  came  to  their 
work,  they  observed  a  peculiar  odor,  which 
was  attributed  by  Mr.  Collins,  the  manager, 
and  Mr.  Becker,  the  engineer,  to  leakage  of 
the  ammonia  gas,  generated  in  the  plant 
Miss  Sullivan,  a  young  lady  employed  in 
the  office,  and  called  as  witness  for  plain- 
tiff, testifies  as  follows  upon  that  subject,  to 
wit: 

"Q.  Do  you  recall  anythine  unusual?  Did 
you  smell  anything  there  on  the  4th  or  the  6th 
of  July,  1911?  A.  Yes,  sir;  when  I  came 
down  to  work  in  the  morninR,  about  half  past 
8  o'clock,  there  was  a  peculiar  odor,  and,  as 
I  came  in,  I  asked  Mr.  Collins,  where  was  Mr. 
Becker,  and  Mr.  Collins  told  me  not  to  be  a 
bit  uneasy;  there  was  just  an  ammonia  leak. 
•  •  •  That  was  in  the  morning  of  July  5th, 
about  half  past  8  o'clock.  •  •  *  Mr.  Becker 
came  into  the  office  (between  half  past  1  and 
a  quarter  to  2  o'clock),  and  he  requested  Mr, 
Collins  to  send  for  the  Armour  Company's  engi- 
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neer.  tliat  he  was  unable  to  locate  what  the 
trouble  was,  and  he  evidently  had  gotten  an  in- 
ferior drum  of  ammonia." 

The  witness  than  called  up  the  Armour 
Packing  Company,  whose  plant  was  near  by, 
and  Mr.  Collins  telephoned  (quoting  the  tes- 
timony of  Miss  SulliTan): 

"They  evidently  gave  .us  an  inferior  drum  of 
ammonia,  and  to  send  their  chief  engineer  over, 
BO  that  they  could  find  out  the  trouble;  that 
our  engineer  was  unable  to  locate  the  cause." 

In  the  same  connection,  we  quote  the  fol- 
lowing from  the  testimony  of  Mr.  Broadmey- 
er,  another  employ^  of  the  packing  compa- 
ny (also  called  as  a  witness  for  plalntltf), 
concerning  an  occurrence  which  bad  taken 
place  shortly  before  that  above  referred  to 
and  ni)on  a  floor  and  in  a  part  of  the  build- 
ing other  than  where  the  explosion  occurred 
a  few  hours  later,  to  wit: 

"Q.  Did  you  have  a  conversation  with  Mr. 
Becker  that  morning?  A.  I  did.  Q.  Was  there 
anything  that  occurred  in  that  conversation 
tiiat  fixes  the  fact  in  your  mind  that  you  liad 
that  conversation?  A.  Yes,  I  remember,  during 
that  conversation,  Mr.  Becker  and  I  were  speak- 
ing about  different  sorts  of  meat  to  put  in  the 
smokehouse  for  the  day.  During  that  conversa- 
tion, him  and  I  heard  a  bubbling  noise,  which 
could  be  heard  plainly,  and,  to  find  that  noise, 
Mr.  Becker  takes  a  match  and  lit  it  underneath 
the  water  pipe,  and  he  dropped  it  into  the  drain 
hole.  It  flashed  up  and  blazed  fire,  •  •  * 
Q.  What  did  he  do?  A.  He  took  a  mop  and 
put  it  out  •  •  •  Q.  Was  that  the  drain 
that  the  engine  floor  drained  into?  A.  Yes,  sir. 
•  •  •  Q.  Do  you  know  what  water  runs  in- 
to the  drain?  A.  There  is  two  vats  upstairs, 
the  soaking  vat,  that  drains  in  that  hole,  and 
the  ham  boiling  vat,  and  a  small,  inch  and  a 
half,  or  quarter,  drain,  drains  in  there  toa  I 
can't  say  about  any  more." 

Resuming  the  narrative  of  events,  follow- 
ing the  telephone  message  to  the  Armour 
Packing  Company,  Mr.  Corwln,  the  engineer 
of  that  company,  responded  to  the  message, 
and  he  and  Mr.  Collins  and  Mr.  Becker  be- 
gan an  investigation,  which  led  them  into 
the  cooling  room,  on  the  second  floor.  Just 
at  that  moment,  however,  Mr.  OolUns  was 
summoned  to  the  telephone,  on  the  first  floor, 
and  he  answered  the  call,  leaving  the  other 
two  men  In  the  cooling  room,  and  it  was 
then  that  the  explosion  occurred.  It  appears 
that  they  were  endeavoring  to  find  the  leak. 
In  the  pipes,  charged  with  ammonia,  with 
which  the  room  was  equipped,  and,  for  that 
purpose,  were  making  use  of  a  lighted  "sul- 
phur candle."  Mr.  Collins,  however,  after 
testifying  that  Becker  was  an  experienced 
expert  and  a  careful  man,  says: 

"I  wonld  not  have  permitted  him  (to),  nor 
did  he,  use  any  sulphur  candle,  in  my  presence. 
I  emphatically  warned  them  not  to  use  any 
matches  or  other  light." 

The  cooling  room  is  described  as  "a  room 
within  a  room";  that  is  to  say.  It  was  in 
the  Interior  of  the  building  and  had  no  win- 
dows, and  but  one  door,  which  was  a  heavy 
one,  that  was  kept  closed  save  when  it  be- 
came necessary  to  open  it  in  order  to  admit 
or  to  take  out  the  stock  or  for  some  special 
purpose^  sncb'as  that  for  which  it  was  open- 


ed upon  the  occasion  here  In  question.  We 
infer  that  there  were  some  apertures  (prob- 
ably tn,  or  about,  the  celling),  for  ventila- 
tion, and  there  was  a  drainage  pipe  (the  in- 
let of  which  was  covered  with  a  grating) 
leading  from  the  floor  to,  and  beneath,  the 
floor  below,  and  beneath  the  sidewalk  on 
.St.  Joseph  street,  to  an  open  gutter,  where 
It  had  its  outlet;  that  portion  of  it  which 
extended  under  the  sidewalk  being  of  terra 
cotta  and  provided,  as  we  understand  the 
testimony,  with  two  "traps,"  intended  to  ex- 
clude sewer  gas  from  the  cooling  room.  Be- 
neath the  same  sidewalk,  and  parallel  there- 
with, about  seven  feet  from  the  property  line 
and  burled  two  feet  in  the  ground,  and  per- 
haps half  that  depth  below  the  terra  ootta 
drainage  pipe,  was  a  two-inch  pipe,  through 
which  the  gaslight  company  conTeyed 
"Pintsch"  gas  to  a  railroad  depot  on  the 
river  front,  where  it  supplied  the  gas  for 
the  Illumination,  as  we  assume,  of  passen- 
ger cars.  The  pipe  was  Incased  in  dose 
plank  boxing,  measuring  10x16  inches,  which, 
in  turn,  was  filled  with  cement,  or  concrete. 
But  it  appears  that  the  neighborhood  was 
the  home  of  the  pacldng  companies,  that  the 
ammonia  discharged  from  their  plants  had 
so  saturated  the  ground  that  the  shoes  of 
laborers  who  made  excavations  therein  were 
destroyed  by  it,  and  that  the  skin  was  eat- 
en from  their  bands.  To  quote  from  the 
testimony: 

"The  leather  of  their  shoes  was  actually  eaten 
up.  When  the  boys  came  in  contact,  with  their 
bare  hands  in  the  soil,  it  actually  ate  the  skin 
off  their  fingers  and  made  them  raw." 

And  the  destructive  effect  of  the  ammonia 
was  not  confined  to  the  shoes  and  hands  of 
the  laborers ;  it  extended  to  the  pipes  of  the 
defendant,  and  to  the  cement  In  which  they 
were  inclosed.  Referring  to  the  pipe  here  in 
question,  defendant's  superintendent  of  con- 
struction says,  in  his  testimony: 

"Yes,  at  various  times  we  had  to  change  it 
from  the  sidewalk  to  the  street,  to  get  away 
from  the  ammonia.  •  •  »  Tbja  line  was 
laid  on  the  downtown  sidewalk,  and  we  changed 
and  switched  across  the  street,  and  went  on 
the  other  side,"  etc 

There  had  theretofore  been  leaks  In  the 
pipe  on  several  occasions  and  at  several 
places,  other  than  those  in  question,  and,  on 
July  4th  and  the  following  day,  when  the 
accident  occurred,  the  odor  of  gas  In  front  of 
the  plant  of  the  National  Packing  Company 
was  quite  perceptible,  though  it  was  mixed, 
as  we  conclude,  with  that  of  ammonia  and 
with  other  odors  with  which  the  neighbor- 
hood appears  to  have  abounded.  The  wit- 
nesses testify  that  there  was  always  a  smell 
of  ammonia  wherever  there  were  excavations 
in  the  gutters  in  front  of  the  packing  houses, 
that  there  was  a  distillery  in  the  neighbor- 
hood from  whldi  refuse  was  discharged  Into 
the  gutter,  and  that  there  was  an  odor  there- 
from concerning  which  one  of  them  testified 
as  follows: 

"Q.  Is  there  any  odor  from  that  refuse?  A. 
Ye%  sir;    there  is.    There  is  an  odor  that  I 
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cannot  exactly  describe,  that  contains  molasses 
and  other  ingredients,  and  I  know  there  is  a 
considerable  quantity  of  molasses  in  it,  which 
I  can  only  state  has  a  sweet,  sickening  kind  of 
a  smell." 

Another  witness  gives  the  following  testi- 
mony: 

"Q.  In  what  did  that  soil  differ  in  so  far  as 
it  had  any  effect  on  you.  A.  When  you  got 
down  there  with  your  shoes,  they  were  ruined, 
and  your  fingers  got  eaten  up  with  ammonia  in 
the  ground.  I  found  that  in  the  packing  houses, 
only.  •  •  •  Q.  Was  there  any  odor  of  am- 
monia from  any  of  those  packing  house  plants? 
A.  It  was  a  mighty  pecoliar  odor  that  used  to 
come  along  the  gutter.  Q.  This  is  a  neighbor- 
hood where  they  handle  meats  and  ammonia, 
and  where  there  are  warehouses  and  some  ma- 
chinery shops?  A.  Tes,  sir.  Q.  Is.it  not  a 
fact  that  in  this  particular  neighborhood  there 
are  all  kinds  and  Tarieties  of  odors?  A.  Xes, 
air." 

The  explosion  oocarred  abont  2:80  o'clock 
In  the  afternoon  and  was  followed  by  a  flre, 
which  brought  the  flre  marshal  and  his  dep- 
uty, and  others,  to  the  scene,  and  the  deputy 
marshal  testifies  that  he  obserred  a  peculiar 
odor  about  the  premises,  like  gas,  though  he 
was  unable  to  say  what  kind;  that  "he 
smelled  gas  coming  In  at  the  door"  (referring 
to  the  door  of  the  building  on  the  ground 
floor);  that  he  returned  on  the  following 
morning  (July  Bth),  and  suggested  that  an 
excavation  be  made  In  front  ot  the  door, 
which  was  done,  with  the  result  that  it  was 
discovered  that  there  was  a  leak  in  the  gas 
pipe.  He  was  asked  whether  he  had  ex- 
amined the  drainpipe  which  extended  from 
the  cooling  room  to  the  gutter,  and  through 
whldi  the  gas  la  supposed  to  have  reached 
the  cooling  room,  and  he  replied  as  follows: 

"A.  Yes.  I  did ;  in  the  cooling  room.  •  •  • 
About  8:45  (on  the  morning  of  July  6th)  I 
went  to  the  plant  and  went  over  the  ground 
again,  in  company  with  Mr.  Palms,  of  the  gas 
company.  We  tried  to  locate  how  the  gas  got 
into  the  building,  and  placed  our  nostrils  close 
to  the  pipe  in  the  cooling  room.  The  cooling 
room  that  they  had  the  fire  in  that  morning  was 
the  one  they  had  trouble  the  next  morning; 
and,  when  you  got  close  to  the  drain,  you  would 
not  smell  gas,  but  the  moment  you  rose  up  yon 
got  it,  and  it  led  me  to  believe  that  it  did  not 
come  through  the  drain ;  and,  while  standing  on 
the  outside,  discussing  this,  a  whiff  came  into 
the  window,  and  I  said:  'Here  it  is.  Coming 
in  here.    It  is  right  out  in  front.'  " 

The  witness  further  says: 

"I  know  the  smell  of  ammoDia.  I  don't  know 
that  I  ever  came  in  contact  with  ammonia  and 
other  gases.  I  am  not  an  expert  on  gas.  Q. 
Did  this  smell  like  ordinary  uluminating  gas? 
A.  No,  sir;  it  smelled  sickening  to  me.  I  got 
about  a  dozen  whiffs  of  it,  trying  to  find  it  on 
•very  drain  about  the  building." 

He  was,  however,  ot  the  opinion  that  the 
odor  that  he  found  In  the  cooling  room  was 
the  same  as  that  which  emanated  from  the 
excavation  where  the  leak  In  the  gas  pipe 
was  discovered. 

Mr.  Palms,  defendant's  superintendent  of 
construction,  to  whom  the  witness  above 
quoted  refers,  testifies  that  he  received  no- 
tice that  the  fire  marshal  was  under  the  im- 
pression that  the  flre  had  originated  In  an 
explosion  of  gas,  and  that  he  repaired  to  the 


scene,  on  the  morning  of  July  6th,  and  par- 
ticipated in  the  investig;atlon  then  made;  and. 
further,  as  follows: 

"Q.  Did  yon  t^o  into  the  cooling  room?  A. 
Tes,  sir.  Q.  Did  yon  make  any  investipatioa 
in  that  cooling  room?  A.  We  did.  Q.  What 
was  the  result  of  the  investigation?  A.  We 
could  not  detect  any  odor  of  gas  In  the  cooling 
room,  with  the  exception  of  a  little  odor  of  gas 
which  was  carried  in  the  windows  and  doors 
from  St.  Joseph  street  Q.  Mr.  Callahan  (the 
deputy  fire  marshal)  stated  that  he  had  placed 
his  nose  to  the  entrance  to  this  drain  m  the 
cooling  room,  and  that  he  could  smell  no  gas, 
and,  when  he  took  his  nose  away  from  that 
drain  hole,  two  or  three  feet,  he  could  smell 
some  gas.  Did  you  smell  the  drain?  A. 
Tes,  I  did.  Q.-  Could  you  smell  anything  in 
the  drain?  A.  Absolutely  no  odor  of  gas  what- 
ever. Q.  Could  you  smell  it  when  you  removed 
your  nose  from  the  drain?  A.  Occasionally. 
Q.  Was  the  smell  a  continued  smell?  A.  No, 
sir ;  you  could  smell  it,  at  times,  In  places,  and, 
again,  yon  could  not  smell  it.  It  depended  how 
the  wind  carried  the  gas  through  the  open  win- 
dow." 

It  was  shown  that  a  hole.  Into  which  a 
match  could  be  Inserted  by  the  use  of  force, 
was  found  In  the  under  side  of  the  gas  pipe, 
and  that  there  was  also  discovered  a  hole, 
about  an  inch  In  diameter.  In  the  upper  side 
of  the  drainage  pipe,  approximately,  over, 
and  probably  from  9  to  12  Inches  distant, 
through  packed  earth,  from,  the  boxing 
which  Inclosed  the  gas  pip&  And  the  the- 
ories propounded  on  behalf  of  plalntifl  are 
that  the  gas  which  escaped  from  the  hole 
In  the  lower  side  of  the  gas  pipe,  first  as- 
cended and  then  descended  through  the  hole 
In  the  upper  side  of  the  drainage  pipe,  and. 
Instead  of  making  its  exit  through  the  near- 
by outlet.  Into  the  warm  air  of  the  street, 
passed  through  that  pipe  Into  the  cooling 
room ;  or,  that  It  followed  the  pipe,  on  the 
outside,  into  the  cooling  room;  and  that,  in 
^ther  case,  It  may  have  become  mixed  with 
gas  that  may  have  entered  through  the  occa- 
sionally (^ened  door,  and  hence  the  explo- 
sion. 

A  careful  conslderatton  of  all  the  testi- 
mony leads  us  to  the  conclusion  that  the 
theory  flrst  maintained  la  destroyed  by  the 
testimony  of  the  deputy  flre  marshal  (a  wit- 
ness called  by  plalntifl)  and  of  defendant's 
superintendent  of  construction,  who  were  the 
only  witnesses  who  actually  tested  the  ques- 
tion and  who  say,  positively,  that  there  was 
no  gas  entering  the  cooling  room  through  the 
drainage  pipe.  And  our  conclusion  upon  that 
point  Is  confirmed  by  the  testimony  of  the 
distinguished  head  of  the  Department  of 
Chemistry  In  Tulane  University  of  Louisiana, 
who,  speaking  as  an  expert,  and  without  con- 
tradiction, said  that  it  was  Improbable  that 
the  gas  should  have  passed,  without  con- 
densing and  dropping,  through  the  traps  and 
the  cold  atmosphere  of  the  drainage  pipe. 
Into  the  still  lower  atmosphere  of  the  cooling 
room.  Ihe  other  theories  are  purely  conjec- 
tural and  find  not  even  the  shadow  of  sup- 
port In  the  evidence.  Dr.  Metz,  the  expert 
chemist  to  whom  we  have  referred,  also  tes- 
tified that  ammonia  gas  will  e^lode  whea 
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combined  with  oxygen  In  certain  propor- 
tions ;  and  we  may  add  that,  In  our  opinion, 
the  testimony  of  some  of  plaintiff's  witnesses, 
to  the  effect  that  the  odor  In  the  cooling 
room  appeared  to  them  to  be  the  same  as 
that  which  they  observed  in  the  trench  where 
the  leak  in  the  gas  pipe  was  found,  may 
readily  be  accounted  for  by  the  fact  that  the 
odor,  whether  In  the  cooling  room  or  in  the 
trench,  may  have  been  dominated  by  the 
ammonia  gas,  with  which  most  of  the  wit- 
nesses were  unfamiliar,  but  which  the  man- 
ager of  the  packing  company  and  the  unfor- 
tunate engineer  are  shown  to  tiave  recog- 
nized as  the  trouble,  the  source  of  which 
they  were  seeking.  To  recover  damages  for 
injuries  sustained  through  the  alleged  fault 
of  another,  the  fault,  and  the  connection 
between  the  fault  and  the  Injurle^,  must  be 
shown,  with  reasonable  certainty.  There  can 
be  no  recovery  where  only  the  possibility,  or 
the  probability,  of  such  fault  and  connection 
is  shown.  The  evidence  herein  falls  to  make 
the  case  alleged  against  the  defendant  rea- 
sonably certain,  and  plaintiff  cannot  recover. 
It  Is  therefore  ordered  that  the  Judgment 
appealed  from  be  set  aside,  and  that  plain- 
tiffs demands,  individually  and  as  tutrix,  be 
rejected,  and  these  consolidated  suits  dis- 
missed, at  her  cost  In  both  courts. 


(136  La.  ESS) 

Nos.  20998  and  20999, 

STATE  V.  CRUDUPT. 

(Supreme  Gourt  of  Louisiana.    Jan.  25,  191i>.) 

(SyUdbus  by  the  Court.) 

1.  Indictment  and  Information  C=»110  — 
Sale  of  Intoxicating  Liquor— Validitt— 
Lanquaqe  of  Statute. 

An  information  cliarging  that  the  defendant 
on  October  10,  1914,  "unlawfully  did  retail  in- 
toxicating liquors  witliont  previously  obtaining 
a  license  therefor  from  tlie  police  jury  of  the 
paristi  of  Caddo,  or  the  municipal  authorities  of 
any  city  or  town  in  said  parish  and  state  afore- 
said," follows  substantially^  the  words  of  the  stat- 
ute, and  is  therefore  sufficient. 

£Ed.  Note.— For  other  cases,  gee  Indictment 
and  Information,  Cent.  Dig.  |S  289-294;  Dec. 
Dig.  «=»110.] 

2.  Indictmbnt  and  Infoemation  ^=>196  — 
Pbeparation  fob  Tbial— Biix  of  Pabtiou- 
1.AB8— Objection  to  Delay- Waivbb. 

The  defendant  has  no  ground  to  complain 
of  tardy  furnishing  of  a  bill  of  particulars  by 
the  state  after  defendant  had  announced  ready 
for  trial,  when  he  did  not  thereupon  move  for 
a  postponement  of  the  trial. 

[Ed.  Note. — For  other^cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  628-^35;  Dea 
Dig.  <S=»196.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;   T.  F.  Bell,  Judge. 

Robert  Crudupt  was  convicted  of  retailing 
intoxicating  liquors  without  a  license,  and  ap- 
peals.   Affirmed. 

B.  H.  Lichtensteln,  of  Shreveport,  for  ap- 
pellant.   R.  G.  Pleasant,  Atty.  Gen."  (Wm.  A. 


Mabry,  Dlst  Atty.,  of  Shreveport,  and  G.  A. 
Qondran,  of  New  Orleans,  of  counsel),  for 
the  State. 

LAND,  J.  The  defendant  in  these  cases 
was  charged  with  retailing  intoxicating  liq- 
uors without  previously  obtaining  a  license 
therefor  from  the  police  Jury  of  the  parish 
of  Caddo  or  from  the  municipal  authorities 
of  any  dty  or  town  In  said  parish. 

The  defendant  was  duly  tried,  convicted, 
and  sentenced  In  both  cases,  and  lias  ap- 
pealed. 

We  will  consider  the  bills  of  exception  as 
presented  in  defendant's  brief. 

[I]  1.  "The  first  bill  of  exception  was  tak- 
en to  the  court's  action  in  overruling  a  de- 
murrer to  all  of  tile  evidence  on  the  ground 
that  the  information  charged  no  crime 
known  to  the  law,  as  there  was  no  allegation 
of  price  contained  in  the  Information;  and, 
while  this  information  was  furnished  a  few 
minutes  before  going  to  trial,  it  was  not  a 
compliance  with  the  requisites  of  the  law  and 
should  have  been  spedflcally  alleged  in  the 
information." 

The  information  charged  the  offense  in  the 
language  of  the  statute  (Act  No.  66,  p.  93,  of 
1902),  and  that  is  all  the  law  requires  (see 
State  V.  Kubn,  24  La.  Ann.  474;  State  v. 
Brown,  41  La.  Ann.  771,  6  South.  638). 

[2]  2.  "The  next  bill  of  exceptions  was 
taken  to  the  ruling  of  the  court  permitting 
the  arraignment  of  the  defendant  upon  bills 
of  particulars  after  the  issue  was  made  be- 
tween the  state  and  defendant  by  both  an- 
nouncing ready  for  trial." 

Defendant  had  been  previously  arraigned 
and  bad  pleaded  not  guilty,  and  the  rear- 
ralgnment  to  which  he  refers  was  wholly  un- 
necessary. 

3.  "The  next  bill  of  exceptions  was  taken 
to  the  ruling  of  the  court  permitting  the 
state  to  file  a  bill  of  particulars  after  the 
announcement  of  ready  having  been  made." 

Defendant  had  called  for  a  bill  of  particu- 
lars stating  inter  alia  the  price  of  the  whis- 
ky alleged  to  have  been  sold  by  him.  We 
cannot  conceive  how  the  tardy  furnishing 
of  this  information  by  the  state,  after  the 
defendant  had  announced  ready  for  trial, 
without  it,  could  have  worked  any  possible 
injury  to  him.  Defendant  did  not  ask  for  a 
postponement  of  the  trial. 

Judgment  affirmed. 


(IMLa.  657) 

No.  21003. 

8IBILLB  V.  EASTHABC. 

In  re  EASTHAM. 

(Supreme  Court  of  Louisiana.    Jan.  2S,  1916.) 

(Byllabxu  iy  the  Oourt.JI 
Trespass  <S=>52— CtnriNa  Tixbeb— Mkasubb 

OF    DAVAOE& 

One  who  cuts  timber  on  the  land   of  an- 
other in  good  faith,  believing  it  to  l>e  liis  own 
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l&nd  and  timber,  is  liable  (or  the  Taloe  of  the 
timber  at  the  stump,  and  not  aa  manu&ctnred 
into  lumber. 

{Ed,  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  H  137.  138;  Dec.  Dig.  *=»52.] 

(yNiell,  J.,  dissenting. 

Action  by  V.  H.  Slbllle  against  B.  K.  East- 
ham.  Judgment  for  plaintiff,  and  defendant 
applies  for  certiorari  or  writ  ot  review. 
Judgment  reduced. 

John  W.  Lewis,  of  Opelousas,  for  applicant 
Dudley  L.  Guilbeau,  of  Opelousas,  for  re- 
spondent 

SOMMERVILLB,  3.  It  is  well  settied  that 
one  who  cuts  timber  on  the  land  of  another 
in  good  faith,  believing  it  to  be  his  own  land 
and  timber,  is  liable  for  the  value  of  the  tim- 
ber at  the  stump,  and  not  as  manufactured 
into  lumber.  Ball  &  Bro.  Lumber  Go.  v. 
81mms  Lumber  Co.,  121  La.  627,  46  South. 
674,  18  Ia.  R.  A.  (N.  S.)  244,  and  authorities 
therein  cited. 

And  where  the  Court  of  Appeals  gives 
judgment  for  the  value  of  stumpage  and  prof- 
its, the  amount  of  the  Judgment  will  be  re- 
duced to  the  value  of  the  stumpage. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of  Ap- 
peals be  reduced  to  $130,  with  Interest ;  costs 
of  this  court  to  be  paid  by  plaintiflt. 

(VNIELLk  J.,  dissents. 


(136  La.  558) 

No.  20965. 

STATE  V.  O'NEAL. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1916. 

Rehearing  Denied  Feb.  8,  1915.) 

(ByUabut  hy  the  Court.) 

L  Cbimiral  Law  «=>600— Appucation  foe 
Continuance— Sdbsbquent  Pbocebdihos. 
Under  Act  No.  84  of  1894,  whenever  tliB 
state  or  the  defendant,  in  a  criminal  prosecu- 
tion, asks  for  a  continuance,  on  the  ground  of 
the  absence  of  an  important  or  material  witness, 
dnly  summoned,  but  prevented  by  sickness  from 
attending,  the  other  is  entitled  to  proceed  with 
the  trial,  upon  admitting  that  the  witness,  if 
present,  would  testify  as  stated  in  the  affidavit 
for  continuance,  unless  the  judge,  in  the  exer- 
cise of  his  discretion,  with  respect  to  the  whole 
case,  or  particular  circumstances  of  the  case,  'at 
presented,  should  be  of  opinion  that  the  con- 
tinuance should  be  granted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^WjCent  Dig.  {{  1342-1847,  1604 ;   Dec.  Dig. 

2.  Cbiminai,  Law  «=»1166— Appeai>-Di80BB- 
TiOMABY  Ruling — Denial  of  New  Trial. 
Where  a  motion  for  new  trial  fails  to  give 
the  names  of  the  witnesses  from  whom  the  al- 
leged newly  discovered  evidence  is  expected  to 
be  obtained,  and  the  trial  judge  is  of  the  opin- 
ion that  due  diligence  has  not  been  used,  and 
that  the  granting  of  the  motion  would  amount 
to  a  miscarriage  of  justice,  his  ruling,  in  refus- 
ing the  new  trial,  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f {  3067-3071 ;  Dec.  Dig.  «=> 
1156.] 


Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  Robert  S.  El- 
lis, Judge. 

Maggie  O'Neal  was  convicted  of  murder, 
and  appeals.     Affirmed. 

Thos.  M.  Bankston,  of  Amite,  for  appellant 
R  G.  Pleasant  Atty.  Gen.,  and  Wm.  H.  Mo- 
Clendon,  Dlst  Atty.,  ot  Amite  (G.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State. 

MONROE,  G.  J.  Defendant  prosecutes 
this  appeal  from  a  conviction  of  murder, 
without  capital  punishment  and  sentence  of 
imprisonment  at  hard  labor  for  life,  and 
she  relies.  In  this  court  upon  a  bill  of  ex- 
ception to  the  refusal  of  the  court  to  grant 
a  continuance  on  account  of  the  absence  of 
Minerva  Dillon,  a  witness  who  had  been 
summoned  but  was  reported  sick  and  unable 
to  attend,  and  upon  another  bill  to  the  re- 
fusal of  the  court  to  grant  a  new  trial. 

[1]  1.  The  motion  for  continuance,  duly 
verified  and  made  part  ot  the  bill  first  above 
mentioned,  contains  an  allegation  that  the 
witness.  It  present  would  testify  to  certain 
facts;  but  another  allegation,  which  follows, 
leaves  it  uncertain  which  of  the  facts  alleg- 
ed the  vritness  would  testifjr  to.  The  dis- 
trict attorney,  Itowever,  offered  to  admit  that 
the  witness,  if  present  would  testify  to  all 
the  facte  set  out  in  the  motion ;  and  the  con- 
tinuance  was  refused. 

There  was  no  error  in  the  ruling.  Act  84 
of  1894  provides  that: 

"In  all  criminal  cases,  whenever  either  the 
state  or  the  defendant  asks  for  a  continuance 
on  the  ground  of  the  absence  of  an  important 
or  material  witness,  the  other  shall  be  entitled 
to  an  immediate  trial  on  admitting  that  if  said 
absent  witness  were  present  that  he  would  tes- 
tify as  stated  in  the  affidavit  made  for  a  con- 
tinuance. •  •  •  That  this  act  shall  in  no 
way  interfere  with  the  trial  judge's  discretion 
to  grant  continuance  on  other  grounds." 

The  act  was  held  to  be  constitutional  and 
its  application  sustained  in  State  v.  Lee,  50 
La.  Ann.  10,  22  South.  054.  See,  also,  State 
V.  Nathaniel,  62  La.  Ann.  566,  26  South.  1008 ; 
State  y.  Stewart  117  La.  490,  41  South.  798. 
[2]  2.  The  motion  for  a  new  trial  alleges: 
"First  That  there  were  three  witnesses  who 
testified  to  the  actual  shooting — Lizzie  Smith, 
an  aunt  of  the  deceased,  Polastine  Conney,  and 
Mattie  Martin,  all  colored.  That  defendant  did 
not  expect  or  have  any  reason  to  believe  that 
Polastine  Conney  and  Mattie  Martin  would 
testify  that  they  were  in  a  position  to  see  the 
alleged  difficulty  or  shooting.  That  she  (defend- 
ant) has  discovered,  since  the  trial,  that  these 
persons  were  not  in  a  position  to  see  the  shoot- 
ing, or  the  position  occupied  by  the  deceased 
or  the  defendant  at  the  time  of  the  shooting, 
and  that  if  given  an  opportunity,  she  can  pro- 
duce competent  witnesses  to  prove  these  alle- 
gations. That  she  employed  due  diligence  in 
trying  to  find  all  eyewitnesses,  who  saw  the  oc- 
currence at  the  time  of  the  homicide,  and  that 
in  addition  to  this,  she  can  prove  other  facts 
and  circumstances  to  discredit  the  testimony  of 
the  two  above-mentioned  witnesses,  as  well  aa 
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the  testimony  of  Lizzie  Smith,  the  aunt  of  the 
deceased." 

The  statement  per  curiam  reads: 
"Defendant  had  been  in  jail  since  May  last, 
and  the  case  was  assigned  for  trial  in  Jaly, 
also  last  week,  and  continued  on  account  of 
the  absence  of  Minerva  Dillon.  I  do  not  believe 
due  diligence  has  been  used,  and"  (do  believe) 
"that  the  granting  of  a  new  trial  would  be  a 
miscarriage  of  justice." 

Defendant  failed  to  g;iTe  the  names  of  the 
witnesses  from  whom  she  expected  to  obtain 
the  newly  discovered  evidence,  and,  in  view 
of  the  statement  of  the  trial  Judge,  we  find 
nothing  that  would  authorize  the  conclusl(Hi 
that  the  motion  for  new  trial  has  not  been 
properly  refused. 

Judgment  affirmed. 


(136  La.  B60) 

No.  20883. 

STATE  V.  WOOTBN. 

(Supreme  Court  of  Louisiana.    Jan.  11,  1915. 
Rehearing  Denied  Feb.  8,  1815.) 

(Bylldbui  hy  BditorM  StaffJ 

t.  Cbhohai.  Law    «s=>596  —  Continuanc* — 
Absent  Witnxsses  —  CtnrDLATivK  Tksti- 

KONY. 

A  continuance  for  absence  of  a  witness, 
whose  testimony  would  bear  on  an  unimportant 
point  and  would  be  merely  cumulative,  was 
properly  denied. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f|  1828-1880;  Dec.  Dig.  «=» 
696.] 

2.  Cbiiiirai.   Law   «s>198%— Fobmeb  Jeof- 
ABDT  — Ykbdict  tor  Mahbijiuohtkb  —  Ac- 

QUZTTAI.  or   MUBDKB. 

Where  accused  is  convicted  of  manslaugh- 
ter on  an  indictment  charging  muider,  he  is 
thereby  acquitted  of  murder,  and  can  never 
be  again  convicted  of  that  offense  on  the  same 
facts. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  if  866,  887,  889,  394;  Dec. 
Dig.  «=9l93^.] 

8.  CsnaNAi.  Law  4=9965  —  Convicnoir  or 

MANSLAUOHTEB— NXW     TbIAIi— AVENDMSNT 

OF  Indicthent. 

Accused  having  been  convicted  of  man- 
slaughter on  an  indictment  charging  murder, 
and  liaving  been  granted  a  new  trial,  the  court 
properly  refused  to  strike  from  the  indictment 
the  words  "willfully,  feloniously,  and  of  his  mal- 
ice aforethought,"  together  with  the  word  "mur- 
der," before  entering  on  the  second  trial  for 
manslaughter;  the  court  having  fully  explain- 
ed to  the  jurf  that  accused  was  no  longer  charg- 
ed with  having  acted  maliciously  and  deliber- 
ately. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2121.  2422;  Dec  Dig.  <^=> 
965.] 

4.   EOUICIDE       4=>158    —    MANBI-AtraHTEB    — 

Thbeats. 

In  a  prosecution  for  manslaughter,  evi- 
dence of  threats  alleged  to  have  been  made  by 
defendant  against  decedent  was  not  objectiona- 
ble as  available  only  to  prove  malice  and  delib- 
eration, but  was  admissible  to  show  who  was 
the  aggressor,  and  to  corroborate  the  state- 
ments of  the  state's  witnesses  as  to  who  began 
the  difficulty;    there  being  a   conflict  on   that 


point  between  the  eyewitnesses  for  the  state  and 
those  for  the  defendant. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  if  293-296;    Dec.  Dig.  <S=9l58.] 

5.  Cbiminal  Law  4=9872^— I^ial—Vebdict 
— NuMBEB  or  Jttbobs. 

Where  accused  was  indicted  for  murder, 
but  was  convicted  of  manslaughter  and  grant- 
ed a  new  trial,  on  which  he  was  subject  at  most 
to  a  conviction  for  msmslaughter,  such  offense 
was  within  0>n8t  art.  116_,  allowing  a  verdict  to 
be  found  by  nine  of  the  jurors  conferring  in  a 
case  not  capital,  regardless  of  the  fact  that  the 
new  trial  was  on  the  original  indictment 

[Ed.  Note.— For  other  cases,  see  (Criminal 
Law,  Dec  Dig.  <S=>872^.] 

6.  Cbiuinal  Law  «=385S— TbiaI/— Btidehob 
— ABTiorxs  Taken  to  Jubt  Rooic. 

Where  the  coat  'and  gun  worn  by  deceased 
at  the  time  of  the  Icilling  were  introduced  in  evi- 
dence, the  court  should  not  have  allowed  the 
jury  to  take  them  into  their  room  during  delib- 
eration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2056-2059,  2062;  Dec  Dig. 
«s>85a] 

7.  Cbiiurai.  Law  9=»116S— Afpeai/— Pbkji;- 

DICE. 

Where  both  counsel  for  accused  and  the 
state,  during  the  argument,  expressed  willing- 
ness that  the  coat  and  gun  worn  by  deceased 
at  the  time  of  Uie  killing  should  be  taken  to  the 
jury  room,  during  the  jury's  deliberatioo,  tbt 
fact  that  such  course  was  improperly  pursued 
was  not  available  to  accused  for  error,  in  the 
absence  of  proof  that  prejudice  resulted  there- 
from. 

[Bid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3090-3099 ;  Dec  Dig.  «=> 
1163.] 

Appeal  from  Thirtieth  District  (Tourt,  Par- 
ish of  Caldwell ;  George  Wear,  Sr.,  Judge. 

Maud  Wooten  was  convicted  of  manslaugh- 
ter, and  he  appeals.    Affirmed. 

George  Wear,  Jr.,  and  Francis  B.  Jones, 
both  of  Jena,  for  appellant.  R.  G.  Pleasant, 
Atty.  Gen.,  and  S.  L.  Rlchey,  Dlst  Atty.,  of 
Jena  (O.  A.  Gondran,  of  New  Orleans,  of 
counsel),  for  the  State. 

PROVOSTT,  J.  [1]  The  accused  applied 
for  a  continuance  on  the  ground  of  the  ab- 
sence of  one  of  his  witnesses ;  and  the  court 
refused  It  because  the  testimony  of  the  ab- 
sent witness  would  bear  upon  an  unimportant 
point  and  would  be  merely  cumulative.  The 
ruling  was  correct  Marr's  Crim.  Juris,  p. 
606;  State  y.  Primeaux,  39  La.  Ann.  673,  2 
South.  423 ;  State  t.  Hlllstock,  45  La.  Ann. 
299,  12  South.  352;  State  v.  Rodrigues,  45 
La.  Ann.  1044,  IS  South.  802. 

[2,3]  The  Indictment  was  for  murder.  A 
first  trial  upon  it  resulted  In  a  verdict  for 
manslaughter.  This  verdict  as  has  been  fre- 
quently decided  in  like  cases,  had  the  effect 
of  acquitting  the  accused  of  murder,  and  re- 
ducing the  charge  against  him  to  manslaugh- 
ter, and  of  precluding  his  ever  being  tried 
again  on  the  same  facts  for  murder.  State 
y.  Byrd,  31  La.  Ann.  419 ;  State  t.  Dunn,  41 
La.  Ann.  610,  6  South.  176.  A  new  trial 
was  granted  from  this  verdict  The  accused, 
before  entering  upon  the  second  trial,  naoved 
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to  strike  oat  of  the  Indictment  tbe  words 
"wlUfuUy,  feloniously,  and  of  his  malice 
aforethought,"  together  with  the  word  "mnr- 
der,"  which,  he  said,  were  no  longer  re- 
sponsive to  the  charge  against  him,  and  there- 
fore were  unnecessary  and  surplusage,  and  yet 
might  prejudice  his  case  before  the  Jury, 
since  It  would  be  Informing  them  that  the 
grand  Jury,  after  Inquiry  lnto*the  facta,  had 
come  to  the  conclusion  that  In  killing  the  de- 
cedent he  had  acted  maliciously  and  with 
deliberation.  Tbe  court  having  refused  to 
strike  the  words  out,  the  accused,  on  the  same 
grounds  assigned  In  the  motion,  objected  to 
their  being  read  to  the  Jury.  This  objection 
waa  overruled. 

In  State  v.  Smith,  49  La.  Ann.  1516,  22 
South.  882,  62  Am.  St  Rep.  680,  and  cases 
there  cited.  It  was  held  that  an  accused  may 
be  legally  tried  on  an  indictment  that  has 
thus  been  by  a  previous  verdict  reduced  from 
murder  to  manslaughter,  provided  that  fall 
explanation  of  the  legal  situation  be  given 
to  the  Jury  (that  Is,  that  they  be  Informed 
that  the  accused  is  no  longer  charged  with 
having  acted  maliciously  and  deliberately) ; 
and  the  majority  of  the  court  think,  therefore, 
that  said  motions  were  properly  refused. 
The  writer  of  this  opinion,  while  concurring 
in  the  view  that  there  is  no  ground  for  set- 
ting aside  the  verdict,  thinks  that  the  motions 
should  have  been  granted,  for  tbe  reasons  set 
forth  in  the  margin. 

[4]  The  accused  objected  to  any  evidence 
being  admitted  of  threats  said  to  have  been 
made  by  him  against  the  decedent,  as  going 
to  prove  nothing  more  than  malice  and  delib- 
eration— an  element  not  contained  in  the 
crime  of  manslaughter,  now  the  only  charge 
against  him. 

The  evidence  was  admitted  for  the  purpose 
of  showing  which  one  (the  accused  or  dece- 
dent) was  the  aggressor  on  the  occasion  of 
the  killing. 

The  learned  counsel  for  accused  argues 
that  evidence  of  the  previous  relations  of  the 
parties  Is  admissible  only  where  there  has 
been  no  eyewitness  to  the  fatal  affray ;  that 
it  Is  admitted  only  ex  necessitate,  and  is  not 
admissible  in  a  case  like  the  present,  where 
there  were  five  bystanders  who  actually  wit- 
nessed every  detail  of  the  occurrence  and  tes- 
tified on  the  trial. 

The  per  curiam  of  the  trial  Judge  Is  as  fol- 
lows: 

"This  testimony  was  admissible  for  the  pur- 
pose of  corroborating  tbe  statements  of  the  state 
witnesses  as  to  who  began  the  difSculty;  there 
being  a  conflict  between  the  eyewitnesises  for 
tbe  state  and  the  eyewitnesses  for  the  defendant 
on  this  point  The  same  kind  of  testimony  was 
offered  by  the  defendant  for  the  same  purpose." 

This  ruling  was  correct: 

"There  is  a  certain  class  of  cases  in  which 
nncommnnicated  threats  on  the  part  of  deceas- 
ed are  smnetimes  received  in  evidence  in  favor 
of  a  party  charged  with  murder  when  accused 
sets  up  self-defense.  The  evidence  is  not  re- 
ceived for  the  purpose  of  showing  that  defend- 
ant's conduct  waa  Influenced  by  them  (for  a  per- 


son cannot,  of  coune.  be  influmccd  by  a  thing 
of  which  he  has  no  knowledge),  but  to  enable 
the  jnry  to  form  its  own  conclnslons  as  to  who 
was  the  aggressor  in  the  encoanter  which  re- 
sulted in  the  homicide,  when  there  is  doubt  on 
the  subject"     Marr's  Crim.  Juris.  {  63,  p.  97. 

See.  also,  Wharton  on  Horn.  |  247,  pi  407 ; 
Johnson  v.  State,  66  Miss.  189,  5  South.  95; 
Wiggins  V.  People,  93  V.  8.  465,  23  L.  Ed.  941 ; 
Keener's  Case,  18  Ga.  194,  63  Am.  Dec.  269; 
Arnold's  Case,  16  Cial.  476;  Hawthorne  v. 
State.  61  Miss.  749 ;  BeU  v.  State,  66  Mlsa 
192,  S  South.  389;  Prine  v.  State,  73  Miss. 
838,  19  South.  711;  Kendrlck  v.  State,  65 
Miss.  436. 

There  is  nothing  opposed  to  this  in  the  case 
of  State  V.  Lewis,  133  La.  1095,  63  South.  697. 
The  question  of  who  was  the  aggressor  did 
not  arise  in  that  case.  What  was  there  said 
must  be  read  in  connection  with  the  facts  of 
the  case. 

[5]  The  Judge  charged  the  Jnry  that  nine 
of  them  concurring  could  find  a  verdict  The 
accused  excepted  to  this  charge  Qn  the  ground 
that,  the  indictment  lielng  for  murder,  all  12 
of  the  Jurors  would  have  to  concur. 

True,  the  indictment  as  presented  by  tbe 
grand  Jury  waa  for  murder,  but,  as  amended 
by  the  verdict  of  acquittal  of  murder  on  the 
first  trial  and  the  finding  for  manslaughter, 
it  was  reduced  to  one  for  manslaughter,  and, 
as  such,  came  squarely  wltliln  the  constitu- 
tional provision  (article  116)  allowing  a  ver- 
dict to  be  found  by  nine  of  tbe  Jurors  con- 
curring in  a  case  not  capital. 

The  next  bill  of  exception  has  reference  to 
the  Jury  having  been  allowed  to  take  Into 
their  deliberating  room  the  coat  worn  by  the 
decedent  and  the  pistol  carried  by  him  at 
the  time  of  tbe  killing.  The  Judge's  per  carl. 
am  on  this  blU  reads  as  follows: 

"During  the  argument  of  the  case  M.  Jones, 
one  of  defendant's  counsel,  put  the  coat  on  and 
attempted  to  demonstrate  to  the  Jury  how  the 
testimony  offered  by  defendant's  witnesses  as  to 
the  killing  was  reasonable,  and  stated  that  he 
wanted  them  to  take  the  coat  and  pistol  into 
their  deliberating  room  with  them.  The  dis- 
trict attorney,  in  his  argument  also  put  the 
coat  on  i|i  order  to  demonstrate  to  tlw  Jury  that 
the  testimony  offered  by  the  defendant  relative 
to  the  killinc  was  unreasonable  and  impossible, 
and  also  told  the  Jury  that  he  wanted  them  to 
take  the  coat  and  gun  into  their  room  when 
they  went  in  to  deliberate.  When  the  Jury 
started  out  one  of  them  asked  for  the  coat  and 
gun,  and,'  after  they  had  got  into  their  deliber- 
ating room,  M.  Jones,  the  same  attorney  who 
had  told  the  jury  that  he  wanted  them  to  take 
the  coat  and  gun  into  their  room  with  them, 
made  objection  to  their  being  permitted  to  have 
them.  The  coat  and  gim  luul  both  been  offered 
in  evidence." 

[6,  7]  The  Jury,  undoubtedly,  are  to  try  the 
case  upon  the  knowledge  obtained  by  them 
In  open  court,  when  the  accused  may  have  an 
opportunity,  by  cross-examination  or  other- 
wise, of  correcting  any  false  impressions  that 
might  be  derived  from  the  evidence  adduced ; 
and  hence  the  objects  In  question  should  not 
have  been  allowed  to  be  taken  by  them  into 
their  room ;  but  from  the  fact  that  the  coun- 
sel for  the  accused  expressed  wUlingneas  la 
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course  of  argument  that  this  very  thing 
should  be  done,  we  niiust  Infer,  In  the  absence 
of  all  proof  to  the  contrary,  that  no  prejudice 
resulted  therefrom  to  the  accused.  State  t. 
Williams,  34  La.  Ann.  959 ;  State  v.  Bradley, 
6  La.  Ann.  554.  It  Is  not  even  shown  that 
the  Jurors  examined  these  objects  after  they 
had  taken  them  Into  their  room ;  and,  even  tf 
they  did,  the  probability  that  they  could  have 
viewed  them  In  other  aspects  than  those  sa 
fully  presented  to  them  by  the  counsel  on 
each  side  In  turn  on  the  trial  is  very  im- 
probable. We  find  no  good  reason  here  for 
setting  aside  the  verdict. 

Finally  it  is  contended  that  the  apiwlnt- 
ment  of  the  Jury  commissioners  was  Invalid 
because  It  was  made  by  the  Judge,  and  was 
not  a  judicial  function,  and  entailed  nullity 
upon  all  the  subsequent  proceedings.  Wheth- 
er these  fatal  consequences  would  follow  is 
a  question  we  need  not  consider,  since  we 
find  no  reason  to  reverse  the  recent  ruling  of 
this  court  to  the  effect  that  said  function  Is 
Judicial.  State  v.  Jackson,  134  La.  699,  64 
South.  481. 

Judgment  afiSrmed. 

Note  Annexed  to  Opinion. 

If  all  the  words  asked  to  be  stricken  out  of 
the  indictment  were  stricken  out  the  indict- 
ment would  read  that  the  accused  did  kill  the 
decedent,  and  not  that  he  did  "unlawfully  kill 
and  slay  him,  as  it  would  have  to  read  in  or- 
der to  comply  with  the  requiremeut  of  section 
1048,  R.  S.,  which  prescribes  the  form  of  in- 
dictments for  manslaughter.  But  I  do  not 
think  that  because  this  request  to  strike  out 
could  not  be  granted  as  made  (that  is  to  say, 
as  a  whole)  was  good  reason  for  denying  it  al- 
together ;  or,  in  other  words,  for  not  granting 
it  in  so  far  as  this  could  be  done  with  no  detri- 
ment to  the  prosecution  and  with  benefit,  per- 
haps, to  the  accused.  The  term  "feloniously" 
includes  unlawfully  within  its  meaning  (12  A. 
&  E.  B.  of  L.  1029);  and  the  word  "murder" 
includes  the  meaning  of  kill  and  slay.  So  that, 
by  leaving  these  words  in,  the  indictment  would 
be  suificient  without  the  words  "and  of  his  mal- 
ice aforethought."  The  latter  words  are  not 
only  not  descriptive  of  manslaughter,  to  which, 
as  an  effect  of  the  previous  verdict,  the  charge 
against  the  accused  was  reduced,  but  are  to 
some  extent  contradictory  of  it,  since  man- 
slaughter is  defined  to  be  a  killing  without  mal- 
ice aforethought  Wharton,  Crim.  L.  (2d  Ed.) 
p.  697.  The  sole  effect  of  striking  out  these 
now  useless  words  would  be  to  make  the  indict- 
ment conform  to  the  truth;  and  conformity  to  the 
truth  is  a  good  thing  always,  as  much  so  for 
the  state  in  dealing  with  prisoners  in  her  courts 
of  justice  as  for  man  in  every  day  life.  If  avoid- 
able, the  ofiScer  of  the  state  should  not  be  requir- 
ed to  read  to  the  jury  that  the  accused  acted  of 
his  malice  aforethought,  when,  on  the  contrary. 


the  real  accusation  is  that  he  acted  without  mal- 
ice aforethought. 

As  a  reason  for  not  thus  ptirging  the  indict- 
ment of  this  now  effete  matter,  the  suggestion 
is  made  that,  an  indictment  being  the  act  of 
the  grand  jury,  the  court  cannot  amend  it.  ex- 
cept in  BO  far  as  authorized  by  express  statute 
to  do  so.  But  would  a  mere  purgation  of  this 
kind  be  an  amendment,  in  any  proper  sense  of 
the  term?  In  what  respect  would  the  indict- 
ment be  diffei'ent  after  this  purgation  from 
what  it  was  before,  in  so  far  as  concerns  its 
sufficiency  as  an  indictment  for  manslaughter/ 
Was  it  not  an  indictment  for  manslaughter  pure 
and  simple  before  the  purgation,  and  does  it 
not  continue  to  be  such  after  tne  purgation? 
By  the  various  statutes  of  jeofails  and  amend- 
ment (R.  S.  {  1047  et  seq.)  the  court  is  novr 
allowed  to  amend  in  favor  of  the  prosecution  in 
practically  all  matters  not  of  substance.  Would 
not  the  spirit  of  these  statutes  allow  in  favor  of 
the  accused  an  alteration  of  this  kind,  by 
which  matter,  which  by  operation  of  law  has 
become  effete,  wholly  useless,  and  yet  may  be 
prejudicial  to  the  accused,  is  eliminated?  I 
can  see  no  g[ood  reason  why  not. 

The  practice  under  the  old  common  law  was 
for  the  courts  to  make  amendments  in  mere 
matters  of  form.  This  practice  was  originally 
founded  upon  the  express  consent  of  the  grand 
jury  given  beforehand  in  open  court  at  the  time 
they  were  sworn.  22  Cyc.  434.  Whether  the 
practice  continued  to  be  founded  upon  such  con- 
sent, or  grew  to  be  founded  upon  a  mere  pre- 
sumed consent,  or  to  dispense  altogether  with 
this  empty  formality  of  a  consent,  I  have  not 
been  able  to  ascertain.  But  why  should  such 
a  consent  be  necessary?  The  indictment  is  not 
the  property  of  the  grand  jury.  It  is  but  a. 
means  of  brmging  the  accused  to  triaL  In  mat- 
ters of  substance  it  must  be  the  work  of  the 
grand  jury  alone,  because  the  Constitution  so 
requires;  but  no  good  reason  can  be  assigned 
why,  in  matters  of  mere  form,  the  grand  jury 
should  be  consulted.  The  truth  and  fact  oC 
the  matter  Is  that  in  all  matters  of  mere  form 
the  indictment  is  the  work  of  the  district  at- 
torney who  has  prepared  it,  and  not  of  the 
grand  jury.  To  go  through  the  ceremony  of 
bringing  the  grand  jury  into  court  and  obtain- 
ing  its  consent  for  the  making  of  a  change  of  this 
kind  in  the  indictment  would  I>e  worse  than 
a  useless  formality;  it  would  be  a  waste  of 
time  and  a  farce. 

However,  while  I  entertain  these  views,  I 
concur  with  my  colleagues  in  approving  the 
learned  trial  judge  in  refusing  the  request,  aa 
he'  had  no  precedent  for  granting  it,  whereas  he 
could  reach  approximately  the  same  result  by 
making  full  explanation  to  the  jury— a  course 
for  which  he  had  precedent.  State  v.  Smith, 
49  La.  Ann.  1515,  22  South.  882,  62  Am.  St. 
Rep.  680,  and  cases  there  cited.  In  these  cases 
objection  was  made  that  the  accused  could  not 
be  tried  for  manslaughter  on  an  indictment 
which,  by  a  previous  verdict,  had  been  reduced, 
as  in  the  present  case,  from  murder  to  man- 
slaughter; and  the  court  held  that  he  could, 
provided  full  explanation  was  made.  These 
cases  are  authority  for  holding  that,  where  full 
explanation  has  been  made,  there  is  not  such 
prejudice  to  the  accused  aa  would  justify  the 
setting  aside  of  the  verdict. 
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^  No.  20802. 

SE6EN  T.  FABACHEB. 

(Saprone  Court  of  Lonisiaiia.    Jan.  11,  191S. 
Behearing  Denied  Feb.  8^  1916.) 

(SyUalui  by  the  Cowt.) 

X  Bankbuptcy    «=>257— Pbopebtt  —  Tranb- 
rEB  or  Title. 

Where  a  note  becomes  the  property  of  a  bank- 
rapt  estate,  title  thereto  cannot  pass  except  by 
sale  made  as  provided  by  the  United  States 
Bankruptcy  Act  (Act  July  1,  1898,  c  641,  80 
Stet.  544). 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |S  356,  867;   Dec.  Dig.  «s»257.] 

2.  Bawkbdptot  «=»267— Sale— Pbofbbtt  Iw- 

CLUDBD. 

A  bankrupt  sale  of  "open  accounts  and 
claims,"  without  further  description,  cannot  be 
construed  as  including  a  promissory  note,  in- 
ventoried as  being  in  the  hands  of  an  attorney 
for  collection,  and  which  was  never  appraised 
for  the  purpose  of  the  sale,  and  was  never  in 
the  possession  of  the  trustee  or  the  auctioneer. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {|  356,  367;   Dec.  Dig.  «s>257.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;  E.  K.  Skinner,  Judge. 

Action  by  Jacob  Segeu  against  L.  B. 
Fabacber.  From  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Benjamin  Y.  Wolf,  of  New  Orleans,  for  ap- 
pellant WoodvlUe  &  Woodrllle,  of  New 
Orleans,  for  appellee. 

LAND,  J.  Plaintiff  sued  as  bolder  and 
owner  of  a  promissory  note  of  the  defendant, 
of  date  December  8,  1910,  for  $4,194,  payable 
on  demand,  to  bis  own  order,  and  by  blm  in- 
dorsed In  blank. 

Defendant  in  hia  answer  admitted  the  ex- 
ecution of  the  note  sued  on,  but  denied  that 
the  same  was  due  and  owing  by  him;  and 
for  further  answer  showed  that  on  May  8, 
1910,  the  plaintiff  requested  the  defendant 
to  sign  the  note  sued  on,  with  the  speciflc 
understanding  that  the  plaintiff  would  nego- 
tiate the  note  upon  his  indorsement  at  a  cer- 
tain bank  and  let  defendant  have  $1,600  of 
the  proceeds;  that  at  the  maturity  of  the 
note  defendant  would  pay  him  $1,500,  with 
interest,  and  the  plaintiff  would  pay  the  bal- 
ance, with  Interest;  that  the  plaintiff  subse- 
quently informed  the  defendant  that  be  had 
been  unable  to  discount  or  negotiate  said 
note;  that  the  defendant  has  received  no 
consideration  for  the  execution  of  said  note; 
and  that  the  plaintiff  has  never  given  any 
consideration  for  the  same. 

On  the  trial  the  plaintiff  testified  that  the 
consideration  of  the  note  sued  on  was  a  bal- 
ance of  $4,194  due  for  jewelry  sold  and  de- 
livered to  the  defendant;  that  plaintiff  plac- 
ed the  note  on  his  schedule  of  assets  when  he 
went  Into  bankruptcy;  and  that  after  his 
discharge  by  the  court  he  purchased  the  note 


and  other  claims  at  a  tmnkrupt  sale  for  the 
price  of  $76. 

The  trial  Judge  held  that  the  note  was  nev- 
er appraised  or  sold  In  the  bankruptcy  pro- 
ceedings. We  think  that  the  facts  in  the 
record  sustain  that  conclusion. 

[1 , 2]  The  open  accounts  on  the  schedule 
were  appraised  at  $3,000. 

The  notes  were  listed,  but  were  not  ap- 
praised. At  the  foot  of  the  Ust  appears  the 
following: 

"N.  B."— "The  Notes  of  F.  B.  Johnson  and 
Ii.  B.  Fabacher  are  in  the  hands  of  H.  A.  Moise 
for  collection." 

"The  appraisers  have  included  this  item  of 
notes  in  their  inventory  as  a  memorandum  for 
the  trustee,  being  unable  to  appraise  accurately 
the  same." 

This  Is  the  first  tjii  last  mention  of  tb^ 
note  sued  on  in  the  bankruptcy  proceedings. 
Plaintiff's  counsel  argue  that  the  court 
ordered  the  sale  of  the  "opea  accounts  and 
claims"  belonging  to  the  bankrupt  estate, 
and  that  the  word  "claims"  Is  broad  enough 
to  include  notes. 

This  may  be  true  as  a  general  proposition, 
but  In  this  case  the  meaning  of  the  term 
must  be  determined  from  an  examination 
of  the  proceedings  relating  to  the  subject- 
matter.  In  a  motion  made  after  the  order 
to  sell  the  open  accounts  and  claims,  the 
trustee  referred  to  the  order  as  one  "for  the 
sale  of  the  open  accounts  that  are  uncol- 
lected," and  stated  that  a  reappraisement 
should  be  made  so  that  "the  said  accounts 
may  be  disposed  of."  The  court  thereupon 
ordered  "that  the  remaining  open  accounts  in 
this  matter  be  reappraised  and  advertised 
for  sale  at  public  auction.  In  accord  with 
said  reappraisement."  Pursuant  to  said  or- 
der, "one  lot  of  uncollected  open  accounts 
belonging  to  the  estate  In  bankruptcy  of 
Jacob  Segen"  was  appraised  at  $100.  The 
trustee  In  his  final  account  charged  himself 
with  "amount  realized  from  the  sale  of  the 
open  account,  $75,"  which  sum  represented 
the  total  proceeds  of  the  bankrupt  sale. 

The  attorney  for  the  trustee  testified  that 
they  considered  the  note  in  questlcm  as 
worthless,  and  that,  Fabacher  having  gone 
Into  bankruptcy,  they  did  not  have  the  note 
Inventoried  and  appraised  for  the  purpose  of 
sale  as  required  by  the  Bankruptcy  Act.  It 
is  admitted  that  Uie  note  was  never  in  the 
possession  of  the  trustee.  We  are  satisfied 
from  the  record  that  the  note  sued  on  was 
not  included  In  the  bankrupt  sale,  and  that 
It  still  remains  the  property  of  the  bankrupt 
estate. 

The  general  rules  governing  negotiable  In- 
struments have  no  application  to  such  a  case. 
A  note  belonging  to  a  bankrupt  estate  Is  out 
of  commerce,  and  title  to  the  same  cannot 
pass  therefrom  except  by  a  sale  made  in  ac- 
cordance with  the  provisions  of  the  United 
States  Bankruptcy  Act 

Judgment  affirmed. 


4s>For  other  eases  see  same  tople  and  KBT-NUHBBR  in  all  Key-Nambared  DtgasU  and  Indexes 
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(136  La.  B71)  I 

No.  20854. 

STATE  er  rel.  LOUISIANA  TRUST  &  SAV- 
INGS BANK  T.   BOARD   OP  LIQUI- 
DATION OF  STATE  DEBT  et  aL 

(Sapreme  Coart  of  Louisiana.    Jan.  11,  1915. 
Rehearing  Denied  Feb.  8,  1916.) 

(Sytlabut  ly  the  Court.) 

1.  STA.TES   €=»191— AC3TION8   AGAINffT— RiOHT. 

A  state  may  not  be  sued  in  its  own  courts 
without  its  consent. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  II 179-184;  Dec.  Dig.  i&=»191.] 

2.  Statks    ®=>121— Fuhds— OwNsassHip— Ad- 

laNIBTRATION. 

The  funds  of  a  state  are  the  property  of  the 
state,  and  they  are  administered  by  the  Legisla- 
ture. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  S  120;    Dec.  Dig.  <S=»121.] 

3.  States  «=»191— "Suit  Against  the  Statk" 
—State  Funds. 

A  suit  for  the  possession  of  the  funds  ot  a 
state,  as  depositary  or  otherwise,  is  a  suit 
against  the  state. 

lEd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  II  179-184;    Dec.  Dig.  <^=>191. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Suit  Against  the  .State.] 

4.  States  «=367  — Boabd  of  Liquidation  — 
Natube  of  Duties. 

The  board  of  liquidation  of  the  state  debt 
is  a  servant  of  the  state,  charged,  in  part,  with 
depositing  the  funds  of  the  state;  the  deposits 
to  be  made  under  certain  conditions  and  at  its 
discretion.  Its  duties  in  that  connection  are  dis- 
cretionary to  a  certain  extent  They  are  not 
ministerial. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  69;   Dec.  Dig.  «=>67.] 

5.  Action  €=»3— Bbeach  of  Statdtobt  Duty. 

"Wherever  an  action  is  brought  for  a 
breach  of  duty  imposed  by  statute,  the  party 
bringing  it  must  show  that  he  had  an  interest 
in  the  performance  of  the  duty,  and  that  the 
duty  was  imposed  for  his. benefit  But  where  the 
duty  was  created  or  imposed  for  the  benefit  of 
another,  and  the  advantage  to  be  derived  to 
the  party  prosecuting,  by  its  performance,  is 
merely  incidental,  and  no  part  of  the  design  of 
the  statute,  no  such  right  is  created  as  forms 
the  subject  of  an  action." 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dig.  <S=»3.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge;  O. 
K.  Schwlng,  Judge  ad  hoc. 

Mandamus  by  the  State,  on  relation  of  the 
Louisiana  Trust  &  Savings  Bank,  against  the 
Board  of  Liquidation  of  the  State  Debt  and 
others.  From  a  Judgment  for  relator,  defend- 
ants appeal.  Reversed,  alternative  writ  of 
mandamus  recalled,  and  injunctioii  dissolved. 

See,  also,  65  South.  745. 

Harry  P.  Gamble,  Asst  Atty.  Gen.  (Oustave 
Lemle,  McCloakey  &  Benedict,  and  Howe, 
Fenner,  Spencer  &  Cocke,  all  of  New  Or- 
leans, Albln  Provosty,  of  New  Roads,  Lay- 
cock  &  Beale,  of  Baton  Rouge,  Ott,  Johnson 
&  Ott,  of  Bogalusa,  Bird  &  Bird,  of  Baton 
Kouge,  and  Hall,  Monroe  &  Lemann,  of  New 
Orlean.s,  of  counsel),  for  appellant  Board  of 


Liquidation  of  State  Debt  Browne,  Wil- 
liamson &  Browne,  of  Sfareveport,  Thomas 
M.  Burns,  of  Covington,  Merrick,  Oensler  & 
Scbwarz,  of  New  Orleans,  and  Charles  A. 
Holcombe  and  Taylor  &  Porter,  all  of  Baton 
Rouge,  for  appellee. 

SOMMERVILLE,  J.  The  relator  bank  al- 
leges that  It  was  solicited  by  the  respondent 
board  to  bid,  under  the  terms  of  Act  No.  205 
of  1912,  p.  415,  for  the  deposit  of  the  public 
funds  of  the  state  of  Louisiana  for  a  limit- 
ed term,  and  to  thus  become  one  of  the  fiscal 
agencies  of  the  state  of  Louisiana;  that  it 
bid  for  the  deposit  of  those  funds,  to  the  ex- 
tent of  one-fourth  of  the  money  to  be  deposit- 
ed by  the  board  of  liquidation  of  the  state 
debt,  within  the  Sixth  congressional  district, 
which  deposit  would  amount  to  about  $20,000 
per  annum ;  that,  contrary  to  the  terms  of  the 
statute,  defendant  board  has  awarded  the 
contract  for  such  deposit  to  other  banks  in 
said  district,  at  a  lower  rate  of  interest  than 
that  bid  by  relator.  And  it  asks  that  an  in- 
junction issue  to  prevent  the  respondent 
board  from  declaring  certain  banks  located 
in  said  district  to  be — 

"the  successful  bidders  for  any  part  of  the  funds 
of  the  state  to  be  deposited  by  said  board  within 
the  district  and  from  awarding  a  contract  or 
contracts  to  said  banks,  or  either  of  them,  for 
any  part  of  said  deposit,  or  to  any  other  bank 
or  banks,  except  the  highest  bidders,  within  said 
district,  found  to  be  a  safe  depository  in  the 
sense  of  safely  keeping  and  restoring  the  funds ; 
and  in  case  said  board  has  already  entered  into 
a  contract  with  said  banks,  or  any  of  them,  for 
any  part  of  the  deposits  of  the  funds  of  the  state 
of  Louisiana  to  tie  made  in  the  Sixth  congres- 
sional district  thereof,  so  bid  for  by  relator, 
from  executing  and  carrying  out  the  same,  or 
depositing  any  part  of  said  funds  in  said  t>anks. 

"That  an  alternative  writ  of  mandamus  issue 
in  this  case  directed  to  the  said  board  of  liquida- 
tion of  the  state  debt  of  the  state  of  Louisiana, 
through  its  proper  officers,  commanding  said 
board  to  assemble  and  to  pass  upon  the  said 
bids  from  the  Sixth  congressional  district  on 
the  face  of  the  papers,  and  upon  the  reliability 
of  the  highest  bidder  or  bidders  in  the  Sixth 
congressional  district,  in  the  sense  of  safely 
keeping  and  restoring  the  funds,  and  further 
to  declare  the  relator  the  successful  bidder  for 
one-fourth  of  all  of  the  funds  of  the  state  of 
Louisiana  to  be  deposited  by  said  board  within, 
the  Sixth  congressional  district  of  said  state  un- 
der the  terms  of  said  Act  No.  205  of  1912,  and 
upon  the  security  required  by  said  act  to  be 
furnished  by  the  relator,  to  award  to  relator  and 
execute  with  it  the  contract  for  the  deposit  of 
one-fourth  of  all  of  the  funds  of  the  state  of 
Louisiana  to  be  deposited  by  said  board  in  the 
Sixth  congressional  district  of  the  state  of  Lou- 
isiana, udder  the  terms  of  said  Act  No.  205  of 
1912,  or  show  cause  to  the  contrary  on  the  day 
and  date  and  at  an  hour  to  be  fixed  by  this 
honorable  court. 

"That  the  said  board  of  liquidation  of  the 
state  debt  of  the  state  of  Louisiana,  through 
its  proper  officers,  be  duly  cited  to  appear  and 
answer  this  demand,  and,  after  legal  delays  and 
proceedings  had,  that  there  be  judgment  in 
favor  of  relator,  perpetuating  the  said  injunc- 
tion and  declaring  said  mandamus  absolute." 

Relator  made  certain  banks  in  the  Slxtb 
congressional  district  also  parties  defendant. 


^s»For  otlter  cases  see  same  topic  and  KBT-NUMBSR  In  all  Ksy-NumlMrsd  Digests  and  Indaxaa 
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wUdi  had  been  declared  the  sncoeBsfal  bid- 
ders by  the  respondent  board,  and  asked  for 
Judgment  against  said  banks. 

The  board  of  liquidation  of  the  state  debt 
appeared  and  excepted  to  the  jarlsdlction  of 
the  court  "on  the  ground  that  exceptor  Is  an 
arm.  Instrument,  and  agency  of  the  state, 
and  cannot  be  sued  In  the  courts  of  the  state 
without  express  legUlatlTe  authorlzatlan  and 
consent,  which  have  not  been  given."  The 
board  answered  further.  The  cause  was 
tried  and  submitted.  And  there  was  Judg- 
ment In  favor  of  relator  as  prayed  for,  from 
which  Judgment  all  of  the  respondents  have 
appealed. 

[1-3]  No  principle  Is  better  established  than 
that  the  state  may  not  be  sued  In  its  own 
courts  without  Its  consent  If,  therefore,  this 
be  a  suit  against  the  state,  relator  must  show 
some  authority  from  the  Legislature  under 
which  the  suit  was  brought,  or  Its  petition 
will  be  dismissed. 

The  state  Is  not  named  on  the  record  as  a 
party  to  the  suit  The  board  of  liquidation 
of  the  state  debt  Is  named  respondent.  But 
the  question  whether  the  state  Is  In  legal  ef- 
fect a  party  to  the  controversy  Is  not  always 
determined  by  the  fact  that  It  Is  not  named 
as  a  party  on  the  record,  but  by  the  effect  of 
the  Judgment  or  decree  which  may  be  ren- 
dered. 

The  board  of  liquidation  of  the  state  debt 
was  organized  by  Act  No.  3  of  1874,  p.  39, 
for  the  purpose  of  consolidating  and  reduc- 
ing the  floating  and  bonded  debt  of  the  state. 
It  was  composed  of  the  governor,  lieutenant 
governor,  auditor,  treasurer,  secretary  of 
state,  speaker  of  the  bouse  of  representa- 
tives, who.  In  section  2  of  the  act  were  au- 
thorized or  directed  to  elect  a  fiscal  agent 
for  the  state,  who  should  be  a  member  of 
the  board.  Absolute  discretion  was  given  to 
the  board  In  selecting  this  fiscal  agent  until 
the  passage  of  Act  No.  23  of  the  Extra  Ses- 
sion of  1907,  p.  25,  when  the  election  or  se- 
lection of  fiscal  agents  for  the  state,  parish- 
es, municipalities,  etc.,  was  provided  for  aft- 
er advertising  for  bids  for  the  deposit  of  the 
funds  of  the  state  and  of  the  different  divi- 
sions of  the  state,  it  Is  not  clear  by  the 
terms  of  that  act  that  the  funds  of  the  state, 
tn  cU8tx>dy  of  the  state  treasurer,  were  to  be 
adjudicated  In  this  way.  Be  that  as  It  may, 
the  act  was  specially  repealed  by  section  7 
of  Act.  No.  316  of  1910,  p.  538. 

The  facts,  briefly  stated,  upon  which  relief 
Is  asked  by  relator,  are  these: 

That  the  Legislature,  In  Act  No.  205  of 
1912,  p.  415,  has  made  provision  for  the  selec- 
tion of  a  fiscal  agency  or  agencies  for  the 
state,  parishes,  monlclpaUtles,  public  boards, 
etc.,  having  Oie  custody  of  public  funds. 
That  this  fiscal  agency  or  these  fiscal  agen- 
cies must  be  a  bank  or  banks  organized  under 
the  laws  of  the  state  or  of  the  United  States, 
and  domiciled  in  this  state ;  and  they  may  be 
selected  by  the  board  of  liquidation,  or  by 


the  proper  authority  of  the  parish,  munici- 
pality, commission,  or  other  body  created  by 
or  under  authority  of  the  state,  or  of  any 
parish  or  municipality  thereof,  as  the  case 
may  be.  This  bank  or  these  banks  must  give 
the  security  mentioned  In  the  act  Section  S 
of  the  act  provides: 

'^hat  all  funds  belonging  to  or  received  in 
behalf  of  the  state  of  Louisiana  by  the  state 
treasurer  shall  be  deposited  by  the  board  of 
liquidation  of  the  state  debt,  one-half  thereof  in 
one  or  more  banlcs  in  the  city  of  New  Orleans, 
and  the  remainder  In  one  or  more  banks  in 
each  of  the  congressional  districts  of  the  state, 
exclusive  of  the  first  and  second  districts,"  etc. 

Section  4  of  the  act  provides,  among  other 
things: 
"That  the  conditions  under  which  the  funds 

of  the  state  of  Louisiana  [here  leaving  out  ref- 
erence to  the  iMirishes,  municipalities,  iMards, 
etc.]  shall  be  deposited,  are  as  follcws: 

"(1)  That  all  public  moneys  in  charge  of  such 
authorities  shall  be  let  by  the  depositing  au- 
thority to  the  bidder  or  bidders  in  the  ci^  of 
New  Orleans  and  In  the  respective  congressional 
districts  as  provided  in  paragraph  one  of  section 
three  of  this  act  offering  the  highest  rate  of 
interest  for  all  or  any  part  of  the  funds  of  such 
authority  consistent  with  the  safe-keeping  and 

•  *    •    return  thereof,"  etc. 

Other  conditions  were  Imposed  upon  the 
fiscal  agent  or  agencies. 

Section  6,  In  iiart  provides: 

"All  banks  desiring  to  become  fiscal  agen- 
cies or  depositories  of  the  state  of  Louisiana 

*  *  *  shall  make  application  in  writing  to 
the  board  of  liquidation.  *  •  *  Said  applica- 
tions •  •  •  ahaU  remain  sealed  until  the  date 
specified  in  the  circular,  at  which  time  the  same 
shall  be  opened  in  the  presence  of  a  quorum  of 
the  board  of  liquidation  •  *  *  and  shall  be 
examined,  and  the  said  fiscal  agencies  and  depos- 
itories shall  then  be  selected  and  notified  of  such 
selection." 

Section  7  provides: 

"That  it  shall  b«  the  duty  of  the  board  of 
liquidation  *  *  *  to  use  all  reasonable  and 
proper  means  to  secure  to  the  state  the  best 
terms  and  the  highest  rate  of  interest  consistent 
with  the  safe-keeping  and  prompt  repayment 
of  the  funds  when  demanded,  and  to  let  such 
funds  to  the  highest  bidder  therefor  consistent 
with  tlie  safety  of  such  funds." 

It  further  appears,  from  relator's  petition, 
it  made  a  bid  to  become  the  fiscal  agent  of 
the  state  for  one-fourth  of  the  funds  of  the 
state  to  be  deposited  In  the  Sixth  congres- 
sional district  and  that  the  contract  was 
awarded  by  the  respondent  board  to  certain 
other  banks  in  the  district  although  the  bid 
of  said  banlcs  for  the  whole  of  the  fund  was 
lower  than  tliat  of  relator  for  a  portion  of 
the  fund. 

It  also  appears  that  the  banks  selected  by 
the  board  as  fiscal  agents  were  banks  which 
were  members  of  a  combination  of  banks,  ag- 
gregating twenty-two  in  number,  which  had 
made  a  combined  bid  for  all  of  the  fimds  of 
the  state,  embracing  the  several  congression- 
al dlstrlcta 

Relator  sets  forth  the  illegality  of  the  com- 
bined bid  referred  to,  and  complains  of  the 
action  of  the  board  of  liquidation  In  consider- 
ing and  accepting  it. 
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We  are  asked  to  decide  that  tJbe  board  of 
liquidation  has  acted  in  an  Illegal  manner  In 
disposing  of  the  funds  of  the  state,  by  con- 
tracting for  them  to  be  deposited  In  certain 
named  banks  in  the  Sixth  congressional  dis- 
trict, rather  than  by  contracting  for  a  por- 
tion of  them  to  be  deposited  with  relator. 

Relator  admits  and  declares  that  the  funds 
are  the  property  of  the  state.  Being  state 
property,  the  state  may,  through  the  Legisla- 
ture, administer  npon  them  without  inter- 
ference by  the  courts.  The  Legislature  has 
selected  the  board  of  liquidation  of  the  state 
debt  as  its  representative  or  servant  to  select 
the  fiscal  agency  or  agencies  of  the  state. 
This  board  acts  in  the  place  and  stead  of  the 
Legislature,  with  reference  to  this  portion  of 
the  property  of  the  state;  It  Is  the  servant, 
not  the  agent,  of  the  state;  and  when  suit  Is 
brought  against  this  fund,  or  concerning  the 
disposition  of  it,  the  state  is  the  real  and 
necessary  party  defendant;  it  is  the  only 
party  in  Interest.  The  disposition  of  the 
funds  of  the  state  Is  a  political  matter,  re- 
served to  the  legislative  and  executive 
branches  of  the  government.  The  judicial 
branch  is  not  concerned  with  them,  except 
under  legislative  authority. 

[4]  The  settlement  of  questions  as  to  when 
the  judiciary  will  consider  and  determine 
political  matters  when  its  power  Is  invoked 
Is  not  free  from  dl£9cultles.  Decisions  are  to 
be  found  on  both  sides  of  the  subject,  even 
before  one  court 

Our  attention  has  been  called  to  the  deci- 
sion of  the  court  In  the  case  of  State  ex  rel. 
Bank  of  Frankllnton  v.  Louisiana  State  Board 
of  Agriculture  and  Immigration,  reported  In 
122  La.  677,  48  South.  148.  That  case  was 
brought  and  decided  while  Act  No.  23,  p.  25, 
of  the  Extra  Session  of  1907,  before  referred 
to,  was  in  force.  It  has  since  been  repealed. 
The  relator.  In  Its  petition  In  that  case,  de- 
clared the  Louisiana  State  Board  of  Agricul- 
ture and  Immigration  to  be  "a  municipal 
body,"  and  it  (the  board)  was  represented  In 
the  proceeding  by  private  counseL  It  was 
treated  as  "a  municipal  body,"  "or  a  public 
board,  commission,  or  body"  not  holding  funds 
of  the  state  "in  the  custody  or  possession  of 
the  state  treasurer,"  throughout  the  trial  of 
the  case,  although  the  Constitution  (article 
305)  declares  tbat  it  (the  Louisiana  State 
Board  of  Agriculture  and  Immigration)  "shall 
be  lecognized  as  an  integral  part  of  the  state 
government"  The  defense  was  not  made 
there  that  the  said  board  was  a  part  of  the 
state  government,  and  that  the  state  could 
not  be  sued  without  its  consent,  as  has  been 
made  In  this  case.  That  decision  does  not 
control  here. 

The  Act  of  1910,  No.  316,  p.  638,  which  re- 
pealed the  act  of  1007,  gives  to  the  board  of 
liquidation  of  the  state  debt  fullest  discre- 
tion in  selecting  a  fiscal  agent  or  agencies  for 
the  state  funds,  "provided  the  rate  of  inter- 
est te  be  allowed  the  state  by  such  banks  so 


selected  shall  not  be  less  than  three  per 
cent"  But  the  act  of  1010,  has  been  re- 
pealed by  section  7  of  Act  No.  205  of  1912,  p. 
415;  and,  as  has  been  shown  by  the  extracts 
from  that  act  herein  given,  the  selection  of  a 
fiscal  agency  or  agencies,  by  the  board  of 
llquldatlan  and  other  bodies,  must  be  made 
on  the  condition,  among  other  things: 

"That  all  public  moneys  in  charge  of  such  an- 
tborities  shall  be  let  by  the  depostting  authoritr 
to  the  bidder  or  bidden  in  the  city  of  New  Or- 
leans and  in  the  respective  congressional  dis- 
tricts as  provided  In  paragraph  one  of  sectioa 
three  of  this  act,  offering  the  highest  rate  ot 
interest  to  all  or  any  part  of  the  funds  of  such 
authority  consistent  with  the  safe-keeping  and 
prompt  return  thereof,  and  no  bid  shiQl  be  ac- 
cepted providing  for  a  lower  rate  of  interest,  <m 
such  deposits,  uan  three  per  cent  per  annttm." 

The  board  of  liquidation  thus  claims  its 
right  to  "select"  (that  is,  to  elect,  to  prefer, 
to  choose,  to  single  out,  to  fix  upon)  the  bidder 
or  bidders  offering  the  highest  rate  of  interest 
for  all  or  any  part  of  the  funds  "consistent 
with  the  safe-keeping  and  prompt  return 
thereof."  And  it  argues  that  It  is  not  its 
ministerial  duty,  as  alleged  by  relator,  to 
award  the  fiscal  agency  of  the  state  to  the 
highest  bidder  or  bidders  for  the  deposit  of 
the  state  funds ;  and  that  the  Legislature  has 
given  to  the  board  certain  discretion  in  the 
selection  of  this  fiscal  agency. 

The  act  provides  that  there  may  be  one  or 
several  bids,  made  for  the  .whole,  or  for 
parts,  of  the  funds  to  be  deposited ;  and  the 
board  further  argues  that  it  must  determine, 
in  the  exercise  of  a  wise  discretion,  whether 
the  one  bid  complained  of  by  relator  as  hav- 
ing been  accepted  by  the  board,  in  preference 
to  the  bids  made  by  It  and  others  for  parts 
of  the  deposit,  contains  "the  best  terms  and 
the  highest  rate  of  interest  consistent  with 
the  safe-keeping  and  prompt  return  of  the 
funds  when  demanded." 

It  is  not  the  purpose  of  the  court  to  Inti- 
mate any  opinion  upon  the  merits  of  the  con- 
tentions thus  presented.  We  have  only  stat- 
ed the  opposing  views  to  enable  us  to  decide 
whether  the  suit  is  or  Is  not  one  against  the 
state  of  Louisiana. 

It  may  be,  as  alleged  by  relator,  that  It  la 
willing  to  pay  Into  the  state  treasury  a  high- 
er rate  of  Interest  on  the  deposits  which 
might  have  been  made  with  It,  than  will  be 
received  by  the  state  from  the  banks  with 
whom  the  contracts  of  deposit  have  been 
made. 

The  act  of  the  Legislature  was  passed 
clearly  for  the  benefit  of  the  state,  by  caus- 
ing the  fiscal  agency  to  pay  Into  the  state 
treasury  the  highest  rate  of  Interest;  and 
the  board  of  liquidation  must  select  such 
agency,  offering  such  bid  or  bids,  "consistent 
With  the  safe-keeping  and  prompt  repayment 
of  the  funds  when  demanded."  And  the  dtl 
zens  and  taxpayers  are  interested  in  having 
such  bid  or  bids  accepted ;  but  relator  has  no 
such  definite  and  dlsUnct  Interest  in  having 
the  courts  to  declare  whether  the  rates  to 
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be  collected  are  too  high  or  too  low.  A  snlt 
to  review  the  ofiBcial  acts  of  the  board  of 
liquidation  In  the  exercise  of  its  Judgment 
as  to  the  rate  of  Interest  which  should  be 
collected  under  Its  construction  of  the  act  of 
the  Legislature  would  operate  to  disturb  the 
revenue  system  of  the  government,  and  affect 
the  revenues  which  are  to  be  derived  there- 
from. Such  a  suit  would  obviously,  In  effect, 
be  a  suit  against  the  state.  The  duties  Im- 
posed upon  the  board  of  liquidation  In  the 
selection  of  fiscal  agents  are  not  mlnlsterlaL 
The7  are  political ;  and  they  require  the  ex- 
ercise of  Judgment  and  discretion. 

The  facts  show  a  situation  In  which  the 
board  was  confronted  with  the  necessity  of 
construing  the  law,  and  then  selecting  the 
fiscal  agency  or  agencies,  under  the  provlsioDa 
of  the  act  of  the  Legislature  of  1912. 

[5]  We  have  said  that  the  act  of  1912  was 
passed  for  the  benefit  of  the  state ;  and  that 
the  property  holders  and  taxpayers  of  the 
state  were  interested  in  the  matters  em- 
braced therein.  The  relator  Is  not  compelled 
to  pay  anything  into  the  treasury  of  the  state 
thereunder,  Inasmuch  as  It  was  an  unsuccess- 
ful bidder.  Its  property  will  not  have  been 
injured  by  a  violation  of  the  provisions  of 
the  act.  If  they  have  been  violated.  So  t&t 
as  the  purpose  of  the  act  is  concerned,  the  re- 
lator is  a  stranger  to  the  statute— one  whose 
interests  were  not  considered  or  intended 
to  be  conserved  In  its  enactment  It  Is  a 
mere  bidder  for  funds  of  the  state — a  con- 
tractor, or  one  who  desires  to  be  a  contractor. 
Its  interests,  and  that  of  Its  stockholders.  Is 
to  secure  the  deposit  of  the  state's  money  at 
the  lowest  rate  of  Interest.  It  is  obvious  that 
the  statute  was  not  enacted  for  their  benefit 
If  It  had  been,  the  Legislature  would  have 
provided  that  the  contract  should  be  awarded 
to  the  lowest  rather  than  to  the  highest  bid- 
der or  bidders. 

In  reality,  this  suit  Is  merely  a  contest 
against  rival  contractors  for  the  patronage 
of  the  state.  One  of  them  has  obtained  the 
award  of  a  contract  from  the  state,  and  the 
other  Is  in  the  courts  asking  that  the  state 
be  enjoined  from  making  a  contract  with  its 
rival,  and  be  compelled  to  make  one  with  It, 
because  some  of  the  public  officers  of  the 
state  are  alleged  to  have  violated  certain 
provisions  of  the  act  of  the  Legislature  en- 
acted for  the  sole  benefit  of  the  state,  its 
property  holders  and  taxpayers.  It  is  plain 
that  in  the  absence  of  the  provisions  in  the 
act  before  referred  to,  the  state  has  the  right 
to  award  this  contract  to  any  bidder,  high 
or  low,  and  the  relator  would  then  have  had 
no  cause  for  complaint  There  Is  no  doubt 
that  these  provisions  were  enacted  for  the 
benefit  of  the  property  holders  and  taxpayers 
of  the  state,  and  not  In  the  Interest  or  for 
tbe  benefit  of  bidders  for  the  deposits.  A 
snlt  could  not  be  maintained  against  any  de- 
fendant for  specific  performance  under  such 
ctrcamstanceau 


It  will  be  soon  enough  to  consider  the  effect 
of  a  violation  of  the  act  under  consideration 
when  some  ot  those,  for  whose  benefit  the 
statute  was  enacted,  complain  of  such  viola- 
tion. Until  then,  the  courts  must  withhold 
their  hands.  The  rule  of  law  applicable  here 
Is  stated  by  Johnson,  J.,  In  Strong  v.  Cami>- 
bell,  H  Barb.  (N.  T.)  135,  138,  where  he  said: 

"Wherever  an  action  is  brought  for  a  breach 
of  duty  imposed  by  statute,  the  party  bringing 
it  must  show  that  he  bad  an  interest  in  the 
performance  of  tbe  duty,  and  that  the  duty  was 
imposed  for  his  benefit  Bat  where  the  duty 
was  created  or  imposed  for  the  benefit  of  anoth- 
er, and  the  advantage  to  be  derived  to  the  par- 
ty prosecuting,  by  its  performance,  is  merely 
incidental  and  no  part  of  the  design  of  the 
statute,  no  such  right  is  created  as  forms  the 
subject  of  an  action." 

It  may  be  true  that  relator  will  not  make 
the  profits  It  hc^ed  to  make  if  Its  bid  bad 
been  accepted ;  but  It  is  also  tme  that  it  has 
lost  nothing  that  it  did  not  willingly  risk  to 
the  chance  of  its  bid  being  accepted,  and  it 
has  no  cause  of  action,  either  at  law  or  in 
equity,  against  the  party  to  whom  it  made 
Its  offer.  Since  the  relator  cannot  obtain  this 
contract  itself,  the  injunction  which  restrain- 
ed the  board  from  making  a  contract  for  the 
same  deiMslts  with  Its  rival  contractor  can 
give  It  no  relief,  and  the  writ  of  injunction 
must  be  dissolved.  Colorado  Paving  Co.  v. 
Murphy,  78  Fed.  28,  23  0.  C.  A.  631,  87  L.  a 
A.  630. 

In  the  case  of  Osbom  v.  Bank  of  United 
States.  0  Wheat  738.  0  L.  Ed.  204,  three 
things,  among  others,  were  decided: 

"(I)  A  circuit  court  of  the  United  States,  In 
a  proper  case  in  equity,  may  enjoin  a  state  of- 
ficer from  executing  a  state  law  in  conflict  with 
the  Constitution  or  a  statute  ol  the  United 
States,  when  such  execution  will  violate  the 
rights  of  the  complainant 

(2)  Where  the  state  is  concerned,  the  state 
should  be  made  a  party,  if  it  could  be  done. 
That  it  cannot  be  done  is  a  sufficient  reason 
for  the  omission  to  do  it,  and  the  court  may 
proceed  to  decree  against  the  ofiicers  of  the 
state  in  all  respects  as  if  the  state  were  a 
party  to  the  record. 

"(3)  In  deciding  who  are  parties  to  the  suit 
the  court  will  not  look  beyond  the  record.  Mak- 
ing a  state  officer  a  party  does  not  make  the 
state  a  party,  although  her  law  may  have 
prompted  his  action,  and  the  state  may  stand 
behind  him  as  the  real  party  in  interest  A 
state  can  be  made  a  part>  only  by  shaping  the 
bill  expressly  with  that  view,  as  where  individ- 
uals or  corporations  are  intended  to  be  put  in 
that  relation  to  the  case."  Davis  v.  Gray.  16 
Wall.  203,  220,  21  L  Ed.  447. 

And  in  the  case  of  Board  of  Liquidation  v. 
McComb,  92  U.  S.  631,  23  L.  Ed.  623,  where 
the  members  of  the  board  of  liquidation  of 
the  state  debt  of  Louisiana,  and  not  the 
board  Itself,  were  defendants;  and  where 
McComb,  the  holder  of  "constitutional  bonds," 
Issued  under  tbe  act  No.  3  of  1874,  enjoined 
the  members  of  the  board  of  liquidation  from 
funding  certain  other  bonds  which  were  of- 
fered for  funding,  but  were  not  Included  In 
the  fnndlng  scheme,  and  the  funding  of  which 
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would  haye  Injured  McComb  In  bla  iv(q;)erty 
rights,  the  court  held: 

"A  state,  without  its  consent,  cannot  be 
sued  by  an  individual;  and  a  court  cannot  sub- 
stitute its  own  discretion  for  that  of  its  ex- 
ecutive officers  in  matters  belonging  to  the 
proper  jurisdiction  of  the  latter.  But  it  has 
been  well  settled  that  when  a  plain  official 
duty,  requiring  no  exercise  of  discretion,  is 
to  be  performed,  and  performance  is  refused, 
any  person  who  will  sustain  personal  injury 
by  such  refusal  may  have  a  mandamus  to  com- 
pel its  performance;  and,  when  sudi  duty  is 
threatened  to  be  violated  by  some  positive  offi- 
cial act,  any  person  who  will  sustain  personal 
injury  thereby,  tor  which  adequate  compensa- 
tion cannot  be  had  at  law,  may  have  an  injunc- 
tion to  prevent  it.  In  such  cases,  the  writs  of 
mandamus  and  injunction  are  somewhat  cor- 
relative to  each  other." 

The  Supreme  Court  reviewed  the  decision 
in  the  McComb  Case  In  the  8uit  of  Louis- 
iana v.  Jumel,  107  U.  S.  711,  726,  2  Sup.  Ct. 
128,  140  (27  L.  Ed.  448).  (There  were  two 
suits  before  the  court:  One  for  an  Injunc- 
tion, and  the  other  for  a  mandamus).  After 
observing  that  the  McComb  Case  had  arisen 
under  the  funding  act  of  1874,  the  same  as 
was  Involved  in  the  Jumd  Case,  the  court 
said: 

"The  board  was  there  enjoined,  at  the  in- 
stance of  bondholders,  from  admitting  to  the 
privileges  of  the  compromise  proposed  by  the 
state  certain  persons  other  than  those  original- 
ly provided  for  and  on  different  terms.  And 
this  clearly  because  the  board  was,  by  the  very 
terms  of  the  law,  charged  with  the  duty  of 
exchanging  the  bonds  specifically  set  apart  by 
the  contract  for  a  particular  purpose,  and  every 
bona  fide  bondholder,,  by  accepting  the  compro- 
mise offered,  became  personally  interested  in 
securing  the  due  administration  of  the  jtrust 
which  had  thus  been  committed  to  the  board. 
In  fact,  the  board  held  the  new  issue  of  bonds 
in  trust,  and  every  one  who  gave  up  his  old 
obligations  and  accepted  the  new  in  settlement 
became  a  beneficiary  under  the  trust,  and  might 
act  accordingly." 

The  court  held  that  there  was  no  such 
trust  Involved  In  the  Jumel  (3ase,  although 
the  same  act  of  the  Legislature  was  under 
consideration,  and  that  the  court  was  not 
authorized — 

"when  a  state  cannot  be  sued,  to  set  up  its 
jurisdiction  over  the  officers  in  charge  of  the 
public  moneys,  so  as  to  control  them  as  against 
the  jpolitical  power  in  their  administration  of 
the  finances  of  the  state." 

In  that  case  the  Supreme  Court  adopted 
the  views  of  the  circuit  court  in  refusing  to 
issue  an  injunction,  and  affirmed  the  judg- 
ments appealed  from. 

In  the  case  of  State  ex  rel.  Ouaranty  &  In- 
demnity Co.  T.  Jumel,  38  La.  Ann.  337,  where 
relator  sought  a  mandamus  to  compel  the 
auditor  to  perform  what  was  termed  a  minis- 
terial duty,  as  set  forth  in  a  certain  act  of 
the  Legislature,  the  proceeding  had  for  its 
object  the  collection  of  taxes  for  the  payment 
of  certain  bonds  held  by  the  relator ;  and  we 
hold  there: 

"As  the  object  in  view  is  the  enforcement 
of  a  contract  of  the  state,  as  the  state  is  not 
directly  or  indirectly  a  party  to  the  suit,  as 


the  defendant  has  no  authority  to  represent  the 
state,  we  have  no  jurisdiction  to  hear  the  cause 
and  determine  whether  or  not  the  obligation 
of  the  contract  has  been  impaired." 

And  the  Supreme  Court  of  the  United 
States,  In  reviewing  the  opinion  in  that  case 
(134  U.  S.  230,  10  Sup;  Ct  611,  33  L.  Ed. 
891),  held  "that  this  is  virtuaUy  a  suit  against 
the  state" ;  and  it  affirmed  the  Judgment  ap- 
pealed from. 

In  the  case  of  State  ex  reL  Hope  Co.  t. 
Board  of  Llguldation,  42  La.  Ann.  647,  7 
South.  706,  8  South.  677,  we  had  occasion  to 
examine  very  fully  Into  the  question  as  to 
whether  the  board  of  liquidation  of  the  state 
debt  represented  the  state  of  Louisiana,  and 
whether  it  might  be  sued  without  the  consent 
of  the  state;  as  expressed  by  an  act  of  the 
Legislature.  There  the  question  was  as  to 
the  right  of  this  court  to  issue  a  mandamus 
to  the  members  of  the  board,  ordering  them 
to  assemble,  take  action  on  the  bonds  held  by 
the  relator,  and  decide  whether  or  not  they 
were  fundable  into  consolidated  bonds  of  the 
state  or  not  In  the  course  of  our  opinion  it 
is  said: 

"It  has  long  been  a  question  of  delicacy  and 
great  difficulty  for  the  courts  of  this  country, 
state  and  federal,  of  last  resort,  to  determine 
where  the  exactline  of  demarcation  is  to  be 
drawn  between  political  and  executive  duties, 
for  the  performance  of  which  mandamus  will 
not  go  to  a  ^vemor  of  a  state,  and  purely 
ministerial  duties,  for  the  performance  of  which 
the  writ  will  lie.  *  •  *  If  it  be.  even,  con- 
ceded that  it  is  quest! onaUe  whether  the  du- 
ties assi^ed  to  the  funding  board  are  purely 
ministerial,  this  court  would  *open  a  wide 
margin  for  the  exercise  of  judicial  power,' 
in  assuming  that  they  are,  and  making  the 
mandamus  peremptory.    •    •    • 

"This  extensive  examination  of  and  research 
into  adjudicated  cases  has  satisfied  us  of  the 
correctness  of  the  general  proportion  that 
whenever,  by  the  Constitution  and  laws  of  a 
state,  officers  of  the  executive  branch  of  the 
government  are  vested  with  discretionary  func- 
tions, in  the  performance  of  civil  duties,  or 
political  powers  and  responsibilities  are  de- 
volved upon  them,  they  are  not  answerable  to 
judicial  process,  out  that  their  acts  are  only 
examinable  politically.  From  this  proposition 
the  supplemental  one  may  be  deduced  that  whea 
such  duties  and  powers  devolve  upon  the  ex- 
ecutive branch  or  department  of  the  state  gov- 
ernment, as  a  whole,  as  in  this  case,  the  mem- 
bers of  the  board  thus  constituted  are  likewise 
exempt  from  judicial  control,  and  notwithstand- 
ing that  some  of  the  officers,  respectively,  ar» 
subject  to  judicial  control,  and  can  be  coerced 
by  mandamus  to  act,  and  to  perform  'their  or- 
dinary official  duties.'" 

The  last  expression  on  the  subject  of  whea 
a  public  officer  Is  called  upon  to  perform  an 
alleged  ministerial  duty,  where  the  govern- 
ment Is  luTolTed,  is  found  In  the  decision  of 
the  Suprane  Court  in  the  case  of  State  of 
Louisiana  v.  McAdoo,  Secretary  of  the  Treas- 
ury of  the  United  States,  234  U.  S.  627,  34 
Sup.  Ct  938,  68  Lw  Ed.  1506.  In  addition  to 
that  which  we  hare  already  taken  from  that 
opinion,  the  court  say: 

"Obviously  such  suits  to  review  the  offidal 
action  of  the  Secretary  of  the  Treasury  in  the 
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exerdse  of  his  judgment  as  to  the  rate  which 
should  be  exacted  under  hia  constmction  of  the 
tariff,  acts  would  operate  to  disturb  the  whole 
revenue  system  of  the  government  and  affect 
the  revenues  which  arrive  therefrom.  Such  suits 
would  obviously,  in  effect,  be  suits  against  the 
United   States.    •    *    • 

"The  duties  imposed  upon  the  Secretary  of 
the  Treasury  in  toe  collection  of  sugar  tariffs 
are  not  ministerial.  They  are  executive  and 
involve  the  exercise  of  judgment  and  discre- 
tion. The  facts  show  a  situation  in  which  the 
Secretary  of  the  Treasury  was  confronted  with 
the  necessity  of  construing  the  law,  and  then 
instructing  the  customs  officers  as  to  whether 
•  the  20  per  cent  preferential  duty  on  Cuban 
sugar  required  by  the  convention  and  the  act 
of  1903  confirming  that  treaty  had  been  su- 
perseded or  in  any  wise  affected  by  the  later 
provisions  of  the  Underwood  act" 

And  the  court  refused  to  permit  the  state 
of  Loul.'siann  to  file  a  suit  against  the  Sec- 
retary of  the  Treasury  or  against  the  United 
States. 

Reference  to  Act  No.  205  of  1912,  p.  416, 
shows  that  the  board  of  liquidation  was  em- 
powered to  "select"  a  fiscal  agency  or  fiscal 
agencies,  for  the  funds  of  the  state  of  Louisi- 
ana, with  whom  said  funds  were  to  be  de- 
posited, and  the  words  "to  select"  exercise  a 
controlling  influence  over  the  performance  of 
the  duties  by  said  board.  These  funds  are 
to  be  let  to  the  bidder  or  bidders  offering  the 
highest  rate  of  Interest  on  all  or  any  part  of 
the  fund  "consistent  with  the  safe-keeping 
and  prompt  return  thereof;  and  it  is  fur- 
ther provided: 

"It  shall  be  the  duty  of  the  board  of  liquida- 
tion •  •  •  to  use  all  reasonable  and  prop- 
er means  to  secure  to  the  state  the  best  terms 
and  the  highest  rate  of  interest  consistent  with 
the  safe-keeping  and  prompt  repayment  of  the 
fund  when  demanded,  and  let  such  funds  to 
the  highest  bidder  therefor  conaiatent  with  the 
safety  of  such  funds." 

The  decision  of  the  board  of  liquidation  is 
therefore  decisive  of  the  whole  matter.  Its 
action  in  the  premises  is  clearly  political,  and 
not  ministerial.  The  board  belongs  to  the 
political  department  of  the  state  government 
It  is  the  servant  of  the  state  in  the  matter 
under  consideration;  and  it  is  not  subject, 
in  this  case,  to  the  control  of  the  Judiciary. 

The  funds,  of  which  the  board  of  liquida- 
tion has  the  disposal,  are  the  property  of  the 
state,  and  are  so  declared  to  be  by  relator  in 
Its  petition.  The  state  is  therefore  a  neces- 
sary party  to  the  suit  which  seeks  to  dispose 
of  thoee  funds  in  any  manner.  And,  as  relat- 
or has  no  interest  in  the  funds  of  the  state, 
it  cannot  control,  through  the  courts,  tbe  dis- 
position of  those  ftmds,  in  the  absence  of 
permission  from  the  Legislature  to  sue'  the 
state. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  be  re- 
versed ;  that  the  alternative  writ  of  manda- 
mus Issued  herein  be  recalled ;  and  that  the 
Injunction  be  dissolved — all  at  the  cost  of  re- 
lator In  both  courts. 


OSS  La.  686) 


No.  20625. 


STATE  ex  rel.  COMMERCIAL  NAT.  BANK 

T.  BOARD  OF  LIQUIDATION  OF 

STATE  DEBT  et  aL 

(Supreme  Court  of  Louisiana.    Jan.  11,  1915.) 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge;  C. 
K.  Schwing,  Judge  ad  hoc. 

Action  by  the  State,  on  the  relation  of  the 
Commercial  National  Bank,  against  the  Board 
of  Liquidation  of  tbe  State  Debt  and  others.. 
From  judgment  for  relator,  defendants  appeaL 
Reversed,  alternative  writ  of  mandamus  re- 
called, and  injunction  dissolved. 

Harry  P.  Gamble,  Asst  Atty.  Gen.  (Gnstave 
Lemle,  McClosk^  &  Benedict,  and  Howe,  Fen- 
ner,  Spencer  &  Cocke,  all  of  New  Orleans,  A. 
Provosty,  of  New  Roads,  Laycock  &  Beale, 
of  Baton  Rou«e,  Ott,  Johnson  &  Ott,  of  Boga- 
lusa.  Bird  &  Bird,  of  Baton  Rouge,  and  Hall, 
Monroe  &  Lemann,  of  New  Orleans,  of  counsel), 
for  appellant  Board  of  Liquidation  of  State 
Debt  Browne,  Williamson  Sc  Browne,  of 
Shreveport,  Thomas  M.  Bums,  of  Covington, 
Chas.  A.  Holcombe  and  Taylor  &  Porter,  all 
of  Baton  Rouge,  and  Merrfck,  Gensler  & 
Schwarz,  of  New  Orleans,  for  appellee. 

SOMMERVILLE,  J.  For  the  reasons  given 
in  the  case  entitled  State  of  Louisiana  ex  rel. 
Louisiana  Trust  &  Savings  Bank  v.  Board  of 
Liquidation  of  the  State  Debt  et  al.,  67  South. 
370,  No.  20854  on  the  docket  of  this  court,  this 
day  decided- 
It  is  ordered,  adjudged,  and  decreed  that  the 
judgment  appealed  from  be  reversed;  that  the 
alternative  writ  of  mandamus  issued  herein  be 
recalled;  and  that  the  injunction  be  dissolved— 
all  at  the  cost  of  relator  in  both  courts. 


No.  20926. 
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STATE  ex  rel.  COMMERCIAL-GERMANIA 
TRUST  &  SAVINGS  BANK  v.  BOARD 
OF  LIQUIDATION  OF  STATE  DEBT 
et  al. 

(Supreme  Court  of  Louisiana.    Jan.  11,  1915.) 

Appeal  from  Twenty-Second  Judicial  District 
Court,  Parish  of  East  Baton  Rouge;  O.  K. 
Schwing,  Judge  ad  hoc. 

Action  by  the  State,  on  the  relation  of  the 
Commercial-Germania  Trust  &  Savings  Bank, 
against  the  Board  of  Liquidation  of  the  State 
Debt  and  others.  From  judgment  for  relator, 
defendants  appeal.  Reversed,  alternative  writ 
of  mandamus  recalled,  and  injunction  dissolved. 

Harry  P.  Gamble,  Asst  Atty.  Gen.  (Gnstave 
Lemle,  McCIoskey  &  Benedict,  and  Howe,  Fen- 
ner,  Spencer  &  Oocke,  all  of  New  Orleans,  A, 
Provosty,  of  New  Roads,  Laycock  &  Beale, 
of  Baton  Rouge,  Ott,  Johnson  &  Ott  of  Boga- 
lusa.  Bird  &  Bird,  of  Baton  Rouge,  and  Hall, 
Monroe  &  Lemann,  of  New  Orleans,  of  coun- 
sel), for  appellant  Board  of  Liquidation  of 
State  Dd>t  Browne,  Williamson  &  Browne, 
of  Shreveport  Thomas  M.  Burns,  of  Covington, 
Chas.  A.  Holcombe,  and  Taylor  &  Porter,  all 
of  Baton  Rouge,  and  Merrick,  Gensler  A 
Schwarz,  of  New  Orleans,  for  appellee. 

SOMMERVILLE,  J.  For  the  reasons  given 
in  the  case  entitled  State  of  Louisiana  ex  rel. 
Louisiana  Trust  &  Savings  Bank  v.  Board  of 
Liquidation  of  tht  State  Debt  et  al.,  67  South. 


Digitized  by 


Google 


376 


er  SOUTHERN  REPORTEB 


(La. 


370,  No.  20854  on  the  docket  of  this  court,  this 
day  decided- 
It  is  ordered,  adjudged,  and  decreed  that  the 
jadgment  appealed  from  be  reversed;  that  the 
alternative  writ  of  mandamus  issued  herein 
be  recalled;  and  that  the  injunction  be  dis- 
solved—all at  the  cost  of  relator  in  both  coarts. 


036  La.  DM) 

No.  21008. 

STATE  T.  RENFRO. 

(Supreme  Court  of  Louisiana.    Jan.  26,  1016.) 

(Syllabiu  hy  the  Court.) 

Bail  «=»94— Fobfkiturk — Appeal. 

Appeals  in  criminal  cases  must  be  taken, 
b7  motion,  verbally  or  in  writing,  in  open  court, 
within  three  days  after  sentence  shall  have 
been  pronounced ;  otherwise,  they  will  be  dis- 
missed. The  rule  applies  to  appeals  from  judg- 
ments forfeiting  appearance  bonds,  which  are 
criminal  proceedings. 

[Ed.  Note.— For  other  cases,  see  Bail,  Cent 
Dig.  i§  418-423;    Dec  Di«.  «=>94.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;    J.  K.  Land,  Judge. 

E.  A.  Renfro,  being  charged  with  selling 
intoxicating  liquors  without  a  license,  gave 
an  appearance  bond,  and  from  a  judgment 
thereon  he  appeals.     Appeal  dismissed. 

Lewell  C.  Butler,  of  Shreveport,  for  ap- 
pellant R.  G.  Pleasant,  Atty.  Gen.  (W.  A. 
Mabry,  Dlst  Atty.,  of  Shreveport,  and  0.  A. 
Gondran,  of  New  Orleans,  of  counsel),  for  fbe 
State. 

On  Motion  to  Dismiss  Api>eal. 

MONROE,  C.  J.  This  purports  to  be  an 
appeal  from  a  Judgment  condemning  defend- 
ant and  his  surety  for  the  amount  of  an  ap- 
pearance bond,  given  In  a  prosecution  for 
selling  Intoxicating  liquor  without  previously 
obtaining  a  license.  The  state  moves  to  dis- 
miss the  appeal,  on  the  ground  that  it  was 
not  applied  for  within  three  days  from  the 
date  of  the  judgment  The  judgment  was 
rendered  on  October  10,  and  signed  on  Oc- 
tober 12,  and  the  motion  for  appeal  was  filed 
October  30,  1914. 

The  proceeding  to  forfeit  an  appearance 
Dond  is  criminal  In  character.  State  v.  Sam 
Bums,  38  La.  Ann.  363;  State  v.  Toups,  44 
La.  Ann.  896,  11  South.  524;  State  v.  Alexan- 
der, 46  La.  Ann.  550,  16  South.  361.i  Ap- 
peals In  criminal  cases  must  be  taken  by  mo- 
tion, verbally  or  In  writing.  In  open  court, 
within  three  days  after  sentence  shall  have 
been  pronounced.  Act  No.  108  of  1898,  {  1; 
State  V.  Segreto,  124  La.  99,  40  South.  992; 
State  V.  Lawrence,  124  La.  379, 50  South.  406 ; 
Stkte  T.  Rollins,  i25  La.  297,  51  South.  204. 

The  appeal  is  dismissed. 


*  Reported  in  full  In  the  Southern  Reporter ;  re- 
sorted aa  a  memoraodum  decleion  without  opinion 
In  4S  La.  Ann.  660. 
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No.  20870. 

STATE   T.   CLART   et  aL 

(Supreme  Court  of  Louisiana.    Nov.  SO,  1914. 
On  Rehearing  Feb.  8,  1916.) 

(Byllabut  bv  the  Court.) 

1.  Cbiminal     Law     €=>1174  —  Appeal   — 
Gbounds   fob   REVEBaAL— Misconduct    or 

JUBT. 

A  verdict  and  sentence  for  manslaughter 
will  not  be  reversed,  where  the  court  permitted 
the  jury  to  attend  a  moving  picture  show  in  . 
charge  of  the  sheriff  and  several  deputies,  where 
the  facts  affirmatively  show  the  absence  of  mis- 
conduct and  prejudice.  In  a  murder  case, 
where  the  jury  did  not  separate,  a  new  trial 
will  not  be  granted  where  it  clearly  appears 
that  the  defendant  has  not  been  enjoined  or 
prejudiced  by  alleged  irregularities  or  miscon- 
duct on  the  part  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3170-3178;  Dec.  Dig.  «s» 
1174.] 

2.  Homicide  «=>342—Vebdiot— Hostile  Pub- 
lic Sentiment. 

In  a  murder  case,  where,  on  the  admitted 
facts,  the  defendants  might  have  been  convicted 
as  charged,  and  the  jury  found  them  guilty  of 
manslaughter,  the  verdict  tends  to  show  that 
the  jury  was  not  influenced  by  alleged  hostile 
public  sentiment  against  the  defendants. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  IMg.  i  722;   Dec.  Dig.  <g=3342.] 

3.  Criminal    Law    <3=»868— Misconduct    o» 
Jury— Objection— Time. 

Where  alleged  misconduct  of  the  jury  is 
known  to  defendants  or  their  counsd,  objection 
should  be  urged  before  verdict 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent   Dig.  {  2070;    Dec.  Dig  tS^SeS.] 

O'Niell,  J.,  dissenting. 

Appeal  from  Sixth  Judicial  District  Court, 
Parish  of  Ouachita ;  Ben  C.  Dawkins,  Judge. 

Bob  Clary  and  others  were  convicted  of 
manslaughter,  and  appeaL  Affirmed  on  re- 
hearing. 

Hudson,  Potts,  Bernstein  &  Sholars,  of 
Monroe,  and  Dawkins  &  Dawkins,  of  Alex- 
andria, for  appellants.  R.  G.  Pleasant,  Atty. 
Gen.,  Fred  M.  Odom,  Dist  Atty.,  of  Bastrop, 
G.  A.  Gondran,  of  New  Orleans  (Carl  H.  Mc- 
Henry,  of  Monroe,  of  counsel),  for  the  State. 

PROVOSTY,  J.  The  sole  point  presented 
In  this  case  Is  as  to  whether  the  Jury  was 
kept  free  from  contact  with  the  public  and 
from  Improper  influences,  the  case  being 
capital. 

The  circumstances  of  the  crime  were  of  a 
nature  to  arouse  strong  public  sentiment 
against  the  two  accused.  They  had  gone  to 
their  homes  and  armed  themselves,  one  with 
a  riflle  and  the  other  with  a  shotgun,  and 
sought  out  the  decedent,  and  set  upon  him 
unawares,  and,  while  one  of  them  was  beat- 
ing him  on  the  head  with  the  rifle,  the  other 
had  shot  him  dead.  The  reputation  of  the 
accused  having  been  already  not  of  the  best, 
considerable  public  excitement  attended  tbe 
trial,  which  lasted  from  the  morning  of  Taes- 
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day,  July  14tli,  to  some  time  during  tbe  day 
«<  Tuesday,  July  2l8t;  and,  as  we  gather, 
the  courthouse  was  crowded  during  its  prog- 
ress. 

While  it  was  going  on,  a  stranger  stood 
near  the  Jury  and  tiad  conversed  with  one 
of  the  jurors  before  his  presence  was  dis- 
covered. The  Jury  were  marched  several 
times  to  and  from  the  hotel  and  to  and  from 
the  picture  shows  along  the  more  or  less 
crowded  sidewalks,  with  no  precaution  tak- 
en against  their  contact  with  the  public,  ex- 
cept their  being  accompanied  by  two  officers. 
At  their  meals  at  the  hotel  they  seem  to  have 
been  allowed  to  converse  freely  with  the 
waitresses;  and  the  sltnatlon  was  such  that 
conversation  at  the  other  tables,  even  In  an 
ordinary  tone  of  voice,  could  easily  be  heard 
by  them.  Packages  and  valises  with  no,  or 
simply  more  or  less  perfunctory,  examina- 
tion of  their  contents,  were  allowed  to  be 
given  In  to  them.  All  this,  of  Itself,  leaves 
tbe  Impartial  mind  in  doubt  whether  the  rule 
for  tbe  segregation  and  isolation  of  tbe  Jury 
was  not  lost  sight  of  fatally  to  the  verdict,  in 
a  case  of  this  kind,  when  the  helnousness  of 
the  crime  and  aroused  public  sentiment 
against  the  accused  made  a  strict  and  care- 
ful observance  of  the  rule  doubly  to  be  de- 
sired; but  one  other  Imprudence  which  we 
now  proceed  to  mention  leaves  no  doubt  that 
the  said  rule  was  fatally  departed  from.  The 
Jury  were  taken  to  the  picture  shows  on  two 
-occasions  at  night,  and  sat  there  in  the  ordi- 
nary rows  of  chairs  with  the  rows  in  front 
«nd  back  of  them  occupied,  in  the  obscurity 
which  usually  prevails  in  places  of  that  kind. 
Thereby  an  opportunity  was  afforded  to  the 
public  for  access  to  them,  and  this  is  fatal  to 
the  verdict.  "They  were  accessible;  mis- 
conduct is  presumed."  State  v.  Warren,  43 
La.  Ann.  828,  9  South.  559;  State  v.  Moss,  47 
La.  Ann.  1514, 18  South.  507.  See,  also.  State 
v.  Craighead,  114  La.  84,  38  South.  28. 

The  verdict  and  sentence  are  therefore  set 
aside,  and  the  case  is  remanded  for  trial  ac- 
-cordlng  to  law. 

On  Rehearing. 

LAND,  J.  The  defendants  were  indicted 
for  murder  and  convicted  of  manslaughter. 

Counsel  for  the  defendants  admitted  in  his 
argument  on  rehearing  that  the  Jury  was 
composed  of  intelligent  and  high-minded  men, 
and  that  there  was  no  separation  of  the  Jury. 

Tbe  facts  stated  in  the  second  paragraph 
of  our  original  opinion  in  this  case  show 
that  the  verdict  of  manslaughter  was  favora- 
ble to  the  accused. 

Tbe  third  paragraph  of  tbe  opinion  states 
In  general  terms  the  defendants'  numerous 
objections  to  the  conduct  of  the  Jury  and  the 
baOlffs  who  bad  them  in  charge. 

[1]  Tbe  Jurors  were  lodged  and  boarded  at 
tbe  Monroe  Hotel,  and  were  compelled  to 
walk  to  and  from  the  courthouse,  situated  in 
-tbe  next  square,  and  were  always  in  charge 


of  two  or  more  bailiffs.  They  took  their 
meals  in  a  small  room  connected  with  the 
main  dining  room  by  an  arched  doorway. 
Their  conversations  with  the  waitresses  had 
nothing  to  do  with  the  case  on  trial,  and  the 
same  may  be  said  of  all  greetings  and  re- 
marks between  the  Jurors  and  other  persons. 
During  the  long  trial  of  eight  days  in  tbb 
midst  of  July,  the  Jurors  were  taken  twice 
to  picture  shows  with  the  permission  of  the 
Judge  below.  No  objection  was  made  by  de- 
fendants to  the  allowance  of  such  recreation 
to  the  Jurors.  At  neither  of  the  shows  was 
any  communication  shown  to  have  taken 
place  between  outsiders  and  the  Jurors,  ex- 
cept on  one  occasion,  when  th6  young  daugh- 
ter of  Juror  Speed  told  him  how  sorry  she 
and  her  mother  were  for  him,  meaning  his 
detention  on  the  Jury.  As  to  packages  and 
valises  sent  to  certain  Jurors,  each  of  them 
testlfled  positively  that  they  contained  noth- 
ing but  wearing  apparel.  A  few  notes  sent 
to  members  of  the  Jury  were  shown  not  to  re- 
late to  the  case  on  trial. 

In  State  v.  Oteri,  128  La.  939,  65  South. 
582,  Ann.  Cas.  1912C,  878,  this  court  held 
that  a  verdict  and  sentence  would  not  be  re- 
versed because  the  court  permitted  the  Jury 
to  attend  a  theatrical  exhibition  in  charge  of 
a  bailiff,  where  the  facts  affirmatively  es- 
tablished the  absence  of  misconduct  and  prej- 
udice. 

The  Judge  a  quo  in  his  per  curiam  careful- 
ly reviewed  the  evidence  and  found  that  the 
irregularities  complained  of  in  the  motion 
for  a  new  trial  worked  no  injury  or  preju- 
dice to  tbe  defendants. 

The  verdict  of  manslaughter  tends  to  sup- 
port the  conclusion  that  the  Jury  was  not 
swayed  by  the  alleged  hostile  public  senti- 
ment against  the  accused. 

There  was  no  separation  of  the  Jury,  and 
In  such  a  case,  "as  a  general  rule,  a  new  trial 
will  not  be  granted  where  it  clearly  appears 
that  the  defendant  has  not  been  injured  or 
prejudiced  by  the  misconduct"  See  State  v. 
Oterl,  supra,  128  La.  947,  55  South.  585,  Ann. 
Cas.  19120,  878,  citing  State  v.  Kennedy,  8 
Rob.  590,  where  the  court  said  that  the  pre- 
sumption of  misconduct  does  not  arise  where 
the  Jurors  have  been  kept  together,  and  the 
means  thus  provided  for  proving  the  precise 
nature  of  their  irregularities,  from  which 
courts  may  determine  whether  the  tendency 
of  the  acts  has  been  to  influence  their  ver- 
dict   See,  also,  12  Cya  717,  where  it  is  said: 

"On  the  other  band,  as  a  general  rule,  a  new 
trial  will  not  be  granted  where  it  clearly  ap- 
pears that  the  defendant  has  not  been  injured 
or  prejudiced  by   the  misconduct" 

In  State  v.  Garig,  43  La.  Ann.  371,  8  South. 
936,  the  court  said: 

"It  is  not  every  irregularity  that  will  vitiate 
a  verdict;  it  must  appear  to  have  resulted  in- 
juriously." 

See,  also.  State  v.  Wiggins,  45  La.  Ann. 
416,  12  South.  630. 
In  the  instant  case  we  concur  in  the  opin- 
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ion  of  tbe  trial  Judge  that  none  of  the  acts 
of  the  jnrors,  and  none  of  tbe  communica- 
tions made  to  them,  had  a  tendency  to  in- 
fluence their  verdict 

[2]  Failing  to  prove  that  any  of  the  Jurors 
were  guilty  of  personal  misconduct,  or  heard 
any  comments  unfavorable  to  the  accused, 
their  counsel  have  resorted  to  the  argument 
that,  in  some  unexplained  way,  the  Jurors, 
while  passing  along  the  streets  or  through 
the  lobby  of  the  hotel,  or  while  taking  their 
meals,  or  while  looking  at  moving  pictures, 
were  inoculated  with  the  alleged  hostile 
sentiment  entertained  by  the  public  against 
the  defendants. 

The  verdict  of  the  Jury  is  the  best  answer 
to  that  argument 

Tbe  case  of  State  v.  Warren,  43  La.  Ann. 
828,  9  South.  559,  cited  in  our  original  opin- 
ion, was  one  where  eight  of  the  Jury  were  al- 
lowed to  remain  in  the  Jury  room,  with  no 
deputy  in  charge.    The  court  said: 

"They  were  accessible ;  mtscondnct  is  pre- 
sumed." 

In  State  v.  Moss,  47  La.  Ann.  1514,  18 
South.  507,  cited  in  the  same  opinion  "there 
was  at  least  one  well-defined  separation  6f 
the  Jury,"  to  quote  the  language  of  the  court 
In  State  v.  Craighead,  114  La.  84,  38  South. 
28,  also  cited,  Ave  Jurors  who  had  been  ac- 
cepted and  sworn  were  locked  up  with  seven 
Jurors  unaccepted  and  unsworn. 

[3]  Defendants  or  their  counsel  must  have 
known  before  verdict  that  the  Jury  was  being 
escorted  through  the  streets,  and  one  of  the 
attorneys  knew  that,  oq  one  occasion,  the 
Jury  had  been  taken  to  a  moving  picture 
show.  Objections  to  exposing  the  Jury  to 
contact  with  the  public  should  have  been 
urged  before  verdict 

It  is  therefore  ordered  that  our  former  de- 
cree herein  be  vacated,  and  It  is  now  ordered 
that  the  verdict  and  sentence  below  be  af- 
firmed. 

PRO VO  STY,  J.,,  holds  that  when  opportu- 
nity to  communicate  secretly  with  the  Jurors, 
so  as  to  exercise  an  improper  influence  upon 
them  if  desired,  is  shown,  the  burden  is 
shifted  to  the  state  to  show  that  tbe  oppor- 
tunity was  not  availed  of,  and  that  this  bur- 
den is  not  discharged  by  calling  the  Jury  up 
and  asking  them  whetiier  they  have  been 
improperly  influenced.  The  influenced  Juror 
would,  of  course,  never  confess  to  the  fact 

O'NIELL,  J.,  dissents. 

(190  Ala.  208)  =::^= 

FULLER  V.  LANETT  BLEACHING  &  DTE 

WORKS.    (No.  484.) 

(Supreme  Court  of  Alabama.     Dec.  17,   1914. 

Rehearing  Denied  Jan.  21,  1915.) 

1.  Masteb  and  Sebvamt  4=s>264— Injubt  to 
Sebvant — Complaint — SuFFicrENCT. 

A  complaint  in  an  action  for  injuries  to  an 
employ^  by  the  fall  of  a  freight  elevator,  which 
alleges  that  the  elevator  and  the  machinery  by 


which  it  was  hoisted  were  defective,  separate* 
the  elevator  from  its  hoisting  machinery,  and 
separately  specifies  the  defectiveness  of  each, 
and  the  employe,  to  recover,  must  prove  that 
each  was  separately  defective. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Ont  Dig.  H  861-876;  Dec.  Dig. 
®=>264.] 

2.  Master  and  Servant  ^:s>259— Injttby  to 

SebVAMX— COKPI.AINT— SOBTICIKKCY. 

A  complaint,  in  an  action  for  injuries  to 
an  employe  by  the  fall  of  a  freight  elevator, 
which  alleges  that  the  superintendent  was  negli- 
gent in  ordering  the  employe,  outside  of  his 
regular  employment  to  work  on  the  defective 
elevator  and  at  the  machinery  thereof,  which 
was  defective,  does  not  state  a  cause  of  action 
under  Code  1907,  g  3910,  subd.  2,  making  an 
employer  liable  for  injury  to  an  employe  caused 
by  the  negligence  of  any  superintendent  while 
in  the  exercise  of  superintendence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  837-843 ;  Dec.  Dig.  «=» 
259.] 

3.  Masteb  and  Sebvant  ®=s>286— Injttbt  to 
Sebvamt^Negulqence— Failubb  o»  Issfbc- 

TION. 

Whether  a  freight  elevator  was  properly 
inspected  for  the  safety  of  employes  using  it 
held,  under  the  evidence,  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i§  1001,  1006,  1008,  lOlO- 
1015,  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  <S=»28e.] 

4.  Masteb  and  Sebvant  9=^124 — Obuoation 
OF  Masteb— Inspection  of  Appliances. 

The  inspection  of  machinery  by  an  em- 
ployer must  be  such  as  a  person  of  ordinary 
prudence  would  make  under  tbe  circumstances, 
and  a  mere  visual  inspection  of  external  con- 
ditions does  not  satis^  the  obligation  of  the 
employer,  where  the  employe's  safety  depends 
on  the  soundness  of  tbe  material  of  which  ma- 
chinery is  composed,  or  on  the  firmness  of  which 
the  separate  parts  are  attached  to  each  other. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {f  235-242 ;  Dec.  Dig.  <8=> 
124.] 

5.  Masteb  and  Sebvant  «=»264— Injubt  xo 
Sebvant— Complaint— "Elevatob." 

,  A  complaint  in  an  action  for  injuries  to 
an  employe  by  the  fall  of  a  freight  elevator 
which  alleges,  in  ststtng  a  cause  of  action, 
under  Code  1907,  |  3910,  subd.  1,  making  an 
employer  liable  for  injuries  caused  by  any  de- 
fective condition  in  tbe  ways,  works,  machinery, 
or  plant,  that  the  "elevator"  was  defective,  does 
not  restrict  the  word  "elevator"  to  the  car,  but 
includes  the  machinery  to  which  the  car  is  at- 
tached, and  by  which  it  is  operated,  and  sup- 
ports a  recovery  for  any  defect  in  the  car  or 
machinery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §{  861-876;  Dec  Dig. 
<S=>264.] 

6.  MAarrEB  and  Sebvant  $=9286— iNJimT  to 
Sebvant  —  Defective  Macjsinebt  —  Bvi- 
dencb— Question  fob  Jobt. 

Whether  a  freight  elevator  or  the  machin- 
ery connected  with  it  was  defective,  so  as  to  au- 
thorize a  recovery  for  injuries  to  an  employ^ 
by  the  fall  of  the  elevator,  held,  under  the  evi- 
dence, for  the  jury. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  U  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1050; 
Dec.  Dig.  <8=>286.]  ' 

Appeal  from  Circnlt  0>art,  Chambers 
County;  A.  H.  Alston,  Judge. 
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Action  by  John  K.  Fuller  against  Uie  I<an- 
■ett  Bleaching  &  Dye  Works.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed  and  remanded. 

See,  also,  66  South.  61. 

Plaintiff,  while  engaged  in  the  serrlces 
-of  defendant,  as  a  tender  of  Its  dry  cans, 
was  Injured  by  the  fall  of  a  freight  elevator 
used  as  part  of  defendant's  dye  works  for 
the  Yalslng  and  lowering  of  bales  of  cotton 
to  and  from  the  first  and  second  floors  of 
its  bnildlng.  The  elevator  was  a  simple  one 
operated  by  hand,  and  the  car  was  hoisted 
<m  a  weighted  rope,  hung  on  a  pulley,  with 
gbafting  and  cogwheels.  The  wheel  was 
fitted  to  the  shafting  by  a  metal  key  2  Inches 
long  and  three-eighths  of  an  inch  square, 
which  was  fitted  in  and  driven  through  the 
shafting  and  the  hub  of  the  gear.  One  bale 
weighing  about  500  pounds  had  been  dumped 
on  the  elevator,  and,  while  plaintiff  was 
standing  on  the  elevator  floor,  a  second  bale 
was  dumx)ed  from  the  truck,  dropping  about 
10  Inches,  upon  the  floor,  whereupon  instant- 
ly the  elevator  car  broke  from  its  fastenings 
above  and  dropped  down  to  the  first  fioor,  a 
distance  of  about  12  feet  This  occurred  in 
the  forenoon.  The  evidence  is  without  dis- 
pute that  the  car  feU  because  the  key  drop- 
ped out  of  its  socket,  and  it  appears  also 
that  the  immediate  or  superficial  cause  of 
the  key  dropping  out  of  its  socket  was  the 
jar  occasioned  by  the  dumping  of  the  second 
SCO  pound  bale  on  the  floor  of  the  car.  The 
second  count  of  the  complaint  is  framed  un- 
der subdivision  1,  S  3910,  and  the  specifica- 
tion Is  that  the  said  elevator  and  the  ma> 
cblnery  by  which  said  elevator  was  hoisted 
were  defective.  The  third  count  is  under 
subdivision  2  of  section  3910,  and  the  sped- 
'flcation  is  that  said  superintendent,  naming 
him,  was  negligent,  in  that  he  ordered,  di- 
rected, and  instructed  plaintiff,  outside  of 
plaintiff's  regular  employment,  to  work  upon 
said  defective  elevator,  and  at  the  machinery 
of  said  elevator,  which  was  defective.  The 
fourth  count  is  under  subdivision  3  of  sec- 
tion 3910,  and  the  spedflcation  is  that  said 
superintendent  was  negligent,  in  that  he  or- 
dered plaintiff,  when  the  said  elevator  and 
the  machinery  by  which  it  was  hoisted  were 
defective,  to  work  on  or  about  said  elevator; 
«nd  also  in  that,  with  knowledge  of  the  said 
defective  condition,  he  permitted  and  allow- 
ed plaintiff  to  work  on  or  about  said  ele- 
vator, and  did  not  warn  or  instruct  him  as 
to  the  said  defective  condition.  The  fifth 
count  is  a  common-law  count,  charging  the 
use  by  defendant  of  defective  machinery  in 
its  business,  which,  but  for  the  want  of  rea- 
sonable care  and  diligence,  would  have  been 
kn.own  to  defendant;  the  specifications  being 
that  the  wheel  or  casting  surrounding  the 
shafting  was  old  and  worn,  and  the  pin  by 
which  said  wheel  was  fastened  was  old  and 
worn,  and  that  both  whetii  and  pin  were  of 
insufficient  tensile  strength  to  support  said 


elevator  when  loaded.  The  sixth  count  is 
under  the  first  subdivision  of  section  3910, 
and  the  spedficationa  of  negligence  are  that 
said  elevator  was  not  securely  fastened  in 
its  proper  position;  that  Hxe  wheel  or  cast- 
ing was  old  and  worn;  and  that  the  pin 
was  old  and  worn,  and  insufficient  in  strength 
to  hold  said  elevator  in  place.  The  seventh 
count  is  framed  under  subdivision  2  of  sec- 
tion 3910,  and  is  similar  to  count  3,  except 
a  different  superintendent  is  specified.  The 
eighth  count  is  under  subdivision  1,  and 
specifies  that  said  elevator  was  defective. 
The  trial  court  directed  a  verdict  for  defend- 
ant at  its  request. 

Denson  &  Sons,  of  Opelika,  for  appellant 
Strother,  Hines  &  Fuller,  of  La  Fayette,  for 
appdlee. 

SOMBRVILLB,  3.  [1]  It  was  not  neces- 
sary for  the  plaintiff  to  allege  in  the  sec- 
ond count  that  both  "the  elevator,  and  the 
machinery  by  which  said  elevator  was  hoist- 
ed, were  defective."  But  having  diosen  to 
separate  the  elevator  from  Its  hoisting  ma- 
chinery, and  to  separately  specify  the  de- 
fectiveness of  each,  it  was  incumbent  upon 
him  to  prove  that  each  was  separately  de- 
fective. There  is  nothing  in  the  evidence 
suggestive  of  any  defect  in  the  elevator  it- 
self;  and  hence  a  material  part  of  the  case 
stated  by  the  count  is  without  support 

[2]  The  third  count,  which  must  be  consid- 
ered only  with  reference  to  its  spedflcation, 
obviously  states  no  cause  of  action,  and 
could  not  support  a  recovery;  nor  was  there 
any  evidence  tending  to  show  that  the  super- 
intendent Holstun  ordered  plaintiff  to  work 
upon  a  defective  elevator,  and  at  the  de- 
fective machinery  thereof,  as  charged. 

The  fourth  count  is  wholly  without  support 
in  the  evidence  aq  to  its  material  specifica- 
tion that  the  said  Holstun  permitted  and  al- 
lowed plaintiff  to  work  on  or  about  said  ele- 
vator, with  a  knowledge  (by  Holstun)  of  its 
defective  condition.  There  Is  nothing  to  sug- 
gest such  knowledge  by  Holstun. 

The  fifth  and  sixth  counts  are  also  wholly 
without  support  in  the  evidence  as  to  their 
conjunctive  and  cumulative  specifications 
that  the  wheel  or  casting  was  old  and  worn; 
that  the  pin  was  old  and  worn ;  and  that  the 
pin  was  insufficient  in  strength  to  support 
the  elevator.  Oh  the  contrary,  the  undis- 
puted evidence  is  that,  though  old  in  use, 
they  were  not  worn;  and  also  that  the  pin 
was  in  perfect  condition  and  sufficient  for 
its  purpose. 

The  seventh  count  Is  without  support  in 
the  evidence  as  to  its  main  allegation ;  viz., 
that  Bob  Harrison  was  superintendent  of  the 
elevator. 

As  to  all  of  these  counts  It  Is  dear  that 
the  general  affirmative  charge  for  the  defend- 
ant was  properly  given. 

[3, 4]  The  questions  presented  under  the 
eighth  count  are  more  difficult  of  solution. 
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It  appears  without  dispute  that  the  pin  and 
the  wheel  socket  Into  which  It  fitted  were 
without  defect,  and  that  the  pin  was  prop- 
erly driven  in.  It  further  appears  that  this 
pin  had  been  in  Its  place  In  this  wheel  for 
14  years  before  this  accident;  that,  about  3 
months  before,  the  master  mechanic,  Harri- 
son, had  Inspected  it  closely,  and  found  the 
pin  In  proper  position  and  tight;  and  ttiat 
the  same  pin  was  replaced  after  this  acci- 
dent In  the  same  socliet,  and  had  held  secure- 
ly up  to  the  time  of  the  trial.  It  Is  there- 
fore clear  that.  If  the  defendant  has  been 
guilty  of  any  negligence  covered  by  the  spec- 
ifications of  the  eighth  count,  It  was  only  be- 
cause the  pin  had  finally  worlced  itself  loose 
in  its  socket,  and  the  defradant's  superin- 
tendent Kane,  who  had  charge  of  the  ele- 
vator, was  negligent  tn  failing  to  discover  Its 
condition  before  this  accident 

The  plaintiff's  witness  Collins,  an  exi)ert 
machinist,  testified  that.  If  such  a  pin  as  this, 
used  as  shown,  had  become  loos»— 
"in  my  opinion,  that  condition  would  have  been 
apparent  by  reasonable  Inspection  of  the  machin- 
ery of  the  elevator.  It  would  have  been  ap- 
parent to  inspection  previous  to  the  time  it  came 
out;  you  would  have  been  able  to  detect  it 
being  loose.  I  could  not  say  for  how  long  ije- 
fore  it  came  out.  After  it  worked  loose  it  may 
have  worked  out  in  five  minutes,  and  it  may 
have  l>een  a  day  or  two  coming  out  altogether." 

Both  of  the  plalntiflTs  expert  witnesses, 
Collins  and  Cochran,  testified  to  the  efCect 
that  such  a  pin  might  be  perfectly  fitted 
properly  driven,  and  stUl  work  loose  In  time 
from  constant  use;  but  they  expressed  the 
opinion  that.  If  tight  and  well  fitted,  it  would 
not  Jump  out  all  at  once  by  reason  of  a  sud- 
den jar. 

The  obvious  tendency  of  this  evidence  Is 
to  show  that  the  safety  of  the  operation  of 
this  elevator,  upon  which  defendant's  serv- 
ants frequently  rode  in  the' discharge  of  their 
employment,-  depended  upon  its  proper  and 
timely  superintendence  by  the  defendant's 
servant  in  charge  of  It,  and,  further,  that 
such  supervision  might  reasonably  demand  a 
frequent  inspection  of  this  part  of  the  hoist- 
ing gear. 

The  defendant  insists  that  it  has  fully  met 
this  Inferable  requirement,  as  shown  by  the 
uncontradicted  testimony  of  its  superintend- 
ent Kane,  who  said  (omitting  redundant 
phrases): 

"I  had  that  elevator  under  inspection.  I  see 
the  elevator  I  suppose  a  dozen  times  a  day, 
and  I  start  a  man  to  handling  bales  down  on  it 
in  the  morning,  •  •  •  and  I  go  there  and 
look  at  it.  I  did  the  same  thing  there  that 
morning ;  I  got  there  and  looked  at  it.  I  would 
stand  on  the  second  floor  *  *  *  away  from 
the  hole  of  the  elevator  about  six  feet,  and  you 
Bee  this  hub  and  gear  and  pin  all  the  time;  it 
isn't  ever  out  of  sight.  I  did  that  that  morning. 
When  I  looked  at  it  it  was  just  like  it  always 
had  been  in  there  in  Its  place,  I  did  not  observe 
anything  wrong  with  it;  there  was  not  any- 
thing wrong  with  it.  I  had  inspected  it  prior 
to  that  time  every  day  I  see  the  elevator. 
I  looked  up  at  those  works  every  day  probably 
a  dozen  times,  and  could  see  if  there  was  any- 


thing the  matter  while  I  looked  at  them.  I 
should  say  that  I  never  missed  a  day  without 
looking  up  there  and  looking  at  the  works." 

On  cross-examination  this  witness  said: 
"I  am  not  a  mechanic  or  machinist;  I  am 
a  bleacher,  finisher,  dyer,  and  work  around 
chemistry  some.  •  •  •  I  said  I  went  by  there 
and  looked  at  that  elevator  a-  dozen  times  a  day. 
I  did  not  go  b^  the  elevator  just  for  that  pur- 
pose; in  passing  through  and  going  through 
about  my  business  I  always  looked  up  there. 
There  wasn't  anything  in  the  condition  of  that 
elevator  that  made  it  necessary  to  give  it  so 
much  attention.  I  just  looked  at  it;  just  a 
natural  glance  at  it  as  I  went  by.  I  didn't  have 
any  such  idea  as  that  it  was  liable  to  get  out 
of  fix.  With  the  exception  of  the  rope,  the 
machinery  was  exactly  the  same  that  had  Iteen 
there  for  14  years." 

So  far  as  the  frequency  of  Kane's  inspec- 
tion of  the  elevator  is  concerned,  there  can 
be  no  question  of  its  sufiiciency.  See  1  Labatt 
on  Master  and  Servant,  S  158,  and  cases  cited. 
With  respect  to  the  nature  of  this  inspec- 
tion, Mr.  Labatt  epitomizes  the  law  as  fol- 
lows: 

"The  character  of  the  inspection  which  the 
master  is  bound  to  make  is  descril>ed  by  various 
epithets  and  phrases,  all  of  wliicb,  as  will  be 
seen  from  the  subjoined  note,  are  essentially 
the  logical  equivalent  of  the  proposition  that 
the  examination  must  be  such  as  a  person  of 
ordinary  prudence  would  have  made  under  the 
circumstances.  The  question  whether  the  ex- 
amination to  which  the  instrumentality  which 
caused  the  injury  was  actually  subjected  before 
the  accident  was  such  as  to  satisfy  the  standard 
thus  indicated  is  primarily  one  for  the  jury. 
•  •  •  Whether  or  not  the  duty  of  a  master 
with  regard  to  proper  inspection  has  been  per- 
formed by  the  application  of  any  given  test  is 
to  be  determined  by  considering  whether  that 
test  will  give  indications  as  to  the  actual  condi- 
tion of  the  instrumentality  in  question.  In  the 
application  of  this  principle  the  courts  have 
usually  proceeded  upon  the  theory  that  a  merely 
visual  or  ocular  inspection  of  external  condi- 
tions does  not  satisfy  the  full  measure  of  a  mas- 
ter's obligations,  where  the  servant's  safety 
depends  upon  the  soundness  of  the  material  of 
which  an  instrumentality  is  composed,  or  upon 
the  firmness  with  which  the  separate  parts  of 
an  instrumentality  are  attached  to  each  other, 
or  upon  the  stability  of  some  heavy  substance." 
1  Labatt  on  M.  &  S.  §  161. 

We  think  that,  under  the  law  and  the  evi- 
dence, as  above  noted.  It  was  a  question  for 
the  jury  to  determine  whether  Kane's  daily 
inspection  of  the  elevator  was  equal  to  tlie  re- 
quirements of  the  case  for  the  detection  of 
the  loosened  peg — a  condition  that  might  t>e- 
expected  to  arise  at  any  time  after  many 
years  of  use — and  whether,  if  properly  made, 
it  would  have  discovered  the  defect  In  time 
to  have  avoided  the  accident  And  hence  we 
hold  that  the  general  affirmative  charge  was 
Improperly  given  for  the  defendant  on  the 
eighth  count 

[6]  It  would  be  too  narrow  a  construction 
of  the  word  "elevator,"  as  used  In  this  count, 
to  restrict  its  application  to  the  elevator  car, 
and  to  exclude  from  its  scope  the  machinery 
to  which  the  car  is  attached,  and  by  which  it 
is  operated.  Very  clearly,  we  think,  the 
count  is  broad  enough  to  support  a  recovery 
based  upon  any  defect  In  car  or  machlneiy. 
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[•]  We  have  considered  with  dne  care  the 
arguments  of  defendant's  counsel  on  the 
facts  of  the  case  with  respect  to  this  count. 
They  Insist  that  the  evidence  shows  that  the 
peg  Jnmped  out  all  at  once,  and  that  there  is 
nothing  from  which  the  Jury  could  Infer  that 
It  loosened  up  and  worked  out  by  degrees. 
We  think,  however,  that  the  testimony  which 
we  have  quoted  above  may  very  well  support 
a  contrary  conclusion,  which  would  require 
its  submission  to  the  jury. 

We  deem  it  unnecessary  to  review  the  nu- 
merous assignments  of  error  relating  to  rul- 
ings on  the  evidence.  For  the  error  noted, 
the  Judgment  will  be  reversed,  and  the  cause 
remanded. 

Beversed  and  remanded. 

ANDERSON,  0.  J.,' and  DB  GRAFFBN- 
aiED  and  GARDNER,  JX,  concur. 

(190  Ala.  GSB) 

POLLAK  V.  MILAM.     (No.  962.) 

(Supreme  Court  of  Alabama.     Dec  17,  1914. 
Rehearing  Denied  Jan.  14,  1915.) 

1.  Taxation  €=»615— Tax  Sales— Statutobt 
Requibkmxnts — Stbict  Compliance. 

In  the  Bale  of  land  for  taxes,  great  strfct- 
jiesa  is  required,  and  every  provision  of  the 
statute  must  be  punctiliously  pursued. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  {  1264;   Dec.  Dig.  <8=^15.] 

2.  Taxation  «=9810  —  Tax  Titus  —  Bubden 
OF  Pboof. 

The  burden  is  on  a  party  claiming  under  a 
tax  sale  to  show  that  all   the  substantial  re- 
quirements of  the  law  bave  been  complied  with. 
(E3d.    Note. — For  other   cases,   see   Taxation, 
Cent.  Dig.  H  1605-1608 ;   Dec.  Dig.  «=»810.] 

3.  Taxation    €=:»623  —  Tax    Sales  —  Stattt- 
TOBT  Provisions — ^Repobt  by  Collectob. 

Under  Pol.  Code  1907,  §  2268,  authorizing 
the  probate  court  of  each  county  to  order  the 
sales  of  lands  therein  for  the  payment  of  taxes 
assessed  on  such  .lands  or  against  the  owners 
thereof  when  the  tax  collector  shall  report  to 
the  court  that  be  was  unable  to  collect  such 
taxes,  the  collector's  report  is  an  essential  pre- 
requisite of  iurisdiction,  and  where  the  tax 
assessor  merely  reported  that  the  taxes  on  land 
assessed  to  an  unknown  owner  were  delinquent, 
due,  and  unpaid,  without  reporting  that  he  was 
onable  to  collect  them,  the  decree  ordering  ar 
sale  of  the  land  was  void. 

(E3d.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §S  1266,  1267;    Dec.  Dig.  <S=9623.] 

Appeal  from  Circuit  Court,  OuUman  Coun- 
ty;   D.  W.  Speake,  Judge. 

Ejectment  by  Ignatius  Pollak  against 
W.  K.  Milam.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Plaintiff  claims  nnder  a  deed  received  at  a 
tax  sale  on  May  30,  1906,  deed  of  date  June 
16,  1908,  and'the  suit  begun  on  February  10, 
1913.  Plaintiff  offered  the  deed  and  proceed- 
ings of  the  probate  court,  evidence  tending  to 
show  that  the  property  was  taxable,  but  of- 
fered no  proof  that  he  had  ever  been  in  the 
prior,  actual  possession  of  the  land  sued  for. 
This  being  all  the  evidence  for  plalntifl,  the 


court  gave  the  affirmative  charge  for  de- 
fendant 

Brown  &  Griffith,  of  Cullman,  tor  appel- 
lant George  H.  Parker,  of  Cullman,  for  ap- 
iiellee. 

DE  GRAFFENRIED,  J.  The  decision  of 
this  case  can  be  rested  upon  certain  well- 
defined  principles  which  have  already  been 
declared,  in  many  decisions,  by  this  court. 

[I]  "In  the  sale  of  lands  for  taxes,  great 
strictness  is  required,  and  every  provision  of  the 
statute  must  be  punctiliously  pursued."  Dane 
V.  Glennon,  72  Ala.  163. 

[2]  "The  burden  is  on  the  party  claiming  un- 
der a  tax  sale  to  show  that  all  the  substantial 
requirements  of  the  law  have  been  complied 
with."  Oliver  v.  Robinson,  58  Ala.  46;  Smith 
v.  Cox,  116  Ala.  503,  22  South.  78;  Roman, 
Trustee,  v.  Lentz,  177  Ala.  64,  58  South.  438. 

[3]  "The  probate  court  is  empowered  by  stat- 
ute to  order  the  sale  of  lands  for  the  payment 
of  delinquent  taxes  assessed  thereon  'when  the 
tax  collector  shall  report  to  the  court  that  be 
was  unable  to  collect  the  taxes  assessed  against 
such  land  or  the  owner  thereof,  without  a  sale 
of  such  land."  Code  1886,  {  566 ;  Code  1896, 
§  4046;  Code  1907,  {  2268. 

"Its  authority  is  purely  statutory,  and  can- 
not arise  at  all  except  upon  the  collector's  re- 
port that  a  sale  of  the  land  is  necessary  for  the 
collection  of  the  taxes.  By  the  plain  language 
of  the  statute,  this  report  of  the  collector  is 
made  the  essential  prerequisite  of  jurisdiction, 
and  an  order  of  sale  without  it  is  merely  a 
nullity.  This,  like  all  other  jurisdictional  facts 
in  these  proceedings,  must  be  affirmatively 
shown  by  the  record."  Lodge  v.  Wilkerson, 
174  Ala.  133,  56  South.  994. 

In  the  Instant  case  the  tax  assessor  report- 
ed that  the  taxes  on  the  land  "are  delinquent, 
due,  and  unpaid,"  and  not  that  "  'he  was  un- 
able to  collect  the  taxes  assessed  against  such 
land  or  the  owner  thereof  without  a  sale  of 
such  land,'"  as  he  was  required,  under  sec- 
tion 4046  of  the  Code  of  1896  (now  section 
2268  of  the  Code  of  1907),  to  do;  and,  as  this 
essential  prerequisite  of  Jurisdiction  to  an 
order  of  sale  was  lacking,  the  decree  of  the 
probate  court  ordering  a  sale  of  the  lands  for 
taxes  was  void.  Lodge  v.  Wilkerson,  174 
Ala.  133,  56  South.  994. 

2.  The  cases  of  Cary  v.  Holmes,  109  Ala. 
218i  19  South.  723,  and  Gamble  v.  Andrews, 
65  South.  526,  simply  declare  that  when  lands 
are  assessed  to  owner  unknown  a  sale  of  such 
land  will  not  be  avoided  because  of  the  fail- 
ure of  the  tax  collector  to  make  the  affidavit 
required  by  section  567  of  the  Code  of  1886. 
That  section  was  materially  changed  when  it 
was  brought  forward  into  our  subsequent 
Codes.  See  Code  of  1896,  }  4047,  and  Code  of 
1907,  i  2269.  The  reasoning  of  the  court  in 
said  cases  of  Cary  v.  Holmes,  supra,  and 
Gamble  v.  Andrews,  supra,  has  no  applicabili- 
ty to  the  facts  of  this  case.  While  the  lands 
here  were  assessed  to  owner  unknown,  that 
fact  does  not  affect  the  essential  prerequisite 
to  Jurisdiction  which  section  4046  of  the 
Code  of  1896  (now  section  2268  of  the  Code 
of  1907)  requires  as  a  foundation  upon  which 


4=9For  other  cases  see  same  topic  and  KKT-NtJMBBB  In  all  Ker-Nambared  DlgeaU  and  Indaxw 
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«I1  decrees  of  sale  of  lands  for  taxes  shall 
rest    Lodge  v.  Wilkerson,  supra. 

3.  It  may  be  tliat  tbe  sale  of  the  land  for 
taxes,  which  we  now  have  before  as,  was  void 
for  reasons  other  than  the  reason  shown 
above.  The  defect  pointed  out  was  fatal, 
however,  and  the  trial  court  committed  no  er- 
ror In  giving  the  affirmative  Instructions 
which  were  £^ven  by  the  court  to  the  Jury  at 
the  written  request  of  the  appellee. 

The  Judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 

ANDERSON,  a  X,  and  SOMERVIUiE  and 
GARDNER,  JJ.,  concur. 


<190  Ala.  S4<) 

GWIN  et  al.  v.  HOPKINSVIIiLD  MILLING 
CO.    (No.  878.) 

(Supreme   Court  of   Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Sales  «=»37S  —  Contbacts  —  Bbkaob  — 

PlAADINGS. 

A  plea  in  an  action  by  a  seller  for  breach 
of  an  executory  contract  of  sale  which  sets  up  a 
resale  by  the  seller  without  averring  that  the 
contract  price  was  obtained  or  what  price  was 
realized  is  not  a  plea  in  bar,  but  goes  only  to 
the  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  S  1093;  Dec.  Dig.  «=937&] 

2.  SAI.E8  «=>332  —  Breach  of  Contract  — 
Remedt  or  Seller— Resale. 

Where  a  buyer  repudiated  the  contract  and 
refused  to  receive  the  goods,  a  resale  was  not 
necessary  to  fix  tbe  buyer's  liability,  but  a  re- 
sale could  be  made  to  ascertain  the  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  St  914-917 ;  Dec.  Dig.  •3=>332.] 

3.  Sales    *=>388— Contbacts— Breach— Evi- 
dence—Instructions. 

Where,  in  an  action  for  a  buyer's  breach 
of  contract,  the  evidence  showed  that  the  buyer 
was  noncommittal  as  to  whether  he  would  ac- 
cept tbe  goods  until  a  designated  date,  while 
the  seller  was  at  all  times  ready  and  willing  to 
deliver  under  the  contract,  and  a  resale  was  not 
made  until  after  the  designated  date,  an  instruc- 
tion that  the  time  within  which  the  buyer  was 
obliged  to  order  the  goods  and  tbe  time  tbe 
seller  was  bound  to  hold  them  extended  to  the 
designated  date  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  g  1108;  Dec.  Dig.  «=>388.] 

4.  Sales  €=>384  —  Breach  of  Contract  — 
Measure  of  Dahaoes. 

Where  a  buyer  repudiates  the  contract  and 
refuses  to  receive  and  accept  the  goods,  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  value  of  the 
goods  at  the  time  and  place  of  delivery. 

[Ed.  Note.— For  other  cases,-  see  Sales,  Cent 
Dig.  (S  1098-1107;  Dec.  Dig.  <8=>384.] 

5.  Sales  $=»79—Gontbacib— Place  of  Dk- 
livebt. 

A  contract  under  which  the  buyer  bought 
goods  at  11.,  in  Kentucky,  at  a  fixed  price,  cost 
and  freight,  and  which  provided  that  the  fur- 
nishing of  a  bill  of  lading  issued  by  the  carrier 
should  be  a  delivery  and  completion  of  the  sale, 
fixed  the  place  of  delivery  in  Kentucky. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  214-216;  Dec.  Dig.  <S=»~0.] 


Appeal  from  City  CSonrt  of  Binnlngbain; 
H.  A.  Sharpe,  Judge. 

Assumpsit  by  the  Hopkinsvllle  Milling  (Com- 
pany against  J.  C.  B.  Gwln  and  othen. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Transferred  from  Court  of  Anteals. 
Affirmed. 

The  action  was  for  breadi  of  an  agreement 
to  buy  1,000  barrels  of  flour,  to  be  shipped  at 
a  reasonably  postponed  date  to  be  selected  by 
defendant  The  market  price  of  the  flonr  at 
the  date  of  the  breach  of  the  ccmtract  on 
May  24,  1911,  is  alleged  to  be  $4.40  per  bar^ 
rel  delivered,  and  that  the  flour  was  sold  In 
the  market  at  $4.06.  The  contract  is  set  out 
Flea  8  Is  as  follows: 

The  contract  sued  upon  and  the  basis  of  this 
action  contain  the  following  stipulationi : 
"Failure  to  order  out  flour  on  demand  of  ship- 
ping instructions  at  the  expiration  of  the  maxi- 
mum 90-day  period,  or  to  pay  accrued  carrying 
charges  on  demand,  gives  the  seller  the  right  to 
cancel  contract,  or  resell  the  goods  for  buyer's 
account."  And  defendants  aver  that  they  failed 
to  pay  the  carrying  charges  on  demand,  and 
fnled  to  furnish  shipping  instructions  on  de- 
mand of  plaintiff  within  the  maximum  90^1ay 
period,  and  thereupon  the  plaintiff  exercised 
its  right  to  resell  flonr  for  defendant's  account 
and  did  resell  said  1,000  barrels  of  flour  for  de- 
fendant's account;  and  by  reason  of  plaintiS 
exercising  its  right  to  resell  said  flour,  and  hav- 
ing resold  said  flour  for  defendant's  account 
plaintiff  should  not  and  cannot  recover  under 
any  count  of  the  complaint  each  of  which  claim- 
ed damages  for  failure  to  order  out  flour  or  to 
pay  the  carrying  charges  therefor. 

The  following  Is  charge  C,  giv«i  at  plain- 
tiff's request: 

Under  the  law  of,  and  the  evidence  in,  this 
case  the  time  within  which  the  defendants  were 
obligated  to  order  out  the  flour  and  the  time 
for  which  plaintiff  was  bound  to  hold  the  flour 
subject  to  tbe  order  of  defendant  extended  to 
May  24,  1911. 

The  following  Is  charge  A,  refused  to  de- 
fendant: 

The  measure  of  damages  In  this  case  is  tbe 
difference  between  the  contract  prices  of  Per- 
fection flour  and  reasonable  market  price  of 
same  flour  at  Bessemer  and  Ensley,  on  date  of 
breach  of  said  contract  if  contract  was 
breached. 

The  last  two  assignments  of  error  are  as 
follows: 

Question  by  defendant  to  witness  McLemoie 
(objection  of  plaintiff  sustained):  "I  will  nsk 
you  if,  according  to  the  rules  and  regulationi 
of  the  Southeastern  Miller's  Association,  its 
members  are  allowed  to  make  a  contract  for 
the  sale  of  flour  for  a  future  delivery  beyond  a 
period  of  90  days  from  date  of  contract. 

Question  by  plaintiff  to  S.  C.  Johnson  (de- 
fendant's objection  overruled) :  "Did  you  ever 
have  a  contract  with  the  Bessemer  Grocery 
Company  for  future  delivery  of  shorts  or  flour 
with  the  Bessemer  Grocery  Company,  where 
they  were  not  to  give  you  shipping  instructional" 

Perry  &  Bumgardner,  of  Bessemer,  for 
appellants.  London  &.  Fltts,  of  Birmingham, 
for  appellee. 

GARDNER,  J.  This  Is  the  second  appeal 
In  the  cause.  Hopkinsvllle  Milling  Company 
V.  Gwln  et  al.,  179  Ala.  472,  60  South.  270. 
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The  salt  Is  by  the  vendor  (appellee)  against 
the  vendees  (appellants)  for  recovery  of  dam- 
ages for  breach  of  an  executory  contract  for 
the  sale  of  1,000  barrels  of  flour.  A  copy  of 
said  contract  appears  In  the  report  of  the 
case  on  former  appeal,  supra. 

[1]  Demurrer  was  sustained  to  plea  8,  and 
this  Is  the  assignment  of  error  first  Insisted 
ui>on  by  counsel.  This  plea  purports  to  be  in 
bar  of  the  action  and  a  full  and  complete  de- 
fense thereto.  The  plea  sets  up  a  resale  of 
the  flour  by  the  seller,  but  does  not  aver  that 
the  contract  price  was  obtained,  nor  what 
price,  in  fact,  was  realized. 

It  seems  to  be  the  Insistence  of  appellants 
that  the  plea  shows  an  election  on  the  part 
of  the  seller,  and  that  therefore  the  present 
action  cannot  be  maintained.  We  do  not 
agree,  but  are  of  the  opinion  that  the  plea 
merely  shows  a  resale  as  a  method  of  prov- 
ing the  value  and  therefore  that  it  goes  only 
to  the  measure  of  damages. 

Speaking  to  this  subject,  it  is  said  In  Me- 
chem  on  Sales,  vol.  2,  !  1649: 

"The  remedy  of  the  seller,  where  the  title  has 
not  passed,  being  thus  primarily  a  personal  one 
for  the  recovery  of  damages,  and  those  damages 
being,  as  already  stated,  ordinarily  the  differ- 
ence between  the  contract  price  and  the  market 
value  of  the  goods.  It  becomes  material  to  show 
what  that  market  value  is.  Two  methods  of 
proving  this  value  are  available  to  the  plaintiff: 
(1)  He  may  call  witnesses  familiar  with  the 
market  to  testify  what  the  market  value  of  the 
goods  in  question  was  at  the  time  and  place 
in  issue;  i.  e.,  what,  in  their  opinion,  the  goods 
would  have  sold  for,  if  they  had  been  put  upon 
the  market.  (2)  He  may  himself  proceed  to 
sell  the  goods  in  the  market,  and  may  then  show 
what,  in  fact,  they  did  sell  for.  The  purpose 
of  this  sale  by  the  vendor  is  to  make  evidence 
for  himself  of  a  matter  of  fact,  rather  than  to 
rely  upon  what  must  otherwise  be  somewhat  a 
matter  of  conjecture  or  opinion." 

[2]  And  in  West  v.  Cunningham,  9  Port 
104,  83  Am.  Dec.  800,  we  find  this  quotation : 

"  'A  resale  was  not  necessary  to  fix  the  lia- 
bility of  the  defendant  for  a  breach  of  contract, 
and  the  action,  in  another  form,  could  have  been 
maintained,  without  showing  a  resale ;  it  might 
be  one  mode  of  ascertainins  the  amount  of 
damages,  perhaps  the  best,  but  certainly  not  the 
only  way  of  ascertaining  the  same.* " 

The  plea  went  only  to  the  measure  of  dam- 
ages; and  did  not  traverse  or  confess  and 
avoid  the  complaint,  and  was  therefore  not 
a  plea  in  bar  to  the  action,  as  it  purports  to 
bare  been.  2  Mechem  on  Sales,  H  1692, 1647, 
1678;  West  v.  Cunningham,  supra;  Hard- 
wick  V.  American  Can  Co.,  113  Tenn.  667,  88 
S.  W.  797. 

[S]  There  was  no  error  In  sustaining  the 
demurrer  to  this  plea.  When  the  case  was 
here  on  former  appeal  It  was  held  that  re- 
fusal of  the  defendants  to  order  out  the  flour 
on  May  24th  constituted  a  breach  of  the  con- 
tract for  which  the  vendor  could  sue.  An 
examination  of  the  transcript  on  that  appeal 


discloses  that  the  evidence  in  the  record  then 
before  the  conrt  was  substantially  the  same 
as  in  the  present  transcript,  and  there  ap- 
pears no  reason  for  this  court  to  recede  from 
the  'opinion  on  former  appeal.  The  attitude 
of  the  defendants  appears  to  have  been  non- 
committal as  to  whether  they  would  accept 
the  flour  until  the  above  date  of  May  24th; 
and  a  readiness  and  willingness  on  the  part 
of  the  plaintiff,  all  along,  to  ship  the  Sour 
under  contract,  also  appears  from  the  record. 

tender  the  evidence  in  the  case,  and  under 
former  ruling  in  this  cause,  we  find  no  re- 
versible error  in  giving  charge  0  at  plain- 
tiff's request. 

We  find  no  evidence  of  a  resale  of  the  flour, 
except  that  of  the  witness  Tost,  for  the  plain- 
tilT,  which  shows  that  the  flour  was  not  sold 
until  after  May  24th,  and  therefore  not  until 
after  the  breach  of  contract  by  defendants. 
The  letter  referred  to  by  defendants'  counsel 
on  page  31  of  the  transcript  does  not  show 
any  sale  of  the  flour.  Many  of  the  charges 
asked  by  the  defendants,  based  upon  assump- 
tion of  a  resale,  were  Inconsistent  with  the 
measure  of  damages  fixed  by  this  court  on 
former  appeal,  and  were  properly  refused. 

[4]  The  general  rule  as  to  the  measure  of 
damages  when  the  buyer  repudiates  the  con- 
tract and  refuses  to  receive  and  accept  the 
goods  Is  that  the  amount  thereof  is  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  of  the  goods  at  the  time  and  place 
of  delivery.    35  Cyc.  692. 

[5]  The  contract  here  under  review  shows 
that  the  defendants  bought  the  flour  at  Hop- 
klnsville,  Ky.,  price  $5.10  c  a.  f.  (meaning 
cost  and  freight),  Birmingham,  Bessemer,  or 
Ensley;  and  further  provides  that  the  ship-' 
ment  of  the  purchase,  and  the  furnishing  of 
a  bill  of  lading  issued  by  the  common  carrier, 
shall  be  considered  as  a  delivery  on,  and  a 
completion  of,  the  sale.  TJnder  such  contract, 
the  place  of  delivery  was  Hopklnsville ;  and 
charge  A,  requested  by  defendants,  was  prop- 
erly refused. 

We  have  not  considered  it  necessary  to  take 
up  each  assignment  of  error  and  each  charge 
separately,  but  we  have  carefully  considered 
those  pressed  upon  us  by  counsel  In  brief. 
Many  of  the  charges  refused  were  based  upon 
a  time  of  the  breach  of  the  contract  contrary 
to  the  ruling  of  the  court  on  former  appeal ; 
and  others.  If  not  otherwise  faulty,  possessed 
in  their  wording  a  misleading  tendency,  and 
were  properly '  refused. 

Nor  do  we  find  any  reversible  error  In  the 
rulings  on  the  evidence,  disclosed  by  the  last 
two  assignments  of  error. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  of  the  court  below  Is  affirmed. 

Affirmed. 

McCLELLAN,  SAYRE,  and  DB  GEAFFEN- 
RIED,  JJ.,  concur. 
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67  SOUTHERN  RBPORTER 


(Ala. 


(190  Ala.  tt4) 

CARMIGHASn:<  et  al.  r.  POND.     (No.  655.) 

(Sapreme  Cionrt  of  Alabama.     Dec.  17,  1914.) 

1.  DiscoviaiT  «=»19  —  Bquitt  —  Admiwistba- 

TION. 

A  bill,  alleglnj;  that  complainant  was  the 
administrator  of  an  estate,  that  certain  promis- 
sory notes  made  by  some  of  the  respondents 
to  bis  intestate,  certain  moneys,  and  certain  mu- 
niments of  title  to  the  estate,  were  in  posses- 
sion of  some  one  of  the  respondents,  that  com- 
plainant did  not  know,  and  without  the  aid  of 
a  court  of  equity  could  not  ascertain,  which  one 
of  respondents  possessed  the  documents,  that 
they  deliberately  concealed  from  him  the  iden- 
tity of  the  person  in  possession  to  prevent  him 
from  administering  the  estate  in  the  court  of 
chancery,  that  he  could  not  bring  detinue  be- 
cause he  did  not  know  the  person  in  possession 
of  the  documents,  contained  equity  as  a  bill  for 
discovery  in  aid  of  the  administration  of  the 
estate. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cient  Dig.  $i  20-26;   Dec.  Dig.  «=>19.] 

2.  DiSCOVKET  ®=>3 — Oblanckbt  JoBiSDionow 
— Statutoby  BrcLs  of  Discoveet. 

The  statutes  authorizing  parties  to  suits  at 
law  or  in  equity  to  file  interrogatories  to  their 
adversaries,  which  practice  is  sometimes  called 
statatory  bills  of  discovery,  do  not  deprive  the" 
chancery  court  of  any  of  its  original  jurisdic- 
tion as  to  bills  for  discovery. 

[Ed.  Note. — For  other  cases,  see  Discovery. 
Cent.  Dig.  §{  3,  4;   Dec.  Dig.  <S=>3.] 

Appeal  from  Cbancery  Court,  Coosa  Conn- 
ty;  W.  W.  Whiteside,  Chancellor. 

Bill  by  Henry  W.  Pond,  as  administrator, 
against  D.  M.  Carmlchael  and  others,  for  dis- 
covery. Decree  overruling  demurrers  to  the 
amended  bill,  and  respondents  appeaL  Af- 
firmed. 

The  original  bill  safflclently  appears  from 
the  opinion.  The  bill  was  amended  by  the 
further  allegation  that  the  respondents  have 
knowledge  of  the  custody,  or  have  the  actual 
custody,  of  said  paper  writing  and  money 
above  referred  to,  that  the  discovery  herein 
sought  is  material,  and  that  without  such 
discovery  orator  Is  unable  to  maintain  this 
suit  because  of  facts  elicited  by  the  Inter- 
rogatories hereinafter  propounded,  which 
cannot  be  proven  otherwise  than  by  re- 
spondents' answers  to  such  interrogatories. 
The  bill  was  further  amended  by  the  addi- 
tion of  certain  Interrogatories  seeking  to  as- 
certain whether  or  not  complainant's  Intes- 
tate had  any  money  on  Its  person  at  the 
time  of  his  last  visit  to  the  Carmlchaels,  or 
at  the  time  of  his  last  sickness  while  there, 
and,  if  so,  how  much,  and  what  became  of 
It  The  demurrers  raise  the  point  that  there 
Is  no  equity  In  the  bill;  complete  and  ade- 
quate remedy  at  law;  no  demand  made  for 
the  money,  deeds,  and  notes  mentioned;  fish- 
ing bill;  no  affidavit,  and  It  is  alleged  on 
information  and  belief,  and  not  on  personal 
knowledge;  and  because  It  Is  not  shown  that 
complainant  is  entitled  to  the  matters  therein 
sought  or  Interested  therein. 


Felix  li.  Smith,  of  Rockford,  and  Lackey  & 
Rowland,  of  Ashland,  for  appellants.  S.  J. 
Darby,  of  Rocl^ord,  for  appellee. 

MATFIELD,  J.  [1]  This  Is  a  bill  the  sole 
equity  of  which  Is  discovery.  The  case  made 
by  the  bill  Is  that  complainant  Is  the  admin- 
istrator of  the  estate  of  R.  A.  Lessly;  that 
certain  promissory  notes  made  by  some  of  the 
respondents  to  his  intestate,  and  certain  mon- 
eys, and  certain  deeds  or  conveyances  form- 
ing the  muniments  of  title  to  the  estate  of  his 
Intestate,  are  In  the  possession  of  some  one 
of  the  respondents  or  their  agents  or  con- 
federates; that  complainant  does  not  laiow, 
and  cannot  ascertain  without  the  aid  of  a 
court  of  equity,  the  particular  one  of  the  re- 
spondents, agents,  or  confederates  who  has 
the  possession  of  the  documents  In  question; 
that  they  will  not  Inform  him,  but  deliberate- 
ly conceal  from  him  the  Identity  of  the  per- 
son in  possession  or  control  of  the  docu- 
ments; that  these  respondents  are  with- 
holding from  him  this  Information  to  prevent 
him  from  administering  the  estate  in  the 
court  of  chancery  to  which  the  administra- 
tion of  the  estate  has  been  removed ;  that  he 
cannot  properly  administer  the  estate  In  the 
chancery  court  without  this  Itnowledge,  In- 
formation, or  discovery ;  that  he  cannot  bring 
an  action  of  detinue  to  recover  the  specified 
chattels,  because  he  does  not  Itnow  the  par- 
ticular individual  who  has  the  possession, 
custody,  or  control  of  the  documents  de- 
sired; that  these  defendants,  one  or  all,  have 
the  documents,  or  know  who  has  such  pos- 
session or  control ;  but  that  they  deliberately 
conceal  and  withhold  the  Information  from 
the  complainant  to  defeat  his  administration 
of  the  estate  of  his  Intestate.  The  chancellor 
sustained  respondents'  demurrer  to  the  orig- 
inal bill,  and  complainant  then  amended  his 
bill  to  meet  the  objection  or  defect  pointed 
out  by  the  chancellor  in  his  opinion.  The 
respondents  then  demurred  to  the  amended 
bill,  and  the  chancellor  overruled  the  de- 
murrer, and  from  this  decree  the  respondents 
prosecute  this  appeal. 

The  amended  bill  was  not  subject  to  any  ot 
the  grounds  of  demurrer,  and  we  thinlc  It 
certain  that  it  contains  equity  as  a  bill  tor 
discovery  In  aid  of  the  administration  of  the 
estate  In  the  chancery  court  It  is  perfectly 
obvious,  from  the  averments  of  the  bill,  that 
complainant  Is  entitled  to  the  custody  and 
possession  of  the  documents  as  alleged  In  the 
bill,  and  that  his  possession  thereof  Is  neces- 
sary to  the  proper  and  complete  administra- 
tion of  the  estate  in  the  chancery  court,  and 
we  think  the  bill  sufficiently  shows  that  he 
cannot  acquire  the  possession  or  recover  the 
same  in  a  suit  at  law  or  equity,  without  the 
discovery  of  the  information  sought  In  this 
bill,  and  that  he  cannot  obtain  the  Informa- 
tion necessary  from  any  other  source,  nor 
without  the  aid  of  the  chancery  court 
through  this  bill  ot  discovery.    This  subject 
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was  folly  discussed  by  this  court  In  an  early 
case,  that  of  Alston  T.  Orares,  6  Ala.  177, 
wherein  It  Is  said: 

"Mitford  lays  down  the  role  In  these  words: 
The  plaintiff  may  require  this  discovery,  either 
because  he  cannot  prove  the  facts,  or  in  aid  of 
proof  to  avoid  expenses.  Mitford  on  Plead.  207. 
Lord  Hardwick,  in  1741,  in  Brownlow  v.  Carn- 
al, 2  Atk.  240,  says  a  plaintiff  is  entitled  not 
only  to  have  discovery  in  matters'  which  he  can- 
not prove,  but  of  such  matters  as  may  be  of 
use  and  relief  to  him  in  recovering  bis  title. 
Again,  in  1751,  in  Ijord  MoYitague  v.  Dudman, 
2  Vesey,  875,  ne  says  a  bUl  of  discovery  lies 
here  to  aid  the  preceding  in  some  suit  relating 
to  a  civil  right  in  a  court  of  common  law.  And, 
afterwards,  in  Finch  v.  Finch,  Id.  392,  he  in- 
sists that  every  plaintiff  is  entitled  to  have  a 
discovery  from  defendants,  on  two  heads:  To 
enable  him  to  have  a  decree,  and  to  ascertain 
facta  material  to  his  case,  either  because  be 
cannot  prove,  or  in  aid  of  proof;  for  a  man 
may  be  entitled  to  an  answer  of  what  he  can 
prove  to  avoid  expense." 

In  tbe  case  of  Continental  Life  Ins.  Co.  y. 
Webb,  54  Ala.  697,  it  is  said: 

"In  a  bill'  for  discovery  only,  it  may  not  be 
necessary  to  disclose  that  the  facts  sought  to 
be  discovered  are  incapable  of  proof  otherwise. 
A  discovery  may  be  had  of  mere  cumulative  evi- 
dence. Story's  Eq.  PI.  §  324.  But  if  the  bill 
ia  framed  for  discovery  and  relief,  and  seeks  to 
withdraw  from  the  jurisdiction  of  the  courts  of 
law  matters  of  pure  legal  cognisance,  it  must  be 
shown  the  discovery  is  indispensable  to  the  ends 
of  justice,  and,  because  of  the  inability  of  a 
court  of  law  to  compel  it,  the  jurisdiction  of  a 
court  of  equity  arises,  as  it  arises  generally, 
because  of  the  inadequacy  of  legal  remedies." 

[2]  It  bas  been  uniformly  decided  by  thla 
court  tbat  our  statutes  authorizing  parties  to 
snits  at  law  or  in  equity  to  file  interrogatories 
to  their  adversaries,  which  practice  is  some- 
tlmes  called  statutory  bills  of  discovery,  do 
not  deprive  the  chancery  court  of  any  of  its 
original  Jurisdiction  as  to  bills  for  discovery. 
In  tlie  case  of  Nixon  v.  Clear  Creek  Lumber 
Co.,  150  Ala.  608,  43  Sontb.  806,  9  L.  R.  A. 
(M.  S.)  1255,  it  is  said: 

"In  a  case  where  a  party  sought  to  discover 
as  to  the  number  and  value  of  lots  which  it  was 
claimed  had  been  sold,  and  in ,  which  complain- 
ant had  an  interest,  this  court  said :  "The  well- 
established  jurisdiction  of  a  court  of  equity  to 
compel  a  discovery  from  a  party  is  not  aff«^ed 
by  the  statutory  provisions  which  permit  an  ex- 
amination of  the  parties  to  a  suit  as  witnesses 
in  a  court  of  law.  The  jurisdictioi^  remains 
the  same  as  before  tbe  adoption  of  the  statute.' 
Wood  V.  Hudson,  96  Ala.  469,  471,  11  South. 
530.  This  court,  also,  in  a  matter  of  account 
beld  that  'discovery  is  an  acknowledged  inde- 
pendent source  of  equitable  jurisdiction  and  is 
not  affected  by  statutory  provision';  also,  that 
the  court,  having  obtained  jurisdiction  for  dis- 
covery, 'will  proceed  to  settle  and  adjudicate  all 
the  matters  m  controversy,  granting  complete 
relief,  though  it  ma^  involve  the  adjudication 
of  purely  legal  questions.'  Va.  &  Ala.  Mining 
&  Mfg.  Co.  V.  Hale  A  Ca,  93  Ala.  542,  545, 
646,  9  South.  256." 

We  find  no  error  in  the  decree  of  the  chan- 
cellor, and  it  is  in  all  tbings  affirmed. 
Affirmed. 

ANDBRSON,  O.  X,  and  SOMERVILLB 
and  GARDNER,  JJ.,  concur. 


(IM  Ala.  US) 
BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 

V.  SIMPSON.    (No.  753.) 

(Supreme  Court   of  Alabama.     Nov.  7,   1914. 

Rehearing  Denied  Dec.  17,  1914.) 

DaVAOEB   «=>208  —  QUBSTIONS    FOB  JUBT  — 

Failube  of  Pboof. 

In  an  action  for  personal  injuries,  where 
it  appeared  that  until  plaintiff  recovered  or  par- 
tially recovered  from  the  injuries  his  business 
was  conducted  by  Ids  brother,  but  there  was  no 
evidence  that  his  business  suffered  during  his 
temporary  absence,  tbat  it  cost  him  anything 
to  maintain  its  usual  level  of  earnings,  and  no 
evidence  of  the  value  on  a  wage  basis  of  the 
services  he  might  have  rendered  had  he  not  been 
injured,  it  was  error  to  submit  the  question  of 
damages  for  loss  of  time. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  J|  54,  64,  68,  132,  144,  145,  ^05, 
220,  533,  534;    Dec.  Dig.  «=>20S.] 

Appeal  from  City  Court  of  Bessemer;  3. 
0.  B.  Gwin,  Judge. 

Action  by  J.  A.  Simpson  against  the  Bir- 
mingham Railway,  Light  &  Power  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded, 

Tillman,  Bradley  &  Morrow  and  Frank  M. 
Domlnlck,  all  of  Birmingham,  and  T.  T. 
Hney,  of  Bessemer,  for  appellant  Frank  S. 
White  &  Sons,  of  Birmingham,  and  Mathews 
&  Mathews,  of  Bessemer,  for  appellee. 

SATRB),  J.  We  need  not  repeat  the  state- 
ment as  to  the  general  natnre  of  this  case 
which  may  be  found  in  the  report  of  a  for- 
mer appeal    177  Ala.  476,  59  South.  218. 

It  was  submitted  to  tbe  Jury  to  award 
plaintiff  damages  for  time  lost  from  his 
business  by  reason  of  his  injuria  Plaintiff 
was  a  small  retail  dealer  in  coal,  grain,  and 
feedstuff.  After  Tiis  recovery — or  partial  re- 
covery— ^he  went  back  to  his  business,  which 
in  the  meantime  had  been  conducted  by  his 
brother,  with  reduced  physical  capacity  to 
meet  its  demands  upon  him.  It  was  held 
on  the  former  appeal,  citing  anthorlties,  that 
damage  to  plalntilTs  earning  capacity  was 
not  to  be  admeasured  exclusively  by  the 
kind  of  work  he  was  doing  at  the  time  of  his 
injury,  or  by  the  amount  of  compensation  he 
was  then  receiving,  and  that  evidence  of  his 
experience  and  earning  capacity  in  various 
kinds  of  work  he  bad  done  was  relevant,  as 
going  to  show  the  extent  to  which  plaintUTs 
earning  capacity  had  been  Impaired.  It  is 
always  more  or  less  a  speculation  whether 
the  permanent  or  future  temporary  loss  of 
capacity  will  bring  to  the  plaintiff  in  a  case 
of  this  character  any  pecuniary  loss  which 
otherwise  he  would  not  have  suffered,  or 
how  much,  if  any;  but  such  damages  are 
allowed  and  assessed  as  a  necessary  measure 
of  approximate  Justice.  If  plaintiff  has 
been  cut  off  from  one  avenue  of  earning,  he 
may  resort  to  another,  and,  as  a  relief  to 
defendant,  by  way  of  minimizing  damages, 
he  may  be  required  to  do  so,  if  be  reason- 
ably can.     Hence  the  relevancy  of  the  erl* 
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dence  considered  on  the  former  appeal  as  af- 
fecting the  measure  of  recovery  for  loss  of 
earning  capacity.  Now,  however,  the  ques- 
tion Is  different  It  concerns,  not  plaintiff's 
right  to  compensation  for  impaired  future 
capacity,  which,  It  may  be  assumed,  the  Jury 
estimated  in  their  assessment  of  damages, 
but  the  pecuniary  loss  he  may  have  already 
suffered  by  reason  of  his  inability  to  attend 
to  his  usual  business  during  a  certain  limit- 
ed time  already  past  There  was  no  evidence 
that  plaintiff's  business  had  suffered  during 
his  temporary  absence,  or  that  it  cost  him 
aught  to  maintain  its  usual  level  of  earn- 
ings, or  the  value,  on  a  wage  basis,  of  the 
services  he  might  have  rendered  had  he  not 
been  Injured;  in  short  there  was  no  evi- 
dence that  he  had  suffered  pecuniary  loss  by 
reason  of  his  absence  from  his  business.  In 
this  state  of  the  case  It  was  harmful  error 
on  the  part  of  the  court  to  give  the  Jury 
to  understand  that  they  might  assess  damag- 
es against  defendant  on  account  of  lost  time. 
Sutherland  on  Damages  (3d  Bd.)  f  1246. 

We  have  found  no  other  reversible  error 
In  the  record.  Other  assignments  of  error 
present  no  questions  of  Interest  or  merit  and 
need  no  special  statement  For  the  error  In- 
dicated the  Judgment  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

McCLELLAN,  DE  GRAFFBNRIBD,  and 
GARDNER,  JJ.,  concur. 


CUO  Ala.  170 

BIRMINGHAM    RY.,    LIGHT    ft    POWER 
00.  V.  DRENNBN.     (No.  764.) 

(Supreme  0>urt  of  Alabama.    Dec.  17,  1914.) 

1.  Stbekt  Railboads  9=>117— Pebsoral  In- 
JUBT  —  Question  fob  Jubt  —  NBOLiasNCK 
AND  Wanton  Nbqlioence. 

In  an  action  for  the  death  of  one  killed 
by  a  street  car,  held,  on  the  evidence,  that 
defendant's  negligence  and  wanton  negligence 
were  qnestions  for  ttie  jury. 

[Ed.  Note.— For  other  caseg,  see  Street  Rail- 
roads, Cent.  Dig.  i§  230-257 ;    Dec.  Dig.  «=5>117.] 

2.  NxauoENCB  «s»ll— Wanton  Nequoenck. 

Mere  error  of  Judgment  or  mistalte  in  ac- 
tion or  in  omission  to  act  under  duty  will  not 
alone  suffice  to  warrant  a  finding  that  the  act 
or  omission  charged  is  a  wanton  or  wiilfol 
wrong. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  {  IS;  Dec.  Dig.  <g=»ll.] 

3.  Tbial    «=»104  —  Instbuctions— Pbovincb 

OT  JUBT. 

In  an  action  for  the  death  of  one  killed 
by  street  car,  an  instruction  that  the  distance 
within  which  an  electric  car  could  be  stopped 
was  a  subject  of  expert  testimony  alone,  and 
that  the  jury  could  not  look  to  any  other  tes- 
timony, was  properly  refused,  since  it  invaded 
the  Jury's  province  and  denied  their  consider- 
ation of  the  distance  in  which  the  car  was  act- 
oally  stopped. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  »  413,  436,  439-^1,  446-464,  4&&-466; 
Dec.  Dig.  <S=>194.] 


4.  Evidence  4t=>471— Opinion  Bvidencb— 
ExPEBT  Testimony— Distance  in  Which 
Car  was  Stopped. 

Evidence  as  to  the  distance  in  which  a 
street  car  was  stopped  related  to  a  fact  and 
was  not  opinion  evidence  within  the  rule  re- 
quiring qualification  of  a  witness. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2149-2185 ;  Dec.  Dig.  «=>471.] 

6.  Tbial  ®=j260— Request  fob  Instbuctions 

Axbeadt  Given. 
In  an  action  for  the  death  of  one  killed 
by  a  street  car,  where  the  court  charged  that 
if  the  motorman  was  not  guil^  of  any  negli- 
gence, and  deceased  jumped  from  his  iNiggy 
through  fear  of  a  colhsion,  defendant  was  not 
liable,  refusal  of  defendant's  requested  charge 
that,  if  deceased  was  killed  because  he  jump^ 
from  his  buggy  through  fear  of  a  collision  not 
due  to  any  negligence  of  the  motorman,  and 
that  had  be  remained  in  ills  buggy  he  would 
not  have  been  injured,  was  not  prejudicial  to 
defendant. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  651-659;   Dec.  Dig.  i3=>2Q0.] 

6.  Tbial  «=251  —  Instbuctions  —  Appuca- 
BttiTY  to  Pleading. 

A  charge  that  the  fact  that  deceased  jump- 
ed from  his  vehicle  in  fear  of  an  impending  col- 
lision would  not  prevent  a  recovery  If  such  act 
was  due  to  defendant's  negligence  did  not  im- 
properly ignore  contributory  n'egligence,  where 
there  was  no  plea  predicating  contributory  neg- 
ligence in  jumping  from  the  vehicle. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-595;    Dec.  Dig.  «=»251.] 

7.  Stbeet  Railboads  <8=»90  —  Opebahon — 
Cabe  to  Pbevent  Collision. 

It  is  the  duty  of  those  in  charge  of  a  street 
car  to  keep  a  diligent  look  ahead  and  to 
promptly  use  due  care  to  prevent  a  collision 
with  a  vehicle  when  danger  of  such  collision 
appears. 

[Ed.  Note.— For  other  cases,  see  Street  RaO- 
roads.  Cent  Dig.  §{  190-193;    Dec.  Dig.  ♦=» 

pU.J 

8.  Stbeet  Railboads  $=>99  —  Vehiclb  on 
Tback— Contributobt  Neoligencb. 

A  driver  of  a  horse  attached  to  a  buggy 
18  not  necessarily  guilty  of  any  negligence  in 
driving  on,  or  not  preventing  his  norse  from 
shying  on,  a  street  car  track  on  grade. 

[Ed.  Note.— For  other  coses,  see  Street  Rail- 
roads, Cent  Dig.  Si  209-216;  Dec  Dig.  «=> 
99.J 

9.  Stbeet  Railroads  «=»10&— Pebbonai.  In- 

JUBT— CONTBIBUTOBT  NBOLIGKNOB— AVOID- 
ING Injubt. 
Where  the  driver  of  a  horse  attached  to  a 
buggy  was  guilty  of  contributory  negligence  in 
driving  on  a  track,  bnt  the  motorman  saw  hia 
peril  in  time  to  avoid  collision  by  due  care, 
and  his  negligent  failure  to  exercise  dne  care 
was  the  proximate  cause  of  the  driver's  death, 
the  contributory  negligence   was  no  defense. 

[Bd.  Note.— :For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  i  219 ;    Dec.  Dig.  «=>103.] 

10.  Witnesses  4=9240— EzAiONATiON-LdtAD- 
INO  Questions. 

In  an  action  for  the  death  of  one  struck 
by  a  street  car,  the  allowance  of  plaintilTs 
question  to  a  witness,  as  to  whether  he  became 
aware  of  any  stoppmg  of  the  street  car  be- 
fore it  struck  decedent's  buggy,  was  not  an 
abuse  of  the  trial  court's  discretion. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent   D^.   H    795.   837-839,   841-846;    Dec 
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Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  C.  B.  Smith,  Judge. 

Action  by  Kate  Drennen,  as  administra- 
trix, against  the  Birmingham  Railway,  Light 
&  Power  Company,  for  damages  for  the  death 
of  her  husband.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

The  first  count  alleges  the  negligence  as 
follows : 

PlalntiS  avers  that  said  ear  ran  upon  or 
against  said  vehicle  as  aforesaid,  and  caused 
said  intestate's  death  as  aforesaid,  by  reason 
and  as  a  proximate  consequence  of  the  negli- 
gence of  defendant. 

The  second  count  charges  negligence  as 
follows: 

That  defendant's  servant  or  agent  in  charge 
or  control  of  the  car,  acting  within  the  line 
and  scope  of  his  authority  as  such,  being  at 
the  time  conscious  of  his  conduct,  wantonly  or 
intentionally  caused  the  death  of  plaintiff's  in- 
testate, by  wantonly  or  intentionally  causing 
or  allowing  said  car  to  run  upon  or  against 
said  vehicle  at  the  time  and  place  aforesaid, 
well  knowing  that  to  do  so  would  likely  or 
probably  inflict  great  personal  injury  or  death. 

The  following  charges  were  refused  the 
defendant: 

(1)  The  court  charges  the  jury  that  there  is 
no  evidence  in  this  case  that  the  motorman 
wantonly  or  willfully  or  intentionally  injured 
plaintiff's  intestate. 

'  (4)  The  jury  cannot  even  consider  the  ques- 
tion of  damages  in  this  case  antil  they  are  first 
reasonably  satisfied  by  the  evidence  that  the 
injury  was  due  to  the  negligence  of  the  motor- 
man. 

(6)  The  court  charges  the  jury  that  the  dis- 
tance within  which  an  electric  car  can  be  stop- 
ped is  a  subject  of  expert  testimony  alone,  and 
the  jury  cannot  in  this  case  look  to  any  other 
character  of  the  testimony  to  determine  within 
what  distance  a  car  can  be  stopped. 

(&)  If  the  jury  believe  from  the  evidence  in 
the   case   that   Drennen,    deceased,   voluntarily 

{'umped  from  the  bug^  to  the  ground  and  was 
»lleid  solely  on  account  of  so  doing,  and  that 
he  jumped  because  of  the  fear  and  fright  of 
a  collision  between  the  car  and  the  buggy,  and 
that  had  he  remained  in  the  buggy  he  woul3 
not  have  been  injured,  and  that  his  fright  and 
fear  were  not  caused  by  or  due  to  any  negli- 
gence or  wrong  of  defendant's  motorman,  you 
must  find  a  verdict  in  favor  of  defendant. 

Charge  designated  "X"  given  for  defend- 
ant is  as  follows: 

The  court  has  charged  you,  at  the  written 
request  of  plaintiff,  in  substance  that,  even 
if  Mr.  Drennen  jumped  from  the  buggy,  Qiia 
fact,  if  it  be  a  fact,  would  not  prevent  plain- 
tiff from  recovering  a  verdict  in  this  case,  if  the 
jury  are  reasonably  satisfied  from  the  evidence 
that  either  count  of  the  complaint  is  tme. 
The  coart  further  charges  you  that  if  the  mo- 
torman was  not  guilty  of  any  negligence  or 
wrong,  and  that  Mr.  Drennen,  the  deceased, 
jumped  from  the  buggy  through  fear  or  fright 
of  a  collision,  and  was  so  injured  that  be  died, 
yon  cannot  find  a  verdict  for  plaintiff. 

The  following  charges  were  given  for  plain- 
tiff: 

(2>  Even  if  Mr.  Drennen  jumped  from  the 
buggy,  this  fact,  if  it  is  a  fact,  would  not  pre- 
vent plaintiff  from  recovering  a  verdict  in  this 
case,  if  the  jury  are  reasonably  satisfied  from 
the  evidence  that  either  count  of  the  complaint 
is   true. 

(3)  It  is  the  duty  of  those  in  charge  of  the 
ear  to  keep  a  diUgeut  lookout  ahead,  and  to  | 


promptly  and  diligently  use  due  care  to  pre- 
vent a  collision  between  the  car  and  a  vehicle 
on  the  street  when  danger  of  such  collision 
appeared.  A  driver  of  a  horse  attached  to  a 
buggy  is  not  necessarily  guilty  of  anv  nepli- 
Kence  at  all  in  driving  on,  or  not  preventing 
his  horse  from  shying  on,  a  street  car  track 
on  grade  with  and  part  of  a  public  street. 

(7)  Even  if  Mr.  Drennen  pulled  his  horse  on 
the  track,  and  was  guilty  of  contributory  neg- 
ligence in  that  regard,  yet  if  the  motorman  saw 
the  peril  in  time  to  avoid  the  danger  by  the 
exercise  of  due  care,  and  negligently  failed 
after  discovering  the  peril  to  do  what  he  could 
in  the  exercise  of  due  care  in  the  management 
and  control  of  the  car,  and  that  such  negligent 
failure,  if  there  was  such,  proximately  caused 
the  death,  then  the  previous  negligence,  if  any, 
of  Drennen  in  getting  into  danger,  would  be 
no  defense  to  such  subsequent  negligence  of 
the  motorman,  even  if  the  motorman  was  not 
guilty  of  any  wantonness,  nor  of  any  inten- 
tional wrong. 

(8)  Even  if  the  jury  are  reasonably  satis- 
fied from  the  evidence  that  plaintiffs  intestate 
negligently  caused  the  horse  and  buggy  to  go 
on  the  track  in  dangerous  proximity  to  the 
approaching  car,  yet  if  the  jury  are  further 
reasonably  satisfied  from  the  evidence  that 
defendants  motorman  became  aware  of  the 
peril,  and  after  becoming  aware  of  the  peril 
negligenUy  failed  to  do  all  he  could  with  the 
means  at  hand  to  avert  the  peril,  then  the 
previous  negligence  of  Drennen,  if  any,  would 
be  no  answer  to  such  subsequent  negligence  of 
the  motorman,  provided  such  subsequent  neg- 
ligence, if  any,  proximately  caused  the  death 
of  Drennen. 

The  seventeenth  assignment  of  error  was 
as  follows: 

The  court  erred  in  overruling  appellant's 
objection  to  the  following  question  to  the  wit- 
ness Smith,  asked  by  appellee:  "I  want  to 
know  if  you  became  aware,  as  best  yon  could 
see,  of  any  checking  or  stopping  at  all  on  the 
part  of  the  street  car  up  to  the  time  it  struck 
the  buggy." 

Tillman,  Bradley  &  Morrow  and  Charles 
E.  Rice,  all  of  Birmingham,  for  appellant. 
Harsh,  Beddow  &  Pitts,  Thompson  &  Thomp- 
son, and  Guy  M.  Thompson,  all  of  Birming- 
ham, for  appellee. 

McCLELLAN,  J.  This  Is  the  second  ap- 
peal In  this  cause.  1T5  Ala,  838,  67  South. 
876,  Ann.  Cas.  1914C,  1037.  The  Importance 
of  the  matter  to  both  litigants  has  empha- 
sized the  care  employed  In  the  consideration 
of  the  subjects  of  errors  urged.  The  evi- 
dence has  not  only  been  cautiously  consider- 
ed with  the  view  to  determining  the  support 
vel  non  accorded  the  material  averments  of 
the  counts  ascribing  Drennen's  death  to  sim- 
ple negligence  and  to  wanton  or  willful 
wrong,  on  the  part  of  servants  of  the  de- 
fending carrier,  but  also  with  that  added 
degree  of  concern  for  a  sound  conclusion 
which  exhaustive  and  able  discussions  in 
briefs  naturally  Inspire  In  a  reviewing  tribu- 
nal. 

[1,2]  Our  opinion  Is  that  the  Issues  made 
by  both  of  the  counts  1  and  2  could  only, 
under  established  doctrine  in  this  jurisdic- 
tion, be  resolved  and  the  truth  pronounced  by 
the  Jury.  There  was  credible  evidence  tend- 
ing to  show  the  presence  of  Drennen,  a  trav- 
eler in  a  vehicle  In  a  public  street  In  a  posi- 
tion of  peril  before  an  on-coming  street  car ; 
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that  the  motorman  thereof  was  looking  ahead 
OTer  the  point  in  which  he  was,  If  the  car 
came  on,  imperiled;  that  the  distance  at 
which  the  car  was  when  his  peril  became  ob- 
vious to  one  in  the  motorman's  position  was 
suflScient  to  allow  the  car  to  be  stopped, 
short  of  impact  with  the  vehicle,  by  the 
prompt,  orderly,  and  skillful  action  of  a 
reasonably  competent  man  in  that  station  and 
under  the  circumstances  existing;  and  that 
Drennen  was  killed  as  the  immediate  result 
of  the  impact.  There  is  no  positive  testi- 
mony, usually  presented  in  such  cases,  to 
the  effect  that  the  car  could,  under  the  cir- 
cumstances, have  been  stopped,  or  checked  in 
speed,  within  a  specified  distance ;  but  there 
la  testimony  to  the  effect  that  this  car  was 
actually  stopped  within  such  space  as  that 
if  the  effort  to  stop  the  car  had  been  made 
at  the  time  Drennen's  peril  was  first  observa- 
ble by  the  motorman,  and  he  became  obliged, 
by  duty,  to  act  to  avert  injury,  the  car  could 
have  been  brought  to  a  stop  before  Impact 
with  Drennen's  vehicle.  There  was  testi- 
mony positively  opposed  to  the  indicated 
phases  of  evidence;  but  this  condition  only 
served  to  Institute  conflicts  that  required  the 
submission  of  the  Issues  to  the  Jury. 

Given  findings  of  fact  favorable  to  the 
plaintiff  upon  these  elements  of  the  issues,  it 
was,  according  to  repeated  decisions  here, 
competent  for  the  Jury,  under  the  evidence, 
to  deduce  the  conclusion  that  the  motorman 
did  not  perform  his  duty  in  the  premises. 
Whether  this  breach  of  duty  was  of  the  ag- 
gravated character  declared  on  in  the  second 
count,  or  was. the  result  of  simple  neglect 
as  declared  on  in  the  first  count,  were  ques- 
tions for  the  Jury's  consideration.  If  the 
Jury  credited  the  phases  of  the  testimony 
tending  to  establish  the  conclusions  of  fact 
indicated,  bases  of  liability  were  laid;  and 
it  cannot  be  said  that,  in  determining  these 
Issues  of  fact  as  this  Jury  did,  there  was 
such  a  departure  from  the  line  of  rational 
reasonable  deduction  from  the  evidence  be- 
fore the  Jury,  and  the  resolution  of  the  la- 
sues  to  a  state  of  pronouncement  thereupon, 
as  could  be  characterized  as  palpably  op- 
posed to  the  weight  of  the  evidence.  Wheth- 
er the  motorman,  advised,  as  phases  of  the 
evidence  tended  to  show  he  was,  of  Dren- 
nen's peril,  failed  or  omitted  to  perform  his 
duty,  under  the  circumstances,  with  such 
conscious  indifference  to  the  probable  conse- 
quences as  amounted  to  a  wanton  disregard 
of  Drennen's  actually  known  danger  and 
safety,  or  was  the  result  of  purpose,  were 
matters  for  the  Jury  to  determine.  Id.,  175 
Ala.  83S,  347-348,  57  South.  876,  Ann.  Cas. 
1914C,  1037.  While  mere  error  of  Judgment, 
or  mistake  In  action,  or  in  omission  to  act 
under  duty,  will  not,  alone,  suffice  to  warrant 
a  finding  that  the.  act  or  omission  charged 
is  a  wrong  of  a  wanton  or  willfnl  character, 
yet,  whether  that  failure  or  omission  to  act, 
within  duty,  was  characterized  by  a  purpose 
to  injure,  or  an  indifference  to  probable  con- 


sequences, in  the  presence  of  known  (to  the 
operative  charged)  hazard  surrounding  the 
party  Injured,  and  means  and  ability  are 
available  to  avert  the  Injury,  the  question  of 
the  character  of  the  omission  or  act  is  for 
the  Jury.  Such  is  the  established  doctrine 
of  this  court.  It  is  too  late  to  now  enter 
upon  its  consideration  with  a  view  to  its  re- 
vision. There  was  no  error  In  refusing  the 
general  afBrmative  charge  as  to  either  of 
the  counts,  or  In  overruling  the  motion  for 
new  trial.  From  these  conclusions  It  alao 
results  that  the  court  did  not  err  In  refos- 
Ing  to  defendant  special  charges  1  and  4. 

[8,4]  Special  charge  5,  requested  for  de- 
fendant, would  have  denied  consideration  by 
the  Jury  of  that  feature  of  the  evidence 
which  tended  to  show  the  distance  in  which 
the  car,  on  this  occasion,  was  actually  stop- 
ped. The  operation  of  stopping  the  car,  when 
It  was  begun — at  what  distance  the  car  was 
from  the  vehicle  when  the  stopping  appli- 
ances were  employed  by  the  motorman — and 
the  distance  the  car  moved  thereafter,  until 
it  was  stopped,  were  of  the  res  gestte  of  the 
event,  and  served,  aa  stated  before,  to  show, 
if  credited,  within  what  distance  the  car 
could  have  been  stopped.  This  was  not  opin- 
ion evidence,  within  the  rule  requiring  qual- 
ification of  a  witness  who  would  express  ah 
opinion  as  to  the  distance  In  which  a  car,  un- 
der like  circumstances,  could  be  stopped.  If 
accepted  by  the  Jury,  the  Indicated  testimony 
affirmed  a  fact,  not  an  opinion.  The  charge 
invaded  the  Jury's  province,  and  was  well 
refused. 

[E]  There  was  donbt  raised  by  the  evi- 
dence whether  Drennen  was  thrown  from  the 
vehicle  by  the  collision,  or  whether  he  Jump- 
ed therefrom  because  of  fear  of  the  Impend- 
ing collision.  The  latter  theory  was  pressed 
for  defendant,  in  connection  with  the  evi- 
dence that  the  car's  Impact  with  the  v^- 
cle  was  slight  and  Itself  wrought  little  dam- 
age to  the  vehicle.  The  defendant  requested, 
and  the  court  refused,  charge  9,  which  will 
be  set  out  in  the  report  of  the  appeaL  It 
was  substantially  covered,  even  without  undue 
favor  to  defendant,  by  charge  (we  designate) 
X.  Transcript,  page  9.  This  charge  will  ac- 
company 9  In  the  report  of  the  appeal.  The 
refusal  of  charge  9  was  without  prejudice  t» 
defendant 

[8]  Charge  2  was  not  erroneously  given 
for  pUtlntlff.  The  effect  of  the  charge  was  to 
advise  the  Jury  that  Drennen's  Jumping  from 
the  vehicle  would  not  prevent  a  recovery  if 
that  act  of  his  resulted  from  the  negligent 
or  wrongful  conduct  declared  on  in  the  com- 
plaint There  is  no  plea  predicating  contrib- 
utory negligence  of  Drennen's  asserted  action 
In  Jumping  from  the  vehicle.  Hence  the 
charge  was  not  subject  to  criticism,  made  in 
brief,  that  it  Improperly  denied  ^ect  to  a 
pleaded  issue 

[7, 8]  There  was  no  t&ult  in  charges  S 
and  5,  given  for  plaintiff. 

£•]  Charges  7  and  8  given  for  plalntlif 
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were  accarate  and  applicable  statements  of 
established  doctrine;  tiie  former  was  specif- 
ically approved  on  previoas  appeal.  The  doc- 
trine they  applied  to  the  case  at  bar  is  now 
too  deeply  grounded  In  our  Jarispnidence 
to  admit  of  Its  reconsideration  with  a  view 
to  change.  Its  soundness  is  and  must  be 
finally  accepted. 

110]  The  qnestion  set  ont  in  the  seven- 
teenth assignment  of  error  doubtless  evinced 
a  strong  case  of  pressure  In  the  examination 
of  a  witness,  but  such  matters  are  committed 
to  the  sound  discretion  of  the  trial  court. 
That  discretion  does  not  appear  to  have  been 
abused  in  this  instance.  The  substance  of 
the  inquiry  made  of  the  witness  bore  im- 
mediately upon  the  issues  under  investiga- 
tion.   There  is  no  merit  In  the  assignment. 

There  Is  no  error  In  the  record.  The  Judg- 
ment is  therefore  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  MAYFIELD  and 
SOMKRVILLB,  JJ..  concur. 

(191  Ala.  15) 

BOBOK  V.  CITY  OF  BIRMINGHAM. 
(No.  872.) 

(Supreme  Ourt  of  Alabama.     Dec.  17,  1914.) 

1.  MURICIPAI.  COEPOBATIONS  ^=»642— VlOI^A- ' 

TioN  or  Obdirances — Aff«al. 

(^bjecUon  to  the  sufficiency  of  a  complaint 
for  violation  of  an  ordinance  cannot  be  made  for 
the  first  time  in  the  circuit  court  on  appeal. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  S§  1412-1415;  Dec. 
Dig.  <g=>642.] 

2.  Municipal  Oobpobationb  «=s>642— Viouk.- 
TioN  of  Obdinances  —  Prosecdtiok  —  Ap- 

PEAI.. 

Where  an  affidavit  filed  in  recorder's  court 
for  violation  of  an  ordinance  was  treated  on  ap- 
peal to  the  criminal  court  as  importing  the 
charge  tried,  and  under  it  guilt  was  determined, 
whether  the  other  count  of  the  affidavit,  or  the 
statement  filed  in  the  criminal  court,  both  at- 
tempting to  charge  a  like  offense,  were  sufficient 
or  not,  18  immaterial  on  a  further  appeal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1412-1415;  Dec. 
Dig.  <S=»642.] 

3.  Cbiminal  Law  9=»1144  —  Appxal  —  Pbb- 

STJMPTIONS — VBBDICT. 

It  will  not  be  assumed  that  the  verdict  was 
rested  on  any  act  of  which  there  was  no  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  273&-27e4,  2766-2771,  2774- 
2781,  2901,  3016-3037;    Dec  Dig.  <3=»1144.] 

4.  Intoxicating  Liquobs  «=»111— Statdtes 
— RzpEAi.— UNiAwrni,  Dbinkino  Places. 

There  being  no  provision  in  the  Smith  and 
Parks  Bills  (Gen.  Acts  1911,  pp.  249-288,  26- 
81)  defining  what  are  unlawful  drinking  places, 
the  provisions  of  section  5  of  Act  August  9,  1909 
(Acts  Sp.  Seas.  1909,  pp.  10, 11),  defining  unlaw- 
ful drmking  places,  were  not  repealed,  except  in 
•o  far  as  regularly  igaued  licenses  to  maintain 
drinking  places  afford  the  legal  right  to  maintain 
such  places. 

[Eld.  Note.— For  other  cases,  see  IntozicatlDg 
liqnors.  Cent.  Dig.  g  121 ;  Dec.  Dig.  «=3lll.] 


6.  Municipal  Cobpobationb  «s>592  —  Oboi- 

NANCES — Conflict  .with  State  Statutes. 
It  ia  no  objection  to  municipal  ordinances, 
under  Pol.  Code  1907,  §  1251,  giving  municipal- 
ities full  power  to  pass  *  ordinances,  that  they 
afford  additional  regulations  complementary  to 
the  end  state  legislation  would  effect,  if  they  are 
not  in  contravention  of  any  state  enactment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1311-1314;  Dec 
Dig.  «=>592.] 

6.  Municipal  Cobpobationb  «=>111— Obdi- 

NANCES— EbtABLIBHINO  RULE  OF  EVIDENCS. 

A  ordinance  providing  that  certain  dream- 
stances,  when  established  b^  evidence,  should 
raise  a  prima  facie  presumption  of  guilt,  which 
promulgates  the  same  rule  as  the  Fuller  Bill 
(Acts  Sp.  Sess.  1909,  p.  63),  infracts  no  consti- 
tutional provision. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  245-256 ;  Dec  Dig. 
€=>111.] 

7.  Cbiuinal  Law  «=3ll36  —  Pasties  Enti- 
tled TO  Allege  Ebbob. 

Motion  to  exclude  an  answer  merely  be- 
cause not  responsive  can  only  be  availed  of  by 
the  interrogator. 

[Ed.  Note. — For  other  cases,  see  Oiminal  Law, 
Cent  Dig.  {{  3005,  3006;    Dec  Dig.  «=>1136.] 

8.  Intoxicating  Liquobs  9=»233 — Violatioii 
OF  Ordinancks— Evidence. 

Where  the  issue  on  a  prosecution  for  vio- 
lation of  a  municipal  ordinance  was  whether 
defendant  kept  at  his  storehouse  prohibited  liq- 
uors with  intent  to  sell  same  contrary  to  law, 
a  question  to  a  witness,  whether  he  bought  liq- 
uor at  that  location  recently  before  the  offense 
alleged  and  after  the  passage  of  the  ordinance, 
was  an  evidential  fact  bearing  on  defendant's 
guilt 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  293-297,  298Vi;  Dec 
Dig.  «=>233.] 

Appeal  from  Oimlnal  Court,  Jefferson 
County;    S.  E.  Greene,  Judge. 

R.  A.  Borok  was  convicted  of  violation  of 
a  city  ordinance,  and  he  appeals.  Transfer- 
red from  the  C!ourt  of  Appeals.    Affirmed. 

Samuel  B.  Stem,  of  Birmingham,  for  ap- 
pellant Joseph  P.  Mudd,  of  Birmingham, 
for  appellee. 

McCLELLAN,  J.  [1-3]  On  appeal  to  the 
circuit  court,  the  defendant  (appellant)  was 
adjudged  guilty  of  the  violation  of  an  ordi- 
nance of  the  city  of  Birmingham.  No  ob- 
jection to  the  sufficiency  of  the  complaint  on 
which  defendant  was  found  guilty  by  the  re- 
corder having  been  made  in  the  recorder's 
court,  objection  could  not  be  made  thereto 
in  the  circuit  court  on  appeal.  Mayor,  etc., 
V.  O'Heam,  149  Ala.  307,  42  South.  836,  13 
Ann.  Cas.  1131;  Aderhold  v.  Mayor,  etc.,  99 
Ala.  621,  12  South.  472;  McKlnstry  v.  Tus- 
caloosa, 172  Ala.  344,  54  South.  629.  The 
affidavit  filed  in  the  recorder's  court  contain- 
ed in  its  first  "count"  every  element  with 
respect  to  probable  cause  that  could  be  ex- 
acted in  a  criminal  prosecution;  and  this 
"count"  was  treated  on  the  trial  in  the  crim- 
inal court  of  Jefferson  county,  after  appeal, 
as  Importing  the  charge  there  tried ;  and  un- 
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der  it  guilt  was  determined  as  of  an  offense 
against  the  nraniclpal  ordinance.  So,  wlieth- 
er  ttie  other  "count"  in  the  affidavit,  or  the 
statement  filed  in  the  criminal  conrt— both 
directed  to  the  purpose  of  charging  a  like 
offense  to  that  set  forth  in  the  first  "count" 
In  the  aflldavlt — were  sufficient  or  not,  is  en- 
tirely immaterial  on  this  appeal.  There  was 
no  averment  In  the  mentioned  first  "count" 
asserting  the  manufacture  of  forbidden  liq- 
quors  by  the  defendant,  and  there  was  no 
evidence  tending  in  any  degree  to  show  that 
defendant  manufactured  forbidden  liquors; 
whereas,  there  was  evidence  supporting  the 
allegation  of  infraction  of  the  ordinance  by 
the  forbidden  traffic  in  intoxicants.  It  can- 
not be  assumed  that  the  Jury's  verdict  was 
rested  upon  any  act  of  which  there  was  not 
the  slightest  intimation  or  evidence,  namely, 
the  manufacture  of  forbidden  liquors,  which 
was  not  condemned  or  inhibited  in  the  ordi- 
nance 68-C,  but  which  was  alleged  in  the 
statement  filed  in  the  criminal  court 

[4]  It  has  been  determined  here  that  the 
Smith  and  Parks  Bills  (Gen.  Acts  1911,  pp. 
249-288,  26-81),  treating  the  manufacture, 
sale,  etc.,  of  intoxicants,  did  not  operate  the 
repeal  of  the  Fuller  and  Carmlchael  BUls 
(Acts  Sp.  Sess.  1909,  pp.  8,  63),  except  in  the 
particulars  the  former  laws  are  inconsistent 
with  the  latter  laws.  Western  Ry.  C!o.  v. 
Capitol  Brewing  Co.,  177  Ala.  149,  163,  59 
South.  62;  Allen  v.  State  ex  rel.,  181  Ala. 
383,  61  South.  912-913.  There  being  no  pro- 
vision in  the  Smith  and  Parks  Bills  defining 
what  are  unlawful  drinking  places,  the  pro- 
visions of  section  5  of  the  act  approved  Au- 
gust 9,  1909  (Acts  Sp.  Sess.  1909,  pp,  10,  11), 
defining  unlawful  drinking  places  were  not 
repealed  by  the  Smith  and  Parks  Bills,  ex- 
cept in  so  far  as  regularly  Issued  licenses 
to  maintain  drinking  places  afford  the  legal 
right  to  maintain  such  places.  Unless  legally 
licensed  under  existing  laws,  every  place  de- 
fined in  said  section  5  as  an  unlawful  drink- 
ing place  is  ap  unlawful  drinking  place  and 
is  subject  to  the  provisions  in  that  respect 
of  the  laws  enacted  at  the  Special  Session  of 
the  Legislature  held  in  1909. 

[5]  By  section  1251  of  the  Political  C!ode 
(codifying  what  is  known  as  the  Municipal 
Code),  the  amplest  authority  was  conferred 
on  municipal  governing  bodies  to  enact  ordi- 
nances to  the  ends  therein  defined.  That 
section  is  as  follows: 

"Municipal  corporations  shall  have  power 
from  time  to  time  to  adopt  ordinances  and  reso- 
lutions not  inconsistent  with  the  laws  of  the 
state,  to  carry  into  effect  or  discharge  the  pow- 
ers and  duties  conferred  by  this  chapter,  and 
to  provide  for  the  safety,  preserve  the  health, 
promote  the  prosperity,  improve  the  morals,  or- 
der, comfort,  and  conTenience  of  the  inhabit- 
ants of  the  municipality,  and  to  enforce  obedi- 
ence to  such  ordinances  by  fine  not  exceeding 
one  hundred   dollars   and  by  imprisonment  or 


hard  labor  not  ezoeeding  six  months,  one  or 
both." 

There  is  nothing  in  ordinance  No.  68-C 
which  appears  to  be  in  conflict  with  any 
state  law  on  the  subject  It  Is  no  objection 
to  municipal  ordinances,  In  which  no  con- 
travention of  a  state  enactment  is  under- 
taken or  is  effected,  that  they  afford  addi- 
tional regulations  complementary  to  the  end 
state  legislation  would  effect  Turner  t. 
Town  of  Llnevllle,  2  Ala.  App.  464,  66  Sonth. 
603,  605. 

[I]  Section  8  of  the  ordinance  provided 
that  certain  circumstances,  when  established 
by  the  evidence,  should  raise  a  prima  fade 
presumption  of  guilt  of  defined  unlawful 
acts.  This  section  was  admitted  in  evidence 
over  defendant's  objection.  The  substance 
of  this  section  (8)  of  the  ordinance  infracts 
no  constitutional  provision.  E)x  parte  Wood- 
ward, 181  Ala.  97,  61  South.  295.  Section 
4  of  the  FuUer  Bill  (Acts  Sp.  Sess.  1909,  p. 
64),  considered  In  Ex  parte  Woodward,  su- 
pra, provides  a  rule  of  evidence  of  general 
application  in  state  and  municipal  prosecu- 
tions for  violation  of  laws  pertaining  to  the 
liquor  traffic.  That  rule  of  evidence  was  ap- 
plicable to  the  appellant's  prosecution  and 
effected  to  make  out  the  prima  facie  case 
under  features  of  section  1  of  Ordinance  No. 
58-G.  Hence  no  prejudice  could  have  re- 
sulted to  the  appellant  in  the  admission  of 
section  8  of  the  mentioned  ordinance  which 
but  reiterated  the  substance  of  the  pertinent 
mie  of  evidence  provided  in  section  4  of  the 
state  statute 

[7]  One  of  the  Issues  on  trial  was  whether 
defendant  kept  at  his  storehouse,  in  the  city 
of  Birmingham,  prohibited  liquors  with  the 
intent  to  sell  the  same  contrary  to  law.  The 
witness  Flagg  was  asked  whether  or  not  he 
had  bought  any  liquor  from  defendant  on 
Fifteenth  street  near  Avenue  E  in  January, 
1913.  The  question  was  not  objectionable. 
The  time  referred  to  in  the  question  was  long 
after  the  ordinance  had  become  effective. 
Motion  to  exclude  an  answer  merely  because 
not  responsive  can  only  be  availed  of  by 
the  interrogator.  Pope  v.  State,  174  Ala.  63, 
76,  57  South.  245.  Whether  defendant  had 
sold  liquors  at  that  location,  so  recently  be- 
fore the  particular  occasion  under  investiga- 
tion, contrary  to  law,  was  an  evidential  cir- 
cumstance bearing  one  of  the  issues  of  guilt 
vel  non  as  stated  before. 

The  sentence  imposed  upon  the  defendant 
was  within  the  penalty  prescribed  by  section 
1  of  Ordinance  No.  58-0. 

There  is  no  prejudicial  error  In  the  record. 
The  Judgment  must  be  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  MATFIELD  and 
GARDNER,  JJ.,  concur. 
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090  Ala.  2*0) 

SEABOARD  AIR  MNB  RT.  CO.  t.  STANDI- 

FER.     (No.  879.) 
(Supreme   Court   of  Alabama.     Nor.  7,   1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1  Cabiukbs  «=>318  — CI&iiBiAaE  or  Passen- 
GEBs— Failubk  to  Stop  at  Station— Negli- 
gence ojr  CoNDUcToa— SuFTiciBNCT  or  Evi- 
dence. 

Evidence  held  to  show  that  conductor's  fail- 
ure to  atop  a  train,  as  requested,  constituted 
simple  negligence,  conclusively  rebutting  any 
idea  of  wantonness. 

[Ed.  Note.— For  other  cases,  see  CJarriers, 
Cent  Dig.  H  1270,  1307-1S14;  Dec.  Dig.  «=» 
3ia] 

2.  Gabbibrs  $=>305  —  Caxbiaoe  or  Pasben- 

OESS — FAHiTJBE  TO  STOP  AT  STATION — NEOU- 

OENCE  or  Conductor — Sickness  —  Remote 

Result. 

In  an  action  against  a  railroad  for  damages 
caused  by  failure  to  stop  a  train,  where  it  ap- 
peared that  the  conductor  sent  the  plaintiff 
home  in  an  automobile,  and  that  the  plaintiff 
had  an  attack  of  typhoid  fever  later,  the  fever 
was  not  proximately  caused  by  the  conductor's 
negligence,  so  as  to  constitute  an  element  of  re- 
coverable damages  against  the  railroad,  and  the 
admission  of  any  testimony  on  the  point  was  er- 
ror. 

lEA,  Note.— For  other  cases,  see  Carrieia, 
Cent  Dig.  SJ  1132, 1136-1139,  124S-1246;  Dec. 
Dig.  «=>3(».] 

3.  Damages  9=>33— Agobavation  or  Iixness 
— ExposuBE— Pbozikate    Oause    of   Sick- 

HE88. 

Where  exposure  to  weather  or  cold  results 
in  farther  physical  debility  to  a  person  already 
sick  or  feeble,  damages  tor  causing  such  ex- 
posure may  be  recovered  in  a  proper  case. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  42;   Dec.  Dig.  «=>33.] 

Appeal  from  City  Court  of  Birmliighfin> ; 
J.  H.  Miller,  Judge. 

Action  by  William  Standifer,  Jr.,  by  next 
friend,  against  the  Seaboard  Air  Line  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Transferred  from  Ck>urt 
at  Appeals.    Reversed  and  remanded. 

Tillman.  Bradley  &  Morrow,  L.  C  Lead- 
beater,  and  E.  Crampton  Harris,  all  of  Bir- 
mingham, for  appellant  Thompson  & 
Thompson,  Guy  M.  Thompson,  and  F.  E. 
Blackburn,  all  of  Birmingham,  for  appellee. 

DB  ORAFFENRIED,  J.  This  suit  was 
brought  by  William  Standifer,  Jr.,  by  next 
friend,  to  recover  damages  for  the  negligent 
fallnre  of  the  defendant's  conductor  to  stop' 
a  train  on  which  plaintiff  was  a  passenger, 
at  the  point  of  his  destination,  and  to  allow 
him  there  to  disembark  from  the  train. 

It  seems  that  the  plaintiO  ia  a  little  boy, 
and  that  oa  the  4th  or  6th  day  of  October, 
1912,  be  and  'his  father  and  mother  and  an- 
other child  took  the  defendant's  train  at  Par- 
sons, Ala.,  for  Irondale,  Ala.  The  plaintiff's 
father  paid  the  conductor  the  fares  to  Iron- 
dale,  and  on  the  subject  now  under  consider- 
ation testified  as  follows: 

"We  first  went  over  to  Parsons  and  waited 
there  some  little  time ;  I  don't  know  how  long. 
When  we  got  on  the  train  and  the  conductor 


came  around  for  the  fare,  I  said,  "How  much 

is  the  fare  for  my  wife  and  two  children  and 
myself  to  Irondale?'  I  told  him  I  wanted  to  get 
off  at  Irondale,  and  asked  him  if  he  would  stop, 
and  he  said  he  would.  I  asked  him  what  the 
fare  was  for  four  of  us,  and  he  said  $1.  I 
gave  it  to  him,  and  he  said,  'I  will  stop  at  Iron- 
dale.'  We  came  on,  and  I  didn't  know  we  pass- 
ed Irondale  until  Mr.  Cox  called  my  attention 
to  it.  I  called  the  conductor's  attention,  and 
he  says,  'Well,  I  am  sorry.'  He  says,  'I  have 
been  used  to  running  on  the  through  train.'  He 
said  the  reason  that  he  made  the  mistake  was 
on  account  of  he  was  used  to  running  on  the 
through  train,  and  they  put  him  on  the  local 
that  night  and  he  forgot  the  station.  We  came 
into  town  [Birmingham]  and  he  [the  conductor] 
said,  'I  will  get  some  conveyance  and  pay  for  it 
out  of  my  own  pocket.'  We  waited  at  the  ter- 
minal [station  waiting  room]  some  time,  and  the 
conductor  came  out  in  his  plain  clothes.  He 
procured  an  automobile  and  paid  for  it,  and  we 
went  home." 

On  the  same  subject  a  witness  for  the 
plaintiS  testified  as  follows: 

"Why  he  told  him  [the  father]  that  he  was 
sorry  [that  he  had  carried  him  by  the  station], 
but  he  was  a  new  man  on  that  road,  or  being 
used  to  running  on  the  fast  train — I  believe  that 
is  it — and  he  would  do  anything  to  get  them 
back  out  there.  He  told  them  that  he  would 
hire  a  taxicab  and  pay  for  it  out  of  his  own 
pocket" 

The  mother  of  the  little  boy,  on  the  same 
subject,  testified  as  follows: 

"The  conductor  paid  for  the  automobile.  The 
conductor  was  very  nice  about  it — very  pleasant 
all  of  the  time.  He  was  very  gentlemanly  all 
during  the  whole  trip.  He  done  all  right,  ex- 
cept he  promised  to  put  us  off  at  Irondale  and 
didn't  do  it" 

The  above  evidence  shuws  that  the  conduc- 
tor, who  had  been  accustomed  to  run  on  a 
fast  train — a  train  which  made  but  few 
stops,  and  which  was  not  accustomed  to  stop 
at  Irondale — simply  forgot  to  stop  his  train 
at  that  point,  and  by  inadvertence  carried 
this  family  on  into  Birmingham.  The  plain- 
tiff's evidence  shows  that  the  attention  of 
the  conductor  was  not  called  to  this  act  of 
forgetfulness  on  bis  part  until  after  he  had 
passed  Irondale.  When  the  situation  was 
called  to  his  attention  there  was  nothing 
left  for  him  to  do  but  to  proceed  to  Bir- 
mingham with  his  train.  L.  &  N.  R.  R.  Co. 
T.  Cornelius,  6  Ala.  App.  386,  60  South.  740. 

[1]  The  mere  failure  of  the  conductor  to 
stop  the  train  was,  under  the  evidence  in 
this  case,  an  act  of  simple  negligence.  L.  & 
N.  R.  R.  Co.  T.  Cornelius,  supra ;  Yazoo  R.  R. 
Co.  V.  Hardie,  100  Miss.  132,  S5  South.  42, 967, 
34  U  R.  A.  (N.  S.)  740,  742,  Ann.  Cas.  1914A, 
323. 

In  this  case  there  was  no  circumstance  in- 
dicating oppression,  unkindness,  ill  will,  In- 
sult, or  reckless  indifference.  On  the  con- 
trary, all  the  evidence  shows  that  (to  quote 
the  plaintiff's  mother)  "he  done  all  right,  ex- 
cept he  promised  to  put  us  off  at  Irondale 
and  didn't  do  It"  The  evidence  not  only 
shows  this,  but  It  shows  that  so  soon  as  the 
mistake  was  discovered  this  conductor  did 
everything  that  the  most  kindly  man  could 
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liave  done  nnder  similar  drcomstances.    The 
ftither  said: 

"The  conductor  acted  yery  nicely.  He  said  he 
was  sorry.  He  paid  for  the  automobile  oat  of 
Us  own  pocket" 

It  was  eight  miles  from  Birmingham  to 
Irondale,  and  yet  this  conductor,  whose  act 
of  forgetfulness  is  sought  to  be  construed  in- 
to one  of  wantonness  or  into  reckless  indiffer- 
ence, sent  this  family  home — hsi  the  best 
method  repairing  his  act  of  negligence — in  an 
antomoblie  at  his  own  expense.  There  is  not 
only  no  evidence  of  wantonness  in  this  record, 
bnt  the  evidance  conclusiTely  rebuts  such 
idea.    WUkinson  v.  Searcy,  76  Ala.  176. 

[2]  2.  The  fact  that  the  plaintiff,  after  the 
ride  in  the  automobile  above  referred  to,  had 
an  attack  of  typhoid  fever,  cannot  be  held  to 
be  so  connected  with  the  failure  of  the  de- 
fendant to  stop  the  train  at  Irondale  as  to 
constitute  an  element  of  recoverable  damages 
in  this  case.  The  attack  of  typhoid  fever 
was  not  the  direct  consequence  of  the  negli- 
gence complained  ol  It  was  caused  by  a 
germi — a  thing  entirely  independent  of  the  de- 
fendant's negligent  act. 

A  blacksmith  prices  a  horse  by  careless 
shoeing.  The  horse,  by  reason  of  his  lame- 
ness, is  delayed  in  passing  through  a  forest, 
and  a  tree  falls  on  him  and  kills  him. 
"Such  injury  would  not  be  the  measure  of 
the  blacksmith's  liability."  Jaggard  on 
a^rts,  p.  375. 

[}]  If,  by  reason  of  the  defective  shoeing, 
the  horse  bad  lost  his  leg,  or  if  blood  poison 
had  set  in  and  killed  htm,  an  entirely  differ- 
ent proposition  would  be  before  us. 

In  the  Instance  first  supposed,  the  tree  was 
the  direct  cause  of  the  death  of  the  horse. 
In  the  instance  last  supposed,  the  loss  of  the 
1%  of  the  horse,  or  the  loss  of  his  life,  is 
traceable  directly  to  the  defective  shoeing. 
In  the  first  instance  supposed,  the  defective 
shoeing  was  the  remote,  and  the  falling  of 
the  tree  the  direct,  immediate  cause  of  the 
death  of  the  horse.  In  the  last  case  suppos- 
ed, the  loss  of  the  leg  or  life  of  the  horse  la 
directly  traceable  to  the  defective  shoeing  as 
its  immediate,  not  remote,  cause.  When  a 
person  is  already  sick,  feeble,  debilitated, 
or  is  ladling  in  physical  strength,  and, 
through  the  negligence  of  another.  Is  caus- 
ed to  do  some  act  which,  as  its  direct  re- 
sult, increases  such  sickness,  feebleness,  or 
debility,  or  which  causes  him  to  do  some  act 
beyond  his  physical  strength,  and  thus  pro- 
duces injury,  such  damages,  in  proper  cases, 
may  be  recovered. 

There  are  certain  diseases,  such  as  rheu- 
matism, la  grippe,  etc.,  which  common  expe- 
rience indicates  are  increased  in  intensity  by 
exposure  to  cold;  and  such  damages  are 
frequently  traceable,  as  its  direct  and  imme- 
diate result,  to  an  act  of  negligence.  Typhoid 
fever  is  caused  by  a  spedflc  germ,  and  the 
germ  la  always  the  direct  cause  of  the  dls- 


Whlle  In  this  case  the  testimony  of  the 
physician  indicates  that  a  person  in  a  weak- 
ened condition  Is  less  likely  to  resist  or  throw 
off  the  germ  of  typhoid  fever  than  is  a 
strong  and  healthy  jperson,  common  observa- 
tion indicates  that  the  strong  and  tlM 
healthy,  as  well  as  the  weak  and  debilitated, 
are  all  subject  to  this  disease.  Indeed,  the 
evidence  of  tliis  physician  shows  that,  in 
permitting  testimony  as  to  the  typhoid  fever 
with  which  plaintifr  was  attacked  after  the 
act  of  negligence  complained  of,  the  court 
opened  wide  the  door  of  speculation  and  per- 
mitted the  Jury  to  consider  testimony  which, 
at  best,  could  only  produce  doubt  and  uncer- 
tainty in  the  minds  of  the  best  trained  med- 
ical men  of  the  world. 

The  squib  case,  so  frequently  referred  to 
In  the  books,  has  nothing  to  do  with  the  tacts 
of  thiq  case.  In  the  squib  case  the  squib  did 
the  injury.  In  this  case  a  typhoid  germ  di- 
rectly caused  the  fever.  If,  on  the  way  to 
Irondale,  the  automobile  had  run  over  a 
bomb  which  an  anarchist  had  left  in  the 
highway,  and  the  bomb  bad  exploded  and  in- 
jured the  occupants  of  the  automobile,  the 
defendant  would  not  be  liable  for  that  in- 
jury. The  anarchist  who  left  the  bomb  there 
would  be  liable. 

We  are  not  dealing  here  with  a  case  where, 
through  an  act  of  negligence,  a  person  la 
carried  from  a  safe  place  into  a  dangerous 
place,  and  there  suffers  injury,  or  from  a 
healthy  locality  into  a  plague  stricken  place, 
and  there  takes  the  plague^  We  are  simply 
dealing  with  a  case  in  which  we  know — ^in  so 
far  as  human  science  can  tell  us — that  a 
person  has  had  a  case  of  typhoid  fever  caus- 
ed by  the  specific  germ  of  typhoid  fever. 
How  or  when  the  plaintUF  got  that  germ  in- 
to his  system  we  do  not  know,  neither  can 
we — nor  any  other  human  b^ng — truthfully 
say,  under  the  evidence  in  this  case,  what 
caused  the  plaintiff  to  succumb  to  the  attack. 
All  that  rests  in  pure  speculation.  This  is 
but  plain  common  sense  which  addresses  It- 
self to  the  plain  understanding  of  the  race. 

The  trial  court  erred  in  allowing  any  testi- 
mony as  to  the  plaintiff's  attack  of  typhcM 
fever.  Ll  ft  N.  B.  B.  Co.  v.  Quick,  125  Ala. 
653,  28  South.  14;  Montgomery  A  E.  Bail- 
way  Co.  V.  Mallette,  92  Ala.  209,  9  South. 
363;  B.  T.  V.  ft  O.  B.  B.  Co.  ▼.  Lockhart. 
79  Ala.  815. 

3.  There  cu«  some  other  questions  pre- 
sented by  this  record,  but,  in  view  of  what 
we  have  above  said,  we  do  not  think  it  neces- 
sary to  discuss  them. 

For  the  reason  above  set  oat,  the  Jadgmott 
of  the  trial  court  is  reversed,  and  the  canae  la 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

ANDERSON,  0.  X,  and  McCLELLAM  and 
HAYFIELD,  33^  concar. 
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(190  Ala.  S40 

BUTLER-KTSEB  MFG.  CO.   t.  CENTRAL 

OF  QBOEGIA  RX.  CO.  et  al.    (No.  567.) 
(Sapreme  Court  of  Alabama.     Dec  17,  1914.) 

1.  Detintje  €=»5— Right  of  Action— Titlk 

TO  PaoPBBTT. 

Plaintiff  in  detinue,  whose  evidence  at  most 
shows  only  an  equitable  claim  to  aome  onldenti- 
fied  part  of  the  cotton  claimed,  of  which  he  had 
never  been  in  possession,  cannot  recover,  since 
to  maintain  that  action  he  must  show  a  general 
or  special  property  in  the  cotton  claimed  or 
some  identified  part  thereof  and  the  right  to 
immediate  possession  and,  if  he  has  never  been 
in  possession,  must  show  a  legal  title. 

[Ed.  Note.— For  other  cases,  8e«  Detinue,  Cent. 
Dig.  H  B-9;    Dec  Dig.  «=>5.] 

2.  DKTiirtJK   ®=>5— Right   of  Actiok— Titl* 
TO  Pbopektt- Equitable  Title. 

Code  1907.  {  6039,  allowing  one  claiming  a 
legal  or  equitable  title  to  property  upon  which 
an  execution  or  attachment  has  been  levied  to 
assert  his  claim,  does  not  change  the  rule  that 
an  equitable  title  will  not  support  detinue  even 
when  a  claim  to  the  property  was  interposed 
by  a  third  person. 

[EA.  Note.— For  other  cases,  see  Detinue,  Cent 
Dig.  K  5-9;   I>ec  Dig.  <g=>5.] 

3.  Appkal  and   Erbob   <8=»1029  —  Habmless 
Ebbob  —  Plaintiff  Not  Bntitued  to  Re- 

COVEB 

A  plaintiff  who  could  not  recover  under  the 
evidence  admitted  or  offered  and  excluded  is  not 
prejudiced  by  errors  committed  at  the  trial. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4035,  4036;  Dec.  Dig.  «=» 
1029.] 

Appeal  from  Circuit  Court,  Coosa  County; 
S.  li.  Brewer,  Judge. 

Detinue  by  the  Butler-Kyser  Manufactur- 
ing Company  against  the  Central  of  Georgia 
Hallway  Company,  In  which  Weil  Bros,  inter- 
vene as  claimants.  Judgment  for  the  claim- 
ants, and  plaintiff  appeals.    Affirmed. 

Riddle,  Ellis  &  Riddle,  of  Goodwater,  for 
appellant.  George  A  Sorrell,  of  Alexander 
City,  for  appellees. 

MAXFIELD,  J.  Appellant  sued  appellee  in 
detinue  to  recover  64  bales  of  cotton.  Appel- 
lee railway  company  suggested  Well  Bros, 
as  claimants,  who  did  interpose  claims  to  the 
cotton  sued  for  as  Is  authorized  by  statute. 
Code  1907,  S§  3778-3792.  The  trial  resulted 
in  a  judgment  for  the  claimants,  from  which 
Judgment  plalntlfF  prosecutes  this  appeaL 

The  cotton  in  question  was  bought  from 
.Tarloua  farmers  who  raised  it,  by  a  mer- 
cantile firm  at  Kellyton,  Ala.,  and  sold  by 
tills  firm  to  a  bank  at  Alexander  City,  Ala., 
and  by  the  bank  sold  to  WeU  Bros.,  claim- 
ants, at  Montgomery,  Ala.,  and  was  in  the 
jrassession  of  the  railway  company  as  a  com- 
mon carrier,  when  the  plaintiff  had  it  seized 
under  Its  writ  of  detinue. 

The  plaintiff  seems  to  base  its  sole  claim 
and  title  to  the  property  upon  a  contract 
wUch  it  had  with  O.  D.  Mitchell  &  Co.  for 
tlie  sale  of  commercial  fertilizer,  by  which 
contract  O.  D.  Mitchell  &  Co.  were  to  sell 
tbe  fertlUi«r  to  the  farmers  and  take  their 


notes  for  the  purchase  price,  which  notes 
were  to  be  the  property  of  plaintiff  until  O. 
D.  Mitchell  &  Co.  had  paid  plaintiff  in  full 
the  purchase  price  of  the  fertilizer;  and  O. 
D.  Mitchell  &  Co.  were  to  collect  the  notes  as 
agents  of  plaintiff. 

(1)  The  trial  court  properly  gave  the  af- 
firmative charge  for  the  claimants.  The 
plaintiff  did  not  prove  title  to  a  single  bale 
of  the  cotton,  nor  did  it  offer  any  evidence 
which  was  excluded,  which,  it  allowed, 
would  have  proved  title  to  a  single  bale  of 
cotton.  The  most  that  plalntUTs  evidence 
tended  to  show  was  an  equitable  claim  to 
some  part  of  the  cotton,  but  as  to  which 
particular  part  or  bale,  there  was  no  evi- 
dence to  show,  or  tending  to  identify  it 
The  burden  was,  of  course,  on  the  plaintiff' 
to  prove  that  it  had  a  general  or  a  special 
property  in  the  cotton  or  some  identified  part 
thereof,  and  the  right  to  the  Immediate  pos- 
session, and.  If  It  has  never  had  tbe  actual 
I)osseBsion,  it  must  show  a  legal  title.  Reese 
V.  Harris,  27  Ala.  301;  Stoker  v.  Yerby,  11 
Ala.  322;  Hensley  v.  Orendorff,  152  Ala.  599, 
44  South.  869;  Keyser  v.  Maas,  111  Ala.  390, 
21  South.  346. 

[2]  An  equitable  title  will  not  support  an 
action  of  detinue.  Jones  v.  Anderson,  76  Ala. 
427;  Ballard  v.  Mayfleld,  107  Ala.  396,  18 
South.  29.  WhUe  the  statute  (Code,  {  6039) 
has  changed  the  rule  as  to  statutory  claim 
suits,  it  has  not  changed  the  rule  as  to  ac- 
tions of  detinue,  even  where  a  claim  la  inter- 
posed by  a  third  party.  It  is  limited  to  cases 
where  property  is  levied  on  under  attach- 
ments or  executions,  and  does  not  apply  to 
detinue  suits. 

We  do  not  intimate  that  the  plaintiff  In 
this  suit  showed  any  equitable  title  to  the 
cotton  In  question.  It  is  certain  that  it  did 
not  show  any  kind  of  valid  claim,  right,  or 
title  to  some  of  the  cotton;  nor  did  the  evi- 
dence show,  or  even  tend  to  show,  that  part 
to  wjilch  it  had  some  kind  of  claim,  and  that 
as  to  which  it  did  not  have  such  claim. 
There  was  no  attempt  in  the  complaint  to 
describe  or  identify  any  particular  bale  w 
bales  of  cotton. 

The  property  is  described  in  the  complaint 
as  follows: 

"Tbe  plaintiff  claims  of  the  defendant  the  fol- 
lowing personal  property,  to  wit:  Sixty-four 
bales  of  lint  cotton  in  the  possession  of  the  de- 
fendant at  Kellyton,  Ala.,  part  of  same  being  in 
a  car  or  two  cars  and  the  remainder  on  the 
platform  of  defendant's  depot  at  Kellyton,  and 
same  being  the  cotton  delivered  to  defendant  by 
O.  D.  Mitchell  &  Co^  or  Weil  Bros.,  or  both  of 
said  parties,  or  by  O.  F.  Parks  for  shipment" 

The  plaintiff  having  utterly  failed  to  show 
title  or  right  to  the  possession  of  the  cotton 
sued  for,  or  to  any  particular  bale,  it  could 
not  recover  In  this  action.  There  was  no 
room  or  place  for  the  application  of  tbe  doc- 
trine of  commingling  of. goods  against  the 
claimants.  It  was  wholly  immaterial  Ut  this 
case,  so  far  as  the  plaintiff  Is  concerned. 
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whether  it  had  paid  cash  to  the  bank  for  the 
cotton  or  had  bought  it  on  a  credit 

[3}  It  is  wholly  unnecessary  to  consider 
other  questions  raised  on  this  appeal.  1/ 
all  should  be  decided  in  favor  of  appellant, 
still  it  would  have  shown  no  right  to  a  ver- 
dict, and  the  error  would  be  without  possible 
injury  to  appellant 

AiSrmed. 

ANDERSON,  O.  J.,  and  SOMERVILLB  and 
GARDNER,  JJ„  concur. 


(ISO  Ala.  ni) 

STATE  ex  reL  CITY  OP  TDSKEGBB  r. 

COURT  OF  COM'RS  OF  MACON 

COUNTY.     (No.  560.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1814.) 

1.  Bbidoes  «==>5  —  Highways  e=>i.22  —  Spx- 
ciAi.  Road  and  Bbidok  Taxes— Statutes- 
Validity. 

Act  August  26,  1909  (Acts  1909  [Sp.  Sess.l 
p.  303),  S  2,  in  so  far  as  it  relates  to  special 
road  and  bridge  taxes  levied  under  Const,  g  215, 
subd.  "a,"  is  in  conflict  with  the  last  clause 
thereof,  and,  as  to  aucb  levies,  is  therefore  void. 
[Ed.  Note. — For  other  cases,  see  Bridges,  Cent 
Dig.  {  6 :  Dec.  Dig.  «=►  6 ;  Highways,  Cent. 
Dig.  U  380,  393;    Dec.  Dig.  <&=>  122.] 

2.  OFFICEBS    e=>    107— EXEBCISE    OF    POWEB— 

Statutes— Designation. 

It  is  not  necessary  for  public  officers,  in 
the  exercise  of  their  public  powers,  whether  gen- 
eral or  special,  to  expressly  declare  under  what 
provision  of  law  they  are  proceeding,  but  it  is 
enough  if  any  law,  in  fact,  authorizes  their  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Officers,  Dec. 
Dig.  *=»  107.] 

3.  Highways  ®=»  127— Taxes— Levy— Road 
AND  Bbidqe  Tax. 

Where  the  commissioner's  court  levied  first 
a  general  tax  to  the  constitutional  limit,  and 
afterwards,  without  reference  thereto,  levied  a 
special  road  and  bridge  tax  under  Const.  |  215, 
providing  that  any  county,  for  the  erection  of 
necessary  public  buildings,  roads,  or  bridges, 
may  levy  and  collect  such  special  taxes,  not  to 
exceed  one-fourth  of  1  per  cent.,  as  may  have 
been  or  may  hereafter  be  authorized  by,  law, 
which  taxes  so  levied  and  collected  shall  be  ap- 
plied exclusively  to  the  purposes  for  which  the 
same  were  so  levied  or  collected,  such  special 
tax  could  not  be  construed  as  a  mere  amendment 
of  the  general  levy  already  made  whereby  one- 
half  thereof  was  devoted  to  roads  and  bridges; 
the  full  per  cent  of  each  levy  having  been  sep- 
arately collected  and  separately  kept  and  ap- 
plied to  its  appropriate  uses. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  384;    Dec.  Dig.  «=»  127.] 

Appeal  from  Clrcalt  (Dourt,  Macon  County ; 
Lum  Duke,  Judge. 

Mandamus  by  the  City  of  Tuskegee  direct- 
ed to  the  Court  of  County  Commissioners  of 
Macon  County  to  require  them  to  pay  over  to 
the  city  a  share  of  certain  money  derived 
from  taxes  levied  by  Macon  county  for  road 
and  bridge  purposes  for  the  years  1911-13. 
From  an  order  denying  the  writ,  petitioner 
appeals.    Affirmed. 

The  answer  of  respondent  to  petition  and 
the  undisputed  evidence  shows  that  the  taxes 


in  question  were  levied  as  follows:  At  the 
June  term,  1911,  of  the  commissioners'  court 
of  Macon  county,  shown  by  the  record  of 
said  proceedings  kept  as  required  by  law,  the 
following  tax  levies  were  made,  and  the  fol- 
lowing order  entered: 

"On  motion  of  M.  E.  Aiken  it  was  ordered 
that  one-half  of  1  per  cent,  be  levied  and  col- 
lected'on  the  value  of  the  taxable  property  in 
the  county  as  shown  by  the  book  of  assessment, 
and  that  50  per  cent,  be  added  to  all  licenses  col- 
lected for  the  state,  for  the  nse  of  the  county, 
to  be  collected  at  the  same  time  and  in  the  same 
manner  that  state  taxes  and  licenses  are  col- 
lected." 

After  and  subsequent  to  the  above  order, 
the  following  appears  of  record: 

"On  motion  of  E.  W.  Harris,  it  was  ordered 
that  one-fourth  of  1  per  cent  be  levied  and  col- 
lected for  road  and  bridge  purposes  on  the  val- 
uation of  all  taxable  property  in  the  county  as 
shown  by  the  book  of  assessment" 

Like  levies  were  made  in  like  manner  for 
the  years  1912  and  1913,  and  for  ea<^  year 
under  said  levies  there  was  actually  collected 
a  general  tax  of  one-half  of  1  per  cent,  whldi 
was  used  for  general  purposes,  and,  in  addi- 
tion thereto,  a  tax  of  one-fourth  of  1  per 
cent,  which  was  set  apart  and  used  exclu- 
sively for  the  roads  and  bridges  of  the 
county. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant  B. 
H.  Powell,  of  Tuskegee,  for  appellee. 

SOMSatVILIiE.  J.  [1]  The  petitioner's 
claim  is  based  upon  the  provisions  of  section  2 
of  the  act  of  August  26,  1009  (Sp.  Sess.  Acts 
1909,  p.  303).  It  has  been  settled  by  our  de- 
cisions that.  In  so  far  as  that  act  relates  to 
special  road  and  bridge  taxes  levied  under  the 
authority  of  subdivision  "a"  of  section  215 
of  the  Constitution,  it  is  in  conflict  with  the 
last  clause  thereof,  and  is  therefore,  as  to 
such  special  levies,  inoperative  and  void. 
Board  of  Revenue  v.  State  ex  rel.  Birming- 
ham, 172  Ala.  138,  64  South.  757;  Commis- 
sioners' Court  V.  aty  of  Troy,  173  Ala.  442. 
58  South.  131,  274,  Ann.  Cas.  1914A,  771; 
Commissioners'  Court  v.  State  ex  reL  Tusca- 
loosa, 180  Ala.  479,  61  South.  4S1. 

[2]  The  petitioner  in  this  case  inslstB,  bow- 
ever,  that  the  order  levying  a  tax  of  one- 
fourth  of  1  Tpet  cent  on  all  the  taxable  prop- 
erty in  the  county  for  road  and  bridge  pur^ 
poses  was  not  a  special  levy  under  section 
215  of  the  Constitution,  but  was  a  mere 
amendment  of  the  g»ieral  levy  already  made, 
whereby  one-half  thereof  was  devoted  to 
roads  and  bridges. 

We  have  given  due  consideration  to  tbis 
theory,  but  we  can  discover  nothing  in  either 
the  form  or  the  relation  of  the  two  levies 
which  in  any  way  tends  to  support  it.  It  Is, 
of  course,  not  necessary  that  In  the  exercise 
of  public  powers,  whether  general  or  special, 
the  authorities  should  expressly  declare  un- 
der what  provision  of  law  they  are  proceed- 
ing, but  it  is  enough  if  any  law  authorizes 
their  action. 
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[S]  On  the  face  of  tlie  records  It  appears 
too  clear  for  serious  controversy  that  the 
commissioners'  court  levied  first  a  general  tax 
to  the  constitutional  limit,  and  afterwards, 
without  reference  to  this  general  tax,  a  special 
road  and  bridge  tax  under  section  21K  of  the 
Constitution.  And,  if  confirmation  were 
needed,  the  undisputed  evidence  shows  that 
the  full  per  cent  of  each  levy  was  separately 
collected,  and  separately  kept  and  applied  to 
its  appropriate  uses. 

It  results  that  the  rulings  and  Judgment  of 
the  trial  court  were  free  from  error,  and  the 
Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  HATFIELD  and 
QABDNBB,  JJ.,  concur. 


(190  Ala.  <99)       . 

COMPTON  et  aL  v.  COLLINS  et  aL 

(No.  S5&) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 

On  Application  for  Rehearing, 

Dec.  17,  1914.) 

1.  ITeruBT  «s9l8— DxFnriTioiN. 

Usury  is  th<j  rMult  of  a  covinous  contract 
entered  into  by  two  or  more  parties,  whereby 
one  party  is  to  receive  and  the  other  party  is  to 

{>ay,  for  the  use  of  money  loaned,  more  than  the 
egal  rate  of  interest 

[Ed.  Note.— For  other  cases,  see  Usury,  C!ent 
Dig.  {{.31-34,  36-88,  40;  Dec  Dig.  <S=>1S. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Usury.] 

2.  UsTJBT  *=»78— FoBiraruBB  or  Irmaxar— 

CEEDIT  to  PsINCIPAi. 

Where  defendants  under  a  contract  advanc- 
ed money  to  complainant  at  a  usurious  rate  of 
interest,  the  account  between  the  parties  would 
be  restated,  so  that  no  interest  should  be  allow- 
ed thereon,  and  so  that  the  principal  of  the  ac- 
oonnt  should  be  credited  with  the  payments 
made  by  the  complainant  as  they  were  made. 

[E^.  Note.— For  other  cases,  see  Usury,  Cent- 
Dig.  8  16T;  Dec.  Dig.  «=»7a] 

3.  UsuBT  «=»92— EquiTABLz  Relikf- DiSAi- 

I.OWANCE  OF  SELLEB'B  PBOFITB. 

In  a  suit  for  an  accounting,  defendants,  who 
under  a  usurious  contract  to  furnish  goods  to 
complainants  bad  charged  complainants  for 
niules  sold  to  them,  were  entitled,  upon  the  re- 
stated account  to  charge  only  what  they  paid 
for  them. 

[Hid.  Note.— For  other  cases,  see  Usury,  Cent 
IMig.  H  191-193,  196;  Dec.  Dig.  «=992.] 

4.  MovroAoxB  <=»117— Pathknt  or  Debt  or 
MoBTOAQOB— Rgbatk  Obiai:(kd  bt  Mobt- 
oaoeb. 

On  a  bill  for  an  accounting  under  a  mort- 
i;age  executed  in  consideration  of  a  usurious 
store  account  against  the  mortgagor  and  the 
payment  of  his  debts,  the  mortgagee  was  en- 
titled to  charge  the  amount  paid  to  a  debtor  in 
ftiQ  of  his  debt  with  interest  thereon;  but  if 
the  mortgagee  misled  the  morl^agor  as  to  the 
amount  paid  or  to  be  paid  to  the  debtor,  he  was 
not  In,  a  position  to  take  advantage  of  any  profit 
or  rebate  obtained  from  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec  Dig.  «=»117.] 
6.  Tbusts  «=s>101  —  Mobioaobx  as  Tbustek 

rOB  MOBTOAQOB. 

Under  a  mortgage  executed  by  one  in  em- 
barrassed financial  circumstacues  In  considera- 


tion of  his  usurious  account  with  the  mortgagee 
and  the  mortgagee's  assumption  of  certain  in- 
debtedness, the  mortgagee,  on  delivery  of  the 
mortgage  and  notes,  became  in  equity  the  trus- 
tee for  the  mortgagor  of  the  difference  between 
the  principal  of  the  mortgage  and  the  amount 
of  the  account  and  If,  in  paying  any  of  the  as- 
sumed indebtedness,  as  agent  for  the  mortgagor, 
the  mortgagee  made  any  profit,  the  mortgagor, 
as  cestui  que  trust  of  such  difference,  was  en- 
titled thereto. 

[Ed.  Note.— For  other  eases,  see  Trusts,  Ont 
Dig.  i  1S2 ;  Dec  Dig.  <S=>101.] 

6.  MOBTOAOXS  «s>377— ATTOBIfET'a  Fkk. 

Under  a  mortgage  note  providing  for  the 
payment  of  an  attorney's  fee  if  it  became  nec- 
essary to  employ  an  attorney  to  collect  the 
amount  due  thereon,  the  assignee  of  the  mort- 
gage could  not  charge  an  attorney's  fee  for  send- 
ing an  attorney  to  Virginia  to  collect,  where  the 
mortgagor  himself  arranged  the  sale  of  the  land, 
so  that  the  collection  could  have  been  made 
through  a  bank  in  Virginia. 

[Ed.  Note.— For  other  cases,  see  Mortrages, 
Cent  Dig.  H  1133-1136;  Dec  Dig.  «=377.J 

7.  MOBTOAOES  «=»304— PaTMKNT  —  PUBOHASB 

or  Mobtoaoob's  Intebest  ob  Equity. 

Complainant,  in  a  suit  for  an  accounting 
and  to  redeem  from  a  mortgage,  had  executed  a 
mortgage  on  practically  his  entire  estate,  con- 
sisting of  large  tracts  of  realty,  in  consideration 
of  a  usurious  account  against  him  by  the  mort- 
gagee and  the  mortgagee's  assumption  of  cer- 
tain of  his  debts,  and  thereafter  complainant, 
by  arrangement  with  the  mortgagee,  sold  his 
interest  or  equity  in  a  tract  supposed  to  contain 
about  2,200  acres,  worth  at  least  $20  ai;  acre, 
to  a  clerk  in  the  employ  of  the  mortgagee,  whose 
information  as  to  complainant's  financial  em- 
barrassment had  been  vquired  through  deal- 
ings between  the  parties,  for  about  $16  an  acre, 
and,  when  it  was  afterwards  surveyed  and  found 
to  contain  only  about  2,000  acres,  the  mortgagee 
who  bad  loaned  the  purchase  money  to  its  clerk 
reduced  the  mortgagor's  credit  by  about  $3,000 
and  credited  the  clerk,  its  purchaser,  with  that 
amount.  Held,  in  view  of  complainant's  finan- 
cial condition,  his  dependency  on  the  mortgagee, 
and  the  opportunity  for  pressure  upon  him  in 
the  transaction,  that  the  mortgagee  would  not 
be  allowed  to  exact  such  reduction. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C!ent  Dig.  |S  804,  872;  Dec  Dig.  «s>304.] 

8.  USTTBT  *=»75—AcooTTNT— Effect. 

In  such  case,  the  fact  that  the  usurious  ac- 
count was  brought  into  the  mortgage  and  con- 
solidated with  the  assumed  debts  of  the  mort- 
gagor which  were  not  themselves  tainted  with 
usury  did  not  render  such  debts  usurious. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  f  148;  Dec  Dig.  <e3>75.] 

On  Application  for  Rehearing. 

9.  UsUBT    «=»7&— TbANSACTIOXS    ArFEOTKD— 

Interest. 

In  such  suit  where  parts  of  the  usurious 
account  carried  forward  into  the  account  of  the 
succeeding  year  were  not  tainted  with  usury 
And  were  due  and  collectible  on  January  1,  1901, 
they  were  not  tainted  with  usury,  and  the  mort- 
gagee was  entitled  to  interest  thereon  from  that 
date,  treated  as  the  first  item  of  the  account  of 
that  year,  and  to  have  payments  made  or  cred- 
its applied  to  the  account  of  that  year  applied 
first  to  that  part  of  the  account. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  f  148;   Dec  Dig.  «=»75.] 

Appeal    from    Chancery    Court,    Marengo 
County;  Thomas  H.  Smith,  Chancelloi; 
Bill  by  C.  W.  Collins  and  another  against 
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J.  F.  Compton  and  the  firm  of  Mayer  Bros., 
lo  restrain  the  sale  of  certain  lands,  and  for 
a  discovery  aod  an  accounting,  to  relieve  the 
Indebtedness  of  any  usury,  and  to  redeem 
from  a  mortgage.  Decree  for  complainants, 
and  respondents  appeaL  Beversed  and  re- 
manded. 

Pettus,  Fuller  &  Lapsley,  of  Selma,  and 
Ben  F.  Elmore  and  Henry  McDanlel,  both  of 
Demopolls,  for  appellants.  George  Pegram, 
of  Faunsdale,  and  Allen  &  Bell,  of  Birming- 
ham, for  appellees. 

DB  GBAFFBNBIED,  J.  Mr.  Charles  W. 
C!ollins,  who  is  now  over  80  years  of  age,  was 
at  one  time  owner  of  a  plantation  consisting 
of  several  thousand  acres  of  land  and  which 
was  situated  in  the  lime  lands  of  Hale  coun- 
ty. These  lands  were  fertile  and  productive 
of  those  crops  which  are  accustomed  to  be 
grown  in  what  la  known  as  the  "Canebrake 
Section"  of  Alabama.  A  good  many  years 
ago  Mr.  Collins  found  that  bis  extensive 
farming  operations,  through  the  changes 
which  new  conditions  had  created,  had  heav- 
ily Involved  him  in  debt,  and  since  that  time 
his  history,  and  the  history  of  his  lands,  as 
shown  by  this  record,  have  been  the  history 
of  a  section  which  is  turning  from  large  own- 
erships to  small  ownerships  in  land;  the 
history,  in  short,  of  a  section  in  which  the 
large  landowner  is  being  eliminated  and  the 
small  landowner  Is  taking  his  place.  In  bis 
efforts  to  extricate  himself  from  his  finan- 
cial embarrassments,  Mr.  Collins  began  to 
make  sales  of  parts  of  his  lands,  and  this 
policy  was  pursued  until  there  remains  to 
him  something  over  1,000  acres.  This  is,  of 
course,  a  large  tract  of  land ;  but  its  size  is 
modest  when  compared  with  his  former  hold- 
ings. 

[1, 2]  We  gather  from  this  record  that  dur- 
ing the  period  of  bis  long  embarrassment 
Mr.  Collins  was  forced  to  become  indebted  to 
many  people.  Some  of  these  creditors  were 
mortgage  companies  to  which  he  made  mort- 
gages on  some  of  his  lands ;  one,  at  least,  of 
them  was  a  lady  who  resided  in  New  Tork, 
while  some  of  them  were  his  immediate 
neighbors  and  relatives.  During  this  period, 
Mr.  Collins  began  to  do  business  with  Mayer 
Bros.,  a  large  mercantile  partnership  which 
did  business  at  Demopolls,  Ala.,  and  which, 
for  the  purposes  of  this  opinion,  was  compos- 
ed of  two  brothers,  Morris  Mayer  and  Lud- 
wig  Mayer,  and  one  H.  B.  Pake.  Morris 
Mayer  and  Ludwig  Mayer  are  dead.  H.  B. 
Pake  still  lives,  but  he  was  not,  when  this 
bill  was  filed,  a  member  of  the  firm,  or  in 
any  way  interested  in  it  We  take  it  from 
this  record  that  Morris  Mayer  and  Ludwig 
Mayer  were,  when  Mr.  Covins  opened  up  the 
account  with  the  firm,  men  who,  like  Mr. 
Collins,  were  of  advanced  age,  and  we  also 
take  it  that  Mr.  Collins  and  the  members  of 
the  firm  of  Mayer  Bros,  had  known  each  oth- 
er for  many  years.    While  Mayer  Bros,  seem 


to  have  been  possessed  of  large  means,  we 
gather  from  the  record  that  their  business 
was,  essentially,  that  of  merchants,  and  noc 
that  of  money  lenders.  The  business  of  Mr. 
Collins  was  such  that  he  required  not  only 
supplies  from  the  store  of  Mayer  Bros.,  but 
he  also  required  some  of  their  cash,  and  an 
arrangement  was  entered  into,  when  Mr. 
Collins  began  to  do  business  with  them, 
whereby  the  account  of  Mr.  CoUlna — and, 
when  we  say  "account,"  we  mean  "store  ac- 
count"— ^became  tainted  with  usury.  The 
chancellor  so  found  upon  the  evidence,  and 
in  that  finding  we  sustain  him.  We  do  this 
with  full  recognition  that  "usury"  la  the  re- 
sult of  a  covinous  contract  entered  into  by 
two  or  more  parties,  whereby  one  party  Is  to 
receive  and  the  other  party  is  to  pay,  for  the 
use  of  money  loaned,  more  than  the  legal 
rate  of  Interest  While  we  doubt  whether 
Mayer  Bros,  were  desirous  of  a'dvanclng  casta 
to  Mr.  Collins  at  even  the  usurious  rate 
which  they  charged  him — and  which  he 
agreed  to  pay — nevertheless  the  contract  was 
made,  and  we  are  of  the  opinion  that  the 
chancellor  properly  held  that  the  account 
which  Mr.  Collins  had  with  Mayer  Bros, 
from  year  to  year  should  be  restated,  that 
no  Interest  should  be  allowed  on  this  ac- 
count and  that  the  principal  of  the  account 
ahonld  be  credited  with  the  payments  which 
were  made  by  Mr.  Collins  as  th^  were 
made. 

In  this  state  the  usurer  is  forbidden  Inter- 
est, and  the  payments  made  by  the  debtor 
are  credited  upon  the  principal,  both  In  ac- 
tions at  law  and  in  suits  in  equity,  and  with- 
out regard  to  who  is  the  actor  In  the  pro- 
ceedings. This  penalty  was  imposed  by  the 
Legislature  upon  contracts  tainted  with  usu- 
ry, and  It  Is,  of  course,  the  plain  duty  of  the 
courts  to  Inflict  the  penalty. 

[3]  We  are  not  disposed  to  think,  however, 
that  any  of  the  Items  on  the  account  of 
Mayer  Bros,  against  Mr.  Collins  were  false- 
ly charged  upon  the  account  On  account  of 
the  financial  embarrassment  of  Mr.  Collins, 
bis  account  was  probably  not  so  attractive  to 
Mayer  Bros,  as  was  the  account  of  an  unem- 
barrassed customer  with  unimpaired  credit 
and,  as  the  opportunity  thus  presented  by 
Mr.  Collins'  situation  appealed  to  the  cupid- 
ity of  the  members  of  the  firm,  an  usurious 
arrangement  was  the  result ;  but  we  are  not 
of  the  opinion  that  the  evidence  sustains  the 
argument  that  Mayer  Bros.,  at  any  time, 
charged  Mr.  Collins  on  their  store  account 
with  articles  which  he  did  not  purchase  from 
or  through  them.  Through  their  usurious 
contract  Mayer  Bros,  attempted  to  make  an 
unlawful— and,  under  the  law,  an  oncon- 
sclonable — profit  out  of  Mr.  Collins,  on  the 
cash  advanced  to  him  from  their  store ;  but 
In  our  opinion,  the  articles  charged  upon  the 
account  were  In  fact  obtained  by  Mr.  Col 
Ilns.  This  statement  applies  to  the  item  of 
seven  mules  which  appears  upon  the  account 
We  are  satisfied  that  Mr.  Collins  obtained 
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from  Mayer  Bros,  the  seven  mules — not  five 
— and  that  those  seven  mules  should  be 
charged  upon  the  restated  account  at  what 
Mayer  Bros,  paid  for  them.  There  are  items 
upon  the  account,  to  which  we  make  specific 
reference  below,  which  should  .not  be  upon 
the  account;  but  these  items  are  in  the  na- 
ture of  charges  for  Interest  or  attorneys' 
fees,  and  are  not  charges  for  merchandise 
or  property  which  Mr.  Collins  did  not  obtain 
from  Mayer  Bros.  In  so  far  as  the  store  ac- 
count is  concerned,  the  items  charged  there- 
on as  having  been  sold  to  Mr.  Collins  were, 
in  all  human  probability,  obtained  by  him. 
While  there  may  never  have  been  a  techni- 
cal statement  of  the  account  between  Mayer 
Bros,  and  Mr.  ColUns,  statements  were  from 
time  to  time  rendered  to  him,  and  we  are  not 
inclined  to  think  that  items  appeared  upon 
those  statements  as  representing  things  sold 
to  Mr.  Collins  unless  they  were  in  fact  sold 
to  blm.  An  error  may  have  inadvertently 
crept  Into  the  statement,  but  we  hardly  think 
that  an  error  so  great  as  the  value  of  two 
mules  could  have  crept  into  the  account. 

1.  After  Mr.  Collins  had  thus  been  dealing 
with  Mayer  Bros,  for  several  years,  his  finan- 
cial situation  and  pressure  from  creditors  in- 
dicated to  him  the  necessity  of,  so  far  as  pos- 
sible, consolidating  his  Indebtedness  and  of 
arranging  a  long  loan.  To  this  end  he  em- 
ployed an  attorney  to  negotiate  for  him  a 
loan  for  a  large  amount  for  a  period  of  five 
years,  the  loan  to  be  secured  by  a  mortgage 
on  bis  Alabama  lands.  Efforts  were  made 
to  secure  this  money  from  some  corporation 
engaged  In  the  business  of  lending  money,  but 
these  efforts  were  unsuccessful.  EHnally, 
Mayer  Bros,  agreed  to  lend  Mr.  Collins  $24,- 
956.43  on  five  years'  time,  with  Interest  at 
the  rate  of  8  per  cent  per  annum.  To  this 
end  a  mortgage  was  executed  and  delivered 
by  Mr.  Collins  and  his  wife  to  Mayer  Bros. 
This  mortgage  covered  all,  or  substantially 
all,  of  the  real  estate  of  Mr.  Collins  in  Ala- 
bama, and  secured  the  following  notes,  viz.: 
An  interest  note  of  $1,868.88,  due  December 
1,  1904.  Three  Interest  notes  of  $1,966.51, 
due,  respectlTely,  on  December  1,  1905,  1906, 
and  1907.  And  one  note  for  126,852.94,  being 
for  the  principal,  $24,956.43,  and  $1,966.51  in- 
terest, due  December  1,  1908.  The  papers  all 
bear  date  December  28,  1903,  and  the  interest 
represented  by  the  above  notes  on  $24,956.43 
Is  8  i>er  cent  per  annum. 

The  principal  of  $24,956.43,  of  the  above  In- 
debtedness, represented  the  following  items: 
$2,200  claimed  to  have  been  paid  to  Davies 
&  Bro.  $2,600  claimed  to  have  been  paid  to 
one  Gage.  $902.47  claimed  to  have  been  paid 
to  one  Metzger.  $2,332  claimed  to  have  been- 
paid  to  one  Marx.  $1,102.21  claimed  to  have 
been  paid  to  Davies  &  Bro.  $660  claimed  to 
have  been  paid  to  one  Gilder.  $500  claimed 
to  bare  been  paid  to  one  Oilder.  $751.81 
claimed  to  have  been  paid  to  one  Nelson. 
$878  claimed  ta  byve  been  paid  to  one  Iknst 


$1,466.75  claimed  to  have  been  paid  to  R.  H. 
&  W.  C.  Agee.  $344.31  claimed  to  have  been 
paid  on  a  Judgment  The  balance  of  the 
$24,956.43,  viz.,  about  $11,219.88,  was  repre- 
sented by  the  balance  claimed  by  Mayer  Bros, 
to  be  due  them  by  Mr.  Collins  on  bis  account 
with  them,  including  usurious  interest  which 
had  been  charged  to  him  by  them  and  pos- 
sibly one  or  two  Items  which  are  not  above 
enumerated  as  having  been  paid  out  by 
Mayer  Bros,  when  this  mortgage  was  made. 

[4]  2.  The  Item  of  $2,200,  to  which  we  have 
above  referred,  claimed  to  have  been  paid 
Davies  &  Bro.,  was  not  paid  to  them  on  the 
day  the  mortgage  was  made.  It  was  Mr.  Col- 
lins' understanding  either  that  it  had  been 
paid  or  that  it  would  be  paid  in  full.  Some 
time  later,  however,  Mayer  Bros,  paid  to 
Davies  &  Bro.  the  sum  of  $2,250  in  full  of 
said  debt  In  our  opinion  Mr.  Collins  Is 
chargeable  with  that  $2,250  from  the  date  of 
its  payment  and  interest  thereon  at  the  rate 
of  8  per  cent  per  annum. 

The  members  of  the  firm  of  Davies  &  Bro. 
were  related  to  Mr.  ColUns,  and  If  Mayer 
Bros,  misled  him  as  to  the  amount  which 
they  paid  Davies  &  Bro. — or  would  in  the  fu- 
ture pay  them — they  are  not  in  a  position  to 
take  advantage  of  the  rebate  which  they  ob- 
tained from  Davies  &  Bro. 

[6]  When  Mr.  Collins  executed  the  notes 
and  mortgage  to  which  we  have  above  re- 
ferred, and  delivered  them  to  Mayer  Bros., 
they  became,  in  equity,  his  trustees  of  a 
fund  which  amounted  to  the  difference  be- 
tween the  principal  of  $24,956.43,  and  the 
amount  of  their  usurious  account  <uid  if,  in 
paying  any  of  the  debts  above  referred  to — 
they  represent  the  debts  which  Mayer  Bros, 
claim  to  have  canceled  with  said  sum — ^Mayer 
Bros,  made  any  profit  then,  ex  aequo  et  bono, 
Mr.  Collins,  the  cestui  que  trust  of  the  fund, 
is  entitled  to  the  rebate.  After  the  execu- 
tion and  delivery  of  the  notes  and  mortgage, 
the  sum  left  in  Mayer  Bros.'  hands,  over  and 
above  their  account  was  a  sum  in  their 
hands  which  belonged  to  Mr.  Collins  and 
not  to  Mayer  Bros.  In  paying  off  the  above 
scheduled  debts,  Mayer  Bros,  were  represent- 
ing, not  themselves,  but  Mr.  Collins. 

[6]  3.  Under  the  evidence  in  this  case,  we 
think  that  the  chancellor  correctly  found  that 
Mr.  Collins  is  not  chargeable  with  the  item 
of  $660  paid  to  Mr.  B.  J.  Gilder.  Mr.  Collins 
perfected  a  sale  of  certain  lands  In  the  state 
of  Virginia.  Upon  these  lands  Mr.  Collins 
had  made  a  mortgage  to  Mrs.  Rachel  Mayer, 
of  New  Tork,  which  had  been  assigned  to 
Mayer  Bros.  After  this  sale  of  the  Virginia 
lands  had  been  arranged  by  Mr.  Collins,  May- 
er Bros,  saw  proper  to  send  Judge  Gilder, 
who  was  then  a  practicing  attorney,  to  Vir- 
ginia, to  collect  the  money  due  on  the  Rachel 
Mayer  mortgage  and  to  release  the  lands 
from  the  mortgage.  The  note  which  was  se- 
cured by  the  Rachel  Mayer  mortgage  pro- 
vides for  the  payment  of  an  attorney's  fee  if 
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It  becomes  necessary  to  employ  an  attorney 
to  collect  the  amount  due  on  It,  and  tbe  mort- 
gage provides  for  the  payment  of  an  attor- 
ney's fee  in  the  event  of  a  sale  of  the  lands 
described  in  the  mortgage,  under  the  power 
of  sale  contained  in  the  mortgage.  There 
was  no  sale  of  the  lands  under  the  power  con- 
tained in  the  mortgage,  and  Mayer  Bros, 
were  under  no  necessity  to  send  an  attorney 
to  Virginia  to  collect  their  money  out  of  the 
proceeds  of  the  sale  of  the  Virginia  lands. 
It  is  evident  that,  as  Mr.  Collins  himself 
arranged  a  sale  of  the  Virginia  lands,  this 
collection  could  have  been  made  through,  the 
medium  of  a  bank  in  Virginia,  and  that  Mr. 
Collins  should  not  be  required  to  pay  the  fee 
of  an  attorney  employed  by  Mayer  Bros.,  un- 
der the  circumstances  named.  At  the  time 
of  the  employment  of  this  attorney,  Mr.  Col- 
lins, with  all  of  his  property  wrapped  np  in 
mortgages  and  covered  by  liens,  was  strug- 
gling to  meet  the  just  demands  of  his  credi- 
tors, and  while  Mayer  Bros,  had  the  right,  if 
they  saw  proper,  under  the  circumstances 
named,  to  indulge  in  the  luxury  of  sending  an 
attorney  to  Virginia — and  we  do  not  ques- 
tion the  fact  that  he  earned  his  fee — ^they  had 
no  right,  even  under  the  letter  of  their  bond, 
to  employ  one  to  go  to  Virginia  at  the  ex- 
pense of  Mr.  Collins.  While  we  do  not  be- 
lieve that  this  employment  of  an  attorney 
grew  out  of  any  desire  on  the  part  of  Mayer 
Bros,  to  inflict  useless  punishment  upon  Mr. 
Collins,  it  did  grow  out  of  a  not  well-ground- 
ed fear  that  something  might  happen  to  the 
proceeds  of  the  sale  of  the  Virginia  lands 
if  Mayer  Bros,  were  not  there  on  the  spot 
when  the  sale  was  consummated.  In  other 
words,  the  employment  of  an  attorney  grew 
out  of  a  lack  of  proper  business  trust  on  the 
part  of  Mayer  Bros.;  and  for  the  result  of 
this  not  well-founded  business  timidity  Mr. 
Collins  should  not  be  required  to  pay. 

4.  There  appears  on  the  account  of  Mayer 
Bros,  with  Mr.  Collins  credited,  as  of  Novem- 
ber 8,  1901,  a  mortgage  for  $2,000,  and  on 
December  4,  1901,  he  is  charged  with,  "To 
cash  from  bills  receivable,"  ?2,000.  We  are 
satisfied  from  the  evidence  that  the  truth  of 
this  matter  is  that  these  two  items  refer  to 
the  same  thing,  and  that  they  otfset  each 
other.  We  are  not  of  the  opinion  that  Mayer 
Bros,  intended  to  be  dishonest  with  Mr.  Col- 
lins, and  we  think  that  the  testimony  of  Mr. 
Bley  furnishes  a  reasonable  and  truthful 
explanation  of  this  debit  and  credit  Mr. 
Bley  testified,  in  substance,  that  Mr.  Collins 
made  this  mortgage  for  the  purpose  of  rais- 
ing a  sum  of  money  to  pay  certain  pressing 
debts.  These  debts  amounted,  it  was  thought, 
to  $2,000 ;  but  in  reality  they  were,  after  the 
papers  were  executed  and  delivered,  ascer- 
tained to  be  only  $1,750.  Mayer  Bros,  paid 
these  debts,  and  they  appear  as  items  on  the 
iccount  The  account  had  been  credited  with 
the  mortgage  for  $2,000,  and,  to  make  the 
jx)0ks  qpeak  the  exact  truth,  the  mortgage 


was  charged  back  on  the  account,  titnis  leav- 
ing the  debt  of  Mr.  Collins  at  what  it  really 
was,  viz.,  $1,760. 

5.  Mayer  Bros.,  we  think,  with  the  approv- 
al of  Mr.  Collins,  and  at  bis  request,  paid  to 
the  attorneys  of  Metzger  the  sum  of  $902.47, 
which  we  have  listed  above.  This  sum  In- 
cludes an  attorney's  fee  and  a  large  adver- 
tising bill ;  but  Mayer  Bros,  had  no  Interest 
In  this  matter,  and  we  are  satisfied  that  they, 
not  only  paid  that  money,  but  that  there  was 
no  "usury  in  that  transaction.  The  evidence 
also  satisfied  us  that  the  sums  which  we  have 
above  set  out  as  having  been  paid  to  Oage, 
Marx,  Nelson,  Ernst,  R.  H.  &  W.  C.  Agee,  $1,- 
102.21  Judgment  to  Davles  &  Bro.,  and  the 
$344.31  noted  as  having  been  paid  on  a  Judg- 
ment, were  in  fact  paid,  and  that- there  was 
no  usury  in  any  of  those  transactions,  miete 
Is  no  dispute  between  the  parties  as  to  the 
correctness  of  the  item  of  $500  paid  Judge 
E.  J.  Gilder  as  a  fee  for  preparing  the  papers 
evidencing  the  loan  of  $24,956.4i3. 

6.  We  agree  with  the  chancellor  In  his  find- 
ing that  Mr.  Compton,  who  bought  the  mort- 
gage for  $24,956.43  from  Mayer  Bros.,  Is  not 
in  a  position  to  claim  that  Mr.  Collins  Is  eft- 
topped  from  setting  up  usury  In  his  transac- 
tions with  Mayer  Bros.  We  make  this  an- 
nouncement without  going  Into  the  reasons 
for  this  conclusion.  We  have  arrived  at  this 
conclusion  after  a  careful  examination  of  all 
the  evidence  In  the  case,  and  a  discussion  of 
the  subject  would  simply  Involve  a  discus- 
sion of  the  evidence.  The  parties  to  the 
cause  are  familiar  with  the  evidence,  and  a 
mere  discussion  of  it  at  our  hands  would 
serve  no  useful  purpose. 

[7]  7.  On  March  4,  1908,  a  sale  of  what  is 
known  as  the  Manning  Place  was  arranged 
by  Joint  agreement  of  Mayer  Bros,  and  Mr. 
Collins,  to  James  F.  Compton.  The  Manning 
Place  was  supposed  to  contain  2,200  acres 
of  land.  It  originally  belonged  to  a  tract  of 
about  4,000  acres,  which  was  bisected  by  Big 
Prairie  creek.  The  lands  lying  north  of  this 
creek,  several  years  before  this  time,  bad 
been  sold  to  Ivey  F.  Lewis,  and  some  part  of 
the  land  had  been  sold  to  B.  M.  Alien.  The 
land  conveyed  to  Compton  comprised  the 
lands  situated  in  certain  sections  bounded 
on  the  north  by  Big  Prairie  creek  and  on  the 
south  by  the  Pralrlevllle  and  Laneville  Road. 
The  evidence  all  shows  that  the  Manning 
Place  was  a  well-known  and  reasonably  well- 
defined  plantation,  and  we  think  that  the  evi- 
dence shows  beyond  controversy  that  at  the 
time  of  this  conveyance  to  Compton  the  lands 
were  worth  at  a  minimum  not  less  than  $20 
per  acre.  In  discussing  this  matter,  we  shall 
treat  this  purchase  of  the  Manning  Place  as 
if  it  had  been  made  by  Mayer  Bros,  direct. 
Compton  was  a  clerk  in  the  employ  of  Mayer 
Bros.,  and  he  not  only  knew  all  about  this 
matter,  but  he  also  knew  all  about  the  state 
of  the  account  of  Mayer  Bros,  with  Mr.  Col- 
lins ;  and  we  are  also  satisfied  that  he  must 
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hare  known  all  about  the  financial  situation 
of  Mr.  Collins.    Indeed,  throng  his  deals  wltb 
Mayer  Bros,  and  Mr.  Collins,  te  finally  be- 
came possessed  of  Mayer  Bros.'  indebtedness 
against  Mr.  Collins,  and  also  of  the  Manning 
Place,  representing,  in  all,  an  investment  by 
Compton  of  something  like  $50,000.     If  the 
purchase  of  the  indebtedness  of  Mayer  Bros, 
against  Mr.  Collins,  and  the  Manning  Place, 
by  Mr.  Compton,  were  made  by  him  for  his 
sole  benefit — if,  In  such  purchase,  he  was 
not.  In  fact,  Mayer  Bros. — ^then  Mr.  Compton 
made  this  purchase  of  the  indebtedness  of 
Mayer  Bros,  and  the  Manning  Place  because 
he  saw  an  inviting  field  in  which  to  engage 
his  attention  and  from  which,  as  a  business 
man,  he  could  safely  look  for  large  returns. 
Undoubtedly,  when  this  sale  of  the  Manning 
Place  was  arranged,  Mayer  Bros  had  been 
led,  by  their  dealings  from  year  to  year  with 
Mr.  Collins,  into  arrangements  which  had 
locked  up  a  large  part  of  their  capital  in  se- 
curities  which  were   probably   giving   them 
grave  concern,  and  which,  from  the  stand- 
point of  merchants  who  need  quick  assets, 
were  not  desirable;    and  we  think  that  the 
record  shows  that,  when  the  Manning  Place 
was  sold,  Mayer  Bros,  had  become  timid  of 
their   dealings  with   Mr.   Collins  and  were 
anxious  to  change  at  least  the  form  of  a 
large  part  of  his  indebtedness.    If  Mr.  Comp- 
ton made  the  purchase  to  which  we  have 
above  referred — ^and  we  raise  no  point  on 
that  matter,  and  accept  the  statement  that 
he  did  make  the  pnrdiase  for  his  own  per- 
sonal benefit  as  the  truth — he  bought  the 
Manning  Place  under  such  circumstances  as 
place  him  in  Mayer  Bros.'  shoes,  and  that 
purchase  must  carry  with  it  the  same  bur- 
dens  as  if  Mr.   Collins  had   conveyed  his 
equity  of  redemption  in  the  Manning  Place 
direct  to  Mayer  Bros.    While  Mr.  Compton 
was  not  a  member  of  the  firm  of  Mayer 
Bros.,  he  was  in  their  active  employ,  and  in 
this  matter  he  became  the  beneficiary  of  the 
sale   of   a   valuable   plantation   which   was 
brought  about  by  pressure  from  the  firm  of 
which  he  was  an  employ^.    The  business  pre- 
cautions and  fears  of  Mayer  Bros.,  and  not 
a   wanton  desire  or  Intent  to  oppress,  may 
have  produced  the  pressure,  but  the  pressure 
was  there,  and  it  is  the  business  of  courts  of 
equity,   when   oppression,   no    matter   from 
what  cause  It  may-  arise,  is  shown,  to  see  to 
It  that  no -undue  advantage  is  derived  there- 
by.   Courts  of  equity  are  watchful  of  releases 
by  mortgagors  to  mortgagees,  of  their  equi- 
ties of  redemption  in  lands,  and,  when  there 
is  a  sale  at  a  consideration  which  would  be 
deemed  unreasonable  if  the  transaction  were 
between  oOier  parties  dealing  with  similar 
property  in  the  vicinity,  such  a  sale  will  not 
he  upheld.    In  this  case  there  was  "power  on 
one  side  and  weakness  on  the  other,"  and  in 
our  opinion  the  chancellor  properly  held  that 
tbe  account  of  Mayer  Bros,  should  remain 
credited  with  the  $35,000,  the  amount  with 


which  it  was  originally  credited,  as  the  price 
of  the  Manning  Place.  Goree  v.  Clemeoix.  94 
Ala.  337,  10  South.  906;  Stoutz  y.  Rouse,  84 
Ala.  309,  4  South.  170.  When,  through  May- 
er Bros.,  the  sale  of  the  Manning  Place  was 
effected,  the  place  was  supposed  to  contain 
2,200  acres.  Mr.  ColUns  wanted  $35,000  for 
his  Manning  Place,  and  $35,000  divided  by 
2,200  (acres)  gives  $15.91  per  acre.  When 
the  price  was  agreed  upon,  it  was  in  writing, 
signed  by  Mayer  Bros.,  Mr.  Compton,  and 
Mr.  Collins  agreed  that  the  purchase  price 
was  $15.91,  per  acre,  and  the  writing  con- 
tinues as  follows: 

"In  conrideration  of  the  purchase  of  what  is 
known  as  the  Manning  Place  in  Hale  county, 
Alabama,  supposed  to  contain  twenty-two  hun- 
dred (2,200)  acres,  br  Jas.  F.  Compton,  from 
C.  W.  Colllna  at  and  tor  the  price  of  $15.91,  per 
acre,  as  soon  as  a  survey  of  said  plantation  is 
had  and  the  number  of  acres  ascertained,  May- 
er Brothers,  agrees  to  release  and  discham 
from  their  mortgage  executed  to  them  by  G.  W. 
Collins,  Bald  real  estate  upon  a  settlement  to 
be  then  had  with  said  Compton  and  to  credit 
the  indebtedness  and  mortgage  of  said  C.  W. 
Colluis  with  the  purchase  price  of  said  real  es- 
tate when  the  acreage  is  ascertained,  at  $15.91 
per  acre.  The  said  0.  W.  Colling  agrees  and 
covenants  to  sell  and  does  hereby  sell  said  Man- 
ning plantation  snppoaed  to  contain  twenty-two 
hundred  (2,200)  acres  to  said  Compton  at  the 

fnrchase  price  of  $15.01  per  acre  and  said  3em. 
'.  Compton  ai^rees  and  covenante  to  settle  and 
pay  for  said  land  at  and  for  said  sum  of  $16.91 
per  acre." 

When  the  above  agreement  was  made,  a 
conveyance  from  C.  W.  Collins  and  wife  to 
James  F.  Compton,  reciting  a  consideration 
of  $35,000  for  the  Manning  Place,  was. pre- 
pared, and  was  signed  and  delivered  by  Mr. 
Collins  to  Mr.  Compton.  Thereupon  Compton 
was  placed  in  possession  of  the  Manning  Place 
and  became  Its  owner.  Without  making 
a  survey  as  contemplated  in  the  above  agree- 
ment, Mr.  Compton,  according  to  the  testi- 
mony, paid  to  Mayer  Bros.  $5,000  on  the  pur- 
chase of  the  Manning  Place  and  executed  to 
them  his  notes  secured  by  mortgage  on  the 
Manning  Place  for  the  balance  of  the  pur- 
chase money.  Something  like  a  year  after 
the  above  transaction  had  thus  been  appar- 
ently closed,  Mayer  Bros,  or  Mr.  Compton 
had  the  Manning  Place  surveyed,  and  ascer- 
tained that  it  contained,  not  2,200  acres,  but 
about  2,000  acres.  There  was  therefore  some 
disappointment  as  to  the  acreage.  There- 
upon, through  pressure  from  Mayer  Bros. 
who  still  held  mortgages  on  substantially  all 
of  Mr.  Collins'  property,  and  who,  on  that 
account,  were  the  only  people  to  whom  Mr. 
Collins  could  look  for  financial  assistance^ 
Mr.  Collins  was  induced  to  agree  to  an  abate- 
ment of  the  purchase  money  of  the  Manning 
Place  to  the  extent  of  $3,336.  Thereupon 
Mayer  Bros,  charged  Mr.  Collins  with  this 
$3,336,  and  credited  the  same  amount  upon 
the  debt  of  Compton  to  them.  When  Mr. 
Compton,  through  the  efforts  of  Mayer  Bros, 
obtained  the  Manning  Place  at  $35,000,  he 
received  a  plantation  which,  upon  a  most  con- 
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Bervattve  valoatloii,  was  well  worth  every 
dollar  tbat  be  agreed  to  pay  for  It,  and,  were 
this  court  to  uphold  this  reduction,  It  would, 
under  the  great  weight  of  the  testimony  as 
to  the  value  of  the  Manning  Place,  overturn 
the  doctrines  which  were  announced  by  this 
court  in  Goree  v.  Clements,  supra,  and  Stoutz 
V.  Rouse,  supra.  Mr.  Collins  was  In  no  position 
to  resist  the  demands  of  Mayer  Bros,  and 
while  we  do  not  believe  that  they,  in  their 
dealings  with  Mr.  Collins,  were  actuated  by 
dishonest  motives,  we  do  think  that,  ander 
all  of  the  testimony,  they  were  not  mindful, 
In  making  their  trades  with  him,  of  the  pow- 
er which  their  position  gave  them  over  a  man 
who  was  largely  In  their  debt  and  who  was 
faced  with  the  constant  necessity  of  provid- 
ing methods  of  extending  debts  which  he  was 
unable  to  meet  but  which  he  was  struggling 
to  pay.  In  other  words,  Mayer  Bros,  being 
merchants,  were  traders,  and  this  was  one 
trade  which,  on  account  of  their  commanding 
Influence  over  Mr.  Collins,  they  had  not,  in 
equity,  the  right  to  make.  To  uphold  this 
reduction  would  result  in  upholding  a  bar- 
gain which,  under  all  the  evidence  as  we  read 
it,  Mayer  Bros,  were  in  no  position  to  exact 
Goree  v.  Clements,  supra. 

8.  That  the  store  account  of  Mayer  Bros, 
against  Mr.  Collins  is  tainted  with  usury  Is 
established  by  the  case  of  Meyer  Bros.  v. 
Cook,  85  Ala.  417,  5  South.  147.  In  that  case 
there  was  an  agreement  to  pay  more  than  the 
lawful  rate  of  Interest,  and  we  think  the 
same  character  of  agreement  pervades  the 
account  of  Mayer  Bros,  against  Mr.  Collins. 

[I]  9.  The  fact  that  this  usurious  account 
was,  when  the  mortgage  for  $24,956.43  was 
executed,  brought  Into  that  mortgage  and 
consolidated  with  debts  not  tainted  with  usu- 
ry, does  not  render  the  debts  not  tainted 
with  usury  and  which  were  brought  into  that 
mortgage  usurious.  Smith  v.  Neeley,  2  Ind.  T. 
661,  53  S.  W.  451;  Eslava  v.  Crampton,  81 
Ala.  607 ;  Noble  v.  Moses,  74  Ala.  604. 

10.  The  record  in  this  case  is  extremely 
voluminous,  and  in  this  opinion  we  have, 
after  a  careful  examination  of  the  record, 
nndertaken  to  express  our  views  as  to  each 
question  which  has  been  presented  to  us. 
We  presume  that  the  views  above  expressed 
will  furnish  the  chancellor  with  a  sufficient 
guide  during  the  further  progress  of  the 
cause. 

Reversed  and  remanded. 

ANDERSON,  O.  3.,  and  McCLBLLAN  and 
MATFIELD,  JJ.,  concur. 

On  Application  for  Rehearing. 

[I]  On  this  application  tor  a  rehearing  our 
attention  is  called  to  the  fact  that  no  usurious 
interest  was  charged  by  Mayer  Bros,  to  Mr. 
C.  W.  Collins  in  their  store  account  for  the 
year  1900.  The  usury  appears  in  the  store 
accounts  for  the  years  subsequent  to  the  year 


1900.  There  was  a  balance  of  $3,859.61  car- 
ried forward  from  the  above  account  of  1900 
into  the  stote  account  of  1901.  This  balance 
was  not  tainted  with  usury,  and  was  due  and 
collectible  on  January  1, 1901.  The  fact  that  It 
was  carried  forward  into  the  account  of  1901 
does  not  subject  that  item 'to  the  taint  of 
usury.  This  conclusion  is  shown  by  the 
above  opinion  and  is  sustained  by  the  follow- 
ing authorities  cited  in  the  above  opinion, 
viz.:  Smith  v.  Neeley,  2  Ind.  T.  651,  63  S.  W. 
451 ;  Eslava  v.  Crampton,  61  Ala.  507 ;  Noble 
V.  Moses,  74  Ala.  604.  It  is  our  conclusion  that, 
under  the  evidence  contained  in  this  record, 
Mayer  Bros,  are  entitled  to  Interest  on  this 
balance  of  $3,859.61  from  January  1,  1901, 
until,  by  payments  made  subsequent  to  that 
date,  this  balance  was  satisfied.  This  item  of 
$3,859.61  should  be  treated  as  the  first  item 
of  the  account  of  1901,  and  the  payments 
made  or  credits  applied  to  the  account  of 
1901  should  be  first  applied  to  this  particular 
item  until  that  item  is  fully  paid  and  satisfi- 
ed. In  this  particular  and  in  this  particular 
only,  the  above  opinion  is  modified. 

The  court  is  of  the  opinion  that  the  ap- 
pellee should  be  taxed  with  all  of  the  costs  of 
this   appeal. 

Opinion  modified,  and  application  for  re- 
hearing overruled. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
MATFIELD,  JJ.,  concur. 


(IMAla.  S2T) 
JOHNSON  V.  JOHNSON.     (No.  977.) 
(Supreme  Coart  of  Alabama.     Dec.  17,  1914.) 

1.  Husband    and    Wifb    <3=>289— Sefabais 

MaINTENANCB— JUBISDICTION  OF  CHANOEBT. 

Chaucer;^  courts  have  original  jurisdiction 
to  award  alimony,  without  divorce,  to  a  wife 
abandoned  by  her  husband,  or  who  has  abandon- 
ed her  husband  through  his  faulL 

[Ed.    Note.— For    other    cases,    see    Husband 
and  Wife,  Cent  Dig.  i  594 ;   Dec.  Dig.  <3=>289.] 

2.  Husband  and  Wtfe  «=3296— Sbpabats 
Maintenance  —  SuFTiciKNcnr  of  Bnx  — 
Fault  o»  Husband. 

A  bill  for  alimony  without  divorce,  which 
alleged  tbat  defendant  refused  to  allow  plain- 
tiCfs  daughter  by  a  former  husband  to  live  with 
them  as  he.  agreed  to  do  befare  the  marriage, 
that  he  falsely  accused  her  of  improper  conduct 
with  other  men,  that  the  night  before  she  left 
him  be  kicked  her  out  of  bed  and  told  her  he 
hoped  she  would  leave,  which  were  the  first 
words  he  bad  spoken  to  her  for  more  than  tlu-ee 
weeks,  shows  that  the  abandonment  of  the 
husband  by  the  wife  was  due  to  the  fault  of  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,   Cent  Dig.  g  610;    Dec.  Dig.  «=>206.] 

3.  Husband  and  Wifk  ^=>296— Sepabatb 
Maintenance  —  Suffioienoy  o*  Biu.  — 
Pbopkbtt  or  Husband. 

A  bill  for  alimony  without  divorce,  which 
alleged  that  the  wife  had  no  property  of  her 
own,  and  was  unable  to  do  manual  work  because 
of  impaired  health,  that  the  husband  was  able 
to  support  her,  but  had  failed  to  do  so,  that  he 
was  engaged  in  the  mercantile  business  as  a 
copartner  with  another,  from  which  be  bad  an 
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income  out  of  which  fhe  eonrt  could  decree  ali- 
mony and  maintenance,  while  not  so  specific  as 
to  the  amount  o(  the  hasband's  property  as  it 
might  have  been,  disclosed  what  property  the 
husband  owned  and  a  method  by  which  the  in- 
come could  be  ascertained,  and  was  siifficient 
against  demurrer. 

[Ed.  Note.— For  other  eases,  see  Hasband  and 
Wife,  Cent  Dig.  §  610;    Dec   Dig.   <S=>296.] 

Appeal  from  Chancery  Court,  Lamar  Coun- 
ty;  W.  H.  Simpson,  Cbancellor. 

Suit  for  alimony,  without  divorce,  by  Min- 
nie Johnson  against  William  J.  Johnson. 
From  Judgment  overrnllng  demurrers  to  the 
bill,  the  defendant  appeals.     Affirmed. 

Walter  Nesmlth,  of  Vernon,  for  appellant 
Eelley  k  Young,  of  Vernon,  for  appeUee. 

DE  GRAFFENRIED,  J.  [1]  In  this  Juris- 
diction chancery  courts  exercise  original  Ju- 
risdiction to  award  alimony,  Independently 
of  a  bill  for  divorce,  to  a  wife  who  has  been 
abandoned  by  her  husband,  and  also  to  a  wife 
who  has  abandoned  ber  husband  through  the 
fault  of  the  husband.  Glover  v.  Glover,  16 
Ala.  440;  Murray  v.  Murray,  84  Ala.  363,  4 
South.  239;  Brlndley  v.  Brlndley,  115  Ala. 
474,  22  South.  448;  Brady  v.  Brady,  144  Ala. 
414,  39  South.  237;  Clisby  v.  Clisby,  160  Ala. 
672,  49  South.  445,  135  Am.  St  Bep.  110. 

[2]  On  the  subject  of  the  separation,  the 
bill,  as  amended,  contains  the  following  aver- 
ments: 

"Tour  oratrix  avers :  That,  as  a  part  of  the 
contract  of  marriage  between  herself  and  re- 
■spoudent,  he  agreed  to  take  her  daughter,  by  a 
former  htt8t>and,  in  his  home  with  oratrix,  and 
keep  and  care  for  her  as  one  of  bis  own  chil- 
dren. That  soon  after  the  marriage,  without 
any  just  cause  therefor,  respondent  forced  her 
said  daughter  to  leave  bis  home,  which  greatly 
humiliated  and  worried  your  oratrix.  That  re- 
spondent has  accused  oratrix  of  improper  con- 
duct with  other  men,  and  made  base  and  vile 
charges  against  her,  without  any  foundation 
therefor.  That  his  treatment  toward  her  con- 
tinued in  such  an  unmerciful  way  that  it  be- 
came unbearable.  That  on  the  night  of  June 
14,  1913,  before  oratrix  left  respondent  on  the 
following  day,  just  after  he  had  retired,  she 
went  to  the  bed  and  sat  down  on  the  foot  of 
the  bed  and  asked  him  why  be  treated  her  like 
he  did,  and  that  he  answered  her  by  turning 
his  heels  and  kicking  her  out  into  the  floor. 
That  she  got  up  and  told  him  she  could  stand 
his  treatment  no  longer.  He  then  told  her  he 
hoped  that  she  would  leave.  That  this  was  the 
first  time  he  had  spoken  to  her  in  three  weeks. 
That  when  daylight  came,  so  she  could  do  so,  she 
left  him,  and  has  not  since  returned." 

If  the  above  allegations  are  true,  the  aban- 
donment by  the  wife  of  her  husband  was  due 
to  the  fault  of  the  husband.  Murray  v.  Mur- 
ray, supra. 

[3]  2.  On  tbe  subject  of  alimony,  the  bill, 
as  amended,  contains  the  following  allega- 
tions: 

"Tour  oratrix  avers  that  she  has  no  property 
and  no  means  of  making  her  support,  only  by 
her  daily  labor,  and  that  she  is  very  unable  to 
do  manual  labor;  that  her  health  was  greatly 
impaired  by  doing  the  drudgery  at  respondent's 
home  for  him  and  his  family  of  children  by  a 
former  wife ;  that  respondent  is  able  to  support 
ber,  but  he  has  failed  to  do  so." 


"Your  oratrix  avers  that  the  respondent  the 
said  Wm.  J.  Johnson,  is  engaged  in  the  mer- 
cantile business  at  SuUigent,  Lamar  county, 
Ala.,  as  a  copartner  with  his  brother.  Son  John- 
son ;  that  from  said  partsership  he  has  an  in- 
come out  of  which  the  court  could  decree  ali- 
mony and  maintenance." 

WhUe  the  above  quotations  do  not  under- 
take to  show  tbe  value  of  tbe  husband's  prop- 
erty or  the  amount  of  the-  income  which  be 
derives  therefrom,  tbey  do  show  tbat  be 
owns  property,  viz.,  tbat  he  is  interested  as 
a  tmrtner  In  a  mercantile  business  at  Sulll- 
gent  Lamar  county,  and  tbat  be  derives  an 
Income  from  such  business.  Tbe  value  of 
tbe  interest  of  the  husband  in  tbe  partner- 
ship and  his  Income  therefrom  can  be  ascer- 
tained on  a  reference  before  the  register,  and 
an  appropriate  basis  for  fixing  tbe  alimony 
of  complainant  can  thus  be  placed  before  tbe 
cbancellor.  Tbe  amount  which  should  be 
awarded  complainant  can  then  be  fixed  by 
an  appropriate  decree  and  tbe  complainant's 
right  thereto  enforced  under  tbe  rules  declar- 
ed in  Murray  ▼.  Murray,  supra.  While  the 
allegations  of  the  bill,  as  amended,  might 
well  have  been  more  specific  as  to  tbe  proper- 
ty owned  by  the  husband,  the  allegations 
wbicb  we  have  above  quoted  show  tbat  tbe 
situation  of  tbe  wife  Is  such  as  to  entitle  ber 
to  alimony,  and  tbey  also  disclose  what  prop- 
erty tbe  husband  owns,  and  i)olnt  out  to  the 
court  a  method  whereby  tbe  value  of  tbe 
husband's  property  and  bis  income  there- 
from can  be  ascertained.  The  bill,  as  amend- 
ed, therefore,  under  tbe  authorities  above 
quoted,  contains  equity,  and  tbe  chancellor 
committed  no  error  In  overruling  tbe  demur- 
rers to  tbe  bill  as  amended. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMERVILLD 
and  GARDNER,  JJ.,  concur. 


(ISO  Ala.  621) 
JOHNSON  V.  SMITH.    (No.  628.) 
(Supreme  Court  of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  MoBTOAOBS  .  «=»616— Redemptior— Plbad- 

INO. 

A  bill  to  redeem  from  a  mortgage,  stating 
that  the  bolder  of  the  mortgage  refused  to  fur- 
nish a  statement  of  the  amount  due,  alleges  a 
sufficient  excuse  for  not  tendering  the  amount 
due  and  necessary  to  be  paid  on  redemption  be- 
fore filing  the  bill. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1833-1844;    Dec.  Dig.  <g=»616.} 

2.  MoBTOAOES  «=>605— Redemption— Eqxtita- 

BIX  BrLL. 

Where  a  bill  to  redeem  from  a  mortgage  is 
an  equitable  bill,  as  distinguished  from  a  stat- 
utory bill,  compliance  with  the  conditions  or 
terms  of  the  statute  as  to  tender,  demand^  etc., 
need  not  be  shown,  as  the  requisites  of  bills  to 
exercise  the  statutory  right  of  redemption  are 
materially  different  from  those  of  bills  to  exer- 
cise tbe  equitable  right;  the  statutory  right  not 
existing  until  the  equitable  right  is  cut  oS. 

[Ed.  Note. — For  other  cases,   see  Mortgages, 
Cent  Dig.  {§  1788-1794 ;   Dec.  Dig.  <es>e06.] 
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3.  B(0BTOAOE8   €=>3^  — Bnx  to   Bedeeu  — 

RiOHT  TO  FORKCLOSK— CbOSS-BILL. 

A  mortgagee  or  hie  assignee  cannot,  after 
bill  filed  by  the  mortgagor  to  redeem,  foreclose 
under  the  power  and  cut  off  the  privilege  to 
exercise  the  equitable  right  of  redemption;  and 
hence  a  cross-bill  for  such  a  foreclosure  subse- 
quent to  filing  the  bUl  is  properly  dismissed, 
though  a  cross-bill  for  foreclosure  majr  be  filed, 
conditioned  that  the  complainant  fail  in  the 
suit 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |  1043;    Dec  Dig.  ®=>345.] 

4.  MoBTQAOES     (S=>617  —  Redemption  —  Evi- 
dence— Pbobatb  Pboceeding. 

Where  a  widow  seeks  to  recover  land  of 
her  deceased  husband  from  an  assignee  of  a 
mortgagee,  probate  proceedings,  setting  apart  the 
land  to  her  as  exempt,  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §f  1845-1847;    Dec.  Dig.  «=>617.] 

Appeal  from  Cbancery  Court,  Elmore  Coun- 
ty;  W.  W.  Whiteside,  Chancellor. 

Bill  by  Temple  Smith  against  Dave  John- 
son to  redeem  land  from  mortgage,  with 
cross-bill  for  foreclosure.  From  a  decree 
granting  the  relief  prayed  In  the  original  bill, 
and  denying  relief  under  the  cross-bill,  re- 
spondent appeals.    Affirmed. 

The  bill  alleges  that  Temple  Smith  was 
married  In  1901  to  Berry  Smith,  who  was  In 
possession  of  and  owned  160  acres  of  land 
described  In  the  bill,  and  that  he  continued 
to  own  the  land  until  his  death  In  1909,  and 
that  he  died  seised  and  possessed  of  said 
lands  and  none  other,  and  left  surviving  him 
oratrlx  as  his  widow,  and  no  children;  that 
she  and  her  husband  resided  upon  said  above 
described  land,  and  were  using  the  same  as 
a  homestead  at  the  time  of  Berry  Smith's 
death,  and  that  said  laud  did  not  exceed  160 
acres  of  land  in  area  and  $2,000  In  value  at 
the  time  of  the  death  of  her  said  husband.  She 
then  sets  up  the  probate  proceedings  leading 
up  to  a  decree  vesting  title  to  the  same  In 
her  absolutely  and  setting  the  said  lands 
apart  as  a  homestead.  It  Is  alleged  that  In 
February,  1908,  Berry  Smith  executed  a  mort- 
gage to  W.  T.  Dozier,  conveying  said  lands 
to  secure  an  Indebtedness  of  ^60.60,  pay- 
able on  October  1,  1908,  and  that  oratrlx 
Joined  therein;  that  some  time  during  the 
fall  of  1908  Berry  Smith  paid  to  said  Dozier 
the  greater , amount  of  the  Indebtedness  se- 
cured by  the  mortgage,  and  that  after  that 
time  Dozier  transferred  the  said  mortgage  to 
Dave  Johnson  and  assigned  to  him  the  indebt- 
edness secured  thereby.  It  Is  alleged  on 
information  and  belief  that  there  was  less 
than  $200  then  due  on  said  mortgage,  and 
that  after  the  death  of  Berry  Smith  In  No- 
vember, 1909,  Dave  Johnson  took  possession 
of  a  mule  and  wagon  belonging  to  said  Smith, 
and  also  a  large  quantity  of  cotton  and  other 
agricultural  products  sufl3clent  In  value  to 
pay  off  said  mortgage,  all  of  which  belonged 
to  Berry  Smith  at  the  time  of  his  death,  and 
which  was  covered  by  said  mortgage.  Ora- 
trlx avers  that  In  February,  1912,  she  re- 
quested Johnson  to  give  her  a  statement  of 


the  amount  due  on  said  m<fftgage  and  the 
credits  which  had  been  made  on  said  indebt- 
edness, but  that  he  refused  to  do  so,  and  still 
refuses,  and  threatens  to  foreclose  unless 
oratrlx  pays  him  the  sum  of  $418,  and  has 
advertised  the  property  for  sale.  Oratrlx 
submits  herself  to  the  jurisdiction  of  the 
court,  requests  an  accounting,  and  expresses 
a  willingness  to  pay  whatever  may  be  found 
due. 

G.  H.  Roquemore  and  E.  T.  Graham,  both 
of  Montgomery,  for  appellant.  J.  M.  Holley 
and  George  F.  Smoot,  both  of  Wetumpka,  for 
appellee. 

MATFIELD,  J.  Appellee,  as  mortgagor, 
filed  this  her  bill  against  appellant  as  as- 
signee of  a  certain  mortgage.  The  sole  pur* 
pose  of  the  mortgagor  is  to  redeem  the  land 
from  the  mortgage.  The  right  of  redemption 
sought  to  be  exercised  Is  the  equitable  right, 
and  not  the  statutory  right 

[1  ]  The  bill  alleges  a  sufficient  excuse  for 
not  tendering  the  amount  due  and  necessary 
to  be  paid,  on  redemption,  before  the  filing 
of  the  bllL  It  appears  that  complainant  Is 
an  Ignorant  and  uneducated  negro  woman, 
that  she  was  Ignorant  of  the  exact  amount 
due,  that  the  respondent  was  claiming  aa 
due  an  amount  largely  In  excess  of  the  real 
amount,  and  that  a  tender  of  the  true  amount, 
if  It  had  been  known  to  complainant,  or  could 
have  been  ascertained  by  her  upon  an  ac- 
counting for  that  purpose,  would  have  been  un-. 
availing.  What  was  said  by  Stone,  C.  J.,  In 
Root  V.  Johnson,  99  Ala.  92,  10  South.  294,  la 
in  exact  point  In  the  case  at  bar: 

"The  law  does  not  exact  the  observance  of  a 
vain  ceremony.  The  purpose  of  tender,  in  a  case 
like  the  present,  is  to  leave  the  seller  without  ex- 
cuse for  a  noncompliance  with  his  contract,  and 
to  cast  on  him  the  fault  of  its  breach.  When, 
before  tender  made,  the  party  to  whom  money 
is  due  declares  he  will  not  receive  it  or  makes 
any  declaration  or  demand  which  is  eqaivalent 
to  a  refusal  to  accept  the  money,  if  tendered, 
then  actual  tender  is  dispensed  with.  7  Wait's 
Act.  &  Def.  593.  It  was  sufficient.  In  this  case, 
to  tender  payment  in  the  bilL  This  renders  it 
unnecessary  that  we  should  pass  on  the  weight 
or  credibility  of  the  conflicting  testimony  bear- 
ing on  the  question  of  the  alleged  tender  made 
by  Johnson  of  the  whole  amount  doe,  before  in- 
stituting this  suit." 

[2]  This  was  not  a  bill  seeking  to  exercise 
the  statutory  right,  and  therefore  the  bill 
need  not  show  a  compliance  with  the  condi- 
tions or  terms  of  the  statute,  as  to  tender, 
demand,  etc.  The  requisites  of  bills  to  exer- 
cise the  statutory  right  of  redemption  are 
materially  different  from  those  of  bills  to 
exercise  the  equitable  right  The  one  right 
is  a  mere  privilege  conferred  by  the  statute 
on  the  mortgagor  and  others  mentioned  In 
the  statute,  and  the  conditions  Imposed  cm 
the  mortgagor  or  other  persons  by  toe  stat- 
ute must  be  compiled  with,  or  a  good  and  val- 
id excuse  given  for  failure  therein,  else  the 
bill  Is  demurrable ;  while  the  other  Is  a  right 
created  by  courts  of  equity  to  protect  the 
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mortgagor  from  tbe  loss  of  bis  property,  bnt 
secures  to  tbe  mortgagee  tbe  full  payment 
of  bla  mortgage  debt  Tbe  one  Is  tbe  crea- 
ture of  tbe  statute;  tbe  otber,  of  courts  of 
equity.  Tbe  one  does  not  exist  untH  tbe  otb- 
er  is  cut  off.  Tbe  foreclosure  which  cuts  off 
and  terminates  the  latter  right  gives  rise  to, 
and  Is  the  inception  of,  the  former  right. 
Botb  rights  cannot,  therefore,  exist  as  to  the 
same  property  and  between  tbe  same  parties 
at  the  same  time  and  under  the  same  condi- 
tions.' 

Tbe  respondent  demurred  to  the  original 
and  amended  bills,  assigning  49  grounds  of 
demurrer  thereto.  It  Is  wholly  unnecessary 
to  notice  each  ground  of  demurrer  separate- 
ly; in  fact,  many  of  tbe  grounds  are  not 
insisted  upon  in  tbe  argument  Many  of  the 
grounds  of  demurrer  are  inapt  to  a  biU  like 
this,  which  merely  seeks  to  exercise  the  equi- 
table right  of  redemption,  but  would  be  apt 
to  a  bill  seeking  to  exercise  tbe  statutory 
right  It  is  sufficient  to  say  that  the  chan- 
cellor did  not  err  as  to  any  of  bis  rulings 
on  the  demurrers  to  the  original  and  amend- 
ed bills. 

[3]  The  respondent  answered  tbe  bill,  and 
sought  to  make  his  answer  a  cross-bill,  and 
by  such  cross-bill  attempted  to  set  up  a  fore- 
closure of  the  mortgage  after  the  filing  of  tbe 
bill,  with  the  cutting  off  of  complainant's 
right  to  redeem.  Tbe  Cbancellor  ruled  cor- 
rectly in  sustaining  a  demurrer  to  this  cross- 
bill, in  so  far  as  it  sought  to  set  up  a  fore- 
closure after  the  filing  of  the  bill.  A  mort- 
gagee or  assignee  cannot  after  bill  filed  by 
tbe  mortgagor  to  redeem,  proceed  to  foreclose 
under  the  powers,  and  thus  cut  off  tbe  priv- 
ilege to  exercise  tbe  equitable  right  of  re> 
demption.  Tbe  mortgagee  or  assignee,  by  a 
cross-bill,  or  under  the  power,  may  have  the 
mortage  foreclosed,  if  tbe  mortgagor  fails  to 
pay,  or  to  sustain  bis  bill  filed  to  redeem ;  that 
is,  be  may  have  a  decree  directing  foreclosure 
in  tbe  event  tbe  complainant  falls  to  sustain 
bis  bUl  to  redeem,  or  fails  to  comply  with 
tbe  decree  as  to  tbe  terms  of  redemption; 
but  be  cannot  defeat  the  bill  to  redeem  by  a 
foreclosure  under  the  powers  of  the  mort- 
gage after  bill  filed  to  redeem,  and  pending 
tbe  suit  for  such  purpose.  If  the  bUl  to  re- 
deem Is  successful,  it  is  tantamount  to  a 
foreclosure.  It  therefore  follows  that  there 
was  no  error  In  sustaining  the  demurrer  to 
the  cross-bill,  which  attempted  to  set  up  a 
foreclosure  ^ter  bill  filed  and  pending  the 
suit.  The  same  relief  could  be  bad  under  tbe 
original  bill  as  was  sought  in  the  cross-bill. 

There  was  a  jgreat  deal  of  testimony  taken 
by  both  parties,  and  many  objections  and 
exceptions  were  taken  and  reserved  by  both, 
to  certain  parts  thereof.  It  would  be  useless 
to  attempt  to  treat  each  in  this  opinion.  It 
is  sufficient  to  say  that  they  have  been  care- 
fully examined  and  considered,  and  that  we 
find  no  reversible  error  as  to  any  of  such  rul- 
ings.   This  case  is  distinguishable  from  the 


case  of  Presnall  t.  Burgess,  181  Ala.  263,  61 

South.  804. 

We  fully  agree  with  the  register  and  the 
chancellor  as  to  tbe  findings  of  fact  as  to  the 
amount  due  on  tbe  mortgage  debt  and  neces- 
sary to  be  paid  in  order  to  redeem.  In  other 
words,  tbe  everments  of  tbe  biU  were  proven, 
and  tbe  complainant  was  entitled  to  tbe  relief 
prayed,  and  awarded  by  tbe  decree.  We  find 
no  error  in  this  record  of  which  tbe  respond- 
ent can  complain. 

{4]  There  was  no  error  In  allowing  proof 
of  the  proceedings  in  the  probate  court  set- 
ting apart  the  lands  in  question  as  exempt 
to  tbe  widow. 

Finding  no  error  In  tbe  record,  tbe  decree 
of  the  chancellor  is  in  all  things  affirmed. 

Affirmed. 

ANDERSON,  a  J.,  and  McOLEIiLAN  and 
SOMERVILLB,  33.,  concur. 


(190  Ala.  697) 
BIRMINGHAM  PTJEL  CO.  v.  BOSHELL. 
(No.  841.) 
(Supreme  Court  of  Alabama.     Dec,  17,  1914.) 

1.  Ejectment  «=s>16— Titue  or  Plairtifp— 
Sufficiency. 

A  plaintiff  in  ejectment,  or  in  the  statu- 
tory action  in  the  nature  of  ejectment  may  re- 
cover against  a  trespasser  on  proof  of  prior 
possession,  though  not  in  the  actual  possession 
when  the  trespasser  entered. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  f  1 30-41 ;  Dec.  Dig.  <S=»16.] 

2.  Bjcctmsnt  «s>25— Defenses. 

A  defendant  cannot  defeat  a  recovery  by 
plaintiff  in -ejectment,  or  in  the  statutory  action 
in  the  nature  of  ejectment,  by  proving  a  prior 
possession  by  a  third  person  to  the  possession  of 
plaintiff,  where  he  does  not  connect  himself  with 
the  prior  possession. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  U  9fr-106;   Dec.  Dig.  «=»25.] 

3.  EjKOTliENT  «=»90— COICMON   SOUBCE  OF  TI- 
TLE—EJVIDENCE. 

Where  defendant  in  ejectment  denies  ,that 
he  claims  from  the  common  source,  plaintiff 
may  show  that  he  does  so  claim  by  introducing 
in  evidence  deeds  connecting  him  with  the  com- 
mon source,  though  the  evidence  proves  that 
defendant's  title  is  worthless. 

[Ed.  Note.— For  otber  cases,  see  Ejectment 
Cent  Dig.  {f  254-277;  Dec.  Dig.  <8s»90.] 

4.  Mines  and   Minebai^  <S=»55— Sxvekancb 
OF  MiNEBAL  RioHTS— Effect. 

After  a  severance  of  the  minerals  In  situ 
from  the  surface,  possession  of  the  surface  is 
not  possession  of  the  minerals,  for  the  sever- 
ance creates  two  closes  adjoining  but  separate. 
[B!d.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  15a-165:  Dec.  Dig. 
<S=>55.] 

6.  Mines  and  Minebau  ^=>55— Convetanox 
OF  MiNEBAL  Rights— Advebse  Possession. 
Where  minerals  In  situ  have  been  severed 
by  a  conveyance  from  the  title  to  the  surface 
to  acquire  title  to  the  mineral  rights  by  adverse 
possession,  there  must  l>e  an  actual  taking  or  use 
under  claim  of  right  to  the  minerals  for  the 
necessary  period. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  §§  163-165 ;  Dec.  Dig.  «=» 
55.] 
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6.   EjEOTlOiHT  «=»90— BVIDEKCB— ADiaSBIBIL- 
ITT. 

A  defendant  in  ejectment  may,  for  the  pur- 
pose of  showing  that  he  and  plaintiff  claimed 
throagh  a  common  source,  introduce  in  evidence 
conveyances  under  which  plaintiff  claims,  estab- 
lishing the  common  source. 

[Ed.   Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §S  25*-277 ;   Dec.  Dig.  «=>90.] 
T.  Ejectment  «=»86  —  Evidence  —  Pbesxjmp- 

TI0N8. 

Whercj  In  ejectment,  there  was  evidence 
that  in  1858  a  patentee  obtained  a  patent  from 
the  United  States  government,  that  in  1861  a 
third  person  conveyed  by  warranty  deed  the 
land  under  which  one  of  the  parties  showed  title, 
and  the  evidence  showed  that  the  patentee  and 
the  third  person  and  his  grantee  were  the  only 
persons  in  possession,  the  court  must  presume 
that  the  patentee  executed  a  deed  to  the  third 
person,  so  as  to  form  a  complete  chain  of  title. 
[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  238-245;    Dec.  Dig.  <S=>86.1 

Mayfleld,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  J.  J.  Curtis,  Judge. 

Action  between  the  Birmingham  Fuel  Com- 
pany and  W.  R.  Boshell.  From  a  judg- 
ment for  the  latter,  the  former  appeals.  Be- 
versed  and  remanded. 

Davis  &  Fite,  of  Jasper,  and  Percy,  Ben- 
ners  ft  Burr  and  W.  H.  Smith,  all  of  Bir- 
mingham, for  appellant  Bankhead  ft  Bank- 
bead,  of  Jasper,  for  appellee. 

DB  ORAFFENHIED,  J.  This  suit  In- 
volves the  title  to  the  mineral  rights  In  the 
S.  E.  14  of  S.  W.  %,  section  13,  township 
14,  range  9,  Walker  county,  Ala. 

This  opinion  is  written  as  expressive  of  the 
views  of  the  members  of  this  court  who  ap- 
pear as  concurring  therein;  and,  as  the 
case  must  again  be  tried,  we  deem  it  well 
to  announce  the  following  propositions  of 
law,  which  appear  to  have  applicability  to 
the  facts  of  the  case  as  they  are  disclosed 
by  the  bill  of  exceptions  in  this  record: 

[1,2]  First  "As  against  a  trespasser,  a 
plaintiff  in  ejectment,  or  the  statutory  action 
in  the  nature  of  ejectment,  may  recover  on 
proof  of  prior  possession,  although  he  was 
not  in  the  actual  possession  when  the  defend- 
ant entered;  and  the  defendant  cannot  de- 
feat hl8  right  to  recover  by  proof  of  an  an- 
terior possession  by  a  third  person,  with 
which  he  does  not  connect  himself."  L.  ft  N. 
R.  R.  Co.  T.  Pbllyaw.  88  Ala.  264,  6  South. 
837. 

[3]  Second.  "Where  the  defendant  denies 
that  be  claims  from  the  same  source  as  the 
plaintiff,  the  latter  may  show  that  he  does  so 
claim,  by  introducing  in  evidence  the  various 
deeds  connecting  him  with  such  alleged  com- 
mon source;  and  it  is  no  objection  to  the  ex- 
ercise of  this  right  that  thp  evidence  of- 
fered proves  the  defendant's  title  to  be 
worthless."  Bradley  v.  Llghtcap,  201  111. 
618,  66  N.  E.  646 ;  McWhorter  v.  Heltzell,  124 
Ind.  129,  24  N.  E.  743;  WarvUle  on  Ejects 
ment,  p.  276,  |  265. 


In  the  case  of  Vidmer  et  aL  t.  Lloyd,  6S 
South.  947,  this  court  said: 

"It  may  be  true  that  defendant  announced  that 
he  did  not  claim  through  Adele  Rabby;  yet 
there  was  evidence  from  which  the  jury  could 
infer  that  he  did,  *  *  •  and,  if  such  was  the 
case,  he  is  estopped  from  denying  her  title." 

See  further,  on  this  subject,  Pendley  ▼. 
Madison,  83  Ala.  484,  3  South.  618;  Lewis 
V.  Watson,  98  Ala.  480,  13  South.  570,  22  L. 
R.  A.  297,  39  Am.  St  Rep.  82 ;  Ware  v.  Dew- 
berry, 84  Ala.  668,  4  South.  404;  Houston  ▼. 
Farris,  71  Ala.  670;  Tenn.  ft  Coosa  River  R. 
R.  Co.  T.  East  Ala.  Ry.  Co.,  75  Ala.  616,  61 
Am.  Rep.  475. 

[4]  Third.  "After  severance  of  the  mineral 
In  situ  from  the  surface,  the  possession  of  the 
latter  is  not  possession  of  the  former.  The 
effect  of  the  severance  Is  to  create  two  closes 
adjoining  but  separate."  Hooper  t.  Bank- 
bead,  171  Ala.  632,  64  South.  649. 

[6]  In  other  words,  after  a  severance  of 
the  minerals  in  situ  from  the  surface,  the 
acquisition  of  the  title  to  the  surface  by 
adverse  possession  of  the  surface  does  not 
result  in  the  acquisition  of  title  to  the  min- 
eral Interests  in  the  land.  To  acquire,  by  ad- 
verse possession,  the  title  to  the  mineral  in- 
terest so  severed,  there  must  be  an  actual 
taking  or  use  under  claim  of  right  of  the 
minerals  from  the  land  for  the  period  .neces- 
sary to  effect  the  bar. 

"Under  the  authorities,  it  is  essential,  to  ef- 
fect adverse  possession  of  the  minerals,  after 
severance,  in  title,  from  the  surface,  that  the 
adverse  claimant  do  some  act  or  acta  evincinc 
a  permanency  of  occupation  and  use,  as  distin- 
guished from  acts  merely  occasional,  desultory, 
or  temporary — acts  suitable  to  the  enjoyment 
and  appropriation  of  the  minerals  so  claimed, 
and  hostile  to  the  rights  of  the  owner."  Hooper 
V.  Bankhead,  171  Ala.  633,  54  South.  549; 
Gordon  v.  Park,  219  Mo.  600.  117  S.  W.  1163; 
Gill  V.  Fletcher,  74  Ohio  St  295,  78  N.  E.  433, 
113  Am.  St  Rep.  962;  Algonquin  Coal  Co.  t. 
Northern  Coal  &  Iron  Co.,  162  Pa.  114,  29  AtL 
402;  Huss  v.  Jacobs,  210  Pa.  145,  59  AtL 
991;  Armstrong  v.  Caldwell,  53  Pa.  284; 
Delaware  &  Hudson  Canal  Co.  v.  Hughes,  183 
Pa.  66,  38  AU.  568,  38  L.  R.  A.  826,  63  Am. 
St  Rep.  743 ;  Plant  v.  Humphries,  66  W.  Va. 
88,  66  S.  E.  94,  26  L.  R.  A.  (N.  S.)  558 ;  J.  R. 
Crowe  Coal  &  Mining  Co.  v.  Atkinson,  83  Kan. 
357,  116  Pac.  499,  Ann.  Cas.  1912D,  1196; 
CatUn  Coal  Co.  v.  Lloyd,  180  lU.  898,  64  N.  B. 
214,  72  Am.  St  Rep.  216. 

The  proposition  under  discussion  seems  to 
be  so  well  established  that  it  appears  need- 
less to  cite  the  above  authorities  to  sustain 
it  The  principle  is,  however,  of  importance 
in  this  state,  and  for  that  reason  the  writer 
of  this  opinion  has  above  perpetuated  some  of 
the  leading  authorltieB  upon  the  subject,  and 
which  are  cited  in  the  numerous  briefs  on  file 
In  this  case. 

[I]  Fourth.  The  undisputed  evidence  in 
this  case  shows  that  J.  O.  Myers  obtained  a 
patent  from  the  United  States  govemment  to 
the  lands  in  which  the  mineral  interests  are 
claimed  by  the  defendant,  on  March  1,  1858 
On  December  13, 1861,  John  Manasco  conven- 
ed by  warranty  deed  to  Sarah  Cox  the  said 


CsoVOT  othsr  caiM  SM  same  topic  and  KBT-NUHBBR  In  all  K«y-Nunbered  DlgesU  and  IndaxM 


Digitized  by 


Google 


JJa.) 


BIRMISraHAM  FDIEL  00.  y.  BOSHZLL 


406 


lands.  It  appears  that  Sarab  Cox  was  the 
daughter  of  John  Manasco,  and  that  he  gave 
her  the  land,  and  that  he  pnt  her  In  pos- 
session of  It  prior  to  the  execution  of  his 
deed  to  her.  On  this  subject  the  husband  of 
Sarah  Cox  testified  as  follows: 

"Sarah  Cox  and  I  were  married  before  the 
above  said  deed  was  executed.  My  best  judg- 
ment is  that  we  moved  on  the  place  before  the 
deed  was  made  to  the  above-described  land. 
My  wife  claimed  to  be  the  owner.  My  beat  judg- 
ment and  recollection  is  we  lived  on  this  land 
as  our  home  until  1862  or  1863,  when  I  went 
to  the  war,  when  my  wife  moved  down  to  her 
father's.  After  the  close  of  the  war,  Sarah  Cox, 
my  wife,  and  I  moved  back  on  this  land  and 
lived  there  until  1867,  when  we  again  left  the 
place  and  then  we,  after  a  year's  absence,  moved 
back  home;  that  iSjOn  the  land  you  are  ques- 
tioning me  about.  We  then  lived  on  this  land 
until  1874,  when  we  moved  to  Jasper,  Ala." 

At  the  time  John  Manasco  gave  this  land 
to  his  daughter,  he  was  in  possession  of  the 
land,  and  there  was  evidence  that  he  bought 
the  land  from  said  John  C.  Myers,  although 
the  record  fails  to  show  that  there  was  a 
deed  from  Myers  to  Manasco  evidencing  the 
purchase.  On  this  subject  J.  K.  F.  Manasco, 
a  brother  of  Sarah  Cbx,  testified  as  follows: 

"John  Manasco  raised  me.  I  knew  John  C. 
Myers.  He  lived  southwest  of  where  I  was 
raised  prior  to  the  Civil  War.  I  went  over 
the  ground  with  Mr.  Pill  and  pointed  out  the 
place  where  the  house  was,  the  old  trees,  and 
the  farm.  There  was  more  than  one  field ;  one 
was  this  side  of  where  the  old  house  was,  in  the 
S.  B.  %  of  the  S.  W.  %  of  section  13,  of  about 
eight  or  ten  acres.  1  a.'m  older  than  Dr.  John 
Manasco.  I  helped  plow  the  8.  E.  V4  of  the  S. 
W.  %,  section  13,  when  it  was  being  cultivated 
by  John  Manasco.  He  first  took  possession,  my 
recollection  is,  about  1858  or  1859.  I  could  not 
swear  to  the  date ;  it  was  so  long  ago.  Sarah 
Cox  moved  on  some  part  of  the  land  before 
the  war.  Prior  to  the  time  she  moved  on  it, 
the  land  had  been  in  cultivation  by  John  Manas- 
co. There  were  ten  acres  said  to  be  inclosed. 
There  was  a  little  piece  of  woods  in  there  that 
was  not  cultivated.  Sarah  Cox  moved  back  on 
the  land  after  the  close  of  the  war.  I  was  gone 
eight  years,  but  Sarah  lived  on  that  land  after 
the  war.  I  don't  know  how  long,  because  1 
was  away.  I  had  a  favorite  mule  they  let  go 
in  part  payment  for  the  land  purchased  by  John 
Sifanasco  from  J.  C.  or  John  C.  Myers.  I  don't 
exactly  remember  the  date.  We  tended  it  about 
three  years  before  Sarah  Cox  moved  on  it,  and 
that  would  make  it  about  1856  or  1857.  We 
cultivated  it  the  next  year.  John  Myers  moved 
to  Moss  Creek." 

The  evidence  farther  Shows  that  Sarah 
Cox  and  her  husband,  J.  B.  Cox,  sold  the 
mineral  Interest  in  the  said  land  to  the 
Georgia  Pacific  Railway  Company,  by  a  deed 
dated  May  2,  1883,  and  that,  by  an  unbroken 
chain  of  title,  the  defendant  claims  and  owns 
the  mineral  Interest  in  the  land  which  was 
derived  by  said  Georgia  Padflc  Railway 
Company  by  the  deed  made  to  said  company 
by  said  Sarah  Cox  on  May  2,  1883.  The 
evidence  further  shows  that  on  the  2l8t  day 
of  January,  1888,  the  heirs  of  said  Sarah 
Cox  filed  their  petition  for  a  sale  of  said  S. 
El  ^  of  S.  W.  %,  section  13,  township  14, 
range  9,  Walker  comity,  except  the  coal,  iron 
ore,  and  other  minerals  therein,  for  division. 


and  that  D.  J.  Townley  appeared  at  the  sale 
and  bought  the  land.  The  decree  of  sale  was 
dated  the  6th  day  of  February,  1888,  and 
the  sale  was  made  the  6th  day  of  March, 
1888,  and  was  so  reported  and  confirmed. 
The  report  showed  the  relinquishment  by  J. 
B.  Cox,  the  surviving  husband  of  Sarah  Cox, 
of  all  his  Interest  In  said  lands,  so  that  the 
same  might  be  sold,  and  showed  a  receipt  by 
the  heirs  of  said  Sarah  Cox,  deceased,  of 
their  respective  portions  of  the  purchase 
money. 

,The  above  being  the  undisputed  testimony, 
the  defendant,  for  the  purpose  of  showing 
that  the  plaintiff  and  the  defendant  claimed 
through  a  common  source  of  title,  viz.,  Sarah 
Cox,  offered  in  evidence  the  following: 

(1)  A  deed  from  C.  L.  Cunningham,  com- 
missioner appointed  by  the  probate  court  to 
convey  the  title  of  the  heirs  of  Sarah  Cox 
to  said  land  to  the  said  D.  J.  Townley,  the 
purchaser  at  said  sale  for  division.  This 
deed  bears  date  October  2,  1889,  and  was 
duly  recorded  In  record  of  deeds  of  Walker 
county  on  October  2,  1889. 

(2)  A  deed  from  D.  J.  Tovraley  and  wife  to 
R.  M.  Townley  to  said  land,  dated  January 
3,  1889,  and  acknowledged  in  December, 
1890.  The  plaintiff  claimed  tiUe  to  the  land 
through  a  deed  which  was  made  to  him  by 
said  R,  M.  Townley,  dated  March  21,  1896. 

Under  the  authorities  dted  under  subdivi- 
sion 2  of  this  opinion,  the  above  deeds  were 
relevant  tor  the  puriioses  for  which  they  were 
offered,  and  the  trial  court  committed  rever- 
sible error  in  sustaining  the  objection  of  the 
plaintiff  to  their  introduction  in  evidence. 

Fifth.  In  addition  to  the  above,  the  evi- 
dence in  this  case  shows,  without  dispute, 
that  Manasco  bought  this  land  from  J.  G. 
Myers  in  1858,  probably  about  the  time 
Myers  obtained  his  patent  to  the  land  from 
the  federal  government.  Manasco  then  went 
into  Its  possession,  claiming  it  as  his  own, 
and  finally  gave  it  to  his  daughter,  who,  so 
far  as  the  record  discloses,  was  in  possession 
of  the  land  until  she  died.  It  is  true  that 
during  a  part  of  that  time  she  did  not  ac- 
tually cultivate  the  land  or  live  on  It,  but  a 
part  of  it  was  under  her  fence,  and  she  paid 
taxes  on  it,  and  in  1883  she  sold  the  mineral 
interest  in  it  to  the  Georgia  Pacific  Railroad 
Company.  After  her  death  it  was  sold  as 
the  land  of  her  heirs. 

[7]  If  there  was,  prior  to  the  purchase  by 
D.  J.  Townley  of  the  surface  rights  to  these 
lands  at  the  partition  sale  of  the  lands  by 
her  heirs  on  March  6,  1888,  any  person  who, 
at  any  time,  was  In  possession  of  this  land 
other  than  J.  C.  Myers,  Manasco,  Sarah  Cox, 
and,  after  her  death,  her  heirs,  or  if,  at  any 
time  during  those  years,  a  foot  in  hostility  to 
the  rights  and  possession  of  these  parties  was 
placed  upon  this  land,  the  record  fails  to 
show  it  This  being  true,  it  would  seem 
that  the  law  will,  under  the  evidence  in  this 
record,  presume  that  Myers  made  a  deed  to 
Manasco  to  this  land  in  1868  when  Manasco 
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obtained  poaaesslon  of  said  land  from  Myers. 
Bolen  ▼.  Hoven,  150  Ala.  448,  43  South.  736; 
Normant  t.  Eureka  Co.,  98  Ala.  181,  12 
South.  454,  39  Am.  St  Rep.  45;  Wilson  v. 
Holt,  83  Ala.  529,  3  South.  321,  3  Am.  St.  Bep. 
768;  Woodstock  Iron  Co.  v.  Pullenwider,  87 
Ala.  684,  6  South.  197,  13  Am.  St  Rep.  73. 

For  this  reason,  as  well  as  for  the  reasons 
set  forth  In  the  first  subdivision  of  this  opin- 
ion. In  our  opinion  the  defendant,  under  the 
evidence  as  it  exists  in  this  record,  was  en- 
titled to  affirmative  Instructions  in  Its  behalt 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLELLAN, 
SAYRE,  SOMERVILLB,  and  GARDNER, 
JJ.,  concur  in  the  opinion  and  conclusion. 

MAYFIELD,  J.,  concurs  in  the  reversal  of 
the  Judgment,  but  does  not  concur  In  the 
opinion. 

MAXriELI>,  J.  (dissenting).  This  record 
was  originally  assigned  to  me,  and  I  wrote 
an  opinion  affirming  the  Judgment  On  ap- 
plication for  a  rehearing  by  the  whole  court, 
the  judgment  of  affirmance  was  set  aside, 
and  one  of  reversal  entered ;  and  Mr.  Justice 
DE  GRAFFBNRIED  was  appointed  to  write 
an  opinion  for  the  majority. 

I  concur  In  the  reversal.  I  have  become 
convinced,  on  farther  consideration,  that  it 
was  reversible  error  to  decline  to  aUow  the 
defendant  to  Introduce  the  commissioner's 
deed  to  D.  J.  Townley  and  the  deed  of  D.  J. 
Townley  to  R.  M.  Townley.  WhUe  the  trial 
court  evldentiy  acted  on  the  theory  that 
plaintiff  did  not  claim  title  through  Mrs. 
Cox,  and  It  was  not  shown  that  Mrs.  Cox  had 
title  when  she  conveyed  the  mineral  right  to 
the  Georgia  Pacific  Railroad  Company,  and 
therefore  her  deed  did  not  operate  as  a  sever- 
ance of  the  minerals  from  the  surface,  I  now 
think  that  each  of  these  questions  was  for 
the  jury,  and  not  for  the  court,  and  that  the 
defendant  was  entitled  to  have  the  jury  con- 
sider these  deeds  In  connection  with  all  the 
other  evidence. 

I  cannot,  however,  agree  to  the  proposition 
that  the  evidence  in  this  case  shows  that 
Mrs.  Coz  had  title  to  the  lands  when  she 
conveyed.  The  evidence  conclusively  and 
without  dispute  shows  that,  if  she  acquired 
the  title.  It  was  by  adverse  possession,  and 
not  by  deed.  The  evidence  likewise  falls  to 
show  that  her  possession  was  continuous, 
but,  on  the  contrary,  shows  that  there  were 
several  breaks  therein,  and  that  at  no  time 
was  there  ten  years'  continuous  possession. 
The  evidence,  as  I  read  It,  Is  in  dispute  as  to 
whether  her  grantor,  her  father,  was  ever 
In  possession  of  the  land  or  was  In  possession 
when  he  conveyed  to  her. 

How  there  Is  any  reason  for  the  applica- 
tion of  the  doctrine  of  the  presumption  of  a 
deed  from  the  patentee  to  Manasco,  I  cannot 
understand.  If  Manasco  had  been  In  pos- 
session for  20  or  30  years,  under  his  con- 
tract of  sale,  the  execution,  or  the  existence 


of  a  deed,  might  Chen  be  preanmed ;  but  the 
evidence  is  without  dispute  that  be  was  not 
so  In  possession  for  the  length  of  time  nec- 
essary to  raise  the  presumption  of  a  deed. 
If  a  deed  from  the  patentee  to  any  one  is  to 
be  presumed.  It  is  either  to  Mrs.  Cox  or  to 
the  plaintiff.  The  evidence,  however,  affirm- 
atively shows  that  he  did  not  convey  to  Mrs. 
Cox  nor  to  her  father. 

If  It  be  conceded  that  Mrs.  Cox  had  title  to 
the  land  when  she  attempted  to  convey  the 
mineral  right  to  the  Georgia  Pacific  Railroad 
Company,  then,  of  course,  this  worked  a 
severance  of  the  two  estates;  and.  If  plaintiff 
claimed  through  Mrs.  Cox,  his  possession  of 
the  surface  was  not  possession  of  the  miner- 
al, and  of  course  was  not  adverse;  but,  if 
Mrs.  Cox  had  no  title,  her  deed  did  not  and 
could  not  operate  as  a  severance. '  A  stran- 
ger to  a  title  cannot  create  a  severance  by 
conveying  the  mineral  or  surface  right  It 
requires  the  owner  of  the  title  to  convey 
In  order  that  his  deed  may  operate  as  a 
severance.  Moreover,  when  there  is  such  a 
severance,  it  is  binding  only  on  the  parties 
to  the  conveyance  and  their  privies.  It  is  not 
binding  or  effective  upon  strangers  to  the 
title  of  the  owner  who  severed;  but  of  course 
there  must  be  adverse  possession  of  both  es- 
tates, to  defeat  the  Utte  of  the  true  owner 
who  severed  the  two  estates.  The  two  es- 
tates, after  severance,  are  as  distinct  and 
separate  as  if  the  grantor  had  owned  an 
80-acre  tract  and  conveyed  one  40  to  A.  and 
the  other  to  B.  Possession  of  one  40  after 
this  severance  would  not  be  possesion  of 
both.  But  if  the  owner  should  convey  one 
40  to  A.,  and  then  convey  both  to  B.,  and  B. 
should  take  possession  of  one  of  the  40'a 
under  his  deed  and  hold  the  possession  ad- 
versely to  A.  for  10  consecutive  years,  B. 
would  acquire  tttie  to  the  40  theretofore  con- 
veyed to  A.,  although  he  had  no  actual  pos- 
session of  the  40  conveyed  to  A.  Surely  the 
severance  of  the  mineral  from  the  surface 
cannot  be  more  complete  than  would  be  the 
severance  as  to  the  two  40^s,  as  stated  above. 

In  my  Judgment,  under  the  holding  in  the 
above  case,  one  who  has  no  title  may  ctHivey 
a  title  to  the  mineral,  against  the  true  own- 
er, by  conveying  the  minerals  to  one  person 
and  the  surface  to  another,  If  the  grantee 
of  ttie  surface  should  ever  thereafter  convey 
to  the  owner  or  to  any  one  in  liis  chain  of 
tltie,  and  even  though  the  owner  did  not 
claim  under  such  chain  of  title  but  Claimed 
against  it  I  cannot  make  a  man  claim  title 
through  me  by  conveying  his  own  land  to 
him,  even  though  he  accept  the  deed  and  put 
it  on  record.  This  is  only  a  drcomstanoe 
tending  to  show  that  he  does  claim  title 
through  me. 

There  was  no  proof  in  this  case  that  the 
plaintiff  or  his  grantor  claimed  title  or  right 
through  Mrs.  Cox.  It  was  only  shown  that 
the  grantor  of  plaintiff's  grantor  bought  at  a 
Judicial  sale,  which  sale  passed  the  title  of 
Mrs.  Cox  to  the  surface.    I  do  not  see  how 


Digitized  by 


Google 


Ala.) 


THOMPSOK  ▼.  AliEXANDEK  CITY  COTTON  MTTJii  00. 


407 


the  court  can  say,  as  a  matter  of  law,  that 
Mrs.  Cox  had  title  to  the  land  when  she 
conveyed  the  minerals  or  of  the  surface  when 
she  died.  If  she  had  such  title.  It  was  a 
question  of  fact  for  the  jury  and  not  of  law 
for  the  court 

I  likewise  cannot  see  how  the  court  can 
say,  as  a  matter  of  law,  that  plaintUT  claim- 
ed title  through  Mrs.  Cox,  when  he,  his  coun- 
sel, and  the  trial  court  say  he  did  not  so 
claim  title;  and  the  only  evidence  to  the 
contrary  is  the  circumstance  of  the  two  deeds 
which  the  trial  court  excluded.  Surely  these 
deeds  ought  not  to  conclude  the  plaintiff,  who 
is  not  a  party  to  either,  and  when  he  swears 
he  does  not  claim  under  or  through  them. 

Of  course  I  recognize  the  proposition  that 
prior  jwssession  alone  will  support  or  defend 
an  action  of  ejectment ;  but  it  will  only  do 
so  against  a  mere  naked  trespasser  or  one 
who  cannot  show  a  better  title;  It  will  not 
be  effective  against  the  true  owner  nor  even 
against  one,  claiming  under  color  of  title, 
having  held  adversely  for  ten  years.  The 
evidence  In  this  record  Is  without  dispute 
that  plaintiff  had  acquired  title  to  the  land 
in  question,  surface  and  mineral,  by  adverse 
possession.  If  there  was  no  severance  of  the 
two  estates,  or  If  the  plaintiff  was  not  bound 
by  the  severance.  I  cannot  agree  that  the 
record  in  this  case  shows  conclusively  that 
Mrs.  Cox  had  any  title  to  the  surface  or 
mineral  when  she  attempted  to  convey  the 
minerals.  I  think  it  is  conceded  that  her 
grantor  bad  no  legal  title,  and  that  tlQe  only 
can  prevail  In  this  suit  I  think  it  also  clear- 
ly appears  (but  not  conclusively)  that  her 
possession  was  not  continuous,  so  as  to  ripen 
into  title.  If  she  did  not  have  the  legal  title 
when  she  conveyed  to  the  Georgia  Padflc 
Railroad  Company,  then  her  deed  could  not 
oi)erate  as  a  severance.  Unless  the  plaintiff 
claimed  title  through  her,  he  was  not  estop- 
ped from  disputing  her  title.  These  ques- 
tions were.  In  my  judgment  for  the  jury, 
and  not  for  the  court ;  and  the  record  shows 
that  the  Jury  found  the  facts  In  favor  of  the 
plaintiff. 

The  case  most  relied  upon  by  appellant  is 
that  of  Canal  Co.  v.  Hughes,  183  Pa.  66,  38 
AtL  568,  38  L.  R.  A.  826,  63  Am.  St  Rep.  743. 
It  is  probable  that  this  case  may  uphold  the 
contention  of  the  appellant ;  but  It  is,  at  best 
an  extreme  case;  and,  while  it  has  been  oft- 
en dted,  it  has  not  been  followed  in  a  con- 
crete case,  and  has  been  criticized  by  courts 
and  text-writers  as  carrying  the  doctrine  of 
severance  too  far. 

Hr.  Lindley,  in  his  recent  edition  of  his 
work  on  Mines  (volume  3,  i  812,  pp.  2002, 
2003),  says: 

"The  doctrine  of  severance  of  title  has  been 
carried  by  the  Supreme  Court  of  Pennsylvania 
to  what  seems  an  unwarrantable  conclosion." 

"We  submit  that  severance  of  title,  as  known 
in  the  law,  cannot  exist  where  the  surface  and 
mineral  title  reside  in  the  same  individual.  It 
would  be,  on  its  face,  a  contradiction  of  terma." 


"The  decision  of  the  Pennsylvania  court  would 
therefore  seem  to  have  the  effect  of  allowing  an 
actual  possession  to  be  overcome  by  a  con- 
structive possession." 

It  would  be  an  anomaly  to  allow  strangers 
to  a  good  chain  of  title  to  make  the  holders 
under  that  chain  claim  under  another  and 
an  Imperfect  title  by  making  deeds  to  them 
and  having  the  same  recorded,  against  the 
wish  or  will  of  the  holders  of  the  good  title. 
So  far  as  this  record  shows,  that  might  be 
the  result  of  making  Boshell  claim  under  the 
Cox  chain  of  title.  Surely  a  stranger  to  a 
title  cannot  create  a  severance  by  conveying 
that  which  he  has  not  Bnd  thereby  defeat 
the  title  of  the  true  owner  and  his  grantees. 

I  desire  to  say  that  I  do  not  disagree  to 
any  proposition  of  law  announced  in  the  opin- 
ion. Each  of  these  I  consider  well  settled 
and  well  stated ;  but  I  cannot  agree  to  the 
application  of  the  principles  to  the  case  made 
by  this  record,  for  the  reason  above  stated. 


(190  Ala.  IM) 
THOMPSON   V.   ALEXANDER  CITY   COT- 
TON MILLS  CO.     (No.  649.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914. 
Rehearing  Denied  Jan.  21,  1915.) 

1.  NxGLioENCE    ®=>82— Licensee— Childbks. 

A  child  of  an  employ^  of  a  cotton  mill, 
killed  by  falling  into  a  drain  into  which  the 
mill  discharged  the  hot  waters  from  the  boilers 
when  cleaning  tbem^  was  a  licensee,  where  the 
drain  was  situated  m  an  open  square,  made  by 
the  buildings  and  employes'  tenement  houses,  in 
which  the  employes  and  children  were  wont  to 
congregate,  though  the  drain  was  obscured  by 
slag  and  briars. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  42-44;   Dec.  Dig.  <8=>32.] 

2.  Neoliqence  ©=39— ArraAonvE  Nuibakci 
—Drain. 

A  drain  to  take  off  the  hot  water  of  the 
boilers  of  a  cotton  mill,  the  waters  being  dis- 
charged only  once  a  day  for  two  hours,  difficult 
to  approach  at  its  bead  by  reason  of  slag  and 
briars,  and  greatly  obscured,  though  situated  in 
a  square  in  which  employes'  and  other  children 
were  wont  to  congregate,  was  not  an  attrac- 
tive nuisance. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §  55;    Dec.  Dig.  «=»39.] 

3.  NEaLIOENCE   4=939— TCrBNTABLK   DOOTBIia 

—Places  Attbaotivx  to  Childben. 

Though  a  dangerous  thing  may  not  be  an 
attractive  nuisance,  yet  where  it  is  left  exposed, 
so  that  children  are  likely  to  come  in  contact 
with  it  and  where  their  getting  in  contact  with 
it  is  obviously  dangerous  to  them,  the  persons 
exposing  the  dangerous  thing  should  reasonably 
anticipate  the  injury  that  is  likely  to  happen 
to  them,  and  is  bound  to  take  reasonable  pains 
to  guard  it  so  as  to  prevent  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  5  55;    Dec.  Dig.  «=»39.] 

4.  Negi-igence  «=»134— Open  D&air— Injubt 
TO  Child— Evidence. 

In  an  action  for  injuries  to  a  child,  killed  by 
falling  into  a  drain  into  which  the  hot  water 
of  boilers  of  a  cotton  mill  was  discharged,  evi- 
dence held  sufficient  to  sustain  a  verdict  for 
defendant. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §g  267-270,  272,  273;  Dec.  Dig.  <8=» 
134.] 
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5.  Appeal  and  Ebbob  4s»1033— Pabhu  Er- 

TITLED  TO  ALLKOE  EBBOB. 

On  plaintiff's  appeal,  error  in  overruling  a 
demurrer  to  the  complaint  vill  not  be  co^sid- 
ered. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §S  4052-4062;  Dec.  Dig.  <S=* 
1033.] 

6.  Witnesses    «=»24&— Ezamihation— Lead- 
iNo  Questions. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  ditch  containing  pools  of  hot  water, 
questions  to  witnesses  as  to  whether  children 
habitual!;  played  about  the  pool  are  leading  and 
too  general. 

[Ed.  Note:— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  795,  837-839,  841-845 ;  Dec,  Dig. 
<S=»240.]    ■ 

7.  Appeal  and   Ebbob  <S=»1048  —  Ha  bmt.ehb 
Ebbob — Questions  to  Witnesses. 

Error  cannot  be  predicated  on  sustaining 
objection  to  question  asked  witness,  where  the 
witness  answered  the  question. 

[Ed.  Note.— For  other  cases,  see'  Appeal  and 
Error,  Cent.  Dig.  i|  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  <3=»1048.] 

8.  Tbial  €s>240— Ihstbuctionb— Aboumenta- 
tivb  Instbuctions. 

In  an  action  for  death  of  a  child,  caused 
bj  falling  into  a  drain,  into  which  was  dis- 
charged hot  water  from  the  .boilers  of  a  cotton 
mill,  an  instruction  that  it  was  not  necessary 
to  prove  that  the  pool  of  water  was  not  of  itself 
attractive  to  children  was  properly  refused  as 
argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §  561 ;  Dec.  Dig.  «=>240.] 

9.  Tbial  ®=9250—In9TET7CTI0N— Applicabil- 
ity to  Evidence. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  drain,  into  which  the  hot  water  from 
mill  boilers  was  discharged,  an  instruction  that 
the  necessity  for  having  the  blow-off  pipe  in  the 
operation  of  the  mill  was  not  an  excuse  for 
negligence  in  not  having  the  place  of  discliarge 
properly  guarded  was  properly  refused  as  ab- 
stract and  misleading,  where  there  was  no  at- 
tempt to  show  that  such  necessity  of  a  blow-off 
pipe  was  an  excuse  for  negligence,  and  there 
was  no  showing  that  the  place  of  discharge, 
as  distinguished  from  other  places  in  the  drain, 
was  guarded  or  not. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  f  S  684-586 ;    Dec.  Dig.  <8=>250.1 

10.  Trial  €=>250  —  Instbuctions  —  Applica- 
BiLiTY  i'o  Case. 

Charges  intended  to  answer  argument  of 
counsel,  or  based  on  a  defense  not  involved  on  a 
trial,  are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  584-580 ;  Dec.  Dig.  «=»250.] 

11.  Neolioence  9=>139— Death  or  Ohili>— 
Open  Drain — iNBrrBUCTiOR. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  drain  into  which  the  hot  water  from 
mUl  boilers  was  discharged,  an  instruction  that 
it  was  not  necessary  that  plaintiff  prove  that 
defendant  actually  knew  that  any  child  ever 
actually  went  or  played  in  any  part  of  the  open 
space  in  which  the  drain  was  situated,  nor  that 
defendant  actually  knew  that  such  open  place 
was  attractive  to  children,  held  properly  refused 
as  misleading. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  a  371-377;    Dec.  Dig.  <®=s>139.] 

12.  Trial   9=3240— Instbuctions— Abotiubn- 

tativb  Instbuctions. 

In  an  action  for  death  of  a  child  from  fall- 
ing into  a  drain,  into  which  the  hot  water  from 
mul  boilers  was  discharged,  a  charge  that  plain- 


tiff was  not  required  to  prove  the  nature  of  chil- 
dren, as  the  jury  is  presumed  to  know  such 
nature  as  well-  as  witnesses,  is  properly  refused 
as  argumentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  561 ;  Dec.  Dig.  «=»240.] 

13.  Exceptions,  Bill  of  «=361  —  Stbikino 
out  Instructions. 

Where  no  objections  are  interposed  to  the 
oral  charge,  and  no  exceptions  are  reserved  to  it 
as  a  whole,  or  to  any  part  thereof,  and  it  is, 
as  a  whole,  incorporated  into  the  bill  of  excep- 
tions by  the  party  taking  the  plea,  it  is  not 
error  for  the  trial  judge  to  strike  it  out  of  the 
bill  before  signing  it. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  {{  74,  78 ;   Dec.  Dig.  «=»51.] 

14.  New  Trial  <S=»39— Tbial  «=>258— Cow- 
duct  OF  Trial— Duty  of  Judge  as  to  In- 
structions. 

It  is  not  reversible  error  or  ground  for  new 
trial  for  the  trial  court  to  fail  to  call  the  atten- 
tion_  of  counsel  to  typographical  errors  or  mis- 
prisions in  requested  charges,  when  they  are  re- 
fused on  that  ground  alone. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  67-fll;  Dec.  Dig,  <»=>39;  TriaL 
Cent   Dig.   H  646,  647;    Dec.   Dig.   «=>25&] 

Appeal  from  Clrcait  Court,  Tallapoosa 
County;  S.  L.  Brewer,  Judge 

Action  by  Mrs.  h.  H.  Thompson,  admlnls> 
tratrlx,  etc.,  against  the  Alexander  City- 
Cotton  Mills  Company.  From  a  judgment  for 
defendant,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

The  action  Is  to  recover  damages  for  the 
wrongful  death  of  plaintiff's  child,  a  boy 
eight  years  of  age.  The  Iwy  was  IsiUed  by 
falling  into  a  ditch  or  drain  that  at  the  time 
contained  hot  water.  The  ditch  was  used  by 
the  defendant  for  carrying  oft  the  hot  water 
from  its  boilers.  During  a  long-continued  use 
for  this  purpose  the  water  had  washed  out 
holes  In  the  bottom  of  the  ditch.  Into  which 
the  hot  water  would  collect  Y'hen  the  boilers 
were  washed  out  There  was  a  discharge 
pipe  from  the  boilers,  which  emptied  the 
water  ln£o  this  ditch,  through  which  it  flow- 
ed off  from  the  mill  This  ditch  was  esti- 
mated to  be  from  1  to  3  feet  wide,  and  from 
1  to  2^  feet  deep ;  and  the  water  which  col- 
lected in  these  holes,  or  iwols,  as  they  are 
sometimes  called,  was  estimated  to  be  from 
6  to  18  Indies  deep,  when  the  water  was 
discharged  from  the  boilers,  through  the  dis- 
charge pipe,  into  this  ditch.  This  hot  water 
was  thus  discharged  about  once  a  day,  usual- 
ly from  1  to  3  o'clock  in  the  afternoon,  when 
the  boilers  were  cleaned.  At  the  head  of  this 
ditch  Into  whldi  water  was  discharged,  one 
side  or  bank  of  the  ditch  had  grown  np  in 
briars,  which  hung  over  the  ditch,  and  on  the 
other  side  slag  or  cinders,  from  the  boiler, 
had  been  dumped  out,  thus  forming  heaps  or 
dump  piles,  making  the  head  of  the  ditch 
not  easily  accessible  by  i)edestrlan8.  It  oould 
be  approached,  however,  as  was  done  by  the 
deceased,  by  coming  up  the  ditch  and  thus 
avoiding  the  barriers  and  other  obstructiona. 
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This  ditch,  or  drain,  as  It  Is  more  accurately 
described,  some  25  or  30  feet  from  Its  head, 
crossed  a  road  which  was  used  by  the  defend- 
ant and  Its  employes  and  others  having  occa- 
sion to  use  the  defendant's  premises.  The 
defendant's  premises,  on  which  the  ditch  or 
drain  was  located,  formed  a  hollow  square, 
two  sides  of  which  were  dotted  with  tenement 
bonses  occupied  by  the  defendant's  employ^, 
one  of  whom  was  the  father  of  the  unfor- 
tunate boy.  The  other  two  sides  of  the 
square  were  occupied  by  the  cotton  mill  build- 
ings, machinery,  etc.,  of  the  defendant. 
Within  this  square,  near  the  center,  was  a 
water  tank  Into  which  cold  water  was  pump- 
ed, and  from  which  it  was  used  by  defendant 
and  its  employes  for  domestic  purposes,  and 
from  it  had  formed  a  small  drain  through 
which  oversow  and  waste  water,  flowing  to  a 
IMint  several  yards  below,  united  with  the 
hot  water  mentioned  as  flowing  in  the  other 
ditch  or  drain.  The  space  around  this  tank 
or  standpipe  was  open,  as  was  most  of  the 
hollow  square  above  described,  which  covered 
two  or  three  acres,  and  in  this  square  the 
children  of  the  employes,  including  the  un- 
fortunate boy,  were  accustomed  to  play. 
While  the  evidence  showed  that  children  ha- 
bitually played  in  this  square  and  around  the 
water  tank.  It  did  not  show  without  dispute 
that  they  habitually  .played  around  the  head 
of  this  ditch  or  drain  into  which  the  hot 
water  was  discharged  from  the  drain,  or 
blow-off  pipe.  The  evidence  all  Showed  that 
the  hot  water  was  diflScult  of  approach,  and 
was  so  obscured  and  shut  off  from  view  that 
the  existence  of  such  holes  or  pools  was  not 
known  by  those  who  lived  near  it,  and  who 
constantly  nsed  water  from  the  cold  water 
tank  or  8tandplp& 

The  evidence  of  the  father  and  the  mother 
of  the  unfortunate  child  shows  that  it  was  a 
secluded  spot,  and  anything  but  attractive  to 
either  children  or  grown  persons.  From 
the  very  nature  of  things,  it  could  not  have 
been  at  all  dangerous,  except  for  20  or  30 
minntes,  at  most,  during  each  day.  In  fact, 
It  appears  that  on  this  occasion  neither  the 
deceased  nor  his  companions  knew  of  the 
presence  of  the  hot  water.  They  were  en- 
gaged in  boyish  sport,  trying  to  see  who  could 
throw  the  most  stones  into  the  end  of  the  ex- 
haust pipe,  when  the  deceased  slipped  and 
fell  into  one  of  the  ikkjIs  or  holes  of  hot  wa- 
ter. 

The  evidence,  therefore,  wholly  tails  to 
show  that  they  were  attracted  there  by  the 
pools  or  holes  of  hot  water,  but  rather  shows 
that  it  was  the  end  of  this  pipe,  which  form- 
ed the  target  at  which  they  were  throwing 
■tones,  that  attracted  them.  It  would  have 
been  Just  as  attractive  tf  it  bad  discharged 
eold  water  or  bad  discharged  none  at  all. 

This  defendant,  so  far  as  this  evidence 
shows,  would  have  been  just  as  liable  for  an 
Injury,  had  there  been  no  water  In  the  ditch, 
and  the  boy  had  broken  his  neck,  leg,  or  arm. 


in  falling,  instead  of  beln^  scalded,  as  he 
was.  That  is  to  say,  it  was  not  the  hot  water 
which  attracted  him  to  the  spot  where  he  re- 
ceived the  injury. 

Harsh,  Beddow  &  Fltts,  of  Birmingham, 
and  P.  O.  Stevens,  of  Alexander  City,  for  ap- 
pellant. George  A.  Sorrell,  at  Alexander 
City,  for  appellee. 

MAYFIBLD,  J.  The  question  in  this  case 
which  underlies  all  others  is  this:  Did  the 
defendant  owe  a  duty  to  Its  employ^  or 
their  children,  using  its  grounds,  to  fence  or 
otherwise  safeguard  the  ditch  or  drain 
which  carried  off  the  hot  water  from  its  boil- 
ers, so  as  to  prevent  accidents  like  the  one 
which  befell  plaintiff's  son  in  this  case?  It 
is  not  disputed  that  the  discharge  or  blow- 
off  pipe  was  a  necessity  in  defendant's  law- 
ful business,  nor  that  hot  water  of  necessity 
had  to  escape  therefrom  and  be  carried  off; 
the  acute  question  is:  Should  the  ditch  or 
drain  in  which  the  holes  or  pools  had  form- 
ed, and  into  which  the  deceased  fell,  have 
been  fenced  or  otherwise  safeguarded,  so  as 
to  prevent  or  render  less  probable  accidents 
like  the  one  in  question  to  the  children  of 
its  employes? 

[1,  2]  We  think  it  Is  safe  to  say  that  the 
alleged  dangerous  agency  here  complained  of 
cannot  be  truly  classed  as  an  "attractive  nui- 
sance." Nor  can  the  deceased  be  classed  as 
a  trespasser.  His  relation  to  the  premises 
upon  which  he  was  injured  was  that  of  a  li- 
censee. The  liability  of  the  defendant,  in 
this  case,  if  such  there  be,  must  depend  up- 
on the  doctrine  of  the  turntable  cases.  This 
doctrine  was  first  announced  in  the  United 
States  In  the  familiar  case  of  Sioux  City  R. 
R.  Co.  T.  Stout,  17  Wall  (U.  S.)  657, 21  L.  Ed. 
746,  and  was  subsequently  followed  by  the 
same  court  In  the  case  of  Union  Pacific  B.  B. 
Co.  y.  McDonald,  152  U.  S.  262,  14  Sup.  Ot 
619,  38  L.  Ed.  434.  An  examination  of  Rose's 
notes  to  the  report  of  these  cases  shows  that 
the  state  courta  are  divided  in  opinion  as  to 
the  correctness  of  the  doctrine  announced  in 
Stout's  Casa  This  court,  however,  is  com- 
mitted to  the  correctness  of  the  doctrine, 
and  has  followed  it  in  a  turntable  case — that 
of  Alabama  Great  Southern  Railroad  Ca  v. 
Crocker,  131  Ala.  585,  31  South.  561. 
.  While  this  is  not  a  turntable  case,  but  a 
"pool,"  "pond,"  or  "hole  of  water"  case,  yet 
the  liability  In  the  two  classes  of  cases  large- 
ly, but  not  entirely,  depends  upon  the  same 
doctrine.  A  number  of  this  last  class  of 
cases  will  be  found  reported  in  the  various 
state  reporta;  and  here,  as  in  the  turntable 
cases,  there  is  a  lack  of  harmony  in  the  deci- 
sions. There  is  a  very  valuable  note  in  7 
Ann.  Cas.  p.  200  et  seq.,  appended  to  the  re- 
port of  the  case  of  Sullivan  v.  Huidekoper. 
In  most  of  the  reported  cases,  the  injured 
child  was  a  trespasser,  and  not  a  licensee^ 
as  In  this  case.  In  all  the  cases  in  which  de- 
fendanta  have  been  held  liable  under  tlilB 
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doctTlne,  whether  the  Injured  person  was  a 
trespasser  or  a  licensee,  It  was  shown  that 
the  defendant  either  had  actual  knowledge, 
or  was  chargeable  with  knowledge,  both  of 
the  dangerous  character  of  the  particular 
premises  or  agency  and  of  the  fact  that  the 
same  was  attractive  to  children,  and  that 
they  were  in  the  habit  of  trespassing,  or 
would  form  the  habit,  if  licensees,  of  playing 
in,  upon,  or  with  the  dangerous  agency.  The 
strongest  cases,  fixing  liability,  which  we 
have  found,  are  the  cases  of  Pekin  v.  Mc- 
Mahon,  154  lU.  141,  39  N.  E.  484,  27  L.  R.  A. 
206,  45  Am.  St  Rep.  114,  Donk  Bros.  t. 
Leavitt,  109  111.  App.  385,  and  Brinkley  Co. 
V.  Ctooper,  60  Ark.  645,  31  S.  W.  154,  46  Am. 
St  Rep.  216.  In  each  of  these  cases  it  was 
held  that  the  defendant  to  be  liable,  must 
know,  or  be  chargeable  with  notice,  that  the 
premises  are  dangerous,  and  are  attractive 
to  children,  and  that  injury  to  children  will 
probably  result  None  of  the  cases  makes 
the  owner  of  the  premises  absolute  insurer 
against  such  injuries  to  children,  whether 
licensees  or  trespassers.  In  none  of  the 
turntable  or  water  pool  cases  Is  the  owner 
held  liable,  except  for  injuries  which  a  rea- 
sonably prudent  person  so  situated  ought  to 
have  anticipated  and  provided  against 

[3]  The  rules  of  law  applicable  to  this  case 
are  well  stated  by  Mr.  Thompson  in  bis  valu- 
able work  on  Negligence,  as  follows  (section 
1030): 

"We  DOW  come  to  a  class  of  decisions  which 
hold  the  landowner  liable  in  damaRes  in  the  case 
of  children  injured  by  dangerous  things  suffered 
to  exist  unguarded  on  his  premises,  where  they 
are  accustomed  to  come  with  or  \rithoat  license. 
These  decisions  proceed  on  one  or  the  other  of 
two  grounds:  (1)  That,  where  the  owner  or 
occupier  of  grounds  brings,  or  artificially  creates, 
something  thereon,  which,  fron  its  nature,  is 
especially  attractive  to  children,  and  which,  at 
the  same  time,  is  dangerous  to  them,  he  is 
bound,  in  the  exercise  of  social  duty  and  the 
ordinary  offices  of  humanity,  to  take  reasonable 
pains  to  see  that  such  dangerous  things  are  so 
guarded  that  children  will  not  be  injured  by 
coming  in  contact  with  them.  (2)  That,  al- 
though the  dangerous  thing  may  not  be  what  is 
termed  an  'attractive  nuisance'  (that  is  to  say, 
may  not  have  especial  attraction  for  children 
by  reason  of  their  childish  instincts),  yet  where 
it  is  so  left  exposed  that  they  are  likely  to 
come  in  contact  with  it  and  where  their  coming 
in  contact  with  it  is  obviously  dangerous  to 
them,  the  person  so  exposing  the  dangerous 
thing  should  reasonably  anticipate  the  injury 
that  is  likeiy  to  happen  to  them  from  its  being 
so  exposed,  and  is  bound  to  take  reasonable 
pains  to  guard  it,  so  as  to  prevent  injury  to 
them." 

In  1  Street's  Foundations  of  Legal  Liabil- 
ity, pp.  160,  161,  the  reason  for  the  UabUity 
in  the  turntable  cases  is  thus  stated: 

"Liability  in  the  turntable  cases  is  frequently 
put  upon  the  ground  of  implied  invitation  to 
children  to  come  upon  the  premises  in  order  to 
play  there;  the  invitation  being  supposed  to 
arise  from  the  attractive  nature  of  Uiese  dan- 
gerous engines.  This  hypothesis  is  hatched  up 
to  evade  the  obstacle  which  arises  from  the 
fact  that  the  plaintiff  is  a  trespasser.  But  it 
is  as  unnecessary  as  it  is  inadequate  and  arti- 
ficial. Liability  is  to  be  ascribed  to  the  simple 
fact  that  the  defendant,  in  maintaining  a  dan- 


gerous agent  from  which  harm  may,  under  par- 
ticular conditions,  be  expected  to  come,  has  the 
primary  risk,  and  must  answer  in  damages,  un- 
less a  counter  assumption  of  risk  can  be  imposed 
on  those  who  go  there  to  play." 

While  the  unfortunate  child  in  this  case, 
as  before  stated,  was  not  a  trespasser,  yet  he 
was  not  at  the  particular  place  at  which  be 
received  his  injuries,  at  the  request  or  Invita- 
tion, express  or  implied,  of  the  defendant 
His  relation  to  this  particular  spot  was,  at 
best  that  of  a  mere  licensee. 

[4]  As  the  Jury  found  in  favor  of  the  de- 
fendant, and  we  find  no  reversible  error  in 
the  record,  it  is  not  necessary  for  us  to  de- 
cide whether  there  was  any  evidence  suffi- 
cient to  authorize  the  jury  to  find  for  the 
plaintiff  under  the  count  based  on  simple 
negligence. 

[S]  There  was  no  error  in  sustaining  the 
demurrer  to  the  original  complaint.  It  was 
clearly  subject  to  some  of  the  grounds  of  de- 
murrer interposed.  We  do  not  desire  to  be 
committed  to  the  proposition  that  the  amend- 
ed complaint  was  not  subject  to  the  demur- 
rer interposed;  but  as  the  demurrer  to  it 
was  overruled,  we  will  not  consider  the  ques- 
tion on  this,  the  plalntitTs  appeal 

[6,  7]  There  was  no  error  in  sustaining  the 
objection  to  the  question  asked  the  witness 
as  to  whether  children  habitually  played 
about  the  pool.  The  question  was  both  too 
general  and  leading,  and  moreover  the  rec- 
ord shows  that  the  witness  did  answer  the 
question. 

There  was  no  error  in  giving  the  affirma- 
tive charge  for  the  defendant  as  to  the  wan- 
ton count  There  was  no  evidence  of  wan- 
tonness. 

The  charge  given  limited  the  finding  to 
the  second  count  which  was  the  wanton 
count,  and  it  was  not  bad  In  form.  It  read 
as  follows: 

"If  the  jury  believe  all  the  evidence,  they  can- 
not find  for  tbe  plaintiff  as  to  the  second  count" 

There  was  no  error  In  refusing  any  one  of 
plaintiff's  requested  charges  1,  2,  3,  or  4, 
which  were  as  follows: 

(1)  "In  order  to  recover  a  verdict  in  this  case, 
it  is  not  necessary  for  plaintiff  to  prove  that 
the  pool  of  water,  if  there  was  such  a  pool,  was 
in  and  of  itself  attractive  to  children." 

(2)  "The  necessity  for  having  the  blow-off 
pipe  in  the  operation  of  the  mill  is  not  excnse 
for  negligence,  if  there  be  such  in  not  having 
the  place  of  discharge  properly  fenced  or  other- 
wise guarded,  if  the  jury  believe  from  the  evi- 
dnce  that  be  did  not  have  such  place  properly 
fenced  or  otherwise  guarded." 

(3)  "In  order  for  the  plaintiff  to  recover  a  ver- 
dict, it  is  not  necessary  that  the  plaintiff  prove 
that  the  defendant  actually  knew  that  any  child 
ever  actually  went  or  played  in  any  part  of  any 
open  space  referred  to  in  the  complaint  nor  that 
defendant  actually  knew  that  such  open  place 
was  attractive  to  children." 

(4)  "The  plaintiff  is  not  required  to  prove  to 
the  jury  the  nature  of  children,  for  the  jury  is 
presumed  to  know  such  nature  as  well  as  wit- 
nesses could  know  it" 

[8]  Charge  1  was  argumentatlTe,  and  pos- 
sessed misleading  tendencies  as  applied  to  the 
pleadings  and  the  proof. 
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11]  Glia^ce  2  was  In  a  aense  atMtract 
While  there  was  proof  that  a  blow-off  pipe 
-was  a  necessity,  there  was  no  attempt  in 
pleadings  or  in  proof  to  show  that  audi  necea- 
aity  was  on  excuse  for  any  negligence.  There 
was  neither  allegation  nor  proof  as  to  wheth- 
er the  place  of  discharge,  as  distinguished 
frMn  the  pools  of  hot  water,  was  fenced  or 
guarded,  or  was  exposed,  or  whether  it  should 
have  been  so  guarded. 

[10]  Charges  intended  to  answer  argument 
of  opposing  counsel,  or  based  upon  a  defense 
net  involved  on  the  trial,  are  properly  re- 
fused. Green  v.  Brady,  162  Ala.  607,  44 
South.  408.  The  charge  also  possessed  mis- 
leading tendencies. 

[11]  Charge  S  was  well  calculated  to  mis- 
lead the  Jury,  and  was  properly  refosed. 

[12]  Charge  4  was  a  mere  argument.  If 
the  Jury  know  as  much  about  the  nature  of 
dilldren  as  do  the  witnesses,  then  they  know 
as  mnch  about  tlie  subject  as  does  the  Judge, 
and  it  is  not  necessary  for  him  to  so  Instruct 
them. 

Charges  6  and  6  evidently  liontain  typo- 
graphical errors,  which  destroy  their  sense 
and  meaning.  However,  if  these  charges 
read  as  appellant  contends  they  should  read, 
they  were  proiperly  refused,  as  t>elng  argu- 
mentative and  misleading — tending  to  confuse 
the  Jury — as  applied  to  the  pleadings  and 
the  proof.  While  charge  6  was  evidently  at- 
tempted to  be  copied  from  the  opinion  in 
Crocker's  Case,  131  Ala.  690,  31  South.  661, 
It  does  not  follow  that  It  was  error  to  refuse 
It  In  this  case.  Many  things  are  often  prop* 
eriy  said  In  opinions  and  decisions  which  are 
not  proper  to  be  embraced  in  a  requested 
dbarge,  as  was  attempted  in  tills  case.  This 
principle  lias  been  frequently  stated  by  this 
ooort  Matthews'  Case,  142  Ala.  298,  39 
South.  207;  Holmes'  Case,  97  Ala.  832,  12 
South.  286. 

[13]  Where  no  objections  are  Interposed  to 
tbe  oral  Charge,  and  no  exceptions  are  reserv- 
ed to  it  as  a  whole,  or  to  any  part  thereof, 
and  It  is  as  a  whole  incorporated  into  the 
bill  of  exceptions  by  the  party  taking  the 
bill.  It  la  not  error  for  the  trial  judge  to  strike 
It  out  of  the  bUl  before  signing  It  Whether 
it  could  be  properly  allowed  to  remain,  we 
do  not  decide,  because  the  question  is  not  be- 
fore as. 

[14]  We  are  not  willing  to  hold  that  it  is  re- 
versible error  or  ground  for  a  new  trial  for 
the  trial  court  to  fall  to  call  the  attention  of 
connsel  to  typographical  errors  or  misprisions 
In  requested  charges,  when  they  are  refused 
on  that  ground  alone.  While  the  trial  court 
may  properly  do  so  If  be  chooses,  we  are  un- 
willing to  hold  It  error  to  fail  so  to  do.  Our 
statute  not  only  authorizes,  but  requires,  the 
trial  Judge  to  give  or  to  refuse  charges  In  the 
language  In  which  they  are  requested.  The 
uniform  practice- In  this  court  has  been  to  up- 
hold trial  courts  in  refusing  charges  which 


contain  sndi  typographical  errors  as  render 
the  charge  bad  or  tend  to  mislead. 

There  was  no  error  in  denying  the  motion 
for  a  new  trial.  The  evidence  falls  far  short 
of  proving  the  complaint  without  conflict 

Affirmed. 

ANDERSON,  0.  J.,  and  SOMERVILLB 
and  OABDNBR,  JJ.,  concur. 


(IM  Ala.  IS) 
AGEB  et  al.  v.  STATE.    (No.  629.) 
(Supreme  Court  of  Alabama.    Dec.  17,  1914.) 

1.  Cbihinal  Law  «=>991— JuDomNT— Cok- 
vionoN  Without  Tbial. 

A  judgment  of  conviction  of  both,  on  trial 
of  one  only  of  two  Jointly  indicted,  is  a  nullity 
as  to  the  one  not  tried. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2618,  2626,  2628 ;  Dec.  Dig. 

«=9»91.] 

2.  CannwAi  Law  e=>1176,  1177  — Appkal  — 

HaBUUSS  EbBOB— VEBniCT  AND  JCDQMERT. 

As  to  the  one  of  two  jointly  indicted,  who 
alone  was  tried,  it  was  harmless  that  the  name 
of  the  other  was  also  inserted  in  the  verdict  and 
judgment  of  con-viction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  U  317»-8188;  Dec.  Dig.  «=» 
1175,  1177.] 

3.  CsnaNAii  Law  «=»1186  — Appeal— -Dkci- 

SION, 

Tiie  judgment  of  conviction  of  two  jointly 
indicted,  when  only  one  of  them  was  tried,  will 
be  afflrioied  as  to  him  and  reversed  as  to  the 
other. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  8215-3219.  3221,  3230 ;  Dec 
Dig.  «=>1186.] 

Appeal  from  Circuit  Court,  Chilton  Coun- 
ty; W.  W.  Pearson,  Judge. 

Scrapp  Agee  and  Leon  Kitchen  were  in- 
dicted for  murder.  From  a  Judgment  of  con- 
viction, they  appeal.  Affirmed  in  x>art,  and 
in  part  reversed  and  remanded. 

The  defendants  were  Jointly  indicted  fi>r 
murder  in  the  first  degree.  After  arraign- 
ment and  plea  of  not  guilty,  they  moved  for 
a  severance  of  their  trial,  wliich  was  granted, 
and  a  certain  day  was  fixed  for  the  trial  of 
this  cause.  With  respect  to  the  trial,  the 
Judgment  entry  Is  as  follows: 

"And  now  again,  on  this  the  22d  day  of  May, 
it  being  the  day  heretofore  fixed  and  set  for  the 
trial  of  this  cause,  comes  the  state  of  Alabama, 
by  its  solicitor,  and  also  comes  defendant  Scrapp 
Agee  into  open  court  in  his  own  proper  person 
and  attended  by  his  counsel,  and  the  demurrer 
to  the  indictment  is  overruled,  and  the  motion 
for  a  continuance  is  overruled.  And  the  court 
having  ascertained  that  all  of  the  former  orders 
of  this  court  in  this  cause  bad  been  complied 
with,  the  state  by  its  solicitor  and  the  defend- 
ant in  person  and  attorney  proceeded  to  select 
a  jury  for  the  trial  of  this  cause.  And  the  said 
jury  l>eing  sheeted  as  required  by  law,  and  the 
indictment  l>eing  read  to  the  jury,  the  defendant 
renewed  his  plea  of  not  guilty,  and  an  issue 
being  joined  upon  this  plea  of  not  guilty,  there- 
upon came  a  jury  of  good  and  lawful  men, 
•  •  •  who  npon  their  oaths  say:  'We  the 
jury,  find  defendants  Scrapp  Agee  and  Leon 
Kitchen  guilty  of  murder  in   the  first  degree, 
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and  fix  their  pnnishment  In  the  penitentiaiy 
for  life.'  It  is  therefore  considered  by  and  it 
is  the  judgment  of  the  court  that  the  defend- 
ants Scrapp  Agee  and  Leon  Kitchen  are  guilty 
of  murder  in  the  first  degree,  and  that  they  be 
imprisoned  in  the  penitentiary  of  the  state  of 
Alabama  for  the  remainder  of  their  natural  life; 
and  now  on  May  24th  defendants,  said  Scrapp 
Agee  and  I.«on  Kitchen,  being  asked  by  the 
court  what  they  have  to  say  why  the  judgment 
and  sentence  of  the  court  and  law  should  not 
now  be  pronounced  upon   them,  say  nothing." 

Then  follows  the  usual  finding  and  sen- 
tence of  the  court  against  both  defendants. 
Both  defendants  appeal  on  the  record,  and 
seek  a  reTersal  of  the  Judgment  on  the 
ground  that  they  were  nnlawfuUy  tried  Joint- 
ly, Instead  of  severally,  as  they  allege. 

Middleton,  Denson  ft  Reynolds,  of  Clanton, 
for  appellants.  R.  C.  Brickell,  Atty.  Oen., 
and  W.  L.  Martin,  Asst.  Atty.  Gen.,  for  the 
State. 

SOMERVILLE,  J.  [1,2]  The  record  in 
this  case  exhibits  the  anomaly  of  a  sever- 
ance of  the  trial  of  two  Jointly  indicted  de- 
fendants, a  trial  of  one  of  them,  a  verdict  of 
guilty  and  Judgment  of  conviction  as  to  both 
of  them,  and  a  sentence  upon  both  of  them  to 
life  imprisonment 

Taking  the  Judgment  entry  at  its  face 
value.  It  conclusively  appears  that  Scrapp 
Agee  was  tried  alone,  and  that  Leon  Kitchen 
was  gratuitously  and  unlawfully  declared 
guilty  by  the  Jury,  and  gratuitously  and  un- 
lawfully adjudged  guilty  and  sentenced  by 
the  court 

It  is  obvious  tt:tt  the  Judgment  of  convic- 
tion is  a  nullity  as  to  Kitchen,  and  equally 
obvious  that  it  Is  without  error  as  to  Agee, 
who  could  not  have  been  prejudiced  by  the 
gratuitous  interjection  of  Kitchen's  name  into 
the  verdict  and  Judgment 

[3]  As  to  Kitchen  the  Judgment  will  be  re- 
versed, and  the  cause  remanded;  and  as  to 
Agee  ttie  Judgment  will  be  affirmed.  Chaney 
et  al.  V.  State.  4  Ala.  App.  89,  58  South.  685. 

Affirmed  in  part,  and  reversed  and  remand- 
ed in  part 

ANDERSON,  C.  X,  and  MAYFIBLD  and 
GARDNER,  JJ.,  concur. 


090  Ala.  283) 

WESTERN    UNION   TELEGRAPH    CO.   ▼. 
APPLETON.    (No.  886.) 

(Supreme  Court   of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Teleobafhs  and  Telephonks  ®=>e8— De- 
UVEBINO  Mbssagb  —  Dklat  —  Dailaqes  — 
Mental,  Anouibh. 

In  an  action  in  tort  for  delay  in  delivery 
of  a  telegram,  plaintiff  cannot  recover  for  men- 
tal pain  and  anguish,  unless  there  is  a  right 
of  recovery  aside  from  such  injuries. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  g§  68,  70;  Dec.  Dig. 
^S368.] 


2.  Tei,boraphs  and  TKiKPBOtna  ®=>(!5— Db- 
I.AY  IN  Deuvebt  of  Messaob— Pleaoino. 
A  complaint  alleged  that  defendant  did  not 
promptly  deliver  a  death  message  sent  to  plain- 
tiff, but  the  same  was  delayed  for  one  day,  and 
as  a  proximate  consequence  of  said  negligence 
plaintiff  was  deprived  of  paying  the  last  rites 
of  respect  to  the  body  of  her  mother,  was  de- 
prived of  the  privilege  of  being  present  at  the 
funeral,  suffered  great  mental  pain  and  anguish, 
and  lost  the  sum  paid  to  defendant  as  afore- 
said. The  second  count  was  based  on  the  same 
state  of  fact,  and  the  neglii;ence  alleged  was  the 
wanton  or  intentional  negligence  of  the  servants 
and  agents,  acting  within  the  line  and  scope  of 
their  authority.  Held  to  show  loss  of  the  toll- 
aside  from  mental  anguish,  and  that  it  was  not 
demurrable. 

[Ed.  Note.— For  other  eases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {|  54-60 ;  Dec.  Dig. 
<8=>65.] 

S.  Teleobafhs  and  Telephones  €=»66 — De- 
lay IN  Delivebt  of  Messaoe— Evidence. 
Evidence  held  sufficient  to  entitle  plaintiff 
to  recover  damages  for  mental  pain  and  an- 
guish from  the  failure  of  a  telegraph  company 
to  deliver  a  message  telUng  of  the  death  of  her 
mother. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephony,  Cent  Dig.  H  61-63 ;  Dec.  Dig. 
«=>66.] 

4.  Tbial  «=>150— Takino  Oabb  fkom  Jubt— 
Stbikino  Out  Evidence  —  DBmniBEB  to 
Evidbncb. 

Where_  plaintiff  had  introduced  relevant  ev- 
idence tending  to  establish  at  least  some,  if  not 
all,  of  the  material  allegations  of  her  complaint 
it  wonld  not  be  deemed  error  to  refuse  defend- 
ant's motion  at  the  conclusion  of  plaintiff's  tes- 
timony to  exclude  all  the  evidence,  on  the 
ground  that  plaintiff  had  failed  to  make  out  a 
case ;  the  better  practice  being  to  demur  to  the 
evidence,  or  to  offer  evidence  and  ask  for  a  di- 
rected verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  346-348;  Dec.  Dig.  «=>150.] 

Appeal  from  City  Court  of  Birmingham; 
J.  H.  MiUer,  Judge. 

Action  by  Lucinda  Appleton  against  the 
Western  Union  Telegraph  Compaxiy  for  dam- 
ages for  delay  in  delivery  of  telegram.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Transferred  from  Court  of  Appeals.  Re- 
versed and  remanded,  because  of  failure  of 
plaintiff  to  file  remittttar  of  damages  as  re- 
quired. 

The  complaint  claimed  for  damages  for  a 
delay  of  one  day  in  the  delivery  of  a  death 
message  filed  with  defendant  by  an  agent  of 
plaintiff,  who  paid  the  charges  thereon  for 
such  service,  and  the  allegation  is  that  de- 
fendant so  negligently  conducted  Itself  in 
that  regard  that  It  did  not  promptly  de- 
liver said  message,  but  the  same  was  delayed 
for  one  ^y,  and  as  a  proximate  consequence 
of  said  negligence  plaintiff  was  deprived  of 
paying  the  last  rites  of  respect  to  the  body  of 
her  mother,  was  deprived  of  the  privilege  of 
being  present  at  the  funeral,  suffered  great 
mental  pain  and  anguish,  and  lost  the  sum 
paid  to  defendant  as  aforesaid.  The  second 
count  was  based  on  the  same  state  of  fact, 
and  the  negligence  alleged  was  the  wantoik 
or  intentional  negligence  of  the  servants  and. 
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agents,  acting  within  the  line  and  scope  of 
their  authority.  The  demurrers  were  that 
the  damages  claimed  were  not  proper  ele- 
ments, and  that  no  recoverable  damages  are 
claimed;  the  relation  between  plaintiff  and 
defendant  Is  not  averred  with  sufficient  cer- 
tainty; complaint  Is  bad  for  a  misjoinder, 
as  the  first  count  Is  ex  contractu  and  the 
second  count  ex  delicto.  There  was  Judg- 
ment for  plaintiff  in  the  sum  of  $750. 

George  H.  Fearons,  of  New  York  City,  and 
Forney  Johnston  and  W.  B.  0.  Coclce,  both 
of  Birmingham,  for  appellant.  Harsh  & 
Fitts,  of  Birmingham,  for  appellee. 

DB  GRAFFENBIED,  J.  [1]  The  count 
upon  which  this  case  was  tried  is  In  tort  It 
is  well  settled  that  In  this  form  of  action  for 
damages  for  delay  In  the  delivery,  or  for 
the  nondelivery,  or  for  negligence  In  the 
transmission  or  delivery,  of  a  tdegram,  the 
sendee  cannot  recover  for  mental  i>aln  and 
anguish,  unless  there  is  a  right  of  recovery 
aside  from  such  injuries.  Western  Union 
Telegraph  Co.  v.  Blocker,  138  Ala.  484,  35 
South.  468 ;  Western  Union  Telegraph  Go.  v. 
Jackson,  163  Ala.  9,  60  South.  316;  Western 
Union  Telegraph  Co.  v.  Brown,  6  Ala.  App. 
339,  69  South.  329. 

[2]  The  complaint  in  this  case  sho^s  that 
the  telegram  in  question  was  sent  by  the 
plalntifTs  agent  to  her,  and  we  think  shows 
with  sufficient  clearness  the  loss  to  her  of  the 
40  cents  which  was  paid  to  the  defendant  as 
Its  toll  for  transmitting  the  telegram.  The 
complaint  was  not  subject  to  the  demurrer 
which  was  Interposed  to  it  by  the  defendant. 
Authorities  supra. 

[3]  2.  The  evidence  in  this  case  we  think 
conclusively  establishes:  That  the  plaintiff's 
agent  delivered  to  a  telegraph  agent  of  the 
defendant,  at  Athens,  Ga.,  a  telegram  in  the 
following  words:  "Come  at  once.  Mother  is 
dead.  Answer  when  coming."  That  the  tele- 
gram was  properly  addressed  to  the  plaintiff 
at  New  Castle,  Ala.  That  the  agent  of  the 
plaintiff  paid  the  defendant  40  cents-  for 
transmitting  and  delivering  the  telegram,  and 
that  New  Castle  was  the  otily  address  of 
the  plaintiff.  In  other  words,  we  think  that 
there  was  no  evidence  that  the  address  of 
the  telegram  to  the  plaintiff  was  an  Insuffi- 
cient address.  We  also  think  that  there  was 
evidence  from  which  the  jury  had  the  right 
to  Infer  that  the  plaintiff,  by  reason  of  the 
unnecessary  delay  of  the  defendant  in  de- 
livering the  telegram  to  her,  was  denied  the 
privilege  of  attending  her  mother's  funeral, 
and  that  If  the  telegram  had  been  delivered 
to  her  with  reasonable  dispatch  she  could 
and  would  have  been  present  at  her  mother's 
fnneraL  Under  the  evidence  in  this  case,  if 
It  was  believed  by  the  Jury,  the  plaintiff  was 
entitled  to  recover  damages  for  such  mental 
pain  and  anguish  as  was  suffered  by  her  be- 
cause of  her  failure  to  be  present  at  her 
mother's  foneraL  Indeed,  It  seems  to  us  that 


all  of  the  questions  which  are  presented  to 
us  by  appellant  have  been  determined  ad- 
versely to  it  in  the  following  cases:  West- 
em  Union  Tel.  Co.  v.  Jackson,  supra;  West- 
ern Union  Tel.  Ca  v.  Blocker,  supra;  West- 
ern Union  Tel.  Co.  v.  Brown,  supra;  Western 
Union  Telegraph  Co.  v.  Annlston  Cordage 
Co.,  6  Ala.  App.  351,  59  South.  757;  Western 
Union  Telegraph  Co.  v.  Boteler,  62  South. 
822 ;  Western  Union  Telegraph  Co.  v.  Wright, 
169  Ala.  107,  63  South.  95. 

[4]  3.  When  the  plaintiff  concluded  her  tes- 
timony, the  defendant  moved  the  court  to  ex- 
clude all  of  the  evidence,  upon  the  ground 
that  the  plaintiff  had  failed  to  make  out  her 
case.  Tile  plaintiff  had  introduced  relevant 
evidence  tending  to  establish  at  least  some — 
if  not  all — of  the  material  allegations  of  her 
complaint.  This  being  true,  the  trial  court 
will  not  be  put  in  errot  for  refusing  this  mo- 
tion of  the  defendant.  McCray  v.  Sharpe 
(present  term)  66  South.  441.  If  the  defend- 
ant had,  when  the  plaintiff  closed  her  case, 
demurred  to  the  testimony,  or  had  refused  to 
offer  testimony  in  Its  bebaU,  and  had  then 
asked  for  affirmative  Instructions  in  its  be- 
half, a  different  question  would  be  before  us. 
McCray  v.  Sharpe,  supra. 

4.  This  record  and  the  brleftt  of  counsel 
have  been  painstakingly  examined.  Under 
the  authorities  above  cited  this  case  was  a 
case  for  the  determination  of  a  jury. 

In  our  opinion  there  is  reversible  error  In 
this  record,  however,  because  of  the  refusal 
of  the  trial  court  to  grant  the  motion  for  a 
new  trial  on  the  ground  of  excessiveness  of 
the  verdict  Under  Acts  1911,  p.  687,  we 
think  that  a  verdict  of  $400  is  sufficient,  and 
if  the  plaintiff  will  remit  all  in  excess  of 
said  amount  the  judgment  will  be  corrected 
and  affirmed,  unless  the  defendant's  counsel 
object  thereto  under  the  proviso  of  said  act 
Counsel  for  appellee  are  given  io  days  with- 
in which  to  file  their  acceptance  or  rejection 
of  the  verdict  as  reduced.  Counsel  for  ap- 
pellant are  given  10  days  within  which  to  file 
an  acceptance  or  a  rejection  of  the  reduc- 
tion in  the  verdict  after  the  acceptance  by 
the  appellee,  if  there  be  an  acceptance.  The 
clerk  will  mail  a  copy  of  this  order  to  Harsh 
&  Fitts,  and  a  copy  to  George  H.  Fearons, 
Forney  Johnston,  and  W.  R.  C.  Cocke,  and 
will  record  the  original  on  the  minutes  of 
the  court  together  with  the  acceptance  of  the 
reduction,  In  which  event  the  case  is  correct- 
ed and  affirmed. 

Corrected  and  affirmed  conditionally. 

ANDERSON,  C.  J.,  and  McCLKLLAN  and 
SAYRB,  JJ.,  concur. 

Supplemental  Opinion. 

DB  GRAFFENRIED,  J.  The  ai^ellee  not 
having  consented  to  the  reduction  of  the 
amount  of  the  judgment  as  indicated  in  the 
above  opinion  and  within  the  time  allowed 
by  law,  the  judgment  of  the  conrt  below  Is 
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reversed,  and  the  canae  Is  remanded  for  fur- 
ther proceedings  In  the  court  below. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLEIiLAN  and 
SATRE,  JJ.,  concur. 


(ISO  Ala.  UXt 

ILLINOIS  CENT.  R.  CO.  r.  S.  M.  AVERT 
&    SON.     (No,  887.) 

(Supreme  Court  of  Alabama.     Nor.   7,  1914. 
Rehearing  Denied  Dec  17,  1914.) 

1.  Pabtnebship  «=9l97— Actions— Pasties. 

A  partnership  may  sue  hi  its  partnership 
name,  if  the  names  of  the  members  are  set  oat 
in   the  summons   and   complaint 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  i  360;    Dec  Dig.  «=>197.] 

2.  Cabeiebs  «=>159  — Cabbiaoe  of  Goods  — 
LnoTATioR  OF  Liabiuty—Validitt— No- 
tice OF  Claim. 

A  special  contract  that  a  claim  for  dam- 
ages must  be  presented  to  the  carrier  within 
10  days  was  void. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  668-671,  699-703%,  711-714,  718, 
718%  ;  Dec.  Dig.  ig^isg.] 

Appeal  from  Circuit  Court,  Walker  County ; 

3.  3.  Curtis,  Judge. 

Action  by  S.  M.  Avery  &  Son,  a  partnership, 
composed  of  S.  M.  Avery  and  Will  Avery, 
against  the  Illinois  Central  Railroad  Com- 
pany, for  damages  to  cattle  while  In  transpor- 
tation. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Davis  &  Flte,  of  Jasper,  for  appellant  J. 
J.  Ray,  of  Jasper,  and  W.  Y.  Mayhall,  of  Ha- 
leyvllle,  for  appellee. 

MAYFIELD,  J.  [1]  A  partnership  may 
sue  in  Its  partnership  name,  provided  the 
names  of  the  members  thereof  are  set  out  In 
the  summons  and  complaint  In  the  case  of 
Hatcher  v.  Branch,  Powell  &  Ck).,  141  Ala. 
413,  37  South.  690,  it  was  said: 

"While  the  suit  appears  to  have  been  brought 
in  the  name  of  the  partnership  as  plaintiff,  still 
the  individual  names  of  the  partners  composing 
the  firm  were  set  out  In  the  complaint  On  the 
authority  of  Foreman  v.  Weil  Bros.,  98  Ala. 
496  [12  South.  815],  the  trial  court  properly 
overruled  the  demurrer  to  the  complaint  on  the 
ground  that  the  suit  was  brought  in  the  name 
of  the  partnership." 

The  demurrer  to  the  complaint  on  the 
ground  that  the  suit  was  In  the  name  of  the 
partnership  was  properly  overruled. 

[2]  The  special  contract  attempted  to  be 
set  up  as  a  defense  to  the  suit,  that  the  claim 
for  damages  was  not  presented  to  the  carrier 
within  10  days,  was  void  under  a  long  line 
of  decisions  in  this  state.  The  special  pleas, 
therefore,  setting  up  a  breach  of  the  provi- 
sions of  the  contract  of  shipment,  presented 
no  defense,  and  the  trial  court  properly  sus- 
tained demurrers  thereto.  The  authorities 
on  the  validity  of  similar  provisions  in  con- 
tracts of  shipment  and  in  contracts  as  to  the 
delivery  of  telegrams  were  reviewed  in  the 


cases  of  Louisville  ft  Nashyllle  Railroad  (30. 

V.  Price,  159  Ala.  213,  48  South.  814,  and 
Nashville  &  Chattanooga  ft  St  Louis  Rail- 
way ▼.  Long  &  Son,  163  Ala.  165,  60  South. 
130. 

Haralson,  J.,  In  the  case  of  Broadwood  v. 
Southern  Express  Co.,  148  Ala.  17,  41  South. 
769,  speaking  of  a  similar  stipulation  or  pro- 
vision In  a  contract  of  shipment  of  common 
carriers  limiting  liability  to  90  days,  bad  this 
to  say: 

"The  reasonableness  vel  non  of  the  stipula- 
tion of  the  kind  under  consideration  is  one  of 
law  for  the  determination  of  tbe  court  What- 
ever may  be  the  decisions  of  the  courts  of  other 
states  and  of  the  Supreme  Court  of  the  United 
States,  this  court  is  committed  to  the  proposi- 
tion that  a  contract  fixing  30  days  a*  uie  time 
within  which  such  claims  must  lie  presented  is 
not  reasonable." 

If  80  days  is  not  a  reasonable  time,  then 
10  days  Is  clearly  not  so.  In  tbe  absence  of 
some  facts  going  to  show  that  it  was  reason- 
able in  the  particular  case ;  none  such  being 
alleged  in  any  of  the  pleas  in  the  case  at  bar. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
DE  GRAFFENRIED,  JJ.,  concur. 


(IM  Ala.  126) 
HENDERSON  v.  TENNESSEE  COAL.  IRON 

&  R.  CO.    (No.  969.) 
(Supreme  C!ourt  of  Alabama.     Dec  17,  1914.) 

1.  Mikes  ano  Minebals  «s>118— Injubt  to 
Invitee— Paix  of  Roof— Plea. 

Where  plaintifF  alleged  that  his  intestate, 
while  in  defendant's  mine  at  its  invitation,  was 
killed  by  a  portion  of  the  roof  falling  on  him, 
and  that  his  denth  was  proximately  caused  by  the 
negligence  of  defendant's  servants,  in  causing 
such  portion  of  tbe  roof  so  to  fall,  a  plea  that 
intestate  knew  of  the  defect  or  negligence  whidi 
caused  his  injury  and  death,  and  failed  to  give 
information  thereof  to  defendant,  or  to  some  per- 
son superior  to  intestate,  engaged  in  defendant's 
service,  was  demurrable  for  failure  to  aver  that 
intestate  was  charged  with  any  duty  to  give 
such  information,  etc. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  f  240;  Dec.  Dig.  «=»118.] 

2.  Mines  and  Minebals  €=>118  —  Pleadino 
«=S98— Mines— Neqlioenoe— Fall  of  Roof. 

In  an  action  for  the  death  of  an  invitee  in 
a  mine  by  the  fall  of  .a  portion  of  tbe  roof,  a 
plea  that  intestate  was  negligent  in  failing  to 
examine  the  worldng  place  under  the  part  of  the 
roof  that  fell  on  him,  before  commencing  to 
work  thereunder,  which  proximately  caused  his 
hurt,  and  that  it  was  his  duty  to  examine  the 
place,  was  demurrable  for  failure  to  aver  that 
such  an  examination  would  have  disclosed  the 
defect  and  danger,  and  because  the  allegation 
that  intestate's  failure  to  examine  the  worldng 
place  was  the  proximate  cause  of  his  injury,  was 
but  a  conclusion  of  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  i  240 ;  Dec  Dig.  «=»118; 
Pleading,  Cient  Dig.  If  12-28%,  68;  Dec  Dig. 
«=>8.] 

3.  Appeal  and  Erbob  «=»549— Review— Eb- 
bobs  Relating  to  Pixadinob— Pbejudice. 

Where  tbe  error  complained  of  relates  to 
pleading  alone,  and  the  appeal  is  only  on  the 
record,  and  there  was  no  nonsuit  but  the  trial 
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was  had  on  the  fa6ts  and  merits,  there  should  , 
be  a  bill  of  exceptions  showing  that  the  errors 
complained  of  as  to  the  rulings  on  the  pleadings 
were  involved  on  the  trial,  and  were  among  the 
issues  on  which  the  case  was  decided,  in  order 
to  justify  a  reversal  for  error  therein. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2441-2451 ;  Dec.  Dig,  «=» 
549.] 

4.  Appeai.  and  Ebbob  «=>117&— Ritunos  oir 
Pleadings— Revikw—Pbejudice. 

Where  the  court  erred  in  its  rulings  on  the 
pleadings,  but  there  was  no  nonsuit,  and  a  trial 
was  had  to  the  merits,  and  though  there  was 
no  bill  of  exceptions,  the  instructions  were  sent 
up  as  a  part  of  the  record  proper,  and  these  in- 
dicated that  the  rulings  were  prejudicial,  the 
judgment  would  be  reversed,  notwithstanding 
Supreme  Court  rule  46  (176  Ala.  xzi,  61  South. 
iz),  providing  that  judgment  shail  not  be  revers- 
ed for  error  In  matter  of  pleading,  unless  the 
court  is  of  the  opinion,  after  an  examination  of 
the  entire  case,  that  tiie  error  probably  injuri- 
ously affected  tiie  substantial  rights  of  the  par- 
ties. 

[Ed.  Note. — VoT  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4032,  4066,  4075,  4008, 
4101,  4454,  4640-4545 ;    Dec.  Dig.  «s»U70.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; B.  G.  Crowe,  Judge. 

Action  by  Mutual  Henderson,  as  adminis- 
trator, against  the  Tennessee,  Coal,  Iron  & 
Railroad  Company,  for  the  death  of  her  in- 
testate, Nathaniel  Henderson.  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

The  tbird  count  declared  tbat  plaintiff's  in- 
testate, while  in  the  mine  of  defendant  at  the 
invitation  and  request  of  defendant,  was  kill- 
ed by  a  portion  of  the  roof  of  the  mine  fall- 
ing upon  him,  and  that  his  death  waa  prox- 
imately caused  by  the  negligence  of  defend- 
ant's servants  or  agents,  while  acting  within 
the  line  and  scope  of  their  employment,  in 
that  they  negligently  caused  a  portion  of  said 
roof  to  fall  ni>on  plaintiff. 

Plea  9  is  as  follows: 

Intestate  knew  of  the  defect  or  negligence 
which  caused  his  injury  and  death  and  failed,  in 
a  reasonable  time,  to  give  information  thereof 
to  defendant,  or  to  some  person  superior  to  said 
intestate  engaged  in  the  service  or  employment 
of  defendant. 

Hie  forty-dghth  ground  of  demurrer  Is 
that  the  plea  does  not  aver  that  intestate  was 
charged  with  any  duty  to  give  Information  to 
defendant  or  to  some  person  superior  to  in- 
testate in  the  service  or  employment  of  de- 
fendant as  to  such  defect  or  negligence. 

Flea  6  was  as  follows: 

Intestate  was  guilty  of  negligence  which  prox- 
imately contributed  to  cause  his  injuries  in  this: 
That  plaintUfs  intestate  did  not  examine  his 
working  place  under  the  rock  or  place  that  fell 
on  him  before  commencing  work  thereunder,  and 
proximately  caused  the  hurt.  It  was  the  duty  of 
plaintiff's  intestate,  before  commencing  to  work, 
to  examine  liis  working  place,  and  Eis  injury 
was  the  proximate  result  of  his  failure  to  per- 
form that  duty. 

Plea  8  was  practically  the  same  as  plea  6. 

W.  A.  Denson,  of  Birmingham,  tor  appel- 
lant 


ANDERSON,  C.  J.  [1]  It  Is  not  necessary 
to  pass  upon  the  sufficiency  of  plea  9,  as  an 
answer  to  a  complaint  by  a  servant  under -the 
Employers'  Ldabllity  Act,  as  count  3  of  the 
complaint,  the  only  one  submitted  to  the  jury, 
is  not  by  a  servant,  but  a  licensee,  and  the 
plea  places  no  duty  upon  the  plaintiff  to  in- 
form the  defendant  of  the  defect.  Said  plea, 
as  an  answer  to  count  3,  was  subject  to 
ground  48  of  plalntlfTs  demurrer  and  perhaps 
other  grounds. 

[2]  Plea  6  was  bad  'and  subject  to  the 
plalntlfTs  demurrer  thereto.  The  averment 
that  the  failure  of  the  plaintiff  to  examine 
the  working  place  under  the  roof  before  com- 
mencing to  work  proximately  caused  his  in- 
jury is  but  a  conclusion  of  the  pleader.  The 
plea  falls  to  aver  that  an  examination  of  the 
roof  would  have  disclosed  the  defect,  as  well 
as  the  danger  of  going  to  work  at  the  place 
in  question.  Mascott  Coal  Go.  v.  Garrett,  156 
Ala.  297,  47  South.  149;  Southern  Ry.  Co. 
V.  McGowan,  149  Ala.  452,  43  South.  378.  This 
second  alternative  averment  of  plea  8  pos- 
sesses the  same  vice  as  la  dealt  wltb  in  dis- 
cussing plea  6. 

The  appellee  has  suggested  the  application 
of  rule  46  (176  Ala.  xxl,  61  South,  ix)  in 
avoidance  of  a  reversal  of  this  case,  upon  the 
idea  that,  while  the  appeal  Is  upon  the  rec- 
ord alone,  there  was  no  nonsuit;  and  it  ap- 
pears that  the  case  was  tried  by  a  jury  upon 
the  merits;  and,  from  aught  that  appears, 
the  plaintiff  may  have  failed  to  offer  evi- 
dence in  support  of  his  count  3,  or  the  de- 
fendant may  not  have  offered  any  proof  In 
support  of  the  pleas  in  question.  In  other 
words,  that  the  appellant  has  not  shovm  prob- 
able Injury  resulting  from  the  error  in  over- 
ruling his  demurrer  to  the  special  pleas  to 
count  3.  It  is  no  doubt  true  that  rule  45, 
which  is  as  follows: 

''Hereafter  no  judgment  will  be  reversed  or  set 
aside,  nor  new  trial  granted  by  this  court  or 
by  any  other  court  in  this  state,  in  any  civil  or 
criminal  case  on  the  ground  of  ndsdirectiop  of 
the  jury,  the  giving  or  refusal  of  special  charges 
or  the  improper  admission  or  rejection  of  evi- 
dence, nor  for  error  as  to  any  matter  of  plead- 
ing or  procedure,  unless,  in  the  opinion  of  tiie 
court  to  which  the  appeal  is  taken,  or  applica- 
tion is  made,  after  an  examination  of  the  entire 
cause,  it  should  appear  that  the  error  complain- 
ed of  has  probably  injuriously  affected  substan- 
tial rights  of  the  parties" 

— was  intended  to  obviate  previous  rulings  as 
to  reversing  cases  upon  the  mere  presumption 
of  Injury,  whenever  error  was  shown,  and 
makes  It  Incumbent  upon  an  appellant  to  not 
only  show  error  but  also  that  he  was  prob- 
ably Injured  thereby. 

[3]  It  is  also  true  that  in  cases  where  the 
error  complained  of  relates  to  pleading  alone, 
and  the  appeal  Is  only  upon  the  record,  and 
there  was  no  nonsuit,  but  a  trial  was  had 
upon  the  facts  and  the  merits,  there  should 
probably  be  a  bill  of  exceptions  showing  that 
the  errors  complained  of  as   to  the  ruling 
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upon  the  pleading  were  inTolTed  upon  the 
trial  and  were  among  the  Issues  upon  which 
the.  case  was  decided.  For  Instance,  error 
may  be  assigned  by  a  defendant  as  to  over- 
ruling a  demurrer  to  a  certain  count  of  the 
complaint,  or  to  a  special  plea  to  said  count, 
when,  if  a  bUI  of  exceptions  is  taken,  it  might 
appear  that  there  was  no  proof  offered  in 
support  of  the  complaint,  and  the  general 
charge  was  given  for  him  as  to  said  count  It 
would  thus  be  an  absurdity  as  well  as  a  mis- 
carriage of  Justice  to  reverse  a  case  which 
had  been  tried  by  a  Jury,  upon  points  relating 
to  a  count  In  the  complaint  or  a  plea  which 
was  eliminated  from  the  jury,  by  instruc- 
tions In  favor  of  the  appellant,  or  it  would 
be  equally  as  absurd  to  reverse  the  case  in 
favor  of  the  plaintiff  appellant  in  overruling 
demurrers  to  special  pleas  when  there  was  no 
proof  offered  in  support  of  the  counts  to 
which  they  were  interposed,  or  when  the  de- 
fendant offered  no  evidence  in  support  of  said 
special  pleas,  and  they  were  or  could  have 
been  charged  out  in  favor  of  the  plaintiff. 

[4]  As  heretofore  suggested,  when  appeals 
are  had  upon  the  record  alone  in  cases  where 
there  is  not  a  nonsuit,  but  a  trial  upon  the 
merits,  it  is  safer  for  the  appellant  to  take 
a  bill  of  exceptions,  suflScient  to  show  that 
the  errors  upon  the  pleading  were  probably 
prejudicial,  and  it  will  be  noted  that  circuit 
court  rule  32  (176  Ala.  zzi),  as  it  appears  in 
the  Code  of  1907,  has  been  amended  so  as 
to  permit  an  appellant  to  set  out  enough  in 
hia  bill  of  exceptions  to  meet  the  require- 
ments of  rule  45,  so  as  to  show,  not  only  er- 
ror, but  probable  injury.  See  new  rules  upon 
front  pages  of  the  175  Ala.  (61  South,  vii). 
This  court,  however,  will  look  to  all  of  the 
record  before  it  for  the  purpose  of  ascertain- 
ing whether  or  not  the  errors  shown  were 
probably  prejudicial,  and  even  in  cases  of 
this  kind,  where  no  bUl  of  exceptions  Is  tak- 
en, if  the  given  and  refused  charges  are  sent 
up  in  the  record  proper,  we  will  look  to  them 
for  the  purpose  of  ascertaining  whether  or 
not  the  errors  were  probably  injurious.  The 
Charges  in  this  case  have  been  sent  up  as  a 
part  of  the  record,  and  we  find  that  the  gen- 
eral charge  requested  by  the  defendant  as  to 
count  8  was  refused,  and  which  would  indi- 
cate. In  the  absence  of  a  bill  of  exceptions, 
that  there  was  some  proof  in  support  of  said 
count  3,  else  the  charge  would  have  been  giv- 
en. We  also  note  the  refusal  of  a  charge  re- 
quested by  the  plaintiff,  which  would  prima 
facie  indicate  that  there  was  some  proof  in 
favor  of  the  defendant's  special  pleas  made 
the  basis  of  the  errors  involved.  We  there- 
fore hold  that  the  appellant  has  not  only 
shown  error,  but  an  examination  of  the  en- 
tire record  as  presented  to  us,  also  discloses 
that  said  errors  were  probably  prejudicial. 
We  do  not  wish  to  be  understood  as  depart- 
ing from  the  old  rale  of  considering  assign- 
ments of  error  only  when  properly  present- 


ed, or  that  we  will  reverse  cases  for  giving 
or  refusing  charges  not  presented  by  a  bill 
of  exceptions,  but  we  wilTln  the  future,  as 
we  have  done  in  the  past,  look  to  charges, 
whether  in  the  bill  of  exceptions  or  not,  for 
the  purpose  of  ascertaining  whether  or  not 
the  errors  shown  were  preJudiciaL  OambiU 
V.  Fuqna,  148  Ala.  448,  42  South.  735.  The 
judgment  of  the  circuit  court  is  reversed,  and 
the  cause  Is  remanded. 
Reversed  and  remanded. 

SOMEmVIIiLB,  DE  GRAFFENRIED,  and 
GARDNER,  JJ.,  concur. 


(UO  Ala.  610) 
RANDOIiPH  V.  HTJBBBRT.    (No.  859.) 
(Supreme  Court  of  Alabama.     Dec.  17,  191i.) 

1.  E^JKCTiCENT  «=>43  —  Maintknancb  or  Ac- 
tion—Parties. 

While  each  may  separately  maintain  eject- 
ment, the  heirs  and  personal  repreaentativea  of 
a  deceased  owner  cannot  join  in  a  single  action 
of  ejectment. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  g  137 ;  Dec.  Dig.  «=>43.] 

2.  Pasties  <8=a65— Aiikndkentb. 

Where  the  heirs  of  a  decedent  Joined  in 
ejectment,  and  thereafter  the  complaint  was 
amended  by  striking  therefrom  the  names  of 
all  of  the  heirs  except  one,  who  had  been  ap- 
pointed administrator,  leaving  him  suing  as  ad- 
ministrator, there  was  not  an  entire  change  of 
parties  plaintiff,  as  one  of  the  original  plaintiffs 
was  still  a  party,  though  he  was  suing  in  a 
different  capacity. 

[Ed.  Note.— For  other  cases,  see  Parties,  (}ent. 
Dig.  §{  100-107;    Dec  Dig.  «=»66.] 

3.  EXBCUTOBS   AITD    ADinRIBTBATOBS  «S»130— 

RjOHT  TO  Maihtain   Ejxctuint. 

There  can  be  no  recovery  in  ejectment  by 
one  styling  himself  administrator,  which  fact 
was  denied  by  defendants,  where  he  did  not  then 
hold  that  position. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  It  635,  537- 
540;  Dec.  Dig.  «=»130.] 

4.  EVIDEWCB  «=384  —   PBKBUlfFTtONS  —  DM- 

CHAROE  or  Adionibtbatob. 

Where  the  records  preserved  merely  show- 
ed plaintiff's  appointment  as  administrator 
about  35  years  before,  and  he  testified  that  be 
took  possession  of  the  personalty  and  applied 
it  to  the  payment  of  the  debts  of  the  estate,  bat 
did  not  do  anything  in  respect  to  the  realty, 
there  is  a  conclusive  presumption  that  he  had 
made  final  settlement  and  was  discharged,  and 
now  be  cannot  in  his  representative  capacity 
maintain  ejectment  for  the  lands  of  his  intes- 
tate. 

[Ed.  Note.— For  other  cases,  see  Evidenoe, 
Cent.  Dig.  f  106;  Dec.  Dig.  «=>84.1 

Appeal  from  Circuit  C\>urt,  Fayette  Coun- 
ty;   Bernard  Harwood,  Judge. 

Action  by  R.  F.  Hubbert,  as  administra- 
tor, against  T.  C  Randolph.,  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Bankhead  ft  Bankhead,  of  Jasper,  and 
Beasley  ft  Wright,  of  Fayette,  for  appellant. 
R>  F.  Peters,  of  Fayette,  and  Ray  ft  Cooner. 
of  Jasper,  for  ai^)ellee. 
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DE  GRAFFENRIEO,  3.  [1]  The  action  of 
ejectment  cannot  be  Jointly  maintained  by 
tbe  beirs  and  the  personal  representatives  of 
the  deceased  owner  of  the  land.  "True,  each 
may  maintain  (separately)  an  action  of  eject- 
ment, to  recover  the  possession  of  the  lands; 
but  their  several  rights  over  the  lands  when 
recovered  are  fnndamentally  nnllke."  Tar- 
rer  v.  Smith,  38  Ala.  135;  Wilson  et  al.  v. 
Klrkland,  172  Ala.  72,  55  South.  174. 

[2]  2.  This  suit  was  originally  brought  by 
the  heirs  of  a  deceased  person,  who,  it  Is 
claimed,  owned  the  land.  One  of  the  heirs 
of  said  deceased  was  the  administrator  of  the 
estate  of  said  deceased,  and  against  the  ob- 
jection of  the  defendant  the  complaint  was 
amended  by  striking  from — 

"the  original  complaint  the  names  of  all  the 
plaintiffs  except  the  name  of  R.  F.  Habbert 
(the  heir  who  was  the  administrator),  and  to 
proceed  in  the  name  of  R.  F.  Hubbert,  above, 
as  the  administrator  of  the  estate  of  said  S.  A. 
Reeves,  deceased,  and  to  amend  the  caption  of 
said  original  complaint,  so  that  the  same  may 
read  as  follows:  'R.  F.  Hubbert,  Who  Sues 
as  the  Administrator  on  the  Estate  of  S.  A. 
Reeves,  Deceased,  Plaintiff.' " 

The  result  of  the  above  amendment  was 
to  strike  from  the  complaint  all  of  the  orig- 
inal plaintiffs  except  one.  As  this  one  was 
left  In  the  complaint,  there  was  not  an  en- 
tire change  of  parties  plaintiff,  and  the  fact 
that  the  complaint  was  so  amended  as  to 
change  the  capacity  in  which  the  one  orig- 
inal plaintiff  who  was  left  in  the  complaint 
sued  did  not  work  an  entire  change  of  the 
parties  plaintiff  within  the  meaning  of  the 
law.  Lucas  v.  Pittman,  94  Ala.  616,  10 
South.  '603. 

[3]  3.  The  question  which  we  consider  be- 
low must  be  treated  by  us  as  If  this  suit  had 
been  brought  originally  by  the  plaintiff,  R. 
F.  Hubbert,  as  the  administrator  of  the  es- 
tate of  S.  A.  Reeves,  deceased.  This  proposi- 
tion needs  no  citation  of  authority  to  sus- 
tain it  While,  under  our  statutory  system, 
an  administrator  may,  under  many  circum- 
stances, maintain  an  action  of  ejectment  to 
recover  the  possession  of  the  lands  of  his 
Intestate,  in  this  case  there  was  a  plea  of 
ne  unqnes  administrator,  and  If,  when  the 
complaint  was  amended,  the  plaintiff  was 
not  the  administrator  of  the  estate  of  S.  A. 
Beeves,  deceased,  then  there  should  have 
been,  in  this  case,  a  verdict  for  the  defend- 
ant 

[4]  .4.  The  lands  sued  for  In  this  case  are 
situated  in  Fayette  county.  In  the  county 
seat  there  have  been  two  fires  since  the  year 
1880,  which,  on  each  occasion,  destroyed  the 
conrthonse  of  the  county.  The  records  of 
the  probate  court  were  destroyed  by  Are  on 
tbese  occasions,  but  some  of  the  original 
papers  pertaining  to  matters  pending  in  said 
court  were  saved.  In  the  matter  of  the  es- 
tate of  S.  A.  Reeves,  deceased,  a  few  of  the 
original  papers  were  saved,  and  these  papers 
Bbow  that  on  the  16th  day  of  February,  1880, 


the  plaintiff  was  appointed  administrator  of 
said  estate.  This  is  all  that  is  shown  by  the 
original  iMipers  with  reference  to  said  estate. 
The  administrator  of  the  estate  testified  that 
after  his  appointment  as  administrator  he 
took  possession  of  the  i>er8onal  property  and 
applied  it  or  its  proceeds  to  the  payment  of 
the  debts  of  the  estate,  but  that  he  had  done 
nothing  in  the  Uut  SO  v«or*  relatinj  to  the 
adminiBtration  of  the  ettate.  As  this  fact 
was  proven  by  the  plaintiff,  and  was  icith- 
out  dispute,  the  plaintiff  was  not,  at  the  time 
this  suit  was  brought  (the  suit  was  brought 
in  March,  1914),  the  administrator  of  the  es- 
tate. The  fact  that  he  had  made  a  final  set- 
tlement of  the  estate  and  had  received  bis 
discharge  as  administrator  is  conclusively 
presumed.  The  reasons  for  this  holding  are 
well  stated  in  Snodgrass  v.  Snodgrass,  176 
Ala.  276,  58  South.  201. 

It  follows  from  the  above  that  the  h^rs  of 
S.  A.  Reeves,  deceased,  are  the  only  parties 
who  can  maintain  a  suit  for  the  recovery  of 
the  possession  of  this  land. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOBfERVILLB 
and  GARDNER,  JJ.,  concur. 


090  Ala.  i6U 
WHEAT  et  aL  v.  WHEAT  et  aL     (No.  510.) 
(Supreme  Court  of  Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Partition  $=>12— Pbofxbtt  and  EIstatks 
Subject— Estates  in  Rkilaindeb  and  Re- 
version. 

Where  complainant,  in  a  bill  for  partition, 
owned  a  present  interest  and  was  entitled  to 
immediate  possession  and  enjoyment,  he  was 
entitled  to  partition,  as  a  matter  of  right, 
although  it  involved  the  setting  apart  of  inter- 
ests in  reversion  or  remainder,  although  no 
partition  can  be  awarded  where  the -complain- 
ant has  only  an  estate  in  reversion,  with  no 
present  right  of  occupancy. 

[Ed.   Note.— For  other  cases,   see   Partition, 
Clent  Dig.  i§  38-51;    Dec.  Dig.  «=»12.] 

2.  Pabtition    ^=365— Suvficixngt    or  Oom- 

PLAINT— NbCESSITT  FOB  SALE. 

A  complaint  in  partition,  alleging  that 
complainants  and  respondents  jointly  owned  all 
the  land  described  u  the  bill,  that  it  could 
not  be  equitably  divided  or  partitioned  among 
them  without  a  sale,  because  of  the  location 
of  improvements,  and  because  two  parties  held 
only  a  i/gs  interest  each,  three  parties  a 
^'/»t  interest  each,  two  parties  a  ''/as  inter- 
est each,  and  one  party  a  >/?  interest,  sub- 
ject to  the  life  estate  of  her  husband,  soffl- 
ciently  showed  the  impracticability  of  an  actu- 
al partition  and  the  necessity  for  a  sale,  which 
was  not  destroyed  by  further  averment  of 
particulars  from  which  different  conclusions 
might  be  drawn,  as  the  pleader  is  allowed  to 
draw  his  own  reasonable  conclusions. 

[Ed.    Note. — For   other  cases,  see   Partition, 
Cent  Dig.  U  148-159,  182;   Dec.  Dig.  <S=>56.] 

3.  Partition    4e»65— Bnxr— Desoriftior    or 

Parties. 

A  bill  for  partition,  alleging  that  a  certain 
named  person  during  her  life  was  the  owner 
of  an  undivided  one-seventh  interest,  that  she 
left  a  surviving  husband  entitled  to  an  estat* 
by  curtesy,  made  a  party  defendant,  that  he 
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had  not  been  heard  of  for  ten  years  or  more, 
and  claimed  no  interest,  was  not  objectionable 
as  incorrectly  describing  the  interest  of  the 
parties,  since  the  interest  of  the  surviving  hu»- 
band,  if  any,  might  be  preserved '  and  deter- 
mined on  final  hearing. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  H  14S-159,  182;   Dec.  Dig.  <8=>55.] 

4.  Tenancy  in  Common  €=»15  — Advebsk 
Possession — Possession  of  One  Coten- 
ANT— Receipt  of  Rents  and  Peofets. 

The  possession  by  one  cotenant  is  pre- 
sumed to  be  for  the  benefit  of  all,  which  pre- 
sumption continues  until  there  is  a  disseisin 
by  a  clear  repudiation  and  denial  of  the  rights 
of  the  other  cotenants,  brought  home  to  their 
actual  knowledge  either  by  express  notice  or 
by  acts  of  such  open,  notorious  and  hostile 
character  as  to  constitute  notice  in  themselves, 
nor   does   the    exclusive    receipt  of   rents   and 

erofits  by  a  cotenant,  vrhose  possession  is  not 
ostile  to  his  cotenants  constitute  an  adverse 
holding  against  his  cotenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §§  42-62;  Dec.  Dig.  ®=3 
15.] 

5.  Tenancy  in  Couuon  «=»28— Receipt  at 

Rents— AccoTTNTiNO. 

On  a  bill  for  partition  of  certain  land  by 
sale,  averring  that  one  of  the  cotenants  had 
received  rents  and  profits  in  part  paid  over 
to  other  cotenants  who  had  previously  received 
their  share  of  the  rents  and  profits  as  tenants 
in  common  with  the  other  owners,  such  coten- 
ants were  accountable  to  their  cotenants,  and 
were  also  accountable  for  cotton  collected  as 
rent,  although  two  of  them  had  conveyed  their 
interest  to  the  third,  reserving  a  remainder, 
and  none  of  them  were  living  on  the  land,  as 
the  rights  and  equities  of  the  parties  should 
be  settled  in  one  proceeding. 

[Ed.  Note.— For  other  cases,  8e«  Tenancy 
in  Common,  Cent  Dig.  }{  76-88;  Dec.  Dig. 
«=»28.] 

6.  Pabtition  «=»59— Claim  fob  Attornkt's 
Fee— Dkmurbeb. 

On  a  bill  between  cotenants  for  partition 
by  sale,  there  was  no  error  in  overruling  a  de- 
murrer in  respect  to  an  attorney's  fee  sought 
to  be  charged  against  defendant's  interest, 
since  that  could  be  more  properly  raised  on 
final  hearing. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent.  Dig.  {  165;    Dec.  Dig.  <8=»59.] 

Appeal  from  Chancery  Court,  Afacon  Conn- 
ty;  Ia  D.  Gardner,  Chancellor. 

Bill  by  Moses  H.  Wheat  and  others  against 
Jessie  L.  Wheat  and  others,  for  partition  of 
certain  land.  Decree  on  demurrer  for  com- 
plainants, and  respondents  appeal.    Affirmed. 

It  is  alleged  that  complainants,  Jointly 
with  the  respondents  named  herein,  own  cer- 
tain lands  described  in  the  bill  located  In 
Macon  county,  Ala.,  and  that  complainants 
and  respondents  together  own  all  of  said 
land  in  the  proportions  set  forth  in  the  bill. 
Complainants  allege  that  the  real  estate  can- 
not be  equitably  divided  or  partitioned  among 
the  Joint  owners  thereof  without  a  sale,  be- 
cause of  the  inequality  of  Interest,  location 
of  improvement,  and  the  very  small  Interest 
belonging  to  some  of  the  heirs,  as  the  prop- 
erty must  be  divided  between  two  parties 
who  hold  a  ^/»s  interest  each,  three  parties 
who  hold  a  *»/»»  interest  each,  two  parties 
who  hold  a  **/»»  Interest  each,  two  parties 


who  hold  a  V»s  Interest  each,  one  party  a 
1/t  interest,  and  the  ^/gs  interest  of  Mrs. 
Cook,  which  is  snbject  to  the  life  estate  of 
her  husband,  W.  T.  S.  Cook,  although  he  has 
never  claimed  said  interest,  and  his  where- 
abouts are  at  present  unknown.  The  bill 
also  alleges  the  receipt  of  rents,  income,  and 
profits  of  the  land  by  Jessie  L.  Wheat,  but 
that  the  amounts  and  disiwsitlon  of  same  are 
unknown,  and  other  matters  not  necessary 
to  be  here  set  out  The  demurrers  raise  the 
question  discussed  in  the  opinion. 

J.  M.  Chilton,  of  Montgomery,  for  appel- 
lants. R.  H.  Powell  and  O.  S.  Lewis,  both  of 
Tuskegee,  for  appellees. 

SAYRE,  J.  [1]  It  is  urged  for  appel- 
lants, on  the  authority  of  Wilkinson  ▼.  Stu- 
art, 74  Ala-  198,  that  there  can  be  no  parti- 
tion or  sale  for  division  of  the  land  in  ques- 
tion because  some  of  the  parties  own  inter- 
ests in  remainder.  In  the  case  relied  upon, 
the  parties — all  the  parties — had  only  an  es- 
tate In  reversion.  In  that  case,  there  being 
no  present  right  of  occupancy,  it  was  held 
In  consonance  with  the  authorities  general- 
ly that  no  partition  could  be  awarded.  But 
our  cases  also  hold  that,  where  the  party 
complainant  owns  a  present  interest  and  is 
entitled  to  Immediate  possession  and  enjoy- 
ment, partition  is  awarded  on  his  prayer,  as 
matter  of  right,  although  it  may  involve  the 
setting  apart  of  interests  in  reversion  or  re- 
mainder. Fitts  V.  Graddock,  144  Ala.  437, 
39  South.  506,  113  Am.  St  Rep.  53 ;  Pies  v. 
Rosser,  162  Ala.  504,  50  Sontb.  287,  1^6  Am. 
St  Rep.  57;  Letcher  t.  Allen,  180  Ala.  254, 
60  South.  828;  aements  t.  Faulk,  181  Ala. 
219,  61  South.  264;  Kidd  v.  Borum,  181  Ala. 
144,  61  South.  100.  Complainants  in  this 
case  being  entitled  to  the  present  use  and 
enjoyment  of  an  interest  in  the  land,  it  Is 
no  objection  to  their  bill  that  some  of  the 
parties  defendant  claim  in   remainder  only. 

[2]  On  the  authority  of  Smith  v.  Wltcher, 
180  Ala.  102,  60  South.  391,  and  Trucks  v. 
Sessions,  66  South.  79,  we  hold  that  the  bUl 
In  this  case  sufficiently  shows  the  impracU- 
cabillty  of  an  actual  partition  and  the  neces- 
sity for  a  sale.  Such  is,  in  ^ect,  the  general 
averment  of  the  bill;  and  the  ruling  of  the 
cases  dted  is  that  the  sufficiency  of  such 
averments  is  not  destroyed  by  the  further 
averment  of  particulars  from  which  different 
conclusions  may  be  drawn.  The  pleader  is 
allowed  to  draw  his  own  not  unreasonable 
conclusion. 

[3]  We  are  not  advised  by  the  bill  that  it 
incorrectly  describes  the  interest  of  the  par- 
ties, as  the  demurrer  asserts.  It  is  alleged 
that  Estelle  C.  Cook,  during  her  lifetime  the 
owner  of  an  undivided  one-seventh  interest 
In  the  land,  on  her  death,  which  occurred 
15  years  ago,  left  surviving  her  a  husband, 
W.  T.  S.  Cook,  who  thereby  became  entitled 
to  an  estate  by  curtesy;    that  complainants 
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have  not  beard  of  him  for  ten  years  or  more, 
and  on  these  facts  It  is  averred  that  he 
claims  no  interest  In  the  land.  However,  he 
is  made  a  party  defendant,  process  by  publi- 
cation has  been  bad  against  him,  and,  wheth- 
er he  claims  an  interest  or 'not,  in  either  case 
the  extent  of  the  interest  of  each  of  the 
other  parties  complainant  and  defendant  Is 
stated  correctly  In  each  alternative,  so  far 
as  we  are  able  to  perceive.  It  may  be  that 
on  the  final  hearing.  If  relief  is  awarded  un- 
der the  blU,  it  will  be  necessary  to  preserve 
the  interest  of  Coolc,  and  to  apportion  the 
Interests  of  the  parties  on  the  basis  of  hla 
participation,  in  the  proceeds  of  the  sale,  but, 
if  so,  that  is  a  matter  wlilch  will  then  be 
correctly  determined,  and  for  it  the  decree 
will  make  such  provision  as  may  then  seem 
to  be  necessary  and  proper. 

[4]  It  is  averred  In  the  bill  that  for  the 
past  tMi  years  or  more  the  defendant  Jessie 
L.  Wheat  has  had  control  and  management 
of  the  land  to  be  sold  for  partition  or  divi- 
sion; that  during  said  time  she  has  taken 
rent  notes  In  her  own  name  and  has  collected 
and  received  the  rents,  and  has  sold  and  col- 
lected for  woo^,  timber,  and  other  things  of 
valne  belonging  to  the  alleged  tenants  In 
common.  On  this  averment  defendants'  de- 
murrer Invokes,  as  appearing  upon  the  face 
of  the  bill,  the  defenses  of  laches  and  the 
statute  of  limitation  against  complainants' 
ownership  and  the  remedy  sought.  It  is  said 
that  the  bill  shows  that  defendant  Jessie  L. 
Wheat  has  been  and  is  now  holding  and 
claiming  adversely  to  complainants  and  the 
other  parties  defendant.  This  contention 
must  be  denied  on  familiar  principles  which 
hardly  call  for  extended  argument  The  pos- 
session of  one  cotenant  is  presumed  to  be  for 
the  benefit  of  all,  and  this  presumption  con- 
tinues until  there  is  a  disseisin  by  a  clear 
repudiation  and  denial  of  the  rights  of  the 
other  cotenants  brought  home  to  their  actual 
knowledge,  either  by  express  notice  or  by 
acts  of  snch  an  open,  notorious,  and  hostile 
character  as  to  constitute  notice  in  them- 
selves. Ashford  V.  Ashford,  136  Ala.  631,  34 
South.  10,  96  Am.  St.  Rep.  82;  Palmer  ▼. 
Sims,  176  AU.  S9,  S7  South.  7U4.  Mere  pos- 
session by  one  cotenant  does  not  operate  as 
an  ouster  of  another.  Nor  will  the  exclusive 
receipt  of  rents  and  profits  by  a  cotenant, 
in  tennectlon  with  a  possession  not  other- 
wise characterized  by  hostility,  suffice  to  con- 
stitute an  adverse  holding,  as  matter  of  law. 
38  Cyc.  31.  We  think  the  bill  does  not  dis- 
close a  title  in  defendants  by  adverse  hold- 
ing, and  that  the  demurrer  asserting  the 
contrary  is  not  well  taken. 

[8]  It  Is  further  averred  in  the  bill  that 
Jessie  li.  Wheat  has  received  rents  and  prof- 
Its,  and  that  they  have  In  part  been  paid 
over  to  her  codefendauts  C.  R.  A.  E.  Wheat 
and  Laura  L.  Wilson.  It  Is  thereupon  ar- 
gued, upon  the  separate  assignments  of  er- 
ror by  the  named  parties,  that  they  cannot 
be  held  to  an  accounting  for  the  irents  and 


profits  received  by  them.  A  reasonable  Inter- 
pretation of  the  bUl  Is  that  these  parties, 
prior  to  1912  at  least,  were  in  the  receipt  of 
a  share  of  the  rents  and  profits  In  virtue  of 
their  tenancy  In  common  with  the  other 
owners,  and  that,  such  being  the  case^  they 
must  account  to  their  co-owners  as  an  In- 
cident to  the  partition  sought.  If  complain- 
ants were  seeking  to  charge  defendants  for 
the  mere  friendly  use  or  occupation  of  the 
land,  that  would  afTord  material  for  another 
story.  McCaw  v.  Barker,  115  Ala.  643,  22 
South.  131. 

As  for  the  rents  of  the  year  1912  In  partic- 
ular, alleged  to  have  been-  received  by  the 
defendant  Jessie  L.  Wheat  and  In  part  turned 
over  to  her  mother,  Mrs.  C.  R.  A.  B.  Wheat, 
and  her  sister,  Laura  L.  Wilson,  after  said 
Jessie  and  Laura  had  conveyed  their  Interest 
to  their  mother  for  her  life,  reserving  to 
themselves  an  estate  In  remainder — ^in  which 
said  rent  (cotton),  the  bill  hence  alleges,  said 
Jessie  L.  and  Laura  L.  had  no  Interest  what- 
ever— the  separate  demurrers  filed  by  these 
three  defendants  question  their  accountabili- 
ty for  such  rent  In  this  proceeding  specifical- 
ly on  the  ground  that  they  did  not  collect  or 
receive  It  as  tenants  In  common  with  com- 
plainants. These  three  defendants  were  not 
living  upon  the  land,  but  this  rent  was  collect- 
ed specifically  as  rent,  so  that.  If  the  title  to 
the  land  out  of  which  this  rent  Issued  was 
as  the  bill  avers  It  was,  they  are  accountable 
to  their  co-owners  In  whatever  capacity  or 
by  whatever  title  they  claimed  the  right  to 
collect  or  receive  It  Sanders  v.  Robertson, 
57  Ala.  465.  The  parties  all  still  own  an  in- 
terest in  the  property  either  In  preesentl  or  in 
futuro,  and  their  rights  and  equities  should 
be  settled  in  one  proceeding.  The  bUl  Is  not 
multifarious,  as  multifariousness  is  defined 
by  the  statute,  nor,  for  that  matter,  is  any 
objection  taken  on  that  ground.  Code,  §  3095. 
It  occurs  to  us  that  the  underlying  question 
and  the  only  question  of  any  doubt  in  this 
feature  of  the  case  is  whether  the  amounts 
collected  from  the  rent  of  1912,  and  for  which 
these  defendants  may  be  found  accountable 
to  their  cotenants,  should  be  charged  Iq  the 
decree  for  partition  as  a  lien  upon  their 
interests.  This  'precise  question  Is  not  pre- 
sented by  ■  the  demurrers,  nor  is  it  argued 
in  brief  of  counsel  for  appellant — the  only 
brief  we  have — ^though  the  argument  has  been 
such  as  to  lead  us  to  a  statement  of  what 
appears  to  be  the  real  difficulty  of  the  case. 
Possibly  this  Is  not  the  question  that  disturbs 
appellants,  and  was  not  raised  In  this  form 
because  It  was  a  matter  of  indifference  to 
them,  if  they  had  to  account  at  all.  In  this 
state  of  the  case,  it  seems  proper,  If  not  nec- 
essary, to  leave  the  primary  disposition  of 
this  question  to  the  chancellor,  who  will  have 
all  the  facts  before  him  when  he  comes  to  the 
rendition  of  his  final  decree  on  pleadings  and 
proof. 

[8]  Question  as  to  the  attorney's  fee  sought 
to  be  charged  against  defendant's  interMt  In 
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the  land  will  also  be  more  properly  raised 
upon  final  hearing.  There  was  no  error  in 
OTerrnllng  the  demurrer  on  this  account 
Smith  T.  Witcher,  supra. 

We  think  we  have  said  enough.  Our  judg- 
ment Is  that  the  decree  as  for  anything  set- 
tled by  it  should  be  affirmed.  Let  appellants 
have  30  days,  or  such  other  time  as  the  chan- 
cellor may  fix,  in  which  to  answer  otct, 

Afilrmed, 

McCLELLAN,  MATFIELD,  and  DB  GRAF- 
VENRIED,  JJ.,  concur. 


(190  Ala.  M8) 

WHEAT  et  al.  v.  WHEAT  et  aL    (No.  609.) 

(Supreme   Court  of   Alabama.     No7.   7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

Appeal  from  Chancery  Court,  Macon  Coun- 
ty;  li.  D.  Gardner,  Chancellor. 

Bill  by  Moses  H.  Wheat  and  othera  against 
Jessie  L.  Wheat  and  others.  Decree  for  com- 
plainants, and  defendants  appeal.     Affirmed. 

J.  M.  Chilton,  of  Montgomery,  for  appel- 
lants. R.  H.  Powell  and  O.  S.  Lewis,  both  of 
Tuskegee,  for  appellees. 

SAYRE,  J.  The  decree  of  the  chancery 
court  is  affirmed  on  the  authority  of  Wheat  v. 
Wheat  (6th  Div.  No.  510)  67  South.  417,  decided 
at  this  term. 

Affirmed. 

McCLELLAN,  MAYFIELD,  and  DB  ORAF- 
FENRIED,  JJ.,  c(mcur. 


aSO  Ala.  67S) 

MILLITELLO  ▼.  B.  F.  RODEN  GROCERY 
CO.    (No.  819.) 

(Supreme  C!ourt  of  Alabama.     Not.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  EsToppKL  «=»110— Pleading— Necbssitt. 

Where  estoppel  is  relied  on  as  a  defense, 
it  must  be  specially  pleaded,  unless  the  case  is 
such  that  it  cannot  be. 

[Ed.   Note.— For   other   cases,   see   Estoppel, 
Cent.  Dig.  $  300;  Dec.  Dig.  <8=s>110.] 

2.  Execution  iS=9ig2  —   Claius   bt  Thibd 
Pebsonb— Pleading— Estoppel. 

In  the  trial  under  Code  1907,  |  6039  of  the 
daim  to  property  upon  which  an  execution  had 
been  levied,  the  only  proper  issue  is  whether 
the  property  levied  on  is  subject  to  the  process, 
and  under  that  issue  any  evidence  bearing  there- 
on, including  evidence  of  estoppel,  may  be  in- 
trodnced,  so  that  the  claimant  is  not  prejudiced 
by  the  sustaining  of  demurrers  to  his  pleas  set- 
ting up  an  estoppel. 

[Ed.   Note.— For  other  cases,  see   Execution, 
<3ent  Dig.  {i  567-570;  Dec.  Dig.  €=»192.] 

3.  Estoppel  «=36&— Gbotjnds  —  Chanoi  of 
Position  in  Judicial  Pboobbdings. 

Where  a  summons  and  complaint  against 
J.  M.  had  been  served  on  V.  M.,  who  appeared 
and  filed  special  pleas,  which  were  stricken  on 
the  statement  by  plaintiff's  attorney  that  he  was 
not  suing  V.  M.,  and  the  court,  in  the  presence 
of  plaintiff's  counsel,  stated  that,  if  execution  of 
the  judgment  therein  entered  were  levied  on 
the  property  of  V.  M.,  the  officer  would  be  liable 
in  damages,  plaintiff  was  estopped  to  assert, 
when  v.  M.  claimed  the  property  levied  on  to 
satisfy  a  judgment,  thar  V.  M.  and  J.  M.  were 
the  same  person,  since  estoppel,  which  is  the 
rule  that,  where  a  fact  has  been  asserted  or  an 


admission  made  through  which  an  advantag? 
has  been  derived  from  another  or  upon  the  faith 
of  which  another  has  been  induced  to  act  to  his 
prejudice,  so  that  a  denial  of  such  assertion  or 
admission  would  be  a  breach  of  good  faith,  the 
law  precludes  the  parties  from  rebutting  such 
representation  from  afterwards  denying  the 
truth  of  the  admission,  applies  to  the  conduct 
of  causes  in  courts  and  the  results  thereby  ob- 
tained (citing  Words  and  Phrases,  EstoM>el). 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  165-169;  Dec  Dig.  «=96ai 
4.  Execution  ®=»182— Claim  by  Thibd  Pee- 
so  ns— Issues— Regulabitt  or  Judgment. 
In  the  statutory  suit  to  claim  property  up- 
on which  execution  was  levied,  where  the  pro- 
cess is  not  void  on  its  face,  the  claimant  cannot 
question  the  regularity  of  either  the  Judgment 
or  the  execution. 

[Etd.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  {  547;  Dec.  Dig.  ©=182.] 

6.  Execution  ^=9182— Claim  bt  Thibd  Fn- 

sons— Issues- Estoppel. 

A  contention  that  by  his  assertion  before 
obtaining  the  judgment  that  the  judgment  debt- 
or and  claimant  were  not  the  same  person  plain- 
tiff had  estopped  himself  from  claiming  that 
they  were  not,  the  statutory  suit  to  try  the 
claim  to  property  upon  which  the  execution 
had  been  levied,  is  not  an  attack  upon  the  re^ 
ularity  or  validity  of  the  judgment,  and  evi- 
dence to  sustain  such  a  contention  is  admissible. 

[Ed.  Note.— For  other  cases,'  see  Execution, 
Cent  Dig.  {  547;  Dec.  Dig.  <$s>182.] 

Sayre,  J.,  dissenting. 

Appeal  from  City  (3ourt  of  Birmingham; 
E.  A.  Sharpe,  Judge. 

Claim  by  V.  Millitello  to  property  npon 
which  an  execution  was  levied  in  aid  of  a 
judgment  in  favor  of  the  B.  F.  Roden  Groc- 
ery Company.  Judgment  for  the  plaintiffs, 
and  claimant  appeal&  Transferred  from 
Court  of  Appeals.    Reversed  and  remanded. 

James  A.  Mitchell,  of  Birmingham,  for  ap- 
pellant Thompson,  Thompson  &  Bachrach, 
and  Gny  M.  Thompson,  all  of  Birmingham, 
for  appellee. 

GARDNER,  J.  The  B.  F.  Roden  Grocerr 
Company  obtained  a  judgment  agEilnst  one 
Jim  Millitello,  in  the  Birmingham  conrt  of 
common  pleas,  an  inferior  court  with  the  Jn- 
rlsdiction  of  a  Justice  of  the  peace,  upon 
which  Judgment  execution  was  issued  and 
levied  upon  certain  property  claimed  by  V. 
Millitello ;  and,  upon  such  claim  being  Inter- 
posed, a  trial  of  the  right  of  property  was 
had  In  said  conrt  as  provided  by  statute 
(section  6039  et  seq.  of  the  Code  of  1907), 
resulting  In  Judgment  for  the  plaintUC,  and 
the  claim  suit  was  removed  by  appeal  to  the 
city  court  of  Birmingham,  where  the  trial  of 
the  claim  suit  again  resulted  in  Judgment  for 
the  plaintiff,  from  which  Judgment  the  claim- 
ant prosecutes  this  appeal. 

The  cause  was  transferred  to  this  coart 
under  the  provisions  of  Acts  of  1911,  p.  449. 

Plaintiff  in  the  court  below  tendered  what 
might  be  termed  a  "special  Issue"  in  the 
cause,  to  the  effect  that  the  property  levied 
on  as  the  property  of  Jim  Millitello,  and 
which  Is  claimed  by  V.  Millitello,  Is  the  prop- 
erty of  Jim  Millitello,  In  this,  that  V.  Mil- 
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UteQo  Is  the  same  person  as  Jim  Mlllitello, 
and  tbat  the  claimant,  V.  Millitello,  held  him- 
self ont  to  plaintiff  as  being  Jim  Millitello, 
and  purchased  goods  from  plaintiff  under 
that  name,  etc.  This  tender  of  issue  was 
stricken  by  the  court  on  motion. 

The  plaintlfr  then  tendered  the  issue  as 
provided  by  section  6040  of  the  Code,  to  the 
effect  that  the  property  levied  upon  as  the 
property  of  Jim  Millitello,  and  which  is 
claimed  by  V.  Mlllitelo,  is  the  property  of  Jim 
Millitello,  and  is  liable  to  the  satisfaction  of 
the  said  writ. 

The  claimant  interposed,  in  addition  to  a 
plea  taking  Issue  on  the  tender,  two  special 
pleas,  numbered  2  and  3,  In  wlilch  he  sought 
to  set  up  certain  matters  by  way  of  estoppel, 
to  the  effect  that  the  plaintiff  was  estopped 
from  setting  up  and  now  claiming  that  Jim 
MilUtello  and  V.  MllUteUo  are  one  and  the 
same  person.  The  substance  of  these  pleas 
need  not  now  be  stated,  as  It  will  sufficiently 
appear  in  comment  upon  the  testimony  sub- 
sequently offered  upon  the  question  of  es- 
toppel, which  was  excluded  by  the  court 
Demurrer  to  these  pleas  was  sustained. 

[1]  We  recognize  the  rule  in  tliis  state  that 

an  estoppel  relied  upon  as  matter  of  defense 

■  must  be  specially  pleaded.     Jones  &  Co.  v. 

Peebles,  130  Ala.  269,  30  South.  564;   16  Cyc. 

p.  806. 

The  following  quotation,  found  In  Jones  v. 
Peebles,  supra,  is  In  point: 

"If  a  party  has  opportunity  to  plead  an  es- 
toppel, and  voluntarily  omits  to  do  so,  and  ten- 
ders or  takes  issue  on  the  fact,  he  thus  waives 
the  estoppel,  and  commits  the  matter  to  the 
jury,  who  are  to  find  the  truth.  *  •  ♦  But 
if  he  have  not  opportunity  to  show  the  estoppel 
by  pleading,  he  may  exhibit  the  matter  thereof 
in  evidence  on  the  trial  under  any  issue  which 
involves  the  fact,  and  both  the  .court  and  jury 
are  bound  thereby." 

Likewise  apt  is  the  following,  from  16 
Cyc.  p.  806,  dted  above: 

"At  common  law  an  estoppel  in  pais  need  not 
be  pleaded,  but  under  the  statutes  of  the  vari- 
ous jurisdictions  it  is  now  almost  universally 
necessary  that  it  should  be.  If,  however,  the 
state  of  the  case  is  such  that  the  estoppel  can- 
not be  pleaded,  it  may  be  given  In  evidence,  and 
in  such  case  it  will  be  equally  conclusive  as  if 
it  had  been  pleaded." 

[2]  In  the  case  of  Lehman,  Durr  &  Go.  y. 
Warren,  63  Ala.  535,  it  was  held  that  the  only 
proper  issue  on  the  trial  of  the  right  of  prop- 
erty Is  an  affirmation  by  the  plaintiff  in  the 
process  that  the  proiierty  levied  on  Is  subject 
to  the  process,  and  a  denial  of  the  fact  by 
the  claimant.    Says  the  court: 

"It  was  never  intended  the  proceeding  should 
be  embarrassed  by  formal  pleading,  eitber  in  the 
form  of  complaint,  or  plea,  or  replication,  or 
rejoinder.  T^e  introduction  of  such  pleading 
tends  only  to  confusion,  and  to  mar  the  sim- 
plicity of  the  proceeding,  as  it  is  authorized  by 
the  statute." 

In  the  case  of  Warren  v.  Llddell,  110  Ala. 
232,  20  South.  89,  it  was  said  tbat: 

"The  form  of  issue  on  the  contest  •  «  • 
is  largely  within  the  discretion  of  the  court,  is 
not  subject  to  demurrer,  nor  governed  by  the 
rules  of  pleading." 


I  We  therefore  conclude  that  while,  as  a 
general  rule,  estoppel  as  a  defense  must  be 
specially  pleaded,  yet  in  the  statutory  trial 
of  the  right  of  property,  where  the  form  of 
the  issue  Is  largely  within  the  discretion  of 
the  court,  and  its  substance  is  prescribed  by 
the  statute,  .the  only  proper  issue  Is  an 
affirmation  by  the  plaintiff  in  the  process 
that  the  property  levied  on  is  subject  to  the 
process,  and  a  denial  of  the  fact  by  the 
claimant,  and  that  in  such  case,  such  an  Is- 
sue is  sufficient  to  authorize  the  plaintiff  to 
Introduce  evidence  of  every  fact  showing  the 
property  liable  to  the  process,  and  the  claim- 
ant to  give  evidence  of  every  fact  showing 
that  there  resides  in  him  a  superior  right  of 
property. 

We  are  therefore  of  the  opinion  that  no 
necessity  existed  for  the  special  pleas  of  es- 
toppel, and  tbat  error  to  a  reversal  cannot 
be  predicated  upon  the  ruling  of  the  court 
sustaining  the  demurrer  to  said  pleas. 

[3]  This  brings  us  to  a  consideration  of  the 
pivotal  question  in  the  case — that  of  the  evi- 
dence offered  by  the  claimant  to  show  the 
estoppel,  which  evidence  was,  on  motion  of 
plaintiff  excluded  by  the  court. 

For  an  understanding  of  the  question  It  is 
necessary  that  this  proffered  testimony  be 
given,  which  Is  found  principally  In  that  of 
counsel  for  dalmant,  who  testified  as  fol- 
lows: 

"On  the  6th  day  .of  December,  1912,  I  went 
to  the  Second  division  of  the  Birmingham  court 
of  common  pleas,  accompanied  by  my  client,  V 
Millitello,  the  claimant  here.  V.  Millitello  had 
been  served  with  a  copy  of  the  summons  and 
complaint  in  the  case  of  B.  F.  Roden  Grocery 
Company  v.  Jim  Millitello,  No.  14559  on  the 
docket  of  said  court,  and  I  was  unable  to  tell 
whether  V.  Millitello  was  the  party  sued  in  that 
cause  or  not.  Before  leaving  my  office  I  drew 
up  some  pleas  to  be  filed  in  the  said  case,  and 
also  an  affidavit  denying  the  correctness  of  the 
account  sued  on,  and  had  Millitello  to  make  the 
affidavit  on  each  of  the  said  two  papers.  Upon 
arriving  at  the  said  court,  I  found  Mr.  Guy  M. 
Thompson  there  as  the  attorney  representing 
the  plaintiff.  I  told  him  that  the  party  with 
me  was  V.  Millitello,  and  that  he  had  been 
served  with  a  copy  of  the  summons  and  com- 
plaint in  the  case  of  B.  F.  Roden  Grocery  Com- 
pany V.  Jim  Millitello,  but  I  believed  he  had 
the  wrong  man ;  however,  if  Thompson  would 
state  to  me  tbat  this  was  the  man  he  was  su- 
ing, I  would  file  pleas  in  the  case  and  defend  it. 
Thompson  replied  to  me:  'Tou  had  better  go 
ahead  and  file  your  pleas.'  Thereupon,  I  filed 
in  the  case  the  pleas  and  affidavit  denying  the 
correctness  of  the  account  sued  on,  which  I 
had  prepared  and  which  are  in  the  file,  and  are 
in  words  and  figures  as  follows :  [The  pleas  are 
here  omitted.]  After  the  filing  of  the  pleas,  and 
before  the  case  was  called,  Thompson  tried  to 
engage  V.  Millitello  in  conversation,  and  showed 
him  some  signatures  on  some  writings  he  bad, 
and  asked  Millitello  if  he  did  not  sign  those 
names  thereto,  which  Millitello  denied.  V. 
Millitello  remained  in  court  with  me.  When 
the  case  was  called  for  trial,  the  said  Gny  M. 
Thompson  arose  and  said  to*  the  court:  'V. 
Millitello  has  filed  some  pleas  in  this  case.  The 
plaintiff  Is  not  suing  him,  and  I  move  the  court 
that  the  said  pleas  be  stricken  from  the  file.' 
I  then  said  to  the  court.  Judge  H.  B.  Abernethy 
presiding,  that  a  summons  and  complaint  had 
been  served  upon  this  man  V.  Millitello,  and 
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that  the  number  of  bis  store  was  indorsed  on 
the  back  of  the  lummons  and  comidaint  as  the 
residence  of  the  defendant;  that  the  plaintiff 
had  told  the  said  V.  Mtllitello,  when  he  asked 
about  it,  that  he  had  better  make  his  defense 
in  court;  and  I  also  told  the  court  about  the 
conversation  I  had  had  with  the  plaintiff's  said 
attorney  before  the  case  was  called.  And  I  in- 
sisted upon  being  allowed  to  make  defense  for 
V.  Millitello  in  the  case,  and  said  to  the  court 
that  it  might  be  later-  contended  that  Jim 
Millitello  and  V.  Millitello  are  one  and  the  same 
person.  Thereupon  Judge  Abemethy  said  to 
me:  'Mr.  Thompson  says  he  is  not  suing  your 
man,  and  the  papers  in  the  case  show  that  he 
is  not  suing  your  man.'  The  court  of  common 
pleas  then  haying  intimated  that,  if  the  officer's 
return  showed  service  on  the  defendant,  he 
ought  to  enter  up  judgment  for  the  plaintiff, 
and  I  again  protested  on  behalf  of  V.  Millitello, 
and  said  to  the  court  that,  if  a  judgment  should 
be  rendered  in  that  case  against  Jim  Millitello, 
an  execution  issued  thereunder  might  be  levied 
on  the  goods  of  V.  Millitello ;  and  Judge  Aber- 
nethy  replied :  'If  the  officer  levies  on  the 
goods  of  V.  Millitello,  he  will  be  liable  for  dam- 
ages.' The  said  court  thereupon  announced 
that  he  would  strike  the  pleadings  that  I  had 
filed  for  V.  Millitello  from  the  file,  and  the 
court  refused  to  allow  the  said  V.  Millitello  to 
make  defense  to  said  action.  I  then  stated  to 
Judge  Abemethy  .that,  if  that  was  his  ruling, 
he  should  make  an  entry  on  his  docket  to  the 
effect  that:  'Pleas  filed  by  V.  Millitello  are 
stricken  from  the  file,  upon  plaintiff's  attorney 
stating  to  the  court  that  the  plaintiff  is  not  su- 
ing him.'  Judge  Abemethy  announced  from  the 
bench  that  that  entry  would  be  made.  Guy  M. 
Thompson,  attorney  for  plaintiff,  was  standing 
before  the  court  all  this  time  and  beard  the 
ruling,  and  the  said  V.  Millitello  was  also  sit- 
ting in  the  courtroom  in  the  presence  of  the 
conrt  and  of  said  Thompson.  Thereupon  I  and 
my  client,  V.  Millitello,  left  the  courtroom. 
The  judgment  that  was  entered  in  the  case  was 
rendered  after  we  left." 

The  plaintiff  offered  testimony  to  the  effect 
that  claimant  had,  in  dealing  with  It,  repre- 
sented that  he  was  Jim  Millitello,  and  that 
Jim  Millitello  and  V.  Millitello  were  one  and 
the  same  person. 

Claimant  offered  testimony  to  the  effect 
that  he  was  never  known  as  or  called  Jim 
Millitello,  so  far  as  he  knew,  and  had  never 
so  represented  himself  to  plaintiff,  and  offer- 
ed many  witnesses  to  show  that  they  knew 
and  dealt  with  him  by  the  name  of  V.  Milli- 
tello, and  that  name  only.  All  the  proof 
tends  to  show  that  the  account  sued  upon  was 
for  merchandise  sold  in  1907,  and  the  claim- 
ant claimed  that  the  goods  so  purchased  by 
him  In  1907  from  plaintiff  had  been  by  him 
paid  for. 

This  record  therefore  discloses  that  the 
plaintiff  In  the  claim  suit  trial  was  relying 
for  recovery  upon  the  fact  that  Jim  Milli- 
tello and  V.  Millitello  were  one  and  the  same 
person,  as  the  proof  is  without  conflict  that 
the  property  levied  upon  was  the  property  of 
V.  Millitello. 

The  testimony  offered  by  the  claimant 
shows  that  he  went  with  counsel  prepared 
to  defend  against  the  suit  of  B.  F.  Koden 
Grocery  Company  v.  Jim  Millitello,  should 
he  be  the  party  against  whom  the  suit  was 
brought  He  had,  in  fact,  by  counsel,  filed 
pleas  in  the  cause,  but  they  were  stricken  on 


motion  of  the  plaintiff,  for  the  reason  that  It 
was  stated  he  was  not  the  party  sued. 

Upon  the  statement  and  ruling  of  the  court, 
either  Induced  or  acquiesced  In  by  oounsd 
for  plaintiff,  claimant  made  no  defense  to 
the  cause,  and  left  the  court  rocnn  with  his 
counsel,  after  which  the  Judgment  was  ren- 
dered against  Jim  MiUltello.  He  was  at  no 
fault.  Bvery  necessary  precaution  had  been 
taken  by  his  counsel.  If  be  was  the  party 
sued,  but  by  wrong  name,  a  willingness  to 
waive  any  misnomer  was  shown,  for  plea  1, 
filed  by  him,  which  was  stricken  on  motion, 
states,  "Now  comes  V.  Millitello,  sued  herein 
as  Jim  MilUtello,"  etc.,  and  he  was  told  in 
court  that  be  was  not  being  sued.  His  coun- 
sel was  assured  by  the  court — all  of  whldi 
was  in  the  presence  and'  hearing  of  counsel 
for  plaintiff — ^that  an  officer  levying  upon 
goods  of  y.  Millitello  upon  sudi  Judgment 
would  be  liable  in  damages. 

An  old  authority  bas  given  a  definition  of 
estoppel,  as  follows: 

"An  estoppel  is  where  a  man  is  concluded 
and  forbidden  by  law  to  speak  against  his  own 
act  or  deed;  yea,  even  though  it  is  to  say  the 
truth."     3  Words  &  Phrases,  p.  2494. 

In  Caldwell  t.  Smith,  77  Ala.  165,  it  was 
said: 

"It  was  anciently  said  that  estoppels  were 
odious,  because  they  stopped  or  closed  one's 
mouth  from  alleging  the  tmtb.  •  •  •  But, 
in  modern  times,  the  doctrine  bas  certainly  lost 
its  odium,  and  may  now  be  regarded  as  one  of 
the  'most  important,  useful,  and  just  agencies 
of  the  law.'  *  *  *  It  has  its  origin  in  moral 
duty  and  public  policy ;  and  its  chief  purpose  is 
the  promoting  of  common  lionesty,  and  the 
prevention  of  fraud.  Where  a  fact  has  been  as- 
serted, or  an  admission  made,  through  which 
an  advantage  has  been  derived  from  another,  or 
upon  the  faith  of  which  another  has  been  in- 
duced to  act  to  his  prejudice,  so  that  a  denial 
of  such  assertion  or  admission  would  be  a  breach 
of  good  faith,  the  law  precludes  the  party  ^m 
repudiating  such  representation,  or  afterwards 
denying  the  truth  of  such  admission.  •  *  • 
So  a  party  who  either  obtains  or  defeats  a 
judgment,  by  pleading  or  representing  anything 
in  one  aspect,  is  generally  held  to  be  estopped 
from  giving  the  same  thing  another  aspect,  in  a 
suit  founded  upon  the  same  subject-matter." 

In  Wheeler  v.  Armstrong,  164  Ala.  442,  51 
South.  268,  it  was  said: 

"It  is  true  that  under  our  practice  a  party 
is  allowed  to  file  inconsistent  pleas  and  to  nuke 
inconsistent  defenses  in  the  same  suit;  but  he 
will  never  be  allowed  to  invoke  an  action  of  the 
court,  and  receive  a  benefit  by  reason  of  sucii 
action,  and  then  take  advantage  because  of 
such  action  which  be  invoked  and  by  which 
he  profited." 

In  the  case  of  Jones  v.  McPbllUps,  82  Ala. 
102,  2  South.  46S,  the  court,  speaking  through 
Chief  Justice  Stone,  said: 

"The  conduct  of  causes  in  court,  and  the  re- 
sults thereby  attained,  have  sometimes  been  held 
as  working  an  estoppel  in  pais,  precluding  the 
party,  who  thereby  obtained  a  decision  in  his 
favor,  from  afterwards  disputing  or  controvert- 
ing the  truth  of  the  ground,  on  which  he  had 
achieved  his  former  success.  Such  cases  com- 
bine all  the  elements  of  estoppel  set  forth  above. 
To  allow  a  party  who  succeeds  in  defeating  one 
action,  on  a  seeming  state  of  facts,  though  false, 
to  shift  his  ground,  and  defeat  a  second  action. 
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by  disproving  the  truth  of  bis  first  defense, 
would  be  to  sanction  the  grossest  abuse  and 
fraud." 

"A  claim  made  or  position  taken  In  a  former, 
action  or  judicial  proceeding  will  estop  the  par- 
ty to  make  an  inconsistent  claim  or  take  a  con- 
flicting position  in  a  subsequent  action  or  judi- 
cial proceeding  to  the  prejudice  of  the  adverse 
party,  -where  the  parties  are  the  same  and  the 
same  questions  are  involved.  Thus  a  party  who 
has  successfully  interposed  a  defense  or  objec- 
tion in  one  action  or  proceeding  cannot  shift  his 
^onnd  and  take  a  position  in  another  action  or 
proceeding  which  is  so  inconsistent  with  his 
former  defense  or  objection  as  necessarily  to 
disprove  its  truth."     16  Cyc.  799,  800. 

Indeed,  the  doctrine  ot  estoppel  has  been 
applied  to  one  who,  as  husband  ot  the  de- 
fendant, merely  testified  for  the  wife  In  sup- 
port of  her  defense.  The  suit  was  for  forci- 
ble entry  and  detainer  against  the  wife.  She 
defended  on  the  ground  that  what  was  done 
was  wholly  the  act  of  the  husband,  for  which 
she  was  In  no  way  responsible,  and  her  de- 
fense was  sustained  by  his  testimony.  In  a 
subsequent  suit  for  unlawful  detainer  of  the 
same  premises,  brought  against  the  husband, 
he  was  not  permitted  to  defend,  on  the 
ground  tliat  he  was  acting  as  agent  of  the 
wife.  Lullng  v.  Sheppard,  112  Ala.  588,  21 
South.  352.    See,  also,  16  Cya  801,  796. 

Numerous  definitions  of  estoppel  in  pais 
may  be  found  in  the  above-cited  volume  of 
Words  and  Phrases,  and  it  is  unnecessary 
to  cite  further  authorities  or  to  glre  other 
quotations. 

We  are  persuaded  that  the  testimony  of- 
fered, above  set  out,  and  which  was  excluded, 
was  sufficient  to  create  an  estoppel  against 
the  plaintiff  from  setting  up  in  the  claim 
suit  that  Jim  Mlllftello  and  V.  Millitello 
were  one  and  the  same  person.  Indeed, 
counsel  for  appellee  do  not  seem  to  insist 
ttiat  such  would  not  ordinarily  give  rise  to 
an  estoppel,  but  the  insistence  seems  to  be 
that  the  claimant  In  such  a  case  is  not  per- 
mitted to  Impeach  the  Judgment  recovered 
in  the  principal  suit,  and  that  such  is  the 
effect  of  the  effort  made  by  claimant 

[4]  We  recognize  it  as  the  general  rule  of 
law  that  In  the  trial  of  such  statutory  Claim 
suit  the  claimant  cannot  question  either  the 
regularity  of  the  Judgment  or  that  of  the 
execution.  Hooper  v.  Pair,  3  Port  401,  29 
Am.  Dec.  258;  Harrell  v.  Floyd,  8  Ala.  16; 
D^it  ^.  Smith,  16  Ala.  290;  Schamagel  ▼. 
Whitehurst,  103  Ala.  260,  15  South.  611; 
Nordlinger  v.  Gordon,  72  Ala.  239. 

When  the  process  is  void  upon  its  face,  of 
course  a  different  question  arises,  with  which 
we  are  not  here  concerned.  Nordlinger  t. 
Gordon,  supra;  Wlggs  Bros.  v.  Ringemann, 
155  Ala.  189,  45  South.  153. 

[S]  It  is  clear  from  the  authorities  tliat, 
for  the  purpose  of  impeaching  the  judg- 
ment obtained  by  the  plaintiff,  the  claimant 
in  this  suit  cannot  show  that  the  judgment 
was  obtained  by  fraud.  But  such  is  not 
the  effort,  nor  the  purpose  of  the  claimant. 
He  does  not  here  seek  to  have  the  judgment 
declared  void  and  set  aside,  nor  to  have  the 


same  In  any  manner  disturbed.  He  merely 
says  that  in  obtaining  that  judgment,  the 
plaintiff  misled  him,  to  his  injury,  by  in- 
sisting in  court -that  he  was  not  the  party 
sued,  that  V.  MUlltello  was  not  Jim  Millitel- 
lo, the  latter  being  the  name  of  the  party  ac- 
tually sued,  and  thereby  deprived  him  of  the 
privilege  of  making  and  presenting  his  de- 
fense. 

The  judgment  against  Jim  Millitello  stands 
unquestioned  and  unassailed.  What  the 
claimant  does  say  and  insist,  however,  is  that 
the  plaintiff,  liavlng  represented  in  that  pro- 
ceeding that  Jim  Millitello  and  V.  MilliteUo 
were  not  one  and  the  same  person,  cannot 
now  be  heard  to  say  to  the  contrary,  and 
Insist  that  they  are  one  and  the  same.  The 
mere  fact  that  the  proof  offered  might  be 
sufficient  to  avoid  the  Judgment  in  a  court 
of  equity  (a  question  we  have  not  before  us) 
would  be  a  mere  incident,  and  would  in  no 
manner  affect  the  question  of  estoppel  here 
sought  to  be  interposed. 

We  are  therefore  of  the  opinion  that  the 
authorities  relied  upon  by  counsel  for  ap- 
pellee, do  not  at  all  militate  against  the 
conclusion  here  reached,  and  that  the  court 
below  erred  in  excluding  the  testimony  of 
said  witness. 

For  like  reasons  we  think  tliat  claimant 
should  have  been  allowed  to  show  by  the 
witness  J.  M.  Bonner  what  was  said  by  the 
court  in  reference  to  the  matters  testified 
to  by  the  witness  James  A.  Mitchell  in  the 
presence  and  hearing  of  the  counsel  for  the 
plaintiff.  We  see  no  merit  in  the  Insistence 
for  the  affirmative  charge  for  the  claimant 

We  have  here  treated  the  questions  of 
prime  importance  in  the  case.  The  rulings 
of  the  trial  court  were  not  in  accord  with 
the  conclusion  we  have  here  reached. 

The  Judgment  of  the  court  below  Is  revers- 
ed, and  the  cause  Is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLBLLAN, 
MATFIELD,  SOMERVILLB,  and  DB  GRAF- 
FENRIBD,  JJ.,  concur.  SAXRB,  J.,  dis- 
sents. 

SATRE,  J.  (dissenting).  The  record  and 
opinion  in  this  case  have  produced  in  my 
mind  the  strong  impression  that  appellant, 
Millitello,  by  reason  of  the  fact  that  he 
bought  under  one  name  and  sold  under  an- 
other, has  been  allowed  a  privilege  not  en- 
joyed by  the  ordinary  trader,  whose  name, 
like  his  personal  identity,  is  fixed.  It  must 
be  assumed  that  Jim  Millitello  and  V.  Mil- 
litello are  one  and  the  same  person,  for  so 
appellant  Claimed  in  the  trial  of  the  original 
cause,  nor  was  he  denied  the  right  to  show 
that  they  were  different  persons  on  the 
trial  of  the  right  of  property.  The  legal  ef- 
fect of  Ills  claim,  and  of  the  evidence  he  of- 
fered in  support  of  it,  was  that,  if  he  had 
not  been  misled  by  the  attorney  for  the 
plaintiff  in  the  original  suit,  he  would  have 
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defeated  a  recovery,  not  by  showing  that  Jim 
Mmitello  and  V.  MUUtello  were  different  per- 
sons, bat  that,  being  the  same  person,  he  did 
not  owe  the  debt  in  suit;  in  other  words, 
intervening  as  claimant,  he  is  allowed  to  de- 
fend as  defendant.  Since  Hooper  v.  Pair,  3 
Port  401,  29  Am.  Dec.  258,  decided  nearly 
80  years  ago,  and  followed  in  twoscore  cas- 
es, it  has  been  the  law  of  this  state  that 
the  claimant.  In  a  proceeding  to  try  the 
right  of  property,  cannot  Impeach  the  valid- 
ity of  the  Judgment  on  which  execution  has 
issued,  by  evidence  that  it  was  erroneously 
rendered  or  fraudulently  obtained.  The 
promise  of  this  principle  Is  conceded  in  the 
prevailing  opinion,  but  its  realization  Is 
avoided  in  this  case  on  the  ground  that  ap- 
pellant was  misled  by  plaintifTs  insistence 
that  the  suit  was  against  Jim,  not  V.,  as  if 
anybody  knew  his  name  better  than  he,  or  as 
if  an  adult  person  in  the  possession  of  his 
faculties  conld  be  misled  as  to  his  own  name ; 
and  so  appellant,  virtually  confessing  that 
he  is  and  was  the  defendant  in  the  original 
suit,  is  allowed  to  defeat  the  ezecntion  of 
the  judgment  there  rendered  by  showing 
that  he  had  a  good  defense.  Knowing  and 
there  conceding  that  he  was  the  person  sued, 
appellant  should  have  Insisted  on  his  de- 
fense, and,  if  he  were  denied  the  right  to 
defend,  he  had  ample -remedy  by  a  direct 
proceeding  to  reverse  the  Judgment,  if  it  was 
erroneously  rendered,  or  to  vacate  it,  if 
procured  by  fraud.  Not  only  so,  but  the 
evidence  on  which  this  reversal  is  founded 
tends  to  prove,  not  that  plaintiff  in  the  orig- 
inal cause  misled  defendant,  but,  to  the  con- 
trary, that  defendant  misled  plaintiff,  as  I 
think  will  appear  upon  analysis  of  what  the 
parties  did  and  said  on  that  occasion.  For 
these  reasons  I  cannot  agree  with  the  opin- 
ion and  ruUng  of  the  court 


(190  Ala.  6!I4) 
BIRMINGHAM  WATERWORKS  CO.  T. 
WINDHAM.    (No.  988.) 
(Supreme  (3ourt  of  Alabama.     Dec.  17,  1914.) 

1.  CONTBACTS     «=sl52— CONSTBUOTION— QUES- 
TIOW    FOB   COUBT. 

A  plain  and  unambiguous  contract  is  not 
open  to  construction. 

[Ed.  Note.— For  other  cases,  see  Ck>ntTact8, 
Cent  Dig.  {{  732,  733,  738;  Dec  Dig.  c8=» 
152.] 

2.  Contracts  «=»147-tConstbuotion— Intew- 

TION    of   PABTIKa. 

The  court  in  construing  a  contract  must 
consider  it  as  a  whole  and  seek  to  ascertain 
the  intention  of  the  parties,  and  may  assume  at 
least  prima  facie  that  tlie  parties  made  a  rea- 
sonable and  rational  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  730,  743 ;    Dec  Dig.  «=»147.] 

3.  Watebs   ANn    Wateb   Coubses    ®=>203  — 
Public  Sebvice  Cobpobations— OBniMARC- 

ES — CONSTBUCTION. 

An  ordinance,  which  grants  to  a  public 
service  corporation  the  right  to  furnish  water 
to  the  inhabitants  of  a  city,  and  which  fixes 
schedules  of  flat  and   meter  rates,   and   which 


permits  the  company  to  set  a  meter  on  any 
service  line  and  charge  according  to  the  meter 
schedule,  fixing  minimum  charges  for  a  daily 
consomption  of  1,000  galloos,  and  which  de- 
clares that  any  water  consumer  may  require  a 
meter  on  his  service  pipe  and  pay  for  water 
services  by  meter  measurement  provide^  each 
consumer  shall  pay  a  minimum  monthly  charge 
for  water  privileges,  gives  to  the  company  the 
right  to  install  meters  on  any  service  pipe  and 
collect  meter  rates  and  rent. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §{  289,  290-299; 
Dec  Dig.  <S=»203.] 

4.  Contbacts  «=3l70— CoNSTBTTcnon— AlfBIO- 
uous  CoNTBAcrrs — Intention  of  Pabties. 
Where  a  contract  is  ambiguous,  the  ascer- 
tainment of  the  true  intent  of  the  parties  may 
be  aided  by  the  interpretation  they  have  given 
the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  753 ;    Dec.  Dig.  «=»170.] 

Appeal  from  City  Court  of  Birmingham; 
J.  M.  Miller,  Judge. 

Suit  by  T.  C.  Windham  against  the  Bir- 
mingham Waterworks  Company  to  restrain 
the  cutting  off  of  the  water  from  complain- 
ant's house  and  for  a  mandatory  injunction 
requiring  the  company  to  accept  a  certain 
sum  in  full  for  water  services  for  a  certain 
period.  From  a  decree  granting  the  relief 
prayed  for,  defendant  appeals.  Reversed  and 
rendered. 

Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellant  Whitaker  ft  Nesblt,  of  Bir- 
mingham, for  appellee. 

McCLELLAN,  J.  The  rights  and  obliga- 
tions of  the  parties  to  this  cause  and  the  cor- 
rectness of  the  decretal  order  granting  an  In- 
junction pendente  lite  restraining  appellant 
from  cutting  off  or  discontinuing  water  serv- 
ice at  the  residence  of  the  appellee  depend 
upon  the  proper  construction  of  the  ordi- 
nance-contract entered  into  by  the  city  coun- 
cil of  Graymont  and  the  appellant  on  the 
25th  day  of  October,  1908.  In  the  decision  of 
the  Court  of  Appeals  delivered  in  the  cause 
styled  Birmingham  Waterworks  Ca  v.  Kell- 
ey,  2  Ala.  App.  629,  56  South.  838,  wiU  be 
fonnd  set  out  the  schedule  of  flat  rates  and 
the  schedule  of  meter  rates,  with  other  re- 
lated provisions  of  this  ordinance-contract. 
It  Is  not  thought  necessary  to  republish.  In 
extenso,  those  schedules.  Reference  to  that 
report  must  suffice  in  that  respect 

Section  13,  so  far  as  it  need  be  here  re- 
produced. Is: 

"That,  as  a  further  inducement  unto  grantee 
to  construct  said  waterworks  system  and  oper- 
ate the  same,  said  city  agrees  that  grantee  shall 
have  the  right  for  and  during  the  full  term 
and  continuance  of  this  ordinance  to  charge  all 
persons  and  corporations  using  water  from  ita 
mains  at  the  following  rates,  which  shall  be 
collected  quarterly  in  advance^  except  in  cases 
where  meters  are  used,  in  which  cases  charges 
may  be  collected  quarterly  or  monthly,  at  the 
option  of  the  grantee,  and,  in  consideration  of 
the  foregoing,  grantee  does  bind  itself  to  fur^ 
nisb,  during  such  term,  water  unto  all  consum- 
ers in  said  city  iiaving  connections  with  ita 
mains  at  such  rates." 
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Section  14  of  the  ordinance-contract  Is  In 
these  words: 

"That  grantee  shall  have  the  right  to  set  a 
meter  on  any  service  line,  whether  it  be  used 
for  domestic  or  any  other  purpose  and  notwith- 
standing a  specific  or  annual  rate  may  be  named 
therefor  herein,  and  charge  for  use  of  water 
according  to  the  meter  schedule  provided  in  this 
ordinance,  and  any  water  consumer  shall  have 
the  right  to  require  grantee  to  set  a  meter  on 
his  service  pipe  and  to  pay  for  water  service  by 
meter  measurement,  provided  that  each  and  ev- 
ery water  consumer  supplied  by  meter  measure- 
ment, shall  pay  a  minimum  monthly  charge  for 
water  privilege  of  at  least  one  ($1.00)  dollar, 
or  a  mmimum  quarterly  charge  for  water  priv- 
ileges of  at  least  three  ($3.00)  dollars,  in  cases 
where  a  one-half  inch  or  five-eigbths  Inch  meter 
is  used,  except  that  in  no  event  shall  the  mini- 
mum monthly  or  minimum  quarterly  charge  for 
water  privileges  by  meter  exceed  the  flat  rate 
charge  for  the  same  period." 

The  schedules  of  fiat  and  meter  rates  ap- 
pear In  section  13  of  the  ordinance-contract; 
and  in  that  section,  following  the  schedules, 
It  is  provided: 

"The  rates  provided  for  in  this  section  are 
subject  to  the  modifications  and  provisions  of 
sections  fourteenth,  fifteenth,  sixteenth  and 
eighteenth." 

The  only  specific  reference  In  the  meter 
schedule  to  as  small  a  quantity  of  water  as 
1,000  gallons  la  In  these  words  and  figures 
In  the  first  line  of  the  schedule:  "For  a  dally 
consumption  of  1,000  gallons  $.30  per  1,000 
gals."  Under  the  capital  heading  "Meter 
Rates,"  and.  In  parentheses,  preceding  the  ex- 
pression Just  quoted,  these  words  appear: 
"Subject  to  the  minimum  charges  and  meter 
rates  hereinafter  provided  for." 

[1-3]  The  question  propounded  on  this  ap- 
peal is  whether  a  residential  consumer,  whose 
service  pipe  Is  of  the  three-quarter  Inch  class, 
and  who  uses  less  than  1,000  gallons  of  wa- 
ter a  day,  may  be  required  to  pay  for  water 
he  consumes  as  measured  by  a  meter;  such 
consumer  having  for  many  years  used  the 
water  furnished  by  the  company  (appellant) 
and  having  paid  therefor  during  that  time 
according  to  the  measure  thereof  made  by 
a  meter  Installed  by  the  mutual  agreement  of 
appellee  and  appellant,  pursuant  to  what 
they  conceived  to  be  the  rights  established  by 
section  14  (quoted  above)  of  the  ordinance- 
contract. 

It  will  be  noted  that  the  quoted  first  line  of 
the  meter  schedule  appears  to  only  contem- 
plate a  daily  consumption  of  exactly  1,000 
gallons;  no  more  and  no  less.  If  this  line 
of  the  schedule  were  considered  alone.  It 
would  be  readily  conceded  that  the  rate  of 
SO  cents  per  1,000  would  and  could  only  ap- 
ply to  a  dally  user  of  that  exact  quantity  of 
■water.  When  the  meter  schedule's  succeed- 
ing ascending  gradations  of  quantity  con- 
sumed each  day,  viz.,  chiefly  500  gallons 
and  1,000  gallons,  are  considered,  and  the 
obvious  fact  that  rarely,  if  ever,  may  there 
be  a  connectedly  recurrent  dally  consumption 
of  exactly  1,000  gallons  of  water  is  given  its 
doe  attention,  credulity  Is  taxed  to  accept 
the  words  of  the  first  line  of  the  meter  sched- 
ale  as  meaning  what  It  seems  to  say  and  to 


accord  to  It,  in  consequence,  so  nearly  an 
Impossible  field  of  operation.  Our  opinion  Is 
that  the  contract  In  this  respect  Is  open  to 
construction — a  condition  that  could  not  ob- 
tain If  the  words  of  the  contract  were  plain 
and  unambiguous.  Contracting  parties  usual- 
ly engage  upon  rational  considerations  and  to 
reasonable  effects  and  ends;  and,  when  the 
courts  find  it  necessary  to  construe  Instru- 
ments of  obligation,  It  is  ever  proper,  and 
often  essential,  for  them  to  assume,  at  least 
prima  fade,  that  the  unreasonable  and  Ir- 
rational was  not  the  contractual  Intent  The 
whole  Instrument  must  be  considered,  and  out 
of  this  will  and  must  come  the  Intelligent 
Judgment  of  what  was  the  Intention  of  the 
parties. 

From  the  quoted  parts  of  section  IS,  It  ap- 
pears with  certainty  that  the  company  was 
assured  the  right  to  charge  all  persons  and 
corporations  using  water  from  Its  mains  at 
the  rates  thereinafter  set  out  In  the  Instru- 
ment. It  Is  clear  that  the  common  purpose 
was  to  fix  rates  of  charge  for  all  consumers 
in  the  territory  described  in  the  instrument 
There  Is  no  mistaking  this  feature  of  the 
contractual  Intent  By  section  14  the  com- 
pany was  assured  the  right  "to  set  a  meter 
on  any  service  line,"  regardless  of  the  charac- 
ter of  the  user,  and  "notwithstanding  a  spe- 
cific or  annual  rate  may  be  named  therefor 
herein,"  and  to  charge  for  the  use  of  the  wa- 
ter according  to  the  meter  schedule  set  out  In 
the  ordinance-contract  That  section  then 
declared  the  broad  right  in  "any  water  con- 
sumer" to  require  the  company  to  set  a 
meter  on  his  service  pipe  and  exacted  that 
he  pay  therefor  "by  meter  measurement" 
The  last  three  words  we  have  quoted  must 
of  necessity  refer  to  the  meter  schedule  In 
the  ordinance-contract  It  cannot  be  sup- 
posed that  a  right  so  broadly  declared  and 
evidently  regarded  as  of  value  and  conse- 
quence to  the  whole  class  of  consumers 
would  be  predicated  of  any  other  method 
or  scheme  of  "meter  measurement"  than  that 
stipulated  in  the  ordinance-contract.  So  the 
provision  for  this  right  vested  In  any  con- 
sumer, and  the  further  stipulation  that  pay- 
ment for  the  water  used  shall  be  by  measure- 
ment must  be  read  as  appropriating  to  the 
completed  expression  Intended  the  meter 
schedule  laid  out  in  the  Instrument 

This  status  of  pertinent  schedule  provision 
and  of  unlimited  declaration  of  right  In  both 
company  and  any  consumer  to  install  or  to 
have  Installed  meters  and  to  exact  payment 
according  to  measure  presents  this  dual- 
formed  question:  Was  it  the  contractual  in- 
tent that  the  language  of  the  schedule, 
whereby  only  a  daUy  consumption  of  1,000 
or  more  gallons  allows  the  purchase  of  wa- 
ter by  measure,  should  qualify  the  broadly 
stated  rights  of  seller  and  consumer  as  set 
forth  in  section  14  of  the  contract  and  limit 
those  rights  to  enjoyment  or  employment  by, 
or  with  reference  to,  those  only  who  dally 
use  1,000  gallons  or  more;   or,  was  It  tha 


Digitized  by  LiOOQ  IC 


426 


67  SOUTHERN  REPOBTBH 


(Ala. 


common  Intent  that  the  t>ertlnent  provision 
of  the  schedule  should  accord  with  the  un- 
restricted rights  set  out  in  section  14  to  in- 
stall meters  or  to  require  the  installation 
of  meters  and  the  sale  and  purchase  of  wa- 
ter on  a  measuring  basis? 

Our  opinion  is  that  an  afflrmative  response 
to  the  latter  branch  of  the  question  jnst 
stated,  and  a  negative  response  to  the  for- 
mer branch  of  that  question,  will  express  the 
only  conclusion  that  could  be  fairly,  reasona- 
bly deduced.  Surely,  If  the  unrestrictedly 
provided  rights  to  install,  and  to  require  in- 
stallation of,  meters  on  service  pipes,  was 
intended  to  be  alone  available  in  cases  where 
the  daily  consumption  was  1,000  gallons  or 
more,  so  carefully  drawn  an  ordinance-con- 
tract would  not  have  committed  the  qualifi- 
cation of  the  unlimited  provisions  In  this 
regard  to  the  mere  fact  that  no  Item  of  the 
schedule  was  laid  out  for  consumers  of  a  less 
quantity  than  1,000  gallons  of  water  a  day. 
Silence  is  not  the  usual  way  by  which,  under 
such  circumstances,  it  is  to  be  reasonably 
expected  contractors  will  qualify  or  Intend 
to  qualify  major  rights  and  obligations  es- 
tablished in  their  instruments.  Bather,  it 
must  be  concluded,  under  the  circumstances 
here  disclosed,  that  they  intended  no  qualifi- 
cations, but  that  in  reducing  to  writing  their 
purposes  some  words  were  employed,  or 
some  words  were  omitted,  that  did  not  con- 
form to  the  true  expression  of  the  contrac- 
tual intent 

"Words  may  be  supplied,  or  may  be  rejected, 
when  necessary  to  carry  into  effect  the  reason- 
able intention  of  the  parties" — a  process  that  is 
allowable  when  there  appears  contradiction, 
ambiguity,  or  uncertainty  -in  the  terms  of  the 
instrument."  Boykin  v.  Bank,  72  Ala.  262, 
270  (47  Am.  Bep.  408). 

So,  it  must  be  held,  in  accordance  with  the 
intent  drawn  from  a  consideration  of  the 
whole  Instrument,  that  the  first  line  of  the 
meter  schedule  was  intended  to  provide  a 
meter  rate  up  to  and  including  1,000  gallons 
of  dally  consumption,  subject  to  the  mini- 
mum monthly  or  quarterly  charge  provided 
for  In  section  14. 

[4]  That  the  stated  construction  of  the 
ordinance-contract  is  correct  and  accords 
with  the  Intent  of  the  parties  is  clearly  con- 
firmed by  the  fact  shown  by  this  record,  that 
from  the  beginning  consumers  and  the  com- 
pany actually  acted  upon  the  theory  that  the 
right  to  install  meters  on  service  pipes  and 
the  right  of  consumers  to  require  the  Installa- 
tion of  meters  on  their  service  pipes,  and 
thereby  and  thereupon  operating  to  put  Into 
effect  the  obligation  to  pay  by  measurement 
for  water  used  was  not  limited  to  those  con- 
sumers whose  dally  consumption  of  water 
was  1,000  gallons  or  more.  Where,  as  here,  a 
contract  Is  ambiguous,  or  contradictory  in 
some  of  Its  terms,  the  ascertainment  of  the 
true  Intent  of  the  parties  may  be  greatly  aided 
by  the  interpretation  the  acts  of  the  parties 
have  given  the  contract     Crass  v.  Scruggs, 


115  Ala.  258,  268,  22  South.  81;    Ciomer  v. 

Bankhead,  70  Ala.  136,  141. 

Under  the  provisions  of  section  15  of  the 
ordinance-contract,  the  complainant  (appel- 
lee) was  obligated  to  pay  meter  rent  of  forty 
(40)  cents  per  month. 

The  decision  of  this  court  in  Smith  v. 
B'ham  Water  Co.,  104  Ala.  315,  16  South. 
123,  is  not  an  authority  on  the  question  here 
determined.  The  decision  in  B'ham  Water 
Co.  V.  Keiley,  2  Ala.  App.  629,  56  South.  838, 
is  not  in  accord  with  the  views  of  this  court 
on  the  like  question. 

The  company  having,  as  we  construe  the 
Oraymont  ordinance-contract  the  right  to 
install  meters  on  any  service  pipe  and  to 
charge  by  measure  for  water  consumed  and  to 
collect  meter  rent  under  section  15  of  the 
contract  the  decretal  order  undertaking  the 
restraint  of  the  company  from  the  severing 
of  the  complainant's  water  connection  to  his 
residence  was  laid  in  error  and  is' reversed; 
and  a  decree  wUl  be  here  entered  dissolving 
the  temporary  injunction  for  want  of  equity 
in  the  bUl. 

Reversed  and  rendered. 

ANDERSON,  O.  J.,  and  SATRB  and 
GARDNER,  JJ.,  concur. 


090  Ala.  530) 
ARNETT  V.  WILIiOUGHBY  et  aL  (No.  907.) 
(Supreme  Court  of  Alabama.    Dec.  17,  1914.) 

1.  MoBTOAOBS  €=9434  —  FoBECLOSUBB  —  Pas- 
ties. 

The  second  mortgagee,  who  has  transferred 
his  mortgage,  and  so  has  no  interest  to  be  af- 
fected by  suit  to  foreclose  the  first  mortgage,  is 
not  a  proper  party,  and  the  bill,  as  to  him,  is 
without  equity. 

[EM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  iS  1272-1287;   Dec.  Dig.  «=»434.] 

2.  MoBTOAGEB  ®=»236  —  EqmTABLB  AssiaR- 
iiBNi>— Tbansfeb  or  Secubkd  Note. 

A  transfer,  by  mere  delivery,  of  a  note  se- 
cured by  mortgage,  if  for  a  valuable  considera- 
tion, operates  as  an  equitable  assignment  of  the 
mortgage  to  the  transferee. 

[Ed.  Note. — ^Por  other  cases,  see  Mortgages, 
Cent  Dig.  U  620,  621;   Dec.  Dig.  «=>235.] 

3.  SuBBOOATioN  «=>23— Pathknt  fob  Mobt- 

OAOOB. 

One,  who,  at  instance  of  the  mortgagor,  and 
for  his  benefit,  pays  or  advances  money  to  pay 
the  mortgage,  is  by  equitable  assignment  enti- 
tled to  be  subrogated  to  the  lien  of  the  mort- 
gage for  reimbursement 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
(3ent  Dig.  M  60-66;   Dec.  Dig.  «=323.] 

4.  MOBTOAQES   9=>236— TBAI78FEB  Ot  PABT  OV 

Secubed  Notes— Pbiobht  of  Likn. 

One,  who,  at  request  of  mortgagors,  pays 
the  first  note  secured  by  the  mortgage,  they  giv- 
ing him  their  note  therefor  and  agreeing  he 
shall  hold  the  note  paid  as  collateral,  and  to 
whom,  in  furtherance  of  such,  agreement  and 
for  the  accommodation  of  the  mortgagors,  the 
mortgagee  assigns  the  note  paid,  while  entitled 
to  subrogation  to  the  lien  of  the  mortgage,  for 
reimbursement  is  not,  as  would  be  the  case  it 
the  assignment  by  the  mortgagee  was  for  his 
own  benefit,  entitled  to  payment  out  of  the 
mortgaged   property   prior  to   payment   of  the 


^soFot  other  oaaw  bm  luue  topic  and  K£Y-NUMBfi;B  In  lU  Key-Numbered  DlsMt*  and  iBdases 


Digitized  by 


Google 


AUu) 


ABNETT  V.  WILIiOUQHBT 


427 


other  notes  eecnred  by  the  mortgage  and  still 
held  by  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  Si  456,  622,  623;   Dec.  Dig.  (S=>236.1 

5.  SUBBOOATION    «=»23— FiBST    ACtD    SECOND 
MORTOAOES. 

The  right  of  subrogation  to  the  lien  of  the 
mortgage  of  one,  who,  at  the  request  of  the 
mortgagors,  advances  money  for  paying  a  note 
secured  by  first  mortgage,  exists  against  those 
claiming  under  a  second  mortgage,  taken  with 
notice  of  the  first  mortgage. 

[Ed.  Note.— For  other  cases,  see  Subrogation. 
Cent  Dig.  if  60-<6;  Dec.  Dig.  «=»23.} 

6.  MOBTOAOBS   «S»897— FOBECIA>BtJBI>— Skvib- 

Ai.  Notes. 

A  mortgage  securing  several  note*  matur- 
ing at  different  times  may,  if,  by  express  or  im- 
plied provision,  default  in  one  matures  all,  be 
foreclosed  as  to  all  on  such  a  default,  otherwise 
only  as  to  those  due  when  the  decree  is  render- 
ed; the  decree,  however,  to  stand  as  security  for 
the  others. 

[Ei.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {  1162;   Dec.  Dig.  <8=»397.] 

7.  MOBTOAOEB     ®=»465— FOBECLOSUBB— Cbosb- 
BXLI,. 

While  a  mortgage  securing  several  notes 
maturing  at  different  times,  thoiigb  authorizing 
foreclosure  as  to  all  on  default  in  one,  will,  at 
suit  of  the  transferee  of  the  notes  first  maturing, 
be  foreclosed  only  as  to  the  notes  due  when  the 
decree  is  rendered,  this  being  sufiScient  to  con- 
serve his  interest  without  disturbing  the  mort- 
gagee as  to  the  notes  not  due,  the  mortgagee 
may  by  cross-bill  Iiave  foreclosure  as  to  all. 

(Bid.  Note.— For  other  cases,  see  Mortgage*. 
Cent  Dig.  H  1329-1333;   Dec.  Dig.  «=>465.] 

8.  EQirmr      9=>14S  —  McLTirABiouBNiss  — 

MOBTQAOE   FOBECLOSUBE. 

The  bill  to  foreclose  a  first  mortgage,  so  far 
as  It  seeks  to  have  the  second  mortgage,  and  the 
sale  under  a  power  therein,  declared  void,  seeks 
relief  not  germane  to,  bat  independent  of,  and 
in  no  way  connected  with,  its  foreclosure  fea- 
ture, and  so  is  multifarious,  it  being  immaterial 
to  complainant  whether  the  second  mortgage,  or 
such  sale,  be  void,  hi*  claim  on  the  land  being 
■Dperior  to  those  under  the  second  mortgage. 

lEJd.  Note.— For  other  cases,  see  Equity.  Cent 
Dig.  n  341-367;  Dec.  Dig.  «=»148.] 

Appeal  from  Obancery  Court,  Jefferson 
Connty;  A.  H.  Benners,  Chancellor. 

Snlt  by  M.  O.  Amett  against  Panllne  P. 
Willonghby  and  others.  From  a  decree  sus- 
taining a  demurrer  to  the  bill  as  amended, 
complainant   appeals.     Affirmed. 

Richard  B.  Kelly,  of  Birmingham,  for  ap- 
pellant A.  C.  &  H.  R.  Howze,  of  Birming- 
ham, for  appellees. 

DE  GItAFFENRIED,  X  The  facts  upon 
which  the  complainant  rested  his  right  to  re- 
lief In  this  case  were  stated  by  him  in  his 
bill  of  complaint  as  amended,  as  follows: 

First  That  Lizzie  S.  Amett,  the  wife  of 
H.  B.  Arnett,  was  indebted  to  John  P.  Wil- 
loughby  in  the  sum  of  $7,383.62,  which  was 
evidenced  by  17  promissory  notes,  each  bear- 
ing date  July  1,  1910,  each  for  the  sum  of 
$400  and  drawing  Interest  at  the  rate  of  7 
per  cent  per  annum,  and  payable  at  the  Bir- 
mingham Trust  &  Savings  Bank,  Birming- 
ham, Ala.,  on  or  before  January  1, 1911,  July 


1,  1911,  January  1,  1912,  and  July  1,  1912, 
and  the  others  payable  on  or  before  six 
months  after  July  1,  1912,  up  to  January  1, 
1919,  and  also  one  note  for  |383.6Z  When 
this  last  note  matures  does  not  clearly  ap- 
pear from  the  bill. 

Second.  That  on  July  5,  1910,  In  order  to 
secure  the  above  Indebtedness,  the  said  Lizzie 
S.  Amett  and  her  husband,  H.  B.  Amett,  ex- 
ecuted and  delivered  to  the  said  Wllloughby 
a  mortgage  on  certain  real  estate  of  said  Liz- 
zie S.  Amett  which  Is  described  In  the  bill. 

Third.  That  in  July,  1911,  the  second,  in 
the  series  of  notes  secured  by  said  mortgage, 
became  due,  and  that  the  complainant,  at  the 
request  of  the  mortgagors  and  under  an  agree- 
ment with  them  that  complainant  should  suc- 
ceed to  the  Hen  of  said  mortgage  for  his 
reimbursement,  paid  to  the  said  John  P.  Wll- 
loughby, or  to  some  one  for  him,  the  amount 
then  due  on  said  note,  to  wit,  $428,  and  that 
the  said  note,  indorsed  in  blank  by  the  said 
Wllloughby,  was  assigned  by  delivery  to  com- 
plainant or  to  some  one  for  him,  and  that  the 
said  mortgagors  gave  to  complainant  their 
note,  due  one  year  after  date,  for  said  sum, 
with  the  said  mortgage  notes  attached  there- 
to as  collateral  security. 

Fourth.  That  on  January  1,  1912,  the  third 
note  in  said  series  of  notes  secured,  by  said 
mortgage  became  due,  and  that  complainant, 
at  the  request  of  said  mortgagors  and  under 
an  agreement  with  them  that  he  should  suc- 
ceed to  the  Uen  of  said  mortgage  for  his 
reimbursement,  paid  to  Pauline  P.  Wlllough- 
by the  amount  then  due  on  said  note,  to  wit, 
$442,  and  that  the  said  note  was  assigned  by 
delivery  to  complainant  or  to  some  one  for 
him,  and  that  the  mortgagors  gave  to  com- 
plainant their  note,  due  six  months  after 
date,  for  said  sum,  with  said  mortgage  note 
attached  as  security  therefor;  that  John  P. 
Wllloughby,  prior  to  this  time,  had  died; 
and  that  Pauline  P.  Wllloughby,  his  widow, 
had  become  the  sole  owner  of  the  mortgage 
and  of  the  mortgage  indebtedness  secured 
thereby. 

Fifth.  That  on  the  1st  day  of  July,  1913, 
the  sixth  note  in  the  series  of  notes  secured 
by  said  mortgage  became  due,  and  that  on 
November  17,  1913,  there  remained  unpaid 
on  said  note  $200;  that  S.  E.  Thompson,  at 
the  request  of  the  mortgagors,  paid  to  the 
said  Pauline  P.  Wllloughby  the  said  sum  of 
$200;  that  the  said  note  was  assigned  to 
him,  or  to  some  one  for  him,  by  the  said 
Pauline  P.  Wllloughby  by  delivery ;  that  said 
mortgagors  executed  and  delivered  to  said  S. 
E.  Thompson  their  two  notes  for  $100  each, 
with  said  mortgage  note  as  collateral  security 
therefor,  and  that  before  the  filing  of  this 
bill  complainant  paid  to  the  said  S.  B. 
Thompson  the  amount  due  on  said  note,  un- 
der an  agreement  with  the  mortgagors  that 
complainant  should  succeed  to  the  Uen  of 
the  mortgage  for  his  reimbursement,  and  that 
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said  Tbompaon  assigned  by  delivery  to  com- 
plainant, or  to  some  otber  person  for  him, 
tbe  said  notes  so  given  to  him  by  said  mort- 
gagors with  said  mortgage  note  as  collateral 
security;  that  none  of  the  indebtedness  evi- 
denced by  the  notes  above  referred  to  as  be- 
ing the  property  of  the  complainant  has  ever 
been  paid. 

Sixth.  That,  subsequent  to  the  execution 
and  delivery  of  the  above-described  mortgage, 
the  said  Lizzie  S.  Amett  and  her  husband, 
H.  B.  Amett,  executed  and  delivered  to  one 
Kyser,  to  wit,  on  July  13,  1910,  a  mortgage 
to  secure  an  alleged  indebtedness  of  $1,000; 
that  Kyser  transferred  and  delivered  the  said 
mortgage  and  the  alleged  Indebtedness  secur- 
ed thereby  to  the  Jefferson  County  Savings 
Banlc;  that  said  Jefferson  County  Savings 
Bank  has  sold  the  property  under  the  power 
of  sale  contained  In  said  second  mortgage; 
tliat  at  the  sale  the  said  Jefferson  County 
Savings  BanJic  became  the  purchaser  of  the 
property,  and  has  assumed  possession  of  the 
same. 

Seventh.  Complainant  alleges  in  bis  bill 
that  the  mortgage  which  Kyser  transferred 
to  the  Jefferson  County  Savings  Bank  was 
fully  paid  before  the  property  was  sold 
under  the  mortgage;  and  the  bUI  alleges  that 
said  mortgage  was  given  by  Lizzie  S.  Amett 
to  secure  an  indebtedness  of  her  husband, 
and  not  to  secure  her  own  debt,  and  that  the 
Jefferson  County  Savings  Bank  well  knew 
these  facts  when  It  acquired  said  mortgage 
from  Kyser. 

Eighth.  Complainant  claims  that  he  la  en- 
titled to  have  the  amount  due  him  on  ac- 
count of  the  Wllloughby  mortgage  notes 
above  referred  to.  Including  a  reasonable 
attorney's  fee  for  collecting  the  same,  as  well 
as  the  amount  still  due  to  Pauline  P.  Wll- 
loughby from  said  mortgagors,  Lizzie  S. 
Amett  and  H.  B.  Amett,  ascertained;  and 
said  mortgage  foreclosed.  Complainant  also 
claims  that  he  Is  entitled  to  be  first  paid, 
out  of  the  proceeds  of  said  sale,  the  amount 
which  It  is  ascertained  is  due  him  on  ac- 
count of  the  above  transactions. 

Complainant  further  prays  that  the  Kyser 
mortgage  and  note,  and  the  sale  had  there- 
under, be  declared  null  and  void. 

[t]  1.  '^he  scope  and  purpose  of  a  bill  for 
the  foreclosure  of  a  mortgage  on  lands  is  to  cut 
oS  the  equity  of  redemption  of  the  mortgagor, 
to  obtain  a  decree  for  the  sale  of  the  estate  cre- 
ated and  passing  by  the  mortgage,  and  the  ap- 
plication of  the  proceeds  of  sale  to  the  payment 
of  the  mortgage  debt.  Such  being  the  scope  and 
purpose  of  the  bill,  the  general  rule  in  a  court 
of  equity  applies  that  all  persona  whose  inter- 
ests are  to  be  affected  or  concluded  by  the  decree 
must  be  made  parties."  Wells  v.  Amer.  Free- 
hold Land  Mortgage  Co.,  109  Ala.  430,  20 
South.  136. 

Under  the  allegations  of  this  bill,  all  of 
the  parties  to  the  bill  except  Kyser  are  prop- 
er parties  to  the  bllL  Kyser,  so  the  bill  as 
amended  alleges,  has  no  Interest  to  be  affect- 
ed by  the  bill,  and  In  so  far  as  he  is  concern- 


ed the  bill  Is  without  equity.    Doe  ex  dem. 
Duval's  Heirs  v.  McLoskey,  1  Ala.  70S. 

[2]  2.  "A  transfer  by  delivery  merely  of  a 
promissory  note  secured  by  a  mortgage,  if  based 
upon  a  valuable  consideration,  operates  as  an 
equitable  assignment  to  the  transferee  of  the 
mortgage  by  which  the  debt  is  secured."  Doe 
ez  dem.  Duval's  Heirs  v.  McLoskey,  1  Ala.  708; 
First  National  Bank  of  Gadsden  v.  SprouU,  105 
Ala.  275,  16  South.  879;  Prout  v.  HoRe,  57 
Ala.  31;  Williams  v.  Cox,  78  Ala.  327;  O'Neal 
V.  Seixas,  85  Ala.  80,  4  South.  745. 

[3]  3.  "Where  one  who,  though  having  no  pre- 
vious interest  and  being  under  no  obligation, 
pays  off  a  mortgage  or  advances  money  for  its 
payment  at  the  instance  of  the  mortgagor,  and 
for  his  benefit,  such  person  is  in  no  true  sense 
a  stranger  and  volunteer,  but  is,  under  the  doc- 
trine of  equitable  assianment,  entitled  to  be  sul>- 
rogated  to  the  lien  of  said  mortgage  for  reim- 
bursement of  the  amount  paid  thereon."  Motes 
V,  Robertson  et  aL,  133  Ala.  630,  32  South.  225 ; 
Allen,  Adm'r,  v.  Caylor,  120  Ala.  251,  24 
South.  612,  74  Am.  St  Rep.  3L 

[4]  The  agreement  between  the  complain- 
ant and  the  mortgagors  was  an  agreement  In 
furtherance  and  in  recognition  of  the  above- 
quoted  doctrine,  and  we  think  that,  taking 
the  allegations  of  the  bill  as  amended  most 
strongly  against  the  pleader.  It  is  also  plain 
that  the  assignment  by  delivery  merely  of  the 
three  notes  described  in  the  bill,  by  Wlllough- 
by, and  after  his  death,  by  Mrs.  Wllloughby, 
was  done  for  the  purpose  of  aiding  the  agree- 
ments which  had  been  made  by  the  mort- 
gagors with  complainant  and  Thompson,  and 
that  the  assignment  by  delivery  merely  of 
the  notes,  under  the  peculiar  circumstances 
shown  by  the  bill,  was  not  Intended  or  un- 
derstood by  any  of  the  parties  as  clothing  the 
transferee  with  the  right  to  be  first  paid  out 
of  the  mortgaged  property.  We  think  that 
the  giving  by  the  mortgagors  of  their  notes 
to  the  transferees— although  the  original 
notes  were  not  canceled  but  were  held  aa  col- 
lateral— plainly  evidences  this  Intention  of 
the  partiea  In  other  words,  we  think  that, 
under  the  allegations  of  the  bill  as  amended, 
the  three  transactions  upon  which  complain- 
ant rests  the  equity  of  the  bill  as  amended 
were,  In  fact,  loans  made  to  the  mortgagors 
with  an  understanding  that  the  Hen  of  the 
mortgage  was  to  cover  these  loans,  and  that 
the  assignment  by  delivery  of  the  three  notes 
by  the  mortgagee  was  done  for  the  accommo- 
dation of  the  mortgagors  and  In  furtherance 
of  this  agreement,  but  that  it  was  not  un- 
derstood that  thereby  the  mortgagee  subordi- 
nated the  notes  not  due  to  the  notes  so  as- 
signed by  delivery.  McGuire  v.  Van  Pelt  et 
al.,  55  Ala.  344.  For  this  reason  we  are  not 
of  the  opinion  that  the  doctrine  announced  in 
Knight  V.  Ray,  76  Ala.  383,  viz.,  that  "the 
transfer  of  one  of  several  notes  secured  by 
mortgage  clothes  the  transferee  with  the 
right  to  be  first  paid  out  of  the  mortgaged 
property,"  is  applicable  to  the  facts  set  up 
in  the  bUl. 

[E]  4.  We  can  see  no  reason  why  those  who 
claim  under  the  Kyser  mortgage,  under  the 
facts  alleged  in  the  bill  as  amended,  are  in 
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a  position  to  object  to  the  foreclosure  of  the 
Wllloughby  mortgage  at  the.  salt  of  complain- 
ant Tbe  Kyser  mortgage  Is  subordinate  to 
the  mortgage  through  which  the  complainant 
claims,  and,  if  the  bill  as  amended  correctly 
states  the  facts,  the  complainant  has  not  only 
done  nothing  to  impair  the  security  furnish- 
ed by  the  Kyser  mortgage,  but  the  Kyser 
mortgage  was  made  with  the  knowledge, 
either  actual  or  constructive,  of  the  Wlllough- 
by mortgage.  Those  standing  in  the  shoes 
of  the  second  mortgagee  have  the  right  to 
pay  off  the  first  mortgage  notes  now  past  due, 
and  the  others  as  they  mature ;  but  we  do  not 
see  how,  in  a  court  of  equity,  they  can  ob- 
ject to  the  reimbursement  of  the  complain- 
ant of  the  amount  which,  under  the  facts  al- 
leged in  the  bill,  was  paid  by  him  to  the  hold- 
er of  the  first  mortgage.  Kelly  v.  Longshore, 
78  Ala.  201;  Pratt  v.  Nixon,  91  Ala.  192,  8 
South.  751;  Ware  v.  Hamilton  Brown  Shoe 
Co.,  92  Ala.  145,  9  South.  130. 
[•,  7]  5.  The  general  rule  seems  to  be  that: 
"Where  the  debt  secured  by  a  mortgage  ia  evi- 
denced by  several  notes  maturing  at  different 
times,  and  there  is  a  provision  that  default  of 
one  matures  all,  or,  if  such  construction  can  be 
given  by  implication,  the  mortgage  may  be  fore- 
closed as  to  all;  and,  if  there  is  no  such  pro- 
vision in  the  mortgage,  then  as  to  the  amount 
due  only,  and  the  decree  stands  as  security  for 
the  balance,  to  be  sold  as  the  debt  matures." 
4  MayL  Dig.  p.  249,  i  1167,  and  authorities 
there  cited. 

In  this  case  the  Interest  of  the  complainant 
can  be  conserved,  and  Mrs.  Wlllougbby  at  the 
same  time  not  disturbed  as  to  the  notes  se- 
cured by  the  mortgage  which  are  not  due, 
by  a  foreclosure  of  the  mortgage  as  to  all  the 
notes  which  are  past  due  when  the  decree  of 
foreclosure  is  rendered ;  the  decree  of  fore- 
closure to  stand  as  security  for  Mrs.  WU- 
loughby  as  to  the  notes  which. have  not  ma- 
tured at  the  time  of  the  rendition  of  the  de- 
cree. Out  of  the  proceeds  of  the  sale  Mrs. 
Wllloughby  should  first  receive  the  amount 
due  her  on  her  past-due  notes,  and  then  the 
complainant  should  be  paid  the  amount  due 
him.  Of  course,  as  Mrs.  Wllloughby,  in  her 
mortgage,  is  given  the  right  to  foreclose  the 
mortgage  as  to  all  of  the  notes  whether  due 
or  not,  she  can,  by  a  cross-bUl,  if  she  sees 
proper  to  file  one  praying  that  relief,  obtain 
a  decree  of  foreclosure  as  to  the  entire  in- 
debtedness.   Authorities  supra. 

[S]  6.  In  the  case  of  Evans  et  aL  v.  Falr- 
doth-Byrd  Mercantile  Co.,  165  Ala.  176,  61 
South.  786,  21  Ann.  Cas.  1164,  this  court  held 
that,  where  a  wife  gives  a  mortgage  on  her 
property  to  secure  her  husband's  debt,  the 
mortgage  is  void,  and  that  a  junior  mortgagee 
of  the  wife,  whose  mortgage  contains  cove- 
nants of  warranty  as  to  title  and  against 
prior  incumbrances,  is  entitled  to  raise  the 


question  of  the  invalidity  of  the  first  mort- 
gage and  to  have  it  declared  to  be  void,  in  or- 
der that  on  foreclosure  of  the  second  mort- 
gage the  entire  land  might  be  subjected  to 
the  second  mortgage. 

The  allegations  of  the  bill  as  amended  do 
not  bring  the  complainant  within  the  reason 
of  the  rule  declared  in  Evans  et  al.  v.  Fair- 
cloth-Byrd  Mercantile  Co.,  supra.  In  so  far 
as  the  complainant's  rights  as  shown  by  the 
bill  as  amended  are  concerned,  it  does  not 
matter  to  him  whether  the  mortgage  to  Kyser 
was  or  was  not  null  and  void,  and  it  does  not 
matter  to  him  whether  the  sale  of  the  lands 
under  the  power  contained  in  the  second 
mortgage  was  or  was  not  void.  The  com- 
plainant, in  his  bill  as  amended,  shows  that 
his  claim  upon  the  land  is  superior  to  the 
claims  which  are  being  made  to  It  under  the 
Kyser  mortgage.  It  seems  to  us  that  the  bill, 
in  so  far  as  it  seeks  to  have  the  Kyser  mort- 
gage and  the  sale  had  under  it  declared  to  be 
null  and  void,  is  seeking  relief  which  is  not 
only  not  germane  to,  but  which  is  altogether 
Independent  of,  and  in  no  way  connected 
with,  that  feature  of  the  bill  as  amended 
which  prays  for  a  foreclosure  of  the  Wll- 
loughby mortgage.  The  bill  as  amended  Is 
therefore  multifarious  and  was  subject  to 
that  ground  of  demurrer.  Hardin  v.  Swoope^ 
47  Ala.  273. 

7.  In  the  opinion  filed  with  his  decree  sus- 
taining the  demurrer  to  the  original  bill,  the 
chancellor  states  that  the  demurrer  of  the 
respondent  Kyser  "is  sustained  upon  the 
grounds  of  multifariousness  and  want  of 
equity,  and  the  demurrers  of  the  other  re- 
spondents are  sustained  upon  the  ground  of 
multifariousness."  The  decree  sustaining  the 
demurrers  to  the  bill  of  complaint  as  amend- 
ed is  simply  a  decree  sustaining  the  demur- 
rers, but  there  is  no  opinion  accompanying 
this  latter  decree.  We  presume  that  the 
chancellor  sustained  the  demurrers  to  the 
bill  as  amended  for  the  same  reasons  that 
he  sustained  the  demurrers  to  the  original 
bill;  but,  however  this  may  be,  we  are  of 
the  opinion  that  the  bUl  as  amended  Is  want- 
ing in  equity  as  to  Kyser  and  that  it  is  mul- 
tifarious. The  bill  can,  however,  if  amended 
to  meet  the  views  expressed  in  the  above 
opinion,  be  rendered  free  from  attack  by  de- 
murrer. 

The  decree  of  the  chancellor  sustaining  the 
demurrer  to  the  bill  as  amended  is  affirmed. 
The  appellant  is  given  30  days  within  which 
to  amend  his  tdll  as  amended,  so  as  to  meet 
the  views  above  expressed. 

Affirmed. 

ANDERSON,  0.  X,  and  SOMEBYILLB  and 
GARDNER,  JX,  concur. 
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(190  Ala.  oJS) 

WOODWARD  IRON  C».  y,  FBAZIER, 

(No.  876.) 

(Sopreme  Court  of  Alabama.     Nov.   7,  1914. 

Rehearing  Denied  Dec  17,  1914.) 

1.  CoNTBACTS  «=»337— Bbbach  of  Contract 
— jComplaxnt— SurFICIENCT. 

A  compleint  for  breach  of  contract  must 
assizn  the  breach  with  such  certainty  and  par- 
ticularity as  will  apprise  defendant  of  the 
particulars  of  his  failure  to  perform,  and  a 
general  averment  of  a  breach,  without  giving 
the  nature  or  character  thereof,  is  insufficient. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  IS  1682-1690;    Dec.  Dig.  «=»337.] 

2.  Sai^es  «=»377— Bbeaoh  or  Contbact— Ac- 
tions— C0MPI.AINT. 

A  complaint  in  an  action  for  breach  of 
contract  of  salt,  which  alleges  that  the  con- 
tract authorized  the  buyer  to  notify  the  seller 
when  to  ship,  and  that  the  contract  could  be 
canceled  by  either  party  on  60  days'  notice, 
and  which  avers,  after  charging  a  breach  gen- 
erally, that  the  buyer  notified  the  seller  not 
to  ship  any  more  goods,  is  demurrable  because 
it  fails  to  show  the  manner  of  the  buyer's 
breach. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1092;   Dec.  Dig.  <8=s.377.] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Gwin,  Judge. 

Action  by  W.  W.  Frazier  against  tbe 
Woodward  Iron  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Count  B  is  as  follows: 

Plaintiff  claims  of  defendant  $1,000  as  dam- 
ages for  that  heretofore,  to  wit,  about  Novem- 
ber 20,  1911,  defendant  entered  into  a  contract 
with  plaintiff  which  was  in  words  and  figure* 
as  follows: 

"Woodward,  Ala.,  Nov.  20,  1011. 

"Mr.  W.  W.  Frazier,  R.  F.  D.  No.  1.,  Be»- 
semer,  Ala.— Dear  Sir:  Referring  to  verbal 
order  given  you  by  B.  H.  Banister,  please  en- 
ter our  order  for  from  one  to  three  car  loads 
of  logs  per  week,  for  use  at  our  red  ore  mines, 
the  supply  of  logs  to  be  in  accordance  with 
the  needs  of  our  mines.  Each  log  to  be  of  the 
following  specifications:  IMameter  not  less 
than  14  inches  at  the  small  end.  Length  be- 
tween 9  feet  and  16  feet,  as  specified  hy  the 
Woodward  Iron  Company.  Logs  to  be  or  oak, 
pine,  hickory,  elm  or  chestnut.  Only  a  limited 
number  of  gum  logs  will  be  accepted.  Price  to 
be  9K  cents  per  log,  delivered  f.  o.  b.  Woodward 
Iron  Company  rails.  This  price  to  be  the 
same  irrespective  of  length,  size  or  kind  of 
log.  Terms  cash  80  days.  It  is  distinctly  un- 
derstood that  the  Woodward  Iron  Company  is 
at  liberty  to  purchase  logs  elsewhere,  in  case 
you  are  for  any  reason  unable  to  furnish  them 
with  a  good  and  suitable  supply  at  any  time. 
It  is  further  understood  that  only  sound  tim- 
bers are  to  be  supplied,  and  that  the  Woodward 
Iron  Company  has  the  right  to  reject  any  tim- 
ber not  up  to  specification.  It  is  further  un- 
derstood that  the  life  of  this  order  shall  be 
one  year,  but  that  it  may  be  canceled  by  ei- 
ther party  upon  60  days'  notice  being  given 
to  the  other  party. 
"Yours  truly, 

"Woodward   Iron   Company, 

"Per   Herbert   Smith." 

Plaintiff  avers  that  he  accepted  said  contract 
Mbd  equipped  himself  to  deliver  said  logs  by 
purchasing  suitable  teams,  mules,  wagons,  etc., 
to  enable  him  to  supply  the  defendant  with 
jt  supply  of  such  timbers  aa  specified  in  the 


contract ;  and  he  avem  that  he  was  ready  and 
ivilling  to  carry  out  his  part  of  the  contract, 
and  that  be  carried  out  bis  part  of  the  contract 
until  on  or  about  July  1,  1912,  at  which  time 
defendant  breached  its  said  contract  and  un- 
dertaking, and  notified  plaintiff  not  to  ship 
any  more  timbers;  and  plaintiff  avers  that, 
by  reason  of  and  as  a  proximate  consequence 
of  the  breach  by  defendant  of  its  said  contract, 
he  was  put  out  of  employment,  and  caused 
to  lose  a  great  deal  of  time  from  his  work, 
that  he  was  caused  to  be  put  to  great  incon- 
venience and  expense  in  feeding  -and  caring 
for  his  mules  while  they  were  idle  on  account 
of  the  breach  of  said  contract,  and  that  he  was 
forced  to  sell  said  mules  at  a  loss,  and  that  he 
lost  the  profits  he  would  have  made  in  said 
logs  if  he  had  been  permitted  to  carry  out  his 
said  contract,  and  was  thereby  damaged  in  the 
full  sum  as  aforesaid,  wherefore  he  sues. 

Cabanlss  &  Bowie,  of  Birmingham,  for 
appellant  Mathews  ft  Mathews,  of  Besse- 
mer, for  appellee. 

ANDERSON,  C.  J.  [t]  WhHe  no  great 
particularity  Is  required  as  to  describing  the 
breach  of  the  contract,  the  essential  facts 
constituting  the  breach  should  be  set  forth 
In  unequivocal  terms,  and  the  breach  should 
be  assigned  with  such  certainty  and  par- 
ticularity as  will  apprise  the  defendant  In 
what  particular  he  has  failed  to  perform. 
AU  that  Is  required  is  that  the  breach  com- 
plained of  be  substantially  set  forth  and  sub- 
stantially proved.  2  Cyc.  728.  While  great 
particularity  is  not  required,  yet  the  general 
averment  of  a  breach,  without  giving  the 
nature  or  character  of  the  breach,  will  not 
suflSce,  as  the  defendant  must  be  Informed 
as  to  how  or  wherein  he  breached  the  con- 
tract Hart  V.  Bludworth,  49  Ala.  218.  In- 
deed, Code  forms  8  and  9  contemplate  and 
provide  that  the  breach  complained  of  should 
be  set  out. 

[2]  Count  B  of  the  complaint  was  subject 
to  the  defendant's  demnrrer,  which  shotUd 
have  been  sustained  by  the  trial  court,  as  it 
does  not  aver  how  or  in  what  manner  the 
defendant  breached  the  contract.  It  does 
aver,  after  charging  a  breach  generally,  that 
the  defendant  notifled  plalntifT  not  to  ship 
any  more  logs.  This  Is  not  an  averment  that 
the  breach  consisted  of  the  notification ;  bat. 
if  It  could  be  so  construed,  it  falls  short  of 
charging  a  breach  thereby,  as  the  contract 
authorized  the  defendant  to  so  notify  the 
plaintUC.  It  may  be  true  that  the  notifica- 
tion not  to  ship  could  apply  only  to  ship- 
ments after  the  expiration  of  60  days,  but  the 
complainant  does  not  put  the  defendant  in 
default  as  to  any  logs  or  timbers  within  60 
days  after  said  notification. 

The  case  of  Norton  v.  Woodwood,  64  South. 
609,  Is  not  in  conflict  with  this  holding. 
There  the  demurrer  seems  to  have  taken  the 
point  that  no  breach  at  all  was  charged,  and 
not  that  the  nature  or  character  of  the 
breach  was  not  charged ;  and  the  opinion  In 
response  to  said  demurrer  stated  tbat  a 
breach  was  charged,  and  demonstrated  that 
such  was  the  case.    There  Is  nothing  in  the 
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opinion  to  Indicate  that  the  charge  of  a  gen- 
eral breach  would  be  sufficient  as  against  an 
apt  gronnd  of  demurrer. 

The  i.udgment  of  the  city  court  is  reversed, 
and  the  cause  Is  remanded. 

Reversed  and  remanded. 

MAYFIBLD,  SOMBBVILIiB,  and  GARD- 
NER, JJ.,  concur. 


090  Ala.  14) 

MOSS   ▼.    STATE.     (No.  9«9.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1014.) 

1.  Homicide  <S=»263  —  Sufficiency  of  Bvi- 

DKNCE— MUBDEB    IN     THE    FiBST    DEOBEE. 

In  a  prosecution  for  murder  in  the  first  de- 
gree on  the  theory  that  defendant  had  lain  in 
wait  for  deceased  and  shot  bim,  defendant  con- 
tending that  he  killed  in  self-defense,  evidence 
held  to  sustain  a  conviction  of  murder  in  the 
first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent  Dig.  S§  523-C32 ;  Dec.  Dig.  (S=»253.J 

2.  HoinciDE    <S=»157  —  Evidence  —  PABmcTJ- 

LABS    or    DlFFICULTIEB. 

In  a  prosecution  for  murder  in  the  first 
degree,  where  it  appeared  that  on  the  same  night 
defendant  and  deceased  had  engaged  in  alterca- 
tions, the  particulars  of  the  altercations  were 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {!  288-292 ;  Dec.  Dig.  «=>157.] 

3.  Cbihirai.  Law  (S=»363— Reb  Ge8t.«— Di»- 
ncuLTixs. 

In  a  prosecution  for  murder  In  the  first  de- 
gree, altercations  between  the  deceased  and  de- 
fendant on  the  same  night  growing  out  of  de- 
fendant's refusal  to  cash  a  check  tor  deceased, 
the  last  of  which  was  about  15  minutes  before 
the  homicide,  were  not  admissible  as  part  of  the 
res  gestse  of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  804;  Dec.  Dig.  «=3363.] 

4.  Cbixinal   Law   «=>789  — Instbuctionb  — 
RxASONABUc   Doubt. 

The  trial  court  cannot  be  put  in  error  for 
refusing  to  charg;  that  if  there  was  one  single 
foct,  proven  to  the  satisfaction  of  the  jury, 
inconsistent  with  defendant's  guilt,  it  was  suffi- 
cient to  raise  a  reasonable  doubt,  and  the  jury 
should  acquit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967 ;  Dec.  Dig.  «=»789.] 

8.  Cbiminax,   Law    «=789  —  Inbtbuctions — 
Sttfficienct  or  Evidence  —  Reasonable 

DOtTBT. 

In  a  prosecution  for  murder  in  the  first  de- 
gree, a  charge  that,  unless  the  evidence  against 
defendant  excluded  to  a  moral  certainty  every 
hypothesis  or  supposition  but  that  of  his  guilt, 
the  jury  should  not  convict,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  <3ent.  Dig.  M  1846-1849,  1851,  18S0, 
1904-1922,  1960,  1967 ;  Dec.  Dig.  «S=>789.] 

6.  Cbiminax,    Law   <3=3829  —  Inbtbuctionb  — 

Requkbts. 

Charges  requested  by  defendant  were  prop- 
erly refused,  where  they  were  covered  by  the 
charges  given. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  $  2011;  Dec.  Dig.  ®=>829.] 

Appeal  from  Criminal  Court,  Jefferson 
County;   William  E.  Fort,  Judge. 


J.  W.  Moss  was  convicted  of  murder  in  ths 
first  degree,  and  he  appeals.    AfiBrmed. 

The  tacts  sufficiently  appear  in  the  opin- 
ion.  The  following  were  the  charges  refused: 

(36)  If  there  is  one  single  fact  proven  to  the 
satisfaction  of  the  jury  which  is  inconsistent 
with  defendant's  guilt,  this  is  sufficient  to  raise 
a  reasonable  doubt,  and  the  jury  should  acquit. 

(37)  The  court  charges  the  jury  that,  unless 
the  evidence  against  defendant  should  be  such 
as  to  exclude  to  the  moral  certainty  every  hy- 
pothesis or  supposition  but  that  of  his  guilt  of 
the  offense  imputed  to  him,  the  jury  must  not 
convict  the  defendant. 

Prosch  &  Prosch,  of  Birmingham,  for  ap- 
pellant R.  a  Brlckell,  Atty.  Gen.,  and  T.  H. 
Seay,  Asst  Atty.  Gen.,  for  the  State. 

DE  GRAFFENRIEHD,  J.  [1]  The  defend- 
ant was  convicted  of  murder  in  the  first  de- 
gree and  was  sentenced  to  the  penitentiary 
for  life.  This  appeal  is  prosecuted  by  him 
for  the  purpose  of  reversing  the  judgment  of 
conviction. 

1.  The  theory  of  the  state  was  that  the  de- 
fendant was  guilty  of  murder,  in  that  he  lay 
In  wait  for  the  deceased  and  shot  him,  in- 
flicting wounds  upon  him  from  which  he  died. 
Our  statute  makes  this  character  of  homi- 
cide murder  In  the  first  degree.  There  was 
evidence  sustaining  this  theory  of  the  state, 
and  the  verdict  of  the  jury  indicates  that 
they  were  satisfied  with  the  truth  of  that 
evidence  beyond  a  reasonable  doubt 

The  theory  of  the  defendant  was  that  he 
killed  the  deceased  in  self-defense.  He  testi- 
fied to  facts  which  tended  to  establish  tills 
theory,  and  there  was  some  evidence  tending 
to  corroborate  his  statements. 

A  critical  examination  of  this  record,  how- 
ever, convinces  us  that  the  defendant  receiv- 
ed in  the  court  below  a  fair  and  impartial 
trial,  and  we  are  of  the  opinion  that  the 
judgment  of  the  trial  court  should  be  affirm- 
ed for  the  reasons  set  out  below. 

2.  It  appears  that  the  deceased  came  to 
bis  death  at  a  late  hour  In  the  night  It  also 
appears  that  prior  to  the  homicide  the  de- 
fendant and  the  deceased,  on  this  same  night, 
had  engaged  In  two  altercations.  These  al- 
tercations probably  grew  out  of  the  refusal 
of  the  defendant  to  cash  a  check  for  the  de- 
ceased. The  last  altercation  antedated  the 
homicide  about  fifteen  minutes.  At  the  con- 
clusion of  the  last  altercation,  the  parties 
separated,  and  about  15  minutes  afterwards 
the  defendant  shot  the  deceased  while  the 
deceased  was  walking  along  a  street  in  Besse- 
mer. The  tendencies  of  the  state's  evidence 
were  that  the  defendant  concealed  himself  be- 
hind a  column  and  shot  the  deceased  whUe 
the  deceased  was  peaceably  walking  down  a 
street  One  of  the  witnesses  for  the  state  de- 
scribed the  homicide  as  follows: 

"Mr.  Moss,  the  defendant,  shot  Will  Gray 
with  a  shotgun.  Will  Gray  was  walking  on  the 
street  as  defendant  shot  him ;  he  was  doing 
nothing  to  the  defendant;  be  was  walking  on 
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the  sidewalk.  Ooing  toward  First  avenue,  kind 
of  east,  on  the  left-hand  side  going  east.  I  was 
walking  jnst  a  few  steps  behind  Mr.  Gray,  go- 
ing towards  First  avenue.  Mr.  Gray  was  walk- 
ing next  to  the  building  on  that  side.  We  were 
on  the  left  side  of  Nineteenth  street,  going  to- 
ward First  avenue.  The  defendant  was  stand- 
ing up  there,  back  there  in  the  front  door  of  the 
White  Front  store.  That  is  known  as  the  Barr 
store.  It  is  a  vestibule  front  He  was  stand- 
ing back  in  there.  Mr.  Gray  said  nothing  to 
defendant  before  he  shot  Mr.  Gray.  William 
Gray  had  no  weapon, .  and  his  hands  were  by 
his  side." 

Tbe  defendant  claims  that  he  killed  the  de- 
ceased while  he  was  being  attacked  by  the 
deceased  and  one  Will  Moose.  On  that  sub- 
ject he  said: 

"Will  Gray  kept  following  me  up,  and  I  told 
him  not  to  come  any  further,  if  he  did  I  would 
shoot  him,  until  I  got  back  against  the  bnild- 
ing,  and  tiien  I  could  not  get  any  further,  and 
he  kept  coming,  and  he  made  another  step  and 
raised  his  left  hand  to  get  my  gun,  and  he  had 
his  knife  in  his  other  hand,  and  I  threw  my 
gun  down  on  his  leg  and  shot  him.  When  I 
told  him  to  get  back,  I  had  my  gun  on  his  body. 
When  he  reached  for  my  gun  with  his  left  hand, 
I  could  see  his  knife  open  in  his  right  hand. 
When  I  got  to  the  corner  of  the  alley,  I  saw 
him  coming  out  of  the  alley,  and  he  says :    'You 

God  damn  old !    I  will  get  you  Uiis  time.' 

And  I  backed  back  about  20  feet,  and  Will 
Moose  kept  coming  around  at  his  side  with  his 
knife  in  his  hand,  and  he  came  on  around  in 
&ont  of  me,  and  I  saw  I  could  not  run  because 
I  have  a  crippled  leg;  I  have  a  stiff  ankle.  I 
would  run  before  I  would  shoot  anybody,  but 
I  saw  he  was  going  to  get  me  anyhow,  and 
threw  the  gun  down  on  his  body,  and  then  I 
threw  it  down  and  shot  his  leg.  I  did  not 
think  about  his  dying  from  it" 

[2]  By  many  questions  propounded  to  sev- 
eral witnesses,  the  defendant  undertook  to 
bring  before  the  Jury  the  particulars  of  the 
two  altercations  or  difficulties  which  the  de- 
ceased had  with  the  defendant  on  tbe  night 
of  the  homicide  and  prior  to  the  homicide. 
This,  under  well-established  rules,  the  de- 
fendant had  no  right  to  do.  Bluett  v.  State, 
IKl  Ala.  41,  44  South.  84 ;  Robinson  v.  State, 
165  Ala.  67,  45  South.  916;  Patterson  v. 
State,  156  Ala.  62,  47  South.  52;  Harkness 
V.  State,  129  Ala.  71,  30  South.  73. 

[3]  The  facts  in  this  case  do  not  bring 
these  altercations  to  which  we  refer  within 
the  res  gestae  of  the  homicide,  and  we  do 
not  think  that  they  come  within  the  influence 
of  the  doctrine  announced  In  Glass  v.  State, 
147  Ala.  50,  41  South.  727.  The  homicide 
probably  grew  out  of  the  bad  blood  engender- 
ed by  tbe  altercations,  but  the  altercations 
were  not  a  part  of  the  res  gestse  of  the  hom- 
icide. 

[4]  3.  Charge  No.  36,  which  was  asked  In 
writing  by  the  defendant  and  was  refused 
by  the  court,  was,  as  applied  to  the  facts 
set  out  In  the  bill  of  exceptions  contained  In 
the  record  In  the  case  of  Hubbard  v.  State, 
10  Ala.  App.  47,  64  South.  633,  held  by  the 
Court  of  Appeals  to  state  a  correct  proposi- 
tion of  law.  This  charge  was  also  held  to  be 
a  correct  statement  of  the  law  by  this  court 
in  Roberson  ▼.  State,  175  Ala.  15,  57  South. 


829,  and  in  Simmons  v.  State,  168  Ala.  8,  48 
South.  606;  Walker  v.  State,  153  Ala.  31,  45 
South.  640.  The  above  cases  were  expressly 
overruled  by  this  court  in  Ex  parte  Davis,  63 
South.  1010,  and  the  trial  court  cannot  be 
put  in  error  for  refusing  to  give  said  charge 
to  the  jury. 

[!]  4.  Charge  37,  requested  In  wrlttng  by 
the  defendant,  was  properly  refused.  If  tbe 
charge  had  been  predicated  upon  every  rea- 
sonable hypothesis  or  reasonable  supposition 
instead  of  upon  "every  hypothesis  or  sup- 
position," a  different  question  would  be  pre- 
sented to  us.  Crawford  v.  State,  112  Ala.  1, 
21  South.  214. 

[8]  6.  The  other  charges  requested  by  the 
defendant,  which  were  refused  by  tbe  court, 
were  duplicated  in  charges  given  or  were  pat- 
ently bad. 

We  find  no  reversible  error  in  the  record, 
and  tbe  judgment  of  the  court  below  ta  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOMERVILLB 
and  GARDNER,  JJ,  concur. 


(UO  Ala.  61«) 
ADAMS  T.  WALSH  et  aL    (No.  657.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Executors  and  Administbators  9=3509, 
510— Setting  Aside  Account— Pleading— 
Pbesumption. 

In  view  of  Code  1907,  {  2686,  providing 
that  if  an  administrator  does  not  file  his  ac- 
count by  the  day  named  in  the  citation  the  court 
shall  proceed  to  state  the  account,  section  2687, 
providing  that  after  stating  such  account  the 
court  must  issue  citation  to  the  administrator 
to  file  his  accounts  and  vouchers  for  final  settle- 
ment, and  section  2688,  permitting  any  person 
to  contest  any  item  of  the  account  a  complaint 
by  an  administratrix  to  set  aside  a  decree  on 
an  account  stated  by  the  court  which  doea  not 
allege  that  plaintiff  did  not  receive  the  statutory 
notice  and  was  not  present  at  the  hearing,  was 
demurrable;  it  being  presumed  on  appeal,  in 
absence  of  snch  allegations,  that  such  notice 
was  duly  given  and  that  plaintiff  was  present 
at  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Executors 
nnd  Administrators,  Cent.  Dig.  St  2199-2219, 
2233-2256;  Dec.  Dig.  iS=»500,  510.] 

2.  Executors  and  Administrators  ^»509  — 
Vacatino  Involuntabt  Account— Pi.ead- 

INO. 

Under  Code  1907,  {  3914,  authorizing  the 
correction  of  any  mistake  of  fact  or  law  in  the 
settlement  of  a  decedent's  estate  to  the  injury 
of  any  party,  without  fault  or  neglect  on  his 
part,  within  two  years  after  final  settlement 
a  bill  to  vacate  the  decree  of  the  probate  court, 
stating  the  final  account  of  compminant  as  ad- 
ministratrix and  rendering  a  decree  against  her, 
not  alleging  fraud,  accident,  surprise,  or  mis- 
take in  obtaining  the  decree,  or  negativing  com- 
plainant's fault  or  neglect   was  insuflSaent. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  f|  2199-2219, 
2233,  2234 ;  Dec.  Dig.  ®=>509.] 

Appeal  from  Chancery  Court,  Russell  Coun- 
ty;  W.  R.  Cliapman,  Chancellor. 
Bill  by  Ophelia  J.  Adams,  as  adminlistratriz 
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of  the  estate  of  Warren  D.  Halllday,  de-| 
ceased,  against  Louisa  J.  Walsh  and  others. 
Decree  sustaining  demurrer  to  bill,  and  com- 
plainant  appeals.      Affirmed. 

F.  B.  Blackburn,  of  Birmingham,  for  appel- 
lant A.  S.  Bamett,  of  Opellka,  and  Bvans, 
Ferrell  &  Glenn,  of  Seale,  for  apnelleea. 

OABDNER,  J.  The  bill  in  this  case  was 
filed  by  appellant,  and  seeks  to  vacate  the 
decree  of  the  probate  court  of  Eussell  coun- 
ty, rendered  December  19,  1911,  against  ap- 
pellant, as  administratrix,  on  final  settlement 
of  her  administration  of  the  estate  of  Warren 
D.  Halllday,  deceased,  which  said  decree  was 
in  the  sum  of  $2,000  and  in  fayor  of  the  ap- 
Itellees,  as  the  heirs  and  distributees  of  said 
Halllday,  deceased.  From  the  decree  of  the 
chancellor  sustaining  demurrer  to  the  bill, 
this  appeal  is  prosecuted. 

It  is  alleged  in  the  bUl  that  the  judge  of 
probate  proceeded  on  November  16,  1911,  to 
state  and  file  an  account  of  the  complainant, 
as  administratrix  of  the  said  estate,  and  to 
make  an  order  on  said  date  setting  same 
down  for  hearing  on  December  19,  1911,  and 
proceeded  to  a  hearing  upon  the  account  so 
stated  by  him,  and,  upon  said  hearing  on 
December  19,  1911,  entered  the  decree  against 
her  as  administratrix  in  the  sum  of  $2,000, 
and  that  at  this  time  there  was  on  file  a 
statement  of  her  account  filed  by  her  on  Au- 
gust 17,  1911,  pursuant  to  an  order  of  said 
court. 

It  Is  insisted  by  counsel  for  appellant  that 
under  these  averments  the  Judge  of  probate 
was  without  authority  in  stating  an  account 
against  complainant  and  in  rendering  the  de- 
cree of  December  19,  1911,  and  that  the  same 
is  void  and  should  be  vacated,  and  an  ac- 
counting had  in  the  chancery  court 

It  is  urged  by  counsel  that  the  bill  "in  fact 
is  bottomed  upon  the  proposition  that  the  pro- 
bate court  had  no  such  power  or  authority." 

Speaking  to  this  insistence,  the  learned 
chancellor,  In  his  able  opinion  which  accom- 
panies the  decree,  has  this  to  say: 

"The  complainant  in  this  case  first  insists 
that  the  decree  in  the  probate  court  is  void  be- 
cause it  was  entered  withoat  setting  the  com- 
filainant's  account  down  for  hearing.  It  is  al- 
eged  that,  something  more  than  a  year  after 
the  grant  of  letters  of  administration,  two  of 
the  respondents  filed  a  petition  in  the  probate 
court,  as  they  had  a  right  to  do,  to  force  com- 
plainant to  make  a  settlement  Some  time  after 
the  filing  of  this  petition,  complainant  filed  her 
accounts  and  vouchers;  but  it  does  not  appear 
that  the  account  was  filed  within  the  time  re- 
gaired  by  the  order  of  the  probate  court.  The 
allegations  of  the  bill  are  silent  as  to  this.  It 
is  further  alleged  that  thereafter  the  judge  of 
the  probate  court  stated  an  account  of  com- 
{dainant's  administration  of  said  estate;  that 
said  account  as  stated  by  the  court  was  filed 
November  16,  1911,  and  was  set  down  for  hear- 
ing on  December  19,  1911 ;  and  that  on  said 
date  judgment   was  entered   against   the  com- 

glainant.     It  is  not  averred  that  complainant 
ad  no  notice  of  the  hearing  on  December  19, 
1911.     In  the  absence  of  such  an  allegation,  it 
will  be  assumed   that  complainant  had  notice 
of  the  hearing,   and  was  present  in  court,  or, 
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if  not  present,  had  the  right  to  be  present  and 
protect  herself  against  such  orders  and  decrees 
as  might  be  made  by  the  court  There  are  no 
foots  alleged  in  the  bill  from  which  it  -could  l>e 
concluded  that  the  errors  and  mistakes  com- 
plained of  could  not  have  been  corrected,  and 
indeed  would  have  been  corrected  by  the  pro- 
bate court  if  complainant  had  appnared  and 
looked  after  her  interest  as  she  was  in  duty 
bound  to  do.  •  •  •  Complainant  fails  to  at- 
tach as  exhibits  to  the  bill  any  of  the  proceed- 
ings of  the  probate  court  The  account  which 
she  claims  to  have  filed  in  the  probate  court 
on  August  17,  1911,  is  not  attached  as  an 
exhibit.  The  statement  made  up  by  the  court 
is  not  attached  as  an  exhibit  nor  the  decree  ren- 
dered by  the  court  It  is  impossible  to  know 
what  these  statements  and  decrees  contained." 
[1]  It  then  appears  that  this  was  not  a 
voluntary  settlement  governed  by  section 
2667  et  seq.  (Code,  1907),  but  one  that  came 
vrlthln  article  18  of  said  chapter  of  the  Code, 
which  provided  for  compelling  a  settlement 
by  an  administrator. 

As  shown  above,  the  bill  fails  to  allege 
that  the  complainant  filed  her  accounts  and 
vouchers  by  the  day  named  in  the  citation 
which  was  issued  out  of  the  probate  court 
but  merely  that  it  was  filed  August  17,  1911. 
If  not  filed  by  the  day  named,  the  court 
should  proceed  to  state  the  account  under  the 
provisions  of  section  2686  of  the  Code.  Un- 
der the  succeeding  section,  however.  It  is  pro- 
vided that  after  stating  such  account  the 
court  must  issue  citation  to  such  administra- 
tor, to  appear  on  a  day  named  therein  and 
file  his  accounts  and  vouchers  for  final  settle- 
ment; and  under  section  2688  any  person 
may  attend  on  part  of  the  administrator  and 
show  that  he  is  entitled  to  additional  credits, 
and  any  interested  person  may  contest  any 
item  of  the  account.  Indeed,  this  article  of 
the  Code  contains  provisions  intended  for  the 
full  protectioD,  not  only  of  the  distributees 
of  the  estate,  but  of  the  administrator  as 
welL  It  is  not  alleged  that  the  complainant 
did  not  have  all  the  notices  provided  therein, 
nor,  in  fact,  was  her  presence  at  the  hearing 
negatived  by  the  bill. 

Clearly,  the  court  had  jurisdiction  there- 
fore of  the  subject-matter  and  of  the  person. 
"When  on  appeal  the  vhlidity  or  regularity 
of  the  proceedings  of  the  court  of  probate  in  the 
settlement  of  administrations  is  assailed,  its 
records  must  discover  every  fact  essential  to  the 
validity  of  its  sentences.  Intendments  will  not 
then  be  made  to  support  them.  When,  how- 
ever, the  jurisdiction  of  the  court  has  attached, 
and  appears  of  record,  and  the  sentence  ia  as- 
sailed or  impeached  collaterally,  the  rule  ap- 
plicable to  superior  courts  prevails,  that  all 
reasonable  intendments  and  presumptions  will 
be  made  to  support  them.  •  •  •  The  juris- 
diction of  the  court  of  i^robate  was  called  into 
exercise  when  the  administrator  filed  his  ac- 
counts and  vouchers  for  a  final  settlement  and 
a  day  was  appointed  for  the  settlement.  What- 
ever of  irregularity  there  may  seem  to  be  in  the 
appointment  of  a  guardian  ad  litem  for  the  in- 
fant complainant  ie  mere  matter  of  error,  not  of 
jurisdiction,  and  does  not  detract  from  the  con- 
clusiveness of  the  decree  pronounced  by  the 
court"    Gamble  v.  Jordan,  54  Ala.  432. 

So,  in  the  instant  case,  we  conclude  that, 
jurisdiction  of  the  court  having  attached  for 
the  purpose  of  compelling  a  final  settlement 
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and  notices  having  been  given,  the  decree  of 
the  court  would  not  be  void  simply  because 
the  account  complainant  filed  was  not  set 
down  for  hearing,  and  that  at  most,  as  stated 
In  the  opinion  of  the  chancellor,  It  would  be 
an  irregularity  and  not  sufficient  to  set  aside 
the  decree;  and,  Indeed,  If  an  Irregularity, 
it  Is  not  made  to  appear  to  be  such  as  resulted 
in  any  Injury  to  complainant. 

[2]  In  the  sixth  paragraph  of  the  bill  it  la 
alleged  that  the  probate  decree  was  "burden- 
ed with  gross  errors  of  facts,"  and  then  fol- 
low certain  credits  complainant  Insists  should 
have  been  allowed  her,  that  were  not  so  allow- 
ed, and  a  failure  to  allow  her  the  commis- 
sions prescribed  on  all  moneys  eta 

No  fraud,  accident,  surprise,  or  mistake. 
In  obtaining  the  decree,  or  as  to  any  Item  of 
credit  complained  of,  is  alleged  in  the  bill. 
For  aught  that  appears  from  the  bill,  the 
complainant  was  present  at  the  hearing,  and 
these  matters  now  complained  of  were  fully 
presented  to  the  court  and  determined,  and 
known  and  understood  by  all  the  parties  at 
that  time.  As  said  by  this  court,  speaking 
of  the  statute  (section  3914,  Code  of  1907) 
here  sought  to  be  invoked,  tn  Martinez  v. 
Meyers,  167  Ala.  456,  52  South.  592: 

"It  was  not  the  purpose  of  this  statute,  how- 
ever, to  merely  authorize  the  chancery  court 
to  revise  the  decree  of  the  probate  court  by  cor- 
recting errors  committed  when  all  parties  were 
cognizant  of  the  facts  upon  which  they  may 
have  been  predicated"— citing  Waidron  v.  Wal- 
dron,  76  Ala.  285. 

And,  besides,  under  the  language  of  the 
statute,  It  la  Incumbent  on  the  complainant 
by  ber  bill  to  acquit  herself  of  all  fault  or 
neglect,  and  this  she  has  not  done. 

Under  the  decisions  of  this  court,  the  bill  is 
insufficient  as  one  seeking  relief  under  the 
provisions  of  section  3914  of  the  Code  of  1907. 
Hall  V.  Pegram,  85  Ala.  522,  6  South.  209,  6 
South.  612 ;  Bowden  v.  Purdue,  59  Ala.  409 ; 
Otis  V.  Dargan,  53  Ala.  178;  Martinez  v. 
Meyers,  supra. 

Viewed  In  either  aspect  as  here  presented 
and  argued  by  counsel,  we  are  of  the  opinion 
that  the  bill  Is  Insufficient;  and  the  decree 
of  the  chancellor  sustaining  the  demurrer  is, 
accordingly,  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  MATFIELO  and 
SOMERVILLE,  JJ.,  concur. 


090  Ala.  549) 

HAMILTON  et  aL  v.  ROBINSON.    (No.  90S.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

SOBBOOATION    €=>14  —  PAYMENT    OF   IWCUM- 
BBANCE    BT    PEBSON     SECONDABILT    LIABLE. 

Where  complainant  conveyed  land  to  H., 
who  assumed  debts  secured  by  two  mortgages 
thereon  and  in  turn  conveyed  to  P.,  who  as- 
sumed only  the  first  mortgage  but  had  notice  of 
the  second  mortgage,  complainant,  who  was 
compelled  to  pay  the  debt  secured  by  the  second 
mortgage,  was  entitled  to  be  subrogated  to  all 


of  the  rights  of  the  second  mortgagee  against 
the  land. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  §§  35-39;   Dec.  Dig.  «=>14.] 

Appeal  from  Chancery  Court,  Jeffers<Hi 
County ;  A.  H.  Benners,  Chancellor. 

Suit  by  Ellle  H.  Robinson  against  W.  C. 
Hamilton  and  others.  Decree  for  plaintiff, 
and  defendants  appeal.     Affirmed. 

Hamill  &  Savage^  of  Birmingham,  for  ap- 
pellants. M.  L,  Ward  and  W.  H.  Smith,  both 
of  Birmingham,  for  appellee. 

DB  GRAFFBNRIBD,  J,  The  bUl  of  com- 
plaint In  this  case  shows  the  following:  That 
on  the  27tfa  day  of  November,  1911,  the  com- 
plainant, Bllle  H.  Roblnaon,  sold  to  W.'  0. 
Hamilton  certain  real  estate  In  consideration 
of  |10  cash  and  the  assumption  by  Hamilton 
of  an  Indebtedness  of  $14,600  to  Rosa  B. 
Steiner  secured  by  mortgage  on  the  proper^ 
and  alao  an  indebtedness  of  $3,160,  to  Fidelity 
Mortgage  &  Bond  Company  secured  by  mort- 
gage on  said  property,  the  latter  mortgage  be- 
ing second  to  said  Steiner  mortgage ;  that  on 
the  2d  day  of  AprU,  1913,  the  said  Hamilton 
conveyed  the  said  property  to  John  U.  Poyntz, 
who,  when  he  purchased,  assumed  the  pay- 
ment of  the  above-described  indebtedness  to 
Rosa  B.  Steiner  and  had  notice  of  the  above 
mortgage-  indebtedness  due  said  Fidelity 
Mortgage  &  Bond  Company ;  that  W.  C.  Ham- 
ilton made  default  in  the  payment  of  said 
bond  company  mortgage  Indebtedness;  that 
thereupon  complainant  was  sued  by  said  bond 
company,  and  a  judgment  was  rendered  in 
favor  of  said  bond  company  against  com- 
plainant for  the  same ;  and  that  complainant 
has  been  forced  to  pay  the  same.  The  blU 
prays  that  complainant  be  subrogated  to  the 
rights  of  the  Fidelity  Mortgage  &  Bond  Com- 
pany under  the  mortgage  which  was  executed 
by  complainant  to  said  company ;  that  tbe 
amount  due  by  W.  C.  Hamilton  upon  said 
mortgage  Indebtedness  to  said  bond  company, 
and  which  he  failed  to  pay,  be  ascertained; 
that  the  lands  be  sold  for  the  satisfaction  of 
said  indebtedness;  and  that  said  lands  be 
sold  subject  to  the  indebtedness  due  the  said 
Rosa  B.  Steiner.  The  bUl  alleges  that  at  least 
a  part  of  the  indebtedness  to  Rosa  B.  Steinw 
has  been  paid,  prays  that  the  balance  remain- 
ing unpaid  be  ascertained,  and  that  complain- 
ant be  given  the  right  to  redeem  said  prop- 
erty from  said  mortgage.  The  blU  falls  to 
show  whether  all  of  the  Indebtedness  to  Rosa 
B.  Steiner  was  due  at  the  time  the  bill  was 
filed. 

2.  If  the  allegations  of  the  bUl  are  true, 
then  the  complainant  Is  entitled  to  be  subro- 
gated to  all  of  the  rights  of  the  bond  company 
upon  the  land  described  in  the  bill.  The  bond 
company,  when  It  obtained  Its  Judgmoit 
against  complainant;  had  a  right  to  foreclose 
its  mortgage  and.  If  the  Steiner  mortgage  was 
then  due,  to  redeem  the  land  from  that  mort- 
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gage.  Hamilton  failed,  as  be  contracted  with 
the  complainant  to  do,  to  pay  off  the  bond 
company  mortgage,  and  for  that  reason  com- 
plainant has  been  forced  to  pay  the  debt  se- 
cured by  that  mortgage.  Hamilton  Is  Che 
complainant's  vendee,  and  Poyntz  bought 
from  Hamilton  with  knowledge  of  the  exist- 
ence of  the  bond  company  mortgage.  No  in- 
nocent person  is  therefore  before  the  court, 
and  as  the  complainant  has  been  forced  to 
pay  a  debt  which.  In  equity  and  good  con- 
sdeace,  should  have  been  satisfied  by  Hamil- 
ton, the  vendor  of  Poyntz,  a  court  of  equity 
will  invest  the  complainant  with  all  the 
rights  of  the  bond  company  against  the  land 
for  the  payment  of  the  debt  so  paid  by  com- 
plainant to  said  bond  company.  27  Am.  ft 
£;ng.  Ency.  Law,  p.  203,  subd.  4. 

As  between  Hamilton  and  complainant, 
when  Hamilton  bought  the  land  and  agreed 
to  pay  off  the  bond  company  mortgage.  Ham- 
ilton  became  the  person  primarily  liable  for 
the  debt.  This  being  true,  complainant  is,  in 
equity,  certainly  oititled  to  be  placed,  under 
the  allegations  of  the  bill,  in  the  bond  com- 
pany's shoes.  Knighton  t.  Curry,  62  Ala. 
408;  Galium  t.  Emanuel,  1  Ala.  23,  84  Am. 
Bee.  757 ;  Fawcetts  v.  Kimmey,  33  Ala.  261 ; 
4  Mayf.  Dig.  p.  870,  subd.  19. 

Tbe  decree  of  the  court  below  was  In  ao 
oordance  with  the  above  views,  and  the  de- 
cree of  the  court  below  is  therefore  affirmed. 

Affirmed. 

AKDEBSON,  C.  J.,  and  SOBIEBVILIiB 
and  OABDNEB,  JJ.,  concur. 

(190  Ala.  169) 

EMPIRE  COAL  CO.  v.  MARTIN.    (No.  749.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 

Rehearing  Denied  Dec  17,  1914.) 

1.  RAii.B0An8  «s>  394— Wanton  Nequoxnck 
—Defense  of  Contbibutoby  Neoliqbncb. 

Where  a  count  for  wanton  negligence  In 
kUling  a  licensee  on  defendant's  track  was  good 
as  against  a  demurrer,  special  pleas  of  contiiba- 
tory  negligence  were  no  answer  thereto. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1331-1338 ;  Dec.  Dig.  «8=»394.] 

2.  Railboads     «=»400  —  Action  —  Question 

FOB  JUBT. 

On  evidence  in  an  action  for  killing  a  !!• 
censee  on  defendant's  premises,  held,  that  it 
was  for  the  jury  to  determine  whether  intestate 
was  on  the  track  when  run  over,  or  did  not  fall 
off  the  train,  and  whether  defendant's  servants 
were  gnilty  of  wanton  negligence  proximately 
resulting  in  his  death. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  1365-1381 ;    Dec  Dig.  <8==>400.] 

3.  RAII.B0AD8  <S=>350  — Action- Failuee OP 
Pboof. 

Where  plaintiff  did  not  prove  the  averment 
of  one  count  of  bis  complaint  that  deceased  was 
killed  while  crossing  defendant's  track,  yet  as 
the  complaint  put  the  defendant  upon  notice 
that  it  killed  deceased  while  crossing  its  track, 
and  not  as  a  trespasser,  defendant  was  entitled 
to  the  general  charge  as  to  such,  count. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  ${  1152-1192 ;   Dec  Dig.  «=»350.] 


4.  Raileoadb  «=»S94  — Action  fob  Wanton 

Neouoencb— Tbebpass. 

It  was  not  a  necessary  averment  under  the 
wanton  connt  that  deceased  was  killed  while  a 
trespasser  on  defendant's  tracks. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  S§  1331-1338 ;   Dec.  Dig.  «=>394.] 

6.  Tbiai.  «=>142,  143  —  Taking  Case  fbom 

JUBT. 

Where  there  is  a  conflict  in  the  evidence, 
or  there  is  a  reasonable  inference  of  a  fact 
which  would  make  the  question  one  for  the  jury, 
the  general  charge  will  not  be  given. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  i$  337,  342,  343 ;   Dec.  Dig.  «=>142,  143.] 

6.  RAJUtOADB    «=»398— Action— SuFFioiBNOT 
OF  Evidence— Tbespass. 

In  an  action  for  killing  plaintiff's  intestate 
while  he  was  on  defendant's  tracks,  evidence 
keld  not  to  show  that  deceased  was  crossing  the 
track,  or  was  not  a  trespasser  when  killed. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  H  1366,  1858-1363;  Dec  Dig.  <S=> 
398.] 

7.  RaiuioadS   ®=»394— iNJtJBiEs    to   Pebson 
ON  Tback— Pleading— Neolioknce. 

In  a  suit  against  a  railroad  for  injury  re- 
lying upon  simple  negligence^  plaintiff  must 
aver  and  prove  a  relatlonsnip  that  would  render 
the  defendant  liable  for  simple  negligence; 
that  is,  that  he  was  not  a  trespasser. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  1331-1338;    Dec.  Dig.  <S=394.] 

8.  Railboads  ®=»396— Injxjbies  on  Tback— 
BUBDEN  of  Pboof— Statute. 

Code  1907,  S  5476,  providing  that,  when 
any  person  is  injured  by  a  train,  the  bnrden  is 
on  the  railroad  to  show  that  there  was  ntf 
negligence  on  its  part,  does  not  require  the  rail- 
road, in  an  action  against  it  for  injuries  due  to . 
simple  negligence,  to  acquit  itself  of  negligence 
for  mjuring  trespassers,  and  it  need  only  acquit 
Itself  of  negligence  for  which  it  would  be  an- 
swerable to  the  injured  party. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1341-1343,  1357;  Dec  Dig.  «=» 
396.] 

9.  RAIUtOADS  «s»276— iNJintT  to  PXBSON  ON 

Tback— Notice  of  Pebil. 

The  fact  that  one  of  defendant's  trainmen 
knew  that  deceased  with  other  boys  was  in  or 
upon  one  of  its  cars  was  not  notice  that  they 
or  either  of  them  would  be  in  peril  or  liable  to 
be  run  over  when  the  car  was  run  on  a  siding. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  if  878-886;    Dec  Dig.  <S=>276.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty;  J.  J.  Curtis,  Judge. 

Action  by  Nathaniel  C.  Martin,  as  admin- 
istrator of  the  estate  of  Fred  Martin,  for 
damages  for  the  death  of  his  intestate. 
Judgment  for  plaintiff,  and  defendant  ap- 
I)eals.    Reversed  and  remanded. 

The  action  was  for  killing  a  licensee,  and 
alleged  that,  at  the  place  at  which  the  acci- 
dent occurred,  people  were  accustomed  to 
cross  the  track  of  said  railroad  at  the  point 
with  such  frequency  and  In  such  numbers  as 
It  was  likely  that  persons  would  be  on  the 
track  in  passing  to  and  fro  around  the  end 
of  the  train  or  car  while  it  was  standing  at 
that  point,  and  that  the  servants  or  agents 
of  defendant  knew  of  this  fact,  and  that 
it  was  likely  that  some  person  would  be  on 
the  track.    Notwithstanding  this  knowledge, 
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said  servants  or  agents  In  charge  of  said 
train,  in  reclsless  disregard  of  the  safety  of 
SMcb.  person,  and  without  signal  or  warning, 
suddenly  and  violently  baclied  the  car  on 
said  intestate  and  killed  him.  It  is  further 
alleged  that  the  defendant  was  a  corporation 
operating  a  railroad,  and  that  plaintiff  was 
on  the  track  crossing  the  same  as  a  licensee. 
Pleas  2,  3,  and  4  set  up  contributory  negli- 
gence on  the  part  of  plaintiff:  First,  tn  going 
upon  the  track  without  stopping,  looking,  and 
listening;  second,  loitering  or  being  upon  or 
immediately  adjacent  to  the  track  at  a  point 
where  he  had  no  right  to  be;  and,  third,  that 
he  was  a  trespasser  on  the  private  property 
of  defendant  in  the  nighttime,  and  at  a 
place  where  he  had  no  right  to  be,  and  was 
there  without  the  knowledge  on  the  part  of 
defendant's  servants,  and  that  he  negligently 
loitered  on  the  track,  and  that  he  negligent- 
ly failed  to  observe  or  look  oat  for  approach- 
ing trains. 

Bankhead  &  Bankhead,  of  Jasper,  for  ap- 
pellant James  J.  Ray  and  It.  D.  Gray,  both 
of  Jasper,  for  appellee. 

ANDERSON,  C.  J.  [1]  Count  9  is  a  wan- 
ton count  and  was  not  subject  to  the  defend- 
ant's demurrer  thereto,  and,  this  being  the 
case,  the  defendant's  special  pleas  2,  8,  and 
4,  of  contributory  negligence,  were  no  aaswer 
to  same,  and  the  trial  court  did  not  err  In 
sustaining  plaintiff's  demurrers  to  said  pleas. 
There  was  proof  from  which  the  jury  could 
Infer  that  the  point  at  which  the  body  of  the 
intestate  was  found  upon  the  defendant's 
track  No.  1  was  constantly  and  frequently 
used  by  the  public  at  all  times  of  the  day, 
and  especially  late  In  the  afternoon,  about 
the  time  of '  the  arrival  of  the  train,  and 
about  the  time  of  the  accident  In  question, 
and  that  this  user  was  of  such  frequency  and 
duration  that  the  servants  of  the  defendant 
in  charge  and  control  of  its  train  were  con- 
scious of  such  user  and  were  conscious  of  the 
fact  that  to  back,  push,  or  drive  a  car  upon 
the  side  track  or  main  line  anywhere  between 
the  tipple  and  washer,  without  signal  or 
warning,  would  likely  or  probably  result  in 
injury  to  persons  who  would  probably  be  on 
the  track  or  tracks  of  the  defendant  There 
was  also  proof  that  the  coach  or  caboose  was 
driven  further  down  said  track  No.  1,  sud- 
denly and  without  signal  or  warning.  There 
was  also  proof  from  which  the  jury  conld 
Infer  that  the  intestate  was  run  over  or 
against  by  the  coach  or  caboose  in  question 
when  being  driven  down  said  track  No.  1. 
Of  course,  the  intestate  must  have  been  upon 
the  track  and  killed  while  on  same  in  order 
to  fasten  a  liability  upon  the  defendant  even 
under  the  wanton  count,  as  It  would  not 
be  liable  if  the  deceased  came  by  his  death 
by  falling  or  being  thrown  from  the  train 
or  a  car  of  the  defendant,  as  the  only  wan- 
ton negligence  Inferable  to  the  defendant's 
servants  was  in  driving  the  coach  down  the 


track  without  signal  or  warning  with  a  con- 
sciousness that  some  one  would  probably  be 
upon  said  track  and  would  probably  be  injur- 
ed, as  there  is  nothing  to  indicate  that  the 
action  of  said  servants  could  or  would  prob- 
ably result  in  injury  to  a  person  on  one  of 
defendant's  cars  at  the  time  or  who  was  not 
upon  the  track.  The  evidence  is  by  no  means 
dear  or  certain  as  to  where  the  deceased  was 
when  killed,  whether  he  was  on  the  train  and 
fell  off,  or  whether  he  was  on  the  track;  yet 
there  was  an  inference  for  the  jury  that  he 
was  on  the  track  when  struck  by  the  car, 
and.  If  such  was  the  case,  the  jury  could 
also  infer  that  said  servants  of  the  defend- 
ant were  guilty  of  wanton  negligence.  It 
may  be  true  that  the  weight  of  the  evidence 
showing  that  the  track  or  tracks  were  fre- 
quently and  constantly  used  by  the  public  is 
confined  to  a  point  at  or  near  the  tipple,  and 
all  along  between  the  tipple  and  the  washer, 
and  that  side  track  No.  1,  not  extending  to 
the  washer,  and  the  point  on  same  where  Inr 
testate  was  Idlled,  being  some  distance  from 
the  tipple,  the  user  of  the  defendant's  track 
did  not  extend  to  and  include  that  point  at 
side  track  No.  1  where  the  injury  occurred; 
yet  there  was  some  evidence  that  all  of  said 
tracks,  including  side  track  No.  1,  were  coo- 
stantly  and  frequently  used. 

[2]  It  was  therefore  for  the  jury  to  deter- 
mine whether  or  not  the  Intestate  was  on  the 
track  when  run  over,  or  did  not  fall  off  of 
the  train,  and  whether  or  not  the  defendant's 
servants  were  guilty  of  wanton  negligence 
which  proximately  resulted  in  his  death. 

[3, 4]  The  general  charge,  however,  should 
have  been  given  for  the  defendant  as  to 
count  9,  for  the  reason  that  the  plaintiff  did 
not  prove  the  averment  of  his  complaint  that 
the  intestate  was  killed  while  crossing  the 
defendant's  track.  True,  this  was  not  a 
necessary  averment  under  the  wanton  count, 
as  it  made  no  difference  whether  he  was  or 
was  not  a  trespasser  as  to  this  count;  but, 
as  the  complaint  put  the  defendant  upon  no- 
tice that  it  killed  the  Intestate  while  crossing 
the  track  and  not  as  a  trespasser,  it  was  nec- 
essary to  prove  this  averment  A.  O.  S.  R. 
R.  Co.  V.  McWhorter,  156  Ala.  269.  47  Soatb. 
84. 

[S,  (]  We  are,  of  course,  aware  of  the  role 
that  if  there  is  a  conflict  in  the  evidence,  or 
if  there  is  a  reasonable  Inference  of  a  fact 
which  would  make  the  question  one  for  the 
determination  of  the  jury,  the  general  charge 
should  not  be  given ;  but  the  evidence  in  this 
case  has  received  a  most  careful  and  thought- 
ful consideration,  and  we  fail  to  find  any  fact 
or  facts  which  would  create  a  reasonable  in- 
ference that  the  Intestate  was  crossing  the 
track  or  was  not  a  trespasser  when  killed. 
The  fact  that  he  was  crossing  said  track  Is 
the  merest  conjecture  or  speculation  which 
does  not  amount  to  a  reasonable  inference. 
It  may  be  true  that  Joe  Rayners  said  it  was 
his  understanding  that  Fred  was  following 
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him,  that  he  thought  it  was  Fred  or  TraT, 
one,  but  hla  testimony  shows  that  he  did  not 
know  whether  he  was  following  him  or  not 
and  that  he  never  saw  him  after  he  (wit- 
ness) got  off  the  coach.  The  evidence  of 
Trav  Hlnson  not  only  fails  to  afford  an  infer- 
ence that  the  Intestate  was  crossing  the  track 
when  killed,  but  negatives  all  idea  that  the 
said  intestate  was  following  Joe  Raynera 
when  the  latter  said  he  thought  Fred  or 
Trav,  one,  was  following  him. 

[I]  It  has  long  been  settled  by  the  de- 
cisions of  this  court  that,  when  the  plaintiff 
sues  a  railroad  for  Injuries  and  relies  upon 
simple  negligence,  It  is  Incumbent  upon  blm 
to  aver  and  prove  a  relationship  that  would 
render  the  defendant  liable  for  simple  negli- 
gence; that  is,  that  he  was  not  a  trespasser. 
U  &  N.  R.  R.  Co.  V.  Holland,  164  Ala.  73,  51 
South.  365, 137  Am.  St  Rep.  25;  Gadsden  B. 
B.  Co.  V.  Julian,  133  Ala.  373,  32  South.  135. 

[I]  Nor  does  section  5476  of  the  Code  of 
1907  change  this  rule  or  place  the  burden 
of  proof  upon  the  railroad  of  acquitting  itself 
of  negligence  for  injuring  trespassers  upon 
Its  track.  It  need  acquit  Itself  only  of  neg- 
ligence for  which  it  would  be  answerable 
to  the  injured  party,  but  need  not  acquit  it- 
self of  negligence  of  which  the  injured  party 
cannot  complain  or  for  which  he  was  not  in 
a  position  to  recover.  L.  &  N.  R.  R.  Co.  v. 
Holland,  supra;  Ex  parte  Southern  B.  R., 
181  Ala.  486.  61  South.  881;  h.  &  N.  K.  R.  Co. 
V.  Jones,  67  South.  691.  Nor  does  the  case 
of  Ledbetter  v.  St  Louis  B.  R.  Co.,  63  South. 
987,  conflict  in  the  slightest  with  this  rule,  as 
that  case  holds  that  it  was  only  the  duty  of 
the  defendant  to  acquit  itself  of  negUgence 
for  which  it  was  answerable  to  the  injured 
party,  and  It  seems  that  the  intestate  was 
killed  at  a  crossing  and  not  as  a  trespasser. 
Indeed,  counsel  for  the  plaintiff  seem  to  have 
recognized  this  rule  in  framing  the  simple 
negligence  counts  in  the  case  at  bar,  by  aver- 
ring that  the  Intestate  was  killed  while  cross- 
ing the  track,  and  was  not  therefore  a  tres- 
passer, and  this  averment  and  proof  of  sa'me 
was  essential  in  the  simple  negligence  counts, 
and,  as  the  plaintiff  utterly  failed  to  prove 
said  averment  or  to  create  a  reasonable  in- 
ference from  which  the  Jury  could  find  that 
the  intestate  was  killed  while  crossing  the 
defendant's  track,  the  trial  court  erred  in  re- 
fusing the  general  charge,  requested  by  the 
defendant,  as  to  the  simple  negligence  counts. 

[I]  There  were  no  facts  which  authorized 
the  submission  of  the  case  to  the  Jury  upon 
the  theory  that  the  defendant's  servants,  or 
any  of  them,  were  guilty  of  subsequent  negli- 
gence. True,  there  is  proof  that  one  of  the 
trainmen  knew  that  the  boys  ^ere  in  or  upon 
one  of  the  defendant's  cars  that  night,  but 
this  was  not  notice  to  the  trainmen  that 
they  or  either  of  them  would  be  In  peril 
or  liable  to  be  run  upon  when  they  drove  the 
car  down  siding  No.  1.    So  far  as  they  knew. 


the  boys  were  in  a  position,  when  seen,  where 
they  would  not  be  struck  by  the  moving 
train. 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded. 

Reversed  and  remanded. 

McCLELLAN,  MAYFIBLD,  and  GABD- 
NEB,  JJ.,  concur. 

(UO  Ala.  266) 

CBNTBAL  OF  GEOBGIA  BT.  CO.  T. 

BBODA.  (No.  882.) 

(Supreme  Court  of  Alabama.    Nov.  7, 1914. 

Behearing  Denied  Dec  17,  1914.) 

1.  Appkal  aro  EaaoB  «=>1040  —  ELAaiCLBSS 
EaaoB — Ruling  on  Dkmubbebs. 

The  snstaining  of  a  demurrer  to  a  plea 
worked  no  injury  to  defendant,  where  the  mat- 
ter in  it  was  also  presented  bv  other  pleas  as  to 
which  demurrers  were  overruled. 

[Ed.  Note. — For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  U  4089-4105;  Dec.  Dig.  «=» 
1040.] 

2.  Cabriebs  «=>151— Cabbiaqs  or  Goods— In- 

TEB8TATE  OOUMXBCB— LUIITATIOM  OF  LlABII<- 
ITT  FOB  NkQUOKNCK. 

A  carrier  in  interstate  commerce  may  limit 
its  liability  for  goods  injured  by  its  negligence 
by  contract  fixing  the  agreed  value  of  goods  be- 
tween it  and  the  shipper  in  the  form  prescribed 
by  rule  6  of  the  Interstate  Commerce  Commis- 
sion, but  not  by  mere  stipulation  in  the  bill  of 
lading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  672,  673.  674-676,  680.  681.  687- 
690;  Dec  Dig.  <S=!>15i.] 

3.  Cabbikbs  (Ss>158  —  Cabbiaqb  or  Goods— 

CONTBAOT   LllUTINa    LlABIUTT— CONSTBUO- 
TION. 

Where  the  action  was  against  a  railroad 
for  injuries  to  goods  in  transit  under  contract  in 
the  form  prescribed  by  rule  6  of  the  Interstate 
Commerce  Commission  limiting  their  value  as 
to  shipper  and  carrier  to  $100  in  case  of  in- 
jury, the  contention  of  the  defendant  is  unsound 
that  if  part  only  of  the  goods  are  injured  the 
plaintiffa  recovery  is  limited  to  a  proportional 
part  of  9100;  such  contracts  limiting  liability 
being  construed  strictly  against  a  carriej,  and 
failure  of  proof  as  to  the  relation  of  the  amount 
of  the  value  of  the  injured  goods,  to  that  of  the 
total  shipment  is  immateriaL 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  IS  663-667,  699-703%,  708-710,  718, 
718% ;  Dec.  Dig.  «=»158.] 

4.  Cabbiebs  <&=9ll0— Cabbiaob  or  Goons  — 
Bepbesdntation  as  to  C!ontents  or  Pack- 
AOE — Effect. 

Where  plaintiff's  agent  misrepresented  the 
contents  of  a  package  to  tlie  carrier's  agent  in 
order  to  obtain  a  reduced  rate  of  freight  there- 
on, the  verdict  must  be  for  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  497-500,  503,  604;  Dec.  Dig.  «» 
110.] 

5.  Tbiai.  $=»143— CoNFUoTiNa  Evidencx  — 
Question  fob  Juby. 

Where  the  evidence  is  in  conflict  the  ques- 
tion is  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  U  342.  343;    Dec.  Dig.  «=3l43.] 

Appeal  from  CSty  Court  of  Birmingham; 
C.  W.  Ferguson,  Judge. 

Action  by  Mrs.  J.  Broda  against  tbe  Centnd 
of  Georgia  Ballway  (Company.    Judgment  for 
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plaintiff,  and  defendant  appeals.  Transferred 
from  Coort  of  Appeals.    Affirmed. 

London  ft  Fitts  arid  W.  S.  Brown,  all  of 
Birmingham,  for  appellant  Samuel  B.  Stem, 
of  Birmingham,  for  appellee. 

HATFIELD,  J.  This  action  la  by  a  sUp- 
per,  against  a  common  carrier,  to  recover 
damages  for  Injury  to  a  shipment  of  freight. 
The  shipment  was  Interstate — from  Colum- 
bus, Ga.,  to  Birmingham,  Ala.  It  consisted  of 
household  goods.  The  shipper  was  morlng 
from  the  one  point  to  the  other.  The  goods 
were  crated  or  packed  in  a  number  of  pack- 
ages, and  were  mentioned  in  the  bill  of  lading 
as:  1  dresser,  1  chlifonler,  3  boxes  household 
goods,  6  barrels  crockery,  etc.  The  complaint 
claimed  damages  for  injury  to  one  barrd  of 
crodtery  or  cut-glass  ware.  The  form  of  tbe 
action  was  in  case,  as  for  negligence  in  trans- 
porting or  delivering — a  breach  of  duty  grow- 
ing out  of  the  contract  of  shipment  of  the 
common  carrier.  Onie  defendant  pleaded  the 
general  issue,  and  several  special  pleas  set- 
ting up  fraud  on  the  part  of  the  shipper  as  to 
the  contents  of  the  packages  shipped,  where- 
by she  obtained  rates  less  than  the  regular 
rates  Charged  for  the  transportation  of  such 
goods,  contrary  to  the  acts  of  Cougreea.  The 
bill  ot  lading  gave  the  weight  of  the  entire 
shipment  as  2,000  pounds,  and  stated  the  rate 
as  49  cents  per  hundred  weight.  The  entire 
shipment  was  valued  at  $100.  The  five  bar- 
rels of  crockery  were  not  valued  or  weighed 
separate  from  the  other  articles  shipped. 

The  provisions  of  the  contract  of  shipment 
specially  relied  upon  were  as  follows: 

"The  value  of  the  sbipment  covered  by  this 
contract  is  fixed  by  shipper  at  one  hundred  dol- 
lars ($100.00)  which  is  accepted  by  the  carrier 
as  the  real  and  true  value  thereof  and  the  rate 
of  freight  is  charged  in  accordance  therewith, 
and  the  carrier  assumes  liability  only  to  the  ex- 
tent of  such  valuation  and  no  farther." 

The  defendant  also  reUed  upon  certain 
rules  of  the  Interstate  Commerce  Commission 
as  to  Interstate  shipments,  establishing  tariffs 
and  rate  therefor.  Among  these  rules  are 
rules  Nos.  4,  6,  and  264.    Rule  4  is  as  follows: 

"Note.  4.  Where  the  goods  tendered  are  of  such 
character  that  the  shipper  desires  the  reduced 
rating  based  upon  agreed  value,  a  statement  to 
that  effect  mus't  be  written  ont  or  stamped  in 
full  upon  the  bill  of  lading  at  time  of  shipment 
and  shipper  required  to  accept  in  writing  the 
value  expressed.  (See  General  Kule  6.)  Where 
shippers  do  not  desire  to  avail  themselves  of 
reduced  ratings,  based  upon  expressed  value, 
notation  to  that  effect  should  be  inserted  on  the 
bill  of  lading  by  the  agent  at  the  time  of  ship- 
ment" 

Rule  6  is  as  follows: 

"Where  the  classification  provides  for  reduced 
rate,  based  on  a  certain  fixed  valuation,  the  fol- 
lowing special  release,  containing  the  agreed 
valuation,  must  be  written  and  signed  bj  the 
shipper  or  owner  upon  the  face  of  the  bill  of 
lading  or  shipping  receipt;  'The  value  of  the 
shipment  covered  by  this  contract  is  fixed  by  the 

shipper  at  $ ;    which  Is  accepted  by  the 

earner  as  the  real  and  true  value  thereof,  and 
the  rate  of  freight  is  charged  in  accordance 
therewith,  and  the  carrier  assumes  liability  only 


to  the  extent  of  snch  valuation  and  no  fur- 
ther.' " 

Rule  264  la  as  follows: 

"Packages  containing  articles  of  more  than 
one  class  the  rate  is  for  the  highest  class  on 
packages  containing  more  than  one  class." 

[1]  The  trial  court  sustained  a  demurrer  to- 
plea  3,  but  overruled  the  demurrers  to  other 
special  pleas  setting  up  the  same,  or  substan- 
tially the  same,  facts  that  are  contained  in 
plea  3.  If  there  was  error  in  sustaining  the- 
demurrer  to  plea  3,  it  was  without  possible 
injury. 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  plaintiff  for  $75,  from  which. 
Judgment  tliis  appeal  is  prosecuted. 

There  was  no  evidence  to  support  the  plea 
as  to  fraud  on  the  part  of  the  plaintiff — ^the 
making  of  false  reprcscntallons  touching  the- 
contents  of  the  packages.  In  fact,  all  the  evi- 
dence rebuts  all  inferences  as  to  fraud  in  the 
respect  alleged  In  the  plea.  Consequently, 
there  can  be  no  error  in  the  refusal  of  charges 
on  this  phase  of  the  case. 

The  trial  court  by  Instmctlons,  limited  the 
amount  of  recovery  to  $100,  the  estimated 
value  specified  in  the  contract  of  shipment; 
and  the  Jury  found  for  $75  only,  thereby 
eliminating  all  questions  as  to  a  recovery  in 
excess  of  the  $100  agreed  on. 

[2]  The  trial  court  at  the  request  of  th& 
plaintiff  diarged  the  Jury  as  follows: 

"I  charge  you  that  the  defendant  cannot  limit 
its  liability  for  the  negligence  of  itself  or  its 
servants  in  and  about  the  transportation  and 
delivery  of  the  plaintiff's  goods  and  effects,  by  a 
stipulation  in  a  bill  of  lamng  to  that  effect  and 
if  you  are  reasonably  satisfied  from  the  evidence 
that  the  defendant  was  negligent  in  the  trans- 
portation and  delivery  of  the  goods  in  question 
in  this  suit  and  that  as  a  proximate  result 
thereof  the  plaintiff  suffered  damage,  then  you 
are  authorized  to  award  the  plaintiff  such  dam- 
ages as  from  the  evidence  yon  are  reasonably 
satisfied  she  has  so  suffered,  regardless  of  the 
valuation  in  the  bill  of  lading  or  the  true  value 
of  all  the  goods  and  effects  shipped  by  plaintift 
over  defendant  company's  railroad. 

"I  charge  you  that  if  you  find  in  favor  of  the 
plaintiff  you  are  authoriz'ed  to  award  such  dam- 
ages as  the  plaintiff  has,  from  the  evidence  in 
this  case,  reasonably  satisfied  you  she  has  suf- 
fered, not  exceeding  the  amount  of  $100,  re- 
^rdless  of  the  valuation  on  the  bill  of  lading 
m  evidence  or  the  true  value  of  the  goods  tmd 
effects  shipped  by  plaintiff  over  the  defendant 
company's  railroad." 

There  was  no  error  In  the  giving  of  either 
of  these  instructions.  The  first  charge  lias 
been  so  repeatedly  held  to  be  the  law  as  to 
special  contracts  of  shipment,  as  applied  to 
both  state  and  federal  laws,  that  it  is  unnec- 
essary to  cite  authorities  to  support  it 

The  second  charge  was  unquestionably 
correct,  as  applied  to  the  Issues  and  the  evi- 
dence in  this  case. 

.  [3]  The  defendant  insisted  on  the  trial  in  the 
lower  court,  and  renews  bis  insistence  bere, 
that  the  plaintUTs  recovery  should  be  lim- 
ited by  the  proportion  which  the  value  of  the 
injured  or  damaged  property — to  wit,  one 
barrel  of  crockery — bears  to  the  value  of  the 
whole  shipment;    its  theory  being  that  th» 
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amount  of  recovery  is  not  only  limited  by 
the  contract  to  $100,  the  estimated  and 
agreed  value  of  the  whole  shipment,  but  to 
the  proportionate  value  of  the  damaged  ar- 
ticles to  that  of  the  whole  shipment 

We  cannot  agree  to  this  constmctlon  of  the 
contract  The  rule  of  construction  as  to  such 
special  contracts  of  shipment,  and  as  to  pro- 
visions of  general  contracts  of  shipment  lim- 
iting the  liability  of  the  carrier,  is  that  they 
are  to  be  construed  strictly  against  the  car- 
rier, and  liberally  in  favor  of  the  shipper. 
U  ft  N.  R.  R.  Co.  V.  Touart  97  Ala.  514,  11 
South.  756;  L.  ft  N.  R.  R.  Co.  v.  Meyer,  78 
Ala.  600;  Moore  on  Carriers  (2d  Ed.)  p.  517. 
The  courts  are  not  uniform  in  their  construc- 
tion of  the  provisions  of  contracts  limiting 
liability.    Mr.  Moore  (Carriers,  p.  517)  says: 

"In  some  jurisdictions  the  carrier  is  liable  for 
the  actnal  damages  to  property  injured  in  trans- 
portation, not  exceeding  the  sum  named  in  a 
stipulation  in  a  contract  of  shipment  limiting 
its  liability  and  fixing  such  sum  as  their  value, 
although  the  property  in  its  damaged  condition 
sold  for  more  than  such  sum,  while  in  others  the 
shipper  is  only  entitled  to  recover  as  damages 
for  the  injury  an  amount  bearing  the  same  pro- 
portion to  the  actual  damages  that  the  stipulat- 
ed value  bears  to  the  actual  value." 

The  author  cites  decisions  of  the  courts  of 
Tennessee  and  Georgia,  holding  against  the 
proportionate  limitation,  and  one,  of  the  Su- 
preme Court  of  Arkansas,  holding  in  favor 
thereof. 

We  are  inclined  t»  hold  with  the  courts  of 
Tennessee  and  Georgia-— wMcb  line  of  deci- 
sions the  trial  court  evidently  followed  in 
this  case. 

Mr.  Hutchinson  states  both  rules,  and  de- 
clares a  preference  for  the  rule  which  limits 
the  liability  to  the  proi>ortionate  value,  but 
we  do  not  agree  with  him  in  this;  certainly 
not  when  the  contract  reads  as  does  the  one 
In  this  case,  and  the  evidence  is  as  it  is 
here.    See  Hutchinson  on  Carriers,  {  429. 

Following  this  line  of  decisions,  it  was  im- 
material that  the  proof  failed  to  show  what 
proportion  the  value  of  the  damaged  or  injur- 
ed goods  bore  to  the  value  of  the  whole  ship- 
ment The  proof  did  show,  or  tend  to  show, 
that  the  damages  to  a  part  of  the  shipment 
amounted  to  more  than  $100;  but  the  court 
limited  the  amount  of  recovery  to  $100,  and 
the  Jury  found  for  less,  viz.,  $75.  While  the 
proof  showed  that  some  of  the  goods  injured 
were  cut  glass,  and  that  the  rate  on  cut  glass 
was  greater  than  that  on  crockery,  as  it  was 
billed  and  rated,  the  proof  tends  to  show 
that  this  was  fairly  agreed  on,  and  that  no 
fraud  was  thereby  practiced  on  the  carrier, 
and  that  the  parties  were  bound  by  the  con- 
tract 

[4]  Moreover,  the  court  fairly  and  correct- 
ly charged  the  jnry  on  this  phase  of  the  case 
as  follows: 

"If  yon  are  reasonably  satisfied  from  the  evi- 
dence that  the  plaintiCTs  agent  in  Columbus,  Ga., 
knew  that  one  of  the  barrels  contained  cut  glass 
and  falsely  represented  to  the  agent  of  the  de- 


fendant that  it  contained  crockery,  in  order  to 
obtain  and  thereby  did  obtain  a  lower  rate  of 
freight  than  she  would  have  obtained  if  they 
had  clearly  declared  the  contents  of  the  barrel, 
then  yonr  verdict  must  be  for  the  defendant" 

There  was  no  error  in  refusing  any  one  of 
the  defendant's  requested  charges,  even  if 
they  were  properly  Insisted  upon. 

[S]  No  one  of  defendant's  pleas  was  proven 
without  conflict,  and  therefore  defendant  was 
not  entitled  to  the  affirmative  charge  as  to 
any  one  of  them. 

We  find  no  error,  and  the  Judgment  is  af- 
firmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  McOLELIAN  and 
DB  GRAFFBNRIBD,  JJ.,  concur. 


OM  Ala.  28S) 

SALTER  V.  FOX.    (No.  979.) 

(Supreme  <3ourt  of  Alabama.     Dec.  17,  1914. 

On  Application  for  Rehearing, 

Jan.  14,  1915.) 

1.  Tbzspass  «=>67— Trespass  Quabe  Glavs- 

mi    FBIOIT— TBIAlr-lNSTRtrCTIONS. 

In  an  action  for  trespass  quare  clausum 
fregit  where  the  evidence  tended  to  show  that 
defendant  owned  the  land,  that  there  had  been 
a  tenancy  at  will  between  the  parties,  and  that 
the  plaintiff  had  had  notice  to  quit  but  had 
held  possession  claiming  adversely  to  the  de- 
fendant; a  refusal  to  give  affirmative  instruc- 
tions for  the  plaintiff  was  proper. 

[Ed.  Note. — For  other  cases,  see  Trespass, 
Cent  Dig.  {  150;   Dec.  Dig.  «=»67.] 

On  Application  for  Rehearing. 

2.  Landloko  and  Tenant  <g=>61— Estoppbi. 
BY  Tenancy  to  Deny  Title. 

A  tenant  is  estopped  to  deny  his  land- 
lord's title  while  holding  under  a  lease  or  after 
its  expiration., 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {{  151,  162,  187-196; 
Dec.  Dig.  «=>61.] 

'   Appeal  from  City  Court  of  Bessemer;  3.  0. 
B.  Gwin,  Judge. 

Action  by  J.  M.  Salter  against  G.  W.  Fox. 
Judgment  for  defendant,  and  plaintifT  ap- 
peals.   Affirmed. 

Pinkney  Scott  of  Bessemer,  for  appellant 
Goodwyn  ft  Ross,  of  Bessemer,  for  appellee. 

DE  GRAFFENRIED,  3.  This  was  an  ac- 
tion in  trespass  quare  clausum  fregit  In 
the  case  of  Southern  Railway  Co.  v.  Hayes, 
62  South.  874,  this  court  said: 

"It  is  a  perfect  defense  to  an  action  of  tres- 
pass quare  clausum  fregit  to  show  that  defend- 
ant owns  the  land  in  question,  and  that  be  had, 
at  the  time  in  question,  the  right  to  enter ;  and 
the  fact  that  he  entered  by  force,  over  the  pro- 
test of  plaintiff,  does  not  destroy  his  defense. 
If  he  uses  more  force  than  is  necessary  and 
injures  the  person  or  the  property  of  the  plain- 
tiff, he  is  liable  in  an  appropriate  action ;  but 
that  action  is  not  quare  clausum  fregit" 

[1]  In  this  case  there  was  evidence  tend- 
ing to  show  that  the  title  of  the  land  de- 
scribed in  the  complaint  was  in  the  de- 
fendant; that  the  possession  of  the  land  had 
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been  given  by  the  defeodant  to  the  plaintiff 
under  such  circumstances  as  to  create  a  ten- 
ancy at  will;  that  the  defendant  had  given 
the  plaintiff  a  proper  notice  to  quit  (see  Mc- 
Devltt  Y.  Lambert,  80  Ala.  536,  2  South.  438), 
bat  that.  Instead  of  yielding  possession  to  the 
landlord,  the  tenant  held  to  the  actual  pos- 
session of  the  land  and  claimed  the  land 
adversely  to  him.  As  there  was  evidence 
tending  to  show  the  above  tacts,  this  case 
comes  directly  within  the  doctrine  above 
quoted  from  Southern  Railway  Co.  v.  Hayes, 
supra,  and  the  trial  court  was  not  in  error  in 
refusing  to  give,  at  the  written  request  of 
the  plaintiff,  affirmative  instructions  to  the 
Jury  in  his  favor. 

2.  There  are  certain  assignments  of  error 
relating  to  the  action  of  the  trial  court  in  the 
admission  of  certain  testimony  on  behalf  of 
the  defendant.  Under  the  authority  of 
Southern  Railway  Co.  v.  Hayes,  supra,  these 
assignments  of  error  are  without  merit. 

There  is  no  error  in  the  record,  and  the 
Judgment  of  the  trial  court  is  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  MAXPIBLD, 
SOMERVIIiLE,  and  GARDNER,  JJ.,  concur. 

On  Application  for  Rehearing. 

DE  GRAFPENRlEt),  J.  [2]  There  is  evi- 
dence in  this  record  which  brings  the  appel- 
lant within  the  familiar  doctrine  that  a  tenant 
is  estopped  to  deny  the  title  of  his  landlord 
while  holding  under  a  lease  or  after  its  ex- 
piration. For  this  reason  there  was  evidence 
in  this  case  from  which  the  Jury  had  the 
right  to  infer  that,  as  between  the  appellant 
(the  tenant)  and  the  appellee  (the  landlord), 
the  title  to  the  land,  under  the  above  familiar 
doctrine  of  estoppel,  was  in  the  appellee. 
The  question  presented  by  this  record  and 
the  evidence  in  this  record  are  not  identical 
with  the  question  presented  by,  and  the  evi- 
dence to  be  found  in,  the  record  in  the  case 
of  Salter  v.  G.  W.  Fox  and  Nancy  Pox,  67 
South.  1006,  which  was  an  action  of  eject- 
ment 

In  our  opinion,  there  is  no  merit  in  this  ap- 
plication for  a  rehearing,  and  the  said  ap- 
plication is  overruled. 

(ISO  Ala.  245) 

STARKS  V.  COMER.    (No.  843.) 
(Supreme  Court  of  Alabama.    Dec.  17,  1914.) 

1.  LlBEI,  AND  SLANDKB  ®=»48— JUBrTWlCATION 

— (SiiTicMM— Public  Men.. 

Criticism  of  public  men  must  be  founded  on 
facts,  and  must  be  legitimate  and  reasonable  to 
escape  being  defamatory,  so  as  to  support  civil 
liability. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  144-147;  Dec.  Dig.  «=> 
4&] 

2.  LlBKL    AND    Slandeb   ^=948   —    QrrAUTIED 

Pbivilegb— Obiticism  op  Public  Men. 
The  publication  of  false  statements  impugn- 
ing plaintiff's  fitness  for  public  office  will  ren- 


der defendant  liable  for  actual  damages,  since 
good  faith,  reasonable  diligence  in  investi^ting 
the  truth,  absence  of  malice,  and  motives  look- 
ing to  the  public  good,  do  not  create  a  quali- 
fied privilege. 

[Bid.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  if  144-147;  Dec.  Dig.  <»=> 
4a] 

3.  Libel  and   Slandeb   «=3l24— Justifica- 
tion— Tbuth— Reduction  of  Damages. 

Under  the  express  terms  of  C!ode  1907,  f 
3746,  the  truth  may  be  shown  under  the  general 
issue,  in  actions  for  libel  and  slander,  only  in 
mitigation  of  damages,  and  an  instruction  for 
plaintiff  that  the  truth  might  be  considered  only 
in  regard  to  punitive  damages|j  and  that  the  bur- 
den of  thus  reducing  the  plamtifTs  prima  facie 
damage  was  on  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  366-370,  372,  373;  Dec. 
Dig.  i8=>124.] 

4.  Evidence    €=994— Pbebumptions— Bubden 
OF  Proof. 

A  presumption  which  establishes  an  ele- 
ment of  a  case,  as  of  the  falsity  of  libelous  mat- 
ter, imposes  upon  the  Other  party  the  burden  of 
proof  on  the  point  especially  where  it  supports 
an  allegation  of  pleading. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  gf  116,  117;    Dec.  Dig.  «8=»»4.] 

6.  Libel  and  Slandeb  ®=>101— Tbuth  as  Is- 
SOB  Undeb   Pleadings— Genebal  Issue— 

BUBDEN  OF  PBOOF. 

In  an  action  for  libel  and  slander,  a  plea 
of  the  general  issue  controverts  in  fact  plain- 
tiff's assertion  of  the  falsity  of  the  statement 
and  tlie  rule  as  to  the  burden  of  proof  being 
upon  the  defendant  to  show  truth  in  mitigation 
is  the  same  under  the  general  issue  as  when  it  is 
specially  pleaded  in  justification. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  HIBO,  273,  275-280;  Dec 
Dig.  «=>101.] 

6.  Appeal  and  Ebbob  «=>215  —  Objection 
Below— Necessity— Instructions. 

A  slight  technical  inaccuracy  in  the  lan- 
guage of  an  instruction  otherwise  correct  is  not 
reviewable  error,  if  anobjected  to  by  the  party  at 
the  time  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1309-1314; .  Dec.  Dig.  «=» 
215.] 

7.  Tbial  «=»252— Instbuotions— Oonfobmitt 
TO  Evidence. 

In  an  action  for  lit>el,  where  libelous  matter 
was  undisputably  shown  to  be  untrue  in  at  least 
three  material  particulars,  the  refusal  of  charges 
requested  by  the  defendant  predicated  upon  the 
possibility  that  the  jury  might  find  the  publica- 
tion had  been  generally  true  as  a  whole  was  not 
error. 

(EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g{  505,  596-612;    Dec.  Dig.  <8=>252.] 

8.  Libel  and  Slander  «=>33— Pbesuicption 
or  Damage— Necessitt  of  Proof. 

In  an  action  for  libel,  the  charge  being  ac- 
tionable per  se,  the  law  presumes  such  general 
damage  as  mental  suffering  and  injury  to  and 
loss  of  reputation,  which  need  neither  be  alleged 
nor  proven  specifically. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  gf  112,  277;  Dec.  Die  «=> 
33.] 

9.  LiBBL  and  Slandeb  «s>124— Dakaoks  Ur- 

DEB  Pleadings. 
'In  an  action  for  libel,  where  specific  allega- 
tions and  proof  as  to  damages  are  not  made  and 
offered,  but  the  reliance  upon  the  mere  publica- 
tion of  the  lit)elous  statement,  the  jury  cannot  be 
instructed  to  limit  the  amount  of  recovery  to 
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nominal  damages,  thongh  they  may  in  their  dis- 
cretion do  80. 

[Ed.  Note— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §!  365-370,  372,  373;  Dec 
Dig.  «=3l24.] 

10.  LiBKL  AND  Slandeb  «s>123— Comfensa- 

TOBY  DaMAOES  —  MKASUBE  —  QUESTION  FOB 
JCBT. 

Where  there  was  nothing^  to  show  that  the 
plaintiff  had  not  suffered  in  his  feelings,  conced- 
ing Uiat  he  had  suffered  no  pecnniary  loss  as  the 
result  of  a  libelous  publication,  the  question  of 
compensator;  damages  was  still  a  question  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Itibel  and 
Slander,  Cent  Dig.  U  356-364 ;  Dec.  Dig.  «=> 
123.] 

11.  Tblal  «s>252— iNSTBDcnoNa  to  Jubt— 
CoNFOBMiTT  TO  Pacts. 

In  an  action  for  libel,  a  requested  charge 
'was  abstract  and  inapplicable  to  the  specific 
facts  of  the  case,  and  hence  properly  refused, 
where  based  upon  the  assumption,  entirely  unsup- 
j)orted  by  evidence,  that  defendant  had  endeav- 
ored to  ascertain  the  truth  or  falsity  of  his  pub- 
lication. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  505,  696-612;    Dec.  Dig.  «=>252.] 
32.  TBiAt  «=»260— iNSTBDcnoNS— Kefusal  to 

Request  —   Point   Oovbbed   by   Fobubb 

Cbaboe. 

In    an   action    for  libel,    where    the   given 
•  charge  plainly  and  fairly  covered  the  matter  t«- 
Ued  upon  for  acquittance,  another  charge  on  the 
subject  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  !{  651-659 ;  Dec.  Dig.  <8=>260.] 

-13.  Tbial  «=9l94— Instructions— Support  ov 
Avkbmxnt  by  Bvidence  —  Question  fob 

JUBY. 

In  an  action  for  libel,  where  an  amended 
-count  of  complaint  set  up  that  the  defamation 
was  published  in  a  paper  not  published  by  de- 
fendants, the  averment  found  sufficient  support 
in  evidence  when  it  appeared  that  the  defendants 
paid  for  the  insertion  of  libelous  matter  in  a 
paper  published  by  others,  and  hence  the  defense 
was  not  entitled  to  an  affirmative  instruction 
In  its  favor  on  such  count 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i§  413,  436,  439-141,  446-464,  466^66; 
Dec.  Dig.  <8=>194.] 

14.  Evidence  ®=>106— Relevancy— Libbl  by 
Affidavit— Character  of  Affiant. 

In  an  action  for  libel,  where  defendants  had 
pablished  a  certain  defamatory  affidavit,  they 
cotild  not  properly  introduce  evidence  as  to  affi- 
ant's general  reputation  for  veracity  and  relia- 
bility, since  the  relevancy  of  the  evidence  de- 
pended on  defendants'  knowledge  of  affiant's 
character  at  the  time  the  affidavit  was  published, 
-while  their  evidence  offered  nothing  to  the  point 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §i  177-187;   Dec,  Dig.  «=sl06.] 

16.  Witnesses  €=s>407— Chabactteb  EviDEt^cx 
— Craracteb  as  to  Vebaciiy— Foundation 
tor  Intboduction. 

Contradiction,  not  impeachment  in  a  techni- 
cal sense,  of  a  witness,  by  proof  that  he  had 
'inade  statements  out  of  court  differing  from  his 
testimony,  does  not  authorize  the  introduction  of 
character  evidence  as  to  his  reputation  for  ve- 
racity. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  iJ  1280, 1282;  Dec.  Dig.  <S=>407.] 

Apiieal  from  City  Court  of  Birmlnghain ; 
O.  C.  Nesmitli,  Judge. 

Action  by  Braxton  B.  Comer  against  B.  M. 
Starks  and   others   for   libel   and    slander. 


Judgment  for  plaintiff,  and  defendant  B.  If. 
Starks  appeals.    Affirmed. 

The  substance  of  the  libelous  matter  and 
of  the  complaint  charging  the  same  may  be 
found  in  151  Ala.  613,  44  South.  673,  13  U 
R.  A.  (N.  S.)  625,  and  172  Ala.  613,  65  South. 
195.  As  a  sample  of  the  pleas  referred  to, 
plea  3  is  as  follows: 

The  defendants  say  that,  at  the  time  of  the 
publication  of  the  alleged  libelous  matter,  plain- 
tiff was  a  candidate  for  the  office  of  president 
of  the  Railroad  Commission  of  Alabama,  which 
was  a  public  office  of  the  state  of  Alabama,  be- 
fore a  primary  election  of  the  Democratic  party 
of  the  state  of  Alabama  shortly  thereafter  to  be 
held,  and  which  was  held ;  that  said  publication 
was  made  by  said  defendants  to  the  electors  of 
Alabama,  and  for  the  purpose  of  advising  the 
electors  of  Alabama  as  to  the  fitness  and  quali- 
fication of  plaintiff  to  fill  said  office  for  which 
he  was  a  candidate  at  the  time  of  such  publi- 
cation as  aforesaid;  that  said  defendants,  be- 
fore pubiishing  the  alleged  libelous  matter,  ex- 
ercised reasonable  diligence  to  ascertain  the 
truth  of  the  facts  so  published,  and  at  and  be- 
fore the  time  of  said  publication  believed  the 
facts  stated  in  said  publication  to  t>e  true,  and 
acted  in  good  faith  in  publishing  the  alleged 
libelous  matter,  and  solely  for  the  purpose  here- 
inbefore stated,  and  in  good  faith,  and  without 
expressed  malice  on  their  part 

Tillman,  Bradley  &  Morrow,  of  Birming- 
ham, for  appellant  Samuel  D.  Weakley  and 
Frank  S.  White  &  Sons,  all  of  Birmingham, 
for  api)ellee. 

SOUERVIIiLB,  J.  The  question  of  pri- 
mary importance  in  this  case  is  whether  or 
not  the  communication  made  to  the  public 
by  the  defendant  Starks,  and  others  confed- 
erated with  him,  through  the  medium  of  the 
two  Birmingham  daily  iwpers,  was,  though 
false,  a  privileged  communication,  U  made 
with  a  bona  fide  belief  in  its  verity,  without 
actual  malice  to  the  plaintiff,  and  <nily  for 
the  puri>ose  of  Informing  the  voters  of  the 
state  as  to  his  character  and  fitness  for  the 
office  of  president  of  the  Alabama  Railroad 
Commission;  the  plaintiff  being  then  a  can- 
didate for  the  party  nomination  for  that  of- 
fice In  the  forthcoming  democratic  primaries. 

In  other  branches  of  this  case  heretofore 
appealed  to  this  court  (Comer  v.  Age-Herald 
Pub.  Co.,  161  Ala.  613,  44  South.  673,  IS  L.  R. 
A.  [N.  S.]  625;  Comer  v.  U  &  N.  B.  R.  Co., 
161  Ala:  622,  44  Souttu  676;  Comer  v.  Adver- 
tiser Co.  et  al.,  172  Ala.  613,  66  South.  195), 
this  question  does  not  seem  to  have  hekn 
presented;  nor  does  it  ap];>ear  that  the  gen- 
eral question  Involved  has  ever  been  a  sub- 
ject of  decision  or  discussion  by  this  court 

As  shown  by  the  briefs  of  counsel,  the  de- 
cisions in  other  Jurisdictions  are  numerous, 
and  diverge  In  two  main  conflicting  lines, 
with  some  intermediate  shadings  of  opin- 
ion. 

We  have  examined  these  decisions,  and 
have  considered  the  question,  with  much  care 
and  with  a  due  solicitude  for  the  adoption 
by  this  court  of  the  rule  which  most  nearly 
reflects   the   spirit   of   reason.   Justice,   and 


4E9For  other  cams  see  uun*  topic  and  KBT-NVMBER  In  aU  Key-Nombered  DIsmU  and  ladeiss 


Digitized  by 


Google 


1 


442 


67  SOUTHERN  RBPORTBR 


(Ala. 


sound  policy ;  and  we  eondnde  that  tbe  libel- 
ous publication  bere  shown  was  not  one  of 
qualified  privilege,  and  tbat  llabiUt?  for 
actual  damage  by  reason  of  Its  falsity  can- 
not be  defeated  by  such  a  plea. 

Some  of  the  leading  authorities  which  sup- 
port this  view,  with  a  citation  and  discus- 
sion of  the  other  cases,  are  the  following: 
Com.  T.  Clap,  4  Mass.  163,  3  Am.  Dec.  212; 
Burt  T.  Newspaper  Co.,  154  Mass.  238,  28 
N.  B.  1,  13  L.  R.  A.  97;  Banner  Pub.  Co.  v. 
State,  16  Lea  (Tenn.)  176,  57  Am.  Rep.  216; 
McAllister  T.  Detroit  Free  Press  Co.,  76  Mich. 
338,  43  N.  W.  431,  16  Am.  St  Rep.  318,  and 
note,  353-357;  Smith  r.  Burras,  106  Mo.  94, 
16  S.  W.  881,  13  li.  R.  A.  69,  27  Am.  St  Rep. 
329;  Upton  t.  Hume,  24  Or.  431,  83  Pac.  810, 
21  L.  R.  A.  493,  41  Am.  St  Rep.  863 ;  Jones 
▼.  Townsend,  21  Fla.  431,  58  Am.  Rep.  676; 
Hamilton  v.  Eno,  81  N.  T.  116;  Star  Pub. 
Co.  V.  Donahoe  (Del.)  58  AtL  613,  65  L.  R.  A. 
980;  Coffin  t.  Brown,  94  Md.  190,  50  AtL  567, 
55  li.  R.  A.  732,  89  Am.  St  Rep.  422;  Dauph- 
iny  V.  Buhne,  153  CaL  767,  96  Pac.  880,  126 
Am.  St  Rep.  136,  citing  Jarman  v.  Rea,  137 
Cal.  339,  70  Pac.  216;  Post  Pub.  Co.  v.  Hal- 
lam,  59  Fed.  530,  8  C.  C.  A.  201  (opinion  by 
Judge  Taft).  In  line,  also,  may  be  noted  the 
leading  English  case  of  Davis  v.  Sbepstone, 
55  U  T.  Rep.  (N.  S.)  1,  11  App.  Cas.  187,  190. 

Judge  Freeman,  after  a  very  full  consid- 
eration of  the  conflicting  authorities,  reached 
tbe  conclusion  tbat: 

"The  better  opinion,  and  tbe  one  sustained  by 
tbe  preponderance  of  the  authorities,  both  Eng- 
lish and  American,  is  that  false  or  defamatory 
publications  concerning  the  acts  or  character  of 
a  candidate  are  not  privileged,  and  are  action- 
able."   Note,  15  Am.  St  Rep.  355. 

In  bis  article  on  Libel  and  Slander  In  25 
Cyc.  404,  Prof.  Kinkead  summarizes  the  law 
as  follows: 

"When  a  man  becomes  a  candidate  for  office, 
his  character  for  honesty  and  inte^ity  and  bis 
qualifications  and  fitness  for  the  position  are  put 
before  the  public  and  are  thereby  made  proper 
subjects  for  comment  But  as  a  general  rule 
false  allegations  of  fact  charging  criminal  or  dis- 
gracefnl  conduct,  or  otherwise  aspersive  of  char- 
acter, are  not  privileged." 

To  tbe  same  effect  is  tbe  text  of  18  A.  & 
E.  E^cy.  Law,  1042. 

It  is,  of  coarse,  to  be  conceded  tbat  tbe 
decisions  on  the  other  side  are  respectable 
both  as  to  tbeir  number  and  authority.  Per- 
haps the  leading  ones  are  Briggs  v.  Garrett, 
111  Pa.  404,  2  AtL  613,  56  Am.  Rep.  274; 
Morse  v.  Times  Ca,  124  Iowa,  707,  100  N. 
W.  867 ;  Coleman  ▼.  MacLennan,  78  Kan.  711, 
98  Pac.  281,  20  I^  R.  A.  (N.  S.)  361,  130  Am. 
St  Rep.  390;  Express  Print  Co.  t.  Gopeland, 
64  Tex.  354.  And  alone  among  commenta- 
tors. Judge  Cooley  seems  to  favor  the  mi- 
nority view.  Cooley  on  Const  Llm.  (7tb  Ed.) 
644.    See,  also,  22  Harvard  Law  Rev.  446. 

The  authorities  above  cited  have  presented 
the  reasons  leading  to  their  conclusions  so 
fully  tbat  nothing  of  value  can  now  be  add- 
ed.   We  venture  the  suggestion,  however,  that 


the  public  Interest  and  welfare,  upon  a  con- 
sideration of  which  alone  the  minority  view 
seems  to  be  grounded,  are  quite  as  likely  to 
be  injured  and  defeated  by  the  public  calum- 
niation of  worthy  candidates  for  public  office 
— usually  Impossible  of  seasonable  refuta- 
tion other  than  by  mere  denial,  and  often 
not  even  by  that— as  they  are  likely  to  he 
conserved  by  the  public  exposure  of  the  un- 
fitness of  those  who  are  unworthy.  Indeed, 
it  may  perhaps  be  asserted,  as  a  matter  of 
common  experience,  that  the  great  majority 
of  the  detractory  charges  which  are  made  or 
published  against  candidates  during  political 
campaigns  are  without  substantial  founda- 
tion in  fact;  and,  also,  that  they  are  made 
for  personal  or  partisan  purposes,  rather 
ttian  for  the  enlightenment  of  tbe  electorate 
and  the  purification  of  their  verdict  at  the 
polls. 

[1]  Hence,  not  only  as  a  matter  of  private 
justice,  but  on  considerations  of  sound  pub- 
lic policy  as  well,  the  disseminators  of  such 
calumnies  ought  not  to  be  immune  against 
civil  responsibility  merely  because  they  be- 
lieve them  to  be  true,  and  themselves  use 
them  in  good  faith  for  the  edification  of  the 
public.  It  is,  of  course,  not  to  be  under- 
stood that  tliis  view  in  any  way  denies  the 
privilege  of  fair  criticism  of  and  comment 
upon  the  character,  conduct  or  fitness  of 
candidates  for  public  office.  But  such  crit- 
icism and  comment  must  be  founded  on  facts, 
and  not  on  falsehoods,  and  must  be  legitimate 
and  reasonable,  as  pointed  out  in  the  case 
of  Parsons  v.  Age-Herald  Co.,  181  Ala.  439, 
61  South.  345,  350. 

[2]  It  results  from  the  principles  above  ap- 
proved that  the  defendant's  special  pleas  of 
qualified  privilege  were  subject  to  the  demur- 
rers assigned,  and  tbe  demurrers  were  prop- 
erly sustained. 

[3]  Under  the  plea  of  the  general  issue, 
our  statute  allows  tbe  defendant  to  give  in 
evidence  tbe  truth  of  the  words  spoken  or 
written,  or  the  circumstances  under  which 
they  were  spoken  or  written  only  "in  mitiga- 
tion of  damages,"  and  not  in  bar  of  tbe  ac- 
tion. Code,  {  3740;  Ferdon  v.  Dickens,  161 
Ala.  181,  49  South.  888.  But  in  such  case,  a 
requested  charge,  which  submits  to  tbe  Jury 
the  question  of  truth  or  falsity,  ought  also 
to  limit  that  issue  to  the  mitigation  of  dam- 
ages, since  otherwise  it  might  very  well  mis- 
lead tbe  Jury  as  to  the  effect  of  their  finding. 
Under  such  a  plea,  the  defendant  in  this  case 
introduced  evidoice  tending  to  prove  tbe 
truth  of  tbe  alleged  libel.  At  plaintifTs  re- 
quest, the  trial  Judge  instructed  the  Jiuy 
that: 

They  could  "consider  the  question  of  the  truth 
of  the  publication  only  as  bearing  upon  the  ques- 
tion of  punitive  damages,  and  in  that  aspect  of 
the  case  the  burden  of  proof  to  show  the  truth 
of  the  charge  would  rest  upon  the  defendants 
and  not  upon  the  plaintiff." 

It  is  insisted  for  the  defendant  tbat  tbe 
truth  of  tbe  charge  has  a  loi^cal  bearing 
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upon  the  amoont  of  the  actual  damage,  in 
thaA  tbe  mental  snffeilng  arising  from  the 
publication  of  a  charge  which  is  true  in  fact 
may  not  be  so  great  as  it  wonld  be  tf  the 
charge  were  false  in  fact  Logically,  and  in 
spite  of  the  popular  adage,  "It's  Uie  truth 
that  hnrts,"  apijellant's  propositian  is  sound 
enough.  Tet,  under  the  peculiar  rules  which 
govern  the  pleading  and  proof  in  actions  for 
defamation,  we  can  find  no  warrant  for  the 
consideration  of  the  truth  of  the  pubIlca-< 
tlon  for  the  purpose  claimed.  In  the  absence 
of  a  plea  of  Justlflcatlon,  it  is,  by  the  ex^ 
press  limitation  of  the  enabling  statute,  to 
be  considered  only  in  mitigation  of  damages/ 
and  hence  it  cannot  become  a  factor  in  the 
ascertainment  of  actual  damage.  This  is  to 
say  in  ettect,  as  afflnned  by  plaintiffs  elev- 
enth given  charge,  that,  so  far  as  actual  dam- 
ages are  concerned,  the  falsity  of  the  publi- 
cation is  in  this  case,  under  the  pleadings,  to 
be  conclusively  presumed. 

[4,  5]  A  legal  presumption  which  establish- 
es an  element  of  a  plaintiff's  case,  or  of  a 
defendant's  defense,  in  his  respective  favor, 
In  effect  Imposes  upon  the  other  party  the 
burden  of  proof  with  respect  thereto.  This 
is  especially  true  where  a  legal  presumption 
supports  an  allegation  of  pleading.  In  the 
present  case  the  law  presumes  that  the  pub- 
lication was  false,  and  that  presumption  con- 
tinues until  It  is  overcome  by  evidence  show- 
ing its  truth.  Hence  the  charge  to  the  Jury 
that  the  burden  of  proof  was  upon  the  de- 
fendant to  show  the  truth  of  the  publication 
in  mitigation  of  damages  was  practically  cor- 
rect, if  not  scientifically  accurate.  In  Here- 
ford V.  Combs,  126  Ala.  368,  378,  28  South. 
58S,  it  is  said  that: 

"Notwitiistanding  the  truth  of  the  words 
spoken  may  be  given  in  evidence  under  tbe  gen- 
eral issue  by  the  defendant,  the  burden  of  proof 
is  upon  him  to  reasonably  satisfy  the  jory  of 
their  truth." 

This  may  be  but  a  dictum,  since  in  that 
case  there  was  a  plea  of  Justification.  But 
the  plea  of  the  general  issue  in  fact  denies 
the  falsity  of  the  publication  as  fully  as 
does  a  special  plea  of  Justification,  although 
its  effect  is  limited,  and  there  can  be  no  log- 
ical reason  for  a  different  rule  as  to  the  bur- 
den of  proof  under  the  two  pleas  in  this  re- 
spect 

[I]  We  are  not  inadvertent  to  the  distinc- 
tion noted  by  law  writers  and  Judges  be- 
tween the  burden  of  proof,  which,  strlctiy 
speaking,  never  shifts  from  the  affirmative 
to  the  negative,  and  the  "duty  of  going  for- 
ward with  the  evidence,"  which  frequenUy 
shifts  as  a  result  of  prima  facie  proof  or  le- 
gal presumptions.  6  A.  &  B.  Ency.  Law,  40. 
We  only  mean  to  say,  in  this  behalf,  that  the 
failure  of  the  trial  court  to  observe  this  nice 
distinction  In  phraseology  in  dealing  with 
this  subject  was  at  least  not  reversible  er- 
ror. An  explanatory  cbarge  should  have 
been  requested  by  the  defendant  if  he  appre- 


hended a  prejudicial  misunderstanding  of 
this  charge  by  the  Jury. 

[7]  Several  charges  were  requested  by  the 
defendant  upon  the  predicate  of  a  finding 
by  tbe  Jury  that  the  publication  waa  true. 
The  undisputed  evidence  is  that  it  was  un- 
true in  at  least  three  material  particulars, 
viz.:  (1)  That  the  affiant  Dickert  asserted  as 
a  fact  that  he  was  a  cousin  of  the  plaintiff, 
B.  B.  Comer ;  (2)  that  Comer  Invited  Dickert 
into  Comer's  private  office;  and  (3)  that 
Dickert  swore  to  the  truth  of  the  alleged 
affidavit  The  charges  ref^red  to  were  there- 
fore abstract  in  so  far  as  they  were  predi- 
cated upon  the  truth  of  the  charge  as  a 
whole,  and  their  refusal  in  the  form  request- 
ed cannot  be  held  erroneous.  The  predicate 
should  have  been  the  truth  of  any  material 
part  or  parts  of  the  publication. 

[8]  The  conununication  being  libelous  per 
se  (Comer  v.  L.  &  N.  B.  R.  Co.,  161  Ala.  622, 
44  South.  676),  the  law  presumes  such  gen- 
eral damage  to  the  plaintiff  as  mental  suffer- 
ing and  Injury  to  his  reputation,  and  it  nec- 
essarily follows  that  these  elements  of  dam- 
age need  not  be  alleged  in  the  complaint  nor 
supported  by  proof.  Garrison  v.  Sun,  etc., 
Ass'n,  Ann.  Cas.  1914C,  281,  285,  note ;  Ches- 
ley  V.  Thompson,  187  Mass.  136.  A  different 
rule  has  been  adopted  in  this  state  in  ac- 
tions in  Code  form  for  assault  and  battery 
(S.  S.  S.  1 1.  Co.  V.  Dickinson,  167  Ala.  211, 52 
South.  594);  but  we  cannot  extend  that  rule 
to  actions  for  libel  or  slander,  although  there 
was  formerly  some  dissension  of  opinion  on 
the  subject,  as  shown  by  the  opinions  filed  in 
Advertiser  Co.  v.  Jones,  169  Ala.  196,  211, 
670,  63  South.  759. 

[9]  The  award  of  damages  in  this  behalf 
is  for  actual  damage,  and  not  for  punishment 
merely.  Comer  v.  Advertiser  Co.,  172  Ala. 
613,  623,  66  South.  196.  And  while  the  Jury 
might  in  their  discretion  limit  the  amount 
of  their  award,  even  down  to  nominal  dam- 
ages (Advertiser  Co.  v.  Jones,  169  Ala.  196, 53 
South.  759),  they  cannot  be  instructed  to 
do  80. 

[10]  Conceding  that  the  evidence  in  this 
case  shows  without  dispute  that  the  plaintiff 
has  suffered  no  pecuniary  loss,  and  no  injury 
to  his  reputation,  there  is  nothing  to  show 
that  the  publication  did  not  wound  his  sensi- 
bilities and  inflict  upon  him  substantial  men- 
tal suffering.  The  matter  of  substantial  com- 
pensatory damages  therefore  remained  a 
question  for  the  Jury. 

[11]  I>efendant'8  refused  charge  29  is  sub- 
stantially covered  by  his  given  charge  11,  ex- 
cept that  29  Includes,  among  the  facts  to  be 
considered  in  awarding  punitive  damages,  if 
any  should  be  given,  the  hypothesized  fact 
that  defendant  used  reasonable  diligence  to  as- 
certain the  truth  or  falsity  of  tbe  publication. 
We  discover  nothing  in  the  evidence  that  in 
any  way  suggests  that  the  defendant  Starks 
exercised  any  diligence  or  did  anything  at 
all  looking  to  such  an  ascertainment,  and 
hence  the  charge  must  be  pronounced  ab- 
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stract  In  that  respect — ^for  which  reason  it 
was  properly  refused. 

[12]  Defendant's  refused  charge  41  Is  faulty 
in  form,  as  applied  to  the  evidence,  in  that 
it  practically  leaves  to  the  jury  the  interpre- 
tation of  the  complaint  with  respect  to  the 
scope  of  the  word  "published"  as  used  there- 
in. Defendant's  given  charge  10  stated  clear- 
ly and  fairly  that  defendant  was  not  liable 
at  all  unless  he  published,  or  aided  or  abetted 
in  the  publication  of,  the  article  complained 
of,  and  covered  in  proper  form  the  matter  re- 
lied upon  for  an  aiMuittance  in  the  refused 
charge. 

[1 3]  The  amended  second  count  of  the  com- 
plaint charges  defendant's  publication  of  the- 
libel  In  the  Birmingham  Ledger,  "a  newspa- 
per not  being  then  published  by  defendants  or 
any  of  them,  but  by  the  Ledger  Publishing 
Company."  It  Is  urged  that,  in  view  of  this 
averment  and  the  failure  of  any  support  for 
it  In  the  evidence,  the  defendant  was  entitled 
to  an  aflSrmative  instruction  in  his  favor  on 
this  count 

We  do  not  regard  the  averment  as  being  in 
any  way  material  to  the  plaintiff's  casa 
However,  the  proof  does  show  that  the  Ledger 
was  published  by  the  Ledger  Publishing  Com- 
pany, of  which  J.  J.  Smith  was  president; 
that  defendant  and  his  alleged  confederates 
were  officials  engaged  in  the  employment  of 
the  Louisville  &  Nashville  Railroad  Company ; 
and  that  they  arranged  by  contract  and  for 
a  pecuniary  consideration  for  the  publication 
of  the  article  In  the  paper.  We  think  that 
upon  these  facts  it  was  at  least  open  to  the 
Jury  to  infer  that  the  defendants  were  not 
separately  or  severally  the  publishers  of  the 
Birmingham  Ledger.  This  charge  was  there- 
fore properly  refused. 

We  find  no  reversible  error  with  respect  to 
any  charges  refused  to  the  defendant,  and 
the  oral  charge  of  the  court  and  the  charges 
given  for  the  plaintiff  are  in  harmony  with 
the  principles  stated  herein. 

It  remains  only  to  consider  the  action  of 
the  trial  court  in  refusing  to  allow  the  de- 
fendant to  introduce  evidence  to  show  that 
Dickert's  general  character  and  reputation, 
and  also  his  reputation  for  truth  and  honesty, 
was  good  before  and  at  the  time  he  signed  the 
affidavit. 

The  character  and  standing  of  one's  in- 
formant is  always  relevant  to  the  inquiry 
whether  or  not  the  information  received  from 
him  was  credible,  and  whether  or  not  it  was 
in  fact  accepted  in  good  faith  as  being  true. 
And  this  is  equally  true  whether  the  recipient 
personally  knows  his  informer's  character,  or 
whether  he  knows  it  only  by  its  reputation  in 
the  community. 

[14]  It  is  contended  by  the  plaintiff  that 
evidence  of  Dickert's  good  character  or  repu- 
tation was  not  comi)etent  in  this  connection 
until  it  was  first  assailed  by  the  plaintiff; 
and  reference  is  made,  by  way  of  analogy,  to 
the  familiar  rule  that  the  general  character 
of  a  witness  cannot  be  thus  supported  until 


assailed  by  the  opposite  party.  We  think, 
however,  that  in  a  case  like  this,  where  the 
direct  Issue  itself  is  the  credibility  of  the  in- 
former and  the  recipient's  bona  flde  accept- 
ance of  the  information  as  true,  the  defend- 
ant ought  to  be  allowed  to  take  the  initiative 
and  prove  the  issue  by  showing  the  character 
or  reputation  of  his  informer.  Certainly  such 
evidence  is  relevant,  and  Is  not  forbidden  by 
considerations  either  of  policy  or  convenience. 
We  find  only  one  case  in  which  the  question 
has  been  treated,  and  there  it  was  held,  not 
only  that  the  defendant  in  libel  may,  but  also 
that  he  must,  show  the  source  of  his  informa- 
tion, and  that  his  Informant  was  "possessed 
of  such  character  and  standing  as  would  com- 
mand a  belief  in  the  truth  of  his  utterances." 
Edwards  v.  San  Jose  Society,  99  CaL  431,  439, 
34  Paa  128, 130  (37  Am.  St  Rep.  70,  76). 

Without  going  80  far  as  the  California 
court,  we  hold  that  such  evidence  is  compe- 
tent and  admissible. 

It  is  obvious,  however,  that  its  value  as  in- 
dicative of  the  belief  of  the  defendant  de- 
pends absolutely  upon  his  contemporaneous 
knowledge  of  his  Informant's  good  character 
or  reputation ;  and  unless  such  knowledge  is 
made  to  appear,  in  connection  with  the  offer 
of  such  evidence,  the  evidence  is  prima  facie 
irrelevant  and  cannot  be  received.  The  evi- 
dence in  this  case  offers  no  hint  that  the  de- 
fendant knew  of  or  relied  upon  the  character 
or  reputation  of  Dickert  when  he  made  publi- 
cation of  Dickert's  alleged  affidavit,  and,  for 
this  reason,  we  think  there  was  no  error  in 
its  rejection. 

It  is  suggested  by  the  defendant  that,  in- 
dependently of  this  ground  of  admissibility, 
this  character  evidence  was  admissible  in  cor- 
roboration of  Dickert's  testimony  because  he 
had  been  impeached  by  evidence  of  contradic- 
tory statements  made  on  other  occasions  out 
of  court 

[15]  It  is  true  that  such  corroboration  la 
authorized  whenever,  upon  proper  predicate 
laid,  by  calling  the  witness'  attention  thereto, 
other  witnesses  have  testified  to  particular 
statements  as  having  been  made  by  the  wit- 
ness, and  which  are  presently  denied  or  not 
admitted  by  him.  But  the  record  in  this  case 
does  not  show  such  an  impeachment,  but  only 
a  contradiction  of  Dickert's  testimony  by  oth- 
er witnesses.  This  does  not  authorize  the  In- 
troduction of  evidence  of  bis  good  character. 
Baucum  v.  George,  65  Ala.  259. 

Finding  no  reversible  error  in  the  record,. 
the  judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J,  and  DB  GRAFFKN- 
RIED  and  GARDNER,  JX,  concor. 

On  Blearing. 

SOMERVILLE,  J.  We  have  reviewed  the 
several  questions  discussed  in  the  fore- 
going opinion,  and  the  full  bench  now  concars 
in  the  conclusions  reached  on  the  original- 
hearing. 
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In  tbe  case  of  Ck>iuer  t.  Advertiser  Co.,  172 
Ala.  613,  625,  55  South.  195,  199,  In  distin- 
guishing the  case  of  Shelton  t.  Simmons, 
12  Ala.  466,  It  was  said,  per  Anderson,  J.: 

"There  is  a  fixed  distinction  between  consid- 
ering facts,  to  ascertain  the  extent  of  damage 
sustained,  and  in  considering  tliem  for  the  pur- 
pose of  reducing  and  cutting  damages  sustained. 
In  other  words,  circumstances  attending  and 
prompting  the  publication  should  be  considered 
in  determining  whether  or  not  actual  damage 
was  sustained  and  the  extent  of  same,  but  not 
for  the  purpose  of  reducing,  or  mitigating  the 
damage  that  was  actually  sustained." 

It  Is  Insisted  that  this  language  Is  In  con- 
flict with  our  present  holding  that  the  truth 
of  the  publication  can  be  shown  under  the 
general  Issue  only  for  the  purpose  of  mitigat- 
ing punitive  damages.  We  do  not  think  that 
there  la  any  conflict  In  these  cases,  for  the 
obvious  reason  that  the  truth  of  the  publica- 
tion was  not  under  consideration  in  Comer 
T.  Advertiser  Co.,  or  In  Shelton  v.  Simmons, 
and  the  limitation  of  the  use  of  the  truth  of 
the  publication  to  the  mitigation  of  punitive 
damages — there  being  no  plea  of  justifica- 
tion— ^Is  founded  upon  a  rule  of  pleading 
which  Is  the  outgrowth  of  public  policy,  and 
not  upon  the  logical  Irrelevancy  of  the  troth 
of  the  publication  to  the  question  of  actual 
damage. 

Speaking  for  himself  alone,  the  writer  Is  of 
the  opinion  that  the  case  of  Shelton  v.  Sim- 
mons, supra  (wherein  it  was  said  that  the 
"absence  of  malice  •  •  •  should  "be 
taken  in  consideration  by  the  Jury,  In  esti- 
mating the  extent  of  the  Injury  to  the  plain- 
tUTs  character").  Is,  as  to  that  statement,  nt^ 
terly  opposed  to  reason,  and  at  variance  with 
all  authority,  and  should  be  overruled  when 
the  occasion  arises.  It  Is  not  necessary  to 
do  so  now. 

With  respect  to  the  burden  of  proof  as  to 
the  truth  of  the  publication,  we  can  con- 
ceive of  no  reason,  and  we  know  of  no  au- 
thority, for  holding  that  the  presumption  of 
its  falsity  arises  only  upon  a  plea  of  Justifi- 
cation. We  think  It  arises,  and  must  be  over- 
come by  the  defendant,  In  all  cases,  whatever 
be  the  nature  of  the  defense. 

It  Is  insisted  that  our  present  ruling  that 
actual  damage,  as  presumed  by  law,  may  be 
recovered  for  under  the  Code  form  of  com- 
plaint, without  being  specially  claimed  there- 
in. Is  In  conflict  with  the  decision  of  this 
court  In  Advertiser  Co.  v.  Jones,  169  Ala.  196, 
211,  53  South.  759.  Counsel  Is  in  error  as  to 
this.  It  clearly  appears  that  only  five  Jus- 
tices sat  in  that  case,  and  that  three  of  these 
upon  rehearing  did  not  concur  In  Che  conclu- 
sion upon  this  question  as  stated  In  the  origi- 
nal opinion.  Counsel  has  doubtless  overlook- 
ed the  fact  that  neither  Justice  SIMPSON, 
nor  Justice  SATRB,  participated  In  that 
decision 

The  application  will  be  overruled.  All  the 
Justices  concur. 


(190  Ala.  280 
ATiABAMA  GREAT  SOUTHERN  R.  CO.  v. 

RUSSET.    (No.  911.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Tbiax,  <3=:»251— iKSTBUcnoNa— Afpucabii^ 
iTY  TO  Issues. 

Where  defendant's  pleas  of  contributory 
negligence  were  applicable  only  to  the  simple 
negligence  count  of  the  complaint,  which  -was 
not  submitted  to  the  jury,  there  was  no  error 
in  refusing  his  requests  to  charge  on  that  sub- 
ject. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  687-595:  Dec.  Dig.  <S=»251.] 

2.  Railboads  «s>348— Gbossino  Aocidbnt  — 
Wantonness— EviDBNCK. 

In  ant  action  for  injuries  at  a  railroad  cross- 
ing, evidence  held  to  warrant  a  finding  that  de- 
fendant's servant  in  charge  of  the  train  was 
guilt;  of  wantonness. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1138-1160;   Dec  Dig.  «=»348.] 

Appeal  from  City  Court  of  Birmingham ; 
J.  H.  Miller,  Judge. 

Action  by  H.  C.  Russey  against  the  Ala- 
bama Great  Southern  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.    AfiSrmed. 

A.  G.  &  E.  D.  Smith,  of  Birmingham,  for 
appellant.  Black  St  Sadler,  of  Birmingham, 
for  appellee. 

ANDERSON,  C.  J.  [1]  All  of  the  appel- 
lant's assignments  of  error,  except  as  to  the 
refusal  of  the  general  affirmative  charge, 
relate  to  Instructions  as  to  the  plaintiff's  con- 
tributory negligence.  The  pleas  setting  that 
up  did  not  go  to  the  wanton  count.  No.  2,  but 
were  properly  treated  as  applicable  only  to 
count  1,  the  simple  negligence  count,  and,  as 
said  count  1  was  eliminated  and  was  not 
submitted  to  the  Jury,  there  could  be  no  re- 
versible error  upon  the  trial  court's  refusal 
to  give  the  defendant's  requested  charges  19, 
21,  and  41. 

[2]  The  evidence  shows  that  the  plaintiff 
was  injured  in  the  daytime  at  a  public  road 
crossing  by  the  defendant's  train  running  Into 
his  vehicle  while  he  was  crossing  the  track. 
The  plaintiflTs  evidence  showed  that  this  was 
a  very  popular  crossing,  and  that  as  many 
as  300  vehicles  or  persons  crossed  this  point 
daily,  that  the  defendant's  freight  train  was 
going  at  a  rapid  rate  of  speed,  30  to  35  miles 
per  hour,  and  also  that  the  engineer  gave 
no  signal  upon  approaching  the  said  cross- 
ing. There  was  also  evidence  showing  that 
the  engineer  bad  been  on  the  road  about  five 
years,  and  be  was  therefore  reasonably  fa- 
miliar with  the  nature  and  use  of  the  cross- 
ing in  question.  If  this  was  true,  the  Jury 
could  have  Inferred  wanton  misconduct  upon 
the  part  of  the  servant  In  charge  of  the 
engine,  and  the  trial  court  properly  refused 
the  general  charge  suggested  by  the  defend- 
ant It  may  be  true  that  the  defendant 
offered  positive  proof  as  to  giving  signals, 
but  this  was  denied  by  the  plaintiff  and  his 
witnesses,  and,  while  their  evidence  may  have 
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been  negative,  the  jury  could  well  infer  that 
they  were  in  a  position  to  have  heard  the 
signals  if  given,  and  It  was  therefore  a  ques- 
tion for  the  jury  as  to  whether  or  not  the 
defendant's  servant  in  charge  of  the  train 
was  guilty  of  wantonness. 

The  Judgment  of  the  city  court  is  affirmed. 

Affirmed. 

SOMBRVILLB,  DE  GRAFFEINRIHD,  and 
GARDNEB,  JJ.,  concur. 


(190  Ala.  334) 

SOUTHERN  INDEMNITY  ASS'N  T.  RIDG- 

WAY.     (No.  883.) 

(Supreme  Court  of  Alabama.    Nov.  7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

L  Insttbance   <S=:>634— Aooidkni   Insukanck 

—Actions — Pleading. 

In  an  action  on  an  accident  policy,  it  is  suf- 
ficient if  the  complaint  set  out  that  part  of  the 
policy  sued  on,  showine  the  consideration  and 
the  promise  of  which  a  oreach  was  alleged,  and 
it  be  generally  averred  that  plaintiff  complied 
with  all  the  provisions  of  the  contract;  it  not 
being  necessary,  to  set  out  all  of  the  conditions 
precedent  to  recovery. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S§  1593, 1596, 1598,  1603-1606, 1608 ; 
Dec.  Dig.  <S=>634.] 
2.  Appeal   and    Ebrob    €=>917  —  Review — 

PBESinCPTIONS. 

Where  the  record  did  not  affirmatively  show 
that  the  court  had  disposed  of  defendant's  de- 
mntrer  before  entering  a  default  judgment,  it 
will  be  presumed  on  appeal  that  the  demurrer 
was  waived  and  no  ruling  was  insisted  upon. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8S  3706-3709;  Dec.  Dig.  «=» 
917.1 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; James  J.  Curtis,  Judge. 

Action  by  Dock  Ridgway  against  the  South- 
ern Indemnity  Association  on  an  insurance 
policy.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Transferred  from  Court  of  Ap- 
peals.   Affirmed. 

The  following  Is  a  copy  of  the  complaint 
and  demurrers: 

1.  Plaintiff  claims  of  the  defendant  $3,000  as 
damages,  for  the  breach  of  an  agreement  en- 
tered into  by  it,  on,  to  wit,  the  Ist  day  of  May, 
1910,  in  substance  as  follows:  "In  consideration 
of  the  application  for  membership,  which  ia  a 
part  of  tnis  contract,  the  payment  of  the  mem- 
bership fee  before  tne  delivery  of  this  policy, 
and  monthly  dues  without  notice  on  or  before 
the  first  day  of  each  month,  in  advance,  begin- 
ning with  the   month  of  June,  1910. 

"Mr.  Ridgway,  age  57,  by  occupation  miner 
under  grade  B,  class  4,  and  now  residing  at 
Drifton,  state  of  Alabama,  is  hereby  accepted 
as  a  member  of  this  association,  and  is  entitled 
to  benefits  during  the  time  this  contract  is 
maintained  in  continuous  force  and  effect,  un- 
der the  following  terms,  subject  to  conditions 
on  back  hereof. 

"Accident.  First.  Thirty  dollars  per  month 
or  at  that  rate  for  any  proportionate  part  of 
a  month,  should  member  receive  personal  bodily 
injuries  while  this  policy  is  in  force,  of  which 
there  shall  be  visible  signs  effected  solely  through 
external,  violent  and  accidental  means,  by  rea- 
son of  which  and  independent  of  any  other  cause 
he  shall  be  Immediately,  wholly  and  continuous- 


ly disabled  so  as  to  cause  a  total  loss  of  time, 
and  prevent  him  during  such  disability  from  at- 
tendmg  to  or  performing  any  labor  or  business. 
The  total  period  to  be  paid  for  during  any  one 
injury  shall  not  exceed  one  year.  Rate  of  in- 
demnity shall  in  no  case  exceed  three-fourths 
the  average  earnings  or  income  of  member." 

And  plaintiff  alleges  that  he  had  complied  with 
all  the  conditions  and  provisions  of  said  agree- 
ment on  his  part,  and  that,  on,  to  wit,  the 
4th  day  of  April,  1911,  he  received  personal 
bodily  injuries  while  the  said  policy  was  in  force, 
of  which  injuries  there  were  visible  mgns,  ef- 
fected solely  through  external,  violent,  and  acci- 
dental means,  by  reason  of  which,  and  inde- 
pendent of  any  other  causes,  he  was  immedi- 
ately wholly  and  continuously  disabled  so  as  to 
cause  a  total  loss  of  time,  and  prevent  him  dur- 
ing such  disability  from  attending  to  or  per- 
forming any  labor  or  business.  And  said  dis- 
ability so  continued  for  a  period  of  one  year 
from  receiving  said  injuries. 

And  plaintiff  alleges  that^  although  he  had 
complied  with  all  the  provisions  of  said  con- 
tract on  his  part,  as  aforesaid,  the  defendant 
has  failed  to  pay  or  cause  to  be  paid  to  plain- 
tiff the  said  amount  so  specified  or  agreed  .  to 
be  paid  in  case  of  such  accident^  or  any  part 
thereof,  to  the  damage  of  the  plaintiff  as  afore- 
said, hence  this  suit. 

2.  Plaintiff  claims  of  the  defendant  $3,000  due 
on  a  policy  whereby  the  defendant,  on,  to  wit, 
the  1st  day  of  May,  1910,  insured  for  the  term 
of  ten  years,  or  so  long  as  the  plaintiff  complied 
with  the  terms  of  payment  on  said  policy,  the 
plaintiff  from  injury  from  violent  and  accidental 
means  by  which  he  was  totally  disabled,  and 
that,  on,  to  wit,  the  4th  day  of  April,  1911, 
plaintiff  was  so  injured  by  such  violent  acciden- 
tal means,  and  was  wholly  and  continuously  dis- 
abled for  a  term  af  one  year,  so  as  to  cause  a 
total  loss  of  time,  and  prevent  him  from  attend- 
ing to  or  performing  any  labor  or  business.  And 
of  this  the  defendant  had  notice.  Said  policy  Is 
the  property  of  the  plaintiff. 

Demurrers. 

(1)  Said  count  fails  to  set  out  the  policy  of 
insurance  sued  on. 

(2)  Said  count  fails  to  set  out  the  policy  of 
insurance  sued  on  or  a  substantial  copy  thereof. 

(3)  Said  count  purports  to  set  out  a  portion 
of  tile  policy  sued  on,  but  fails  to  set  out  the 
entire  policy. 

(4)  Said  count  fails  to  allege  that  the  policy 
sued  on  contained  no  other  stipulations  or  con- 
ditions than  those  set  forth  in  said  count 

(5)  There  are  no  facts  set  forth  in  said  count 
showing  how  or  in_  what  manner  the  plaintiff 
sustained  the  injuries  complained  of. 

(6)  There  are  no  allegations  in  said  count 
which  show  the  facts  constituting  the  external 
and  violent  means  which  caused  the  plaintiff's 
injuries. 

(7)  Said  count  states  the  mere  conclusion  of 
the  pleader. 

This  defendant  demurs  to  the  second  count 
of  the  complaint,  and  for  grounds  of  demurrer 
interposes  the  same  grounds,  separately  and  sev- 
erally, as  hereinabove  interposed  to  the  first 
count  of  the  complaint 

Judgment  E<ntry. 

Came  the  parties  by  their  attorneys.  De- 
fendant files  Its  demurrers  to  counts  1  and  2 
of  the  complaint.  Said  demurrers  being  cmisid- 
ered  by  the  court  it  is  the  opinion  of  the  court 
that  the  same  are  not  well  taken  and  are  over- 
ruled. 

October  31,  1913.  The  defendant  having  ap- 
peared and  demurred  to  complaint  and  tins 
being  the  day  set  for  trial,  and  cause  being 
reached  in  its  order,  and  defendant  not  appear- 
ing by  agent  or  counsel,  but  makes  default,  it  is 
therefore  considered  and  adjudged  by  the  conrt 
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that  the  plaintiff  recover  of  the  defendant  the 
damages  in  this  behalf  expended;  bnt,  inas- 
much as  such  damages  are  unknown  to  the 
court,  let  the  plaintifif  submit  his  proof,  that  the 
court  may  inquire  of  and  assess  the  damages. 

Came  the  plaintiff  by  attorney  and  submitted 
his  proof  upon  the  inquiry  of  damages  in  this 
case.  And  thereupon  came  a  juir  of  good  and 
lawful  men,  to  wit,  David  M.  Hester,  and  11 
others,  who,  having  been  impaneled  and  duly 
sworn,  according  to  law,  on  their  oaths  do 
say  they  assess  the  plaintiff's  damages  at  the 
sum  of  |360,  David  M.  Hester,  Foreman.  And 
the  same  being  considered  by  the  court,  it  is 
ordered  and  adjudged  that  the  plaintiff  have 
and  recover  of  the  defendant  the  sum  of  $360, 
the  damages  assessed  as  aforesaid,  together  with 
the  costs  of  this  case,  for  which  execution  may 
issue. 

Coleman  &  Coleman,  of  Birmingham,  for 
appellant  Ray  &  Cooner,  of  Jasper,  for  ap- 
pellee. 

SAYRE,  J.  [1]  the  argument,  in  rab- 
Btance,  against  count  1  of  tbe  complaint,  Is 
that,  having  set  out  a  part  of  the  policy  of 
insurance  sued  on,  the  entire  policy  should 
have  been  set  out  in  verbis,  for,  non  constat, 
the  i>art  not  appeaitog  contained  conditions 
precedent  the  performance  of  which  by 
plaintiff  should  hare  been  alleged.  It  was 
enough  to  set  out  tbe  consideration  and  that 
part  of  the  promise  of  which  a  breach  was  al- 
leged, along  with  the  general  averment  that 
plaintiff  had  complied  with  all  the  provisions 
of  the  contract  on  his  part,  as  did  the  count 
In  this  case.  Brooklyn  Life  Ins.  Co.  v.  Bled- 
soe, 52  Ala.  538.  There  is  nothing  to  tbe 
contrary  in  Pennsylvania  Casualty  Co.  r. 
Perdue,  164  Ala.  508,  51  South.  352.  There 
was  In  that  case  no  question  about  the  per- 
formance by  plaintiff  of  a  condition  prece- 
dent, though  In  substance  the  rule  of  Brook- 
lyn Life  Ins.  Co.  V.  Bledsoe  was  repeated — 
unnecessarily  perhaps.  The  question  there 
at  issue  was  whether  the  complaint  showed  a 
loss,  or  the  happening  of  the  event  on  which, 
within  the  terms  and  meaning  of  the  policy, 
the  liability  of  the  insured  could  attach  In 
any  event,  as  of  course  It  should  have  done. 
As  to  that,  the  complaint  alleged  only  that 
defendant  was  "liable."  This  was  held  In- 
sufficient, the  language  of  the  opinion  In- 
tending only  that  plaintiff  should  have  al- 
leged facts  showing  a  liability  according  to 
the  terms  of  the  promise  declared  upon.  In 
the  case  now  before  us  for  decision,  the  de- 
murrer was  properly  overruled. 

[2]  Bnt  appellant,  taking  precaution  against 
an  adverse  ruling  here  on  Its  demurrer,  fur- 
ther contends  In  the  alternative  that  the  rec- 
ord falls  to  show  a  ruling  In  the  court  below 
on  that  point;  that  It  was  entitled  to  have 
Its  tendered  issue  of  law  decided;  and  that, 
so  long  as  that  issue  remained  undecided, 
the  trial  conrt  could  not  without  reversible 
error  pass  a  Judgment  by  default.  That  tbe 
court  did  in  fact  rule  upon  the  demurrer 
Is  certain.  Whether  Its  ruling  Is  shown  by 
the  record  In  such  way  as  to  admit  of  re- 
view in  this  court  may  be  doubtful  under 


previous  decisions  of  this  court  Appellant 
cites  a  line  of  cases  on  that  subject  tending, 
however  correctly,  to  the  conclusion  that  iv- 
citals  of  tbe  court's  action  on  demurrer,  such 
as  appear  in  the  transcript  before  us,  are  to 
be  treated  as  mere  memoranda  by  the  clerk, 
not  reviewable  on  appeal.  Conceding  for  the 
argument  only  that  tbe  demurrer  remained 
undisposed  of.  It  must  result  that  tbe  reci- 
tals of  the  judgment  entry  purporting  to 
show  the  ruling  on  demurrer  be  wholly  elim- 
inated In  the  consideration  of  the  assign- 
ment of  error  now  In  hand.  In  further  con- 
sequence, we  must  assume  that  the  court  be- 
low failed  to  act  ui)on  appellant's  demurrer 
for  the  reason  that  it  was  not  Insisted  upon, 
and  80  It  must  be  held  on  appeal  that  the 
demurrer  was  waived,  withdrawn,  or  aban- 
doned. The  cases  so  hold.  Walker  v.  Cuth- 
bert,  10  Ala.  213;  Hart  v.  Sharpton,  124 
Ala.  638,  27  South.  450;  Brandon  v.  Leeds 
State  Bank,  65  South.  341. 

There  is  no  error  in  the  record. 

Affirmed. 

McCLELLAN,  DE  GRAFFENRIBD,  and 
GARDNER,  JJ.,  concur. 

(190  Ala.  4491 

GAT  et  al.  v.  BIRMINGHAM.  MONTGOM- 

ERT  ft  GULF  POWER  CO.     (No.  663.) 

(Supreme  Court  of  Alabama.    Dec.  17,  1914. 

Rehearing  Denied  Jan.  21,  1915.) 

WiLM  «=»616— PowBB  TO  Seix  Land— Pay- 
ment or  Debts. 

A  will  giving  testator's  wife  all  bis  pr<H>- 
erty,  real  and  personal,  after  having  paid  all 
his  debts,  to  have  during  her  life,  then  to  be 
equally  divided  l>etween  the  children,  and  an- 
thorinng  the  wife -to  sell  any  species  of  prop- 
erty witoout  order  of  tbe  court,  but  tbe  pro- 
ceeds of  such  sale  to  be  the  property  of  the 
children  after  her  death,  empowers  tbe  wife 
to  sell  real  or  personal  property  for  the  pay- 
ment of  debts  of  the  estate;  and  hence  a  gran- 
tee of  the  wife  takes  the  fee  as  against  the 
children. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §i  1418-1430 ;   Dec.  Dig.  <8=>616.] 

Appeal  from  Chancery  Ck>urt,  Tallapoosa 
County;   W.  W.  Whiteside,  Cliancellor. 

Bill  by  tbe  Birmingham,  Montgomery  & 
Gulf  Power  Company  against  Ida  Gay  and 
others,  to  quiet  title  to  certain  lands.  De- 
cree for  complainant,  and  respondents  ap- 
peal.   Affirmed. 

The  last  will  and  testament  of  B.  S.  Smith 
is  as  follows  (omitting  the  introductory  part 
and  that  portion  quoted  in  the  opinion): 

And  at  any  time  if  the  said  Elizabeth  Smith 
should  think  it  prudent  to  give  off  my  effects 
to  the  children,  she  is  empowered  to  do  so,  but 
the  property  then  given  them  by  her  must  first 
be  valued  by  three  persons  who  are  disinter- 
ested, and  the  child  must  be  required  to  give 
a  receipt  to  the  amount  of  the  value  thereof, 
and  on  the  division  final,  to  be  taken  out  as 
having  received  so  much  on  her  or  his  distrib- 
utive share  of  the  estate,  and  the  minor  chil- 
dren must  not  be  charged  anything  or  made  to 
pay   anything   for   schooling   and  a   handsome 
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support  daring  the  said  Elizabeth  Smith's 
natural  life;  and  if  Elizabeth  Smith  should  die 
before  my  children  come  to  the  years  of  ma- 
turity, Bartow  and  Lee  Smith  are  empowered 
to  have  a  division  of  my  estate  which  must  be 
done  by  a  committee  of  five  disinterested  and 
prudent  men  without  any  order  of  court.  Pro- 
vided, further  that  if  said  Elizabeth  Smith 
should  marry,  she  shall  be  entitled  to  a  child's 
part  of  my  effects,  but  at  her  death  said  prop- 
erty must  be  restored  back  to  my  children,  and 
if  the  said  Elizabeth  Smith  should  marry,  then 
my  estate  must  be  immediately  divided,  which 
must  be  done  by  a  committee  consisting  of  five 
men  as  above  mentioned;  provided,  further 
that  the  said  Elizabeth  Smith  is  hereby  em- 
powered to  transact  all  of  my  unsettled  busi- 
ness and  carry  out  this  last  will  of  mine,  and 
shall  not  be  required  to  give  bond  nor  (^tain 
order  from  the  court  in  the  carrying  out  of 
these  my  orders  and  wishesi  relative  to  my 
estate.  [Signed]    B.  S.  Smith. 

W.  A.  Gunter  and  H.  S.  Houghton,  both  of 
Montgomery,  for  appellants.  Denson  &  Sons, 
of  Opelika,  James  W.  Strother  and  Bridges 
&  Oliver,  all  ot  Dadeville,  and  Thomas  W. 
Martin,  of  Birmingham,  for  appellee 

ANDERSON,  0.  J.  The  wUl  of  B,  S.  Smith, 
deceased,  which  will  be  set  out  by  the  report- 
er, contained  the  following  quoted  provi- 
sions: 

"I  do  hereby  bequeath  unto  my  beloved  wife 
Elizabeth  Smith  all  of  my  property,  both  real 
and  personal  of  every  nature  which  I  now  or 
may  have  at  my  death,  after  having  paid  all 
of  my  juBt  debts,  to  have  during  her  bfe  then 
to  be  equally  divided  between  my  children  and 
that  she  is  hereby  empowered  to  sell,  or  dis- 
pose of  any  part  or  species  of  my  property 
either  publicly  or  privately,  without  any  or- 
der from  court,  that  she  may  at  any  time 
think  wise  and  prudent  to  do  so,  but  the  pro- 
ceeds of  said  sale  must  be  the  property  of  my 
children  at  or  after  her  death." 

We  think  that  it  was  the  manifest  purpose 
of  the  testator  to  provide  for  the  payment  of 
hiB  debts  out  of  his  estate,  and  that  his  wife, 
the  executrix,  was  not  only  given  full  power 
to  do  so,  but  was,  in  effect,  required  to  do  so, 
and  that  she  was  given  the  power  to  sell  or 
dispose  of  any  "part  or  species"  of  his  prop- 
erty In  order  to  settle  same.  It  may  be  true 
that,  after  giving  his  wife  the  power  to  sell 
or  dispose  of  his  property,  it  was  provided 
that  the  proceeds  of  the  sale  should  remain 
the  property  of  his  children  after  the  death 
of  his  wife;  yet  it  Is  evident  that  the  testator 
bad  In  mind  only  the  proceeds  for  property 
sold  which  came  into  the  hands  of  his  wife 
after  the  payment  of  bis  debts.  To  hold  that 
the  wife  could  not  sell  or  dispose  of  any 
property  for  the  payment  of  debts,  and  that 
she  could  only  do  so  for  proceeds  which  she 
should  hold  in  trust  for  the  remaindermen, 
would  in  effect  preclude  her  from  selling  cot- 
ton or  any  other  personal  property  for  the 
purpose  of  paying  the  debts  of  the  estate.  If 
the  power  to  sell  or  dispose  of  the  property 
is  confined  to  a  sale  only  for  proceeds  which 
must  be  held  In  trust  for  the  children,  then 
we  must  bold  that  she  could  not  sell  or  dis- 
pose of  any  of  the  property  to  pay  the  debts 
ot  the  estate^  notwithstanding  the  payment 


of  his  debts  was  the  primary  object  of  the 
testator,  as  shown  by  bis  will.  There  Is  no 
room  for  holding  that  the  wife  could  sell  or 
dispose  of  the  personal  property  under  the 
terms  of  the  will  to  pay  debts  but  not  the 
real  estate,  as  the  power  to  sell  or  dispose  of 
relates  to  "any  part  or  species"  of  the  prop- 
erty. If  she  could  sell  any  she  could  sell 
all,  and,  if  she  could  not  sell  the  land  for  the 
purpose  of  paying  the  debts  of  the  testator, 
then  for  the  same  reason  sbe  could  not  sell 
the  personal  property  for  said  purpose.  It 
would  he  a  most  narrow  and  impractical  con- 
struction of  the  will  to  bold  that,  although 
the  testator  provided  for  the  payment  of  bis 
debts  before  making  any  disposition  of  his 
property,  the  executrix  could  not  sell  or  dis- 
pose of  "any  part  or  species"  of  bis  property 
for  carrying  out  the  primary  requirement  of 
the  will,  but  must,  under  the  power  to  sell, 
do  so  only  for  something  that  sbe  must  bold 
In  trust  for  the  benefit  of  the  children  after 
her  death.  We  therefore  bold  that  tbe  wife 
bad  tbe  power,  under  tbe  will,  to  sell  or  dis- 
pose of  tbe  real  estate  or  personal  property 
in  satisfaction  of  debts  against  the  estate, 
and  that  it  was  the  manifest  intention  of  tbe 
testator  to  entail  or  create  a  trust  only  in  tbe 
property  or  the  proceeds  thereof,  other  than 
what  was  used  la  discharging  tbe  debts 
against  his  estate. 

As  to  whether  the  statute  does  or  does  not 
require  the  exhaustion  of  the  personal  prop- 
erty before  the  lands  can  be  sold  for  the  pay- 
ment  of  debts  matters  not,  as  we  are  not 
dealing  with  the  statute  which  has  no  appli- 
cation to  sales  authorized  by  the  wUl;  and, 
as  above  stated,  we  think  that  tbe  will  In 
question,  when  considered  with  a  view  of  ar- 
riving at  the  real  intent  of  tbe  testator,  gave 
tbe  wife  the  authority  to  sell  or  dispose  of 
any  of  tbe  property  for  the  payment  of  debts 
and  provided  a  remainder  or  trust  only  as  to 
such  property,  or  tbe  proceeds  thereof,  as 
was  not  sold  or  nsed  for  this  purpose.  We 
may  therefore  concede,  but  which  is  unnec- 
essary to  decide,  that  the  wife  did  not  take 
a  fee,  and  that  all  property  which  was  not 
disposed  of,  as  provided  by  tbe  will,  or  which 
may  not  be  hereafter  disposed  of,  or  tbe  pro- 
ceeds of  same  not  used  for  tbe  payment  ot 
the  debts  or  other  purposes  covered  by  the 
will,  will,  upon  the  death  of  the  wife,  go  to 
the  children  as  remaindermen,  for  the  rea- 
son that  we  base  this  holding  upon  tbe  pow- 
er given  under  tbe  will,  regardless  of  the 
nature  or  character  of  tbe  estate  given  tbe 
wife.  As  tbe  wife  was  given  the  power,  un- 
der the  will,  to  sell  or  dispose  of  any  of  the 
property  for  tbe  payment  of  tbe  debts  of  the 
testator,  we  bold  that  the  conveyance  of  the 
land  in  question  to  John  W.  Pace  gave  him 
the  fee,  and  that  the  children  of  Smith,  who 
are  the  complainants  under  tbe  cross-bill, 
have  no  title  to  or  interest  in  the  land;  and, 
as  the  complainant  in  tbe  original  bill  holds 
under  a  dialn  of  title  connecting  It  with  the 
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■aid  Jobn  W.  Pace,  It  is  tbe  owner  of  the 
land. 

This  bolding  Is  not  in  conflict  witb  the  re- 
cent case  of  Nabors  v.  Woolsey,  174  Ala.  289, 
66  Sooth.  633.  There  the  donee  of  the  life 
estate  was  given  the  power  to  sell  the  land 
solely  for  reinvestment,  and  the  bill,  charged 
that  she  breached  the  trust  by  selling  It  In 
payment  of  her  husband's  debts.  Mrs.  Na- 
bors  got  the  property  under  the  will  of  her 
father,  and  did  not,  of  conrse,  sell  it  for  re- 
investment when  she  conveyed  it  to  Woolsey 
In  payment  of  a  debt  of  her  husband.  Here 
the  will  gave  the  wife  the  general  power  to 
sell  and  dispose  of  the  property,  "any  part 
or  species,"  whenever  she  deemed  it  wise 
and  pmdent  to  do  so,  and  did  not  restrict  her 
doing  so  only  for  reinvestment.  True,  the 
will  provided  that  the  proceeds  must  be  the 
property  of  the  children,  but  it,  like  any  oth- 
er property  or  the  proceeds  thereof,  was  sub- 
ject to  the  payment  of  the  testator's  debts, 
as  the  wife  nor  the  children  got  any  inter- 
est in  any  of  the  property,  except  as  was 
subject  to  the  debts  of  the  testator,  and  he 
did  not  intend  to  entail  or  fasten  a  trust 
upon  the  proceeds  of  the  sale  of  all  of  his 
property,  so  as  to  defeat  the  payment  of  his 
debts  after  previously  directing  that  his  deUts 
should  first  be  paid  before  making  any  dis- 
position of  his  property. 

Counsel  for  the  appellant  lays  great  stress 
upon  the  case  of  Russell  v.  Russell,  36  N.  Y. 
581,  83  Am.  Dec.  640,  as  forbidding  the  sale 
for  the  payment  of  the  debts  of  the  testator. 
This  case  does  hold  that  the  executrix  and 
life  tenant  did  not,  under  the  power  there 
given,  have  the  right  to  convey  the  land  to 
one  of  the  legatees  in  payment  of  a  debt  doe 
him  by  the  testator,  but  the  entire  will  is  not 
set  out  in  the  report  of  the  case,  and  it  may 
be  that  it  expressly  required  the  payment  of 
the  debts  out  of  the  personal  property.  Here 
the  testator  made  no  provision  for  the  pay- 
ment of  the  debts  with  the  personal  proi)- 
erty,  merely  required  that  the  same  be  paid, 
and  gave  the  wife  the  general  i>ower  to  sell  or 
dispose  of  all  parts  or  species  of  his  prop- 
erty, and  which,  we  think,  gave  her  the  power 
to  sell  the  land  in  payment  of  the  debts,  if 
she  deemed  it  wise  and  proper  to  do  so.  On 
the  other  hand,  if  there  was  no  such  direction 
as  we  suggest  In  the  Russell  will,  and  it  did 
not  direct  the  payment  of  the  debts  out  of 
the  personal  property,  but  was  Identical  with 
the  one  in  hand,  we  would  not  be  inclined  to 
adopt  the  majority  holding  in  said  case,  as 
it  places  too  narrow  a  coustmctlon  upon  the 
power  to  sell,  in  view  of  the  fact  that  the 
debts  had  to  be  paid  before  any  one  became 
entitled  to  the  property. 

In  the  case  of  Stocker  v.  Foster,  178  Mass. 
691,  60  N.  B.  407,  the  property  left  to  the 
life  tenant  was  authorized  to  be  sold  by  him 
whenever  he  deemed  it  conducive  to  his  com- 
fort   He  did  not  sell  the  property  in  order  to 


use  the  proceeds  for  his  support  and  com- 
fort, but  gave  it  to  the  mother  of  bis  second 
wife  in  order  that  it  would  go  to  his  children 
by  a  second  marriage,  and  the  court  prop- 
erly held  that  such  a  performance  was  an 
abuse  of  the  power  and  could  not  defeat  the 
remaindermen. 

The  case  of  Woodward  v.  Jewell,  140  V.  8. 
247,  11  Sup.  Ct  784,  35  L.  Ed.  478,  is  not  in 
point,  and  has  little  or  no  bearing  upon  the 
question  under  consideration. 

The  decree  of  the  chancery  court  is  af- 
firmed. 

Affirmed. 

MAYFIBLD.  SOMBRYILLB,  and  OABD- 
NER,  JJ.,  concur. 

(130  Ala.  662) 

KTLB  V.  HALET  et  aL     (No.  891.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914. 

Rehearing  Denied  Jan.  21,  1916.) 
MoBTOAOES  $s»38— ABSOLTrrE  Deeo  as  Most- 

OAOB— EVIOEKCE. 

In  a  suit  to  declare  a  deed  absolnte  on  its 
face  to  be  a  mortgage,  complainant  mast  satisfy 
the  court  by  a  clear  preponderance  of  the  evi- 
dence that  a  mortgage  was  intended  and  clearly 
understood  by  the  grantee  as  well  as  by  the 
grantor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ${  108-111 ;  Dec.  Dig.  «=»S8.3 

Appeal  from  Chancery  Court,  Marion  Coun- 
ty;   W.  H.  Simpson,  Chancellor. 

Suit  by  J.  E.  Kyle  against  W.  W.  Haley 
and  others.  From  a  decree  denying  relief, 
complainant  appeals.    Affirmed. 

Etheridge  &  Lamar,  of  Bessemer,  for  ap- 
pellant B.  B.  &  K.  V.  Flte  and  C.  E.  Mitchell, 
all  of  Hamilton,  for  appellees. 

DB  GRAFFBNRIBD,  J  The  bill  In  this 
case  was  filed  for  the  purpose  of  having  a 
conveyance  which  is  al>80lute  on  its  face  de- 
clared to  be  a  mortgage  and  to  redeem.  In  a 
case  like  this — where  the  Instrument  is  abso- 
lute In  form,  and  not  in  form  conditional — to 
obtain  relief  the  complainant  must  satisfy 
the  court  by  at  least  a  clear  preponderance 
of  the  evidence  that  a  mortgage  was  Intended 
and  clearly  understood  by  the  grantee  as  well 
as  by  the  grantor.  Morton  t  Allen,  180  Ala. 
279,  60  Sontb.  866;  Irwin  v  Coleman,  173 
Ala.  175,  65  South.  492;  Reeves  t.  Aber- 
crombie,  108  Ala.  635,  19  South.  41.  "This 
severe  rule  does  not  apply  in  cases  where  the 
writings  express  a  conditional  sale,  or  where 
it  is  admitted  that  there  was  a  contempo- 
raneous agreement  dtfferent  from  that  ex- 
pressed in  the  instrument"  Morton  v.  Allen, 
supra ;  Irwin  v.  Coleman,  supra;  Reeves  y. 
Abercromble,  supra. 

It  would  be  useless  for  us,  in  this  case,  to 
give  the  reasons  for  the  above  rules.  They 
are  well  stated  in  the  cases  above  dted.  It 
would  also  serve  no  good  purpose  for  us  to 
engage  in  a  discussion  of  the  evidence  in  this 
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case.  It  bas  been  carefully  examined,  and  in 
our  opinion  tbe  chancellor  properly  held  that 
the  complainant  was  not  entitled  to  the  re- 
lief prayed  for  in  Ills  bill  of  complaint. 

The  decree  of  the  court  below  is  therefore 
affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMERVILLE 
and  GARDNER,  JJ..  concur. 


(190  Ala.  B86) 

PHILLIPS  T.  JACKSON.     (No.  839.) 

(Supreme   Court  of  Alabama.     Not.   7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  Appeal  and  Ekbob  ^=>500  —  Quebtiorb 
fsesented  fob  review— record. 

Where  tbe  bill  of  exceptions  showed  the 
offer  of  an  instrument  in  evidence,  defendant's 
objection  and  request  for  leave  to  state  the 
rrounds  later  and  a  subsequent  statement  by  de- 
fendant of  the  grounds  of  his  objection,  bnt 
nothing  more,  the  propriety  of  the  admission  of 
the  instrument  cannot  be  reviewed;  the  bill 
showing  no  ruling  or  any  exception  to  the  rul- 
ing. 

[Ed.  Note. — For  other  cases,  gee  Appeal  and 
Error,  Cent  Dig.  §S  2295-2298;  Dec.  Dig.  «=» 
500.] 

2.  Appeal  and  Ebbob  €=9671  —  Review  — 
QtTESTioNB  Reviewable. 

Where  evidence  besides  that  contained  in 
the  bill  of  exceptions  might  have  been  heard 
below,  the  question  whether  the  judgment  was 
contrary  to  tbe  evidence  cannot  be  reviewed. 

(Ed.  Note.-^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {f  2867-2872;  Dec.  Dig.  <S=> 
671.] 

8.  Appeal  and  Ebbob  «=>260  —  Pbesbnta- 
TioN  of  Obounds  of  Review  in  Codbt  Be- 
low—NECEBaixr. 

The  admission  of  Ulegal  evidence  cannot  be 
reviewed,  though  assigned  as  a  ground  for  mo- 
tion for  new  trial,  unless  an  exception  was  sea- 
sonably reserved  at  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  1503-1515 ;  Dec.  Dig.  «=» 
260.] 

Appeal  from  Circuit  Court,  Jefferson  C<oun- 
ty;   CD.  Smith,  Judge. 

Ejectment  by  Henry  Jackson,  as  guardian, 
against  James  L.  Phillips.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Tbe  case  was  tried  by  the  court  without  a 
Jury.  There  was  Judgment  for  plaintiff  with 
a  special  finding  of  facta  with  respect  to  tbe 
Instrument  of  title  referred  to  in  the  opinion. 
The  bill  of  exceptions  contains  the  following 
recitals  (after  the  Instrument  was  identified): 

The  plaintiff  then  offered  the  said  instru- 
ment in  evidence.  Whereupon  Mr.  A.,  for  de- 
fendant, objected  to  the  admission  of  the  said 
instrument  in  evidence,  asking  and  obtaining 
leave  from  the  court  to  state  the  grounds  of 
his  said  objection  later  in  the  trial,  and  the  said 
grounds  of  objection  as  later  in  the  trial  stated 
by  counsel  for  defendant  are  herein  below  set 
out  in  this  bill  of  exceptions.  The  ruling  of 
tbe  court  on  said  objection  was  reserved  until 
the  grounds  were  stated.  •  •  •  Plaintiff 
rests. 

The  defendant  then  gave  tbe  following 
grounds  for  objections  to  the  introduction  of 


tbe  written  instrument  signed  by  E^mma 
Phillips  and  John  L.  Phillips,  etc.  (setting 
out  objection): 

Defendant's  Evidence.  •  •  •  The  bill  of 
exceptions  does  not  purport  to  set  out  all  of  the 
evidence. 

Allen,.  Flak  &  Townsend,  of  Birmingham, 
for  appellant  J.  W.  Chamblee  and  Roscoe 
Chamblee,  both  of  Birmingham,  for  appellee. 

SOMERVILLE,  J.  Tbe  only  question 
argued  in  brief  of  counsel,  and,  indeed,  the 
only  question  in  the  case.  Is  upon  the  ad- 
missibility of  a  certain  written  Instrument 
as  a  muniment  of  title  in  favor  of  tbe  plain- 
tiff. 

[1]  Whatever  may  be  the  nature  and  effect 
of  this  writing,  the  biU  of  exceptions  does 
not  show  any  ruling  nor  any  exception  taken 
in  the  court  below  with  respect  to  its  Intro- 
duction and  use  as  evidence.  Hence  the  first 
four  assignments  of  error  are  without  the 
necessary  foundation  In  the  record.  Stuart 
V.  Mitchum,  136  Ala.  646,  551,  33  South.  670 ; 
L.  &  N.  R.  R.  Co.  V.  Binlon,  107  Ala.  645, 
18  South.  75. 

[2,  3]  Whether  or  not  tbe  Judgment  was 
rendered  contrary  to  the  law  or  the  evi- 
dence, we  could  not  determine  without  ail 
the  evidence  before  us;  and,  consistently 
with  the  recitals  of  the  bill,  there  may  have 
been  other  evidence  before  the  court  than 
what  Is  shown  by  the  bill.  Nor,  as  to  tbe 
other  ground,  can  a  motion  for  new  trial,  be- 
cause of  illegal  evidence  admitted,  secure  a 
review  of  Its  admission  In  the  absence  of  an 
exception  seasonably  reserved  during  the 
trial.  Tobias  v.  Trelst,  103  Ala.  664,  16 
South.  914. 

Moreover,  the  assignment  of  error  Is  not 
argued  by  counsel  and  must  be  treated  as 
waived. 

Upon  these  considerations,  we  are  con- 
strained to  an  affirmance  of  the  Judgment  ap- 
pealed from. 

Affirmed. 

ANDERSON,  O.  J.,  and  McGLELLAN  and 
MATFIELD,  JJ.,  concur. 


(UO  Ala.  SOS) 
WOODDY  T.  BERET.    (No.  564.) 
(Supreme  Court  of  Alabama.     Dec  17,  1914.) 

1.  Pleading   «=>80— Plea— Counts. 

Where  a  plea  is  addressed  to  a  complaint 
as  a  whole  which  is  in  several  counts,  it  must 
be  good  as  to  ail  the  counts. 

[Ed.    Note. — For   other    cases,    see    Pleading, 
Cent.  Dig.  IS  162,  181-183 ;   Dec.  Dig.  «=»80.] 

2.  Ventre  ©=s>7— Pebsonal  Actions — Tobts— 
Place  of  Commission. 

Code  1907,  %  6110,  provides  that  all  ac- 
tions on  contracts  except  as  may  be  otherwise 
provided  must  be  brought  in  the  county  in 
which  the  defendant  or  one  of  them  resides  if 
tbe  defendant  has  a  permanent  residence  with- 
in the  state,  and  all  other  personal  actions,  if 
the  defendant  or  one  of  the  defendants  has  a 
permanent  residence  within  the  state,  may  be 
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brought  In  the  coanty  of  such  residence  or  in 
the  county  in  which  the  act  or  omission  com- 
plained 01  may  have  been  done  or  occorred. 
Beld,  that  where  a  complaint  was  in  three 
coonts,  one  ex  delicto  for  deceit  or  fraud  as  to 
the  sale  of  certain  land,  and  the  second  and 
third  ex  eontractn  for  breaches  of  the  same  con- 
tract of  sale,  a  plea  in  abatement  that  defend- 
ant was  a  resident  of  a  county  oUier  Uian  that 
in  which  the  suit  was  brought  was  not  good  as 
to  the  canse  of  action  for  deceit,  and  was  there- 
fore demurrable. 

fEd.  Note.— For  other  cases,  see  Venne,  Cent 
Dig.  li  la-ie;  Dec.  Dig.  «=>7.] 

Appeal  from  Circuit  Conrt,  Coosa  County; 
A.  H.  Alston,  Judge. 

Action  by  S.  H.  Wooddy  against  B.  H. 
Berry.  Judgment  for  defendant,  and  plaln- 
tttr  appeals.    Reversed  and  remanded. 

Riddle,  Ellis  &  Riddle,  of  Goodwater,  for 
appellant  James  W.  Strother,  of  Dadevllle, 
for  appellee. 

HAYFIELD,  J.  Appellant  sued  appeUee 
in  Cooaa  county.  Tbe  original  complaint 
contained  three  counts.  Tbe  first  was  ez 
delicto,  for  deceit  or  fraud  as  to  sale  of  land ; 
and  the  second  and  third  were  each  ez  con- 
tractu, as  for  breaches  of  the  same  contract 
of  sale.  Tbe  defendant  pleaded  In  abate- 
ment, to  the  complaint  as  a  whole,  that  be 
was  a  resident  of  Tallapoosa  county  and 
not  of  Coosa  county.  The  plaintiff  demur- 
red to  the  plea,  and  the  court  overruled  the 
demurrer.  The  plaintiff  then  appUed  for 
leave  to  amend  his  complaint;  which  leave 
being  granted,  he  added  several  counts  ez 
delicto,  relating  to  the  same  transaction  as 
to  sale  of  lands.  On  motion  of  defendant, 
tbe  court  struck  from  tbe  complaint  those 
counts  added  by  amendment,  on  the  ground 
tbat  they  amounted  to  a  departure  from  the 
original  complaint  Tbe  plaintiff  then  filed 
special  replications  to  the  plea  In  abatement, 
to  which  the  defendant  demurred,  and  the 
demurrer  was  sustained.  Issue  being  Joined 
on  tbe  plea  In  abatement,  there  resulted  a 
verdict  for  tbe  defendant  on  that  issue,  and 
Judgment  was  rendered  accordingly.  From 
that  Judgment  plaintiff  prosecutes  this  ap- 
peal. 

[1]  Tbe  trial  court  evidently  treated  each 
count  of  tbe  original  complaint  as  being  ez 
contractu.  If  this  were  true,  the  rulings  of 
the  court  could  be  Justified.  We  are  of  tbe 
opinion,  however,  tbat  count  1  was  not  ez 
contractu,  but  was  ex  delicto,  for  deceit  or 
fraud.  If  so,  the  plea  was  no  answer  to  this 
count,  and  the  demurrer  to  the  plea  should 
have  been  sustained  so  far  as  It  attempted 
to  answer  the  first  count  The  plea  was  ad- 
dressed to  the  complaint  as  a  whole,  and  not 
to  each  count  It  therefore  bad  to  answer 
every  count,  to  be  good. 

[2]  Our  venue  statute,  so  far  as  is  perti- 
nent to  this  appeal,  is  as  follows  (Code,  i 
6110) : 

"All  actions  on  contracts,  except  as  may  be 
otherwise   provided,    most  he    brought   in    the 


county  in  which  the  defendant,  or  one  of  the 
defendants,  resides,  if  such  defendant  has  with- 
in the  state  a  permanent  residence;  all  other 
personal  actions,  if  the  defendant,  or  one  of  the 
defendants,  has  within  the  state  a  permanent 
residence,  may  be  brought  in  the  county  of  such 
residence,  or  in  the  county  in  which  the  act  or 
omission  complained  of  may  have  been  done,  or 
may  have  occurred.    •    •    • » 

This  court  beld.  In  the  case  of  Hoge  v. 
Herzberg,  141  Ala.  439,  37  South.  591,  that 
an  action  of  detinue  could  be  brought  either 
in  the  county  of  the  defendant's  residence  or 
in  the  county  where  tbe  wrong  was  done. 

A  case  very  much  lilfe  the  one  at  bar  was 
Karthaus'  Case,  140  Ala.  433,  37  South.  268, 
wherein  this  court,  spealdng  through  Dow- 
dell,  J.,  said: 

"Generally  speaking,  where  a  complaint  con« 
tains  two  or  more  counts,  setting  forth  different 
causes  of  action^  each  count  is  regarded  as  a 
separate  complamt  Such  was  the  case  here. 
The  summons  brought  the  defendant  into  court 
to  answer  the  entire  complaint  and,  of  course, 
as  much  to  answer  the  first  count  as  the  second. 
The  court  had  jurisdiction  of  the  subject-mat- 
ter of  the  first  count  and  by  the  summons  ac- 
quired jurisdiction  of  the  defendant  The  plea 
in  abatement  should  have  been  limited  to  the 
quashing  of  the  summons  as  to  the  second 
count,  of  which  count  the  court  was  without  ju- 
risdiction." 

We  do  not  mean  to  bold  that  each  of  the 
counts  was  so  good  as  not  to  be  subject  to 
demurrer.  That  question  is  not  before  us. 
They  did,  however,  state  a  cause  of  action. 
We  do  not  mean  to  bold,  either,  that  counts 
2  and  3  can  be  Joined  with  count  1,  in  a  case 
like  this,  where  the  court  has  Jurisdiction 
as  to  one  count  but  not  as  to  the  other.  Tbe 
statutes  as  to  amendments  and  venue  must 
be  construed  together,  so  as  to  give  effect  to 
both  if  possible. 

For  tbe  error  i)ointed  out,  tbe  Judgment 
must  be  reversed. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMERVILUBI 
and  GARDNER,  JJ.,  concur. 


a08  lUsa.  784) 
J.  J.  NEWMAN  LUMBER  CO.  v.  LTJCAS. 
(Supreme  Court  of  Mississippi    Feb.  22,  1915.) 

Appkal  and  Ebbob  «=>564:— Rkoobd— Stbik- 

INO  Tbakscbift. 

Under  Laws  1910,  c.  Ill,  f  1,  par.  D,  pro- 
viding that  if  notice  for  transcript  is  given  by 
appellant  to  tbe  stenographer  within  30  days 
after  the  term  the  transcript  shall  not  be  strick- 
en from  the  record  by  the  Supreme  Court  for 
any  reason  unless  it  is  shown  that  the  notes 
were  incorrect  in  some  material  particular,  a 
transcript  which  was  filed  by  the  stenographer 
after  the  expiration  of  the  time  allowed,  though 
notice  was  duly  given,  and  which  appellee  had 
no  opportunity  to  examine  for  errors,  as  pro- 
vided by  paragraph  A  of  the  same  act,  cannot 
he  stricken  without  a  showing  of  material  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2501-2506,  2o55-2559; 
Dec.  Dig.  <8=»564j 

Appeal  from  Circuit  Court,  Forrest  (boun- 
ty; P.  B.  Johnson,  Judge. 
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Action  by  Joseph  Lncas,  by  bis  next  friend, 
against  the  J.  J.  Newman  Lumber  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.  Plaintlflrs  motion  to  strike  the 
stenographer's  transcript  from  the  record 
overruled. 

See,  also,  67  South.  216. 

Sullivan  &  Conner,  of  Hattlesburg,  for  the 
motion.  S.  B.  Travts,  of  Hattlesburg,  op- 
posed. 

SMITH,  C.  J.  This  cause  was  recently  be- 
fore this  court  upon  a  motion  to  docket  and 
dismiss,  which  motion  was  overruled.  67 
South.  216.  It  now  comes  on  to  be  heard  on 
a  motion  to  strike  the  stenographer's  tran- 
script of  the  evidence  from  the  record.  The 
grounds  of  the  motion  are  that  this  transcript 
was  filed  in  the  court  below  after  the  expira- 
tion of  the  time  within  which  the  stenogra- 
pher was  required  so  to  do,  and  that  ap- 
pellee's counsel  were  given  no  opportunity  to 
examine  It  and  obtain  the  correction  of  any 
errors  that  may  exist  therein,  as  provided  by 
paragraph  A,  c.  Ill,  Laws  of  1910.  Para- 
graph D  of  this  statute  is  as  follows: 

"Provided  notice  as  above  Is  given  to  the  ste- 
nographer by  the  appellant  or  his  counsel  with- 
in thirty  days  after  the  conclusion  of  the  term 
of  court,  no  stenographer's  transcript  of  his 
notes  shall  be  stricken  from  the  record  by  the 
Supreme  Court,  for  any  reason,  unless  it  be 
shown  that  such  notes  are  incorrect  in  some  ma- 
terial particular,  and  then  only  in  cases  where 
such  notes  have  never  been  signed  by  the  trial 
judge,  nor  been  agreed  on  by  the  parties,  nor 
become  a  part  of  the  record  by  operation  of 
law,"  etc 

The  notice  herein  referred  to  was  duly 
given  the  stenographer,  and  this  motion  is 
not  accompanied  by  any  showing  that  the 
"notes  are  Incorrect  In  some  material  par- 
ticular." The  motion  therefore  must  be,  and 
is,  overruled.  Mississippi  Central  B.  Co. 
T.  Chambers,  60  South.  562. 

Motion  overruled. 

aOS  Hlas.  789) 

SOWELIi   et   al.   v.    SOWEIiL  et   aL 
(No.  16716.) 

(Supreme  Court  of  Mississippi.     Feb.  22, 
1915.) 

Deeds  «=»208— Dklivery— Bvidknce. 

In  a  suit  for  partition,  where  defendants 
claimed  to  be  sole  owners  of  the  property  un- 
der a  deed  to  them,  evidence  held  to  show  that 
the  deed  had  been  delivered  by  the  grantor 
prior  to  bis  death. 

TEd.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  625-^2;    Dec.  Dig.  «=»208.] 

Appeal  from  Chancery  Court,  Panola  Coun- 
ty;   D.  M.  Klmbrough,  Chancellor. 

Suit  by  Jno.  T.  Sowell  and  others  against 
Matt  T.  Sowell  and  others  for  partition.  De- 
cree for  partition,  and  defendants  appeal. 
Reversed,  and  bill  dismissed. 

L.  F.  Rainwater,  of  Sardis,  for  appellants. 
Shands  &  Montgomery,  of  Sardis,  for  ap- 
pellees. 


COOK,  J.    J.  W.  Sowell,  on  the  5th  day  of 

March,  1907,  wrote  and  signed  with  his  own 
hand  a  deed  conveying  to  appellants  all  of  the 
real  estate  owned  by  him.  He  acknowledged 
this  deed  on  the  same  day  before  a  notary 
public.  On  March  20,  1907,  he  wrote  and 
signed  his  last  will  and  testament  His  will 
disposes  of  his  personal  property,  and  makes 
no  mention  of  his  real  estate.  Mr.  Sowell 
died  on  the  15th  day  of  August,  1909.  After 
the  death  of  J.  W.  Sowell,  appellees,  certain 
of  his  heirs  at  law,  filed  a  bill  In  the  chancery 
court  to  partition  the  land  described  in  the 
deed  above  mentioned  between  them  and 
appellants,  the  grantees  tn  the  deed,  and 
also  heirs  at  law  of  the  deceased,  J.  W.  So- 
well.  Without  following  the  procedure  adopt- 
ed In  the  trial  of  the  Issue,  it  Is  only  neces- 
sary to  say  that  appellants  answered  the  bill 
and  denied  that  appellees  had  any  right,  title, 
or  Interest  in  the  land,  and  claiming  to  be  the 
sole  owners  thereof  by  virtue  of  the  deed. 
Much  testimony  was  taken  on  both  sides,  and 
the  cbancellor  decided  in  favor  of  appellees. 

The  sole  point  in  the  case  Is:  Was  the  deed 
delivered  to  the  grantees  named  therein  by 
the  grantor? 

The  writing,  signing,  and  acknowledgment 
of  the  deed  Is  not  questioned,  nor  is  it  ques- 
tionable under  the  proof  in  the  record.  The 
deed  was  tn  the  possession  of  appellants, 
and  was  produced  by  them  and  offered  in 
evidence.  Appellees  undertook  to  show  that 
the  deed  was  not  delivered  during  the  lifetime 
of  the  grantor;  that  he  retained  possession 
of  same  after  he  had  executed  It;  and  that 
it  was  found  in  his  trunk,  with  his  will,  after 
his  death.  No  witness  was  produced  by  ap- 
pellees to  testify  that  he  had  ever  seen  the 
deed  before  it  was  produced  at  the  trlaL  The 
line  of  proof  made  by  appellees  went  to  show 
that  some  of  the  grantees  had  stated  that 
the  will  and  deed  were  found  In  the  trunk  of 
the  deceased  after  his  death,  and  they  did 
not  know  that  either  was  in  existence  until 
after  they  were  found.  All  of  the  appellants 
to  whom  these  admissions  were  attributed, 
except  one,  denied  that  they  had  made  sudi 
statements.  In  the  outset  it  will  be  remem- 
bered that  the  grantees  could  not  testify 
about  the  delivery  of  the  deed,  they  bdng 
disqualified  as  witnesses  by  section  1017, 
Code  of  1906. 

Mr.  Sowell  died  on  Sunday.  A  witness,  a 
brother-in-law  of  the  deceased,  and  an  uncle 
of  appellants',  spent  Friday  night  and  Satur- 
day at  the  home  of  the  deceased.  This  wit 
ness  and  the  deceased  were  intimate,  and 
frequently  discussed  business  and  family  af- 
faira  They  had  visited  each  other  constantly 
during  the  space  of  40  years.  During  the 
day  preceding  his  death,  Mr.  Sowell  seemed 
to  be  in  good  health,  though  advanced  in 
years.  Mr.  Sowell  talked  with  this  witness, 
telling  him  bow  he  had  disposed  of  his  world- 
ly goods.     He  told  him  about  executing  the 
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deed  In  question,  and  also  told  bim  tliat  he 
had  delivered  It  to  bis  two  daugbters,  and 
they  bad  it  and  his  will.  Mrs.  Sowell,  the 
wife  of  one  of  the  appellants,  also  testified 
that  the  deed  was  in  the  possession  of  the 
two  daughters  of  deceased  before  the  death 
of  the  grantor. 

We  have  the  deed  itself.  It  is  acknowl- 
edged before  a  proper  officer.  The  grantor  ac- 
knowledged that  be  delivered  the  deeds  to  the 
grantees  therein  named.  The  deed  is  in  the 
Ix>sseS8ion  of  the  grantees.  The  grantor  stated 
on  the  day  next  preceding  bis  death  that  be 
had  delivered  the  deed.  Also,  we  have  the 
testimony  of  another  witn««,  who  testified 
that  the  deed  was  in  the  possession  of  two 
of  the  grantees  and  was  kept  in  their  trunk, 
not  the  trunk  of  the  deceased.  There  was 
other  evidence  strongly  corroborative  of  the 
positive  evidence  that  the  deed  was  delivered 
by  the  grantor  to  the  grantees. 

Opposed  to  this  was  the  secondary  evidence 
— hearsay  evidence — ^admissible  alone  because 
it  was  the  admissions  of  some  of  the  grantees 
against  their  interests. 

Mr.  Sowell,  the  deceased,  bad  been  married 
twice.  Appellants  were  children  of  the  last 
marriage,  and  lived  with  him  at  his  home, 
composing  his  family.  The  complainants 
were  children  and  grandchildren  of  the  first 
marriage. 

In  connection  with  the  other  evidence,  we 
think  it  is  clear  from  the  will  that  the  de- 
ceased thought  be  had  made  efilectual  dis- 
posal of  his  land,  and  that  the  grantees  In 
the  deed  would  remain  on  the  home  place  and 
use  the  farm  proi)erty  in  common,  but  would 
forfeit  any  Interest  therein  should  they  leave 
the  home.  In  fact,  the  will  supports  the 
theory  that  the  deed  was  made  effectual  by 
delivery. 

We  can  find  no  evidence  inconsistent  with 
the  delivery  of  the  deed.  The  deed  may  have 
been  In  the  trunk  of  the  grantor  at  the  time 
of  his  death,  and  this  alone  would  not,  we 
think,  negative  the  delivery  of  the  deed.  It 
would  be  evidential — a  circumstance  tending 
to  show  that  the  grantor  was  still  in  posses- 
sion of  the  deed. 

It  will  be  noted  that  no  witness  claims  to 
know  that  the  deed  was  found  in  the  deceased 
grantor's  trunk.  The  evidence  offered  by 
appellees  as  to  the  whereabouts  of  the  deed 
does  not  contradict  Mrs.  Sowell's  testimony. 
This  evidence  merely  shows  that  two  of  the 
grantees  made  admissions  which  were  incon- 
sistent with  the  positive  testimony  of  wit- 
nesses for  appellants. 

May  we  not  say  that  common  knowledge 
leads  to  the  conclusion  that  trunks  in  a  house- 
hold of  this  kind  are  not  property  of  such  ex- 
clusive character  as  to  forbid  the  thought 
that  a  member  of  the  household  could  deposit 
papers  therein  without  the  knowledge  or  con- 
sent of  the  person  who  claimed  the  trunk? 

We  believe  there  is  no  evidence  which  over- 


throws the  presumption  of  delivery,  which 
follows  the  acknowledgment  and  the  posses- 
sion of  the  deed.  The  positive  evidence  is  not 
materially  shaken  by  the  alleged  admissions 
against  interest 

There  is  some  suggestion  of  a  suspicion 
that  the  deed  was  not  delivered,  but  we  can- 
not consent  to  overthrowing  the  undoubted 
purpose  of  the  grantor  by  secondary  proof  of 
this  character. 

It  is  so  easy  for  Interested  witnesses  to  mis- 
construe the  statements  of  others.  It  is  dif- 
ficult at  all  times  to  accurately  report  past 
conversations.  The  witness  usually  puts  his 
own  construction  on  the  words  of  others,  and, 
when  afterwards  he  is  called  on  to  give  the 
words  employed  by  another,  be  merely  states 
bis  recollection  and  understanding  of  what 
the  other  actually  said. 

In  this  case  there  is  evidence  warranting 
a  suspicion  that  the  deed  was  not  delivered 
to  the  grantees,  but  this  evidence  does  not 
rise  to  the  dignity  Of  proof.  Suspicion  can- 
not overthrow  the  clear  and  positive  proof 
of  a  delivery. 

Reversed,  and  bill  dlsm'"™"'' 


(108  MUs.  793) 
PEGRAM  T.  WEST  HATCHIB  AND  OWL 
CREEK   DRAINAGE   DIST. 
(No.  17927.) 

(Supreme  Court  of  MississippL     Feb.  22, 
1915.) 

CJOUBTS      «=>42  —  CkeATION— CONSTITUTIOMAL 

Pbovisions — "Infebiob  Coubt." 

Laws  1912,  c.  197,  provides  that  upon  the 
filing  of  a  petition  for  the  organization  of  a 
drainage  district,  and  its  presentation  to  the 
chancellor,  three  drainage  commlssionera  for 
each  county  in  which  the  district  lies  shall  be 
appointed.  The  commissioners  are  given  ju- 
risdiction over  the  organization  of  all  drainage 
districts  within  their  county,  and  the  construc- 
tion and  maintenance  of  artificial  or  natural 
drains.  Section  6  provides  that  the  county 
board  of  drainage  commissioners  shall  be  a 
court  of  record,  and  may  issue  necessa'Ty  pro- 
cess, compel  attendance  of  witnesses,  and  do 
all  things  necessary  to  carry  out  the  provisions 
of  that  act.  Section  60  authorizes  appeals  to 
the  chancery  coart.  Held  not  a  violation  of 
Const.  1800,  S  144,  vesting  the  judicial  power 
of  the  state  In  the  Supreme  Court  and  such 
other  courts  as  are  provided  for  in  the  Consti- 
tution, or  of  section  172,  providing  that  the 
Legislature  shall  from  time  to  time  establish 
such  other  inferior  courts  as  may  be  necessary, 
since,  though  the  board  is  given  some  judicial 
powers,  most  of  its  duties  and  functions  are 
administrative,  and  the  Legislature  does  not 
make  it  a  court  in  the  strict  definition  of  the 
term,  but  merely  declares  it  a  court  of  record 
so  as  to  make  its  records  those  of  courts  of 
record,  and,  moreover,  if  the  board  is  a  court 
of  record  because  so  denominated  in  the  act, 
its  establishment  is  expressly  authorized  by 
section  172,  since,  if  it  is  a  court,  it  is  an 
"inferior  court,"  as  It  has  only  limited  ju- 
risdiction. 

[Ed.  Note.— For  other  cases,  see  Clonrts,  Cent 
Dig.  S§  163-170,  181-183;    Dec.  Dig.  «S=>42. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Inferior  Courts.] 


#S9For  other  cases  see  same  toplo  and  KBT-NUMBBR  la  aU  Key-Numbered  DtseeU  and  ladezM 


Digitized  by 


Google 


464 


eft  SOUTHERN  RBPQRTBB 


(Miss. 


Appeal  from  C3uuicery  C!ourt,  Tippah  Coun- 
ty;    J.  O.  McOowen,  Chancellor. 

Suit  by  S.  W.  Pegram  against  the  West 
Hatchie  and  Owl  Creek  Drainage  District 
Decree  for  defendant,  and  plaintiff  appeals. 
AflSrmed. 

T.  B.  Pegram,  of  Ripley,  for  appellant 
Splght  &  Street,  of  Ripley,  for  appellee. 

RBED,  3.  Appellant,  a  citizen  and  tax- 
payer of  Tippah  county,  filed  his  bill  seeking 
an  injunction  against  the  Issuance  of  bonds 
of  the  West  Hatchie  and  Owl  Greek  Drtiin- 
age  District  and  the  assessment,  levy,  and 
ccdiectlon  of  taxes  on  his  land  for  the  pay- 
ment of  the  bonds.  The  drainage  district  was 
organized  under  chapter  197  of  the  Laws  of 
Mississippi  of  1912,  being  an  act  to  create 
additional  methods  of  organizing  and  main- 
taining drainage  districts.  There  is  no  ques- 
tion raised  in  this  case  as  to  the  regularity  or 
sufficiency  of  the  organization  of  the  district 
Appellant  In  his  bill  claimed  that  chapter 
197  of  the  Laws  of  1912  is  in  violation  of  sec- 
tion 144  of  the  Constitution  of  Mississippi, 
which  section  reads,  "the  Judicial  power  of 
the  state  shall  be  vested  in  a  Supreme  Court 
and  such  other  courts  as  are  provided  for  In 
this  Constitution,"  in  that  the  county  board 
of  drainage  commissioners,  which  is  by  the 
act  declared  to  be  a  court  of  record,  is  not 
among  the  courts  provided  for  in  that  section 
of  the  Constitution.  He  also  claimed  that  the 
chapter  is  in  violation  of  section  172  of  the 
state  Constitution,  which  reads  "the  Legisla- 
ture shall,  from  time  to  time,  establish  such 
other  Inferior  courts  as  may  be  necessary, 
and  abolish  the  same  whenever  deemed  expe- 
dient," in  that  the  county  board  of  drainage 
commissioners  is  not  an  inferior  court  con- 
templated by  the  section  of  the  Constitution, 
and  not  therefore  within  the  constitutional 
provision  thereof.  An  answer  was  died  to  the 
bill,  which  by  denial  presented  the  Issue  of 
the  co'nstitntlonality  of  the  law.  The  chan- 
cellor, upon  hearing,  denied  the  prayer  of 
the  bill  and  held  that  chapter  197  of  the  Acts 
of  1912  is  a  valid  enactment  and  not  In  con- 
flict with  either  section  144  or  section  172  of 
the  state  Constitution. 

Counsel  for  appellant,  in  his  brief,  states 
that  the  sole  question  for  settlement  in  this 
case  is: 

"Whether  or  not  the  county  board  of  com- 
missioners, as  provided  in  said  chapter,  is  a 
constitutional  court ;  or,  stated  differently, 
whether  the  Legislature  has  authority  to  es- 
tablish a  court  of  such  functions,  powers  and 
jurisdiction  as  is  given  in  said  chapter  to  the 
conrt  called  therein  the  county  board  of  drain- 
age commissioners." 

It  la  provided  in  chapter  197  of  the  Laws 
of  1912  that,  upon  the  filing  of  a  petition  by 
landowners  for  the  organization  of  a  drain- 
age district  and  the  presentation  of  the  same 
to  the  chancellor,  three  drainage  commis- 
sioners for  each  county  in  which  the  drain- 
age district  lies  in  his  chancery  district  shall 


be  appointed  by  him.  The  successors  of  these 
commissioners  are  to  be  appointed  by  the 
chancellor,  who  is  authorized  to  fill  vacancies 
which  may  occur  on  the  commission.  These 
commissioners  are  required  to  meet  and  or- 
ganize by  the  election  of  one  of  their  members 
as  president  The  clerk  of  the  chancery 
court  Is  made  ex  offldo  clerk  of  the  board. 
To  the  commissioners  Is  given  Jurisdiction 
over  the  organization  of  all  drainage  dis- 
tricts within  their  county  which  may  b&  or- 
ganized under  the  provision  of  chapter  197, 
Laws  of  1912,  and  all  Jurisdiction  over  the 
construction  and  maintenance  of  all  artifldal 
or  natural  drains  constructed  or  improved  in 
their  county  under  the  provisions  of  the  act 
We  quote  in  full  section  6  of  the  act,  which 
declares  that  the  county  board  shall  be  a 
court  of  record  and  provides  for  meetings, 
quorum,  etc.: 

"The  county  board  of  drainage  commissioner* 
shall  be  a  court  of  record  and  shall  have  a 
seal  which   shall  be  enscribed   'County   Board 

of   Drainage   Commiasioners   of  County, 

Mississippi.'  Any  two  members  shall  consti- 
tute a  quorum  and  they  shall  have  regular  meet- 
ings at  such  times  as  they  may  by  order  pro- 
vide, and  shall  have  called  meetings  whenever 
the  president  may  think  the  business  before 
the  board  may  require.  They  shall  have  the 
power  to  issue  all  necessary  process,  compel 
attendance  of  witnesses,  and  do  any  and  all 
things  necessary  to  carry  out  the  provisions 
of  this  chapter." 

By  section  60  of  the  act  provision  Is  made 
for  appeal  from  the  orders  or  decisions  of  the 
county  board  to  the  chancery  court  in  that 
county  in  which  lies  the  greatest  number  of 
acres  of  the  drainage  district  This  appeal  Is 
to  be  heard  by  the  chancellor  In  term  time 
or  in  vacation. 

We  do  not  see  anything  in  the  provisions 
referred  to  of  this  act  which  Is  violative  of 
the  sections  of  the  Constitution  as  claimed  by 
appellant  It  will  be  seen  that  the  Legisla- 
ture by  this  statute  committed  to  the  com- 
missioners the  general  authority  and  power 
to  organize  drainage  districts  within  their 
county  in  accordance  with  the  act,  and  be- 
stowed upon  them  the  general  supervision 
and  control  of  artificial  and  natural  drains. 
Their  duties  and  powers  are  in  the  main  ad- 
ministrative, though  they  have  some  Judicial 
power.  It  was  said  by  Chief  Justice  Cooper, 
in  the  case  of  Telegraph  Co.  v.  Railroad  Com- 
mission, 74  Miss.  80,  21  South.  15,  that  the 
Mississippi  Railroad  Commission  "is  a  mere 
administrative  agency,  although,  In  some  re- 
spects. It  exercises  quasi  Judicial  power." 
This  definition  is  applicable  to  the  county 
board  of  drainage  commissioners. 

It  was  not  the  purpose  of  the  Legislature' 
to  make  the  board  of  commissioners  a  court 
in  the  strict  definition  of  the  term ;  that  is, 
a  tribunal  established  for  the  public  adminis- 
tration of  Justice  and  for  the  hearing  and 
decision  of  cases.  It  is  true  that  the  board 
Is  given  certain  powers  which  are  Judicial, 
but  the  chief  purpose  for  the  establishment  of 
the  board  and  the  larger  part  of  their  duties 
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and  fanctions  are  of  an  administrative  na- 
tnre.  We  can  well  understand  that  the  Leg- 
islature, in  declaring  that  the  county  board 
was  a  court  of  record,  had  for  Its  purpose  to 
provide  that  the  records  of  the  board  should 
be  as  those  of  courts  of  record,  wherein  the 
acta  and  proceedings  are  recorded  for  "a 
perpetual  memory  and  testimony."  Black's 
Law  Dictionary.  It  is  surely  important  in 
the  administration  of  the  business  of  the* 
board  and  the  general  drainage  affairs  of  a 
county  that  all  proceedings  and  acts  should 
be  made  of  permanent  record. 

If  we  say  that  the  board  is  a  court  of  rec- 
ord because  it  has  been  so  denominated  in 
the  act,  then  the  establishment  of  the  board 
is  authorized  by  section  172  of  the  Mississippi 
Constitution;  for,  if  a  court,  then  it  is  an  in- 
ferior court.  It  has  limited  and  restricted 
jurisdiction.  Its  findings  and  determinations 
are  not  final  and  conclusive,  and  are  subject 
to  review  or  correction  of  a  higher  court 
under  the  very  provision  of  the  act  for  ap- 
peal from  its  orders  or  decisions  to  the  dian- 
cery  court. 

Affirmed. 


(108  Miss.  WZ) 

PRINGLB  V.  STATE.     (No.  17621.) 

(^upreme  Court  of  Mississippi.    Jan.  11,  1915. 

On  Suggestion  of  Error,  Feb.  22,  1916.) 

1.  WmtESBES  ^=>330  —  Cboss-Exauiratioi^. 

Where  defendant  on  cross-examination  of 
the  state's  witness  asked  him  if  be  bad  not 
been  drinking  a  good  deal  on  the  day  he  tes- 
ti£ed,  and,  receiving  a  negative  answer,  further 
asked  him  if  be  was  not  "pretty  nearly  drimk 
right  now,"  which  question  was  resented  by 
the  witness,  bat  not  answered,  and  on  being  re- 
peated was  answered  in  the  negative,  defend- 
ant was  not  prejudiced  by  the  court's  refusal 
to  permit  defendant  to  pursue  the  subject  in 
the  further  examination  of  the   witness. 

[JEM.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1106-1108;    Dec.  Dig.  «=»330.] 

2.  Cbiminal    Law    ®=3531— Evidknce— Con- 

rSSSIONS— PBELIMINABt     PbOOF. 

Where  a  witness  testifying  to  a  confession 
by  accused  had  told  all  that  was  said  and  all 
that  occurred  on  the  occasion,  and  his  testi- 
mony as  a  whole  showed  that  the  statements 
of  accused  were  free  and  voluntary,  it  was  not 
objectionable  because  the  precise  formula  was 
not  observed  in  proving  that  the  confessiona 
were  made  without  hope  of  reward  or  fear  of 
punishment  in  advance  of  their  admission. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1212-1217;  Dec.  Dig.  «s» 
631.] 

3.  CBnaNAi,  Law  «=>396  —  Evidence  —  In- 

CBIMINATOBT     LETTEB  —  ETIDBKCK     WBONQ- 

roLLY  Obtained. 

Where  accused  was  charged  with  murder- 
ing deceased  in  order  to  rob  her,  and  to  prove 
such  theory  the  state  claimed  that  accused  had 
little  or  no  money  before,  but  after  the  homi- 
cide gave  certain  money  to  M.,  a  letter  written 
by  accused  to  M.  attempting  to  suborn  her  to 
testify  that  she  got  no  money  from  accused 
found  on  his  person  was  admissible,  though 
wrongfully  taken  from  him  after  his  arrest  on 
a  search  of  his  person. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  877;    Dec.  Dig.  «=»395.] 


4.  CBiifiNAi,  Law  «=»516— Bvibence— "Cojf- 

FSaSION." 

A  "confession"  is  a  voluntary  statement 
by  accused  acknowledging  that  he  is  guilty  of 
the  crime  charged.  It  is  a  voluntary  declara- 
tion of  his  agency  or  participation  in  the  crime, 
as  distinguished  from  the  mere  admission  of 
facts  from  which  guilt  might  be  inferred ;  such 
admission  not  being  a  confession. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8{  1139-1145;  Dec.  Dig.  «=> 
616. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Confession.] 

6.  Judges  «=96—QuAijricATioNs— Right  to 

Object. 

Accused  could  not  successfully  object  to 
the  qualifications  of  a  judge  by  whom  he  was 
tried,  where  the  judge  was  either  a  de  facto 
or  de  jure  judge. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent. 
Dig.  H  11,  12;   Dec.  Dig.  «=»6.] 

On  Snggestlon  of  Error. 

«,  Cbiuinai.   Law   <8=>824  —  Instbuctiowb — 

Omission. 

Under  the  Mississippi  role  forbidding  a 
trial  judge  to  Instruct  the  jury  except  on  a 
written  request  of  the  parties,  a  trial  judge 
cannot  be  charged  with,  errors  of  omission  in 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {$  1986-2004;  Dec.  Dig.  «s> 
834.] 

Appeal  from  Circuit  Court,  Laoderdale 
County;  J.  L,  Buckley,  Judge. 

W.  B.  Pringle  was  convicted  of  murder 
and  sentenced  to  Imprisonment  for  life,  and 
he  appeals.    Affirmed. 

The  evidence  upon  which  appellant  was 
convicted  is  entirely  circomstantlaL  It  was 
the  theory  of  the  state  that  robbery  was  the 
motive  of  the  crime,  as  the  evidence  showed 
tliat  the  deceased  was  robbed  of  some  money. 

The  sixth  assignment  of  error,  referred  to 
in  the  opinion  of  the  court,  is  based  upon 
the  overruling  of  the  defendant's  motion  to 
exclude  the  testimony  of  witness  Culpepper, 
with  reference  to  certain  statements  made  by 
the  defendant  at  the  time  the  note  signed 
"W.  B.  P."  was  taken  off  defendant's  person' 
by  Culpepper,  who  was  an  officer,  and  who 
testified  that  he  had  learned  that  the  de- 
fendant had  given  two  or  three  other  parties 
money,  and  that  he  had  told  defendant  that 
he  knew  of  this,  and  that  defendant  admitted 
that  he  only  had  a  small  sum  of  money  prior 
to  the  time  of  the  killing,  considerably  less 
than  the  amount  be  had  given  away  subse- 
quent to  the  killing;  that  he  had  admitted 
that  he  had  had  some  other  money,  and 
attempted  to  account  for  it  la  two  or  three 
different  ways. 

W.  L.  Scott  and  O.  B.  Cameron,  both  of 
Meridian,  for  appellant  Rosa  A.  Collins, 
Atty.  Gen.,  for  the  State. 

COOK,  J.  Appellant  was  indicted,  tried, 
and  convicted  for  the  murder  of  Caroline 
Watts. 

Appellant  contends  that  be  was  convicted 
entirely   upon   circumstantial   evidence,   and 
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that  many  errors  were  committed  by  tbe  trial 
court  during  the  progress  of  his  trial.  Tbe 
record  establishes  the  contention  that  the 
case  of  the  state  rests  upon  circumstantial 
eyidence  alone. 

The  case  made  by  the  evidence  Is  a  strong 
one  against  the  defendant,  and,  If  no  errors 
were  committed,  th^  verdict  of  the  Jury  must 
stand. 

[1]  We  will  take  up  and  consider  the  as- 
signment of  errors  In  the  order  presented  by 
the  briefs  of  appellant: 

"The  first  assignment  of  error  Is  based  upon 
tbe  refusal  of  the  trial  court  to  permit  the  ap- 
pellant, through  his  attorneys,  to  show  on 
cross-examination  of  the  witness  Sam  Culpep- 
per, a  witness  for  the  state,  tiiat  said  witness 
was  drunk  or  under  the  influence  of  intoxicat- 
ing drink,  at  the  time  he  testified  in  this  case 
in  the  court  below-" 

It  appears  that  this  assignment  Is  based  on 
the  action  of  the  court  in  sustaining  an  ob- 
jection to  questions  propounded  to  the  wit- 
ness while  he  was  on  the  stand.  He  was 
asked  If  he  had  not  been  drinking  a  good 
deal  during  the  day,  apd  he  answered  that  he 
bad  not.  He  was  then  asked  U  he  was  not 
"pfetty  nearly  drunk  right  now."  This  ques- 
tion was  resented  by  the  witness,  but  not 
answered.  The  question  was  repeated,  and 
answered  In  the  negative.  The  district  at- 
torney then  objected  to  the  questions,  and  his 
objection  was  sustained  by  the  court. 

The  Judge  and  Jury  had  the  witness  un- 
der observation,  and  the  questions  directed 
the  attention  of  the  Jury  to  the  witness.  If 
the  witness  was  drunk.  It  must  have  been 
apparent  to  the  Jury,  and  the  Jurors  gave 
due  consideration  to  that  fact  In  weighing 
bis  testimony.  The  Judge  saw  the  witness 
and  knew  whether  or  not  he  was  drunk,  and 
he,  no  doubt,  thought  the  questions  were 
Impertinent  There  is  nothing  In  the  record 
to  Justify  a  belief  that  the  witness  was 
dmnk,  and  therefore  we  cannot  assume  that 
he  was.  It  seems  to  us  that  this  was  a  poor 
way  to  prove  that  the  witness  was  drunk. 
If  the  witness  was  able  to  testify  upon  his 
condition,  his  opinion  was  worth  very  little, 
because,  If  he  was  sober  enough  to  realize 
that  he  was  drunk,  he  was  sober  enough  to 
testify  Intelligently.  If  he  was  In  fact  drunk, 
bis  opinion  of  his  condition  was  worthless. 

The  second  assignment  of  error  Is  based 
upon  the  court  admitting  evidence  relative  to 
a  certain  razor  found  at  the  home  of  appel- 
lant's sister. 

We  think  tbls  evidence  was  of  slight 
probative  value,  but  we  do  not  think  It  could 
have  had  any  weight  with  the  Jury,  and  cer- 
tainly Its  admission  did  not  prejudice  appel- 
lant 

[2]  The  third  assignment  of  error  refers  to 
the  tpptimony  of  one  Bam  Lackey,  who  ar- 
rested appellant 

This  assignment  is  without  merit  It  is 
perfectly  apparent  that  the  witness  related 
all  that  was  said  or  done,  and  it  is  also  clear 
that  wbat  the  defoidant  said  to  the  witness, 


In  response  to  his  Inqnlries,  was  entirely 
free  and  voluntary. 

It  Is  safer  for  the  trial  Judge  to  ascertabi 
that  confessions  obtained  from  prisoners 
were  made  without  hope  of  reward,  or  fear 
of  punishment  aa  a  condition  precedent  t« 
the  admission  of  the  testimony;  but  where 
It  is  manifest  that  the  witness  has  told  all 
that  was  said  and  all  that  occurred,  and  hit 
testimony  shows  that  the  statements  of  the 
accused  were  free  and  voltmtary,  there  la 
no  reason  to  reject  the  evidence,  because  the 
precise  formula  was  not  observed  In  advance 
of  the  admission  of  the  evidence. 

The  fourth  assignment  of  error  is  without 
merit  because  It  is  based  upon  an  erroneoiu 
assumption. 

[3]  The  fifth  assignment  of  error  Is  the  as- 
signment upon  which  appellant  especially 
relies. 

The  evidence  shows  that  a  constable 
searched  the  clothing  of  appellant  while  be 
was  confined  In  JaU  awaiting  his  trial,  and 
found  In  one  of  his  pockets  a  letter  written 
by  appellant,  which  was  afterwards  Intro- 
duced In  evidence.  It  does  not  appear  that 
appellant  objected  to  the  search  of  his  cloth- 
ing, but  In  our  opinion  it  Is  Immaterial 
whether  he  objected  or  not  Tbe  letter  la 
question  was  In  the  following  words: 

"Say,  listen  Maggie,  don't  yon  never  say  i 
«ive  you  any  money  when  I  was  at  your  house, 
Clemmie  and  Boy  give  yon  what  money  yoo 
have  got  state  to  the  court  I  come  to  yon  at 
6 :30  and  stay  all  night  do  this. 

"[Signed]    W.  R  P." 

The  pertinency  and  damaging  effect  of  tbls 
letter  Is  clear.  One  of  tbe  drcumstancei 
which  connected  appellant  with  the  crime  wm 
the  possession  of  an  unusual  amount  of  mon- 
ey, and  the  fact,  which  was  afterwards  de- 
veloped, that  he  had  given  "Maggie"  money. 
It  was  evident  that  he  appreciated  the  seri- 
ousness of  his  gift  to  Maggie,  and  yet  he  was, 
by  this  letter,  attempting  to  suborn  the  wit- 


The  murdered  woman  was  robbed  by  her 
assassin.  It  was  the  theory  of  the  state  that 
robbery  was  the  motive  for  the  murder,  and 
the  gift  of  the  money  to  Maggie  doubtless  had 
a  strong  Influence  on  the  minds  of  the  Jury, 
and  the  attempt  to  induce  her  to  d^iy  the 
facts  was  prejudicial  In  the  extreme.  It 
cannot  be  doubted  that  the  letter  was  one  of 
the  strongest  links  of  the  chain  of  circum- 
stances which  was  forged  by  tbe  state  to  the 
undoing  of  appellant 

The  leading  case,  State  v.  Tamer,  reported 
In  82  Kan.  787,  109  Paa  654,  32  L.  R.  A.  (N. 
S.)  772,  136  Am.  St  Rep.  129,  and  the  notes 
thereto,  go  fully  Into  a  discussion  of  the  pria- 
clples  involved  in  this  assignment  of  error. 
Briefly  stated,  the  rule  is:  Evidence  against 
one  accused  of  crime  is  not  Inadmissible  be- 
cause it  has  been  wrongly  obtained. 

It  may  have  been  wrong  for  the  constable 
to  have  searched  tbe  prisoner;  bis  conduct 
may  have  been  reprehensible;  but  this  wlB 
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not  affect  the  admtalblUty  of  the  letter  ttana 
wrongfully  obtained. 

There  Is  na  question  of  a  confession  of 
guilt  In  this  case.  The  defendant,  from  the 
beginning  to  the  end,  steadfastly  and  stout- 
ly protested  against  any  form  of  guilt,  and 
insisted  that  he  knew  nothing  abont  the  hom- 
icide. It  Is  hardly  possible  to  say  that  de- 
fendant made  any  admissions  of  fact — the 
fact  Is,  It  was  his  policy  to  deny  ercry  crim- 
inating circumstance  proven  by  the  state. 

[4]  A  "confession"  is  a  voluntary  statement 
of  the  accused  acknowledging  that  he  is 
guilty  of  the  crime  charged.  It  Is  a  volun- 
tary declaration  of  his  agency  or  participa- 
tion In  the  crime.  When  a  person  charged 
with  crime  only  admits  certain  facts  from 
which  guilt  may  be  Inferred,  this  will  not 
amount  to  a  confession.  This  distinction  be- 
tween confessions  and  admission  of  facts  is 
recognized  by  this  court  in  Richburger  v. 
State,  90  Miss.  840,  44  South.  772. 

As  Stated  above,  the  complaint  here  is  that 
the  defendant  denied  the  existence  of  certain 
incriminating  circumstances,  and  the  state 
was  permitted,  over  his  objections,  to  prove 
the  facts,  and  also  prove  that  defendant  de- 
nied their  existence. 

The  vice  of  appellant's  argument  is  the  as- 
sumption that  confession  of  guilt  and  admis- 
sion of  facts  from  which  guilt  may  be  in- 
ferred are  one  and  the  same  thing. 

It  is  also  argued  that  the  stripping  and 
search  of  defendant's  person  was  tantamount 
to  forcing  him  to  testify  against  himself.  If 
the  defendant  had  been  served  with  a  sub- 
poena duces  tecum  requiring  him  to  produce 
the  letter  in  his  possession,  and  in  obedience 
to  this  writ  he  had  produced  It,  the  state 
could  not  use  same  as  evidence  against  him. 

"The  compulsion  must  be  directed  to  the  ac- 
cused person  in  the  capacity  of  a  witness.  In 
other  words,  the  compulsion  must  be  strictly 
testimonial."     Turner  v.  State,  supra. 

The  statement  of  the  rule  is  distinctly  ap- 
proved in  Wilkinson  v.  State,  77  Miss.  70S, 
27  South.  639.  In  that  case  defendant  pro- 
duced a  knife  which  was  used  in  evidence 
against  her.  She  was  told  that  it  would  be 
better  for  her  to  produce  the  knife,  and,  If 
■he  did  so,  nothing  would  be  done  with  her. 
The  inducement  for  producing  the  evidence 
against  her  was  the  promise  that  she  would 
not  be  punished  for  the  crime.  She  did  not 
confess  the  crime ;  she  simply  produced  evi- 
dence from  which  the  Jury  may  have  In- 
ferred guilt 

Numerous  cases  might  be  dted  wherein  the 
evidence  was  improperly  or  unlawfully  ob- 
tained, but  was  nevertheless  admitted  as  com- 
petent against  the  accused.  In  the  earlier 
decisions  a  contrary  doctrine  was  announced, 
but  we  think  the  rule  as  announced  above  is 
now  almost  nnlyersally  approved  by  the 
courts. 

The  sixth  assignment  of  error,  complaining 
of  the  refusal  of  the  court  to  exclude  the 
testimony  of  the  witness  Culpepper,  is  with- 
out merit. 


[51  The  seventh  assignment  of  error  Is 
based  upon  the  alleged  error  of  the  court  In 
overruling  the  following  motion,  viz.: 

"Mr.  Cameron:  Comes  the  defendant  and 
moves  the  court  to  discharge  him,  for  the  rea- 
son that  the  Honorable  Jno.  L.  Buckley,  pre- 
siding as  judge  of  the  Tenth  circuit  court  dis- 
trict, occupies  said  position  by  virtue  of  an  ap- 
pointment at  the  bands  of  Gov.  Earl  Brewer 
of  the  state  of  Mississippi,  said  appointment  l>e- 
ing  illegal  and  void,  in  that  the  appointment 
was  in  violation  of  the  Constitution  of  the  state 
of  Mississippi,  which  made  and  makes  the 
judges  of  the  several  districts  elective,  and  that 
the  said  Jno.  L.  Buckley  does  not  hold  nor 
preside  over  the  proceedings  in  this  cause  as  de 
facto  judge,  for  the  reason  that  said  appoint- 
ment was  made  in  violation  of  the  Constitution 
of  the  state  of  Mississippi." 

It  is  immaterial  whether  Judge  Buckley 
was  a  de  facto  or  a  de  jure  judge  r  he  waa 
certainly  the  one  or  the  other,  and  as  such  he 
was  competent  to  try  this  case.  His  quali- 
fications could  not  be  raised  by  defendant 

We  have  carefully  considered  the  points 
made  by  appellant  mainly  because  there 
seems  to  be  some  confusion  In  the  minds  of 
the  bar  In  regard  to  the  main  contention  (ft 
appellant. 

Affirmed. 

On  Suggestion  of  Error. 

[6]  The  original  opinion  In  this  case  con- 
tains this  statement: 

"We  will  take  up  and  consider  the  assign- 
ment of  errors  in  the  order  presented  by  the 
briefs  of  appellant" 

The  suggestion  of  error  Indicts  the  court 
for  its  failure  to  perform  this  self-imposed 
task.  We  enter  a  plea  of  nolo  contendere, 
and  wUl  now  endeavor  to  make  amends. 

It  is  admitted  that  7  out  of  the  10  assign- 
ments of  errors  were  considered  in  the  former 
opinion,  but  it  Is  claimed  that  the  remaining 
3  were  entirely  ignored. 

The  neglected  assignments  are  numbered 
eighth,  ninth,  and  tenth,  and  are  In  criticism 
of  three  instructions  given  to  the  Jury  at  the 
request  of  the  state,  which  Instructions  are 
here  reproduced,  viz.: 

"The  court  further  charges  the  jury  that,  if 
they  believe  from  the  evidence  beyond  every 
reasonable  doubt  that  the  defendant  killed  Caro- 
line Watts,  then  the  jury  should  find  the  de- 
fendant guUty,  as  charged  in  the  indictment 

"The  court  instructs  the  jury  for  the  state 
that  absolute  and  demonstrative  certainty  is 
not  required  in  a  criminal  case,  and  although, 
in  the  application  of  circumstantial  evidence, 
the  utmost  care  and  caution  must  be  used  by 
the  jury,  yet  circumstantial  evidence  may  rise 
so  high  in  tlie  scale  of  belief  as  to  generate  con- 
viction, and  convince  the  mind  to  the  highest 
degree  of  moral  certainty  and  when,  after  due 
caution,  this  result  is  reached,  and  you  beUeve 
the  defendant  guilty  twyond  a  reasonable  doubt 
from  the  evidence,  you  are  authorized  to  act 
and  to  find  him  guilty. 

"The  court  charges  the  jtary  that  while  it  is 
true  that  circumstantial  evidence,  in  order  to 
warrant  a  conviction,  must  be  of  such  a  charac- 
ter as  to  exclude  every  other  reasonable  hypoth- 
esis, which  Is  consistent  with  innocence,  yet 
this  means  every  other  reasonable  hypothesis 
arising  out  of  tbe  evidence.  It  does  not  mean 
that  the  jury  is  to  conceive  of  theories  evolved 
from  their  inner  consciences  to  account  for  the 
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evidence  against  the  defendant  which  are  to- 
tally improbable  and  fanciful,  but  it  means 
some  theor;  consistent  with  the  evidence  against 
him  and  yet  rendering  him  innocent." 

Tbe  instractlouB  giren  to  the  Jury  must  be 
read  as  one  instruction.  When  so  read,  If 
tttey  give  to  the  complaining  defendant  a 
fair  statement  of  tbe  law  for  the  guidance  of 
the  Jury  in  determining  tils  guilt  or  innocence 
of  the  charge  preferred  against  him,  be  can- 
not complain.  There  may  t>e,  and  not  Infre- 
quently there  is,  an  inaccurate  or  incomplete 
statement  of  tbe  rule,  if  we  only  consider  the 
language  employed  in  a  tilngle  instruction. 
This  wlU  not  be  regarded  as  prejudicial  when 
it  appears  that  tbe  other  instructions,  read  tn 
connection  with  the  inaccurate  or  Incomplete 
instruction,  fairly  state  the  law  of  tbe  case. 

To  test  tbe  validity  of  appellant's  com- 
plaint by  the  rule  Just  announced,  we  here  in- 
sert tbe  Instructions  given  at  bis  request, 
viz.: 

"The  court  instructs  the  jury  for  tbe  defend- 
ant that  the  state  in  this  case,  since  it  relies 
upon  circumstantial  evidence  for  a  conviction, 
must  prove  beyond  a  reasonable  doubt  that 
gnch  circumstances  as  it  relies  upon  really  and 
truthfully  existed  as  it  contends,  and  as  testi- 
fied to  by  the  witnesses,  and,  in  addition  to 
this,  such  circumstances,  taken  as  a  whole, 
must  connect  up  in  such  a  complete  chain  as 
to  show  beyond  a  reasonable  doubt  that  de- 
fendant is  guilty  of  tbe  crime  with  which  he  is 
charged. 

"The  court  charges  you  for  the  defendant  that 
if  you  have  a  reasonable  doubt,  based  upon  the 
testimony  of  the  existence  and  truthfulness  of 
any  material  and  necessary  link  in  the  chain 
of  circumstances  relied  upon  in  this  case  for 
conviction,  such  that  without  such  link  yon 
would  not  convict,  then  you  should  acquit  de- 
fendant 

"The  court  further  instructs  the  jury  for  tbe 
defendant  that,  in'  the  application  of  circum- 
stantial evidence  to  the  determination  of  this 
case,  the  jury  should  proceed  very  carefully 
and  exercise  the  utmost  caution  and  vigilance 
to  ascertain  the  truth  and  should  acquit  the 
defendant  unless  there  is  an  unbroken  chain  of 
testimony  which  shows  truthfully  beyond  every 
reasonable  doubt  that  defendant  is  guilty  of  kill- 
ing the  old  woman  in  question. 

"Human  Ufe  or  liberty  is  too  sacred  to  be  tak- 
en on  mere  suspicion  or  probability  of  guilt, 
and  nothing  short  of  proof  of  guilt  from  all  evi- 
dence introduced  in  the  case,  beyond  every  rea- 
sonable doubt,  will  warrant  this  jury  in  convict- 
ing this  defendant  of  the  crime  charged  in  the 
indictment  against  him. 

"Tou  are  further  instructed  that  the  defend- 
ant is  a  competent  witness  in  his  own  behalf 
tbe  same  as  any  other  witness,  and,  if  you  have 
no  reason  to  doubt  the  veracity  of  his  testi- 
mony other  than  the  fact  that  he  is  the  defend- 
ant in  the  case,  then  you  should  believe  what 
he  has  testified  to  in  the  trial,  and  if  what  he 
has  testified  to  on  the  trial  is  sufficient,  if  true, 
to  show  that  he  is  not  guilty,  and  you  have  a 
reasonable  doubt  as  to  whether  it  is  true  or 
false,  then  you  should  acquit  him. 

"The  court  charges  you  further  for  the  defend- 
ant that  he  is  presumed  by  the  law  to  be  inno- 
cent of  the  crime  charged  against  him,  and  this 
presumption  of  innocence  does  not  permit  of 
a  presumption  of  guilt ;  but  on  the  contrary,  it 
requires  of  you  in  the  outset  of  the  trial  and  all 
through  same  that  you  make  an  honest  effort 
to  harmonize  the  entire  testimony  in  tbe  case 
with  this  presumption  of  innocence,  and,  even 
tbongli  you  cannot  do  this,  still  yon  will  not 
convict  defendant  unless,  from  all  the  evidenccu 


you  are  convinced  beyond  a  reasonable  donbt 
that  defendant  is  guilty  as  charged. 

"Tbe  court  further  instructs  you  to  acquit  de- 
fendant if  from  all  the  evidence'there  is  a  prob- 
ability that  he  is  not  guilt}'. 

"The  court  instructs  the  jury  for  the  defend- 
ant that,  to  warrant  a  conviction  in  this  case, 
such  a  state  of  facts  and  circumstances  must 
have  been  shown  beyond  a  reasonable  doubt 
that  they  are  all  consistent  with  the  guilt  of 
the  defendant,  and  such  as  cannot,  upon  any 
reasonable  theory  and  hypothesis  be  true,  and 
the  defendant  be  innocent;  and  in  this  case 
this  rule  should  be  applied  by  the  jury  to  the 
evidence  which  is  of  a  circumstantial  nature, 
and  if  the  jury_  find  from  the  evidence  that  all 
the  incriminating  circumstances  upon  which 
the  prosecution  relies  for  a  conviction  will  as 
well  apply  to  some  other  person  or  persons  as 
to  the  defendant,  or  if  such  facts  and  circum- 
stances are  reconcilable  with  any  reasonable 
theory  or  hypothesis  other  than  the  guilt  of 
tbe  defendant,  or  if  such  facts  and  circumstanc- 
es, together  with  the  direct  evidence  offered  in 
this  case,  do  not  satisfy  the  minds  of  the  ju(7 
beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  then  you  should  by  your  verdict  ac- 
quit lum. 

"The  defendant  does  not  have  to  prove  that 
he  is  not  guilty,  or  that  he  was  not  there  at  the 
time  of  the  homicide  or  anything  about  the  case^ 
to  warrant  an  acquittal ;  but  tbe  burden  or 
proof  is  upon  the  state  to  convince  tliis  jury  by 
competent  proof  beyond  a  reasonable  doubt  tliat 
this  defendant  is  guilty  as  charged." 

Theoretically,  tbe  Jury  is  presumed  to  have 
read  and  harmonized  the  instructions  of  tbe 
court  It  will  be  assumed  that  tbe  Jury  read 
tbe  instructions  as  one  instruction,  and  cor- 
rectly interpreted  their  meaning. 

So,  in  this  case,  if  we  assume  that  appel- 
lant's criticism  of  the  instructions,  given  at 
tbe  request  of  tbe  state,  is  sound,  this  does 
not  by  any  means  end  tbe  discussion  and 
necessarily  demand  a  reversal,  if  it  appears 
that  the  court  has  given  other  Instructions 
tliat  supply  the  omissions  and  correct  the  In- 
accuracies of  tbe  instruction  complained  of. 

In  the  analysis  of  instructions,  we,  of 
course,  must  bear  in  mind  that  the  power  of 
the  circuit  Judge  to  instruct  the  Jury  is  cir- 
cumscribed by  tbe  statute.  He  is  forbidden 
to  give  instructions  at  all,  unless  he  is  re- 
quested in  writing  to  do  so.  He  lias  no  initi- 
ative in  the  premises — the  Jury  can  have  no 
aid  from  the  court,  unless  the  parties  to  the 
suit  elect  to  write  out  tbe  instructions  and 
submit  them  to  the  court  for  tils  approval. 
The  theory  of  our  law  seems  to  be  that  tbe 
presiding  Judge  is  incapable  of  instructing 
the  Jury. 

It  is  not  for  US  to  say  whether  or  not  the 
legislative  dei>artment  has  acted  wisely  in 
thus  writing  the  law. 

In  this  case,  as  in  all  cases  tried  in  courts 
of  original  Jurisdiction  in  this  state,  the  in- 
Structiona  are  in  theory  tbe  instructions  of 
the  court ;  but  they  are,  in  fact,  tbe  instruc- 
tions that  counsel  on  both  sides  of  the  case 
have  permitted  or  allowed  the  court  to  ap- 
prove. 

This  gives  wide  play  to  the  strategy  and 
tactics  of  opposing  counsel,  but  does  not  al- 
ways afford  a  proper  guide  for  trial  Juries. 

.When  we  consider  the  instructions  given 
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in  this  case.  In  the  light  of  the  Mississippi 
plan,  we  find  no  error  of  which  the  appellant 
can  complain.  The  trial  judge  within  the 
limitations  Imposed  upon  blm  by  the  statute 
committed  no  error.  He  did  all  he  was  per- 
mitted to  do  to  preserve  the  defendant's 
rights. 

It  Is  somewhat  difficult  to  understand  how 
It  can  be  said  that  the  Judge  erred  by  omis- 
sion when  he  was  not  permitted  to  act — and 
when  the  statute  absolutely  prohibits  him 
from  acting  until  he  Is  requested  to  do  so  by 
the  parties  to  the  lawsuit 

Suggestion  of  error  ovemiled. 


(108  Mlas.  814) 

LINDSBY  WAGON  CO.  ▼.  NIX    (No.  16617.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  lOlS.) 

1.  Dahaoeb   <S=3216  —  Fkssonai.  Injubies  — 

InSTBUCIIONS. 

In  an  action  for  personal  injuries,  an  In- 
■traction,  if  the  jary  found  for  plaintiff,  to  find 
a  verdict  for  such  an  amount  as  in  their  judg- 
ment the  evidence  in  the  case  warranted,  and 
in  fixing  such  amount  to  consider  plaintiff's 
physical  pain  and  mental  anguish,  was  not  er- 
roneous as  failing  to  give  the  jury  any  guide 
by  which  to  measure  the  damages,  as  it  requir- 
ed them  to  consider  all  of  the  proof,  including 
everything  therein  in  the  way  of  claims  of  lia- 
bility and  of  defense. 

[BJd.  Note.— For  other  eases,  see  Damages, 
(3ent.  Dig,  iS  548-555 ;  Dec.  Dig.  «=»216.] 

2.  Tbiai,  «=>2S6  — Instbuotiohs  — Nxckssitt 
or  BKQOssra 

In  an  action  for  personal  injuries,  an  in- 
struction, if  the  jury  found  for  plaintiff,  to 
find  for  such  an  amount  as  in  their  judgment 
the  evidence  warranted,  was  not  erroneous  be- 
cause of  its  failure  to  state  that  the  damages 
should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  plaintiff 
in  accordance  with  Laws  1910,  c.  135,  as  under 
Code  1906,  {  793,  providuig  that  the  judge 
shall  not  sum  up  or  comment  on  the  testimony 
or  charge  the  jury  as  to  the  weight  of  evidence, 
bot  at  the  request  of  either  party  he  shall  in- 
struct the  jury  upon  the  principles  of  law  ap- 
plicable to  the  case,  the  court  could  not  on  its 
own  motion  tell  the  jury  that  the  damages 
should  be  diminished  in  proportion  to  the  con- 
tributory negligence,  and  the  instruction  given 
did  not  exclude  the  defense  of  contributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  if  628-641 ;  Dec.  Dig.  <8=»256.] 

Ajypeal  from  Circuit  (3ourt,  Jones  County; 
P.  B.  Jolinson,' Judge. 

Action  by  Benton  Nlz,  by  his  next  friend, 
K.  O.  Nlz,  against  the  Llndsey  Wagon  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.   Affirmed. 

Flowers,  Brown  &  Davis,  of  Jackson,  and 
DeaTours  &  Sharbrough,  of  Laurel,  for  appel- 
lant. Neville  &  Stone,  of  Meridian,  and 
Whitfield  &  Whitfield,  of  Jaclcson,  for  appel- 
lee. 

RBED,  J.  Benton  Niz,  a  youth  some  19 
years  of  age,  an  employe  of  the  Llndsey  Wag- 
on Company,  whUe  engaged  in  the  operation 
of  an  edger  saw  in  the  company's  factory. 


had  his  left  arm  caught  in  the  saw  and  badly 
cut  and  mangled,  so  that  it  became  neces- 
sary for  the  arm  to  be  amputated  between 
the  wrist  and  the  elbow.  The  jury  awarded 
him  damages  in  the  sum  of  $6,000. 

The  evidence  Is  sufficient  to  sustain  the 
jury's  verdict,  and  we  therefore  find  no 
ground  for  reversal  in  the  following  assign- 
ments of  error  made  by  appellant:  (1)  Be- 
cause the  court  overruled  appellant's  motion, 
made  upon  the  conclusion  of  the  testimony 
for  the  plaintiff,  to  exclude  the  testimony 
and  direct  a  verdict  in  its  favor;  (2)  because 
the  court  refused  to  grant  a  peremptory  in- 
struction for  the  defendant  after  all  of  the 
evidence  had  been  introduced. 

We  see  no  force  in  the  complaint  by  appel- 
lant that  the  court  committed  error  in  grant- 
ing, modifying,  and  refusing  certain  instruc- 
tions. 

[1]  We  wUI  malie  reference  only  to  the 
argument  of  api)eliant's  counsel  that  the 
court  erred  in  granting  the  fifth  instruction 
for  the  plaintiff.  That  instruction  reads  as 
follows: 

"The  court  Instructs  the  jury  for  the  plaia< 
tiff.  Nix,  that  if  they  find  for  the  plaintis^  they 
should  find  a  verdict  for  such  an  amount  as  in 
their  judgment  the  evidence  in  the  case  war- 
rants ;  and  in  fixing  the  amount  the  jury  should 
take  Into  consideration  the  physical  pain  and 
mental  anguish  which  plaintiff  suffered  as  a  re- 
sult of  his  injury,  if  they  believe  from  the  evi- 
dence he  suffered  such  pain  and  anguish." 

The  objection  by  appellant  seems  to  be 
directed  specially  to  that  part  of  the  instruc- 
tion which  tells  the  jury  that  "they  should 
find  a  verdict  in  such  amount  as  in  their 
judgment  the  evidence  in  the  case  war- 
rants." It  is  claimed  by  counsel  that  by  this 
instruction  no  guide  is  given  the  jury,  and 
that  any  amount  the  Jury,  according  to  their 
individual  standards,  might  find  warranted 
by  the  evidence,  could  be  awarded;  that  they 
were  directed  to  award  full  compensation  to 
the  plaintiff. 

We  see  no  error  in  this  instruction.  It 
simply  tells  the  jury  that  they  can  award 
damages  in  such  amount  as  the  evidence 
warrants — this  means  the  whole  evidence, 
that  for  the  plaintiff  and  that  for  the 
defendant;  in  deciding  on  the  amount  of 
their  verdict  they  must  consider  all  of  the 
proof,  and  all  that  may  be  Included  therein 
in  the  way  of  claims  of  liability  and  of  de- 
fense. 

[2]  But  counsel  for  appellant  maintain  that 
the  instruction  is  defective,  because  It  fails 
to  state  that  damages  to  be  awarded  appellee 
should  be  diminished  in  proportion  to  the 
amount  of  negligence  attributable  to  him. 
They  claim  that,  since  the  enactment  of  the 
concurrent  negligence  law  (chapter  135  of  the 
Laws  of  Mississippi  of  1910) ,  the  court,  when 
giving  an  Instruction  touching  the  amount  of 
damages  to  be  awarded  for  personal  injuries. 
Is  required  to  tell  the  Jury  that  such  dam- 
ages should  be  diminished  by  tlie  contribu- 
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toi7  negligence  of  the  person  suffering  the 
Injury. 

It  appears  to  be  counsel's  argument  that 
the  trial  Judge  must,  sua  sponte,  give  this  In- 
formation in  an  instruction.  This  might  be 
the  case  in  other  Jurisdictions,  but  it  is  not 
so  in  Mississippi.  The  circuit  judge  is  denied 
the  power  of  originating  independent  Instruc- 
tions. He  cannot  Instruct  the  Jury  ui)ou  the 
principles  of  law  applicable  to  the  case  in  any 
respect,  except  upon  the  request  of  one  of 
the  parties.    Section  793,  Code  1906. 

We  do  not  find  In  the  record  in  this  case 
that  any  such  request  was  made  to  the  trial 
judge.  No  instruction  in  writing  was  offered 
by  either  party  presenting  the  defense  of 
contributory  negligence.  Such  defense  was 
not  excluded  in  the  instructions  given.  In 
fixing  "the  amount  as  In  their  Judgment  the 
evidence  In  the  case  warrants,"  they  could 
make  due  allowance  for  contributory  negli- 
gence. 

The  court  is  expressly  forbidden  by  the 
statute  to  instruct  the  Jury  at  its  own  in- 
stance; therefore  the  failure  of  the  court  to 
do  that  which  it  is  forbidden  to  do  by  the 
statute  cannot  be  assigned  as  error.  I^ixon 
T.  State,  64  South.  468. 

Under  the  law  in  this  state  regarding  in- 
structions, when  It  is  desired  that  the  Jury 
be  told  of  the  statutory  law  that  contribu- 
tory negligence  will  operate  to  diminish  dam- 
ages, the  party  so  desiring  that  information 
on  the  subject  be  given  to  the  Jury  must 
present  to  the  trial  Judge  proper  instructions 
in  writing  containing  such  information. 

Affirmed. 

a08  Ml88.  818] 

FREEMAN  v.   STATE.     (No.  17634.) 
(Supreme  Court  of  Mississippi.    Feb.  15,  1916.) 

1.  Banes  and  Bankino  iS=>85— In60I.vbnot 
— Offenses— Receiving  Deposits. 

The  time  laid  in  an  indictment  for  receiv- 
ing a  deposit  in  an  insolvent  bank  on  February. 
23d  not  being  of  the  essence  of  the  offense,  proof 
of  receipt  of  a  deposit  on  February  11th  was 
not  a  fatal  variance. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ii  212,  214-217;  Dec.  Dig. 
«=»85.] 

2.  Indictment  and  Inforuation  ®=»160  — 
Amendment— Description  of  Deposit. 

Where  an  indictment  for  receiving  a  depos- 
it in  an  insolvent  bank  described  the  deposit  as 
$7.60  current  and  lawful  money,  while  the 
proof  showed  the  deposit  consisted  of  $1.50  in 
cash,  a  check  for  $2,  and  a  town  warrant  for 
$4,  the  cour^  under  Code  1906,  {  1508,  properly 
permitted  the  indictment  to  be  amended  to  con- 
form to  the  proof. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  515;    Dec.  Dig. 

«=»ieo.] 

3.  Banks  and  Baniuno  ^=>S6  —  Cbiminai. 
Law  ®=»4e0— iNsoLVENOr— OrFENSES— Rb- 
cEiviNO  DEPOSITS— Evidence. 

In  a  prosecution  for  receiving  a  deposit  in 
an  insolvent  bank  in  February,  1911,  an  assign- 
ment for  benefit  of  creditors  by  the  directors  of 
the  bank  in  December,  1911,  and  a  petition  and 
order   making   the  assignee   a   receiver   of   the 


chancery  court,  should  not  have  been  admitted 
to  prove  insolvency. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  {§  212,  214-217;  Dec  Dig. 
<3=>86j  Criminal  Law,  Cent  Dig.  I  1059; 
Dec.  Dig.  «=>460.] 

4.  Cbiminai.  Law  €=3448  —  Exfkbt  Testi- 

MO  N  Y— I NSOL  VENCT. 

That  a  bank  was  insolvent  on  a  certain 
date  was  not  a  fact  to  be  proven  by  expert  or 
opinion  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1035-1039,  1041-1043,  1045, 
1048-1051;    Dec.  Dig.  «=>448.] 

5.  Cbiminai.  Law  «=>486  —  Opinion  Evi- 
dence. 

The  opinion  of  a  witness  that  a  bank  was 
insolvent  on  a  certain  date,  if  admissible,  would 
not  be  permitted  without  showing  that  he  was 
in  possession  of  data  on  wliich  to  base  ilia  opin- 
ion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1076;   Dec.  Dig.  «=»486.] 

6w  Banks  and  Banking  «=>85— Insolvknot 
— Offenses— Receivino   Deposits. 

In  a  prosecution  for  receiving  a  deposit  in 
an  insolvent  bank,  evidence  that  defendant  ia 
making  a  loan  for  the  bank  exceeded  his  author- 
ity was  immateriaL 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  212,  214-217;  Dec. 
Dig.  «=>85.] 

7.  Banks  and  Bakkino  «=>S5  —  Receivino 
Depositb  Aiteb  Insolvenot— Evidbnck — 
Value. 

In  a  prosecution  for  receiving  a  deposit  ia 
an  insolvent  bank,  assessment  rolls  should  not 
have  been  admitted  to  show  the  valne'of  proper- 
ty,  on  the  question  of  insolvency;  the  fact 
that  owner  of  property  listed  therein  had  ad- 
mitted it  to  be  of  a  certain  value  being  no  evi- 
dence of  such  value  as  against  defendant 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {}  212,  214-217;  Dec.  Dig. 
^=^85.] 

Appeal  from  Circuit  Court,  Lawrence  Oonn- 
ty;  Allan  Thompson,  Special  Judge. 

T.  M.  Freeman  was  convicted  of  receivins 
a  deposit  in  an  insolvent  bank,  and  appeals. 
Reversed  and  remanded. 

See,  also,  60  South.  782. 

Whlttington  &  McGehee,  of  Meadvllle,  for 
appellant  Ross  A.  Collins,  Atty.  Gen.,  for 
the  State. 

SMITH,  O.  J.  This  to  an  appeal  from  a 
conviction  of  the  crime  of  receiving  a  deposit 
In  an  insolvent  bank  without  Informing  the 
depositor  of  the  insolvency  thereof. 

Two  of  appellant's  assignments  of  error  are 
based  upon  a  claim  of  fatal  variances  be- 
tween the  allegations  of  the  indictment  and 
the  proof: 

[1]  First  Because  the  date  of  the  receipt 
of  the  deposit  laid  in  the  indictment  was  the 
23d  day  of  February,  1911,  while  the  actual 
date  thereof,  as  shown  by  the  proof,  was  the 
11th  day  of  February,  1911.  There  Is  no  mer- 
it in  this  contention,  the  time  laid  In  the  In- 
dictment not  being  "of  the  essence  of  the  of- 
fense." 

[2J  Second.  Because  the  deposit  alleged  te 
have  been  received  was  described  in  the  In- 
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dlctment  as  "seven  and  60/100  dollars  cur- 
rent and  lawful  money  of  the  United  States 
of  America,"  wbUe  the  deposit  proven  to 
have  been  received  consisted  "of  $1.50  in 
cash  and  check  of  one  Nelson  for  $2.00,  and 
a  town  warrant  for  the  sum  of  $4.00."  It 
will  be  observed  that  a  portion  of  this  depos^ 
it  did  In  fact  consist  of  lawful  money  of  the 
United  States  of  America;  but,  conceding 
that  there  was  a  variance  between  the  de- 
scription of  the  deposit  as  contained  in  the 
indictment  and  the  proof,  the  court,  under 
the  provisions  of  section  1608  of  the  Code, 
properly  permitted  the  district  attorney  to 
amend  the  description  of  the  deposit  con- 
tained in  the  indictment  to  conform  to  the 
proof. 

[3]  Appellant  was  cashier  of  the  Mer- 
chants' &  Planters'  Bank,  of  Silver  Creek, 
on  the  nth  day  of  February,  1911,  but  re- 
signed as  such  some  time  in  March  following, 
and  was  not  thereafter  connected  therewith. 
The  method  by  which  it  was  attempted  to 
prove  the  insolvency  of  the  bank  on  the  date 
of  the  receipt  of  the  deposit  in  question  was 
thla:  An  assignment  of  the  property  of  the 
bank  for  the  benefit  of  creditors,  executed  by 
the  members  of  its  board  of  directors  on  De- 
cember 20,  1911,  together  with  the  petition 
of  the  assignee  therein  named  filed  in  the 
chancery  court  of  Lawrence  county,  request- 
ing his  appointment  as  receiver  under  the 
statute,  and  an  order  so  appointing  him,  was 
introduced  in  evidence.  Mr.  K.  L.  Crqok,  an 
expert  accountant,  was  then  introduced  as  a 
witness,  and  testified  that  he  had  audited 
the  books  of  the  bank  since  the  assignment, 
and  that  in  his  opinion  the  bank  was  insol- 
vent on  the  nth  day  of  February,  1911. 
This  opinion  was  based,  not  upon  any  knowl- 
edge which  the  witness  had  of  the  value  of 
the  property  and  securities  belonging  to  and 
held  by  the  bank,  or  of  the  ability  of  the 
bank  to  then  meet  Its  obligations,  but  merely 
from  the  fact  that  the  books  disclosed  that 
a  number  of  accounts  that  were  due  the 
bank  on  that  date,  February  11, 1911,  still  re- 
naained  unpaid,  from  which  fact  the  witness 
supposed  they  were  worthless,  for  the  rea- 
son that  if  good  he  supposed  they  would 
have  been  collected,  and  the  further  fact  that 
U  these  accounts  were  worthless  on  February 
11,  1911,  the  bank,  according  to  the  books 
thereof,  was  then  Insolvent.  Evidence  was 
then  introduced  showing  that  the  property 
described  in  the  deeds  of  trust  securing  sev- 
eral accounts  due  the  bank,  on  the  11th  day 
of  February,  1911,  and  which,  U  worthless, 
wer«  sufildent  in  amount  to  render  the  bank 
Insolvent  according  to  the  books  thereof,  was 
tuuch  less  in  value  than  the  amount  of  the 
accounts  attempted  to  be  secured  thereby, 
and  that  some  of  these  accounts  represented 
money  loaned  by  appellant  in  excess  of  the 
authority  conferred  upon  him  by  the  bank's 
board  of  directors. 


One  method  by  which  the  value  of  the 
property  described  in  these  deeds  of  trust 
was  attempted  to  be  shown  was  by  the  in- 
troduction of  the  county  assessment  roll. 
This  evidence,  in  so  far  as  the  real  property 
was  concerned,  was  excluded,  but  was  per- 
mitted to  go  to  the  Jury  in  so  far  as  the  per- 
sonal property  was  concerned.  Why  this  dls- 
tlnctloh  was  made  in  the  evidence  does  not 
appear.  There  was  no  evidence,  other  than 
this,  tending  to  show  the  actual  raine  of 
these  accounts. 

The  assignment,  petition,  and  order,  mak- 
ing the  assignee  in  the  assignment  a  receiver 
of  the  chancery  court,  should  not  have  been 
admitted.  Appellant  was  not  a  party  there- 
to and  was  not  bound  thereby.  "Things 
done  between  strangers  ought  not  to  injure 
those  who  are  not  parties  to  them."  This  as- 
signment proves  nothing  with  reference  to 
the  insolvency  of  the  bank,  but  was  probably 
a  very  powerful  factor  in  convincing  the 
Jury  that  such  was  the  f&ct 

14,  S]  The  opinion  of  R.  L.  Crook  that  the 
bank,  on  February  11,  1911,  was  insolvent, 
should  have  been  excluded  for  two  reasons: 
First,  that  fact  is  not  one  to  be  proven  by  ex- 
pert or  opinion  testimony ;  and,  second,  even 
if  it  is,  the  witness  was  in  possession  of  no 
data  upon  which  to  base  an  opinion. 

[6]  Whether  in  making  the  loans  for  the 
bank  appellant  exceeded  his  authority  was 
wholly  Immaterial;  the  sole  inquiry  being 
the  solvency,  vel  non,  of  the  bank,  upon 
which  fact  this  evidence  could  throw  no 
light  whatever,  and  therefore  it  should  not 
have  been  admitted.  The  course  of  the  ex- 
amination of  the  witness  by  which  this  proof 
was  made  seems  to  indicate  that  the  court 
was  trying  appellant  not  for  the  crime  laid 
in  the  Indictment,  but  for  having  made  loans 
in  excess  of  the  authority  conferred  upon 
him. 

[7]  The  assessment  roll  should  not  have 
been  admitted.  Appellant  was  not  bound 
thereby,  and  the  fact  that  the  owner  of  the 
property  therein  listed  had  admitted  it  to  be 
of  a  certain  value  was  no  evidence  of  such 
value  as  against  appellant. 

With  this  evidence  out  of  the  record,  there 
remains  practically  nothing  upon  which  to 
base  a  conviction. 

Reversed  and  remanded. 


STATE   ex   rel.   ATTORNEY   GENERAL   v. 

DUNNAM  et  al.     (No.  16474.) 
(Supreme  Court  of  Mississippi    Feb.  22,  1915.) 

1.  PnBLio  Lands   ^=s>157— School  Lands- 
Sale    OF    TiKBBB  —  CoNSnTDTIONAUTT    OV 

Statute. 

Code  1006,  f  4702,  authorizinK  the  sale  of 
standing  timber  on  school  lands,  does  not  vio- 
late the  constitutional  provision  against  the 
sale  of  Buch  lands. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  464;  Dec,  Dig.  «=9l67.] 
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2.  PuBLio  Lactds  «=!>J67— School  Lands  — 
Salb  of  Timbkb— Inadequate  Conbideba- 

TION. 

Mere  inadequacy  of  price  does  not  vitiate 
a  sale  of  timber  on  school  lands  under  Code 
1906.  8  4702. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  464;  Dec.  Dig.  <S=»157.] 

Appeal  from  Chancery  Court,  Greene  Coun- 
ty;  T.  A.  Wood,  Chancellor. 

Suit  by  the  State  of  Mississippi,  on  the 
relation  of  the  Attorney  General,  against  G. 
T.  and  J.  N.  Dunnam.  From  a  decree  sus- 
taining a  demurrer  to  the  bill,  plaintiff  ap- 
peals.   Affirmed. 

This  case  was  begun  by  a  bill  in  chancery 
to  cancel  a  deed  to  standing  timber  on  six- 
teenth section  lands;  said  deed  having  been 
made  by  the  board  of  supervisors  of  Greene 
county  to  appellees,  upon  the  ground  that 
the  board  of  supervisors  w&a  without  author- 
ity to  sell  the  timber ;  It  being  contended  that 
section  4702  of  the  Code  of  1906,  under  which 
they  acted,  is  unconstitutional,  and  for  the 
farther  reason  that  the  consideration  paid  by 
appellees  was  grossly  inadequate.  Appellees 
demurred  to  the  bill,  and  the  demurrer  was 
sustained,  and  an  appeal  granted  to  the  Su- 
preme Court 

Boss.  A.  Collins,  Atty.  Gen.,  and  Flowers 
&  Brown,  of  Jackson,  for  appellant  Green 
&  Green,  of  Jackson,  and  Ford,  White  & 
Ford,  of  Gulfport,  for  appellees. 

COOK,  J.  [1,2]  Appellant  reargues  and 
requests  that  we  overrule  Dantzler  Lumber 
Co.  V.  State,  97  Miss.  355,  63  South.  1.  We 
have  given  due  consideration  to  the  argu- 
ment, and  decline  to  overrule  the  Dantzler 
Case. 

Affirmed. 

(108  MUa.  822) 

BAKNES  &  CO.  V.  BUCHANAN  et  aL 
(No.  16479.) 

xSupreme  Court  of  MississippL    Feb.  22, 1915.) 

HOUBSTEAD  «=»95 — LlABItrriES  Erfobceabli 

— Dbcbeb  in  Equity. 

Where  plaintiff  conveyed  land  to  his  broth- 
er, defendants,  his  creditors,  securing  a  decree 
canceling  the  deed  on  the  ground  that  the  con- 
veyance was  fraudulent  as  to  them  and  appoint- 
ing a  commissioner  to  sell  the  land  to  satisfy 
their  debt,  and  where  plaintiff  married  after  the 
rendition  of  the  decree  but  before  sale  under  it 
and  moved  on  the  land,  occupying  and  claiming 
a  homestead  therein,  his  claim  was  valid,  and 
the  creditors'  right  was  subject  to  his  homestead 
exemption;  specific  decrees  in  equity  having  no 
greater  force  upon  homestead  rights  than  gen- 
eral liens  arising  on  judgments  at  law,  which 
are  subject  to  homestead  rights  acquired  at  any 
time  before  levy  and  sale. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §{  141-146;  Dec.  Dig.  ®=»95.] 

Appeal  from  Chancery  Court,  Marlon  Coun- 
ty;  R,  B.  Sheehy,  Chancellor. 

Action  by  J.  C.  Buchanan  and  another 
tgalnst  Barnes  &  Company.     Judgment  for 


plalntur  overruling  a  demurrer  to  the  com- 
plaint, and  defendants  appeal.    Affirmed. 

Henry  Mounger,  of  Columbia,  for  appel- 
lants. Lamar  Henington,  of  Columbia,  for 
appellee. 

COOK,  J.  The  bill  of  complaint  in  this 
case  alleges  that  complainant,  J.  C.  Buchan- 
an, was  the  owner  of  a  certain  tract  of  land 
not  exceeding  160  acres,  nor  exceeding  $2,000 
In  value ;  that  on  March  8, 1909,  he  conveyed 
this  land  by  deed  to  his  brother,  J.  S.  Buchan- 
an ;  that  at  the  time  this  deed  was  executed 
complainant  was  a  single  man,  a  bachelor; 
that  appellants,  Barnes  &  Co.,  a  creditor  of 
complainant,  on  January  28,  1910,  filed  a  bUl 
in  the  chancery  court  alleging  that  this  con- 
veyance was  fraudulently  executed  to  hinder 
and  delay  said  complainant  In  the  collection 
of  Its  debts  against  J.  0.  Buchanan,  com- 
plainant in  the  present  case,  and  praying 
that  said  deed  made  by  J.  C.  Buchanan  to 
his  brother  be  canceled,  and  that  the  court 
decree  that  said  Barnes  &  Co.  have  a  lien 
on  said  land  for  the  payment  of  said  debt 
that  a  commissioner  be  appointed  to  sell 
said  land,  and  out  of  the  proceeds  of  said 
sale  pay  to  Barnes  &  Co.  its  Indebtedness 
against  said  J.  C.  Buchanan.  Appellants 
further  allege  that  he  answered  said  bill  of 
complaint  denying  fraud,  but  the  court  nev- 
ertheless, by  its  decree,  canceled  said  deed  to 
his  bij)ther,  and  ordered  a  sale  of  the  land 
to  satisfy  the  claim  of  Barnes  &  Co.,  ap- 
pointing I.  C.  Welbom,  one  of  the  defend- 
ante  to  the  present  bill,  a  master  and  special 
commissioner  to  make  the  sale. 

The  bill  of  complaint  in  the  present  case 
further  alleges  that,  since  the  rendition  of 
the  decree  in  the  former  case,  appellee  has 
married  and  bought  said  land  from  his  broth- 
er, and  received  a  deed  from  him  to  the  land 
in  controversy ;  that  he  has  moved  on  said 
land  with  his  wife,  and  at  the  time  of  the 
filing  of  this  bUl  he  is  occupying  the  land  In 
good  faith  as  a  homestead.  The  present  bill 
prays  that  the  lien  fixed  on  said  land  by  the 
former  decree  be  canceled  as  a  cloud  upon 
his  title,  and  that  the  commissioner  be  en- 
joined from  selling  said  land  under  the  au- 
thority of  the  decree.  Barnes  &  Co.,  appel- 
lants here,  demurred  to  the  bill,  and  for 
causes  of  demurrer  assigns  the  following: 

"First  That  said  bill  of  complaint  shows  on 
its  face  that  the  defendant  Barnes  &  Co.,  has  a 
lien  upon  the  land  in  the  bill  of  complaint  de- 
scribed, prior  to  and  superior  to  any  claim  of 
the  complainant  that  the  same  ia  a  homestead, 
and  that  the  defendant  has  a  right  to  have  L. 
C.  Welbom  proceed  to  enforce  said  lien  in  the 
manner  In  which  he  was  proceeding  as  shown  by 
the  bill. 

"Second.  Said  bill  shows  on  its  face  that  the 
complainant  does  not  own  the  land  described  in 
the  bill  of  complaint,  or  any  interest  therein  en- 
titiing  him  to  have  the  same  protected  as  a 
homestead. 

"Third.  The  bill  shows  upon  its  face  facts  re- 
lating to  the  conduct  of  defendant  as  t^  said 
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land,  which  estopped  him  to  claim  Mid  land  as 
a  homestead  or  to  daim  any  interest  therein. 

"Fourth.  For  causes  to  be  aasi^ed  at  the 
hearing." 

The  court  overruled  tbe  demurrer,  and  an 
appeal  was  granted  to  settle  tbe  principles  of 
the  cause. 

Taking  the  allegations  of  tbe  bill  of  com- 
plaint as  true,  was  tbe  decree  orerrullng  tbe 
demurrer  correct? 

Stated  differently,  In  the  circumstances,  has 
appellee  here,  complainant  below,  by  bis 
marriage  after  tbe  decree  canceling  tbe  deed 
to  his  brother,  and  fixing  a  lien  on  the  land 
in  controversy  in  favor  of  his  (appellee's) 
creditors  to  satisfy  tbeir  claim,  acquired  a 
homestead  right  in  tbe  land,  which  can  be 
set  up  to  defeat  tbe  Uen  acquired  by  the  de- 
cree in  tbe  former  case? 

In  Trotter  v.  Dobbs,  38  Miss.  198,  it  was 
held  that  if  a  Judgment  debtor  becomes  a 
householder  and  the  bead  of  a  family,  after 
the  rendition  of  the  judgment  and  before  tbe 
sale,  he  will  be  entitled  to  hold  exempt  from 
sale,  under  a  levy  made  to  enforce  the  judg- 
ment, the  homestead  thus  acquired.  In  that 
case  tbe  judgment  debtor  was  residing  on 
the  land  before  the  judgment  was  rendered, 
and  continued  to  do  so  to  the  day  of  sale. 
He  was,  however,  a  single  man,  until  the 
very  day  of  the  sale.  He  married  on  tbe 
day  of  tbe  sale,  and  before  the  sale  was 
actually  made.    This  court  in  that  case  said: 

'It  appears  therefore  that,  whenever  a  party 
fills  this  description  of  character,  he  is  entitled 
to  the  benefit  of  the  privilege  conferred,  pro- 
vided he  occupies  the  position  before  the  land 
has  been  sold  under  execution.  For  it  is  as 
necessary  that  he  should  hold  the  property  for 
the  support  of  himself  and  his  family,  where  he 
becomes  a  householder  and  head  of  a  family  aft- 
er judgment  rendered  against  him,  as  when  he 
occupied  that  relation  before  the  judgment;  and 
the  reason  of  the  exemption  applies  as  well  in 
the  one  case  as  in  the  other." 

In  Irwin  t.  liCwls,  50  Miss.  363,  this  court 
said: 

"Two  things  are  necessary  in  order  to  con- 
summate the  right  to  the  homestead;  First,  oc- 
cupancy as  a  place  of  residence;  second,  by  the 
head  of  a  family  and  householder.  If  tbe  debtor 
fulfills  these  conditions,  then  the  premises,  to 
the  extent  of  quantity  and  value  named  in  the 
statute,  is  exempt  from  'seizure'  and  'sale.' 
*  *  *  Although  therefore  tbe  property  might 
have  been  liable  to  levy  and  sale  at  the  *  *  * 
rendition  of  judgment,  yet,  if  before  either  a 
levy  or  sale,  tine  property  is  impressed  with  the 
rights  of  a  homestead,  the  creditor  can  proceed 
no  further." 

In  that  case,  a  bill  was  filed  in  the  chan- 
cery court  to  enjoin  the  sale  under  execution, 
and  it  was  Insisted  that  tbe  court  of  chancery 
bad  no  jurisdiction  to  enjoin  the  sale;  the 
remedy  being  adequate  at  law.  Tbe  court 
held  that  tbe  chancery  court  did  have  Juris- 
diction. 

The  last-named  case,  so  far  as  It  has  ap- 
plication to  tbe  present  case,  held  that  al- 
though the  person  claiming  the  exemption 
was  not  the  head  of  a  family  at  the  time  the 
debts  were  contracted  and  at  the  date  the 


Judgments  were  rendered,  and  for  some  time 
thereafter,  he  could  nevertheless  claim  tbe 
exemptions  if  he  was  married,  tbe  head  of  a 
family,  and  occupied  the  premises  before  the 
sale  under  legal  process. 

In  Letchford  v.  Gary,  62  Miss.  791,  (bis 
court  stated  tbe  point  Involved  thus: 

"Mrs.  Gary  bases  her  right  to  the  homestead 
on  tbe  ground  that  she  actually  resided  upon 
tbe  land  before  tbe  sale,  and  since,  but  her  pos- 
session did  not  begin  until  after  the  recovery  of 
the  judgments  under  which  the  sheriff  sold  and 
Letchford  became  the  purchaser.  Letchford 
claims,  on  the  other  hand,  that  tbe  judgments 
under  which  he  purchased  were  liens  upon  tbe 
land  before  Mrs.  Cary  took  up  her  residence 
upon  them,  and  that  her  occupation  cannot  di- 
vest the  lien." 

Citing  Trotter  v.  Dobbs,  38  MIs&  198.  tbe 
court  confirmed  Mrs.  Gary's  right  to  the  eX' 
emption. 

Thus  far  tbe  decisions  of  our  court  were 
based  upon  claims  of  the  homestead  right  as 
against  judgment  and  execution  liens.  In 
the  present  case,  a  specific  lien  to  pay  a  spe- 
cific indebtedness  was  fixed  upon  tbe  land, 
and  a  commissioner  to  sell  the  land  was  ap- 
pointed by  tbe  court  for  tbe  express  pur- 
pose of  Uquidating  the  indebtedness  of  ap- 
pellants. 

In  Woods  V.  Bowles,  92  Miss.  848,  46  South. 
414,  131  Am.  St  Rep.  659,  considering  tbe 
precise  point  here,  the  court  approved  Dullon 
V.  Harkness,  80  Miss.  9,  31  South.  416,  92  Am. 
St.  Rep.  563,  wherein  it  was  held  that  there 
was  no  difference  between  Judgments  at  law 
and  decrees  In  equity  as  to  this  right,  and 
used  this  language: 

"In  the  case  now  before  the  court  the  conten- 
tion is  that,  because  the  claims  forming  the 
foundation  of  the  decree  were  for  rents  and  prof- 
its due  the  appellants  and  arising  out  of  the 
common  estate  owned  by  them  before  partition, 
and  because  the  court  in  making  the  decree  for 
partition  in  kind  adjudged  certain  amounts  to 
be  due  appellants  as  rents  and  profits  owing 
them  by  appellee,  and  made  the  sum  so  adjudged 
a  charge  upon  the  separate  interest  of  appellee 
after  partition,  a  different  rule  is  to  he  applied. 
We  cannot  assent  to  this.  Tbe  decree  is  subject 
to  be  defeated  in  its  execution  by  the  same 
things  which  would  defeat  any  other  decree  or 
judgment." 

Dullon  V.  Harkness,  supra,  seems  to  be 
peculiarly  applicable  to  tbe  Instant  case.  In 
that  case  this  court  quotes  with  approval  the 
following  language  taken  from  the  opinion 
of  tbe  court  in  Kuevan  t.  Specker,  11  Bush 
(Ky.)  8,  viz.: 

"These  appellees  are  asking  now  to  subject  the 
property  to  the  payment  of  tiieir  debts,  upon  the 
ground  that  the  conveyance  to  the  son  was 
fraudulent  and  void  as  to  creditors ;  and,  if 
made  liable  by  the  chancellor,  it  must  be  for  the 
reason  that  it  is  still  the  property  of  'Theodore 
Kuevan,  the  debtor.  If  his  property,  himself 
and  wife  being  still  in  possession,  the  creditors 
will  not  be  allowed  to  say  that  he  can  subject 
it  to  satisfy  our  demands  because  he  is  still  the 
owner,  and  at  the  same  time  deny  his  right  to 
a  homestead  for  tbe  reason  that  he  is  not  tbe 
owner.  If  the  property  is  made  liable  for  The- 
odore Kuevan's  debts  for  the  reason  that  the 
conveyance  is  fraudulent  and  void,  it  must  be 
sold  subject  to  tbe  exemptions  made  by  law  for 
the  benefit  of  the  debtor.    *    •    •   A  fraudulent 
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conveyance  does  not  enlarge  the  rights  of  cred- 
itors, bat  only  leaves  them  to  enforce  such 
rights  as  if  no  conveyance  had  been  made." 

Meyer  Bros.  y.  Fly,  63  Soutb.  227,  is  not 
applicable  to  the  facts  of  this  case.  That 
case  went  off  on  the  citizenship  and  residence 
of  the  claimant  to  the  homestead  right 

We  have  reviewed  the  leading  cases  decid- 
ed by  this  court  which  are  pertinent  to  the 
issues  presented  in  the  present  case.  There 
was  at  one  time  some  disposition  to  question 
the  reasoning  of  the  court  in  Trotter  v. 
Dobbs,  supra ;  but  it  Is  certain  now  that  the 
rule  announced  in  that  case  is  the  finally 
settled  law  of  this  state.  It  Is  also  finally 
settled  that  specific  liens  fixed  by  the  decrees 
of  courts  of  equity  have  no  greater  force  upon 
homestead  rights  than  Judgments  pronounced 
by  and  executions  Issuing  from  law  courts. 

Woods  T.  Bowles,  supra,  and  Dulion  ▼. 
Harkness,  supra,  are  on  all  fours  with  the 
present  case. 

If  the  claimant  ts  otherwise  within  the 
statute,  and  is  in  the  occupancy  of  the  home- 
stead before  it  is  sold  under  execution  or  de- 
cree, his  claim  is  complete.  It  is  the  policy 
of  the  law  to  encourage  the  acquirement  of 
homes,  and  creditor's  rights  to  collect  their 
dues  from  their  debtors  is  subordinate  to  the 
rights  of  the  family.  In  all  contracts  made 
in  this  state  is  written  the  exemption  stat- 
ute, and  no  creditor  has  a  right  to  complain. 

Affirmed. 


PRICE  v.  VON  SEUTTEB.     (No,  16608.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1915.) 

Appeal  from  Circuit  Court,  Harrison  Coun- 
ty:  T.  H.  Barrett,  Judge. 

Action  between  George  C.  Price  and  C.  J. 
Von  Seutter.  From  the  Judgment,  Price  ap- 
peals.    Affirmed. 

Neville  &  Morse,  of  Gulfport,  for  appellant 
Bowers  &  Griffith,  of  Gulfport  for  appellee. 

PER  CURIAM.     Affirmed. 


YAZOO  &  M.  V.  R.  CO.  t.  STRAAS. 

(No.   16603.) 

(Supreme  Court  of  Mississippi.    Feb.  22,  1015.) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  E.  B.  Brown,  Judge. 


Action  between  the  Tazoo  ft  Mississippi 
Valley  Railroad  Company  and  B.  Straas. 
From  the  judgment,  the  Railroad  Compimj 
appeals.    Affirmed. 

Mayes  &  Mayes,  of  Jaclison,  for  appellant 
Torrey  &  Logan,  of  Fayette,  for  appellee. 

PER  CURIAM.     Affirmed. 


NEW  ORLEANS,  M.  ft  a  It  CO.  t.  BBO- 

GAN  et  aL    (No.  16516.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1015.) 

Appeal  from  Circuit  Court  Jones  County; 
P.  B.  Johnson,  Judge. 

Action  between  the  New  Orleans,  Mobile  * 
Chicago  Railroad  Company  and  Mrs.  Sallie 
Brogan  and  others.  From  the  Judgment  th» 
Railroad   Company  appeals.     Affirmed. 

Flowers,  Brown  &  Davis,  of  Jackson,  for 
appellant.  C.  S.  Street  and  Goode  Montgom- 
ery, both  of  Laurel,  for  appellees. 

PER  CURIAM.    Affirmed. 


CHAMBLISS  V.  NEW  ORLEANS,  M.  ft  a 

R.  CO.    (No.  16518.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  19150 

Appeal  from  Circuit  Court  Jones  County; 
P.  B.  Johnson,  Judge. 

Action  between  R.  A.  Gbamblias  and  the 
New  Orleans,  Mobile  &  Oiicago  Railroad  (7om- 
pany.  From  the  judgment  Chamblisa  appeals. 
Affirmed. 

Bullard  &  Gavin,  of  Laurel,  and  R.  S.  Hall 
and  E.  B.  Taylor,  both  of  Hattiesburg,  for  ap- 
pellant Flowers  &  Brown,  of  Jackson,  for  ap- 
pellee. 


PER  CURIAM.    Affirmed. 


TAZOO  ft  M.  V.  R.  CO.  t.  JAMES. 

(No.  16522.) 
(Supreme  Court  of  Mississippi.    Feb.  22,  1915.) 

Appeal  from  Circuit  Court,  Claiborne  Coun- 
ty:   H.  O.  Mounger,  Judge. 

Action  between  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  and  Martha  James,  by 
next  friend,  etc.  From  the  Judgment  the  rail- 
road company  appeals.    Affirmed. 

Mayes  i&  Mayes,  of  Jackson,  for  appellant 
J.  McC.  Martin  and  R.  B.  Anderson,  both  of 
Port  Gibson,  for  appellee. 

PER  CURIAM.    Affirmed. 
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(190  Ala.  OS) 
HAHRIS  T.  HARRIS  et  aL     (No.  627.) 

(Sapreme  Conrt  of   Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec  17,  1014.) 

1.  FOKCIBLK     ENTBT     ARD     DKTAINEB     «=>4r- 

Dkfinition. 

"Forcible  entry  and  detainer,"  though 
originally  a  public  offense  in  England,  is  a 
tort  in  the  United  States  to  be  redressed  by  a 
civil  action,  summary  in  its  forms  and  machin- 
ery, by  which  the  plaintiff  seeks  to  gain  poe- 
■ession  of  real  property  which  has  been  tor^ 
tiously  taken  or  is  tortiously  withheld,  being 
purely  possessory  in  character  and  not  main- 
tainable unless  plaintiff  hag  bad  prior  posaes- 
rion;    title  being  not  properly  in  issue. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  g;  5-22;  Dec. 
Dig.  (8=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Forcible  Entry  and 
Detainer.] 

2.  FoBciBLC   Entby  and   Dbtaikbhi  4=»11— 

ENTRT  BT  FOBCB  OB  TnBEATS— Deuand. 

Code  1907,  §  4262,  in  defining  forcible  en- 
try and  detainer  and  specifying  what  force 
may  be  considered  sufficient,  declares  that  it 
shijl  be  sufficient  if  entry  is  made  by  threats 
of  violence  to  the  party  in  possession  or  by 
such  words  or  actions  as  have  a  tendency  to 
excite  fear  or  apprehension  of  danger.  Beld 
that,  where  there  were  no  contractual  rela- 
tions between  the  parties  and  defendant  en- 
tered by  force  or  threats,  no  demand  for  pos- 
session was  necessary  to  entitle  plaintia  to 
sue. 

[Ed.  Note. — For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  gS  52-56 ;  Dec. 
Dig.  «=»11.] 

8.  FORCIBLK    ENTBT    AND    DeTAINKB    «=>34— 

Entry— FoBCE— Question  fob  JuBnr. 

In  an  action  for  forcible  entry  and  de- 
tainer, whether  defendant  entered  by  threats 
of  violence  or  by  words  or  actions  having  a 
tendency  to  act,  excite  fear  or  apprehension  of 
danger,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  {  157;  Dec. 
Dig.  «=s>34.] 

4.  Fobciblb  Entby  and  Dktaineb  ^=>29— 

TirxB— Lease. 

In  an  action  for  forcible  entry  and  detain- 
er against  a  mere  trespasser,  plaintiffs'  lease, 
under  which  they  were  entitled  to  possession, 
was  irrelevant  under  Code  1907,  jj  4271,  provid- 
ing that  in  such  action  the  ments  of  the  title 
cannot  be  inquired  into. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  fg  134-140, 
147;   Dec.  Dig.  «=929.] 

6.   IiANDLOBO     AND     TENANT     4=924— LEAflB— 

Descbiption. 

Where  a  lessor,  having  occupied  a  certain 
77  acres  of  land  in  M.  county  for  several  years 
and  had  no  other  land  than  that  so  occupied, 
leased  "his  place"  to  plaintiffs,  the  lease  was 
not  void  for  uncertainty  of  description. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |{  61-«5;  Dec.  Dig. 
«=324.] 

6.  Appeal  and  Ebbob  «=9231— Genebal  Ob- 
jections—Amendment  or  Pleadings. 
A  general  objection  to '  the  allowance  of 
an  amendment  to  the  complaint,  to  wit,  "de- 
fendant objected,"  was  insufficient  to  preserve 
any  question  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {§  1299,  1352;  Dec.  Dig. 
<8=>231.3 


7.  FoBoiBLE  Entry  and  DETAimcB  «:»12— 
Pleading— Amendment, 

Where,  In  forcible  entry  and  detainer, 
plaintiffs  claimed  under  a  lease  from  the  own- 
er, and  defendant  as  to  them  was  a  mere  tres- 
passer or  intruder,  he  could  not  complain  of 
the  court's  refusal  to  permit  him  to  show  that 
one  of  the  plaintiffs  had  made  another  or  dif- 
ferent contract  with  the  landowner. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  U  57-63;  Dec. 
Dig.  «=»12.] 

8.  Foboible  Entby  and  Dstainkb  «=94&— 
Right  to  Allege  Ebbob— Prejudice. 

Where,  in  forcible  entrr  and  detainer,  the 
lease  under  which  plaintiu  claimed  was  ir- 
relevant as  against  defendant  who  was  a  tres- 
passer, a  charge,  that  for  plaintiffs  to  recover 
the  jury  must  be  reasonably  satisfied  that  the 
land  was  leased  by  plaintiffs  under  the  alleged 
written  agreement  from  the  owner,  placed  on 
plaintiffs  a  burden  whi<^  they  were  not  legally 
required  to  bear,  but  of  whidi  defendant  could 
not  complain. 

[Ed.  Note.— For  other  cases,  see  Forcible 
Entry  and  Detainer,  Cent  Dig.  H  169-182; 
Dec.  Dig.  <8=>43.] 

Appeal  from  Circuit  Court,  Macon  County ; 
S.  L.  Brewer,  Judge. 

Forcible  entry  and  detainer  by  Lewis  Har- 
ris and  others  against  Charles  Harris.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant 
H.  P.  Merrltt,  of  Tuskegee,  for  appellees. 

GARDNER,  J.  This  Is  an  action  of  for- 
cible entry  and  detainer,  by  appellees  against 
appellant  The  complaint  contained  one 
count,  which  was  substantially  in  code  form, 
for  the  above  cause  of  action.  The  proof 
shows  without  conflict  that  the  appellees 
were  in  the  actual,  peaceable  possession  of 
the  77  acres  of  land  sued  for,  at  the  time  the 
appellant  went  Into  possession,  and  had  been 
in  such  tiossesslon  for  some  few  years  prior 
thereto.  The  appellees  were  tenants  of  one 
Hezekiah  Harris,  the  owner  of  the  land. 
Appellant  Is  the  son  of  said  Hezekiah,  and 
he  seems  to  have  asserted  his  right  of  entry 
Into  possession  upon  a  rental  or  lease  from 
his  father,  the  owner.  Appellant  and  appel- 
lees had  entered  into  no  agreement  whatever, 
as  to  the  land,  and  were  therefore  strangers 
as  to  this  land,  so  far  as  any  contractual  re- 
lations were  concerned.  The  testimony  of  ap- 
pellant shows  that  after  he  rented  the  land, 
occupied  by  appellees,  from  his  father,  he 
proceeded  to  haul  lumber  onto  It,  and  built  a 
house  and  cultivated  the  land,  and  has  since 
continued  in  possession;  and  that  appellees 
were  In  possession  at  the  time  he  so  acquir- 
ed the  land,  and  that  appellees  have  had  no 
possession  thereof  since.  He  Insists  that  he 
made  no  threats,  and  did  not  know  appellees 
had  a  lease  on  the  land;  that  they  offered 
no  objection;  and  that  he  "thought  every- 
thing was  all  right."    To  quote  the  witness: 

"I  went  on  that  land  and  took  it,  when  they 
had  used  it  for  nine  years,  and  they  never  said 
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nothing  about  it,  never  opened  their  moaths, 
old  man  Lewis  or  Frank. 

The  parties  to  the  suit  were  closely  related. 
The  owner  of  the  land,  Hezeklah  Harris,  was 
the  father  of  Charlie  Harris,  the  appellant, 
the  brother  of  appellee,  Lewis  Harris,  and 
the  uncle  of  Frank  Harris.  Hezekiah  Har- 
ris, the  owner,  was  not  a  party  to  this  suit. 
There  was  no  proof  of  demand  made  for  pos- 
session before  the  suit  was  brought.  The  tes- 
timony for  the  appellees  tends  to  show  that 
appellant  made  use  of  certain  threats  in  tak- 
ing possession  of  the  land,  and  that  objection 
was  made  to  his  entry. 

We  take  the  following  excerpts  from  the 
testimony  of  witness  Lewis  Harris: 

"Charlie  Harris,  •  *  •  he  went  on  the 
land  and  began  hauling  lumber  in  December, 
some  time,  year  before  last.  I  bad  a  conver- 
sation with  him  about  it.  I  spoke  to  liim 
about  it.  I  told  him  that  we  had  it  leased 
for  eight  years,  and  we  had  a  right  to  carry 
the  lease  out.  I  told  him  he  had  no  right  to 
disturb  us  because  we  bad  leased  it  for  eight 
years,  and  it  was  right  we  should  carry  it  out. 
He  said  he  was  going  to  cultivate  it,  or  spill 
blood." 

To  the  question,  "Did  he  have  any  weapon 
at  that  time?  the  witness  answered: 

"Well,  in  hauling  the  lumber  I  have  seen  him 
pass  by  my  gate  with  a  gun  laying  across  his 
Wagon.  That  was  the  time  he  made  that  dec- 
laration to  me.  He  was  hauling  lumber  on 
the  land.  •  •  •  He  had  a  weapon  on  his 
wagon  when  he  was  hauling  lumber.  He  car- 
ried it  along  before  Christmas,  a  double-bar- 
rel shotgun.  After  I  told  him  I  had  it  leased, 
and  (you)  did  not  want  to  be  disturbed,  he  said 
he  was  going  to  have  it  if  he  had  to  spill  blood; 
that  was  some  time  between  November,  year 
before  Inst,  and  January,  last  year.  Some 
time  in  January  he  got  the  land,  took  it  from 
me,  went  into  possession  of  it,  kept  it,  has  it 
now,  had  it  when  Frank  and  I  brought  this 
suit." 

[1]  "Forcible  entry  and  detainer  was  a  pub- 
lic olTense  in  England,  made  so  by  statute.  4 
BU.  Com.,  148 ;  1  Russ.  on  Gr.  421.  In  this, 
as  in  many  other  states  of  the  L'nion,  it  is  a 
tort,  to  be  redressed  by  a  civil  action,  which  the 
statute  givea  It  is  an  action  summary  in  its 
forms  and  machinery,  to  regain  possession  of 
realty,  which  has  been  tortiously  taken,  or  is 
tortiously  withheld.  It  is  purely  possessory, 
and  cannot  l>e  maintained  unless  the  plaintiff 
has  luid  prior  possession.  Title  cannot  be  in- 
quired into."  Welden  v.  Schlosser,  74  Ala. 
356. 

Speaking  by  way  of  definition  of  the  same 
subject,  it  was  said  In  Knowles  v.  Ogletree, 
96  Ala.  555,  12  South.  397: 

"  'Forcible  entry  and  detainer,'  as  generally 
defined,  is  essentially  an  action  given  to  pro- 
tect the  actual  possession  of  real  estate  against 
unlawful  and  forcible  invasion,  to  remove  occa- 
sion for  acts  of  violence  in  defending  such 
possession,  and  to  punish  breaches  of  the  peace 
committed  in  the  entry  upon  or  the  detainer 
of  real  property.  •  •  •  Neither  the  question 
of  title  nor  of  the  right  of  entry  or  of  pos- 
session is  involved  in  the  issue,  the  gist  of  the 
action  being  the  entry  and  detainer  by  force 
and  violence,  and  the  ousting  from  a  peaceable 
possession  contrary  to  law.  •  •  •  The  le- 
gal effect  of  the  statute  is  that,  if  the  dis- 
seisor enters  by  force  or  threats,  no  demand 
is  necessary  before  communring  the  action; 
but  if  he  takes  possession  'by  entering  peace- 
ably,'  then,   in  order  to   support  the   action, 


there  must  ba  a  demand  of  possession  and  un- 
lawful refusal  thereof,  or  force  or  threats  used 
in  'turning  or  keeping  the  party  oat  of  pos- 
session.' " 

The  above  authority  cites  the  case  pf 
Horseflled  v.  Adams,  10  Ala.  9,  from  which 
we  take  the  following  extracts  having  refer- 
ence to  the  statute  of  forcible  entry  and  de- 
tainer: 

"It  is  evident  the  chief  object  of  the  sUtnte 
is  to  maintain  the  party  having  the  actual  pos- 
session, against  the  entry  of  one  whose  right 
of  possession,  or  of  re-entry  has  not  been  con- 
ceded by  him.  •  *  *  The  possession  at  the 
time  of  intrusion  is  the  only  mattwr  which  is 
permitted  to  ^  the  subject  of  investigation. 
All  questions  as  to  the  ultimate  title  or  as 
to  the  right  of  possession,  as  distinguished  from 
the  actual  possession,  are  excluded  from  tlie 
jury." 

See,  also: 

"Generally  speaking,  forcible  entry  and  de- 
tainer is  a  remedy  for  the  protectiou  of  the 
actual  possession  of  realty,  whether  rightful  or 
wrongful,  against  forcible  invasion,  its  object 
being  to  prevent  disturbances  of  the  putriie 
peace,  and  to  forbid  any  person  righting  him- 
self by  his  own  hand  and  by  violence;  and 
therefore  ordinarily  the  only  matters  involved 
are  the  possession  of  plaintiff  and  the  use  of 
force  by  defendant"    19  Qyc.  1124. 

[2]  Oar  statute  (Code  1907,  {  4262)  In  de- 
fining forcible  entry  and  detainer,  and  speci- 
fying what  force  may  be  considered  suflSdent, 
says,  among  other  things: 

"By  tlireats  of  violence  to  the  party  in  pos- 
session, or  by  such  words  or  actions  as  liave  a 
tendency  to  excite  fear  or  apprehension  of  dan- 
ger." 

As  appears  from  the  quotation  from 
ICnowles  V.  Ogletree,  supra,  where  the  entry  Is 
by  force  or  threats,  no  demand  for  possession 
is  necessary  t>efore  commencing  the  action. 
In  the  instant  case  there  was  no  oontractoal 
relation  between  these  parties,  no  existing 
relation  of  landlord  and  tenant  The  snit 
Is  brought  under  the  provisions  of  section 
4262  of  the  Code  of  1907,  the  following  sec- 
tion (4263),  relating  to  unlawful  detainer, 
having  no  relation  of  course  to  the  case. 
From  this  record  it  appears,  in  the  light  of 
the  foregoing  authorities,  that  there  were 
but  two  questions  for  the  determination  of 
the  jury.  The  first  was  whether  the  plaintiffs 
in  the  suit  liad  actual,  peaceable  possession 
at  the  time  of  the  entry  of  the  defendant; 
and,  second,  whether  or  not  the  defendant 
had  entered  by  force,  that  is — in  this  case — 
as  "by  threats  of  violence  to  the  party  In 
possession,  or  by  snch  words  or  actions  as 
have  a  tendency  to  excite  fear  or  apprehen- 
sion of  danger." 

[3]  The  first,  the  actual,  peaceable  pos- 
session of  the  plaintiffs,  was  admitted  by  the 
defendant  on  the  trial.  That  was  at  least 
without  dispute.'  The  testimony  of  one  of 
the  plaintlSs,  from  which  we  have  above 
taken  some  quotations,  was  clearly  soffldent 
for  submission  to  the  Jury  of  the  second 
question — that  of  force,  by  threats,  etc., 
made  by  defendant  upon  effecting  the  entry. 
Mallon  T.  Moog,  121  Ala.  303.  26  South.  683; 
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Ladd  V.  Dnhrcca,  4B  Ala.  421 ;  Farley  v.  Bay 
Shell  Road  Co.,  125  Ala.  184,  27  South.  770. 

[4]  In  a  case  of  this  character  the  merits 
of  the  title  csnnot  be  Inquired  Into.  C!ode 
1907,  I  4271.  The  plalntifTs  offered  In  evi- 
dence a  lease  from  the  said  Hezeklah  Harris. 
The  defendant  objected  to  Its  introduction 
upon'  the  ground  that  Its  execution  had  not 
been  proven,  but  upon  no  other  ground. 
There  was  due  proof  of  its  execution  by  at- 
testing witness  Borom,  and  its  execution  was 
admitted  by  the  lessor  when  called  as  a  wit- 
ness for  the  defendant.  This  objection,  be- 
sides, is  not  arguad  in  brief  of  counsel.  Un- 
der the  fiicts  as  disclosed  by  this  record, 
the  lease  was  Irrelevant  and  immaterial. 
But  there  was  no  objection  to  Its  Introduc- 
tl<m  on  this  ground,  and  indeed  its  irrelevan- 
cy is  not  argued  by  counsel  in  brief.  The 
only  objection  to  its  introduction  was  not 
well  taken,  and  in  this  situation  the  trial 
court  cannot  be  held  in  error  for  its  ruling. 

[I]  After  the  plaintiffs  rested  their  case, 
defendant,  it  seems,  moved  the  court  to  ex- 
clude the  lease  upon  the  ground  that  it  is 
void  for  uncertainty  in  description  of  the 
place  leased,  and  upon  this  ground  only. 
This  insistence  is  urged  here. 

The  instrument  shows  that  the  lessor 
leased  "his  place"  to  the  lessees. 

"Generality  and  Indefinlteneas  of  description 
will  not  avoid  a  conveyance.  It  is  uncertainty 
that  will  not  be  removed  when  the  convey- 
ance la  read  in  the  light  of  the  circumstances 
surrounding  the  parties  at  the  time  it  was  en- 
tered into,  and  their  manifest  design  is  con- 
sidered."   ElUs  V.  Martin,  60  Ala.  394. 

There  was  evidence  tending  to  show,  not 
only  that  the  lessees  were  then,  and  had 
been  for  some  years,  occupying  this  77  acres 
of  land  as  tenants  of  the  lessor,  but  that  this 
77  acres  of  land  in  Macon  county  was  all 
the  land  owned  by  the  lessor.  We  do  not 
think  it  can  be  said  that  the  Instrument  was 
void  on  Its  face  for  uncertainty  of  descrip- 
tion. Chambers  v.  RingstafT,  69  Ala.  140; 
Ellis  V.  Martin,  supra;  Boykin  v.  Bank,  72 
Ala.  271,  47  Am.  Rep.  408.  Reversible  wrror 
cannot  therefore  be  predicated  upon  the  rul- 
ing of  the  court  overruling  the  motion. 

[I]  During  the  progress  of  the  trial,  the 
court  permitted  an  amendment  of  the  com- 
plaint by  adding  a  count  claiming  reason- 
able rental  value  of  the  land  sued  for,  dur- 
ing the  pendency  of  the  appeal  to  the  circuit 
court.  The  bill  of  exceptions  recites  that 
the  "defendant  objected." 

In  Farley  v.  Bay  Shell  Road  Co.,  125  Ala. 
184,  27  South.  770,  it  Is  said : 

"To  put  the  court  in  error  in  allowing  an 
amendment,  the  amendment  offered  must  not 
only  be  an  improper  one,  but  there  must  be 
made  the  specific  objection  which  renders  it 
improper  at  the  time.  A  mere  general  objec- 
tion will  not  be  sufficient." 

The  objection  here  was  general,  and  the 
above  authority  is  directly  in  polnx.  How- 
ever, it  might  be  added  that  a  judgment  for 
rent  in  such  cases  is  not  dependent  upon  the 


complaint  Code  1907,  f  4282 ;  Helton  v.  Ft 
Gaines  Oil  Co.,  39  South.  925. 

A  continuance  was  insisted  upon,  in  the 
court  below,  on  account  of  this  amendment. 

[7]  It  requires  no  argninient  to  show  that 
there  was  no  error  in  the  court's  refusing  to 
continue  the  case  on  this  account  We  think 
the  authorities  from  which  we  have  herein 
quoted  demonstrate  that  so  far  as  disclosed 
by  the  record,  any  lease,  either  to  the  plain- 
tUts  or  to  the  defendant,  was  irrelevant  and 
Inimaterlal.  The  defendant  so  far  as  any 
contractual  relation  was  concerned,  was  a 
stranger  to  the  plaintiffs,  a  mere  trespasser, 
an  intruder,  and  he  cannot  complain  at  the 
refusal  of  the  court  to  permit  him  to  show 
that  one  of  the  plaintiffs  had  made  another 
or  different  contract  with  the  owner.  That 
was  a  matter  with  which  be  was  not  con- 
cerned. 

[I]  The  defendant  reserved  an  exception 
to  that  portion  of  the  oral  charge  of  the 
court  wherein  the  court  charged  that  for 
the  plaintiffs  to  recover,  the  jury  must  be 
reasonably  satisfied  that  the  land  in  question 
was  leased  by  the  plaintiffs  under  the  writ- 
ten agreement  from  Hezeklah  Harris.  We 
have  shown  that  this  lease  was  irrelevant 
and  therefore  no  burden  rested  upon  the 
plaintiffs  to  show  such  lease.  The  portion 
of  the  charge  referred  to  placed  upon  the 
plaintiffs  a  burden  not  required  by  the  law. 
This  was  a  matter  of  which  the  plaintiffs 
alone  could  complain.  ■  Clearly,  the  defoid- 
ant  could  not 

What  we  have  here  said  we  think  suffi- 
ciently shows  that  there  was  no  reversible 
error  committed  by  the  trial  court  as  dis- 
closed by  any  assignment  of  error  treated  by 
counsel  for  appellant  in  brief,  and  we  deem 
it  unnecessary  to  discuss  each  insistence  sep- 
arately, made  by  counseL 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

McCLELLAN,  SATRS;  and  DB  GRAF- 
FENRIED,  JJ.,  concur. 


(190  A1&.  6U) 

BARRETT  ▼.  BBOWNLEB,    (No.  845.) 

(Supreme  Court  of  Alabama.    Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  ExEouTXOH    ®=>78  —  FoBX  —  OuisBion    of 
Pabties. 

An  execution  reciting  that  "you  caused  to 
be  made  the  sum  of  $100  judgment,    *    •    * 

which recovered  of  him  on  April  7, 1890," 

etc,  failing  to  show  in  whose  favor  it  was  is- 
sued, was  void. 

[Ed.  Note.— For  other  cases,   see  Execution, 
Cent  Dig.  {  174;   Dec.  Dig.  <S=>78.] 

2.  CouBTS  «=»91— Opinions— Stake  Decisis. 

A  decision  that  an  execution  not  showing 
in  whose  favor  it  was  issued  was  void,  having 
stood  undisturbed  for  more  than  26  years,  wiU 
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uot  be  OTertuIed,  nnder  the  rule  of  stare  de- 
cisis, though  criticized. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  §{  813,  325,  326;   Dec  Dig.  «=>91.] 

Appeal  from  City  Court  of  Birmingham; 
Jolm  G.  Pugli,  Judge. 

EJectinent  by  William  F.  Barrett  against 
Bannister  Brownlee.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Plaintiff  introduced  final  certificate  of  en- 
try from  United  States  to  Benjamin  Brown- 
lee, including  tbe  lands  sued  for,  and  patent 
from  tlie  government  to  Benjamin  Brownlee 
to  the  same  land.  Plaintiff  further  Intro- 
duced the  transcript  of  a  cause  determined 
in  the  circuit  court  of  Jefferson  county, 
wherein  William  Kirkpatrlck  brought  suit 
and  recovered  Judgment  against  Benjamin 
Brownlee  for  penalty  for  cutting  trees,  to- 
gether with  execution,  which  was  as  follows 
(omitting  formal  part): 

"Ton  are  hereby  commanded  that  of  tbe  )!Oods 
and  chattels,  lands  and  tenements  of  Benjamin 
Brownlee,  you  caused  to  be  made  the  sum  of 
$100  judgment,  and  $33  costs,  which  re- 
covered of  him  on  April  7,  1890,"  etc. 

The  levy  following  on  the  land  here  sued 
for,  notice  of  sale,  and  sheriff's  deed  convey- 
ing same  to  Tx>uis  L.  Dean,  deed  from  Louis 
L.  Dean  to  William  and  Evelyn  Kirkpatrlck 
for  the  same  land,  and  deed  from  William 
Kirkpatrlck  to  William  F.  Barrett,  plaintiff, 
togetiier  with  the  will  of  Kirkpatrlck,  leav- 
ing all  his  property  to  Barrett 

W.  T.  Hill  and  James  A.  Mitchell,  both  of 
Birmingham,  for  appelliuit.  Allen  ft  Bell,  of 
Birmingham,  for  appellee. 

DE  GRAFFENRIED,  J.  [1,  2]  In  the  case 
of  Cooper  ft  Co.  v.  Jacobs  ft  Belsinger,  82 
Ala.  411,  2  South.  832,  this  court,  through 
Somerville,  J.,  said: 

"The  execution  issued  by  the  justice  of  the 
peace,  Hilton,  was  properly  excluded  from  ad- 
mission in  evidence,  being  void  on  its  face.  It 
fails  to  show  in  whose  favor  it  was  issued,  and 
amounted  to  nothing  more  than  a  roving  com- 
mission to  any  constable  of  the  county  to  make 
a  certain  sum  of  money  ont  of  the  goods  and 
chattels  of  Hayes  ft  Roberts.  The  indorsement 
on  the  back  of  the  execution  was  no  part  of  it 
and  cannot  be  looked  to  in  aid  of  this  fatal  de- 
fect" 

The  above  decision  has  stood  undisturbed 
as  the  law  of  this  state  for  more  than  25 
years,  and  while  it  has  been  somewhat  criti- 
cized by  other  courts  (Collins  v.  Hlnes,  100 
Tex.  304,  99  S.  W.  400,  and  McGuire  v.  Qal- 
ligan,  S3  Mich.  453,  19  N.  W.  142),  and  while, 
since  its  rendition,  this  court  had  indicated 
a  disposition  to  treat  mere  clerical  errors 
or  omissions  in  execution  with  more  liberal- 
ity than  is  indicated  in  the  above  decision 
(De  Loach  v.  Robblns,  102  Ala.  288,  14  South. 
777,  48  Am.  St  Rep.  46),  nevertheless  the 
point  decided  in  the  above  case  was  involved 
In  it,  and  In  this  case  we  inust  either  fol- 
low that  case  or  overrule  it    The  doctrine 


of  stare  decisis  protects  society  from  tbe  un- 
certainty of  fluctuating  Judicial  decisions  and 
renders  certain  the  "great  landmarks  of  prop- 
erty." The  above  dedsioa  was  adopted  by 
what  is  regarded  by  tbe  legal  profession  as  a 
great  court,  and  we  are  not  disposed  to  dis- 
turb it  Snider  v.  Burks,  84  Ala.  67,  4  South. 
225;  Morton's  Case,  79  Ala.  616;  Herstein 
V.  Walker,  85  Ala.  37,  4  South.  262;  Far- 
rior's  Case,  92  Ala.  176,  9  South.  532,  12  L. 
R.  A.  856. 

As  we  have  reached  the  above  conclnslon, 
it  is  unnecessary  for  us  to  consider  any  of 
the  other  questions  presented  by  tills  record. 
The  Judgment  of  the  trial  ooort  is  affirmed. 

Affirmed. 

ANDERSON,  C  J.,  and  McOLMiLAM  ami 
MAXFIELD,  JJ.,  concur. 
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ROBINSON  ft  CO.  V.  COSNBB  (LEWIS, 
Warrantor). 

(Supreme  Court  of  Louisiana.     June  8,   1914. 
On  Rehearing,  Jan.  25,  1916.     Dissent- 
ing Opinion  Feb.  19,  1915.) 

(ByUabut  ty  tKe  Court.) 

1.  Taxattow  ®=>725  —  SAUt  —  REnsitFTioiT — 
What  Constitutbs — Mostoaoes. 

An  instrument  purporting  to  be  a  sale  of 
property  from  a  tax  purchaser  to  the  owner,  bat 
made  within  the  delay  allowed  for  redemption, 
and  for  a  price  about  equal  to  the  amount  paid 
by  such  purchaser,  pins  the  interest  and  penal- 
ties  allowed  by  law,  is  a  redemption  which 
leaves  the  mortgages  resting  upon  tbe  property 
unaffected. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  {J  1445-1447 ;   Dec.  Dig.  «s»725.] 

2.  BANKBtTPTCT    «=»196— PSXTnON    AND    DlB- 
OHABOB— EFnCCT  ON   JT7DICIAI.  MOBTOAOE. 

A  judicial  mortgage,  inscribed  more  than 
four  months  prior  to  the  filing  of  a  petition  in 
bankruptcy  against  the  mortgage  debtor,  is  un- 
affected by  such  petition  or  by  the  subseqaent 
discharge  of  the  bankrupt 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {{  3U6-316;   Dec.  Dig.  «=>19«.] 

8.  JnnoMXNT  «=>784— Judicial  Mobtoao»> 

Pbiokitt  of  Libnb. 

A  Judicial  mortgage  is  unaffected  by  a 
claim  of  privilege  for  the  price  of  improve- 
ments placed  upon  real  estate,  where  the  claim 
is  unrecorded,  tbe  judgment  for  the  price  fails 
to  specify  the  particular  property  upon  which 
such  privilege  bears,  and  is  recorded  m  the  con- 
veyance, and  not  in  the  mortgage,  tx>ok,  and 
the  entire  property  is  appraised  and  sold  in 
globo.  ' 

[Ed.  Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  U  1353-1367;   Dec.  Dig.  «=»f84.] 

4.  Execution  «b»272  —  Exehftionb  —  CXaih 
AT  Sale— SuincntNCT. 

A  verbal  statement  on  l>elui1f  of  the  owner, 
made  at  sheriff's  sale  of  his  property,  that  he 
will  insist  npon  his  homestead  ri^nta,  is  without 
effect  when  followed  by  inaction  for  several 
years  and  until,  after  the  distribution  by  tbe 
sheriff  of  the  proceeds,  a  controversy  arises 
among  creditors  as  to  the  legality  of  such  dis- 
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tribution,  and  the  owner  intervenes  merely  to 
favor  one  creditor  to  the  prejudice  of  another. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  §§  771,  781-788 ;  Dec.  Dig.  «=»272.] 
•6.  Homestead    ®=>ie9— Exemption— Waiver 

— SUFFICIENCT. 

A  verbal  waiver  of  homestead,  made  on  be- 
half of  the  husband  alone,  at  the  time  of  the 
public  sale  of  the  property,  is  ineffectual. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §  335;   Dec.  Dig.  ®=>169.] 

6.  Execution    ®=»322  — A djudicateb  — Pro- 
ceeds OF  Sale— Application. 

Where  the  seizing  creditor  becomes  the  ad- 
judicatee  of  property  sold  in  satisfaction  of  a 
senior  mortgage  and  vendor's  lien,  he  is  entitled 
to  retain  from  the  price  an  amount  sufficient  to 
pay  his  claim,  together  with  the  costs  of  the 
proceeding,  and,  if  there  be  any  surplus,  he  is 
required  to  apply  the  same  to  the  payment  of 
the  special  junior  mortgages,  if  any  there  be; 
but,  if  the  junior  mortgages  are  general,  be 
should  pay  the  surplus  to  the  sheriff,  to  be  ap- 
plied by  him  to  their  payment,  or,  as  it  has  been 
held,  he  may  deposit  it  In  court,  and  call  the 
mortgagees  in  to  litigate  their  respective  rights. 
[Ed.  Note. — For  other  cases,  see  Execution, 
Cent.  Dig.  |{  &4fr-855;    Dec.  Dig.  <8=>322.] 

7.  MoRTOAOEs  «=»590— Foreclosure— Sale- 
Cancellation  OF  MORTOAOES. 

The  sheriff  is  authorized  to  cancel  mortgag- 
es on  property  sold  by  him  only  when  the  price 
realized  is  insufficient  to  do  more  than  satisfy 
the  senior  mortgage  under  which  the  sale  is 
made  and  to  pay  the  costs  of  the  suit;  and 
there  is  no  law  which  authorizes  him,  or  any 
one,  to  cancel,  without  notice  to  the  mortgagee, 
a  general  mortgage,  so  long  as  there  exists  a 
fund  which  is  applicable,  or  may  he  applied, 
though  in  controversy  to  its  payment. 

[Ed.  Note. — For  other  cases,  see  Morteages, 
Cent.  Dig.  ${  1691,  1692 ;   Dec.  Dig.  «=>590.] 

8.  Mobtoages   ®=>568— Foreclosure — Sale- 
Proceeds  —  RionTS    of   Judicial    Mort- 

OAOEE8 — REUEDIES. 

Where,  as  the  result  of  a  sale,  In  satisfac- 
tion of  a  senior  mortgage  or  privilege,  there  is 
a  surplus  of  price,  attributable  to  the  payment 
of  junior  general  mortgages,  the  holders  of 
such  mortgages  may  assert  their  rights  either 
by  way  of  third  opposition  at  the  time,  or,  sub- 
sequently, by  way  of  the  hypothecary  action. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  1039-1646;    Dec.  Dig.  «=>56S.J 

O'Niell  and  Provosty,  JJ.,  dissenting. 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Jefferson  Davla;  A.  M. 
Barbe,  Judge.' 

Hypothecary  action  by  Robinson  &  Co. 
against'  George  W.  Cosner,  with  John  H. 
Lewis  as  warrantor.  From  judgment  for 
plaintiffs,  defendant  and  his  warrantor  ap- 
peal.    Affirmed  on  rehearing. 

Cline,  aine  &  Bell,  of  Lake  Charles,  for 
appellant  Cosner.  McCoy,  Moss  &  Knox,  of 
Lake  Charles,  for  appellant  liCwis.  J.  Shel- 
don Toomer,  of  Lake  Charles,  for  appellees. 

PROVOSTY,  J.  This  Is  an  hypothecary 
action  by  Robinson  &  Co.  against  Geo.  W. 
Cosner  to  enforce  a  judgment  obtained  by 
Robinson  &  Co.  against  one  Neely,  and  duly 
recorded  whUe  the  property  now  sought  to 
be  proceeded  against  stood  of  record  in 
Neely 's  name. 


Neely  failing  to  pay  the  credit  part  of 
the  price  of  the  sale  by  which  he  bad  ac- 
quired this  property,  his  vendor,  John  H. 
Lewis,  obtained  a  judgment  against  him,  and 
caused  a  fl.  fa.  to  Issue  on  it,  and  the  proper- 
ty to  be  seized  and  sold,  and  purchased  it  at 
the  sheriff's  sale.  He  subsequently  sold  it 
to  Cosner,  who  has  called  him  in  warranty 
to  defend  the  suit 

Included  In  this  judgment  for  the  ven- 
dor's claim  was  a  debt  which,  for  want  of 
registry,  was  not  secured  by  any  mortgage 
or  privilege  as  to  third  persons,  and  the  fi. 
fa.  was  issued  for  both  debts,  and  the  sale 
was  made  for  both.  Lewis'  bid  was  the 
only  one  made  at  the  sale,  and  was  for  the 
full  amount  called  for  by  the  writ;  that  la 
to  say,  for  the  full  amount  of  the  two  debts, 
plus  the  costs.  The  sherlfTs  deed  to  Lewis 
recited  that  the  price  of  the  adjudication 
was  paid  by  Lewis;  but  the  sheriff's  re- 
turn on  the  writ  shows  the  contrary,  since  It 
contains  the  statement  that  the  money  was  re- 
ceived from  Lewis  and  paid  to  his  attorney. 
As  a  matter  of  fact,  no  part  of  the  price  of 
the  adjudication  was  paid,  except  to  an 
amount  sufficient  for  the  costs.  The  sherlfPs 
deed  to  Lewis  which  was  duly  recorded,  di- 
rected the  clerk  of  court  and  ex  officio  re- 
corder of  mortgages  to  cancel  all  mortgages 
subsequent  In  date  of  registry  to  Lewis'  said 
vendor's  claim;  and,  under  this  Instrument, 
the  registry  of  Robinson  &  Co.'s  said  judg- 
ment was  canceled.  And  it  was  after  this 
cancellation  that  the  defendant,  Cosner, 
bought  the  property  from  Lewis.  He  did  so 
in  good  faith,  relying  upon  the  records  of  the 
recorder's  office,  which  showed  said  property 
to  be  free  of  mortgages. 

The  property  was  Neely's  homestead,  and 
be  was  present  at  the  sale  for  the  purpose 
of  asserting  his  homestead  right  of  $2,000 
against  any  excess  of  the  price  of  the  ad- 
judication over  and  above  the  amount  of 
Lewis'  judgment  He  could  not  claim  the 
homestead  as  against  Lewis'  judgment  be- 
cause one  of  the  debts  for  which  it  had  been 
rendered  was  for  the  purchase  price  of  the 
property,  and  the  other  was  for  labor  and 
materials  that  had  gone  towards  improve- 
ing  the  homestead.  Const  art  245.  This 
other  debt,  not  having  ever  been  recorded, 
did  not  bear  mortgage  or  privilege  upon  the 
property  as  against  third  persons,  and,  while 
priming  the  homestead,  was  Itself  primed  by 
Robinson  &  Co.'s  judicial  mortgage.  Robin- 
son ic  Co.,  though  present  at  the  sale 
through  an  agent  for  the  purpose  of  assert- 
ing any  rights  they  might  have,  made  no  at- 
tempt to  interfere.  Doubtless,  they  con- 
sidered that  inasmuch  as  their  claim  was 
Inferior  in  rank  to  the  vendor,  and  homestead 
claims,  which  together  exceeded  the  amount 
of  the  adjudication,  they  could  get  nothing 
by  Interfering.  That  this  was  the  reason 
for   Oielr  nonaction   Is  not  shown  affirma 
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tlvely,  bat  reanlts  by  a  very  strong  implica- 
tion. It  was  only  some  nine  months  later 
that  they  awoke  to  their  present  Idea  of 
their  having  rights  la  the  premises,  and 
bronght  this  suit  The  date  of  the  sale  was 
August  5,  1911.  Tills  suit  was  filed  June  10, 
1912. 

The  question  is,  of  course,  whether  at  said 
sheriff's  sale  the  property  passed  to  Lewis 
free  of 'their  said  judicial  mortgage,  or  bur- 
dened with  It.  If  It  passed  free,  the  sheriff 
was  authorized  to  direct  the  inscription  of 
said  mortgage  to  be  canceled.  If  It  passed 
burdened  with  said  mortgage,  the  cancella- 
tion of  the  inscription  of  said  mortgage  was 
Tutaathorlzed,  and  cannot  affect  Robinson  ft 
Co.'s  mortgage  rights. 

The  rule  is  that  the  property  sold  at  a 
sheriff's  sale  passes  burdened  with  the  mort- 
gages resting  upon  it,  which  are  superior  in 
rank  to  the  claim  of  the  seizing  creditor,  bat 
free  of  those  which  are  Inferior  (C.  P.  arts. 
679,  683-685,  706,  710),  unless  the  inferior 
mortgages  are  special,  and  a  balance  remains 
after  the  seizing  creditor's  claim  is  satis- 
fled  ;  In  which  event  the  purchaser  retains  in 
his  hands  this  balance  to  an  amount  equal  to 
that  of  these  inferior  special  mortgages  (Tes- 
sler  T.  Bourgeois,  38  La.  Ann.  266).  But  he 
cannot  retain  this  balance  when  the  inferior 
mortgages  are  not  special,  but  are  general — 
1.  e.,  legal  or  Judicial.  Fasley  v.  McConnell, 
38  La.  Ann.  474.  In  Fortier  v.  SUdell,  7  Rob. 
398,  this  court  said  that  the  Code  had  made 
no  provision  for  the  mode  of  raising  subse- 
quent general  mortgages  when  at  a  sheriff's 
sale  there  remains  a  surplus,  and  propound- 
ed the  question,  "What  Is  to  be  done  in  such 
a  case?"  and  answered  the  question  by  say- 
ing that  this  surplus  must  be  paid  to  the 
sheriff,  to  be  attributed  by  him  to  satisfying 
these  subsequent  general  mortgages.  This 
view  was  expressly  reaffirmed  in  La  Gourgue 
V.  Summers,  8  Rob.  175,  and  has  never  been 
departed  from. 

All  this  we  do  not  understand  the  learned 
counsel  for  Robinson  ft  Co.  as  contesting  In 
any  way;  in  fact,  they  have  cited  the  said 
articles  of  the  Code  and  decisions  as  au- 
thority on  their  side.  Their  contention  Is 
that,  unless  the  sheriff  does  apply  the  sur- 
plus to  the  subsequent  mortgages,  they  are 
not  extinguished,  but  continue  to  remain 
upon  the  property,  and  that  in  the  instant 
case  he  did  not  do  so,  but  applied  it  in  part 
to  the  satisfaction  of  the  second  item  of 
Lewis'  judgment,  which  was  Inferior  In  rank 
.to  Robinson  &  Co.'s  mortgage. 

We  do  not  think  that  the  manner  In  which 
the  sheriff  has  distributed  the  price  of  a  sale 
made  by  him  can  exercise  any  Influence  upon 
the  question  of  whether  the  property  passed 
to  the  purchaser  burdened  with,  or  free  of, 
the  mortgages  subsequent  in  rank  to  the 
claim  of  the  seizing  creditor,  unless,  indeed, 
the  subsequent  mortf^ages  are  special,  and 
the  surplus  of  the  price  of  adjudication  has 
been  paid  to  the  bolder  of  them;  in  which 


case,  of  course,  tbese  special  nsortgages 
would  be  extinguished  by  payment,  and  could 
no  longer  affect  the  property.  The  porchas- 
er  at  a  sherifTs  sale  is  not  required  to  sn- 
pervise  the  distribation  of  the  proceeds  of 
the  sale.  All  he  Is  required  to  do  is  to  com- 
ply with  his  bid.  The  law  then  regulates  the 
situation;  and,  according  to  this  law,  the 
property  passes  to  him  free  of  the  general 
mortgages  inferior  In  rank  to  the  claim  of 
the  seizing  creditor. 

Indeed,  if  the  sale  in  this  case  had  been 
made  to  satisty  only  that  part  of  Lewis' 
judgment  which  was  for  the  vendor's  dalm, 
and  Lewis  had  paid  the  price  of  the  adjudi- 
cation, the  case  would  appear  to  as  to  be 
wholly  free  from  difficulty.  But  the  sale 
was  made  to  satisfy  both  the  vendor's  claim 
and  the  unsecured  claim  included  In  the 
judgment.  The  judgment  was  for  both 
claims,  and  the  fl.  fa.  was  for  both,  and  the 
sale  was,  in  form  and  in  fact,  made  to  satis- 
fy both,  and  Lewis  paid  no  part  of  the  price ; 
he  and  the  sheriff  merely  went  through  the 
paper  ceremony  of  exchanging  receipts. 

Under  these  clrcamstances,  doubt  has  aris- 
en in  our  minds  whether,  to  the  extent  that 
the  sale  was  thus  made  to  satisfy  the  unse- 
cured claim,  it  must  not  be  considered  as 
having  been  for  a  debt  inferior  in  rank  to 
Robinson  ft  Go.'s  said  mortgage,  with  the 
result .  that  the  property  passed  subject  to 
said  mortgage. 

We  have  concluded,  however,  that  while 
the  sale  was,  in  fact,  made  to  satisfy  both 
claims,  it  was,  in  legal  contemplation,  made 
to  satisfy  only  the  vendor's  claim.  Our  rea- 
son for  so  concluding  Is  that,  in  law,  a  sher- 
ilTs  sale  must  have  the  effect  of  either  re- 
moving subsequent  general  mortgages  from 
the  property  sold,  or  letting  them  remain 
thereon;  that  Its  having  the  effect  of  both 
removing  such  mortgages  and  letting  them 
remain  is  a  legal  impossibility;  that  there- 
fore this  sale  must  be  considered  as  having 
been  made,  in  legal  Intendment,  to  satisfy 
one  or  the  other  of  said  two  claims,  and  not 
both;  and  that,  in  this  condition  of  things, 
it  must  be  considered  as  having,  in  legal  in- 
tendment, been  made  to  satisfy  the  par- 
amount claim  included  in  the  writ.  We 
have  concluded  that  the  legal  situation  in 
the  case  of  such  a  dual  writ  is  not  different 
from  the  situation  where,  instead  of  the  two 
claims  being  Incladed  In  one  writ,  they  are 
embraced  in  separate  writs,  and  the  two 
writs  are  placed  in  the  hand^  of  the  sheriff 
at  the  same  time,  and  the  sale  Is  made  to 
satisfy  both.  In  such  a  case  the  paraxnoont 
writ  alone  Is  considered;  an  adjadlcattcA 
must  be  made  regardless  altogether  of 
whether  the  amount  bid  is  sufficient  or  not 
to  leave  a  balance  for  the  subordinate  'writ. 
C.  P.  art  685.  We  do  not  think  that  the 
fact  that  the  two  claims  were  included  In 
one  judgment  and  in  one  writ  instead  of 
being  kept  separate,  has  altered  the  legal 
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situati<»i.  They  have  continaed  to  be  entlie- 
ly  separate  In  legal  Intendment 

If,  in  the  case  of  such  a  dnal  writ,  the  sale 
had  to  be  considered  as  being  made  to  satis- 
fy the  onsecnred  claim,  there  could  be  no  ad- 
judication whenever  the  amonnt  of  the  sub- 
sequent mortgages  and  the  secured  claim  to- 
gether exceeded  the  value  of  the  property. 
This  is  so  because  the  bidders  at  the  sale 
would  understand  that  the  property  was  to 
pass  to  them  burdened  with  these  subse- 
quent mortgages,  and  would  regulate  the 
amonnt  of  their  bids  accordingly,  and  would 
make  no  bid  if  the  secured  claim  and  the 
subsequent  mortgages  together  exceeded  the 
value  of  the  property.  In  ,the  instant  case, 
if  the  announcement  had  been  nmde  at  the 
sale  that  the  property  was  to  pass  burdened 
with  this  Bobinson  ft  Co.  mortgage,  there 
could  not  have  been  any  sale,  as  the  amount 
of  this  mortgage  and  of  the  vendor's  claim 
together  largely  exceeded  the  value  of  the 
property.  Judging  of  this  value  from  the  bid- 
ding at  said  sale. 

Again,  in  the  case  of  such  a  dual  writ,  the 
property  would  unquestionably  pass  free  of 
the  homestead  claim ;  for  the  sale  would 
have  been  made  to  -satisfy  the  vendor's 
claim.  Now,  if,  while  it  thus  passed  free  of 
the  homestead  right,  it  passed  subject  to 
subsequent  general  mortgages,  the  legal  sit- 
uation would  be  that  these  subsequent  gen- 
eral mortgages  would,  as  an  effect  of  the 
sale,  be  endowed  with  a  preference  over  the 
homestead  in  every  case  where  the  price  of 
the  adjudication  did  not  exceed  the  amount 
of  the  vendor's  claim  by  an  amount  sufi9- 
dent  to  satisfy  both  it  and  the  homestead. 
The  property  would  then  pass  free  of  the 
homestead,  but  subject  to  subsequent  gen- 
eral mortgages. 

Robinson  &  Co.'s  mortgage  is  for  a  much 
larger  amount  than  is  being  claimed  in  this 
suit  In  other  words,  Robinson  &  Co.  are 
not  seeking  to  enforce  their  mortgage  for 
Its  full  amount  but  only  to  the  extent  of 
the  surplus  of  the  price  of  the  adjudication 
over  the  vendor's  claim.  Mow,  if  said  sale 
had  been  made  to  satisfy  this  unsecured 
claim,  the  legal  situation  would  have  been 
that  the  property  would  have  passed  burden- 
ed with  Robinson  &  Co.'s  mortgage  to  Its 
full  amount  By  claiming  only  the  surplus, 
therefore,  Robinson  &  Co.  have  practically 
recognized  that  the  legal  situation  stands 
just  as  if  the  sale  had  been  made  to  satisfy 
the  vendor's  claim  alone.  The  only  ground 
upon  which  they  base  their  contention  that 
their  mortgage  continued  to  adhere  to  the 
property  is  that  the  surplus  was  legally  at- 
tributable to  It  and  was  erroneously  attrib- 
uted to  Lewis'  unsecured  claim. 

As  the  price  of  the  sale  was  divisible,  al- 
though the  sale  itself  was  indivisible,  one 
might  at  first  blush,  think  that  the  sale 
might  be  considered  as  having  been  made  In 


satisfaction  of  the  vendor's  claim  up  to  its 
amount,  and  in  satisfaction  of  the  unsecured 
claim  for  the  balance;  but  on  principle,  as 
we  have  endeavored  to  show,  this  cannot  be 
done ;  and  a  departure  from  principle  is  al- 
ways fraught  with  pernicious  consequences. 
Erroneous  doctrine  comes  with  smiling  face 
and  in  pleasant  garb  when  presenting  itself 
for  adoption,  but  thereafter  makes  no  end 
of  trouble. 

As  already  stated,  we  are  clear  that  the 
property  at  a  sheriff's  sale  passes  free  of 
subsequent  general  mortgages,  and  that  the 
purchaser  has  no  concern  with  the  disposi- 
tion which  the  sheriff  may  make  of  the  pro- 
ceeds of  the  sale.  But  what  if  the  price  of 
the  adjudication  is  not  paid,  but,  as  happen- 
ed in  this  case,  is  retained  by  the  purchaser? 
In  such  a  case,  we  have  little  doubt  that  to 
the  extent  that  the  price  of  adjudication 
thus  retained  would,  if  paid,  have  been  at- 
tributable to  the  subsequent  general  mort- 
gages, the  property  passes  subject  to,  these 
mortgages.  The  ceremony  of  an  exchange 
of  receipts  between  the  purchaser  and  the 
sheriff  could  not  in  such  a  case  alter  the  le- 
gal situation,  which  would  stand  just  as  if 
the  purchaser  had  retained  the  surplus  of 
the  price  for  the  express  purpose  of  satisfy- 
ing these  subsequent  general  mortgages. 
Whenever  the  price  had  been  thus  expressly 
retained,  no  one,  we  Imagine,  would  say  that 
the  property  had  passed  free  of  these  mort- 
gages. Therefore,  if  Lewis  were  still  the 
owner  of  this  property,  and  the  suit  were 
against  him,  we  should  have  little  doubt  of 
Robinson  &  Co.'s  right  to  the  hyiMthecary 
recourse  they  are  now  seeking  to  exercise. 
But  Lewis  is  no  longer  owner;  Cosner  is; 
the  suit  is  not  against  Lewis;  it  Is  against 
Cosner,  who,  as  already  stated,  acquired  the 
property  in  good  faith,  believing  it  to  be  free' 
of  mortgages— ft  brief  founded  upon  the  pub- 
lic records. 

In  saying  founded  on  the  public  records, 
we  do  not  lose 'sight  of  the  fact  that  the 
sheriff's  return,  which  the  law  required 
should  be  on  file  in  the  office  of  the  clerk  of 
court  and  ex  officio  recorder,  showed  that 
the  price  had  not  been  paid,  but  bad  been 
retained  by  Lewis;  but  we  do  not  ccHisider 
that  this  sheriff's  return  forms  any  itart  of 
the  public  records  In  connection  with  the ' 
question  of  whether  at  the  sheriffs  sale  the 
property  passed  free  of,  or  burdened  with, 
the  general  mortgages  inferior  in  rank  to  the 
seizing  creditor's  claim.  Articles  683  and 
688,  0.  P.,  provide  In  that  connection  as  fol- 
lows: 

ArUcle  083: 

"This  act  must  make  mentloa: 

"1.  Of  the  writ  by  virtue  of  which  the  object 
has  been  seized  and  sold. 

"2.  Of  the  titie  of  the  cause  In  which  the  writ 
has  been  issned. 

"3.  Of  the  names  and  surnames  of  the  defend- 
ant, plaintiff  and  purchaser. 

"4.  Of  the  nature  of  the  object  sold,  with  a 
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description  of  it,  u  well  as  of  the  price  and 
conditions  on  which  it  has  been  adjudged. 

"6.  Of  the  manner  in  which  the  purchaser 
has  paid  the  price,  or  bound  himself  to  dis- 
charge it 

"6.  Of  the  amount  of  the  priyileKes  or  mort- 
gaiges  with  which  the  property  adjudicated  is 
incumbered,  and  which  were  made  known  at  the 
time  of  the  adjudication. 

"7.  And  finally,  of  the  special  mortgage  which 
he  has  given  to  secure  the  payment  of  this  price, 
where  the  sale  has  been  made  on  a  credit" 

Article  698: 

"This  act,  thus  recorded  and  delivered  to  the 
purchaser,  shall  be  held  as  full  proof  of  what 
it  contains,  in  all  the  courts  of  this  state,  in 
the  same  manner  as  an  act  before  a  notary 
would  be." 

We  think  tbat  when  Cosner  came  to  exam- 
ine the  records  with  a  view  to  determining 
whether  this  property  bad  passed  at  said 
sale  free  of,  or  burdened  with,  this  Judicial 
mortgage,  he  had  a  right  to  rely  upon  this 
sherilTs  deed,  and  was  not  required  to  consult 
the  sheriff's  return.  This  deed  Informed 
him  that  said  property  had  been  sold  to  sat* 
Isfy  a  debt  superior  In  rank  to  said  Judicial 
mortgage,  and  that  the  price  of  the  adjudi- 
cation bad  been  paid.  With  the  verity  of  the 
slierift's  statement  contained  In  the  deed, 
that  the  price  had  been  paid,  Cosner  bad  no 
concern.  His  sole  concern  bad  to  be  as  tx> 
whether,  assuming  the  price  to  liave  been 
paid,  the  sheriff  was  authorized  by  law  to 
cause  the  inscription  of  subsequent  mortgag- 
es to  be  canceled ;  and  the  sheriff  bad  such 
authority  if  the  sale  was  made  to  satisfy  a 
claim  superior  in  rank  to  this  judicial  mort- 
gage. 

Cosner  and  Lewis  make  the  point  that  this 
surplus  now  sued  for  vrould  not  have  been  at- 
tributable to  Robinson  &  Co.'s  mortgage  U 
paid,  but  to  the  satisfaction  of  Neely's  home- 
stead claim,  which  bad  a  preference  over  it; 
and  tbat  therefore  Robinson  &  Co.  are  with- 
out any  right  of  action.  Into  this  and  oth- 
er questions  raised  in  the  case  and  argued  in 
the  bilets  we  have  deemed  it  unnecessary 
to  go. 

The  Judgment  appealed  from  is  therefore 
set  aside,  and  the  suit  of  plaintiffs  is  dis- 
missed at  their  cost  in  both  courts. 

On  Rehearing. 

MONROE,  C.  J.  On  January  12,  1911, 
plaintiffs  obtained  a  judgment  against  W.  A. 
Neely,  which  was  recorded  in  the  mortgage 
book  of  t&e  parish  of  Calcasieu  on  January 
26,  1911,  and  took  effect,  as  a  judicial  mort- 
gage, upon  a  half  section  of  land  then  owned 
and  occupied  by  the  judgment  debtor,  and 
there  Is  still  due  upon  that  Judgment  a  bal- 
ance exceeding  the  amount  here  involved. 
On  May  12,  1911,  John  H.  Lewis  obtained 
judgment,  by  confession,  against  the  same 
defendant,  which  was  recorded  in  the  convey- 
ance book  of  the  parish  on  January  6,  1912, 
for  amounts  aggregating  $4,623.19,  of  which 
$3,713.60  ($2,213.60  plus  $1,500)  was  repre- 
sented by  notes,  secured  by  mortgage  and 


vendor's  lien  priming  any  dalm  for  home- 
stead tbat  the  defendant  might  have  assert- 
ed, and  also  priming  the  judicial  mortgage 
acquired  by  the  plaintiffs  herein.  The  re- 
maining $909.59  was  represented  by  notes 
which  liad  been  given  by  Neely  to  Layne  & 
Bowler  in  payment  for  a  pump  and  machin- 
ery which  he  liad  purchased  for  the  irriga- 
tion of  his  land.  His  claim  (merged  In  his 
judgment)  with  respect  to  those  notes  was 
recorded  after  the  registry  of  the  judgment 
obtained  by  plaintiffs,  and  was  then  record- 
ed in  the  conveyance,  and  not  in  the  mort- 
gage, book;  and,  while  the  Judgment  rec- 
ognizes Lewla'  mortgage  and  vendor's  lien 
upon  the  land  to  which  we  have  referred.  It 
contains  no  specificatiDn  of  the  partlcniai 
property  to  which  the  privilege  for  the  price 
of  the  pump  and  machinery  is  supposed  to 
have  attached.  Upon  the  judgment  so  obtain- 
ed Lewis  issued  execution,  under  which,  on 
August  6,  1911,  the  land  in  question  was  ad- 
judicated to  him,  as  the  sole  bidder,  for 
$5,900,  being  the  amount  of  the  Judgment,  in- 
cluding principal,  interest,  and  costs,  and 
the  writ  was  returned  satisfied.  He  paid  the 
costs,  amounting  to  $118.54,  and  retained  in 
his  hands  the  balance  of  $5,781.46.  There- 
after, on  December  22, 1911,  he  sold  the  land 
to  the  defendant,  Cosner,  and,  on  January 
5,  1912,  the  deputy  clerk,  at  the  request  of 
the  counsel  representing  Mr.  Cosner,  and  (to 
quote  language  of  the  counsel)  "npon  exhib- 
iting the  record  in  the  suit  of  L«wl8  v.  Nee- 
ly, *  •  ♦  "  canceled  the  Judicial  mortgage 
recorded  in  favor  of  the  plaintiffs.  On  June 
12th  following  plaintiffs  brought  this  hy- 
pothecary action  praying  that  Cosner  be  cit- 
ed and  condemned  to  relinquish  the  land  so 
acquired  by  him,  in  order  that  it  may  be 
sold  by  the  sheriff  for  the  payment  of  the 
debt  due  to  them,  to  the  extent  of  $957.(M, 
with  legal  interest  thereon  from  August  5, 
1911,  or,  in  default  of  so  doing,  that  he  be 
condemned  t»  pay  plaintiffs  tliat  amount,, 
which  represents  the  difference  between  the 
$5,900,  at  which  the  property  was  adjudicat- 
ed to  Lewis,  and  the  amount  required  to  sat- 
isfy 80  much  of  Lewis'  claim  and  Judgm^it 
as  primed  plaintiffs'  judicial  mortgage.  Cos- 
ner excepted,  answered,  and  called  Lewis  in 
warranty ;  and  Lewis  excepted,  and  answer- 
ed, in  effect,  as  follows:  Tbat  plaintiffs'  pe- 
tition discloses  no  cause  or  right  of  action; 
that  the  proceeds  of  the  sheriff's  sale,  save 
so  much  as  was  expended  in  payment  ot 
costs,  were  properly  retained  by  him,  for  the 
reason  that  the  debts  for  the  payment  ot 
which  the  sale  was  made  primed  that  due  to 
plaintiffs,  the  two  first  mentioned  represent- 
ing the  purchase  price  of  the  property,  and 
the  third  having  been  incurred  by  tlie  defend- 
ant, Neely,  for  money,  labor,  and  material 
purchased  for  the  repair  and  Improvement 
of  bis  place,  and  being,  therefore,  payable 
from  any  amoimt  to  wbicb  Neely  would  be 
entitled  by  right  of  his  homestead  daim,  and 
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bence  entitled  to  precedence  over  the  claim 
of  the  plaintiffs;  and  that,  moreover,  Mr. 
and  Mrs.  Neely  hare  waived  their  homestead 
rights  In  favor  of  appearer  and  have  author- 
ized him  to  assert  them  In  their  behalf ;  that 
appearer  conveyed  to  the  defendant,  not  only 
the  title  acquired  at  the  sheriff's  sale,  but 
also  a  valid  tax  title  acquired  by  him  from 
C.  Brent  Richard;  and  that  plaintiffs'  claim 
against  Neely  had  been  discharged  by  rea- 
son of  Neely'a  discharge  la  bankruptcy.  To 
the  claim  thus  predicated  upon  the  tax  ti- 
tle plaintiff  filed  a  plea  of  estoppel.    • 

On  May  8,  1911,  after  Lewis  had  answer- 
ed, Neely  filed  an  opposition,  In  the  suit 
which  Lewis  had  brought  against  him,  In 
which  he  had  confessed  judgment,  and  in 
which  the  property  in  controversy  had  been 
sold,  and  he  therein  sets  up  a  claim  to  $1,- 
-500  of  the  proceeds  of  the  sale,  or  "so  much 
thereof  as  may  remain  in  the  sheriff's  hands 
after  payment  of  all  claims  against  which 
appearer  cannot  assert  his  homestead  right" 
This  opposition  appears  to  have  been  signed 
aud  sworn  to  by  Neely,  in  person,  in  the 
state  of  Arizona,  on  March  25,  1913,  and 
was  filed  in  the  district  court  on  May  8th 
following.  On  the  other  hand,  we  find  in 
the  record  an  ex  parte  affidavit  executed  by 
Mrs.  Neely,  at  Lake  Charles,  La.,  on  March 
19,  1913,  and  admitted  in  evidence  over  the 
objection  of  plaintiffs'  counsel,  in  which  she 
declares  that  the  judgment  under  which  the 
property  in  question  was  sold  took  precedence 
of  her  homestead  rights  (though  she  asserted, 
and  now  asserts,  those  rights  as  against  oth- 
er creditors  and  debts),  and  that  she  and  her 
husband,  at  the  time  of  the  sherifTs  sale, 
waived  and  abandoned  any  and  all  right  to 
claim  a  homestead  as  against  the  debts  in- 
cluded in  said  judgment — 

"and  do  hereby  waive  and  transfer  to  said  John 
H.  Lewis  all  of  their  homestead  rights  in  the 
premises  or  the  proceeds  thereof,  to  the  extent 
that  same  may  be  necessary  to  satisfy  said 
judgment  authorizing  said  John  H.  Lewis  to  ap- 

Eear   in   anjr   legal   proceeding  and  assert  said 
omestead  rights,  either  in  the  name  of  appear- 
er or  in  his  own  name." 

She  further  declares  that  the  Item  of  |909.- 
69  included  in  the  judgment  obtained  by 
I<ewl8  represents  "machinery,  materials,  aud 
goods  furnished  by  Layne  &  Bowler  Com- 
pany to  improve  the  property  here  in  ques- 
tion," and  that  the  indebtedness  therefor 
"was  secured  by  a  lien  and  privilege  upon 
the  pumping  plant  and  one  acre  thereof," 
and  that  taking  $8,850  as  the  value  of  the 
entire  property,  the  pumping  plant  and  one 
jicre  were  worth  |S,000. 

Mr.  Goudeau,  a  member  of  the  bar  (called 
by  either  defendant  or  warrantor)  testified 
that  Mr.  Neely  requested  him  to  appear  at 
the  sheriff's  sale  and  announce  that  he 
(Neely)  was  urging  his  homestead  claim,  and 
tliat  witness  complied  with  his  request 

"My  understanding,"  continues  the  witness, 
"was  that  he  bad  made  an  agreement  with  Mr. 
licwis,  and  my  recollection  is  that  he  told  me 


that  he  wanted  to  make  this  claim  for  the  home- 
stead, and,  if  Mr.  Lewis  complied  with  hia 
price  or  agreement  with  him,  it  would  not  be 
necessary  to  urge  the  homestead  daim,  but  that 
he  wanted  to  do  that  in  order  to  protect  himself 
—to  make  sore  that  the  agreement  would  be  car- 
ried out— whatever  the  agreement  was.  And 
after  the  sale  he  seemed  to  have  been  satis- 
fied, and  said  that  it  was  not  necessary  to  take 
any  further  steps.  He  was  satisfied.  Evident- 
ly, Mr.  Lewis  did  what  he  promised." 

Judge  Barry,  who  at  that  time  appears 
to  have  represented  Lewis,  and  who  was 
called  as  a  witness  on  his  behalf,  testified 
that  Neely  had  spoken  to  him  about  claiming 
homestead  rights,  and  that,  the  suggestion 
having  been  made  that  he  get  another  attor^ 
ney,  he  employed  Mr.  Oondean,  who  notified 
the  sheriff: 

"That  in  case  there  should  be  more  than  a 
sufficient  amount  to  pay  the  privileged  debts, 
he  [Neely]  should  demand  his  homestead  rights. 

"Q.  Do  you  recall  whether  Mr.  Goudeau  said 
that  he  was  daimiiv  the  homestead  against 
privileged  daims,  *  *  *  or  claiming  the 
homestead,  except  as  against  J.  H.  Lewis' 
claims?  A.  I  don't  know  that  he  specified 
Prof.  Lewis.  He  said,  if  anything  above  the 
vendor's  lien  privilege  and  such  as  ranked  the 
homestead,  why  he  expected  them  (7)  to  claim 
them.  Now,  ue  sheriff  didn't  know  but  what 
there  would  be  lively  bidding  on  that  property, 
I  think,  from  the  way  he  talked." 

It  is  admltjted  that  plaintiffs  hare  recover- 
ed two  sums  of  $289.35  and  $499.47,  respec- 
tively, which  are  to  be  credited  on  their 
judgment  but  it  is  shown  that  they  were 
no  parties  to  the  cancellation  of  the  judicial 
mortgage  whereby  the  balance  due  was  se- 
cured. The  original  of  the  sheriff's  deed  to 
Lewis  is  not  copied  in  the  trtmscript  but 
we  find  an  abstract  thereof,  from  which  we 
take  the  following  excerpt,  which  we  assume 
to  be  part  of  the  "record"  which  was  ex- 
hibited by  the  counsel,  to  wit: 

"The  said  John  H.  Lewis,  purchasing  the 
above-mentioned  property  under  a  judgment  ren- 
dered on  a  vendor's  lien,  purchases  same  subject 
to  the  special  mortgage  of  Charles  F.  Spauld- 
ing  for  $1,500.  and  the  special  mortgage  of 
Chas.  Hanson  A.  Nockton  for  $2^13.60,  and  all 
subsequent  mortgages  against  this  property  are 
hereby  authorized  to  be  canceled  by  process  of 
law." 

It  Is  shown  that  Lewis  sold  the  property 
to  Neely,  on  February  27,  1909;  that  on 
June  25,  1910,  it  was  sold  by  the  tax  col- 
lector to  0.  B.  Bichard  for  taxes  of  1909, 
assessed  to  Lewis;  that  on  May  11,  1911, 
Lewis  obtained  the  confession  of  judgment 
from  Neely  upon  a  petition  in  which  he  al- 
leges Neely's  ownership  of  the  property  and 
his  own  mortgage  and  privilege  thereon; 
that  be  obtained  recognition  of  the  mortgage 
and  privilege  in  the  judgment,  and  thereun- 
der caused  the  property  to  be  sold,  on  August 
5,  1911,  as  the  property  of  Neely,  and  took 
title  from,  and  appropriated  the  proceeds  of, 
the  sale;  that  on  August  18th  following  he 
took  a  quitclaim  deed  from  Richard;  and 
that  on  December  22,  1911,  he  made  the  sale 
to  Cosner. 
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It  is  shown  also  that  plaintiffs  were  rec- 
ognized upon  Neely's  schedule  in  bankrupt- 
cy as  secured  creditors  for  the  debt  here  as- 
serted, that  Neely  was  discharged  March 
19,  1913. 

'  [1-3]  Our  reconsideration  of  the  case  has 
led  to  no  change  of  view  in  regard  to  the  tax 
title,  the  bankruptcy  proceedings,  the  sta- 
tus of  Lewis'  claim  for  the  $909.50,  or  the 
homestead  claim. 

If  plaintiff  had  proceeded  by  third  opposi- 
tion to  claim  the  surplus  here  Involved,  Lew- 
is, who  had  Just  caused  the  property  to  be 
sold  as  belonging  to  Neely,  had  accepted  title 
as  coming  from  Neely,  and  was  retaining 
the  proceeds  of  the  sale  as  in  payment  of  a 
debt  due  by  Neely  to  him,  could  hardly  have 
been  beard  to  say  that  the  projierty  thus 
sold  belonged  to  Richard,  and  that  the  sur- 
plos  of  the  proceeds  over  and  above  the 
amount  required  to  pay  his  mortgage  debt 
could  not  be  attributed  to  the  payment  of 
another  of  Neely's  mortgage  creditors,  and 
it  may  well  be  doubted  whether  he  can  be 
heard  to  say  so  for  the  purposes  of  the  de- 
fense that  he  now  sets  up.  Be  that  as  it 
may,  the  tax  deed  to  Richard  bears  date 
July  6,  1910,  was  recorded  September  13, 
1910,  and  reads,  in  part,  as  follows: 

"  •  •  •  To  hold  the  same  to  the  said  O. 
B.  Richard,  legal  heirs  and  assigns  forever,  with 
the  understanding  and  express  stipulation  tliat 
the  owner  of  the  property  described  herein  shall 
have  the  right  to  redeem  the  same  at  any  time 
for  the  space  of  one  year,  beginning  on  the  day 
when  the  said  deed  is  filed  for  record  in  the  con- 
veyance office  in  the  parish  in  which  the  prop- 
erty is  situated,  and  is  [should  be  'if]  not  re- 
deemed, such  record  in  the  conveyance  or  mort- 
gage office  shall  operate  as  a  cancellation  of 
all  conventional  and  judicial  mortgages." 

This  instrument,  relied  on  as  evidencing  a 
sale,  bears  date  August  18, 1911,  and  contains 
the  recital  that  it  was  executed  in  considera- 
tion of  the  payment  to  Richard  of  $100, 
which  about  cohered  the  amount  that  he  had 
paid  at  the  tax  sale,  with  the. Interest  and 
penalty  added,  and  was  about  one-sixtieth  of 
the  amount  for  which  the  property  had  been 
adjudicated  to  Lewis  on  August  5th.  More- 
over, Richard  did  not  own  the  property,  but 
held  merely  an  Inceptive,  or  inchoate,  title, 
and,  as  Lewis  was  then  the  owner,  the  trans- 
action amounted  merely  to  a  redemption, 
which  left  the  mortgages  unaffected. 

We  have  been  unable  to  find  In  the  tran- 
script the  exact  date  of  the  filing  of  the  peti- 
tion in  bankruptcy,  but,  from  the  data  at 
hand,  we  conclude  that  It  was  more  than 
four  months  after  the  recording  of  plaintiff's 
Judgment,  and  Neely's  discharge  did  not, 
therefore,  affect  the  mortgage  thus  acquired. 
4  Cyc.  403. 

[4,  5]  The  claim  upon  the  Layne  &  Bowler 
notes,  if  properly  recognized  In  the  Judgment 
and  recorded,  would  have  borne  a  privilege, 
which  could  be  successfully  asserted  against 
a  third  person,  upon  the  pump  and  machinery 
and  one  acre  of  the  land  upon  which  they 
were  situated;  bat  the  Judgment  contains  no 


specification  of  the  property  to  be  affected, 
and  was  not  recorded  until  after  the  regis- 
try of  plaintiffs'  Judgment.  G.  C.  art  3240; 
People's  I.  R.  M.  Co.  v.  Benolt,  117  La.  999, 
42  South.  480;  Ck>nst  art  186;  Bank  v. 
Maples,  110  La.  4T,  43  South.  906;  Allen- 
Wadley  Lumber  Ca  ▼.  Huddleston,  123  La. 
522,  49  South.  160.  Again,  conceding  that 
under  article  246  of  the  Constitution  the 
parties  who  furnished  the  pump  and  ma- 
chinery were  otherwise  entitled  to  a  privilege 
to  the  extent  above  stated,  and  that  Lewis 
was  Bdbrogated  to  their  rights,  the  priv- 
ilege was  lost  by  reason  of  his  failure  to 
have  the  property  to  which  'It  was  subject 
separately  appraised  and  sold.  C.  C.  3228, 
3268;  Hoy  ▼.  Peterman,  28  La.  Ann.  290; 
Scannell  ft  Lafaye  v.  Beanvals,  88  La.  Anq. 
217;  Payne  &  Jonbert  v.  Boford  et  ol..  106 
La.  83,  30  South.  263.  And,  farther,  it  seems 
to  be  asserted,  upon  the  one  hand,  that  the 
claim  upon  the  notes  In  question  is  good  as 
against  the  homestead  claim,  and,  upon  the 
other  hand,  that  it  became  good  against  plain- 
tiffs by  reason  of  the  fact  that  Neely,  upon 
the  occasion  of  the  sale,  waived  his  homestead 
right  in  favor  of  Lewis,  or,  rather,  that  he 
asserted  that  right  as  against  all  other  claims 
save  those  held  by  Lewis.  But  the  evidence 
does  not  sustain  the  view  last  stated.  The 
witnesses  called  by  defendant  or  warrantor 
testified,  as  we  understand  them,  that  Neely 
had  his  homestead  right  verbally  asserted,  as 
a  matter  of  protection  against  Lewis,  as  well 
as  any  one  else,  and  more  particularly,  to 
secure  the  carrying  out  of  some  agreement 
between  him  and  Lewis,  which  was  thought 
by  one  of  the  witnesses  to  have  been  carried 
out,  but  of  which  we  have  no  definite  informa- 
tion. Such  an  assertion,  followed  by  inac- 
tion, can  hardly  be  considered  effective;  and, 
though  it  may  be  made  at  any  time  before, 
it  comes  too  late  after,  the  dlstrlbation  of 
the  proceeds  has  been  made.  Johnson  ▼. 
Agurs,  116  La.  634,  40  South.  023,  U4  Am. 
St  Rep.  662;  Abbott  t.  Heald,  128  I4L  719, 
55  South.  28.  The  homestead  could  not  have 
be&i  waived  in  the  manner  stated  at  any 
time  or  in  favor  of  any  person. 

Lewis  having  long  since,  with  the  acqui- 
escence of  Mr.  and  Mrs.  Neely,  but  with  no 
such  waiver  as  would  have  bound  ttaem,  be- 
come the  benefldaiy  of  the  distribatlon  of 
proceeds,  which  took  place  shortly  etttae  the 
sale  here  in  question,  they  would  have  no 
standing  to  reclaim  anything  from  lilm,  and 
It  is  now,  as  we  think,  too  late  for  them  to 
interfere  merely  to  prevent  the  plaintUfs 
herein  from  recovering  that  which  they  may 
liave  the  right  to  recover,  thoogh  the  Neelys 
may  not 

[t-l]  The  remaining  point  presents  the 
question,  as  we  now  see  it  whether,  ander 
our  law,  a  man  can  be  deprived  of  his  prop- 
erty, through  no  fault  of  his  own,  wltboat 
his  consent  and  by  means  of  a  proceeding  in 
court  to  which  he  was  not  made  party.    Plaln- 
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tiffs  were  the  owners  of  a  claim  secured  by 
a  valid  general  mortgage,  which  was  primed 
by  the  homestead  right  and  possible  claim  of 
their  debtor,  and  by  two  ont  of  three  claims 
held  by  another  creditor.  The  homestead 
right  was  not  asserted  In  a  manner  entitling 
It  to  recognition,  and  the  other  creditor,  pro- 
ceeding upon  all  of  his  claims,  caused  the 
property  to  be  sold,  and  it  realized  a  price 
sufficient  to  pay  the  two  claims  which  primed 
plaintiffs'  and  to  furnish  a  surplus  which 
was  legally  attributable  to  the  payment,  in 
part,  of  plaintiffs'  claim,  as  the  next  in  rank. 
But  the  seizing  creditor  retained  the  entire 
proceeds,  appropriated  the  surplus  to  the 
payment  of  his  own  Inferior  claim,  and,  hav- 
ing been  the  adjudlcatee  of  the  property,  sold 
it  to  a  third  person,  who  thereafter'  obtained 
the  cancellation  of  plaintiffs'  mortgage  upon 
An  ex  parte  application  to  the  recorder. 

The  Ck>de  of  Practice  Is  clear  to  the  effect 
that,  where  property  burdened  with  special 
Junior  mortgages  Is  sold  In  satisfaction  of 
the  senior  mortgage,  the  purchaser  not  only 
may,  but  shall,  retain  in  his  hands,  and  ap- 
ply to  the  payment  of  such  Junior  mortgages, 
the  surplus  over  and  above  so  much  of  the 
price  as  may  be  required  to  pay  the  senior 
mortgage.  If  he  pays  such  surplus  to  the 
sheriff,  he  does  so  at  his  own  risk,  for  the 
sheriff  has  no  authority  to  receive  it,  and 
his  sureties  are  not  liable  for  it  if  he  does 
flo.    The  language  used  in  article  707  is: 

"  •  •  •  And  the  purchaser  shall  apply  the 
surplus  of  the  price,  if  there  be  any,  to  paying 
the  special  mortgages  existing  on  the  property, 
subsequent  to  that  of  the  suing  creditor." 

If  the  suing  creditor,  being  the  holder  of 
the  senior  mortgage,  happens  to  become  the 
adjudlcatee  of  the  property,  he,  of  course  (L 
e.,  where  there  are  special  Junior  mortgages) 
retains  the  amount  required  to  pay  his  own 
debt  and  applies  tlie  surplus  beyond  that 
amount  to  the  special  Junior  mortgages,  but 
there  is  no  warrant  for  the  Idea  that,  with 
snch  surplus  in  his  hands,  he  can  cancel  the 
special  Junior  mortgages,  with  or  without  no- 
tice to  the  holders,  until  he  has  paid  them, 
-so  far  as  the  surplus  will  go. 

If,  however,  there  is  no  surplus  of  price 
beyond  the  amount  required  to  satisfy  the 
senior  mortgage,  in  foreclosure  of  which  the 
suit  is  brought,  the  suing  creditor,  being  the 
adjudlcatee,  pays  the  costs  and  retains  the 
balance  of  the  price,  thereby,  in  effect,  tak- 
ing the  property  in  payment  of  his  debt,  and 
the  sheriff  is  authorized  to  give  him  a  release 
from  the  Junior  mortgages,  whether  special 
or  general.  C.  P.  art.  70S.  Where  the  prop- 
erty is  burdened  with  mortgages  and  priv- 
ileges which  have  a  preference  over  the  Judg- 
naent  of  the  seizing  creditor,  there  can  be  no 
adjudication  unless  the  amount  bid  is  suf- 
ficient to  discharge  them.  C.  P.  684.  If,  in 
such  case,  the  amount  bid  is  sufficient  to  pay 
the  mortgages  and  privileges  having  pre- 
cedence of  the  Judgment  of  the  seizing  cred- 
itor, the  property  may  be  sold,  and  the  pur- 


chaser may  retain  In  bla  hands  so  mndi  of 
the  price  as  is  required  to  pay  the  "special 
mor^ges  and  prlTileges."  G.  P.  arts.  679, 
683,  706,  7ia 

There  la  therefore  abundant  provision  for 
the  protection  of  special  mortgages  and  priv- 
ileges and  for  the  disposition  of  the  funds  at- 
tributable to  their  payment,  but  there  is 
little  mention,  in  that  connection,  of  general 
mortgages.  Article  710  of  the  Code  of  Prac- 
tice,, which  seems  to  contemplate  the  sale  of 
property  subject  to  general  mortgages,  and 
the  eviction  of  the  purchaser,  and  wUcb  nev- 
ertheless provides  that  the  pnrchaaer  most 
pay  the  price  to  the  seizing  creditor,  tinless 
an  action  for  eviction  la  brought  against  Iiim 
or  he  has  Just  cause  to  fear  will  be  brought, 
can  have  no  application  in  a  case  in  which 
property  is  sold  In  satisfaction  of  a  senior 
mortgage  or  privilege,  and  was  probably  in- 
tended as  a  means  of  keeping,  to  some  ex- 
tent, in  the  market,  real  estate  burdened  with 
general  and  tacit  mortgagee  in  favor  of  mar- 
ried women  and  general  mortgages  in  favor 
of  minors,  many  of  which  were  uncertain  in 
amount  and  difficult  or  impossible  to  remove. 
We  are  not,  however,  concerned  with  that 
article  at  this  time,  since  it  has  no  special 
application  to  tliis  case,  and  has  been  thus 
referred  to,  in  connection  with  the  subject 
under  consideration,  for  the  purpose  of  show- 
ing that  it.  In  a  manner,  negatives  the  Idea 
that  one  can  be  deprived  of  his  security  with- 
out his  knowledge,  or  save  upon  payment  of 
his  debt;  in  saying  which  it  will  be  under- 
stood that,  when  one  accepts  as  his  security 
a  mortgage  upon  property  so  burdened  for  an 
amount  far  In  excess  of  its  value,  he  does  so 
with  the  knowledge  that  the  holders  of  the 
prior  mortgages  are  to  be  paid  first,  and  that 
they  have  the  right  to  provoke  the  sale  of 
the  property  and  appropriate  the  entire  pro- 
ceeds, if  needed  for  that  purpose,  to  the  i>ay- 
ment  of  their  mortgages.  He  has,  however, 
the  right  to  rely  upon  it  that,  if,  when  the 
sale  is  made,  the  property  realizes  a  price 
mbre  than  sufficient  to  satisfy  all  the  prior 
mortgages,  the  surplus  will  come  to  him,  and 
that  he  will  not  be  deprived  of  his  security 
until  he  gets  it,  or  until  the  law  takes  pos- 
session of  it  for  his  benefit.  The  question  of 
the  precise  disposition  that  should  be  made 
at  the  moment  of  the  sale  of  the  surplus  to 
which  we  liave  thus  referred,  when  attributa- 
ble to  the  payment  of  general  mortgages,  has 
received  serious  consideration  from  this  court, 
on  several  occasions,  as  may  be  seen  from  the 
following  rSsumC  of  some  of  the  adjudged 
cases,  to  wit: 

In  Powell  T.  Eellar,  5  Rob.  272,  It  appeared 
that  certain  property  had  been  sold  under 
execution  to  satisfy  a  privileged  claim,  and 
that  it  realized  $2,250  more  than  was  re- 
quired to  pay  the  same,  which  surplus,  hav- 
ing been  paid  into  the  hands  of  the  sherifF, 
was  used  by  him  in  satisfying  two  Judicial 
mortgages  which  stood  next  in  rank  to  the 
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privilege  of  the  eeizing  creditor,  whereupon 
the  defendant,  owner  of  the  property,  ruled 
the  sheriff  to  show  cause  why  he  should  not 
pay  the  $2,250  over  again  to  blm,  and,  the 
rule  having  been  discharged,  the  plaintiff  ap- 
pealed. 

This  court,  though  holding  to  the  view  that 
the  purchaser  cannot  withhold  fiiom  a  seiz- 
ing creditor  the  payment  of  the  price  by  rea- 
son of  general  mortgages,  also  held  that  it 
did  not  follow  that  the  surplus.  In  a  case 
such  as  that  before  it,  was  to  be  paid  to  the 
defendant  in  execution,  and  the  judgment 
discharging  the  rule  against  the  sheriff  was 
affirmed,  though  it  seemed  to  have  been  ad- 
mitted, or  partially  admitted,  that,  "In  strict- 
ness of  law,"  he  had  no  authority  to  make  the 
payments  complained  of.  In  the  course  of 
the  opinion,  it  was  said: 

"Article  708  of  the  Code  of  Practice  provides 
that:  'The  purchaser  is  bound  for  nothing  be- 
yond the  price  of  his  adjudication,  and  if,  after 
paying  the  suing  creditor,  as  directed  in  the  pre- 
ceding article,  there  remains  nothing  more  due, 
to  di8chat\ge  mortgages  subsequent  to  that  of  the 
suing  creditor,  the  sheriff  shall  give  bim  a  re- 
lease from  these  mortgages.'  From  this  provi- 
sion, it  may  well  be  inferred  that,  if  there  re- 
mains a  surplus  to  discharge  subsequent  mort- 
gages, the  sheriff  shall  grant  no  release,  at  least 
to  the  extent  of  such  surplus.  The  question, 
then,  is:  What  is  to  be  done  with  the  excess? 
We  understand  that  in  this  parish  [Orleans] 
the  sheriffs  have  uniformly  understood  this  ar- 
ticle as  authorizing  them  to  discbarge  the  sub- 
sequent mortgages,  to  the  extent  of  the  funds 
in  their  bands,  in  order  to  give  to  the  purchasers 
a  clear  and  unincumbered  title." 

Article  679  la  very  explicit  to  the  effect  that 
the  purchasers  shall  pay  into  "his"  (the  sher- 
iffs) hands  the  surplus  of  the  price  in  excess 
of  the  amount  required  to  satisfy  the  priv- 
ileges and  special  mortgages;  nor  do  we  un- 
derstand the  court  to  hold  differently  in  the 
case  cited;  the  question  there  presented  hav- 
ing been,  not  as  to  the  authority  of  the  sher- 
iff to  receive  the  surplus,  but  whether  he 
should  hare  used  it,  as  he  did.  In  paying  the 
general  mortgages,  or  should  have  turned  it 
over  to  the  judgment  debtor,  and  the  cou^ 
holding  that,  though  "in  strictness  of  law" 
he  may  not  have  been  authorized  so  to  do,  yet 
that,  having  used  the  surplus  in  paying  the 
general  mortgages,  to  the  benefit  of  the  debt- 
or, he  (the  debtor)  was  not  entitled,  in  eq- 
uity, to  recover  it. 

In  Fortier  v.  Slidell  and  others,  7  Bob.  398, 
it  appeared  that  the  plaintiff  purchased,  at 
sheriff's  sale,  for  $3,600,  on  credit,  one-sixth 
interest  in  a  plantation  and  slaves,  the  prop- 
erty of  James  Pench,  which  was  affected  by 
a  special  mortgage  to  the  Union  Banic  and 
two  general  mortgages,  the  one  to  Slidell, 
and  the  other  to  the  Peuch  minors;  that, 
being  thereafter  threatened  with  eviction  by 
the  mortgagees  last  mentioned,  he  refused  to 
use  the  proceeds  left  In  his  hands  in  paying 
the  special  mortgage ;  that  the  bank,  as  hold- 
er, obtained  Judgment  thereon  and  seized 
the  Interest  in  question  under  execution,  and 
that  It  was  again  adjudicated  to  plaintiff  for 


$6,000;  that,  after  paying  the  claim  of  the 
bank,  there  remained  $2,142.65  in  the  bands 
of  the  purchaser,  who  then  brought  the  suit, 
alleging  that  the  amount  was  insufficient  to 
pay  either  of  the  general  mortgages,  and 
praying  that  he  be  allowed  to  deposit  the 
same,  and  that  they  be  called  in  to  litigate 
their  rights  with  respect  to  it  In  the  course 
of  its  opinion  the  court  said: 

"What  was  the  plaintiff  to  do  with  the  bal- 
ance of  $2,142.65  remaining  in  his  hands  of 
the  price  of  the  adjudication,  after  paying  the 
debt  of  the  •  •  •  bank?  The  purchaser  is 
bound  for  nothing  beyond  the  price  of  bis  ad- 
judication, says  article  708  of  the  Code  of 
Practice.  Had  that  price  been  inadequate  to 
discharge  the  claim  of  the  bank,  or  barely  suf- 
ficient to  pay  it,  there  could  have  been  no  diffi- 
culty, for  the  article  just  quoted  provides  that, 
in  such  a'  case,  the  sheriff  shall  give  the  pur- 
chaser a  release  from  the  mortgages  subsequeut 
or  inferior  to  that  of  the  suing  creditor;  bat 
the  Code  noichere  provides  for  the  mode  of  rait- 
ing tuoh  itioumbranoet,  where  there  remaiat  a 
surplut  after  payinff  the  tuing  oreditor  vho 
had  a  •peciai  mortgage  preferable  or  anterior 
to  them.  [Italics  by  present  writer.]  Articl» 
707  of  the  Code  of  Practice  provides  that,  if 
after  paying  the  suing  creditor,  there  be  a  sur- 
plus, the  purchaser  shall  apply  it  to  the  pay- 
ment of  the  special  mortgages  existing  on  the 
property,  subsequent  to  that  of  the  suing  credi- 
tor. In  the  present  case  there  exists  no  special 
mortgage  subsequent  to  that  of  the  bank,  but 
there  are  two  generfj  mortgages,  both  subse- 
quent or  inferior  to  it.  To  whom,  then,  was  this 
surplus  to  be  paid,  in  order  to  exonerate  the 
purchaser,  and  to  clear  the  property  from  its 
incumbrances?  It  can  hardly  be  pretended  that 
in  such  a  case  the  money  should  be  paid  to  the 
debtor,  leaving  the  purchaser  exposed  to  be 
evicted  by  the  subsequent  mortgage  creditors  of 
that  very  debtor,  who  would  thus  have  been  per- 
mitted to  pocket  the  money  arising  from  the 
sale  of  their  pledge.  It  is  not,  on  the  other 
hand,  the  province  of  the  purchaser,  nor  can 
be  safely  take  upon  himself  to  decide  to  which 
of  two  general  mortgages  the  balance  in  his 
hand  is  to  be  applied.  The  purchaser,  being 
bound  for  nothing  beyond  the  price  of  liis  ad- 
judication, has  surely,  on  paying  that  price,  the 
right  of  having  the  property  cleared  of  all  in- 
cumbrances subsequent  to  that  of  the  suing 
creditor.  The  course  pursued  by  the  plaintiff 
to  assert  and  enforce  this  right  presents,  in 
our  opinion,  a  safe  and  proper  rule  of  proceed- 
ing for  a  case  like  the  present.  It  arises  ex  ne- 
cessitate rei,  and  we  cannot  see  any  good  reason 
why,  in  the  absence  of  any  law  to  the  contrary, 
it  should  not  be  adopted  and  sanctioned  by  ns. 

And  there  was  Judgment  accordingly. 

In  La  Gourgue  ▼.  Summers,  8  Rob.  175,  It 
appeared  that,  under  a  Judgment  obtained 
upon  a  debt  secured  by  apedal  mortgage,  the 
property  of  Summers  had  been  seized  and 
sold,  and  that,  after  paying  the  suing  credi- 
tor, there  remained  a  surplus  in  the  hands 
of  the  sheriff,  which  was  seized  by  La 
Gourgue,  under  an  ordinary  judgment  which 
he  had  obtained  against  Summers,  and  which 
had  been  recorded  and  operated  as  a  general 
mortgage  on  the  property  which  had  been 
sold.  It  further  appeared  that  La  Gourgue 
ruled  the  sheriff  to  show  cause  why  he  should 
not  pay  over  to  him  (La  Gourgue)  the  money 
thus  seized.  Other  holders  of  general  mort- 
gages appear  to  have  intervened  in  the  mat- 
ter, and  the  court  concluded  to  remand  the 
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case  for  farthar  Inqolry  In  regard  to  the 
status  of  one  of  the  claims  so  asserted.  In 
dealing  with  the  legal  question  presented, 
however,  the  court,  after  some  reference  to 
G.  P.  art  710,  said: 

"From  the  words  of  this  article  it  is  obvious 
that  its  provisions  apply  more  particularly  to 
judicial  mortgages  anterior  in  date  to  that  of 
the  suing  creditor ;  for,  as  to  those  posterior  in 
date,  there  would  be  no  need  of  providing  against 
any  danger  of  eviction  or  disturbance  from  their 
existence,  as  they  could  never  be  an  impediment 
to  the  suing  creditor's  applying  the  proceeds  of 
the  sale  of  the  property  first  to  the  satisfaction 
of  his  mortgage  claim ;  and  the  subsequent 
mortgagees  could  never  complain  of  the  sale,  or 
disturb  the  purchaser.  Be  this  as  it  may,  it  is 
dear  from  this  article  that  the  purchaser  can- 
not retain  any  part  of  the  price,  except  in  cer- 
tain cases,  when  the  property  sold  is  subject  to 
special  mortgages  other  than  the  seizing  cred- 
itor's, and  that  the  amount  of  the  price  must  be 
paid  to  the  sheriff,  without  any  regard  to  the 
general  mortgages.  Thus  the  sheriff  has  a  right 
to  require  parent  of  the  whole  price,  nnleaa 
there  be  special  mortgages;  and  the  question 
presents  itself:  What  must  he  do  with  the 
balance,  after  satisfaction  of  the  debt  due  to  the 
seizing  creditor?  This  question  was  answered 
by  us  in  the  case  of  Powell  v.  Kellar,  •  •  • 
in  which,  under  what  we  considered  to  be  a 
correct  application  of  article  708  of  the  Code 
of  Practice,  we  came  to  the  conclusion  tliat  the 
safest  course  to  be  pursued  was  to  discbarge  the 
sabeeqnent  general  mortgages  to  the  extent  of 
the  funds  in  the  hands  of  the  .sheriff,  in  order 
to  give  to  the  purchaser  a  clear  and  unincum- 
bered title.  Indeed,  it  cannot  be  pretended  that 
the  debtor  is  entitled  to  receive  such  surplus, 
and  to  keep  it  for  his  own  use,  to  the  prejudice 
of  his  other  mortgage  creditors,  who,  perhaps, 
would  find  no  other  property  on  which  their 
executions  could  be  levied,  and  who  would  have 
no  recourse  against  the  property  sold  to  satisfy 
a  debt  secured  by  an  anterior  mortgage.  So 
we  held  again,  in  the  case  of  Fortier  v.  Slidell, 
•  •  •  althongh  the  features  of  that  case,  and 
the  proceedings  resorted  to,  were  somewhat  dif- 
ferent from  those  of  the  case  first  above  refer- 
red to.  The  question  was  not  free  from  diffi- 
culties, and  we  must  confess  that,  in  approving, 
and  even  adopting,  the  course  pointed  out  in 
the  cases  mentioned,  in  the  absence  of  any  legal 
provision,  we  yielded  to  the  suggestions  of  a 
strong  sense  of  equity :  for  it  is  obvious  that, 
as  under  article  708.  if  there  remains  nothing 
more  due  on  the  price  after  paying  the  suing 
creditor,  the  sheriCF  is  authorized  to  give  to  the 
purchaser  a  release  of  all  the  inferior  or  luite- 
gitent  mortgagci  [italics  by  the  court],  justice 
and  equity  require  that,  when  there  is  a  balance 
in  his  hands  proceeding  from  the  sale,  such  bal- 
ance should  be  applied  by  the  sheriff  to  the  sat- 
isfaction pro  tanto  of  the  said  subsequent  mort- 
gages according  to  their  dates,  unless  ascertain- 
ed to  have  been  previously  satisfied,  b^ore  giv- 
ing the  releaie  which  the  purohater  hat  the 
right  to  demand;  nay,  »ueh  releate  earmot  te 
given,  unleig  it  it  aioertained  that  nothing  it  to 
1>€  applied  to  the  extinguiahment  of  thote  (ui«e- 
guent  or  inferior  mortgaget  [italics  by  present 
writer]." 

Citizens'  Bank  v.  Payne  &  Gllmore,  21  La. 
Ann.  380,  was-  an  action  against  a  sheriff  for 
an  alleged  misapplication  of  the  proceeds 
of  a  sale  made  by  him ;  the  facts  disclosed 
being,  substantially,  as  follows: 

Certain  lots  were  sold  under  executory 
process  to  enforce  a  vendor's  lien  and  mort- 
gagn.  and  realized,  say,  $1,600,  more  than  was 
rwirtlred  to  pay  the  debt  The  Citizens'  Bank 
beld  a  general  mortgage,  second  in  rank,  and 


Joseph  Getzinger  beld  a  almllar  mortgage, 
third  in  rant.  The  attorney  for  the  bank, 
who  also  represented  Getzinger,  ruled  the 
sheriff  to  show  cause  why  he  should  not  pay 
the  balance  in  his  hands  to  those  mortgagees, 
but  concluded  that  a  better  course  would 
be  to  seize  the  mcmey  under  fl.  fa.,  and,  with- 
drawing his  mle,  he  obtained  a  fi.  fa.  and 
prepared  proceedings  in  garnishment,  which 
he  handed  to  the  sheriff  for  acceptance  of 
service.  The  sheriff  received  the  papers  and 
started  to  write  his  acceptance,  when  he 
was  Interrupted,  and  went  out  and,  as  sub- 
sequently appeared,  paid  the  balance  in 
Question  to  the  defendant  In  the  case — own- 
er of  the  property  which  bad  been  sold — 
and  thereupon  the  bank  proceeded  against 
him  (he  having  afterwards  been  served  as 
garnishee)  to  recover  the  balance  in  question. 
In  passing  upon  the  case  the  court  said  that 
the  sheriff  had  made  himself  liable,  and,  fur- 
ther, as  follows,  to  wit: 

"It  was  held  by  this  court  in  the  case  of  Del- 
assize  V.  Cenas,  4  Mart  (N.  S.)  509,  that  an 
ex  parte  order  of  court  directing  the  payment 
of  money  does  not  bind  a  party  entitled  to  th« 
proceeds  of  sale  of  property  sold  under  execu- 
tion, nor  protect  the  sheriff.  A  fortiori  the  sher- 
iff cannot  pay  out  funds  subject  to  conflicting 
claims  on  his  own  authority.  Numerous  au- 
thorities are  to  the  same  effect  in  regard  to  the 
distribution  of  the  proceeds  of  mortgaged  prop- 
erty. [PoweU  V.  Kellar]  6  Rob.  272 ;  [Fulton  v. 
Fulton]  7  Rob.  73,  and  [Fortier  v.  SUdell,  7 
Kob.]  898;  [Wright  Williams  &  Co.  v.  Trus- 
tees of  Bank]  7  La.  Ann.  123 ;  [  Judice  v.  Kerr] 
8  La.  Ann.  464;  [Byrne,  Vance  &  Co.  v. 
Prather]  14  La.  Ann.  664." 

In  Morris  v.  Cain,  34  La.  Ann.  665,  this 
court  considering  the  question  of  the  right 
of  a  purchaser  at  a  judicial  sale  to  dlsincum- 
ber  the  property  adjudicated  to  him  by  dis- 
tributing the  retained  portion  of  the  price 
among  the  mortgagees  entitled  to  it  said: 

"It  is  only  after  hearing  all  concerned  in  the 
amount  retained  by  the  purchaser,  and  in  the 
inscriptions  securing  payment  that  the  court 
can  pass  upon  the  correctness  and  dignity  of  each 
claim.  It  is  only  after  such  judgment  has  be- 
come final  and  executory  that  the  purchaser  is 
authorized  to  pay,  and  can  force  the  creditor 
to  receive  payment,  and,  in  default  can  deposit 
the  amount  accruing  to  him,  contradictorily  with 
him,  in  such  manner  as  the  court  may,  under  the 
law,  determine.  •  •  •  An  inscription  duly 
made  can  be  erased  only  with  the  creditor's  con- 
sent or  br  a  valid  decree  of  court  contradic- 
torily obtamed.  [Leverich  v.  Prieur]  8  Rob.  97 ; 
[Macarty  v.  Landreaux,  8  Rob.1  130;  [Ques- 
uard  V.  Soulie]  8  La.  AJm.  68;  [Chlge  v.  Lan- 
dreaux] 2  La.  Ann.  606;  (State  v.  Recorder  of 
Mortgaj^es]  21  La.  Ann.  401;  [State  v.  Her^ 
ron]  29  La.  Ann.  848 ;  [Florance  v.  Mercier]  2 
La.  489 ;  [Waters  v.  Mercier]4  La.  17 ;  [State 
V.  Le  Blanc]  6  Lr.  329;  [French  v.  Prieur] 
6  Rob.  299;  [Delavigne  v.  Gaiennie]  11  Rob. 
171." 

In  Morris  v.  Cain  et  aL,  S5  La.  Ann.  759, 
this  court  sustained  a  proceeding  whereby  the 
purchaser  of  property  at  judicial  sale  called 
the  mortgagees  Into  court  to  litigate  their 
rights  with  respect  to  the  price,  the  syllabas 
In  the  case  reading: 

"The  adjudicatee  of  property  at  Judicial  aale^ 
being  entitled  to  pay  but  once  to  receive  a  clean 
unincumbered  title,  when  harassed  by  oonSic^ 
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iDtr  daims  of  mortgage  and  other  rights,  may 
call  the  Tarious  claimanta  to  interplead  and  set- 
tle their  claims  contradictorily  with  each  other, 
to  the  end  that  he  may  pay  advisedly  to  secure 
his  exoneration." 

In  Alford  T.  Montejo,  28  La.  Ann.  693,  It 

appearc'l  that  Mont£jo,  as  a  mortgage  cred- 
itor of  Rose,  Allen  &  Co.,  caused  the  mort- 
gaged property  to  be  sold  by  the  sherlfF  in 
satisfaction  of  bia  claim,  and  that  It  was  ad- 
judicated to  him  and  Generes;  that  he 
(Mont^jo)  retained  enough  of  the  proceeds 
to  pay  his  claim,  and,  from  the  balance,  paid 
$2,500  to  Bine,  who  also  held  a  mortgage; 
and  that  another  (whose  name  does  not  ap- 
pear), holding  a  judicial  mortgage,  ruled  the 
purchasers  to  show  cause  why  they  should 
not  pay  bis  claim.  It  was  said  by  this  court : 
"But  we  think  the  judge  a  quo  correctly  sus- 
tained the  defendants'  exception  that  plaintiff 
has  shown  no  cause  of  action,  and  that,  if  he 
has  any  right  in  the  premises,  he  most  proceed 
by  the  hypothecary  action  against  the  property, 
and  not  by  rule  against  the  purchaser.  It  ap- 
pears that  plaintiff's  mortgage  is  a  judicial  mort- 
gage, and^  if  the  defendants'  mortgage  was  not 
superior  in  rank,  the  plaintiff's  remedy  was  to 
claim  the  proceeds,  by  third  opposition,  or,  sub- 
sequently, by  the  hypothecary  action." 

In  Godchaux  v.  Succession  of  DIcharry,  34 
La.  Ann.  579,  affirming  the  ruling  In  the  case 
last  above  dted,  It  was  held  (quoting  the 
syllabus) : 

"It  is  only  where  privileges  or  prior  special 
mortgages  are  recorded  against  an  estate  that 
the  purchaser  can  retain  in  hia  bands  the  por- 
tion of  the  price  necessary  to  discharge  said 
prior  special  mortgage  or  privilege. 

"The  purchaser  in  this  case  bad  no  right,  un- 
der a  prior  general  mortgage,  to  retain  a  por- 
tion of  the  purchase  price  to  satis^  it;  bis 
remedy  was  to  claim  the  proceeds  in  the  sher- 
iff's hands,  by  tBird  opixisition,  or  subsequently 
to  bring  an  hypothecary  action." 

The  ruling  so  made  was  again  affirmed  In 
Pasley  v.  McConnell  et  al.,  38  La.  Ann.  476. 

It  seems  hardly  necessary  to  say  that  the 
Judgment  by  confession  obtained  by  Lewis 
cannot  operate  to  give  him. a  privilege  where 
the  law  gives  none,  and  thereby  to  affect 
the  rights  of  the  plaintiffs  with  respect  to 
the  matters  here  in  controversy.  As  to  the 
defendant,  it  appears,  as  we  have  stated,  that 
he  bought  the  property  In  question  on  Decem- 
ber 22,  1911,  with  the  general  mortgage  in 
favor  of  the  plaintiffs  herein  still  resting  on 
It,  and  that  the  mortgage  was  canceled  on 
January  5,  1912,  at  the  request  of  his  coun- 
seL  This  action  is  said  to  have  been  taken 
by  some  authority,  and,  as  we  understand, 
the  authority  is  found  in  the  sheriff's  deed, 
from  the  abstract  of  which,  as  copied  in  the 
transcript,  we  make  the  following  excerpt, 
to  wit: 

"  *  *  *  All  subsequent  mortgages  against 
this  property  are  hereby  authorized  to  be  can- 
celed, by  process  of  law. 

Our  attention  has  not  been  called  by  de- 
fendant's counsel  to  any  other  process  adopt- 
ed in  this  instance  than  his  request  and  the 
cancellation  by  the  recorder.  Our  conclu- 
sions are:  That  Mr.  Lewis  was  entitled  to 
retain,  from  the  $5,900,  for  which  the  prop- 


erty ia  question  waa  adjudicated  to  him,  only 
the  amount  required  to  pay  the  costs  of  the 
suit  and  so  much  of  the  claim  sued  on  as  was 
secured  by  mortgage  and  vendor's  lien,  or, 
say,  $4,942.96,  and  that  be  should  have  jwld 
the  balance  of  the  price,  say,  $957.04,  to  the 
sheriff,  or  have  deposited  it  in  court  and  call- 
ed upon  the  plaintiff  herein,  as  the  holder 
of  a  general  mortgage  upon  the  property,  to 
litigate  with  him  their  respective  claims  to 
such  balance. 

That  Mr.  Lewis  had  no  capacity  to  sit  In 
judgment  In  his  own  case,  decide  that  the 
surplus  in  his  hands  should  be  applied  to 
the  payment  of  his  own  unsecured  claim,  rath- 
er than  to  the  secured  claim  of  the  plain- 
tiffs, and  execute  his  judgment,  all  without 
according  a  hearing  to  the  plalntUte. 

That  the  sheriff  is  authorized  to  cancel 
mortgages  on  property  sold  by  him  only 
when  the  price  realized  is  Insufficient  to  do 
more  than  satisfy  the  senior  mortgage  under 
which  the  sale  Is  made  and  pay  the  costs  of 
the  suit,  and  that  there  Is  no  law  whldi 
authorizes  him,  or  any  one,  to  cancel,  with- 
out notice  to  the  mortgagee,  a  general  mort- 
gage, so  long  as  there  exists  a  fund  which 
is  applicable,  or  may  be  applied,  tboo^ 
In  controversy,  to  its  payment. 

That  neither  the  adjudicatee  of  the  prop- 
erty, nor  his  vendee,  nor  the  recorder,  have 
any  capacity  to  authorize  the  cancellation  of, 
or  to  cancel,  a  mortgage,  under  such  cir- 
cumstances, and  that  such  cancellation,  made 
by  the  recorder,  at  the  request  of  the  counsel 
for  the  vendee  of  the  adjudlcatee,  is  not  by 
any  process  known  to  the  law. 

That  where,  as  the  result  of  a  sale  in 
satisfaction  of  a  senior  mortgage  or  privilege, 
there  is  a  surplus  of  price  attributable  to 
the  payment  of  junior  general  mortgages  rest- 
ing on  the  property,  the  holders  of  such  gen- 
eral mortgages  may  assert  their  rights  either 
by  way  of  third  opposition  at  the  time,  or, 
subsequently,  by  the  hypothecary  action. 

The  decree  heretofore  entered  in  this  case 
is,  therefore,  set  aside,  and  the  judgmoit  ap- 
pealed from  Is  now  aflSrmed. 

O'NIELL,  J.,  dissents,  being  of  th^  (Q>inlan 
that  the  plaintiff  had  no  right  to  the  hsrxwthe- 
cary  action  under  the  facts  stated  in  the 
foregoing  opinion. 

PROVOSTT,  J.,  dissents  for  ttte  reaa<»is 

stated  in  the  judgment  of  this  court  hereto- 
fore handed  down,  and  also  for  the  addltlcw- 
al  reasons  hereafter  to  be  handed  down. 

PROVOSTT,  J.  (dissenting).  I  cannot 
agree  with  that  part  of  the  majority  opinion 
which  would  make  the  superiority  of  Lewis* 
claim  over  Neely's  homestead  right  depend 
upon  whether  the  dalm  bora  privilege  and 
was  recorded. 

Privilege  is  the  right  by  which  one  credi- 
tor is  entitled  to  be  paid  by  preference  over 
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another  creditor  out  of  the  property  of  the 
common  debtor.  It  Is  a  matter  between 
creditors.  Homestead  Is  a  right  by  which 
a  debtor's  property  Is  exempt  from  seizure. 
It  is  a  matter  between  the  debtor  and  the 
creditor.  Privilege  and  homestead  have 
nothing  In  common. 

This  exemption,  says  the  Constitution, 
shall  not  apply  to  debts  for  the  purchase 
price  of  the  homestead  or  for  labor  and  ma- 
terials furnished  for  improving  the  home- 
stead. Lewis'  Judgment  was  in  part  for  the 
purchase  price  of  the  homestead  and  in  part 
for  labor  and  materials  furnished  for  im- 
prorlng  the  homestead.  The  homestead, 
therefore,  could  not  have  been  invoked 
against  It  The  majority  opinion  strays 
away  from  the  right  path  when  it  would 
make  the  superiority  of  Lewis'  claim  over 
the  homestead  depend  upon  whether  it  bore 
privilege  and  was  recorded. 

In  Abbott  T.  Heald,  128  La.  718,  S5  South. 
28,  where  a  second  mortgage  in  favor  of 
which  the  homestead  had  been  waived  came 
in  competition  with  a  first  mortgage  in  fa- 
vor of  which  the  homestead  had  not  been 
waived  against  the  proceeds  of  the  sale  of 
the  homestead,  the  court  gave  the  fund  to 
the  second  mortgage.  The  Judgment  of  Rob- 
inson &  Co.  was  not  for  one  of  those  debts 
against  which  the  homestead  cannot  be  In- 
voked. The  situation  was  therefore  that 
had  Neely  and  Robinson  &  Co.  filed  third 
oppositions  claiming  to  be  paid  by  preference 
over  Lewis  out  of  the  proceeds  of  the  sale, 
the  total  amount  would  have  had  to  be  iwld 
to  Lewis,  Just  as  was  done. 

Neely  and  Robinson  &-Co.  knew  this,  and 
xhat  is  the  reason  why  they  did  not  file  third 
oppositions,  though  present  at  the  sale  with 
their  lawyers  for  the  purpose  of  doing  so  had 
they  seen  any  opening  for  them  to  make 
their  claims  good  as  against  Lewis. 

With  regard  to  all  this,  there  was  at  the 
time,  and.  In  fact,  is  now,  no  contest  The 
counsel  for  Robinson  &  Ck).  do  not  pretend 
to  say  that,  had  third  oppositions  been  filed 
by  their  client  and  by  Neely  to  claim  the 
proceeds  of  the  sale  whUe  stUl  in  the  hands 
of  the  sheriff,  tliese  proceeds  would  not  have 
had  to  go  to  Lewis,  Just  as  they  did  go. 
What  they  say  Is  that  Neely  did  not,  in  fact, 
file  a  third  opposition,  and  that  the  home- 
stead right  was  not,  in  fact.  Invoked,  and 
that  It  is  now  too  late  for  doing  so. 

With  that. contention  I  agree.  But  to  my 
mind  nothing  can  be  plainer  than  that  Rob- 
inson &  Ca  have  gained  nothing  by  coming 
at  this  late  date  to  litigate  this  question 
which  should  have  been  litigated  while  this 
fund  was  in  the  hands  of  the  sheriff,  and 
was  not  done  simply  for  the  reason  that 
there  was  no  occasion  for  litigation;  the 
respective  rights  of  the  parties  being  known 
and  recognized.  To  my  mind  it  is  perfectly 
plain  that,  if  the  door  to  litigating  this  mat- 
ter Is  to  be  opened  at  this  late  hour  to  Rob- 


inson &  Co.,  It  must  be  opened  also  to  their 
competitors,  and  that  the  rights  of  the  par- 
ties are  to  be  Judged  of  as  of  the  date  when 
the  fund  was  In  the  hands  of  the  sheriff  for 
distribution. 

On  the  other  points  in  the  case  I  adhere  to 
the  original  opinion  of  the  court  Morris  v. 
Cain,  84  La.  Ann.  665;  Id.,  35  La.  Ann.  768, 
Involved  special  mortgages.  In  Alford  v. 
Montejo,  28  La.  Ann.  593,  the  court  said  that 
the  remedy  of  the  Judicial  mortgage  credi- 
tor was  by  third  opposition  or  hypothecary 
action  'If  the  defendant's  [seizing  creditor's] 
mortgage  was  not  superior  In  rank."  No 
doubt  at  all  that  where  the  seizing  credi- 
tor's mortgage  Is  not  superior  In  rank  to  a 
judicial  mortgage  resting  upon  the  property, 
the  property  passes  subject  to  this  Judicial 
mortgage,  and  that  the  remedy  of  this  Ju- 
dicial mortgage  creditor  thereafter  Is  by 
the  hyiKJthecary  action.  Had  the  mortgage 
for  satisfying  which  the  sale  was  made  In 
this  case  not  been  superior  in  rank  to  Robin- 
son &  Co.'s  mortgage,  there  could  be  no 
doubt  whatever  of  Robinson  ft  Co.  being  enti- 
tled to  have  recourse  to  the  hypothecary  ac- 
tion. But  Robinson  ft  Co.  were  not  senior 
mortgage  creditors;  they  were  Junior  mort- 
gage creditors.  Hence  the  Montejo  decision 
has  no  application  to  this  case. 

Briefly  expressed,  my  views  are  that 
Whereas  at  a  cash  sheriff's 'sale  the  sheriff 
Is  not  authorized  by  law  to  demand  and  re- 
ceive from  the  purchaser  the  whole  price 
where  there  are,  on  the  property  sold,  spe- 
cial mortgages  to  the  satisfaction  of  which 
any  part  of  this  price  would  be  attributable, 
he  is  authorized  by  law  to  demand  and  re- 
ceive the  entire  price  where  there  are  no 
special  mortgages.  This  has  been  so  often 
adjudicated  that  it  has  become  stereotyped. 
Oodchaux  v.  Succession  of  Dicharry,  34  La. 
Ann.  679;  Fasley  v.  McConnell,  38  La.  Ann. 
476.  In  La  Gourgue  v.  Summers,  8  Bob.  176, 
the  court  quoted  article  710  of  the  C.  P.,  and 
said: 

"It  Is  clear  from  this  article  that  the  pur- 
chaser rannot  retain  any  part  of  the  price  except 
in  cases  when  the  property  sold  U  subject  to 
special  mortgages,  other  than  the  seizing  cred- 
itor's, and  that  the  amount  of  the  price  mast  be 
paid  to  the  sheriff,  without  any  regard  to  the 
general  mortgages." 

The  sheriff  being  thus  authorized  to  de- 
mand and  receive  payment  of  the  entire  price, 
and  the  purchaser  being  bound  to  pay  It  to 
him,  the  legal  consequence  follows  as  night 
follows  day  that  the  purchaser,  by  the  pay- 
ment which  he  thus  makes  to  the  person  or 
officer  authorized  by  law  to  demand  and  re- 
ceive payment  liberates  both  himself  and 
the  property  he  has  purchased.  And,  since 
he  has  no  control  over  the  sheriff,  it  can 
be  no  concern  of  his  what  disposition  the 
sheriff  makes  of  the  money.  In  such  a  case 
the  sheriff  Is  Just  as  much  the  duly  constitut- 
ed agent  of  the  Junior  general  mortgage 
creditors  for  receiving  payment  of  the  but- 
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plus  as  he  Is  the  agent  of  the  seizing  credi- 
tor for  receiving  payment  of  the  amount 
called  for  by  the  writ;  and  the  mortgages  of 
these  Junior  mortgage  creditors  are  Just 
as  much  transferred  to  the  proceeds  as  is 
that  of  the  seizing  creditor.  The  sheriff  la 
the  agent  of  both  for  demanding  and  receiv- 
ing payment  of  the  price.  In  my  humble 
opinion,  it  will  not  do  to  hold  that  the  pur- 
chaser must  pay  the  whole  price  to  the  sher- 
iff, and  that  he  must  pay  a  second  time  if 
the  sheriff  happens  not  to  pay  over  this 
price  to  the  Junior  mortgage  creditor.  In 
my  humble  opinion,  the  purchaser  incurs 
no  such  risk  as  tills;  if  he  pays  over  to  the 
per8<Hi  entitled  by  law  to  receive  the  pay- 
ment,  he  and  his  property  are  liberated. 

In  my  humble  opinion,  tUrd  persons  wish- 
ing to  accept  a  mortgage  from  the  purchaser, 
or  to  purchase  from  him,  are  not  required  to 
do  more  than  to  consult  the  record,  and  as- 
certain therefrom  that  the  price  was  paid 
to  the  sheriff;  and.  if  the  sheriff's  deed  so 
recites,  they  are  not  required  to  pursue  their 
investigation  any  further.  The  recourse  of 
the  Junior  mortgage  creditors  to  whom  the 
sheriff  lias  not  paid  the  price  is  against 
the  sheriff  and  his  bond.  Any  mistake  the 
sheriff  may  have  made  in  accounting  for  the 
price  to  the  wrong  person  cannot  be  visited 
apon  this  Innocent  third  person  dealing  with 
the  property  on'the  faith  of  the  record.  The 
law  contemplates  that  these  Junior  mortgage 
creditors,  and  all  others  Interested,  shall  file 
third  oppositions  claiming  their  rights.  O. 
P.  801,  401,  2  and  3. 

I  attach  no  Importance  whatever  to  the 
fact  that  it  was  at  the  instance  of  Oosner 
that  the  inscription  of  Robinson  &  Go.'s  mort- 
gage was  canceled.  The  Important  question 
is  not  at  whose  Instance  it  was  canceled,  but 
whether  it  was  rightfully  canceled.  The  re- 
corder would  not  have  canceled  it,  no  mat- 
ter at  whose  instance,  unless  the  law  requir- 
ed him  to  do  so.  And  the  law  did  so  require, 
because  the  property  had  been  sold  at  sher- 
UCs  sale  to  satisfy  a  senior  mortgage,  and 
all  Junior  general  mortgages  had  been  by 
operation  of  law  transferred  to  the  proceeds 
in  the  hands  of  the  sheriff,  and  ipso  facto 
ceased  to  exist  upon  the  property.  The  can- 
cellation of  the  inscription  was  a  mere  mat- 


ter of  form.  The  mortgage  Itself  had  ceased 
to  exist 

In  my  humble  opinion,  while  the  dicta  of 
the  court  in  the  case  of  Fortier  v.  SUdell, 
supra,  to  the  effect  that  the  purchaser  may 
retain  the  price  for  the  purpose  of  purging 
his  property  of  Junior  general  mortgages  by 
means  of  a  concursus,  has  not  been  ex- 
pressly contradicted  or  overruled  in  subse- 
quent cases,  they  are  in  conflict  with  all 
those  cases  (and  their  number  is  legion) 
In  which  it  has  been  held  that  under  no  cir- 
cumstances can  the  purchaser  retain  any 
part  of  the  price,  in  the  absence  of  special 
mortgages,  but  must  pay  the  whole  of  it  to 
the  sheriff,  and  have  therefore  been  repudiat- 
ed. The  necessary  and  inevitable  conse- 
quence of  article  710,  0.  P.,  and  of  the  host 
of  decisions  founded  upon  it  which  require 
the  purchaser  to  pay  the  whole  price  to  the 
sheriff,  is  that  the  Junior  general  mortgages 
are  transferred  from  the  property  to  these 
proceeds,  in  the  hands  of  the  sheriff.  It 
simply  cannot  be  that  this  purchaser  could 
be  required  to  pay  twice,  or  that  the  sher- 
iff should  be  the  legally  constituted  agent 
for  receiving  this  payment,  and  yet  not  be 
the  agent  for  giving  an  effectual  receipt 
for  it  If  this  is  not  the  law,  all  I  have  to 
say  is  that  it  ought  to  be. 

It  sounds  well  enough  for  this  court  to  say 
that  the  purchaser  may  deposit  the  money  in 
court,  or,  in  other  words,  with  the  clerk  of 
court  But  where  is  the  law  which  anthw- 
izes  it?  Where  is  the  law  which  constitutes 
the  clerk  of  court  the  agent  of  the  mort- 
gage creditor  for  receiving  this  money  and 
giving  a  valid  acquittance  for  it?  Suppose 
the  clerk  embezzles  the  funds;  whose  Is 
the  loss?  This  Judicial  suggestion  might 
work  well  enough  in  the  parish  of  Orleans, 
where  there  is  a  Judicial  depositary  into 
which  the  clerk  Is  required  to  pay  at  once  all 
moneys  received  by  him.  But  what  of  the 
other  parishes  constituting  by  far  the  greatp 
er  part  of  the  state?  That  the  clerk  of 
court  is  not  authorized  to  receive  payment 
for  a  creditor,  see  Alexandrie  v.  Saloy,  14 
La.  Ann    327. 

For  these  reasons  and  those  expressed  In 
the  original  opinion  of  the  court,  I  respect- 
fully dissent 
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aOS  Hiss.  842) 
BARRETT  GROCERY  CO.  v.  WESTERN 
UNION  TELEGRAPH  00.    (No.  16859.) 
(Supreme  Conrt  of  Missiagippi.    March  8. 1915.) 

Telegraphs  and  Tkucpbonxs  Q=>61  —  Mis- 
take— Liability. 

Where  plaintiff's  telegram,  as  sent,  called 
for  GOO  bushels  of  seed  com,  worth  $1.10  per 
bushel,  and,  according  to  the  messaee  as  re- 
ceived, the  addressee  shipped  an  excess  of  2S0 
bushels  at  that  price,  which  the  plaintiff,  with 
knowledge  of  the  excess,  accepted,  and  there- 
after sold  the  excess  at  a  loss  of  40  cents  a 
bushel,  he  could  not  recover  the  loss. 

[Ed.  Note.;-For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i  49;  Dec.  Dig.  <S=> 
61.] 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty;   Monroe  McGlurg,  Judge. 

Action  by  the  Barrett  Grocery  Company 
against  the  Western  Union  Telegraph  Com- 
pany. Judgment  for  defendant,  and  plalm- 
tifC  appeals.    Affirmed. 

This  case  was  begun  by  the  appellant  in 
Uie  court  of  a  Justice  of  the  peace  for  the 
sum  of  1115.20.  On  a  trial  de  novo  in  the 
circuit  court,  a  peremptory  instruction  was 
granted  to  the  defendant,  who  was  appellee 
bere,  and  this  appeal  is  prosecuted. 

The  appellant  ordered  seed  corn  from  the 
Shenandoah  Pure  Seed  Company,  of  Shenan- 
doah, Iowa,  by  wire,  sending  the  following 
telegram: 

"Ship  ua  seventy-five  bushels  St  Charles 
White,  seventy-five  bushels  Silver  Mine,  one 
hundred  and  fifty  bushels  Banner  White,  two 
'  hundred  bushels  Monoch  of  Iowa." 

This  telegram  was  transmitted  correctly 
from  the  office  at  Lexington,  Miss.,  but  as 
delivered  to  the  said  company  at  Shenandoah, 
Iowa,  read  as  follows: 

"Ship  us  seventy-five  barrels  St  Charles 
White,  seventy  bushels  Silver  Mine,  one  hun- 
dred fifty  bushels  Banner  White,  two  hundred 
bushels  Monoch  of  Iowa." 

The  telegram,  as  sent,  called  for  600 
bushels  of  seed  corn,  worth  $1.10  per  bushel, 
making  a  total  of  $560.  The  telegram,  as 
delivered  to  the  sendee,  called  for  795 
bushels.  The  sendee  actually  shipped  788 
bushels,  billed  out  at  $886.80;  the  excess 
shipment  being  288  bushels,  at  $1.10  per 
bushel.  Appellant  could  not  sell  this  excess 
as  seed  com,  but  did  sell  it  as  feed  corn  at 
70  cents  per  bushel,  and  entailed  a  loss  of 
40  cents  per  bushel  on  the  excess,  making 
a  net  loss  of  $115.20  to  appellant. 

The  draft,  accompanied  by  bill  of  lading 
and  invoice,  was  sent  to  a  bank  in  Lexing- 
ton, Miss.;  and  appellant,  l>efore  receiving 
the  com,  had  knowledge  of  the  fact  that 
more  com  than  he  had  ordered  had  been 
shipped,  and  testified  that  he  knew  he  was 
paying  for  more  com  than  he  had  ordered, 
bat  that  he  needed  the  500  bushels  for  the 
pnrpoee  of  filling  orders  for  his  customers, 
and  that  he  took  up  the  draft  and  received 
tbe  excess  com  because  he  desired  to  carry 
ont  his  contracts  with  his  customers. 


The  court  gave  a  peremptory  instruction 
for  the  telegraph  company,  upon  the  theory 
that  the  appellant  knew  that  be  was  paying 
for  more  corn  than  he  had  ordered  at  the 
time  he  accepted  It,  and  was  under  no  obli- 
gation to  accept  or  pay  for  more  than  he  bad 
ordered. 

Noel,  Boothe  &  Pepper,  of  Lexington,  for 
appellant  H.  H.  BUmore,  of  Lexington,  and 
Harris  &  Potter,  of  Jackson,  for  appellee. 

PER  CURIAM.  This  case  Is  controlled  by 
the  case  of  Shlnglenr  v.  Western  Union  Tele- 
graph Co.,  72  Miss.  1030,  18  South.  425,  80 
L  R.  A.  444,  48  Am.  St  Rep.  604,  and  the 
judgment  of  the  circuit  'court  Is  therefora 
affirmed. 


(lOS  lUas.  SU) 
AMERICAN  TRUST  &  SAVINGS  BANC  T. 

PERKINS.    (No.  16858.) 
(Supreme  Conrt  of  Mississippi.    March  8, 1916.) 

1.  Altibatton  ov  Ikstbuuents  <3=»30— Norm 

— QtfESTION  FOK  JUBT. 

In  am  action  on  a  note,  held  on  the  evidence^ 
including  the  note  showing  an  apparent  altera- 
tion, that  whether  the  alteration  was  such  at  to 
Invalidate  it  and  whether  the  plaintiff,  indorsee, 
had  assented  to  or  ratified  any  alteration  in  th« 
bills,  were  for  the  jury. 

[Ed.  Note. — For  other  cases^  see  Alteration  of 
Instruments,  Cent  Dig.  §§  264-270;  Dec.  Dig. 
<S=>30.] 

2.  Bills  and  Notes  «=>443— Right  ot  Ac- 
tion—Indobsek. 

The  indorsee  of  a  note  by  regular  indorse- 
ment may  maintain  an  action  on  it  in  its  own 
name,  where  there  is  nothing  to  show  that  he 
was  not  a  bona  fide  holder  lor  value. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  g{  1377-1380,  1383-1302, 
1394-1423;   Dec.  Dig.  <^=>443.] 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty;   Monroe  McClurg,  Judge. 

Action  by  the  American  Trust  ft  Savings 
Bank  against  H.  E.  Perkins,  Judgment  for 
defendant,  and  plaintiff  appeals.  Reversed 
and  remanded. 

Noel,  Boothe  &  Pepper,  of  Lexington,  for 
appellant    Elmore  &  Ruff,  of  Lexington,  for 

appellee. 

REED,  J.  This  Is  an  action  on  a  note.  It 
originated  in  a  justice  of  the  peace  conrt 
It  was  begun  by  filing  the  note.  There  was 
no  declaration  nor  plea.  From  a  judgment 
by  the  justice  of  the  peace  in  favor  of  the 
plaintiff,  an  appeal  was  taken  to  the  circuit 
court.  Upon  the  trial  of  the  case  In  the  cir- 
cuit court  the  original  note  was  introduced 
in  evidence,  whereupon  defendant  objected  to 
its  introduction  because  an  alteration  was 
shown  on  its  face.  The  original  note  and  a 
copy  thereof  were  sent  up  with  the  record, 
and  are  now  before  us.  The  note  is  upon  a 
printed  form,  it  is  dated  at  Cedar  Rapids, 
Iowa,  March  1,  1910,  and  is  a  promise,  for 
value  received,  to  pay  to  the  Barton-Parker 
Manufacturing  Company,  or  bearer,  the  sum 
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of  $240,  at  Cedar  Rapids,  in  five  install- 
ments.  The  Installments  are  each  $48  In 
amount,  and  the  printed  form  shows  them  as 
payable  In  two,  four,  six,  eight,  and  ten 
months  after  date.  The  alteration  of  the 
note  was  made  by  writing  in  indelible  pencil 
the  flgnres  "4,"  "6,"  "8,"  "10,"  and  "12"  over 
the  printed  words  "two,"  "four,"  "six," 
"eight,"  and  "ten,"  respectively.  The  blanks 
left  in  the  printed  form  to  be  filled  were  places 
for  date,  for  post  office  address  and  for  signa- 
ture. These  blanks  were  filled  by  writLog  in 
Indelible  pencil.  So  it  appears  from  the  face 
of  the  note  that  all  writing  thereon  was  made 
In  indelible  i)encil.  In  the  copy  of  the  note 
all  the  words  and  flg^ures  are  in  Ink.  The 
note  contains  the  following  indorsement 
written  on  the  back  thereof:  "Pay  to  the 
order  of  American  Trust  &  Sav.  Bank  r  Bar- 
ton-Parker Mfg.  Co." — which  was  signed  by 
the  treasurer  and  general  manager,  and  dat- 
ed April  4,  1910.  When  objection  was  made 
to  the  introduction  of  the  note  because  an 
alteration  was  shown  on  its  face,  the  court 
reserved  its  ruling.  Thereupon  one  of  the 
attorneys  for  the'  plaintlfT  testified  that  he 
first  demanded  payment  of  the  note  from  ap- 
pellee by  telephone  conversation,  and  that 
appellee  did  not  refuse  payment,  but  prom- 
ised to  confer  with  his  business  associate  and 
then  make  reply.  The  attorney  further  tes- 
tified that  he  called  in  person  upon  appellee 
for  the  purpose  of  collecting  the  note.  He 
presented  a  copy  of  it  to  appellee,  who  raised 
no  objection  to  the  amount  or  to  the  times 
of  its  payment,  but  only  complained  that  the 
traveling  salesman,  who  sold  him  the  goods 
for  which  the  note  was  given,  promised  not 
to  sell  the  same  kind  of  goods  to  any  other 
person  in  Durant,  where  appellee  was  in  busi- 
ness, and  that  the  salesman,  in  violation  of 
this  promise,  sold  to  another  party.  Appel- 
lee then  admitted  that  he  had  accepted  the 
goods,  and  said  he  realized  that  under  the 
contract  he  was  liable  for  them,  but  wished 
to  be  allowed  to  pay  the  amount  In  install- 
ments. The  attorney  then  agreed  with  him 
that  the  settlement  should  be  In  Installments 
of  $50,  payable  every  two  months.  Appellee 
after  this  made  a  payment  of  $50,  which 
was  duly  credited  upon  the  note.  In  a  let- 
ter written  by  the  attorneys  tor  appellant 
on  January  23,  1911,  to  appellee,  requesting 
payment  of  the  note  and  stating  that  they 
were  instructed  to  file  suit  unless  they  heard 
from  him  by  return  mall,  the  note  was  de- 
scribed, and  the  times  for  making  the  Install- 
ment payments  were  given  as  they  appeared 
tn  the  note  after  the  writing  of  the  figures 
in  indelible  pencU  over  the  printed  words 
giving  the  number  of  the  months.  On  the 
next  day  appellee  wrote  to  the  attorneys, 
making  the  remittance  of  $50,  reciting  the 
agreement  by  the  salesman  not  to  sell  to 
another  party  in  the  town,  and  stating  that 
he  was  willing  to  settle  without  suit,  and 
would  make  further  payments  of  $50  every 
SO  or  60  days.    It  is  not  shown  that  the 


alleged  alteratlotas,  whereby  the  times  of 
payment  of  the  installments  were  delayed, 
were  in  any  manner  harmful  to  appellee.  At 
the  conclusion  of  the  testimony  of  the  attor- 
ney for  appellant.  In  which  his  correspond- 
ence with  appellee  was  introduced,  the  court 
Instructed  the  jury  to  find  for  the  defendant. 

[1]  Appellee  contends  that  the  action  of 
the  court  below  in  granting  a  peremptory- 
Instruction  for  appellee  is  correct,  because 
(1)  "the  note  sued  on  showed  a  'material 
alteration,  apparent  aa  its  face,  which  was 
unexplained;"  and  (2)  "the  note  la  not 
shown  to  have  been  the  property  of  the  plain- 
tiff." The  execution  of  the  note  was  not 
denied  by  appellee.  He  only  claimed  that 
the  note  should  not  be  admitted  in  evidence 
because  there  were  material  alterations  ap- 
parent on  Its  face  which  had  not  been  ex- 
plained. It  will  be  seen  that  the  court  did 
not  rale  upon  the  objection  when  it  was 
made.  Thereupon  appellant  made  an  ex- 
planation of  the  apparent  alterations  by 
the  testimony  given  by  its  attorney.  The 
evidence  shows  that  appellee  was  informed 
of  the  amount  of  the  note,  and  the  dates 
when  the  Installment  payments  were  to  be 
made  This  information  was  given  by  ap- 
pellant's attorney  when  he  personally  pre- 
sented to  appellee  a  copy  of  the  note,  and 
again  when  he  wrote  appellee,  describing 
the  note  and  stating  fully  that  the  install- 
ment pajunents  were  to  be  made  at  certain 
times,  being  the  times  shown  <»  the  note 
after  the  apparent  alterations  had  been  en- 
tered thereon.  The  court  should  have  per- 
mitted the  note,  together  with  evidence  re- 
garding Its  alteration,  to  go  to  the  Jury  ao 
that,  as  judges  of  the  facts,  they  oonld  de- 
termine from  the  appearance  of  the  instru- 
ment itself,  considered  with,  and  in  the  light 
of,  the  testimony,  whether  the  alterations 
were  such  as  to  invalidate  it  The  court 
should  have  submitted  to  the  jury  the  ques- 
tion whether  appellant  had  assented  to  the 
alterations  or  ratified  the  changes  made  in 
the  instrument 

[2]  We  see  no  force  in  the  contention  of 
counsel  that  "the  note  is  not  shown  to  have 
been  the  property  of  plaintiff."  The  note 
appears  to  have  been  regularly  assigned  by 
Indorsement,  and  appellant  appears  to  be 
the  Indorsee  on  the  instrnment  As  such  it 
could  maintain  such  action  thereon  In  its 
own  name  as  could  have  been  maintained  by 
the  original  payee.  The  transfer  by  indorse- 
ment was  in  the  psual  and  ordinary  way. 
There  is  nothing  to  show  that  appellant  was 
not  a  bona  fide  holder  for  valu&  On  the 
other  hand,  we  find  in  the  correspondence 
between  appellant's  attorneys  and  appellee 
Information  given  that  appellee  held  the  not& 
This  is  stated  in  three  different  letters.  We 
quote  from  a  letter  written  to  appellee  by 
appellant's  attorneys  on  March  27,  1911: 

"In  reference  to  the  note  given  to  Barton- 
Parker  Mfg.  Co.,  now  held  by  the  American 
Tnut  &  Savings  Bank  of  Cedar  Bapida,  la.. 
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on  -whicb  yon  Iiave  paid  $50.00,  total  amoont 
dae  $240.00,  divided  Uto  five  payments  of  $48.- 
00  each,  all  of  which  are  now  due.    •    •    •  " 

Appellee  did  not  in  any  manner  deny  this 
claim,  neither  in  answers  to  the  letters  nor 
in  any  other  way. 

The  trial  conrt  erred  in  granting  the  per- 
emptory instmction  in  favor  of  the  appel- 
lee, and  the  case  is  therefore  reversed  and 
remanded. 

SMITH,  O.  X,  not  having  been  present  at 
the  conf  eratoe^  expresses  no  opinion. 

(lOS  Uin.  8«) 

B.   B.  FORBES  PIANO  CO.  y.  HBNNINO- 

TON.     (No.  16699.) 
(Supreme  Court  of  MiaslBaippL    March  1, 1915.) 

Sajles  «=3230—Titlb— Execution. 

Where  an  old  piano  is  given  in  part  pay- 
ment for  a  new  one,  purchaser  to  keep  old  one 
until  satisfled  with  the  new  one,  after  accept- 
ance the  old  piano  becomes  the  absolute  prop- 
erty of  the  seller,  and  the  &ct  that  tiie  wife 
did  not  authorize  the  husband  to  sign  the  bill 
of  sale,  and  that  it  was  not  actually  signed  until 
after  the  piano  had  been  seized  on  execution, 
did  not  affect  the  title. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  i  660 ;   Dec.  Dig.  «=>230.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  A.  E.  Weathersby,  Judge. 

Action  by  the  E.  E.  Forbes  Piano  Company 
against  L.  Bennington.  From  a  Judgment 
for  defendant,  plaintUT  appeals.  Reversed, 
and  Judgment  entered  In  favor  of  plaintUf. 

Whitfield,  McNeil  &  Whitfield,  of  Jackson, 
for  appellant  WatUns  ft  Watkins,  of  Jack- 
son, for  appellee. 

REED,  J.  This  is  the  third  appearance  of 
this  litigation  in  this  court.  All  of  the  three 
appeals  have  been  taken  by  the  Forbes  Piano 
Ck>mpany,  appellant  In  this  hearing.  See  E. 
B.  Forbes  Piano  Co.  v.  Hennlngtou,  48  South. 
609,  and  E.  E.  Forbes  Piano  Co.  v.  Benning- 
ton, 98  Miss.  61,  63  South.  77& 

This  litigation  concerns  an  old  plana  It 
was  owned  by  Mrs.  John  S.  Williams.  In 
the  purchase  from  the  Forbes  Piano  Com- 
pany of  an  automatic  piano,  she  sold  to  them 
the  old  piano  in  part  payment  for  the  new 
one.  It  was  agreed  that  the  old  piano  should 
remain  in  the  possession  of  Mrs.  Williams 
until  she  received  the  new  instrument  and 
was  satisfled  with  it,  when  the  trade  would 
be  completed.  She  did  receive  the  new  pi- 
ano; it  gave  perfect  satisfaction;  and  she 
accepted  it  The  old  piano  was  alsp  to  re- 
main in  Mrs.  Williams'  house  until  the 
Forbes  Piano  Company  called  for  It  While 
the  old  piano  was  still  in  Mrs.  Williams'  pos- 
session, it  was  levied  on  as  her  property  in 
an  execution  issued  by  appellee,  L.  Benning- 
ton, a  Justice  of  the  peace,  in  the  case  of 
City  Grocery  Company  against  her.  In  the 
sale  nnder  this  execution  appellee  bought 
the  piano. 


The  Forbes  Piano  Company  brought  this 
action  of  replevin,  claiming  that  it  was  en- 
titled to  recover  the  old  piano.  In  the  last 
trial  of  the  case  there  was  a  Jury  and  vter- 
dlct  In  favor  of  appellee. 

On  the  first  hearing  of  this  case  (Forbes 
Piano  Co.  V.  Bennington,  48  South.  609),  it 
was  held  by  this  court  that  the  Forbes  Piano 
Company  clearly  made  out  "a  perfect  title 
to  the  property  in  question,  and  should  have 
been  given  a  peremptory  instruction  for 
same."  The  case  was  then  reversed  and  re- 
manded. 

On  the  second  appeal  (Forbes  Piano  Co. 
▼.  Bennington,  98  Miss.  51,  63  Sonth.  777, 
Ann.  Cas.  1913A,  1216),  It  was  held  that 
Bennington,  a  Justice  of  the  peace,  could 
not  legally  purchase  the  property  sold  under 
an  execution  on  a  Judgment  rendered  by  him, 
and  (hat  the  sale  was  void.  The  case  was 
again  reversed  and  remanded. 

In  the  last  trial  of  the  case  Mrs.  Williams 
and  her  husband  testified  that  she  did  not 
authorize  her  husband  to  execute  the  bill  of 
sale  which  was  signed  by  Mr.  Williams  in  bis 
own  name,  under  date  of  October  23,  1907, 
conveying  the  old  piano  to  B.  E.  Forbes 
Piano  Company.  Mr.  Williams  testified  that 
the  bill  of  sale  was  not  glvot  on  the  date 
shown  In  the  instrument  but  was  actually 
signed  by  him  in  January,  1908,  after  the 
piano  was  levied  on  and  sold.  Bowever,  we 
do  not  see  that  this  testimony  will  affect  the 
decision  In  the  present  hearing.  It  Is  be- 
yond question  that  the  old  piano  was  given 
in  the  trade  as  part  payment  for  the  new,  and 
that  the  conditions  upon  which  the  transac- 
tion of  the  sale  wonld  be  completed  and 
Undlng  were  fully  performed  by  the  delivery 
of  the  new  piano,  its  giving  perfect  satisfac- 
tion, and  its  acceptance.  The  old  piano 
thereupon  became  the  absolute  property  of 
the  Forbes  Piano  C<Knpany. 

In  this  action  of  replevin  to  try  the  right 
of  possession  to  the  piano,  it  was  necessary 
for  the  appellant  to  show  a  good  title  to  the 
instrument  This  has  been  done.  Appellee 
did  not  have  any  right  to  withhold  the  piano 
from  appellant  He  did  not  acquire  any  title 
to  the  instrument  by  virtue  of  the  sale  un- 
der the  execution  issued  by  him  as  Justice 
of  the  peace.  This  was  decided  on  the  sec- 
ond appeal  of  the  case. 

We  note,  and  deem  it  proper  In  this  dis- 
position of  the  case,  which  we  consider  final, 
to  mention,  that  it  was  shovm  In  the  proof 
in  the  last  trial  of  the  case  that  no  Judgment 
was  ever  entered  In  the  case  of  City  Gro- 
cery Co.  V.  Mrs.  J.  S.  Williams.  The  docket 
of  the  Justice  of  the  peace  which  was  in- 
troduced in  evidence  showed  that  the  case 
was  docketed,  but  failed  to  show  any  Judg- 
ment in  the  case,  or  service  and  return  of 
the  execution  under  which  the  sale  was 
made.  Under  the  facts  in  evidence  and  the 
decisions  of  this  court  In  the  former  appeals. 
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the  trial  conrt  sbould  have  given  the  per- 
emptory Instruction  to  find  for  plaintiff. 

The  case  Is  therefore  reversed,  and  Judg- 
ment here  entered  in  favor  of  appellant 


aOS  Mies.  S52) 

YAZOO  ft  M.  V.  E.  CO.  t.  JAMES./ 

(Na  16522.) 

(Supreme  Court  of  Missiasippi.    March  1, 1015.) 

1.  CouBTs  «=>104  —  Opinions  —  Neckssitt  — 
Statute. 

Under  Code  1906,  §  4918,  providing  that 
the  opinion  of  the  Supreme  Court  shall  be  in 
writing  when  the  case  settles  important '  princi- 
ples, is  to  be  remanded,  or  the  judgment  below 
is  reversed,  It  is  not  necessary  to  file  a  written 
opinion,  in  a  case  not  coming  within  the  statute, 
merely  to  enable  counsel  to  file  a  suggestion  of 
error. 

[Eld.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  il  353,  355-358;    Dec.  Dig.  «=>104.]   , 

2.  CouBTS  <S=>104  —  Opinions  —  Necessitt — 
— "Important  Pbinciple." 

Within  Code  1906,  {  4918,  requiring  the 
Supreme  Court  to  file  a  written  opinion  in  a 
case  settling  important  principles,  a  case  set- 
tles an  "important  principle"  when  it  involves 
the  application  of  a  new  principle  or  a  new 
application  of  an  old  principle. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  §§  353,  355-358 ;   Dec.  Dig.  «=»104.] 
S.  CouBTs  ®=»104 — Opinions— Neckssitt. 

In  addition  to  the  cases  in  which  written 
opinions  are  required  by  statute,  such  opinions 
should  be  filed  when  the  case  involves  the  ap- 
plication of  an  old  principle,  a  restatement  of 
which  has  become  necessary,  or  is  oue  of  great 
public  interest  and  importance. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i§  353,  355-358 ;  Dec.  Dig.  «=>104.] 

Appeal  from  Circuit  Court  Claiborne  Coun- 
ty;  li.  C.  Mounger,  Judge. 

Action  between  Martha  James,  by  her  next 
friend,  and  the  Xazoo  &  Mississippi  Valley 
KaUroad  Company.  From  the  judgment  the 
railroad  company  appeals.  Motion  for  writ- 
ten opinion  on  affirmance  of  the  Judgement 
(67  South.  464)  denied. 

Mayes  &  Mayes,  of  Jackson,  for  the  mo- 
tion. J.  McC.  Martin,  of  Fort  Gibson,  op- 
posed. 

PER  CURIAM.  [1]  Thla  cause  was  de- 
cided at  a  former  day  of  this  term  without 
a  written  opinion,  since  which  counsel  for  ap- 
pellant have  filed  a  motion  requesting  us  to 
render  such  an  opinion,  for  the  reason  that 
they  desire  to  tile  a  suggestion  of  error,  and 
state  that  they  cannot  do  this  advisedly  with- 
out a  written  expression  of  the  court's  views. 

The  cases  in  which  it  is  provided  by  sec- 
tion 4918  of  the  Code  that  the  opinions  of 
this  court  shall  be  in  writing  are:  (1)  "Cases 
settling  important  principles,"  (2)  "cases  to  be 
remanded,"  and  (3)  "cases  where  the  judg- 
ment or  decree  of  the  court  below  is  re- 
versed." 

[2]  The  first  of  these  classes  may  be  snb- 
divided  into:  (a)  Cases  involving  the  appli- 
cation of  a  new  principle^  and  (b)  cases  In- 


volving a  new  application  of  an  old  prin- 
ciple. 

[3]  To  the  three  classes  provided  for  la 
this  statute  there  should  be  added  two  oth- 
ers: (4)  Cases  involving  the  application  of 
an  old  principle  of  which  a  restatement  has 
for  any  reason  become  necessary,  and  (5) 
cases  of  great  public  Interest  and  importance^ 
not  coming  strictly  within  any  of  the  fore- 
going classes. 

The  case  at  bar  comes  within  neither  of 
these  classes,  and  therefore  a  written  opin- 
ion win  serve  no  good  purpose.  The  time  of 
a  court  the  docket  of  which  Is  crowded  to 
the  extent  that  the  docket  of  this  court  Is, 
should  not  be  wasted  in  the  vrrltlng  of  opin- 
ions solely  for  the  purpose  of  advising  a  liti- 
gant of  the  reasons  upon  which  the  court 
acted  in  deciding  his  cas&  Moreover,  the 
burden  of  case  law  has  become  unbearable 
to  both  bench  and  bar,  and  the  courts  owe 
it  both  to  themselves  and  to  the  bar  'to  re- 
frain from  increasing  this  burden  nnneoes- 
sarily. 

If,  in  determining  whether  a  written  opin- 
ion should  be  delivered  by  us  when  de- 
ciding a  case,  we  should  take  into  considera- 
tion the  fact  that  in  the  absence  of  such, 
counsel  for  the  losing  part?  will  be  handi- 
capped in  filing  a  suggestion  of  error,  the 
result  would  be  that  in  order  to  treat  all 
Impartially  we  would  necessarily  be  com- 
pelled to  deliver  written  opinions  in  all  cases. 

Overruled. 


aOS  Hiss.  SU) 
OURRIB  T.  BENNBTTB.     (No.  17807.) 
(Supreme  Court  of  Mississippi.    March  1,  1915.) 

Appeal  and  Ebeob  <8=>162  —  Afpeai.  fbom 
Inscfficient  Relief— Patment  of  Akount 
OF  Deckeb— Effect. 

One  recovering  from  a  decedent's  estate  a 
sum  less  than  is  claimed  is  not  barred  from  ap- 
pealing tiecause  receiving  on  request  the  amount 
of  the  decree  purporting  to  settle  separate  and 
distinct  controversies. 

[Ed.  Note.— For  other  cases,  tee  Appeal  and 
Error,  Cent  Dig.  §{  179,  981,  982,  984-990; 
Dec.  Dig.  «=>162.] 

Appeal  from  Chancery  Court  Harrison 
County;    J.  M.  Stevens,  Chancellor. 

^ult  by  Annette  Currie  against  J.  F.  Ben- 
nette,  administrator  of  B.  D.  Currie,  deceas- 
ed, and  proceedings  on  objections  to  the  con- 
firmation of  the  report  of  appraisers.  From 
a  decree  granting  insufficient  relief,  plaintiff 
appeals.    Motion  to  dismiss  appeal  denied. 

L.  Brame,  of  Jackson,  and  T.  M.  Evans,  of 
Gulfport  for  appellant  U.  B.  Parker,  of 
Wiggins,  and  B.  J.  Bowers,  of  Gulfport  for 
appellee. 

SMITH,  C.  3.  This  is  an  appeal  from  a  de- 
cree In  the  court  below  awarding  appellant 
the  recovery  of  a  sum  of  money  less  than 
that  to  which  she  claims  to  be  entitled.  Tlte 
cause  now  comes  on  to  be  heard  on  a  mo- 
tion by  appellee  to  dismiss,  which  motion,  by 
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agreement,  has  been  converted  into  a  plea  In 
bar,  for  the  reason  tbat  since  the  rendition 
of  the  decree  appealed  from  api>ellee  had  paid 
to  appellant  the  full  amount  of  money  thereby 
awarded  her.  This  payment  was  made  by  ap- 
pellee pursuant  to  a  request  of  appellant  so 
to  do;  and,  while  appellee  claims  to  have 
been  at  the  time  under  the  impression  that 
no  appeal  would  be  taken,  it  docs  not  appear 
that  appellant  agreed  not  to  do  so.  Appellee's 
only  complaint  along  this  line  seems  to  be 
that  be  was  not  told  by  appellant  that  an 
appeal  would  be  taken. 

Appellant,  who  is  the  widow  of  B.  D.  Cur- 
rie,  deceased,  filed  a  bill  in  the  court  below 
seeking  to  recover  from  appellant,  the  ad- 
ministrator of  Ills  estate,  the  sum  of  $1,423.50, 
alleged  to  be  due  her  by  this  estate.  Appel- 
lee filed  an  answer  and  cross-bill  denying  ap- 
pellant's right  to  recover  this  money,  and 
praying  that  she  be  held  to  account  to  him 
for  the  sum  of  $950  found  on  the  body  of  B. 
D.  Currie  after  his  death,  and  appropriated 
by  her,  and  also  for  certain  money  alleged  to 
have  been  received  by  her  and  which  belong- 
ed to  the  estate  of  her  deceased  husband.  Nu- 
merons  amendments  were  made  In  the  plead- 
ings by  both  parties,  but  the  issue  was  sub- 
stantially as  stated. 

An  objection  had  been  filed  by  appellant  In 
the  administration  proceedings  to  the  con- 
firmation of  the  report  of  the  appraisers;  the 
objection  being  that  no  allowance  for  the 
year's  support  for  herself  and  children  had 
been  set  apart  These  two  cases  were  con- 
solidated and  tried  as  one. 

A  decree  adjudicated  each  of  these  con- 
troversies separately,  awarding  to  appellant: 
First,  the  $1,423.20  claimed  by  the  estate  of 
her  deceased  husband,  together  with  inter- 
est thereon  amounting  to  $318.75,  making  a 
total  of  $1,741.75;  second,  the  sum  of  $748 
as  a  year's  support  for  herself  and  children; 
third,  that  she  retain  the  $950  found  on  the 
body  of  her  deceased  husband  after  his  death, 
she  having  established  her  right  thereto;  and, 
fourth,  directing  that  she  account  to  appel- 
lant for  the  sum  of  $1,228.96  collected  by  her 
and  adjudged  to  be  the  property  of  appel- 
lee's intestate-the  total  amount  thus  adjudg- 
ed to  be  dueappellant  being  $2,225.95.  Appel- 
lee was  directed  to  deduct  therefrom  the  $1,- 
228.96  found  to  be  due  him  by  appellant,  and 
to  pay  her  the  balance,  amounting  to  $1,296.- 
09.  It  thus  appears  that  the  decree  appealed 
from  settles  several  separate  and  distinct  con- 
troversies, neither  of  which  is  in  any  wise  de- 
pendent upon  the  others ;  and,  in  event  error 
shall  appear  In  the  adjudication  of  the  is- 
sue upon  which  appellant  lost,  It  rrlll  not  be 
necessary,  by  reason  thereof,  for  tee  entire 
decree  to  be  reversed,  but  only  that  portion 
thereof  dealing  with  tbat  issue;  the  remain- 
der of  the  decree  being  permitted  to  remain 
in  full  force  and  effect.  Whether  the  decree 
la  affirmed  or  reversed,  appellant  must  recov- 


er from  appellee  at  least  the  amount  award- 
ed her  in  the  court  below ;  so  that  in  neither 
event  will  injustice  be  done  appellee  by  not 
dismissing  the  appeal.  The  fact  that  the  pay- 
ment of  this  money  was  requested  by  appel- 
lant is  immaterial. 

In  Meaders  v.  Gray,  60  Miss.  400,  45  Am. 
Rep.  414,  the  appellant  recovered  less  than  he 
claimed;  the  amount  due  him  being  the  only 
issue  involved.  He  accepted  payment  of  the 
amount  so  recovered;  then  prosecuted  an 
appeal  to  this  court;  and  It  was  held  that 
he  was  not  barred  thereof  by  reason  of  hav- 
ing accepted  the  amount  recovered.  If  that 
case  was  correctly  decided,  and  we  think  it 
was,  it  follows  a  fortiori  that  appellant  is 
not  barred  here. 

Overruled. 


a08  UlBS.  8ED 
MAQRUDER  v.  HATTIESBURG  TRUST  * 

BANKING  CO.  et  tO.    (No.  16455.) 
(Supreme  Court  of  Mississippi.    March  1,  1915.) 

1.  Equity  €=>195— Plkadinq— "Oeosb-Biij.." 

Code  1906,  I  587,  provides  that  a  defendant 
in  a  chancery  suit  may  make  his  answer  a  cross- 
bill, and  may  introduce  any  new  matter  therein 
material  to  bis  defense.  Stockholders  of  a  triut 
company  filed  a  bill  to  set  aside  an  agreement, 
whereby  the  trust  company  guaranteed  the  pay- 
ment of  bonds  issued  by  a  foundry  company, 
and  also  sought  to  have  the  trust  company  re- 
lieved of  all  obligationa  connected  with  and 
growing  out  of  the  arrangement.  The  trust 
company  filed  a  cross-bill  to  foreclose  a  deed 
of  trust  given  to  secure  payment  of  the  bonds, 
and  it  sought  subrogation  to  the  rights  of  the 
bondholders  as  to  those  bonds  which  it  had 
taken  up  under  the  agreement.  Held,  that  a 
cross-bill  by  the  trustee  in  bankruptcy  of  the 
foundry  company,  whereby  he  sought  to  set 
aside  the  deed  of  trust  securing  the  bonds,  and 
to  recover,  as  preferences,  named  payments 
made  to  the  trust  company,  was  not  subject  to 
demurrer  as  introducing  new  matter  not  ger- 
mane to  the  original  bill,  for  such  matters  did 
not  violate  the  rale  that  a  "cross-bill"  must  be 
auxiliary  to  the  original  bill,  so  as  to  complete 
the  determination  of  the  matters  In  litigation. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  §1  446-449;    Dec.  Dig.  <3=»195. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cross-Bill.] 

2.  Bankruptcy   i3=»299  —  Tbubtees  —  Pow- 

KBB  OF. 

The  trustee  in  bankruptcy  of  defendant  is 
a  proper  party  to  the  suit,  and  should  be  allow- 
ed to  appear  and  interpose  necessary  defenses 
by  answer  and  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §  448 ;   Dec.  Dig.  <S=>299.] 

3.  CoKPOBATiONS  ®=s3478— Deed   of  TBUErr— 
Constbuction— '  'Fbancuibe.  ' ' 

A  deed  of  trust  described  the  property  con- 
veyed as  "all  of  the  following  real  estate,  plants, 
factories,  grounds,  charters,  machinery  rights, 
privileges,  franchises,  and  other  property,  to  wit: 
The  plants  and  property  now  belonging  to  the 
company."  The  deed  further  described  the  real 
estate,  the  buildings  and  machinery  of  the  com- 
pany, and  finally  declared  that  it  was  the  inten- 
tion to  convey  all  the  property  of  every  kind 
and  description  owned  by  the  company  and  sit- 
uated at  its  plant,  except  merchandise,  mill  sup- 
plies, locomotives,  etc.,  kept  for  sale.  Code 
1906,  §  904,  declares  that  a  mortgage  or  deed 
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of  trust  conveylnK  the  franchise  or  income  or 
future  earnings  of  anr  corporation  ifaall  not  be 
▼alid.  Held,  that  neither  the  future  earnings 
nor  the  "franchise"  of  the  corporation,  which  is 
the  privilege  conferred  by  the  government  on 
corporations  to  exist,  or  other  powers  confer- 
red, were  convey^,  for  the  deed  of  trust  convey- 
ed only  that  property  specifically  described. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  1871;    Dec.  Dig.  «=»478. 

For  other  definitions,  see  Words  and  Fhraaes, 
First  and  Second  Series,  Franchise.] 

Appeal  from  Chancery  Court,  Forrest 
County;  W.  A.  Sbipman,  Special  Chancel- 
lor. 

Bill  by  Mrs.  Mary  P.  Crane  and  another 
against  the  Hattlesburg  I'rust  ft  Banking 
Company  and  the  Watklns  Machine  &  Foun- 
dry Company.  The  trust  company  filed  a 
cross-bill,  and  J.  C.  Magruder,  trustee  In 
bankruptcy  of  the  Watkins  Machine  &  Foun- 
dry Company,  also  filed  a  cross-bill.  From 
a  Judgment  sustaining  demurrers  to  the  trus- 
tee's cross-bill,  be  appeals.  Reversed  and 
remanded. 

T.  C.  Hannah  and  J.  T.  Haney,  both  of 
Hattlesburg,  for  appellant  Hill  &  Hill,  Ste- 
vens &  Cook,  and  S.  E.  TraviB,  all  of  Hattles- 
burg, B.  E2.  Eiaton,  of  Quifport,  and  Hathom 
&  Hearst,  of  Hattlesburg,  for  appellees. 

REED,  J.  The  original  bill  of  complaint 
,  in  this  cause  was  flled  by  Mrs.  Mary  P. 
Crane  and  Mrs.  Fannie  B.  Perkins,  nonresi- 
dent stockholders  of  the  Hattlesburg  Trust 
&  Banking  Company.  Complainants  sought 
the  cancellation  of  a  certain  contract  between 
the  Hattlesburg  Trust  &  Banking  Company 
and  the  Watkins  Machine  &  Foundry  Compa- 
ny, whereby  the  tnist  company  guaranteed 
the  payment  of  certain  bonds  issued  by  the 
foundry  company,  and  also  sought  to  have 
the  trust  company  relieved  from  all  obliga- 
tions and  liabilities  connected  with  and 
growing  out  of  the  business  arrangement 
The  trust  company,  the  foundry  company, 
and  the  several  holders  of  the  bonds  were 
made  parties  defendant  to  the  biU.  It  was 
charged  that  the  trust  company  was  without 
authority  or  power  under  its  charter,  or  un- 
der the  law,  to  guarantee  the  bonds  of  the 
foundry  company,  and  that  such  act.  In  so 
doing,  was  ultra  vires,  illegal,  and  void.  The 
foundry  company  executed  a  deed  of  trust  on 
certain  of  its  property  to  secure  the  pay- 
ment of  Its  bonds. 

Complainants  in  their  original  bill  prayed 
that  the  contract  between  the  trust  company 
and  the  foundry  company,  guaranteeing  the 
payment  of  the  bonds,  be  canceled,  set  aside, 
and  held  for  naught;  that  a  decree  be  en- 
tered against  the  holders  of  the  bonds  for 
such  amounts  as  had  been  paid  to  them  by 
the  trust  company;  that  the  trust  company 
be  enjoined  from  paying  any  other  of  the 
bonds  out  of  its  own  funds,  and  should  re- 
store to  the  foundry  company  such  bonds  as 
had  been  given  as  an  inducement  to  enter 


into  the  guaranty;  that  the  trust  company 
be  enjoined  from  undertaking  to  operate  the 
plant  and  business  of  the  foundry  company, 
as  stipulated  In  the  contract ;  thnt,  the  terms 
and  conditions  of  the  deed  of  trust  having 
been  broken  by  the  foundry  company,  the 
same  be  foreclosed  and  a  receiver  appointed, 
pending  the  sale,  to  take  charge  of  and 
preserve  the  property  included  therein  If  the 
court  deemed  best ;  that  the  bondholders  be 
enjoined  from  suing  the  trust  company  at 
law  upon  the  guaranty  of  the  bonds,  and  for 
general  relief. 

The  trust  company  filed  an  answer  whldi 
was  made  a  cross-bill,  the  allegations  of 
which  are  generally  the  same  as  those  In 
the  original  bill,  and  the  relief  prayed  for 
generally  the  same.  It  offered  to  return  the 
bonds  of  the  foundry  company  to  the  amonnt 
of  $12,000,  which  had  been  placed  with  it  as 
an  inducement  or  bonus  to  guarantee  the 
bonds  and  interest  The  total  bond  issue 
amounted  to  $65,000. 

The  trust  company  was  trustee  in  the  deed 
of  trust  executed  by  the  foundry  company, 
and  in  its  cross-bill  prayed  also  for  foreclo- 
sure of  the  instrument  It  prayed  for  a  de- 
cree against  the  bondholders  for  the  amounts 
of  the  bonds,  with  interest,  which  it  had  al- 
ready paid  to  them,  or  that  the  court  would 
decree  that  it  was  the  legal  and  equitable 
owner  of  the  bonds  which  had  been  so  paid 
and  taken  np.  To  fully  show  the  relief 
sought  by  the  trust  company  relative  to  the 
recovery  of  the  amounts  already  paid  out  by 
it  in  taking  up  bonds  of  the  foundry  compa- 
ny, and  relative  to  the  recovery  of  the 
amount  of  certain  bonds  received  from  the 
foundry  company  for  moneys  advanced  by 
the  trust  company  for  the  purpose  of  paying 
oil  creditors  of  the  foundry  company  exiting 
at  the  time  of  the  issuance  of  the  bonds,  xll 
of  which  amounts  the  trust  company  prayed 
should  be  paid  first  out  of  the  proceeds  of 
the  sale  of  the  property  under  the  deed  of 
trust  given  to  secure  the  bonds,  we  quote  at 
length  from  the  prayer  of  the  cross-blLl  as 
follows: 

"Cross-complainant,  in  addition  to  the  fore- 
going prayer,  specifically  prays  tliat  the  cross- 
defendants  herein,  whose  bonds  and  interest 
coupons  cross-complainant  has  paid  as  above 
set  forth,  shall  repay  the  same  together  with  in- 
terest thereon  to  cross-complainant,  the  amount 
thereof  to  be  determined  by  this  honorable  court 
and  that  cross-complainant  have  decree  against 
cross-defendants  respective^  for  the  amounts 
so  found  to  have  been  paid  by  them  to  cross- 
complainant,  with  legal  interest  thereon ;  that, 
if  mistaken  in  this,  then  cross-complainant  prays 
that  this  court  decree  that  it  is  a  legal  and 
equitable  owner  of  the  bonds,  and  interest  cou- 
pons so  paid  by  it  to  cross-defendants,  respec- 
tively, as  hereinabove  set  forth ;  and  that,  out 
of  the  proceeds  of  a  sale  of  the  property  in- 
cluded in  the  said  deed  of  trust  securing  the 
said  bonds,  cross-complHinant  bo  paid  the  amount 
of  said  bonds,  interest  coupons,  and  interest 
so  received  from  cross-defendants,  as  aforesaid, 

and   its   bonds   amounting    to   ?— ,   received 

from  Watkins  Machine  &  Foundry   Company, 
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for  money*  advanced  by  cross-complainant  for 
the  punK>se  of  paying  off  other  creditors  of  the 
said  Watkina  Machine  &  Foundry  Company 
existing  at  the  time  of  the  issuance  of  the  said 
bonds,  and  that  all  of  the  same  be  paid  to  croaa- 
complainant  in  full,  out  of  the  said  proceeds,  be^ 
fore  any  of  the  other  bonds  now  held  by  cross- 
defendants,  or  any  of  them,  shall  be  paid.  And, 
if  mistaken  in  this,  then  it  prays  that  it  be  de- 
creed to  be  a  legal  and  equitable  owner  of  said 
bonds  and  interest  coupons,  and  that,  in  a  sale 
and  distribution  of  the  proceeds  of  the  property 
included  in  said  deed  of  trust,  cross-complainant 
shall  share  equally  with  the  cross-defendanta 
therein,  receiving  its  pro  rata  share  with  cross- 
defendanta  of  the  assets  and  moneys  arising 
from  a  sale  of  the  said  property  included  in 
said  deed  of  trust,  share  and  share  alike  with 
cross-defendants  herein,  if  there  shall  not  be 
enough  to  pay  them  all  in  fuIL" 

It  will  be  seen  that  the  relief  sought  by 
the  trust  company  In  Its  cross-bin  Is  the 
cancellation  of  the  contract  guaranteeing 
the  payment  of  the  bonds,  the  foreclosure  of 
the  deed  of  trust  glv^i  to  secure  the  bonds, 
and  the  recovery  of  the  amounts  paid  In 
taking  up  the  bonds,  and  which  had  been 
paid  in  settlement  of  Indebtedness  owing  by 
the  foundry  company,  evidenced  by  bonds 
held  by  the  trust  company,  which  amounts 
It  asked  should  be  paid  out  of  the  proceeds 
of  the  sale  under  the  deed  of  trust,  before 
the  payment  of  other  sums  secured  there- 
by. Answers  were  filed  by  the  bondholders 
to  the  original  bill  of  complaint  and  to  the 
cross-bUl  of  the  trust  company. 

Thereafter  the  foundry  company  volnnta- 
rily  went  Into  bankruptcy,  and  the  appellant, 
J.  C.  Magruder,  was  appointed  trustee. 

Appellant,  trustee  In  bankruptcy,  then  filed 
an  answer  to  the  original  bill  and  to  the 
CToes-blll,  and  made  his  answer  a  cross-bill 
against  the  tmst  company.  In  this  cross-bill 
he  sought,  as  trustee  In  bankruptcy,  to  re- 
cover from  the  trust  company,  for  the  benefit 
of  the  bankrupt  estate,  large  sums  of  money 
which  he  averred  had  been  received  by  the 
trust  company  from  the  foundry  company 
from  time  to  time  before  the  bankruptcy, 
under  such  circumstances  as  made  the  same 
preferences  under  the  bankrupt  laws.  He 
charged  that  certain  sums  were  paid  by  the 
foundry  company  to  the  trust  company  with- 
in four  months  of  the  time  of  the  adjudica- 
tion, and  with  knowledge  of  the  tmst  com- 
pany of  the  foundry  company's  Insolvency, 
and  that  such  amounts  so  received  constitut- 
ed preference,  and  was  a  fraud  upon  other 
creditors.  Among  the  different  claims  which 
be  propounded  for  recovery  against  the  trust 
company  were  the  following:  The  sum  of 
$3,800  paid  out  of  the  funds  of  the  foundry 
company  for  the  services  of  an  officer  of  the 
tmst  company  rendered  the  foundry  company 
In  assisting  In  the  management  of  Its  affairs; 
a  certain  amotmt  paid  out  of  the  funds  of  the 
foundry  company  for  premiums  on  an  insur- 
ance policy  on  the  life  of  T.  O.  Watkins, 
which  policy  was  In  favor  of  the  tmst  com- 
pany; the  simi  of  $3,000  paid  out  of  the 
funds  of  the  foundry  company  to  liquidate 
personal  Indebtedness  of  T.  O.  Watkins  to  the 


trust  company;  and  certain  amounta  evi- 
denced by  accounts  assigned  by  the  foundry 
company  to  the  trust  company.  In  his  cross- 
bill appellant  also  prayed  for  the  cancellation 
of  a  security  given  by  the  foundry  company 
to  the  tmst  company  for  the  payment  of 
$7,000,  the  purchase  price  of  three  locomo- 
tives, claiming  that  the  trust  company  re- 
ceived such  security  with  the  purpose  and  In- 
tent of  being  preferred  over  other  creditors. 
He  prayed  for  an  accounting  by  the  trust 
company  for  all  amounts  collected  by  reason 
of  the  assigned  claims.  He  prayed  that  the 
court  would,  by  proper  decree,  direct  him,  as 
trustee  In  bankruptcy,  to  sell  the  property  in- 
cluded In  the  deed  of  trust,  and  under  the 
direction  of  the  court  make  distribution  of 
the  proceeds. 

We  quote  as  follows  the  concluding  para- 
graph In  the  prayer  of  appellant's  cross- 
blU: 

"This  cross-complainant  further  prays  that 
this  court,  upon  final  hearing  hereof,  fully  deter- 
mine what  amounts  the  said  Battiesburg  Trust  & 
Banking  Company  is  indebted  to  this  cross-com- 
plainant, as  trustee  as  aforesaid,  and  that  all 
moneys  so  found  by  this  court  to  be  owing  by  the 
said  Hattiesburg  Trust  &  Banking  Company 
to  the  said  Watkins  Machine  &  Foundry  Com- 
pany, or  this  cross-complainant,  be  set  off  and 
deducted  from  the  interest,  if  any  interest  what- 
ever the  said  Hattiesburg  Trust  &  Banking 
Company  may  have  in  the  proceeds  of  the  said 
sale  of  said  mortgaged  property,  except,  how- 
ever, the  amount  that  this  court  may  find  that 
the  said  Hattiesburg  Trust  &  Banking  Com- 
pany has  received  from  the  said  Watkins  Ma- 
chine &  Foundry  Company  as  a  preference  over 
the  other  creditors  of  the  said  Watkins  Machine 
&  Foundry  Company ;  this  cross-complainant 
praying  that  all  such  moneys,  security,  and  ef- 
fects that  have  been  assigned  or  in  any  way  de- 
livered to  the  said  Hattiesburg  Trust  &  Banking 
Company  in  payment  of  or  as  security  for  any 
past  due  Indebtedness,  and  considered  by  this 
court  as  a  preference,  be  paid  direct  and  in 
full  by  the  said  Hattiesburg  Trust  &  Banking 
Company  to  this  cross-complainant,  and  that 
this  court,  npon  final  hearing  thereof,  enter  a 
decree  ordering  and  directing  the  said  Hatties- 
burg Trust  &  Banking  Company  to  pay  and  de- 
liver to  this  cross-complainant  all  moneys  or 
other  property  that  may  be  in  its  bands  by  rea- 
son of  its  having  received  a  preference,  or  other- 
wise." 

It  will  be  seen  that  appellant  was  endeav- 
oring, by  his  cross-bill,  to  recover  from  the 
tmst  company  amounts  which  he  charged  be- 
longed to  the  foundry  company  and  bad  been 
improperly  diverted,  and  amounts  which  he 
charged  were  preferences  against  the  general 
creditors. 

Up  to  this  stage  of  the  proceedings  no  at- 
tack had  been  made  upon  the  validity  of  the 
deed  of  tmst  executed  by  the  foundry  com- 
pany to  secure  its  bonds.  The  bondholders 
were  not  made  parties  to  the  original  cross- 
bill filed  by  the  appellant.  After  this  an 
amended  and  supplemental  cross-bill  was  fil- 
ed by  appellant.  In  this  he  charges  that  the 
deed  of  trust  includes  the  corporate  fran- 
chise, charters,  income,  and  future  earnings 
of  the  foundry  company,  and  is  therefore 
void  as  to  debts,  contracted  in  carrying  on 
the  company's  business;   and  that  the  bond- 
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holders  have  no  Hen  upon  the  property  em- 
braced In  the  deed  of  trust,  and  he  sought 
therein  to  have  the  deed  of  trust  declared  in- 
valid, and  the  property  devoted  to  the  pur- 
pose of  paying  general  and  unsecured  cred- 
itors. The  bondholders  were  made  parties  to 
this  cross-bill,  and  it  was  prayed  therein 
that  they  be  made  and  considered  parties  to 
appellant's  original  cross-bilL 

The  case  as  to  one  of  the  bondholders,  the 
Citizens'  Bank,  was  finally  disposed  of  upon 
demurrer  and  plea  filed  by  that  bank,  and  no 
appeal  from  the  decrees  sustaining  the  same 
has  been  prosecuted  by  any  of  the  parties  in 
the  case.  • 

The  trust  company  filed  a  demurrer  to  ap- 
pellant's original  cross-bill.  The  other  bond- 
holders, with  the  exception  of  the  Citizens' 
Bank,  filed  a  demurrer  to  appellant's  original 
cross-blU  and  his  amended  and  supplemental 
cross-bill.  These  demurrers  were  sustained 
by  the  chancellor,  and,  from  his  decree  in  so 
sustaining  them  and  dismissing  the  original 
and  the  supplemental  and  amended  cross- 
bill, appellant  has  prosecuted  this  appeal. 

[1]  We  deem  it  necessary  in  this  consider- 
ation to  notice  specially  only  two  of  the 
grounds  of  demurrer:  First,  that  which 
n^aintalns  that  appellant's  cross-bills  intro- 
duce new  matter  not  germane  to  the  matter 
Involved  in  the  original  bill;  and,  second, 
that  the  deed  of  trust  shows  upon  its  face 
that  the  corporate  franchise  of  the  foundry 
company  was  not  conveyed  therein,  and  that 
it  is  valid. 

As  to  the  ground  first  mentioned,  we  quote 
the  statement  thereof  in  the  demurrer  filed 
by  the  trust  company,  as  follows: 

"It  is  a  departure  from  and  without  the  scope 
and  purpose  of  the  original  cause,  and  attempts 
°  to  set  up  a  cause  of  action  entirely  and  wholly 
different  from  the  purpose  of  the  original  suit, 
which  was  merely  a  proceeding  to  cancel  a 
guaranty  made  by  the  cross-defendant  to  the 
First  National  Bank  of  Commerce  and  others, 
wheresB  this  proceeding  is  an  attempt  to  raise 
questions  of  the  right  of  the  cross-defendant  to 
retain  certain  collections  and  securities  given  it 
by  the  Watking  Machine  &  Foundry  Company 
while  insolvent;  the  said  trustee  seeking  by 
said  cross-bill  to  recover  back  said  collections, 
and  to  cancel  said  securities  and  assignments 
as  preferences." 

In  tbe  other  demurrer  this  ground  Is 
stated  in  the  following  words: 

"The  said  cross-bill  and  supplemental  cross- 
bill introduce  entirely  new  matter  neither  nec- 
essary for  defense  nor  in  any  way  germane  to 
the  matters  involved  in  the  original  biU." 

An  answer  may  be  made  a  cross-bill  by 
the  statute  (section  687,  Code  of  1906),  where- 
in it  is  provided  that: 

"A  defendant  in  a  chancery  suit  may  make  hia 
answer  a  cross-bill  against  the  complainant,  or 
his  codefendant  or  defendants,  or  all  of  them; 
and  may  introduce  any  new  matter  therein  ma- 
terial to  his  defense,  and  may  require  the  same 
to  be  answered." 

A  cross-blU  is  auxiliary  to  tbe  original  bill, 
and  is  a  proceeding  to  complete  tbe  determi- 
nation of  the  matters  In  litigation.  Thorn- 
aaon  r.  Ne^ey,  60  Miss.  810.   The  matters  in 


a  cross-bill  must  be  germane  to  those  Invcdr- 
ed  In  the  original  bill. 

In  Ency.  PI.  &  Pr.  vol.  5,  p.  629,  It  la  stat- 
ed that  a  crossbill  is  "to  obtain  fnU  relief 
for  all  the  parties  touching  the  matters  In 
the  original  bill,  or  to  bring  every  disputed 
matter  fully  before  the  court  and  grant  the 
defendant  or  defendants  some  permanent  re- 
lief against  the  complainant,  or  against  oth- 
er defendants,  or  against  both." 

We  find  in  this  suit,  as  shown  in  the  orig- 
inal bUl  of  the  stockholders  of  the  trust 
company  and  in  the  cross-blU  of  tbe  trust 
company,  the  main  purpose  is  that  the  trust 
company  be  relieved  from  the  obligations  and 
liabilities  growing  out  of  the  agreement  and 
business  arrangement  made  between  tbe 
trust  company  and  the  foundry  comi>any, 
whereby  the  trust  company  guaranteed  bonds 
issued  by  the  foundry  company.  To  obtain 
this  relief  it  was  sought  to  have  the  agree- 
ment declared  void  because  ultra  vires,  and 
it  was  further  sought  to  have  a  foreclosure 
of  the  deed  of  trust  given  to  secure  the 
bonds,  so  that  the  application  of  the  proceeds 
from  the  sale  of  the  property  could  be  made 
to  the  payment  of  the  bonds. 

The  trust  company,  in  the  business  trans- 
actions with  the  foundry  company,  became 
the  holder  of  some  of  the  bonds.  In  its 
cross-bill  it  sought  to  be  subrogated  to  the 
rights  of  the  bondholders  as  to  the  bonds 
which  had  been  taken  up  by  It  under  the 
agreement  It  further  sought  a  decree  of 
the  court  directing  the  payment  of  the 
amonnts  expended  by  it  in  taking  up  bonds 
and  the  amounts  expended  by  it  in  the  pay- 
ment of  certain  indebtedness  owing  by  the 
foundry  company  when  the  bonds  were  orig- 
inally issued.  It  prayed  that  such  amounts 
should  be  paid  first  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  property;  such 
payments  to  be  made  before  any  other  bonds 
secured  thereby  should  be  paid. 

Now  appellant,  the  trustee  in  bankruptcy, 
who  succeeded  to  tbe  rights  of  the  foundry 
company,  and  also  was  the  representative 
of  the  bankrupt's  general  creditors,  by  bis 
cross-bill  claimed  the  right  to  ofCset  sacb 
amounts  as  might  be  decreed  to  be  owing  to 
the  trust  company  out  of  the  proceeds  of 
the  mortgage  sale  by  his  claims  against  the 
trust  company  for  preference  payments  and 
his  claims  for  other  amounts  which  he  as- 
serted would  be  shown  owing  by  an  account- 
ing by  the  trust  company.  Thus  we  have 
presented,  in  the  pleadings  in  this  suit,  dis- 
puted matters  between  two  of  the  defend- 
ants to  the  original  bill. 

It  appears  that  these  matters  in  dispute  be- 
tween these  two  defendants  are  germane  to 
the  matters  Involved  in  the  original  bill  of 
complaint.  They  grew  out  of  and  logically 
followed  the  main  purpose  of  the  bill,  as 
hereinabove  stated.  They  are  material  to 
the  defense,  which  it  is  proper  for  appellant 
to  make.  Appellant  had  tbe  right  in  this 
suit  to  demand  affirmative  leliet,  not  only 
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against  the  complainants  In  the  original  bill, 
but  also  against  the  defendant,  the  trust 
company.  The  matters  in  dispute  between 
these  two  defendants  were  proper  to  be 
brought  fully  before  the  court  In  order  that 
there  might  be  a  complete  determination  of 
all  the  matters  In  litigation. 

We  notice  In  the  prayer  In  the  original 
bill,  and  also  in  that  of  the  cross-bill  of  the 
trust  company,  that  the  court  is  asked  to 
draw  to  Itself  and  retain  jurisdiction  of  all 
matters  and  controversies  touching  the  rights 
and  liabilities  of  all  of  the  defendants  with 
reference  to  the  bonds,  the  validity  of  the 
contract  of  guaranty,  and  the  liability  of  the 
trust  company  to  any  of  the  defendants,  and 
it  Is  further  asked  that  the  court  would  ren- 
der such  full  and  complete  equity  to  all  the 
parties  as  they  might  be  entitled  to.  This  is 
in  keeping  with  our  view  of  this  case.  Appel- 
lant claims  a  liability  by  the  trust  company 
to  the  estate  of  the  bankrupt  and  to  the 
creditors  of  such  bankrupt.  These  claims 
are  proper  to  be  asserted  as  a  defense  and 
offset  to  the  claims  of  the  trust  company, 
which  it  propounds  for  payment  out  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty. In  order  to  render  full  and  complete 
equity  to  all  parties,  these  counterclaims  of 
appellant  and  the  trust  company  should  be 
permitted  to  be  Utigated  to  an  end  In  this 
suit  We  therefore  conclude  that  this  ground 
is  not  well  taken,  and  that  the  demurrer 
should  not  have  been  sustained  by  reapon 
thereof. 

(2]  Appellant,  as  trustee  In  bankruptcy  of 
the  estate  of  the  Watklns  Machine  &  Foun- 
dry Company,  one  of  the  defendants  to  the 
original  bill,  was  a  proper  party  in  this  suit, 
and  the  court  was  right  In  permlttUig  him 
to  appear  as  a  party  defendant  and  interpose 
defense  by  filing  his  answer  and  making  it  a 
cross-bllL  None  of  the  grounds  in  the  de- 
murrer filed  by  the  trust  company  are  well 
taken,  and  the  chancellor  erred  In  sustaining 
that  demurrer. 

[3]  We  turn  now  to  the  ground  in  the  de- 
murrer, filed  by  the  bondholders,  that  the 
deed  of  trust  referred  to,  which  instrument 
is  filed  as  an  exhibit  to  the  original  bill,  does 
not  embrace  the  corporate  franchise  of  the 
foundry  company  and  the  charter  thereof, 
and  does  not  convey  the  Income  and  future 
earnings  of  the  company,  as  alleged  by  ap- 
pellant, and  that  the  deed  of  trust  upon  its 
face  shows  that  it  is  valid,  and  is  a  subsist- 
ing and  legally  binding  lien. 

Appellant  bases  his  claim  that  the  deed  of 
trust  is  invalid  because  it  includes  the  cor- 
porate franchise,  charters,  income,  and  fu- 
ture earnings  of  the  company,  upon  section 
904  of  the  Code  of  1906,  which  reads: 

"A  mortgage  or  deed  of  trust  conveying  the 
franchise  or  income  or  future  earnings  of  any 
corporatloD,  no  matter  when  or  how  anch  cor- 
poration was  created,  shall  not  be  valid  against 
debts  contracted  in  carrying  on  the  business  of 
the  corpoiatioii." 


A  reading  of  the  deed  convinces  ns  that 
api)ellant  is  wrong  in  his  contention.  It  is 
stated  In  the  instrument  that  the  company 
had  determined  to  secure  the  payment  of  the 
bonds  by  executing  and  delivering  to  the 
trustee  a  deed  of  trust  conveying  its  plants 
and  properties  therein  described  and  set 
forth.  We  quote  as  follows  from  the  descrip- 
tion of  the  property  conveyed: 

"All  and  singular  of  the  following  real  estate, 
plants,  factories,  grounds,  cheurters,  machinery 
rights,  privileges,  franchises  and  other  property, 
to  wit:  The  plant  and  property  now  belonging 
to  the  company  situated  in  the  city  of  Hatties- 
burg,  county  of  Forrest,  and  state  of  Missis- 
sippi, and  more  particularly  described  as  fol- 
lows :  Lots  seven  (7),  eight  (8)."  etc. 

Then  follows  a  description  of  real  estate. 
Then  continuing  the  instrument: 

"Together  with  all  the  buildings  and  struc- 
tures, erections  and  constructions  now  or  here- 
after placed  upon  the  same,  to  wit:  All  machin- 
ery of  every  kind  and  description,"  etc. 

Then  follows  a  description  of  personal 
property.  The  description  of  property  in- 
cluded in  the  deed  of  trust  then  ends  as  fol- 
lows: 

"It  being  the  Intention  to  convey  by  this  in- 
strument all  the  property  of  every  kind  and  de- 
scription now  owned  by  the  said  company  and 
situated  and  bein^  at  its  plant  in  the  city  of 
Hattiesburg,  Mississippi;  but  all  merchandise, 
mill  supplies,  locomotives,  or  other  goods  and 
wares  kept  for  sale,  barter  or  trade  by  Watkias 
Machine  &  Foundry  Company  are  expressly  ex- 
cepted from  the  operation  of  this  deed  of  trust 
and  are  not  Intended  to  be  embraced  herein. 
It  is  further  understood  and  agreed  that  any  and 
all  property  herein  described  as  embraced  in  and 
covered  by  this  trust  deed  which  Watkins  Ma- 
chine &  Foundry  Company  may  hereafter  acquire 
and  place  upon  said  premises  in  or  about  its 
said  plant  in  the  city  of  Hattiesburg,  including 
all  real  estate  during  the  life  of  this  trust  deed, 
shall  be  covered  by  and  included  in  this  trust 
deed  as  fully  and  to  all  intents  and  purposes  as 
if  the  same  was  accurately  described  herein." 

"To  have  and  to  hold  the  above-described 
premises,  property  rights,  franchises  and  appur- 
tenances, unto  the  said  party  of  the  second  part, 
and  its  lawful  successors  or  assigns  forever. 

It  will  be  seen  that,  while  the  word  "fran- 
chises" is  Inserted  in  the  general  statement 
of  what  is  to  be  conveyed,  still  no  franchise 
is  described,  and  by  the  very  words  of  the 
deed  of  trust  the  property  conveyed  is  that 
which  is  definitely  described  in  the  deed  of 
trust  Such  property  is  first  limited  in  the 
description  to  the  "plant  and  property"  then 
belonging  to  the  company,  situated  In  the 
city  of  Hattiesburg.  It  is  further  limited  by 
the  particular  description  of  the  real  estate 
included,  and  then  the  description  of  the  per- 
sonal property  enumerated.  The  location  of 
the  property  is  definitely  given,  and  it  is  also 
particularly  described.  A  general  descrip- 
tion may  be  restricted  by  a  particular  one, 
and  the  particular  description  will  controL 

It  will  be  noted  that,  wherever  the  word 
occurs  in  the  provisions  of  the  deed  of  trnst, 
it  is  in  the  plural,  "franchises,"  not  "the 
franchise."  Where  It  occurs  in  other  parts 
of  the  instrument  than  the  description  of 
the  property  conveyed,  it  is  preceded  by  tbe 
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word  "said,"  or  word  of  like  import,  which, 
of  course,  refers  it  back  to  the  description. 

The  word  "franchise"  has  various  signlfl- 
catlons.  The  privilege  conferred  by  the  gov- 
ernment on  a  corporation  to  exist  is  termed 
a  franchise.  Different  powers  granted  to  a 
corporation  are  called  franchises.  Particu- 
lar rights  and  authorities  vested  in  persons 
are  designated  franchises.  For  Instance  the 
right  to  hold  and  dispose  of  property  is  a 
franchise  which  may  be  bestowed  on  a  cor- 
poration. This  deed  of  trust  is  only  upon 
the  property  therein  definitely  described,  and 
does  not  attempt  to  convey  the  corporate 
franchise  or  Income  or  future  earnings  of 
the  foundry  company. 

The  ground  in  the  demurrer  filed  by  the 
First  National  Bank  of  Commerce  and  oth- 
ers, the  bondholders,  that  the  deed  of  trust 
did  not  convey  the  franchise  or  -income  or 
future  earnings  of  the  corporation,  and  was 
therefore  invalid  as  against  debts  contracted 
In  carrying  on  the  business  of  the  corpora- 
tion, is  well  taken. 

This  appeal  was  granted  by  the  chancellor 
to  settle  the  principles  of  the  cause. 

Reversed  and  remanded. 


YAZOO  &  M.  V.  R.  CO.  v.  BISHOP. 

(No.  16797.) 

(Supreme  Court  of  Mississippi.    March  8, 1916.) 

On  motion  by  appellant  to  amend  judg- 
ment, and  suggestion  of  error  by  appellee. 
Suggestion  of  error  overruled,  and  motion 
to  amend  sustained  in  part  Reversed  gen- 
erally, and  cause  remanded. 

For   former   opinion,   see   66    South.   425. 

Mayes  &  Mayes,  of  Jackson,  for  appellant 
Oreen  &  Green,  of  Jackson,  and  Thos.  S. 
Owen,  of  Cleveland,  for  appellee. 

RBED,  J.  This  case  is  reported  in  66 
Southern  Reporter  at  page  425.  By  refer- 
ring to  the  opinion  then  delivered  It  will  be 
seen  that  the  court  held  that  It  was  proper 
to  submit  the  question  of  appellant's  llabiU- 
ty  to  the  Jury.  It  was  further  held  that 
the  verdict  was  excessive  In  amount  to  the 
extent  that  it  showed  passion  or  prejudice 
on  the  part  of  the  jury.  The  case  was  there- 
upon reversed,  and  remanded  for  trial  as 
to  the  amount  of  damages  only,  unless  ap- 
pellee entered  a  remittitur  reducing  the  ver- 
dict to  $500. 

Since  the  rendition  of  tliat  opinion  appel- 
lant has  filed  the  following  motion: 

"Now  comes  the  Tazoo  &  Mississippi  Valley 
Railroad  Company,  appellant  in  above  cause, 
and  moves  the  court  to  amend  its  order  made 
and  entered  in  tills  cause,  by  affirming  same  at 
and  for  the  sum  of  $500,  and  that  said  canse 
be  not  reversed  and  remanded  for  any  purpose, 
unless  rule  13  [59  South,  be]  be  relaxed,  and 
dispensed  with  in  the  instant  case,  to  prevent 
injustice  to  tills  appellant  and  the  reversal  be 
a  general  ata," 


We  understand  from  this  motion  that  ap- 
pellant desires  us  to  affirm  the  case  for  the 
amount  of  $500,  or  reverse  It  and  remand 
It  for  a  general  trial  on  all  Issues. 

Appellee  is  also  dissatisfied  with  the  judg- 
ment rendered,  and  has  filed  a  suggestion  of 
error,  in  whidi  he  maintains  that  the  case 
should  not  have  t>een  reversed  on  the  ground 
that  the  verdict  is  excessive. 

In  our  reconsideration  of  this  case  we  re- 
quested and  received  from  counsel  represent- 
ing appellant  and  appellee  briefs  further  dis- 
cussing the  question  of  appellee's  right  to 
recover  at  all  on  the  evidence. 

After  again  reviewing  the  case,  we  have 
determined  not  to  disturb  our  holding  that 
it  was  proper  to  submit  the  case  to  the  Jury 
on  the  question  of  appellant's  liability. 

The  chief  question  to  be  answered  In  de- 
termining appellant's  liability  is  whether  ap- 
pellee sufficiently  exhibited  Ills  ticket  to  the 
fiagman.  He  claims,  and  the  fiagman  denies, 
that  he  did. 

Because  much  of  the  testimony  before  the 
jury  relative  to  the  exhibition  of  the  ticket 
consisted  of  gestures  and  Illustrations  by 
use  of  the  hand  and  by  physical  dem<xi- 
stratlon  of  what  occurred,  all  of  which  is 
uncertain  and  Indefinite  to  ua  from  the  mere 
words  in  the  testimony,  It  Is  not  apparent 
to  us  exactly  what  took  place  between  ap- 
pellee and  the  flagman.  In  the  nature  of 
things,  we  are  unable  to  have  as  clear  an 
understanding  of  the  occurrences  as  the 
jury,  who  saw  the  gestures  and  physical  Il- 
lustrations. We  make  the  following  quota- 
tions from  the  testimony  to  illustrate  our 
Inability  to  understand  fully  what  occurred 
from  just  the  words  spoken: 

Appellee  said: 

"I  bad  mjr  ticket  in  the  palm  of  my  right 
band;  I  raised  my  ticket  up  that  way,  and 
started  going  in.  •  •  •  I  took  the  ticket  and 
stuck  it  down  in  front  of  my  hat  ♦  •  ♦  I 
walked  up,  and  bad  the  ticket  in  my  band,  and 
he  said,  'Ticket'  and  I  just  threw  up  my  band, 
just  in  that  position,  with  my  ticket  that  way. 
Q.  You  never  did  open  your  hand  this  way? 
A.  Just  in  this  position,  and  the  flagman  saw 
it  Q.  Now,  Mr.  Bishop,  wait  a  minute.  Is 
ttiis  the  position?  A.  Something  up,  but  hold- 
ing it  right  in  the  palm  of  my  hand  there." 

From  the  testimony  of  W.  EL  Hardin,  the 
flagman : 

"Q.  Did  he  or  not  exhibit  it  to  von  then?  A. 
No,  sir ;  he  held  his  hand  out  this  way ;  says, 
•I've  got  my  ticket'  " 

Did  Mr.  Bishop  suffidenay  exhibit  his 
ticket?  The  proof  In  this  case  is  such  as 
to  carry  this  question  to  the  Jury  for  answer. 

We  have  also  concluded  that  we  were  not 
in  error  in  deciding  that  the  verdict  was 
excessive.  It  seems  plain  to  us  that,  view- 
ing all  of  the  facts  in  the  case,  it  was  beyond 
any  reasonable  amount 

[2]  Counsel  for  appellee  suggest  that  the 
infliction  of  punitive  damages  in  ttiln  case 
was  to  punish  the  offender,  and  to  give  an 
example  so  as  to  protect  the  public  from 
similar  wrongs.    It  Is  our  opinion,  however. 
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that  the  pnnlsbment  Inflicted  In  this  case  Is 
out  of  all  proportion  to  the  offense  commit- 
ted. 

We  bare  concluded,  bowerer,  from  an  ex- 
tended reconsideration  of  this  entire  case, 
to  reverse  it  generally,  and  remand  it  for  a 
trial  on  all  issues.  We  therefore  wltbdraw 
that  part  of  the  opinion  and  judgment  wbere- 
In  we  reversed  and  remanded  the  case,  un- 
less a  remittitur  was  entered  reducing  the 
verdict  to  the  amount  of  $500,  and  wherein, 
If  remittitur  was  not  entered,  the  judgment 
was  reversed  in  so  far  as  it  fixed  the  dam- 
age to  be  recovered,  and  the  case  was  re- 
manded only  for  the  purpose  of  ascertaining 
the  amount  of  such  damages. 

It  follows,  therefore,  that  the  suggestion 
of  error  by  appellee  is  overruled,  the  mo- 
tion to  amend  judgment  by  appellant  is  sus- 
tained in  part  and  as  indicated  in  this  opin- 
ion, and  the  judgment  is  reversed,  and  case 
remanded  for  general  trlaL  ' 


(108  Mlra.  871) 

YAZOO  *  M.  V.  R.  CO.  v.  SCOTT. 
(No.  16929.) 

(Sapreme  Court  of  MississippL     March  1, 
1915.) 

1.  Common  Law  «=9l— What  Corstitotes. 

The  common  law  consists  of  those  princi- 
ples and  rules  of  action  which  liave  been  {rem 
time  to  time  adopted  and  acted  on  by  the  courts 
when  adminlBtenng  justice,  in  cases  not  govern- 
ed by  any  written  law  arising  out  of  private 
dispntes  of  individuals. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent.  Dig.  if  1,  2;    Dec.  5Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Law.] 

2.  Appeal  and  Bbbob  <8=>1178— Pabtiai.  R«- 
vkbsal— issuk  of  damages. 

At  common  law  in  a  civil  action,  the  Su- 
preme Court  has  the  power  to  award  a  new 
trial  on  the  issue  of  damages  only. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4604-4ffiJ0;  Dec.  EMg.  «=» 
1178.1 

8.  New    Tbiai.     «=s>161  —  CoNDrrioNB     on 

Geaktihg— "Teems"— "Condition." 

That  the  statute  in  force  prior  to  Code 
1906,  I  800,  providing  that  every  new  trial 
granted  sbaU  be  on  such  "terms"  as  the  court 
shall  direct,  read  "terms  and  conditions,"  is  im- 
material, as  the  words  are  synonymous; 
"terms"  meaning  propositions,  limitations^  or 
provisions  stated  or  offered,  and  a  "condibon" 
in  that  which  limits  or  modifies  the  existence  or 
character  of  something;  a  restriction  or  quali- 
fication. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  iS  321-323;    Dec.  Dig.  iS=»161. 

For  other  definitions,  see  Words  and  Phrases, 
EMiBt  and  Second  Series,  Condition;   Terms.] 
■4.  Appeal  and  Ebbob  ®=all78— Pabtial  He- 

TKBSAL— Issue  or  DAMAoaa— Siaxutobt  Au- 

THOBITT, 

Under  Code  1906,  f  800,  reUting  to  circuit 
courts,  but  made  applicable  by  sections  4909 
and  4919  to  the  Supreme  Court,  providing  that 
every  new  trial  granted  shall  be  on  such  terms 
as  the  court  shall  direct,  and  section  4919,  em- 
powering the  Supreme  Court  to  render  judg- 
ment such  as  the  trial  court  should  have  ren- 
dered, unless  necessary  that  damages  be  assess- 


ed bv  a  jury,  and  that  on  remand  the  trial  court 
shall  proceed  according  to  directiooa  of  tlie  Su- 
preme Court,  the  Supreme  Court  has  power  to 
award  a  new  trial  on  the  issue  of  damages  only. 
[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dk.  |i  4604-4620;  Dec.  Dig.  «=> 
1178.1 

6.  Common  IiAW  4=s>11— Repeal  bt  Statute. 

A  statute  incorporating  partially  a  rule  of 
the  common  law  does  not  operate  as  a  repeal 
of  the  rest  of  the  rale. 

[Ed.  Note.— For  other  cases,  see  Common 
Law,  Cent  Dig.  s|  9,  12;   Dec.  Dig.  «=3ll.] 

0.  Appeal  and  Ebbob  «=3ll78— Pabtial  Bx- 

VEBBAL— STATOTES. 

That  Code  1906,  f§  4941,  4945,  by  the  rule 
of  "expressio  unius  est  ezcluslo  alterius,"  pro- 
hibits the  Supreme  Court  from  granting  a  new 
trial  on  the  issue  of  damages  only,  would  not  af- 
fect such  right  if  it  existed  by  some  other  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  4604-4620;  Dec.  Dig.  «=» 
1178.1 

7.  JuBT  «=»31— Right  to  Tbial  bt— Pabtiai. 
Revebsal. 

To  reverse  and  grant  a  new  trial  on  the  is- 
sue of  damages  only  does  not  violate  Const. 
1890,  g  31,  making  the  right  of  trial  by  jury 
inviolate. 

[Ed.  Note.— For  other  easM,  see  Jury,  Cent 
Dig.  iS  204-219;   Dec.  Dig.  «s»31.] 

&  CoNBrrrunoNAi.  Law  •^819— Dub  Pbo- 

0ES8— Pabtial  Revebsal. 

To  reverse  and  grant  a  new  trial  on  the 
issue  of  damages  only  does  n*t  deprive  appel- 
lant of  property  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  tee  Constitution- 
al Law,  Cent  Dig.  f  038;    Dec.  Dig.  <8=a316.] 

0.  Appeal  and  Bbbob  «=9l214— Remand  fob 
New  Tbial— Evidence  on  New  Tbial. 
Where  the  court  on  appeal  remands  a  case 
on  the  issue  of  damages  only,  evidence  as  to  lia- 
bility is  inadmissible  on  the  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  an4 
Error,  Cent  Dig.  {  4715;   Dec.  Dig.  iS=1214.] 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; H.  C.  Hoonger,  Jndge. 

Action  by  Henry  Scott  against  the  Yazoo 
ft  Mississippi  Valley  Railroad  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  is  an  appeal  from  a  judgment  for 
appellee.    The  opinion  states  the  facts. 

The  rule  of  the  Supreme  Court  referred  to 
in  the  opinion  is  as  follows: 

"Rule  13.— New  Trial  as  to  Damages  Only.— 
When  a  judgment  is  reversed  and  a  new  trial 
ordered  because  the  damages  are  excessive  or 
inadequate,  and  for  no  other  reason,  such  judg- 
ment shall  be  set  aside  only  in  respect  of  dam- 
ages and  shall  stand  good  in  all  ether  respects." 

See  102  Miss.  905,  59  South.  Ix. 

Mayes  &  Mayes,  of  Jackson,  and  H.  D.  Mi- 
nor, of  Memphis,  Tenn.,  for  appellant  Hud- 
son &  McKay,  of  Viclcsbnrg,  for  appellee. 

SMITH,  a  3.  This  suit  was  instituted  in 
the  court  below  by  appellee  to  recover  from 
appellant  damages  for  an  injury  received  by 
him  while  in  appellant's  employ  by  reason 
of  the  negligence  of  its  servants.  On  the 
trial  of  the  cause  there  was  a  verdict  and 
judgment  for  appellee  for  the  sum  of  $100, 
from  which  he  appealed  to  this  court,  and 
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obtained  a  reversal  thereof  for  the  reason 
that  the  damages  allowed  htm  were  Inade- 
quate. 103  Miss.  522,  60  South.  215.  In 
reversing  the  Judgment,  however,  the  new 
trial  directed  was  reatricted  to  the  ascer- 
tainment of  damages  only,  and,  in  so  far 
as  it  settled  the  question  of  liabiUty,  the 
Judgment  was  permitted  to  remain  in  full 
force  and  effect  On  return  of  the  cause  to 
the  court  below  it  was  again  tried  in  ac- 
cordance with  the  directions  of  this  court, 
and  resulted  in  the  award  to  appellee  of 
damages  in  the  sum  of  $6,750.  Appellant's 
principal  assignment  of  error  is  that  this 
court  was  without  power  in  reversing  and 
remanding  this  cause  to  direct  that  it  be 
tried  on  the  question  of  damages  only,  and 
that  therefore  the  court  below  erred  In  re- 
stricting the  trial  to  that  issue. 

Two  questions  arise  on  this  assignment  of 
error:  First,  has  this  court.  Independent  of 
rule  No.  13  (59  South.  Ix),  adopted  by  it  some 
time  since,  the  right  to  limit  the  issues  when 
awarding  a  new  trial?  and,  second,  if  not, 
had  it  the  power  to  assume  such  a  right  by 
the  adoption  of  this  rule? 

All  of  the  powers  with  which  this  court 
is  vested  and  which  are  not  conferred  upon 
it  by  the  Constitution,  either  expressly  or 
by  necessary  Implication,  are  derived:  (1) 
From  statutes;  and  (2)  from  the  common 
law.  Taking  up  first  the  second  of  these 
sources  from  which  our  power  is  derived, 
and  since  it  has  been  held  that  it  "is  un- 
doubtedly the  rule  at  common  law"  that  In 
awarding  a  new  trial  because  of  Inadequate 
or  excessive  damages  the  court  is  without 
power  to  limit  the  issue  to  the  assessment 
of  damages  only  (Farrar  v.  Wheeler,  145  Fed. 
482,  75  O,  C.  A.  386),  it  wiU  not  be  un- 
profitable to  first  answer  the  question:  What 
is  the  common  law? 

In  1  Kent's  Commentaries,  471,  it  is  said: 

"The  common  law  includes  those  principles, 
usages,  and  rules  of  action  applicable  to  the 
government  and  security  of  persons  and  prop- 
erty, which  do  not  rest  for  their  authority  upon 
any  express  and  positive  declaration'  of  the 
will  of  the  Legislature." 

In  Kansas  v.  Colorado,  206  U.  S.  46,  27 
Sup.  Ct  655,  61  K  Bd.  956,  the  Supreme 
Court  of  the  United  States,  after  quoting 
tliis  passage  from  Kent,  proceeded  as  fol- 
lows (italics  ours): 

"As  it  does  not  rest  on  any  statute  or  other 
written  declaration  of  the  sovereign,  there  must, 
«(  to  each  principle  thereof,  be  a  firtt  state- 
ment. Thoie  statementt  are  found  in  the  deci- 
tiont  of  oourti,  and  the  first  statement  presents 
the  principle  as  certainly  as  the  last.  Multipli- 
cation of  declarations  merely  adds  certainty. 
For,  after  all,  the  common  law  it  but  the  ao- 
oumvlated  eapresiiona  of  the  varioua  judicial 
triiunaU  in  their  efforts  to  ascertain  what  is 
right  and  just  between  individuals  in  respect  to 
private  disputes." 

In  Forbes  T.  Scaonell,  18  GaL  266,  it  was 
said,  quoting  from  an  opinion  delivered  by 
Cushing,  when  Attorney  General,  construing 
a  statute,  that: 


"By  'common  law*  is  intended  that  law  wbidi 
is  to  be  found  in  the  decisions  of  the  courts  of 
justice  of  the  United  States,  both  federal  and 
state  courts,  as  distinguished  from  that  law 
which  is  found  in  the  statute  law  of  the  United 
States  and  of  the  several  states." 

In  Murray  t.  O.  &  N.  W.  Ry.  Co.,  92  Fed. 
868,  38  C.  0.  A.  62,  it  was  said  that  (italics 
ours): 

"It  has  always  been  assumed  that  the  federal 
courts  were  endowed  with  a  power  and  jurisdic- 
tion adequate  to  tne  decision  of  every  cause, 
and  every  question  In  a  cause,  presented  for 
their  consideration,  and  of  applying  to  their  so- 
lution and  decision  any  rule  of  the  common  law 
*  *  *  applicable  to  the  case,  and  that  would 
aid  them  in  reaching  a  just  result,  which  is  the 
end  for  which  courts  were  created.  If  a  case 
is  presented  not  covered  by  any  law,  written  or 
unwritten,  their  powers  are  adequate,  and  it 
is  their  duty  to  adopt  such  rule  of  decision  as 
right  and  justice  in  the  particular  case  seem  to 
demand.  It  is  true  that  in  lueh  a  ease  the 
decision  makes  the  law,  and  not  the  law  the  de- 
cision, tut  this  is  the  way  the  common  law  it- 
self was  ptade,  and  the  process  is  stiU  going  on." 

Numerous  other  utterances  of  this  char- 
acter may  be  cited  from  the  decisions  of  the 
courts.  Indeed,  "the  fundamental  idea  of 
law  is  that  of  a  rule  or  principle  underlying 
a  series  of  Judicial  decisions."  "Courts  and 
Legislation,"  by  Prof.  Roscoe  Pound;  Pro- 
ceedings of  the  Bar  Association  of  Tennessee 
1912,  p.  81. 

[1]  Discarding,  then,  the  archaic  theory 
characterized  by  Austin  as  "the  childish  fic- 
tion employed  by  our  Judges  that  Judiciary 
or  common  law  Is  not  made  by  them,  but  is  a 
miraculous  something,  made  by  nobody,  ex- 
isting •  •  •  from  eternity,  and  merely 
declared  from  time  to  time  by  the  Judges," 
and  expressing  the  idea  embodied  in  these 
authorities  in  slightly  different  langiiage,  the 
common  law  consists  of  those  principles  and 
rules  of  action  which  have  been  from  time 
to  time  adopted  and  acted  upon  by  the  courts 
when  administering  Justice  in  cases  not  gov- 
erned  by  any  written  law,  arising  out  of 
the  private  disputes  of  individuals.  The 
common  law  thus  brought  into  existence, 
while,  in  most  respects,  the  "soul  of  rea- 
son," is  not  always  arrived  at '  by  an  ap- 
plication of  the  rules  of  logic,  for  Its  basis  in 
the  last  analysis  is  nothing  more  nor  less 
than  expediency  (Holmes'  "The  Common 
Law,"  pp.  35  and  68);  and  it  is,  after  ail, 
but  "the  product  of  experience  of  time,  and 
the  necessities  of  men  living  under  a  form  of 
goverument."  Noonan  v.  State,  1  Smedes 
&  M.  573;  Holmes'  "The  Common  Law,"  in- 
dex headings  "Law"  and  "Experience."  It 
is  not  unchangeable,  and  no  one  will  contend 
that  it  is  complete  and  perfect,  though  it 
has  been  and  always  will  be  "in  constant  pro- 
cess of  improvement  by  means  of  the  deci- 
sions of  the  courts  in  all  common-law  jaris- 
dictions"  (24  Harvard  Law  Review,  28) ,  and 
"at  any  given  time  pretty  nearly  corresponds, 
so  far  as  it  goes,  with  what  is  then  under- 
stood to  be  convenient"  Holmes'  "The  Com- 
mon Law,"  Ik  1. 
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In  Noonan  t.  State,  1  Smedes  &  M.  573,  It 
was  said  tbat: 

"That  the  common  law,  like  the  common  at- 
mosphere around  every  living  being,  is  gladly 
received  by  all  framera  of  government,  is  cer- 
tainty very  true,  but  that  it  was  adopted  to  re- 
main perpetual,  unaltered,  and  unalterable,  and 
not  to  be  tempered  to  our  habits,  wants,  and 
customs,  we  conceive  was  never  designed  by  the 
wisdom  of  those  who  established  our  funda- 
mental law." 

The  growtb  of  the  common  la^tr  by  means 
of  Judicial  decisions  is  nowbere  better  ex- 
emplified tban  by  the  cases  of  Western  Union 
Telegrapb  C!ow  T.  Allen,  66  Miss.  640,  6  South. 
461,  and  Lumber  Oo.  t.  Harrison  County,  88 
Hiss.  448,  42  South.  290,  87S.  In  the  first 
of  these  cases  this  court  adopted  and  acted 
upon  a  rule  unknown  to  the  early  common 
law,  and  which  bad  been  altogether  repudi- 
ated by  the  modem  decisions  of  the  Bngllsh 
courts.  In  the  coarse  of  its  opinion  the 
court  said,  with  reference  to  the  growth  of 
the  law  of  common  carriers,  that: 

"The  courts  then  [that  is,  in  the  early  history 
of  the  English  law],  as  the  courts  now,  con- 
scious of  the  needs  of  the  public,  expanded  the 
principles  of  the  law,  fitted  them  to  the  exi- 
gencies of  the  occasion,  and  imposed  a  degree  of 
liability  unknown  to  otiier  contract  relations, 
but  required  for  the  safety  and  protection  of  the 
public?' 

In  the  second  of  these  cases  the  court  bad 
nnder  consideration  the  liability  of  a  ten- 
ant for  years  for  waste.  Under  the  common 
law  as  it  was  when  adopted  in  this  country, 
a  tenant  for  years  was  not  liable  therefor, 
but  this  rule  of  law  had  been  changed  In 
England,  and  such  a  tenant  made  so  liable, 
by  the  statutes  of  Marlbridge  and  Gloucester 
long  prior  to  the  adoption  by  us  of  the  com- 
mon law.  These  statutes,  however,  were  ex- 
cluded from  operation  in  this  country  by  the 
provisions  of  the  ordinance  organizing  the 
territory  of  Mississippi,  and  of  the  Constitu- 
tion of  1817  (Schedule,  par.  5).  Boarman 
T.  Catlett,  13  Smedes  &  M.  152.  Neverthe- 
less, the  court,  after  pointing  out  that  the 
early  common-law  rule  in  this  regard  had 
been  changed  by  several  of  Its  former  de- 
cisions, and  made  to  conform  to  the  principle 
contained  in  these  statutes,  held  the  tenant 
liable.  In  the  course  of  its  (H>lnlon  the 
court,  among  other  things,  said: 

"Over  600  years  ago  the  rule  exempting  the 
tenant  from  waste  was  considered  harsh  and 
imjust  towards  the  lessor,  and  the  very  purpose 
of  these  statutes  was  to  relieve  the  law  from 
this  species  of  wrong.  To  say  that  this  prin- 
ciple has  not  been  adopted  as  a  part  of  our  ju- 
risorndence  would  be  to  say  that  oar  courts 
and  laws  have  not  kept  pace  with  the  develop- 
ment of  the  law  in  extracting  from  it  Just  rales 
of  right" 

[2]  Betnmlng  now  to  the  particular  point 
here  under  consideration,  an  examination  of 
the  English  decisions  will  disclose  that  those 
courts  liave  generally,  though  not  always,  de- 
clined to  limit  the  issues  when  awarding  a 
new  trial.  The  ground  upon  which  these  de- 
cisions seem  to  proceed  Is  tbat  the  verdict 
of  a.  jnry  la  indivisible,  and  the  Judgment 


rendered  thereon  is  an  entirety,  must  in  all 
cases  be  dealt  with  as  such,  and  therefore 
must  be  affirmed  or  reversed  in  toto.  Why 
this  result  should  follow  when  the  Issues  de- 
termined by  the  Jnry  are,  in  fact,  separable, 
and  when  no  harm  will  result  from  retaining 
the  verdict  and  Judgment  upon  those  issues 
not  affected  by  error,  does  not  appear;  and 
we  dare  say  no  good  reason  can  be  assigned 
therefor.  Eddie  &  Larraby  v.  East  India  Co., 
1  Blackstone,  295,  was  an  action  on  two  hills 
of  exchange  In  which  there  was  a  verdict  for 
the  plaintiff  on  one  of  them,  and  for  the  de- 
fendant on  the  other.  In  setting  aside  this 
verdict  because  of  the  error  in  the  finding 
for  defendant,  Lord  Mansfield  said  (Italics 
ours): 

"There  is  a  verdict  in  part  for  the  plaintiff; 
*  *  *  bnt  for  fom'i  take  we  must  set  the 
whole  verdict  aside." 

Since  the  only  reason  that  conld  be  as- 
signed by  the  greatest  of  English  Judges  for 
this  practice  was  tbat  it  is  required  for 
form's  sake,  it  is  fair  to  assume  that  no  bet- 
ter reason  exists.  AH  of  the  English  cases 
holding  that  a  partial  new  trial  may  not  be 
granted  that  have  come  under  our  observa- 
tion were  decided  after  the  year  A.  D.  1700, 
and  may  therefore  not  be  a  part  of  the  com- 
mon law  adopted  by  us,  as  to  which  we  do 
not  deem  it  necessary  to  express  an  opinion, 
for  the  reason  that,  as  we  have  heretofore 
pointed  out,  the  common  law  as  it  now  exists 
is  not  necessarily  the  same  as  it  was  when 
originally  adopted.  Even  the  English  conrts 
recognize  the  fact  that  the  common  law  Is 
not  unchangeable,  and  that  the  common  law 
of  the  time  of  Edward  I  Is  not  necessarily 
the  same  as  that  of  the  time  of  Edward  the 
Confessor,  and  that  the  common  law  of 
James  I  is  not  necessarily  the  same  as  that 
of  the  time  of  Edward  I.  In  several  of  the 
English  cases,  however,  the  indlvlsablllty  of 
the  verdict  seems  not  to  have  been  considered 
as  a  bar  to  a  partial  new  trial,  as  wlU  ap- 
{)ear  from  an  examination  of  Hutchinson  v. 
Piper,  4  Taunt  566;  King  v.  Mawbey,  6  T. 
R.  619;  Tbwaites  v.  Salnsbnry,  7  Bing.  437; 
Price  V.  Harris,  10  Bing.  831;  Stroud  T. 
Stroud,  7  M.  &  O.  417;  Moore  v.  Tuekwell, 
1  M.  O.  &  S.  607;  Clement  v.  Lewis,  3 
Brod.  k  B.  297.  Most  of  the  English  dect 
slons  examined  by  as  in  this  connection  will 
be  found  referred  to  in  the  case  of  Clark  v. 
Railroad  Co.,  33  R.  I.  83,  80  AtL  406,  Ann. 
Cas.  1913B,  356. 

All  doubt  as  to  the  power  of  the  English 
courts  to  award  a  partial  new  trial,  how- 
ever, has  now  been  cleared  up  by  a  rule  of 
court  adopted  under  the  present  Judicature 
act,  which  provides  that: 

"A  new  trial  may  be  ordered  on  any  question 
without  interfering  with  the  finding  or  decision 
upon  any  other  question."  The  Annual  Prac- 
tice (1916)  p.  718. 

Turning  now  to  the  American  decisicms,  it 
appears  from  the  cases  collated  in  the  notes 
to  2  R.  a  L.  287,  4  Ency.  U  &  P.  662,  Smith 
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V.  Whittlesey,  7  Ann.  Caa.  114,  and  Simmons 
T.  Fish,  210  Mass.  663,  97  N.  E.  102,  Ann. 
Gas.  1912D,  688,  that  the  right  to  limit  the 
Issues  when  ordering  a  new  trial  Is  exercis- 
ed by  a  large  number.  If  not  a  majority,  of 
the  American  courts  without  any  statutory 
authority  so  to  do. 

In  the  note  to  Smith  t.  Whittlesey  It  to 
said  that: 

"It  seems  probable  that  the  practice  is  a  de- 

Sartore  from  the  ancient  common  law,  due  to  a 
esire  to  eliminate  unnecessary  litigation  and 
expense  and  made  practicable  by  the  discretion 
with  which  the  appellate  court  is  invested  in 
respect  of  the  granting. of  new  trials.  •  •  • 
However  the  practice  may  have  arisen,  it  is 
nndoabtedly  the  rule,  as  stated  in  the  reported 
case,  that  in  remanding  a  cause  for  a  new  trial, 
the  reviewing  court  will,  when  error  exists  only 
In  respect  of  one  or  more  of  several  issues,  and 
the  judgment  In  other  respects  is  free  from  er- 
ror, order  the  trial  court  to  find  upon  the  is- 
•nea  in  respect  of  which  the  error  was  made, 
leaving  the  other  findings  to  remain  as  part  of 
the  record.  *  •  •  As  to  whether,  when  the 
judgment  is  erroneous  only  in  respect  to  dam- 
ages, the  court  has  the  right  to  limit  the  issues 
in  remanding  the  case  for  a  new  trial  to  that 
question,  it  has  been  held  that  it  is  'undoubt- 
edly* the  rule  at  common  law  that  the  entire 
▼erdict  must  be  set  aside,  and  a  venire  de  novo 
ordered  covering  all  of  the  questions  submitted 
to  the  Jury.  Farrar  t.  Wheeler,  145  Fed.  486, 
75  0.  C.  A.  388.  See,  also.  Peed  v.  Brenne- 
man,  72  Ind.  288.  But  in  a  number  of  cases 
the  courts  have,  apparently  in  the  absence  of 
statute^  limited  the  inquiry  of  the  jury  on  the 
new  trial  to  an  ascertainment  of  damages." 

The  two  cases  dted  in  this  note,  where  It 
was  held  that  at  common  law  a  new  trial  for 
the  assessment  of  damages  only  could  not  be 
awarded,  are  Farrar  t.  Wheeler,  145  Fed. 
482,  75  C.  C.  ▲.  886,  and  Peed  y.  Brenneman, 
72  Ind.  288.  In  the  first  of  these  cases  the 
court  exercised  the  right  to  limit  the  issue  by 
Tlrtae  of  a  statute,  no  authority  was  cited 
for  the  statement  that  no  such  right  existed 
at  common  law,  and  It  is  not  clear  whether' 
by  this  statement  the  court  meant  the  early 
or  the  present  common  law.  The  second 
case  dtes  in  support  of  its  holding  Clement 
T.  Lewis,  3  Brod.  &  B.  297.  That  case  was 
decided  In  the  Eixchequer  Chamber  In  1822, 
and  It  appears  from  the  report  thereof  that, 
where  error  appeared  in  the  assessment  of 
damages  only,  writs  of  inquiry  were  frequent- 
ly awarded  for  the  correct  ascertainment 
thereof,  the  verdict  and  Judgment  in  other 
respects  being  permitted  to  remain;  bnt  In 
that  particular  case  the  new  trial  was  not 
limited  to  the  assessment  of  damages  only, 
because  the  verdict,  having  wholly  failed  to 
assess  any  damages  at  all,  was  void.  In 
Simmons  r.  Fish,  supra,  the  Massachusetts 
Supreme  Judicial  Court,  after  reviewing  its 
prior  decisions,  said: 

"This  review  of  our  cases  demonstrates  that 
lUs  court  continuously  from  early  times  has 
exercised  the  power  of  narrowing  a  new  trial 
to  specific  points  in  cases  where  the  error  com- 
mitted at  the  trial  was  so  limited  in  character 
as  with  justice  to  both  parties  to  be  separable 
from  the  other  issues  determined  by  the  first 
verdict  It  has  done  this  as  a  part  of  its  in- 
herent Judicial  authority,  and  not  under  any 


statute.  It  has  exercised  the  power  in  a  great 
variety  of  cases  touching  divers  kinds  of  issues 
involved  in  general  verdicts.  The  guiding  prin- 
ciple is  that,  although  a  verdict  ought  not  to 
stand  which  ia  tainted  with  ill^ality,  there 
ought  to  be  but  one  fair  trial  upon  any  issue, 
and  that  parties  ought  not  to  be  compelled  to 
try  anew  a  question  once  disposed  of  by  a  de- 
cision against  which  no  illegality  can  be  shown." 

It  will  be  observed  that  the  conrt  here  re- 
ferred its  right  to  limit  the  Issnes  to  its  "in- 
herent Judicial  authority."    This,  however,  is 
but  another  way  of  saying  that  It  thereby  ex- 
ercised one  of  its  common-law  powers;    the 
rule  that  a  conrt  possesses  certain  Inherent 
powers  being  derived  from  the  common  law. 
Looking  to  the  whole  body  of  modem  deci- 
sions dealing  with  the  question  h^re  nnder 
consideration,  most  of  which  are  referred  to 
In  the  authorities  hereinbefore  dted.  we  find 
that  it  has  often  been  held,  in  the  absence  of 
statutes  so  providing,  that  the  Issues  may  t>e 
limited  when  a  new  trial  Is  awarded.    Oniae- 
quently,  that  such  is  now  the  rule  of  the  com- 
mon law  ought  to,  and  will  by  us  in  this  «»- 
nectlon,   be  considered  as  settled.    Lux   t. 
Haggin,  69  CaL  385,  4  Pac  919,  10  Pac.  674. 
The  right  of  an  appellate  court  to  limit  the 
Issues,  if  separable,  when  awarding  a  new 
trial  In  equity,  has  never  been  questioned, 
and  all  of  the  reasons  which  support  this 
practice  apply  with  equal  force  when  award- 
ing a  new  trial  at  law  in  a  cause  wherein  the 
Issues  are  separable.    The  fundamental  dis- 
tinction between  courts  of  law  and  eqnlty — 
that  is,  that  the  one  acts  in  rem  and  the  oth- 
er In  personam — that  Is  made  to  account  for 
most  of  the  differences  between  the  procedure 
of  the  two  systems  cannot  serve  that  purpose 
here ;  for  in  this  connection  whether  the  pro- 
ceeding is  in  rem  or  in  personam  is  wholly 
Immaterial  in  so  far  as  couTenience,  practi- 
cability,  right,   and  Justice  are  concerned. 
The  only  practical  difference  between  the  two 
systems  in  so  far  as  the  question  here  tinder 
consideration  is  concerned  Is  that  the  issues 
in  equity  can  be  more  frequently  and  easily 
separated    than    at    law.    The    practice   in 
which  this  and  other  American  conrta  have 
long  indulged  of  affirming  without  the  con- 
sent of  the  defendant  a  Judgment  erroneous 
only  because  the  damages  awarded  are  ex- 
cessive, when  the  plaintiff  will  agree  to  remit 
such    portion    thereof   as    wUl    reduce    the 
amount  to  what  the  conrt  considers  reaaona- 
ble,  is  an  innovation  both  upon  the  early 
common  law  and  as  it  exists  in  England  to- 
day (Watt  V.  Watt,  2  Ann.  Gas.  672).  and  is 
probably  of  more  doubtful  propriety  than  is 
the  right  here  imder  consideration;    for  in 
exercising  the  former  the  court  substitutes  its 
own  Judgment  as  to  the  amount  of  damages 
to  be  awarded  for  that  of  the  Jury,  and  per- 
mits the  recovery  thereof  without  it  having 
ever  been  awarded  by  any  Jury,  while  In  the 
exerdse  of  the  latter  it  simply  submits  that 
question  to  another  Jury.    If  the  theory  of 
the  indivisibility  of  a  verdict  in  a  case  where- 
in the  verdict  is  erroneous  only  becanae  ef 
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exceeslTe  damages  Is  a  bar  to  limiting  tbe 
new  trial  to  that  Issue  only,  a  fortiori  It  Is 
also  a  bar  to  the  setting  aside  of  tbe  verdict 
as  to  the  amount  of  damages  and  the  enter- 
ing of  a  Judgment  without  the  consent  of 
the  defendant  for  such  an  amount  as  the 
court  considers  reasonable  The  practice  of 
so  doing,  however,  has  not  only  become  thor- 
oughly Imbedded  In  our  Jurisprudence,  but  a 
statute  (section  4910  of  the  Code  of  1906)  by 
which  the  trial  court  was  attempted  to  be  de- 
prived of  this  right  was  declared  void  by  this 
court,  on  the  ground  that  the  right  to  so 
control  and  revise  the  verdict  was  a  part  of 
"the  right  of  trial  by  Jury"  which  section  31 
of  our  Constitution  provides  "shall  reoAln 
inviolate"  (Y.  &  M.  V.  R.  R.  Co.  v.  Wallace, 
90  Miss.  609,  43  South.  469,  122  Am.  St  Rep. 
321). 

The  cases  wherein  this  court  has  limited 
the  Issues  when  awarding  a  new  trial  by  vir- 
tue of  the  provisions  of  such  statutes  as  sec- 
tions 778,  4944,  and  4915  of  the  Code  of  1906 
are,  of  course,  not  in  point  here,  and  an  exam- 
ination of  our  digests  does  not  disclose  any 
other  cases  in  which  this  right  has  been  ex- 
ercised. Two  cases,  however,  have  come  un- 
der our  observation  wherein  this  right  was 
exercised  in  the  absence  of  statutory  author- 
ity therefor,  and  it  may  t>e  that  ttiere  are 
other  such  cases  burled  in  our  reports. 

In  Bedford  v.  RaUroad  Co.,  65  Miss.  385,  4 
South.  121,  the  declaration.  In  substance,  al- 
leged: 

"That  defendant  by  carelessneM  and  negli- 
gence in  running  its  trains  killed  two  mares  and 
a  colt,  on  February  27,  1887,  and  injured  a 
gray  mare,  on  March  8,  1887,  all  the  property 
of  plaintUE." 

At  the  doae  of  the  evidence  the  court  In- 
structed tbe  Jury  to  find  for  the  defendant, 
and  there  was  a  verdict  and  Judgment  ac- 
cordingly. An  appeal  being  taken  to  tills 
court,  the  Judgment  was  reversed  in  part  and 
affirmed  In  part,  and  a  new  trial  awarded  up- 
on one  issue  only ;  the  language  of  the  court 
ta  so  doing  being  as  follows: 

"It  was  wrong  to  instruct  the  jniy  •  •  • 
as  to  the  gray  mare.  *  *  *  In  aU  else  the 
jadgment  ia  aflSrmed;  but,  as  to  the  action  for 
killing  the  gray  mare,  the  judgment  is  revers- 
ed, and  a  new  trial  awarded." 

In  Taylor  t.  Barbour,  90  Miss.  888,  44 
South.  9^  122  Am.  St.  Bep.  328,  the  plaintiff 
instltnted  two  different  suits  before  a  Justice 
of  the  peace  to  recover  of  the  defendant  upon 
two  claims,  one  for  $60,  and  the  other  for 
$125.  On  appeal  to  the  circuit  court  both 
these  suits  were  consolidated  and  tried  as 
one.  At  the  dose  of  tbe  evidence  there  was 
'a  peremptory  instruction  to  find  for  the 
plalntifl  for  the  aipount  sued  for,  and  the 
verdict  returned,  as  it  appears  in  the  original 
record  In  the  case,  was  in  the  following  lan- 
guage: "We,  the  Jury,  find  for  the  plaintiff 
in  the  sum  of  185.00  dollars" — this  being  tbe 
total  of  both  demands.  This  verdict  was 
correct  in  so  far  as  tbe  claim  for  $125  was 
concerned,  but  was  erroneous  In  so  far  as  it 


awarded  a  recovery  on  the  $60  datm.  It  was 
therefore  afiSrmed  in  so  far  as  It  awarded  a 
recovery  on  the  first  claim,  and  reversed  in  so 
far  as  it  awarded  a  recovery  on  the  second, 
or  $60,  claim,  and  was  remanded  for  trial  on 
that  issue  only. 

If  the  theory  that  a  verdict  of  a  Jury  is 
in  all  cases  indivisible  is  correct,  then  in 
these  cases  there  should  have  been  a  general, 
and  not  a  partial,  new  trial,  and  they  were, 
to  that  extent,  wrongly  dedded.  The  truth 
is  that  tbe  theory  Is  faUadons;  such  ver- 
dicts being  divisible  or  not  according  to  the 
circumstances  of  the  particular  case.  In  the 
cases  Just  dted  the  issues,  though  not  aep' 
arated  in  tbe  verdict,  were  in  fact  separable, 
and  the  court  simply  exercised  its  power  de- 
rived both  from  the  common  law  and  from 
the  statutes  hereinafter  referred  to  of  limit- 
ing the  new  trial  to  those  Issues  with  refer- 
ence to  which  error  was  committed  on  the 
former  trial. 

[S,  4]  Turning  now  to  the  flrst-mentloned 
source  from  which  this  court  derives  its 
powers — that  is,  the  statutes  or  written  law — 
tbe  right  to  limit  the  issues  when  awarding 
a  new  trial  is  conferred  upon  it,  certainly  by 
one,  and  probably  by  two,  of  our  statutes. 
Section  800  of  the  Code  of  1906  is  as  fol- 
lows: "Every  new  trial  granted  shall  be  on 
such  terms  as  the  court  shall  direct,"  etc. 
The  only  difference  between  tbe  present 
form  of  tills  statute  and  its  form  as  it  ap- 
peared in  the  earlier  Codes  (Hutchinson's 
Mississippi  Code,  I  73  of  chapter  61,  page 
876)  is  that  It  formerly  read:  "Every  new 
trial  granted  at  law  shall  be  on  such  terms 
and  conditions  as  the  court  shall  direct,"  etc. 
— the  words  "and  conditions"  being  now 
omitted.  The  words  "terms"  and  "condi- 
tions," however,  as  here  used,  are  synony- 
mous. The  word  "term"  means  "that  which 
limits  the  extent  of  anything,"  and,  when 
used  in  the  plural,  means  "propositions,  lim- 
itations, or  provisions  stated  or  offered,  as 
in  contracts,  for  the  acceptance  of  another 
and  determining  the  nature  and  scope  of  the 
agreement"  A  "condition"  is  "that  which 
limits  or  modifies  the  existence  or  charac- 
ter of  something — a  restriction  <xe  qualifica- 
tion." Webster's  New  International  Diction- 
ary. If  tbe  statute  read,  "Every  new  trial 
granted  at  law  shall  be  witliln  such  limita- 
tions as  the  court  shall  direct"  no  one  would 
question  the  right  of  the  court  under  it  to 
limit  the  Issues.  The  only  difference  be- 
tween a  statute  so  worded  and  the  one  here 
in  question  is  that  tbe  latter  indudes  tbe 
former,  and  more.  It  is  simply  broader  and 
more  comprehensive.  It  is  true  that  this 
section  of  the  Code  appears  in  the  chapter  on 
Circuit  Courts,  but  the  power  therein  con- 
ferred upon  the  trial  court  may  be  exercised 
by  this  court  on  appeal,  under  sections  4909 
and  4919  of  the  Code. 

Moreover,  section  4919  seems  also  to  con- 
template that  this  court,  in  remanding  a 
case  to  a  lower  court  for  a  new  trial,  may 
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direct  that  tlie  Issues  be  limited.    This  sec- 
tion la  as  follows  (italics  ours): 

"The  Supreme  Court  shall  hear  and  determine 
all  cases  properlj  bronght  before  it  at  the  re- 
turn term,  unless  cause  be  shown  for  a  contin- 
uance; and  in  case  the  judgment,  sentence,  or 
decree  of  the  court  below  be  reversed,  the  Su- 
preme Court  shall  render  such  judgment,  sen- 
tence, or  decree  as  the  court  below  should  have 
rendered,  unleai  it  («  n«ce»tary,  tn  oonteguenoe 
of  its  aeoirion,  that  *om«  matter  of  foot  be 
atcertained,  or  damage*  te  asieited  hy  a  jury, 
or  where  the  matter  to  be  determined  is  uncei^ 
tain;  in  either  of  which  cases  the  suit^  action 
or  prosecution  shall  be  remanded  for  a  final  de- 
cision; and  when  to  remanded,  thall  be  pro- 
ceeded with  in  the  court  belov)  according  to  the 
direction  of  the  Supreme  Court,  or  according  to 
law  in  the  absence  of  such  directions." 

In  Powell  T.  RaUroad,  7T  Ga.  192,  8  8. 
B.  757,  the  Supreme  Court  of  Georgia,  In 
awarding  a  new  trial,  limited  the  issues  to 
the  assessment  of  damages  only,  and  stated 
that  by  so  doing  It  exercised  the  power  of 
direction  conferred  upon  it  by  section  218, 
par.  2,  and  section  4284,  of  the  Georgia  Code. 
These  sections  are  as  follows: 

"21&  (205)  (211)  Powers  Enumerated.  The 
Supreme  Court  has  authority—    •    •    • 

"2.  To  hear  and  determine  all  causes,  civil 
and  criminal,  that  may  come  before  it,  and  to 
grant  judgments  of  affirmance  or  reversal,  or 
any  other  order,  direction  or  decree  required 
therein,  and  if  necessary  to  make  a  final  dispo- 
sition of  the  cause,  but  in  the  manner  prescrib- 
ed elsewhere  in  this  Code." 

"4284.  (219)  (4180)  Decision  Shall  be  Enter- 
ed on  Minutes.  The  decision  in  each  case  shall 
be  entered  on  the  minutes,  and  it  shall  be  with- 
in the  power  of  the  Supreme  Court  to  award 
such  order  and  direction  to  the  cause  in  the 
court  below  as  may  be  consistent  with  the  law 
and  justice  of  the  case." 

The  statute  under  which  the  United  States 
Supreme  Court  and  the  federal  Courts  of 
Appeal  exercise  the  right  to  limit  the  Issues 
when  ordering  a  new  trial  reads  as  follows: 

"The  Supreme  Court  may  affirm,  modify,  or 
reverse  any  judgment,  decree  or  order  of  a  Cir- 
cuit Court,  or  District  Court  acting  as  a  Cir- 
cuit Court,  or  of  a  District  Court  in  prize  caus- 
es, lawfully  brought  before  it  for  review,  or  may 
direct  such  judgment,  decree  or  order  to  be 
rendered,  or  such  further  proceedings  to  be  had 
by  the  inferior  court,  as  the  justice  of  the  case 
may  require."  Farrar  v.  Wheeler,  145  Fed. 
486,  76  0.  a  A.  390. 

The  case  relied  upon  by  counsel  for  appel- 
lant as  supporting  their  contention  that  this 
court  Is  without  the  power  to  limit  the  is- 
sues when  ordering  a  new  trial  is  Adams  r. 
Carter,  92  Miss.  579.  In  that  case  the  plain- 
tiff, having  recovered  only  a  portion  of  his 
demand,  coerced  the  payment  of  the  amount 
recovered  by  means  of  an  execution,  and 
then  appealed,  whereupon  a  plea  was  filed  in 
this  court  by  appellees  setting  up  the  pay- 
ment by  them  of  the  amount  recovered  In 
the  court  below  as  a  bar  to  the  appeal.  This 
plea  was  sustained,  and  the  appeal  was  dis- 
missed. In  its  opinion  the  court,  after  re- 
ferring to  the  fact  that  we  have  no  statute 
"authorizing  an  appeal  from  a  part  of  a 
Judgment  at  law  in  a  dTll  case,"  stated  that 
a  Judgment  at  law  is  "an  entire  thing"  which 
must  be   "appealed  from   as  an  entirety," 


and  that  all  it  "could  possibly  do  In  this 
case  under  our  procedure  would  be,  in  case  of 
error,  to  reverse  the  judgment  and  remand 
the  cause  for  a  new  trial  in  the  court  below," 
and  concluded  by  saying  that: 

"In  view,  therefore,  of  the  case  made  by  th« 
record,  and  in  view  of  the  wide  distinction  be- 
tween the  equity  and  common-law  procedure 
as  to  this  court's  power  in  reversing  an  equity 
decree  and  a  judgment  at  law,  and  in  view  of 
the  absence  of  any  statute  such  as  exists  in 
Kentucky  and  other  states,  we  are  constrained 
to  hold  that  the  plea  in  bar  is  well  taken.  It 
might  be  well  for  the  Legi^ature  to  provide  by 
statute  that  this  court  should  have  the  power  to 
affirm  in  ijart  and  reverse  in  part,  as  justice 
might  require,  where  the  appeal  is  from  a  judg- 
ment at  law;  but,  in  the  absence  of  such  a 
statute,  we  are  held  down  to  the  well-settled 
rule  indicated  in  appeals  from  judgments  of 
courts  at  law." 

The  Kentucky  statute  referred  to  provides 
that,  when  a  party  recovers  judgment  for  a 
part  of  his  demand,  the  enforcement  of  such 
judgment  shall  not  bar  an  appeal  as  to  the 
part  not  recovered. 

It  will  be  observed  that  the  question  there 
presented  to  the  court  for  decision  was  not 
whether  or  not  It  bad  the  right  to  limit  the 
issues  when  ordering  a  new  trial,  but  wheth- 
er or  not  the  appellant  was  barred  of  bla 
appeal  because  of  his  having  accepted  the 
fruits  of  his  judgment;  so  that  the  case, 
therefore.  Is  not  determinative  of  the  Issue 
here,  though  it  may  be  conceded  that  the 
court  would  have  decided  it  otherwise  had 
it  been  of  the-  opinion  that  It  possessed  the 
power  here  in  question.  The  nonexistence  of 
this  power  was  assumed  by  the  court  ap- 
parently without  investigation;  certainly 
i  without  citation  of  authority. 

The  supposed  "Indivisibility  of  a  verdict" 
and  "entirety  of  a  judgment,"  however,  have 
not  been  permitted  to  cause  an  appellant  to 
be  barred  of  his  appeal  in  all  of  the  cases 
wherein  he  has  recovered  and  accepted  a 
part  of  his  demand  only.  The  character  of 
the  cases  in  which  this  result  has  not  been 
permitted  will  be  found  set  forth  in  the 
brief  of  counsel  for  the  appellee  in  Adams 
V.  Carter,  92  Miss,  at  page  684,  47  South. 
409,  16  Ann.  Cas.  76,  and  designated  by  him 
as  the  first,  third,  fourth,  and  fifth  excep- 
tions to  the  general  rule.  A  partial  new 
trial  is  not  a  matter  of  right,  and  will  be 
awarded  only  when  the  issues  are  clearly 
separable,  and  when  no  Injustice  will  result 
therefrom.  Q?his  fact,  it  is  more  than  prob- 
able, accounts  In  part  for  the  rule  applied 
In  Adams  ▼.  Carter.  If  the  "IndlvisibUlty 
of  the  Terdlct"  and  the  "entirety  of  the  judg- 
ment" are  valid  reasons  for  not  avrarding  a 
partial  new  trial,  it  must  be  either  because 
such  trials  are  impossible,  or  at  least  Im- 
practical, or  because  injustice  will  generally 
result  therefrom.  The  first  of  these  reasons 
is,  of  course,  absurd;  and  that  the  second 
is  without  foundation  in  fact  has  been  dem- 
onstrated by  the  experience  of  most  of  the 
American  courts.    The  truth  la  that  the  rule, 
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U  such.  In  fact,  fhere  be,  that  a  Judgment  at 
law  must  at  aU  times  be  dealt  with  as  an 
entirety,  Is  purely  an  arbitrary  one,  and, 
when  carried  to  an  extreme,  as  will  be  dem- 
<m8trated  by  an  examination  of  the  cases 
wherein  It  has  been  so  dealt  with,  results  In 
many  absurdities.  Be  that  as  It  may,  the 
question  decided  In  Adams  t.  Carter,  supra, 
hereinbefore  stated,  was  not  the  one  here 
under  consideration. 

In  McNalry  t.  Qathlngs,  67  Mlsa  216,  the 
verdict  of  the  Jury  was  erroneous.  In  so  far 
as  It  attempted  to  assess  the  amount  of  dam- 
ages to  be  awarded  the  plaintiff,  for  the 
reason  It  was  arrlred  at  by  the  taking  Into 
consideration  of  an  Improper  element  Upon 
this  Judgment  a  verdict  was  entered,  and 
afterwards— 

"a  motion  was  made  by  the  plaintifE  to  vacate 
this  judgment  and  award  him  a  writ  of  inquiry 
to  assess  the  value  of  tlie  cotton.  This  motion 
was  based  upon  the  theory  that,  inasmuch  as 
the  value  of  the  money  paid  for  the  cotton  was 
not  in  issue  by  the  pleadings,  and  was  a  mat- 
ter with  which  the  jury  had  no  concern,  so 
much  of  the  finding  as  related  to  it  was  to  be 
treated  as  surplusage,  and  the  verdict  regarded 
as  a  general  finding  for  the  plaintiff,  with  a 
failure  to  assess  the  damages  to  which  he  was 
entitled.  This  motion  was  overruled,  but  a  sab- 
seqnent  motion  by  the  plaintiff  to  set  aside  the 
verdict  as  being  contrary  to  the  law  and  evi- 
dence was  sustained,  and  a  new  trial  awarded. 
The  new  trial  was  had,  and  resulted  in  a  ver- 
dict for  the  defendant." 

The  ground  upon  which  a  reversal  of  this 
Judgment  was  sought  was  that  the  court  err- 
ed "In  refusing  to  award  a  writ  of  Inquiry 
upon  the  former  verdict"  It  was  held  that 
the  court  below  was  correct  both  in  refusing 
to  award  the  writ  of  Inquiry  and  In  setting 
aside  the  verdict  and  awarding  a  new  trial. 
It  will  be  observed  that  the  court  was  not 
there  requested  to  affirm  In  part  and  reverse 
In  part,  but  to  disregard  that  itortlon  of  the 
Judgment  entirely  by  which  It  was  sought  to 
assess  the  damages,  and  to  proceed  as  If  the 
Jury  had  not  responded  at  all  to  that  Issue. 
This  the  court  declined  to  do,  and  then,  upon 
request  of  counsel  for  the  plalntlft,  set  aside 
the  verdict  In  toto,  and  awarded  a  new  trial 
generally.  It  may  be  that  both  counsel  for 
the  plaintiff  and  the  court  were  of  the  opin- 
ion that,  unless  the  attempted  assessment  of 
damages  could  not  be  treated  as  a  nullity,  the 
Judgment  must  be  affirmed  or  reversed  as  an 
entirety;  but  nevertheless  that  was  not  the 
point  the  court  was  called  upon  to  decide,  and 
consequently  it  was  not  before  It  for  consid- 
eration. The  case  therefore  Is  not  strictly 
In  point  here,  and  was  not  cited  by  counsel 
for  appellant  probably  for  that  reason. 

[S,  •]  In  arriving  at  our  conclusion  in  this 
matter  we  have  not  left  out  of  view  the  sug- 
gestion of  counsel  for  appellant  that  under 
the  rule  of  "expresslo  unlns  est  excluslo  al- 
terlus"  the  grant  of  power  to  this  court  to 
reverse  partially,  contained  In  sections  4944 
and  4045  of  the  Code,  Impliedly  prohibits  It 
from  so  doing  in  cases  not  coming  within  the 
provisions  of  these  sectlona.  In  ao  far  as 
e7SO.-8S 


the  right  of  this  court  to  limit  the  Issues 
when  ordering  a  new  trial  i«  derived  from 
the  common  law  this  rule  has  no  application. 
A  great  many  of  our  statutes  dealing  not 
only  with  the  substantive,  but  also  with  the 
adjective,  law  consist  merely  of  codifications, 
sometimes  general,  but  in  most  cases  only 
partial,  of  some  particular  rule  or  principle 
of  the  common  law;  and,  should  the  courts 
hold  that,  when  any  rule  or  principle  of  the 
common  law  is  by  the  Legislature  partially 
incorporated  into  a  statute,  the  remainder  of 
the  rule  Is  thereby  repealed  or  annulled,  end- 
less trouble  and  confusion  would  result,  ne- 
cessitating in  aU  cases  a  complete  codification 
of  the  subject  dealt  with  by  the  statute.  In 
so  far  as  this  argument  applies  to  the  con- 
struction we  have  placed  upon  sections  800 
and  4919  of  the  Code,  it  will  be  sufficient  to 
say  that  the  rule  here  Invoked  has  served  its 
purpose  when  by  Invoking  It  we  determine 
that  no  such  right  is  conferred  upon  this 
court  by  sections  4944  and  4945  of  the  Code, 
and  that  such  right.  If  statutory,  must  be 
found  in  some  other  statute. 

One  of  the  objections  of  counsel  for  appel- 
lant to  the  exercise  by  this  court  of  the  right 
here  in  question  is  that  it  Is  prohibited  from 
so  doing  by  section  31  of  our  Constitution, 
which  provides  that  "the  right  of  trial  by 
Jury  shall  remain  inviolate." 

[7, 1]  There  Is  no  merit  in  this  contention, 
for  the  reason  that  appellant's  liability  was 
determined  by  the  jury  on  the  first  trial,  and 
by  limiting  the  issue  on  the  second  trial 
solely  to  the  ascertainment  of  damages,  the 
court  thereby  simply  preserved  the  fruits  of 
the  former  trial  In  so  far  as  it  was  not  affect- 
ed by  error.  If  it  be  true,  as  was  held  In  T. 
&  M.  V.  R.  R.  Co.  V.  Wallace,  90  Miss.  609,  43 
South.  469,  122  Am.  St  Bep.  321,  that  the 
trial  court,  when,  with  the  consent  of  the 
plaintiff,  it  reduces  the  amount  of  damages 
awarded  to  what  it  considers  reasonable,  and 
renders  judgment  therefor  without  the  con- 
sent of  the  defendant,  not  only  does  not 
thereby  violate  section  31  of  the  Constitu- 
tion, but,  on  the  contrary,  its  right  to  so  con- 
trol and  revise  the  verdict  is  a  part  of  "the 
right  of  trial  by  jury"  expressly  guaranteed 
by  that  section,  it  follows  a  fortiori  that 
the  exercise  by  the  court  of  the  right  here  in 
question  does  not  violate  that  section.  It 
also  necessarily  follows  from  that  decision 
that  there  is  no  merit  in  the  contention  that 
by  the  exercise  of  this  right  we  deprived  ap- 
pellant of  its  property  without  due  process 
of  law. 

Having  arrived  at  the  conclusion  that  this 
court  has  the  right,  both  at  common  law  and 
by  statute,  to  limit  the  issues  when  awarding 
a  new  trial,  it  becomes  unnecessary  for  us  to 
determine  whether  or  not,  in  the  absence 
thereof,  rule  No.  13,  recently  adopted  by  us, 
and  BO  vigorously  assailed  by  counsel,  would 
be  valid. 

But  it  is  said  by  counsel  for  api>ellant,  in 
effect,  conceding  that  this  court  la  vested 
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with  the  light  here  in  question,  it  should  not 
have  been  exercised  in  the  case  at-  bar,  for 
the  reason  that  it  appears  from  the  opinion 
rendered  on  the  former  appeal  that  the  rea- 
son the  verdict  was  set  aside,  in  so  far  as 
it  fixed  the  amount  of  damages,  was  that  the 
amount  awarded  was  "so  grossly  inadequate 
as  to  indicate  that  in  arriving  at  its  verdict 
the  jury  were  influenced  by  prejudice,  pas- 
sion, or  corruption,"  from  which  they  say 
that  it  appears  that  the  entire  verdict,  and 
not  simply  that  portion  of  it  awarding  dam- 
ages, was  tainted  by  passion,  prejudice,  or 
corruption,  and  therefore  should  not  have 
been  {termitted  to  stand  in  any  respect 

The  right  to  limit  the  issues  when  order- 
ing a  new  trial  should  be  exercised  only 
when  it  is  clear  that  no  injustice  will  result 
from  so  doing.  Particularly  is  this  true 
when  the  only  error  in  the  verdict  Is  In  the 
amount  of  damages  assessed,  and  it  appears 
that  this  error  was  not  the  result  of  any  rul- 
ing by,  or  charge  from,  the  trial  Judge,  but 
was  committed  solely  by  the  jury  itself  after 
retiring  to  consider  of  its  verdict;  for  in 
that  case  it  Is  more  difficult  to  say  that  the 
entire  verdict  was  not  affected  by  the  same 
cause  from  which  resulted  the  error  in  the 
amount  of  damages.  It  is  manifest,  however, 
from  the  opinion  on  the  former  appeal,  that 
what  the  court  meant  was  not  that  it  appear- 
ed from  the  record  that  the  entire  verdict 
was  tainted  by  passion,  prejudice,  or  corrup- 
tion, but  simply  that  the  indications  were 
that  the  inadequate  amount  of  damages 
awarded  was  the  result  thereof.  There  is  no 
merit,  therefore,  in  this  assignment  of  error, 
fud  in  reaching  the  conclusion  we  have  left 
altogether  out  of  view  the  "law  of  the  case" 
■nile. 

[S]  The  next  assignment  of  error  argued 
in  the  brief  of  counsel  for  appellant  is  that 
"Qie  court  erred  in  excluding  from  the  jury 
the  evidence  as  to  liability."  There  Is  no 
merit  in  this  assignment,  for  the  reason  that, 
under  the  judgment  rendered  by  us  on  the 
forpaer  appeal,  the  court  below  was  without 
power  to  permit  the  question  of  appellant's 
liability  to  be  again  litigated,  so  that  evi- 
dence relating  only  to  that  issue  was,  of 
course,  inadmissible.  It  is  not  contended 
that  any  negligence  on  the  part  of  appellee 
contributed  to  his  injury;  consequently  no 
question  growing  out  of  our  concurrent  neg- 
ligence statute  (chapter  135,  Laws  of  1910) 
arises  in  this  connection. 

AflSrmed. 

(108  MlBS.  899) 

HALEY  V.  STATE  ex  rd.  MORTIMER, 
DlBt.  Atty.    (No.  17875.) 

(Supreme  Court  of  Mississippi.     March  8, 
1916.) 

Counties    €=>43—RnPF;RvisoBS— Vacancies- 
Con  stitutional  Provisions.  f 
Under  Const.  ISOO,  §  1,  dividiag  the  pow- 
ers of  the  state  government  into  three  distinct  | 


departments,  legislative,  judicial,  and  executive, 
section  2,  declaring  that  no  person  in  one  de- 
partment shall  exercise  any  power  properly  be- 
longing to  another  department,  and  that  the  ac- 
ceptance of  an  office  in  another  department 
shall  vacate  an  office  held  in  another  depart- 
ment, section  170,  declaring  boards  of  supervis- 
ors parts  of  the  judicial  department,  and  sec- 
tions 227-239,  recognizing  levee  districts  as  a 
part  of  the  state  government,  the  board  of  levee 
commissioners  belongs  to  the  executive  depart- 
ment, and  the  acceptance  by  a  county  super- 
visor of  membership  on. a  board  of  levee  board 
commissioners  "of  itself  and  at  once"  vacated 
his  office  as  supervisor. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  $  51 ;   Dec.  Dig.  <S=»43.] 

Appeal  from  Circuit  Court,  Leflore  County ; 
F.  E.  Everett,  Judge. 

Quo  warranto  by  T.  E.  Mortimer,  District 
Attorney,  etc.,  against  J.  L.  Haley.  Judg- 
ment for  plaintUI,  and  defendant  appeals. 
Affirmed. 

J.  M.  Vardaman,  of  Jackson,  and  Gardner, 
McBee  &  Gardner,  of  Greenwood,  for  appel- 
lant O.  L.  Kimbrough,  Co.  Atty.,  of  Green- 
wood, for  appellee. 

COOK,  J.  This  is  a  quo  warranto  proceed- 
ing instituted  by  the  state,  upon  the  relation 
of  the  district  attorney,  to  oust  J.  I*  Haley, 
a  member  of  the  board  of  8Ui)ervlsor8  of  Le- 
flore coun(7.  The  evidence  shows  that  Mr. 
Haley  was  duly  elected  and  qualified  as  a 
member  of  the  board  of  supervisors,  and  was 
chosen  by  the  board  as  its  president  After- 
wards he  was  appointed  by  the  Governor  as 
a  member  of  the  board  of  levee  commissioners 
for  the  razoo-Mlsslssippl  Delta,  and  quali- 
fied as  levee  commissioner  after  having  ap- 
proved his  bond  himself,  acting  as  president 
of  the  board  of  supervisors.  The  statute  pro- 
vides ttiat  the  bond  of  each  levee  commission- 
er sliall  be  approved  by  the  president  of  the 
board  of  supervisors  of  the  county  of  the 
commissioner's  residence.  The  state  con- 
tends that,  when  Mr.  Haley  accepted  the  ap- 
pointment and  qualified  as  a  member  of  the 
board  of  levee  commissioners,  this,  of  itself, 
vacated  his  office  as  a  member  of  the  board 
of  supervisors. 

Section  1  of  article  1  of  the  Constitution  of 
this  state  is  in  these  words: 

"The  powers  of  the  government  of  the  state 
of  Mississippi  shall  be  divided  into  three  dis- 
tinct departments,  and  each  of  them  confided 
to  a  separate  magistracy,  to  wit:  Those  which 
are  legislative  to  one,  those  which  are  judicial 
to  another,  and  those  which  are  executive  to 
another." 

Section  2  of  article  1  reads  this  way: 
"No  person  or  collection  of  persons,  being  one 
or  belonging  to  one  of  these  aepartments,  shall 
exercise  any  power  properly  belonging  to  either 
of  the  others.  The  acceptance  of  an  office  in 
either  of  said  departments  shall,  of  itself,  and 
at  once,  vacate  any  and  all  offices  held  by  the 
person  so  accepting  in  either  of  the  other  de- 
partments." 

By  section  170  of  article  6  of  the  Constitu- 
tion boards  of  supervisors  are  made  a  part 
of  the  judicial  department  of  the  state. 


^B>For  ettMT  caaM  see  same  tople  and  KBT-NUUBBR  Ui  all  Kay-Numbared  Olgeata  and  Indaxaa 
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Article  11  of  the  Constltntlon  refers  to  the 
two  meet  Important  levee  districts,  and  they 
are  recognized  as  a  part  or  subdivision  of  the 
state  foremment  We  think  the  board  of 
levee  commiwsi oners  belongs  to  the  executive 
department,  bnt,  whether  that  be  true  or  not, 
it  is  very  certain  that  it  does  not  belong  to 
the  Jadlclal  department 

Mr.  Haley,  while  holding  an  office  in  the 
Judicial  department,  accepted  an  ofBce  in  the 
executive  department,  and  this  "of  itself, 
and  at  once,"  vacated  his  office  as  a  member 
of  the  board  of  superrlaors  of  Leflore  county. 

Affirmed. 


McALIilSTBR  t.  TCGOLB.    (No.  16615.) 
(Supreme  Court  of  Hissisalppi.    March  1, 1916.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
T.  H.  Barrett,  Judge. 

Action  between  J.  A.  McAllister  and  Law- 
rmce  Toggle.  From  the  judgment,  McAllister 
appeals.     Affirmed. 

Mize  &  Mize,  of  Oalfporttfor  appellant.  J.  M. 
Morse,  Jr.,  and  Geo.  S.  Dodda,  both  of  Onlf- 
port,  for  appellee. 


PBB  OUBIAM.    Affirmed. 


TEW  T.  KOLA  LUMBER  CO.     (No.  16618.) 
(Supreme  Court  of  MlsslsslppL    March  1, 1916.) 

Appeal  from  Circuit  C!onrt,  OjTington  (boun- 
ty: W.  H.  Hughes,  Judge. 

Action  between  J.  A.  Tew  and  the  Kola  Lum- 
ber Company.  From  the  judgment.  Tew  ap- 
peals.   Affirmed. 

B.  N.  Miller,  of  Haslehurst,  for  appellant. 
Wells,  Ma;  &  Sanders  and  J.  Sivley  Rhodes, 
all  of  Jackson,  and  Mcintosh  Bros.,  of  Collins, 
for  appellee. 


PBS  CT7BIAM.  Affirmed. 


BAILET  T.  STATE  ex  reL  COLLINS,  Atty. 

(Sen.     (No.  16604.) 
(Supreme  Court  of  Mississippi.    March  1, 1915.) 

Appeal  from  Ciicnit  Court,  George  County; 
T.  H.  Barrett,  Judge. 

Proceeding  by  the  State,  on  relation  of  Ross 
C!oUina,  Attorney  General,  against  P.  P.  Bailey. 
From  the  Judgment,  Bailey  appeals.     Affirmed. 

Deavours  &  Sharbrough,  of  Laurel,  and  Cook 
ft  Backstrom,  of  Lncedale,  for  appellant. 

PER  CURIAM.  Affinsed. 


GILBERT  ▼.   STATE.     (No.   18068.) 
(Supreme  (3oart  of  MississippL    March  1,  1916.) 

Appeal  from  Circuit  Court,  Tallahatchie 
(3onnty. 

Proceeding  between  Christ  Gilbert  and  the 
State.  From  the  judgment,  Gilbert  appeals. 
On  motion  to  docket  and  dismiss.    Sustained. 

Ross  A.  CJoUins,  Asst.  Atty.  Gen.,  for  the  mo- 
tion. 

PER  CURIAM, 
miss  sustained. 


Motion  to  docket  and  dis- 


WBSTERN    UNION   TELEGRAPH    CO.    t. 
HUMPHREY  ft  CO.    (No,  16110.) 

(Supreme  C!ourt  of  Mississippi.    March  8,  1916.) 

Appeal  from  Circuit  Court,  Bolivar  Caunty. 

Action  between  the  Western  Union  Telegraph 
Company  and  Humphrey  ft  Co.  From  the 
judgment  the  telegraph  company  appeals  and 
moves  for  a  rule  on  the  clerk  to  show  why  the 
record  has  not  been  sent  up.    Motion  overruled. 

J.  B.  Harris,  of  Jackson,  and  D.  A.  Scott  and 
E.  M.  Merger,  both  of  Clarksdale,  for  the  mo- 
tion. 

SMITH.  C.  J.  This  motion  is  in  the  foUow- 
ing  langnage:  "Comes  the  appellant  in'  the 
above  cause  and  moves  the  court  for  a  rule  on 
the  derk  to  show  cause  why  the  record  in  this 
case  has  not  been  sent  up  to  this  court." 

Since  the  motion  does  not  contain  any  allega- 
tions from  which  we  can  ascertain  whether  or 
not  the  clerk  of  the  court  below  is  in  default  in 
not  sending  up  the  record,  the  motion  will  be 
overruled,  but  without  prejudice  to  the  right  of 
anoellant  to  file  another. 


RHODES  T.  BOND  et  aL    (No.  16624.) 
(Supreme  C^onrt  of  MississippL    March  8, 1916.) 

Appeal  from-  Ciircnit  Court,  Harrison  County ; 
T.  H.  Barrett,  Judge. 

Action  between  N.  Rhodes  and  B.  A.  Bond  and 
others.  From  the  judgment,  Rhodes  appeals. 
Affirmed. 

Bush- 


J.  A.  Bums,  of  Bllozl,  for  appellant 
ing  ft  Quice,  of  Biloxi,  for  appellees. 

PER  (3UBIAM.    Affirmed. 


cm  OF  GULFPORT  v.  HALU 
(No.  16612.) 

(Supreme  Court  of  Mississippi.    March  8, 1915.) 

Appeal  from  Circuit  Court  Harrison  (bounty ; 
T.  H.  Barrett,  Judge. 

Action  between  the  City  of  Golfport  and  Mrs. 
H.  Hall.  From  the  judgment  the  City  appeals. 
Affirmed. 

J.  L.  Heiss,  of  Oulfport,  for  appellant  Mise 
ft  Mize,  of  Gulfport  tor  appellee. 

PER  CURIAM.    Affirmed. 


JOHNSON  T.  MARTIN.    (No.  18109.) 

(Snpreme  Court  of  MississippL     March  8. 
1916.) 

Appeal  from  Circuit  Court  Oktibbeha  Coun- 
ty. 

Action  between  C.  L.  Johnson  and  J.  L. 
Martin.  From  the  judgment,  Johnson  appeals. 
Appeal  dismissed. 

W.  W.  Magruder,  of  Starkville,  for  the  mo- 
tion. 


PER  CURIAM. 
peaL    Sustained. 


On  motion  to  dismiss  ap- 
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WOODMEN  OF  THE  WORLD  v.  JOINER. 

(No.  17783.) 

(Supreme  Ooart  of  Mississippi.    March  8, 
1916.) 

Appeal  from  Circuit  Oort,  Opiah  County; 
J.  B.  Holden,  Judge. 

Action  between  the  Woodmen  o(  the  World 
and  Nora  Joiner.  EYom  the  judfnnenL  the 
Woodmen  of  the  -World  appeaL  Appeal  di*< 
missed.  . 

PER  CURIAM.    Appeal  dismissed. 


LYON  BROS.  T.  WISE  BROS.  (No.  18084.) 
(Supreme  (3ourt  of  Mississippi.    March  8, 1915.) 

Appeal  from  Circuit  Court,  Washington  C!onn- 
ty:    P.  B.  Everett,  Judge. 

Action  between  Lyon  Brothers  and  Wise 
Brothers.  From  the  judgment,  Lyon  Brothers 
appeal.    Motion  to  docket  and  dismiss  sustained. 

Percy  Bell,  of  Greenville,  for  the  motion. 


PER  CURIAM, 
miss.    Sustained. 


On  motion  to  docket  and  dis- 


LONE  STAR  RACE  PRIDE  OP  FRIEND- 
SHIP, LOVE,  AND  HELP  t.  AN- 
DERSON.    (No.  16018.) 

(Supreme    Court    of    MississippL      March    9, 
1916.) 

Appeal  from  Chancei7  (Jourt,  Warren  Coun- 
ty:   E.  N.  Thomas,  Chancellor. 

Action  between  the  Lone  Star  Race  Pride  of 
Friendship,  Lore,  and  Help  and  A.  'E.  Ander- 
son. From  the  judgment,  the  party  first  men- 
tioned appeals.     Appeal  dismissed. 

Dabney  &  Dabney,  of  Vicksburg,  for  appellee. 
PEfR  CURIAM.    Appeal  dismissed. 


WASHINGTON    COUNT!    ▼.    RIVERSIDB 
DRAINAGE  DIST.     (No.  17091.) 

(Supreme    Court    of    MississippL      March    9, 
1915.) 

Appeal  from  Circuit  C!ourt,  Washington 
County ;    Monroe  McClurg,  Judge. 

Action  between  the  County  of  Washington 
and  the  Riverside  Drainage  District.  From  the 
judgment,  the  County  appeaU.  Appeal  dis- 
missed. 

PEIR  CURIAM.    Appeal  dismissed. 


SAUCIER  V.  LYON. 


(Now  16489.) 

March    8, 


(Supreme    Court    of    MississippL 
1915.) 

Appeal  from  C!hancery  (^urt,  Jackson  Coun- 
ty;   T.  A.  Wood,  Chancellor. 

Action  between  M.  D.  Sander  and  El  0. 
Lyon.  Prom  the  judgment.  Saucier  appeals. 
Affirmed. 

H.  B.  Everltt  and  Denny  &  Denny,  all  of 
Pascagoula,  for  appellant.  Wells,  May  &  San- 
ders, of  Jackson,  and  Ford,  White  &  Ford, 
of  Pascagoula,  for  appellee. 

PER  CURIAM.    Affirmed. 


GULF&S.LR.CO.T.GUNTER.    (No.  16619.) 

(Supreme    C!ourt    of    MississippL      March    8, 
1915.) 

Appeal  from  Circuit  Court,  Covington  CSonn- 
ty:    W.  H.  Hughes,  Judge. 

Action  between  the  Gulf  &  Ship  Island  Rail- 
road (Company  and  M.  G.  Gunter,  administra- 
tor. F>om  the  judgment  the  company  appeals. 
Affirmed. 

Wells,  May  &  Sanders,  of  Jackson,  for  ap- 
pellant R.  N.  Miller,  of  Haslehuist,  for  ap- 
pellee. 

PER  CURIAM.    Affirmed. 


DB  ROSSETT  HAT  CO.  T.  ROOBR& 

(No.  16629.) 

(Supreme  Court  of  MississippL    Match  8. 1916.) 

Appeal  from  (Tircuit  0>urt,  Wayne  County: 
Jno.  L.  Buckley,  Jud^e. 

Action  between  the  De  Rossett  Hat  Clompany 
and  A.  L.  Rogers.  From  the  Judgment,  the 
company  appeals.     Affirmed. 

Luther  K.  Saul,  of  Waynesboro,  for  appel- 
lant. W.  M.  McAIister  and  M.  L.  Heidelberg, 
both  of  Waynesboro,  for  appellee. 

PER  CURIAM.    Affirmed. 


DENSON  et  aL  T.  GANNON  ft  SinTH. 

(No.  16860.) 

(Supreme  Court  of  MississippL    March  9, 1915.) 

Appeal  from  Chancery  Court,  Hinds  (bounty; 
P.  Z.  Jones,  Chancellor. 

Action  between  A.  F.  Denson  and  others  and 
Gannon  &  Smith.  From  the  judgment,  the  par- 
ties first  mentioned  appeal.    Appeal  dismisised. 

L.  Brame  and  W.  C.  Wells,  both  of  Jackson, 
for  the  motion.  PoweU  &  Thompson,  of  Jack- 
son, opposed. 

PER  CURIAM.    Motion  to  dismiss  ■ustaiaed. 


NOLEN  T.  HENRX. 


(lM>Ala.E«» 
(No.  552.) 


(Supreme  C!ourt  of  Alabama.    Dec.  17,  1914.) 

1.  Deeds  €=»111—Constbuction— Intent. 

The  law  leans  against  the  destruction  of  a 
deed  for  uncertainty  of  description,  and  will 
construe,  where  it  can  be  done  consistently  with 
the  rules,  so  as  to  effect,  and  not  to  defeat,  the 
intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  U  309-315,  334,  335 ;    Dec.  Dig.  «=»1U.] 

2.  RKFOBUATIOIf     or      IRBTBUIOCNTB     «=»2    — 

Void  Deed. 

Although  a  deed  may  be  void  on  its  face  for 
want  of  a  definite  description  of  the  land,  a 
court  of  chancery  will  reform  it  upon  proper 
allegation  and  proof  of  extrinsic  facts. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §8  2,  S;    Dec.  Dig. 

3.  Evidence  €=>4e0— DssoBiPTion  nr  Dkki>— 
Fabol  Evidence. 

A  grantor,  owning  a  large  body  of  surround- 
ing land,  conveyed  10  acres,  to  be  laid  off  so  a* 
to  include  a  certain  shoal  on  the  creek,  which 
in  fact  was  in  section  15,  the  deed  describinf 
it  as  being  in  sections  16  and  22,  to  be  laid  off 
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■o  as  to  inclnde  that  certain  shoal,  the  land 
to  b«  surveyed  and  platted,  and  a  certified  plat 
to  become  a  part  of  deed  to  complete  a  de- 
scription, in  view  of  the  recording  of  the  plat  re- 
ferred to  therein,  was  an  uncertain  descriptipn, 
which  might  be  aided  by  parol  proof,  and  which 
came  within  the  maxim,  "Id  certum  est,  quod 
certum  reddi  potest." 

[Kd.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  §§  2115-2128 ;    Dec.  Dig.  «=>460.] 

4.  Rbfobmatior    of    IivsTBiniKNTa    «s»32  — 

Bill,— Delay. 

Where  land  was  conveyed  to  a  power  com- 
pany in  May,  1909,  and  conveyed  by  it  to  com- 
plainant in  March,  1913,  after  the  death  of  the 
original  grantors,  complainant's  bill,  thereafter 
filed,  for  reformation  of  the  description  in  the 
deed,  was  not  too  long  delayed. 

(JEd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {g  11&-121;  Dec. 
Dig.  <&=>32.] 

6.  Refoskattoit  of  Instbitiixnts  4=920— Pbo- 

CEEDiNOS — Possession  of  IiArd. 

To  maintain  a  bill  to  correct  a  mistake  in 
the  description  of  land  conveyed  by  deed,  it  is 
not  necessary  that  the  complainant  should  b«  in 
possession  of  the  land. 

[Eld.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {§  91-100;  Dec. 
Dig.  <e=>26.] 

6.  Vendob  and  Pcbchaseb  ®=>231  —  Bona 
Fide  Pttbohabeb  —  Record  —  Conbtbttctivb 
Notice. 

A  deed  executed  in  May,  1909,  conveying  10 
•arcs  from  a  bod^  of  surrounding  land  described 
as  lying  in  sections  16  and  22,  to  be  laid  off 
so  as  to  include  a  certain  shoal  on  a  creek,  and 
to  be  surveyed  and  platted,  and  a  certified  plat 
to  be  a  part  of  the  deed  to  perfect  the  descrip- 
tion, on  record  before  the  plat  was  filed,  suffi- 
ciently described  the  lands  to  put  a  purchaser 
on  inquiry,  and  hence  was  such  constructive 
notice  as  to  defeat  his  rights  as  a  bona  fide  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  487,  613-539;  Dec. 
Dig.  <e=>231.] 

7.  CoRFOKATiONS  4=>444— Deed  of  Cobpoha- 

TION— SlONATUBE. 

A  deed  of  "Big  Hillabee  Power  Company," 
purporting  on  its  face  to  be  the  deed  of  the  com- 

£any,  and  reciting  that  in  witness  the  grantor 
ad  set  its  hand  and  seal  and  delivered  it  by 
its  president  signed,  "L.  W.  Roberts,  Pres't 
Big  Hillabee  Power  Co.,"  was  the  deed  of  the 
company,  since'  any  defect  in  the  signature  was 
such  as  a  court  of  equity  would  not  permit  to 
defeat  the  right  of  tiie  grantee. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1779-1781;   Dec.  Dig.  «=>444.] 

Appeal  from  Chancery  Court,  Tallapoosa 
County;    W.  W-  Whiteside,  Judge. 

Bill  by  R.  L.  Henry  against  Roy  Nolen  to 
correct  description  In  deed.  From  a  decree 
overruling  demurrer  to  the  bill,  respondent 
appeals.    Affirmed. 

George  A.  Sorrell,  of  Alexander  City,  for 
appellant  Lackey  &  Rowland,  of  Ashland, 
for  appellee^ 

GARDNER,  J.  BlU  filed  for  reformation 
of  description  in  certain  deeds,  referred  to 
tberdn.  Woodlawn  Realty  &c.  Co.  t.  Haw- 
kins, 65  South.  183.  Complainant  dalma 
title  throngh  a  corporation  known  as  Big 
Hillabee  Power  Company.    It  Is  shown:  That 


one  J.  H.  Ohlsolm,  who  was  the  owner  of 
the  land,  conveyed  by  deed  of  date  May  19, 
1909,  in  execution  of  which  deed  his  wife, 
Itebecca  Chisolm,  joined,  to  said  Big  Hilla- 
bee Power  Company  a  tract  of  land  consisting 
of  10  acres,  to  be  laid  off  so  as  to  include  a 
certain  shoal  on  Big  Hillabee  creek  known  as 
"Llndsey  Shoal."  That  said  Chisolm  owned 
a  large  body  of  land  surrounding  the  par^ 
tlcular  land.  The  description  in  said  deed, 
a  copy  of  which  la  mado  Bhchlblt  A  to  the 
bill,  is  as  follows: 

"Ten  acres  of  land  lyfaig  and  being  in  seetiona 
16  and  22,  to  be  laid  off  so  as  to  include  Lindsey 
shoals  on  Big  Hillabee  creek,  said  land  to  be 
surveyed  and  platted  by  J.  R.  Hall,  and  when 
surveyed  by  him  and  platted,  a  certified  plat  by 
said  J.  R.  Hall  shall  be  and  become  a  part  of 
this  deed  for  the  purpose  of  making  the  de- 
scription perfect  and  shall  be  attached  to  this 
deed  and  recorded  as  a  part  of  this  deed,  with 
full  water  rights  to  erect  a  dam  of  sufficient 
height  to  back  water  to  property  sold  Mr.  Pinck- 
ard,  at  Chisolm's  Bridge  over  said  creek,  with 
full  rights,  privileges,  easements  to,  of  the  us* 
of  said  stream  for  the  purpose  of  a  water  power, 
said  lands  and  water  rights  lying  and  being  in 
township  23  of  range  22." 

The  misdescription  sought  to  be  corrected, 
and  the  averments  In  connection  therewith, 
are  found  in  section  12  of  the  bill,  as  follows: 

"12.  Orator  further  shows  to  your  honor  that 
the  Lindsey  shoals  on  Big  Hillabee  creek,  while 
the  same  were  situated  on  the  lands  of  J.  H. 
Chisolm,  and  while  the  same  is  near  the  section 
line  between  section  22  and  15,  that  part  of  the 
same  is  in  section  16,  and  that  10  acres  could 
not  be  laid  off  in  section  16  and  22  so  as  to  in- 
clude Lindsey  dioals,  and  while  the  same  Is  de- 
scribed in  the  deed  from  Chisolm  and  wife  to 
the  Big  Hillabee  Power  Company  and  from  the 
Big  HiUattee  Power  Company  to  orator  as  be- 
ing in  section  16  and  22,  that  it  was  the  inten- 
tion of  the  parties  in  each  instance  to  convey  10 
acres  of  land  so  situated  that  the  same  should 
be  available  for  the  purpose  of  building  a  power 
plant  on  the  said  Lindsey  shoals,  and  that  nei- 
ther the  agent  of  the  power  company  nor  J.  H. 
Cliisolm  knew  the  exact  lines  where  the  shoala 
were  located,  and  that  it  was  by  mistake  of  the 
parties  that  the  same  was  described  as  being  in 
section  16  and  22,  and  that  the  description 
should  have  been  in  section  16,  and  that  it  was 
the  intention  of  the  vendor  to  convey  10  acres 
of  land  in  section  15,  which  would  include  the 
Lindsey  shoals,  and  it  was  the  Intention  of  the 
vendee  to  buy  10  acres  of  land  in  section  16  in- 
cluding Lindsey  shoals,  but  by  mistake  as  to 
where  the  lines  were  the  land  described  as  being 
in  section  16,  which  by  reason  of  that  fact  the 
line  of  section  22  was  so  near  to  the  shoals  that 
it  was  deemed  probftble  by  the  parties  at  that 
time  lliat  some  part  of  the  10  acres  would  nec- 
essarily be  in  section  22;  that  the  description 
section  22  was  put  in  the  original  deeds  in  order 
that  there  might  be  perfect  and  complete  room 
for  the  laying  off  of  10  acres  to  be  used  for 
the  best  advantage  in  the  development  of  the  wa- 
ter power  at  Lindsey  shoals.  And  orator  avers 
that  the  said  Roy  Nolen  was  fully  informed  by 
the  record  of  said  deed  that  it  was  the  intention 
and  purpose  of  the  parties  to  said  deed  that  said 
10  acres  of  land  should  be  so  laid  off  as  to  in- 
clude such  land  as  would  be  best  suited  to  the 
building  of  a  plant  for  the  development  of  the 
water  power  at  Lindsey  shoals." 

The  bill  further  ahowa  that  J.  H.  Chisolm 
died  some  time  subaeQuent  to  May  19,  1909, 
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and  that  bis  wife,  Rebecca  Chisolm,  became 
tlie  owner,  either  by  Inberitanoe  from,  or 
devise  by,  the  husband,  as  we  construe  the 
bill,  of  all  the  lauds  belonging  to  her  said 
husband;  that  prior  to  February  28,  1913, 
Rebecca  CSilsolm  died,  and  that  in  due 
course  of  administration  the  lands  of  her 
said  estate  were  sold  by  the  administrator 
under  the  order  of  the  probate  court,  and 
that  as  a  part  of  the  land  ordered  to  be 
sold  by  said  administrator  was  the  west  half 
of  section  15,  township  23,  range  22,  in  Tal- 
lapoosa county,  on  whid>  lands  the  Lindsey 
shoals  were  situated,  and  at  said  administra- 
tor's sale  respondent  became  the  purchaser 
of  said  lands,  together  with  other  lands  then 
sold,  the  said  10  acres  conveyed  by  J.  H. 
Chisolm  and  wife  to  the  Big  Hlllabee  Pow- 
er Company  was  not  excepted  therefrom,  but 
said  lands  were  sold  in  a  body ;  that  the  said 
deed  to  said  power  company  was  on  record 
in  the  probate  office  of  Tallapoosa  county  at 
the  time  of  said  administrator's  sale. 

It  is  alleged  that  the  said  power  company, 
in  March,  1913,  conveyed  to  complainant  said 
lands  sold  to  it,  by  use  of  the  same  descrip- 
tion as  that  contained  in  the  deed  by  J.  H. 
Chisolm  and  wife  to  it,  and  that  at  that 
time  the  surveyor  had  not  filed  a  plat  or  de- 
scription of  the  10  acres  as  provided  for  In 
said  deed;  that  in  June,  1913,  complainant, 
desiring  to  perfect  said  description,  procured 
X  R.  Hall,  named  in  the  deed  to  the  power 
company,  to  make  a  survey,  laying  off  10 
acres  of  said  lands  so  as  to  Include  the  Lind- 
sey shoals,  and  make  a  plat  of  the  same, 
which  said  Hall  did  and  filed  in  the  probate 
office,  and  same  has  been  recorded  as  a  part 
of  the  deed. 

The  question  considered  and  treated  as  of 
prime  importance  by  counsel  has  reference 
to  whether  or  not  the  description  in  the  deed 
sought  to  be  reformed  is  so  uncertain  as  to 
render  the  same  absolutely  void. 

[1-3]  It  is,  of  course,  well  settled  that  the 
law  leans  against  the  destruction  of  a  deed  for 
uncertainty  of  description,  but  wUI  construe 
the  deed,  where  it  can  be  done  consistently 
with  legal  rules,  so  as  to  give  effect  to  the 
intention  of  the  parties,  and  not  to  defeat  it. 
"Every  deed  *  •  •  ought  to  be  so  con- 
strued. If  it  can,  that  the  intent  of  the  par- 
ties may  prevail,  and  not.be  defeated."  Pol- 
lard V.  Maddox,  28  Ala.  321. 

In  Cottlngham  v.  Hill,  119  Ala.  353,  24 
South.  552,  72  Am.  St  Rep.  923,  it  was  said: 

"This  court  has  gone  as  far  aa  any  other  in 
admitting  parol  evidence  to  sustain  the  validity 
of  deeds,  assailed  upon  the  eround  of  indefi- 
nltenesa  in  the  description  of  the  land;  bnt  the 
rule  which  we  have  adopted  promotes  justice, 
and  does  not  open  the  door  to  fraud  and  perjury. 
In  all  cases  tiie  writing  has  been  sufficient  to 
show  a  bona  fide  sale  and  conveyance  was  in- 
tended by  the  parties,  and  when  this  appears  no 
injustice  results  if  by  parol  evidence  the  precise 

{>roperty  intended  to  be  conveyed  can  be  clear- 
y  identified." 

"Although  a  deed  may  be  void  on  its  face  for 
want  of  a  definite  description  of  the  land,  a 


court  of  chancery  wHI  reform  the  deed  upon 
proper  allegata  of  extrinsic  facts,  and  their 
proof."  Greene  v.  Dickson,  119  Ala.  346,  24 
South.  422,  72  Am.  St  Rep.  920. 

"The  general  rule,  everywhere  recognized,  is 
that  mere  verbal  declarations  as  to  what  was 
intended,  are  not  admissible  in  explanation  of 
the  terms  of  the  writing  itself.  A  Just  excep- 
tion to  this  rule,  however,  is  found  in  parol  evt 
dence  going  to  the  identification  of  the  subject- 
matter,  a  principle  which  seems  to  have  been 
much  favored  by  the  past  decisions  of  this 
court"  Meyer  Brothers  v.  Mitchell,  75  Ala. 
475. 

"A  description  which  furnishes  the  means  of 
making  it  certain  by  proof  is  sufficient."  Lodge 
V.  Wilkerson,  165  Ala.  302,  61  South.  609. 

The  description  here  involved  shows  the 
quantity  of  land  to  be  conveyed  and  the 
purpose  for  which  it  was  purchased.  It  1» 
by  no  means  what  might  be  termed  by  some 
a  "roving  10  acres,"  but  its  location  is  flxed 
on  a  certain  creek  so  as  to  include  Lindsey 
shoals.  A  more  definite  and  particular  de- 
scription is  fixed  and  agreed  upon  by  fh» 
parties,  as  shown  in  the  deed  itself,  by  the 
agreement  for  a  survey  to  be  made  by  one 
Hall,  the  land  laid  off  in  a  plat  and  same 
to  become  a  part  of  the  deed,  so  as  to  com- 
plete and  make  perfect  this  description.  It 
was  agreed,  as  shown  by  the  deed  Itself,  that 
such  survey  and  plat  should  be  attached  Xty 
the  deed  and  recorded  as  a  part  of  the  deed. 
The  books  abound  with  cases  of  this  char- 
acter; the  facts  of  each  being,  of  course, 
different  A  review  of  them  here  we  deem 
unnecessary.  Suffice  it  to  say  we  are  well 
convinced  that  the  description  in  this  deed 
is  one  of  those  "uncertain  descriptions" 
which  may  be  aided  by  parol  proof,  and 
comes  within  the  maxim,  "Id  certnm  est 
quod  certum  reddi  potest"  Homan  v.  Stew- 
art 103  Ala.  644, 16  South.  35 ;  Ala.  Mineral 
Co.  V.  Jackson,  121  Ala.  175,  26  South.  700, 
77  Am.  St  Rep.  46;  Pollard  v.  Maddox,  su- 
pra; Wllkins  V.  Hardaway,  159  Ala.  665, 
48  South.  678;  Greene  v.  Dickson,  supra; 
Cottlngham  v.  Hill,  supra;  O'Neal  t.  Seixaa, 
66  Ala.  80,  4  South.  745;  Meyer  Bros.  r. 
Mitchell,  supra. 

[4,  6]  It  is  insisted,  however,  that  the  sur- 
vey aud  completion  of  the  description  thereby 
should  have  been  accomplished  within  a  rea- 
sonable time,  no  time  being  fixed,  and  that  it 
was  too  long  delayed.  If  It  be  conceded, 
without  being  decided,  that  this  should  have 
been  done  within  a  reasonable  time,  we  are 
of  the  opinion  the  bill  does  not  show  such  un- 
reasonable delay  as  would  defeat  the  right 
here  sought  to  be  enforced.  Nor  la  It  nec- 
essary. In  order  to  maintain  a  bill  seeking 
the  correction  of  a  mistake  In  the  description 
of  lands  conveyed  in  a  deed,  that  the  com- 
plainant should  be  in  possession  of  the  lands. 
Bieler's  Sons  y.  Dreher,  120  Ala.  384,  30 
South.  22. 

[I]  It  is  next  Insisted  that  the  record  of 
the  deed  was  not  sufficient  notice,  and  that 
if  a  mistake  cannot  be  rectified  without  im- 
pairing the  vested  rights  of  Innocent  third 
parties,  having  no  notice  of  the  mistake^  tli» 
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aid  of  equity  will  be  withheld,  citing  Berry, 
DemobUe  &  C3o.  v.  SoweU,  72  Ala.  14.  With- 
out regard  to  any  consideration  of  effect  of 
the  averment  that  respondent  was  a  purchas- 
er at  a  Judicial  sale,  and  without  any  de- 
cision upon  that  feature  (Llndsey  v.  Cooper, 
94  Ala.  170,  11  South.  325,  16  L.  R.  A.  813, 
33  Am.  St.  Rep.  105;  Ezzell  v.  Brown,  121 
Ala.  150,  25  South.  832),  we  are  of  the  opln- 
Um  that  the  deed  of  3.  H.  Cblsolm  and  wife 
to  the  power  company,  which  was  on  record 
at  the  time  of  the  purchase  by  respondent, 
embtaced  sufficient  description  of  the  sub- 
ject-matter to  put  a  purchaser  on  Inquiry, 
and  therefore  was  such  constructlre  notice 
as  to  meet  the  law's  requirements.  It  gave 
notice  to  the  world  that  the  power  company 
had  purchased  10  acres  of  the  land  of  said 
Chisolm,  which  was  to  be  surveyed  and  laid 
oft  for  a  more  perfect  description  by  one  J. 
R.  Hall,  selected  and  agreed  upon  by  the 
parties,  so  as  to  Include  Llndsey  shoals;  that 
It  was  for  the  purpose  of  erecting  a  dam  for 
use  of  the  stream  of  Big  Hlllabee  creek,  for 
the  purposes  of  water  power,  with  rights  and 
easements  to  such  end.  It  gives  the  township 
and  range,  but  mistakes  the  section  number, 
placing  the  10  acres  in  sections  16  and  22, 
while  in  fact  a  survey  made  in  accordance 
with  the  provisions  of  the  deed  shows  that 
the  10  acres  laid  oft  so  as  to  Include  Llnd- 
sey shoals  is  situated  In  section  15.  The  plat 
made  shows  the  section  line,  and  how  easily 
the  mistake  could  occur.  The  deed  gave  no- 
tice, however,  that  it  did  not  contain  a  com- 
plete description,  but  that  such  was  to  be 
perfected  by  a  survey  to  be  subsequently 
made,  and  that  the  purchaser  had  bought  10 
acres,  so  as  to  include  Llndsey  shoals  on  Big 
Hlllabee  creek. 

Counsel  for  appellant  cites  the  case  of 
Florance  v.  Morten,  98  Va.  26,  34  South.  800 ; 
but  we  are  of  the  opinion  that  case  tends  to 
support  oar  conclusion  rather  than  the  con- 
trary.   It  was  there  said : 

"The  recorded  Instrument  la  sufficient  to  oper- 
ate as  conatructive  notice  nnder  the  registry 
lawa,  if  the  property  be  so  described  or  Identified 
that  a  subsequent  purchaser  or  incumbrancer 
would  have  the  means  of  ascertaining  with  ac- 
curacy what  and  where  it  was,  and  the  language 
used  be  such  that,  if  he  should  examine  the  in- 
strument itself,  he  would  obtain  thereby  actual 
notice  of  all  the  rights  which  were  intended  to 
be  created  or  ccHiferred  by  it." 

So  here  we  think  the  language  of  this  re- 
corded deed  was  sufficient  to  give  to  a  sub- 
sequent purchaser  notice  of  what  was  in- 
tended to  be  conveyed,  and  a  survey  made  In 
accordance  with  the  very  provisions  of  the 
deed  Itself  would  have  disclosed  the  error  as 
to  the  sections  named,  here  sought  to  be  cor- 
rected. 

[7]  Counsel  further  urge  that  the  bill  falls 
to  show  title  to  the  said  10  acres  In  com- 
plainant, for  that  the  deed  of  the  corporation. 


the  power  company,  to  complainant.  Is  not 
signed  as  in  the  name  of  the  corporation,  but 
is  signed  only  by  L.  W.  Roberts,  president 
of  the  Big  Hlllabee  Power  Company — citing 
Standifer  v.  Swann  &  Billups,  78  Ala.  88; 
Mlckle  V.  Montgomery,  HI  Ala.  415,  20  South. 
441;  Taylor  v.  A.  ft  M.  Ass'n,  68  Ala.  229. 
The  deed  puriwrts  on  Its  face  to  be  the  deed 
of  the  power  company,  the  corporation.  It 
beglDs: 

"This  indenture,  made  on  •  •  •  between 
Big  Hlllabee  Power  Company,  by  its  president 
L.  W.  Roberts,  •  ♦  •  of  the  first  part,  and 
R.  L.  Henry,    •    •    •    of  the  second  part." 

And  It  concludes: 

"In  witness,  the  said  party  of  the  first  part 
has  hereunto  set  its  hand,  affixed  its  seal,  and 
delivered  these  presents  the  day  and  year  first 
above  written,  by  its  president,  L.  W.  Roberts, 
of  Fulton  Co.,  Ga. 

"[Signed]  L.  W.  Roberts,  Pres't 

"Big  HiUabee  Power  Co. 
"Signed,etc.,  in  presence  of 

"J.  W.  Preston,  Sr. 

"W.  P.  Felker." 

We  need  not  stop  to  Inquire  as  to  whether 
or  not  the  provisions  of  the  .act  approved 
February  20,  1911  (Gen.  Acts  1911,  p.  31), 
are  applicable  to  the  above  deed.  This  we 
do  not  determine,  as  it  Is  unnecessary.  In 
the  fifth  paragraph  of  the  bill  it  Is  alleged 
that  the  said  corporation  conveyed  said  prop- 
erty to  complainant  The  above  objection, 
therefore,  relates  only  to  a  matter  of  form, 
and  in  a  court  of  equity  the  defect  would  not 
be  such  as  to  render  the  bill  subject  to  the 
demurrer.  Assuming  full  authority  to  act, 
and  the  bona  fides  of  the  sale  to  complainant, 
a  court  of  equity  would  not  permit  the  mere 
defect  In  execution  of  the  deed  to  defeat  the 
right  of  the  complainant  As  was  said  in 
Taylor  v.  A.  &  M.  Ass'n,  supra : 

"Equity  will  treat  the  subject-matter,  as  to 
collateral  consequences  and  incidents,  in  the 
same  manner  aa  if  the  final  acts  contemplated 
by  the  parties  had  been  executed  exactly  as  they 
ought  to  have  been ;  not  as  the  parties  mi^ht 
have  executed  them.  *  •  •  This  power  exist- 
ing, and  its  exerdae  having  been  attempted,  the 
parties  are  not  to  be  disappointed,  and  their  just 
rights  defeated,  merely  because,  from  inadvert- 
ence, or  from  ignoranoew  or  mistake  as  to  the 
method  which  ought  to  be  pursued  to  bind  the 
association,  passing  its  estate  and  interest  in  the 
lands,  there  is  a  defective  execution  of  the 
power." 

The  maxim  that  equMy  wlU  treat  that  as 
done  which  ought  to  have  been  done  would, 
in  such  case,  have  controlling  eftect 

We  have  reviewed  the  questions  presented 
by  counsel  in  brief,  and  we  conclude  that  the 
learned  chancellor  decreed  correctly  in  over- 
ruling the  demurrer  to  the  bUl,  and  his  de- 
cree is  accordingly  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SOMERVILLB  and 
DB  GRAFFENRIBD,  JX,  concur. 
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BIRlflNGHAM  RI.,  LIGHT  ft  POWER  CO. 

T.  HASS.     (No.  814.) 

(Supreme  Coart  of  Alabama.    Nov.  7,  1914. 

kehearSng  Denied  Dec.  17,  1914.) 

1.  Gabbiebs  ®=9271— Setting  Down  Passkn- 
okb^-Cabbtino  Beyond  Destination. 

In  an  action  against  a  street  railroad  com- 
pany for  carrying  a  passenger  beyond  her  des- 
tination, where  there  was  evidence  tliat  plain- 
tiff bad  given,  at  two  different  street  crossings, 
signals  to  stop  which  were  not  heeded,  she  could 
recover  for  the  negligent  failure  to  stop  at  her 
place,  since  a  passenger  on  a  street  car  does 
not  take  passage  for  any  designated  place,  but 
is  entitled  to  ride  to  the  end  of  the  route  if  de- 
sired, and  requested  charges  excluding  recovery 
for  failure  to  stop  at  the  second  crossing  were 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  iS  1067-1071 ;  Dec.  Dig.  «=»271.] 

2.  Tbial  ®=>244  — iHBTBUonoHS  — SraoLiNO 
Out  Evidence. 

In  an  action  for  carrying  a  street  car  pas- 
senger beyond  her  destination,  requested  charg- 
es, that  in  arriving  at  the  cause  of  plaintiff's  al- 
leged sickness  the  jary  should  consider  the 
walk  she  took  in  the  rain  before  boarding  the 
car  and  the  walk  she  would  have  had  to  take  if 
she  bad  been  let  off  at  the  proper  street,  were 
objectionable  as  singling  out  parts  of  the  evi- 
dence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {§  577-681 ;    Dec.  Dig.  <8=»244.] 

8.  Trial  <g=>240— Inbtbucxions  — Aboumbn- 

TATIVE    INSTBUCTIONS. 

A  requested  charge  that,  if  the  passenger 
Iiad  a  cold  and  was  sick  on  the  morning  after 
she  had  been  obliged  to  walk  back  through  the 
rain  and  thereafter,  she  could  not  recover  dam- 
ages therefor,  unless  the  jury  were  reasonably 
satisfied  from  the  evidence  that  the  walk, 
caused  by  being  carried  past  her  destination, 
was  the  proximate  cause  of  the  sickness,  and  it 
could  not  be  the  proximate  cause  unless  the 
sickness  would  not  have  arisen  if  she  had  not 
been  carried  by,  was  argumentative  and  proper- 
ly refused. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  S  561;    Dec  Dig.  <S=>240.] 

4.   TBIAL     «=>260— iNSTBUCTIONa-jRXQUESirB— 
REPETmON. 

Requested  charges,  which  were  fully  cov- 
ered by  charges  elsewhere  given,  were  properly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  651-fl59;    Dec  Dig.  «=>260.] 

6.  Cabbiebs    €=>276— Passengebs— Cabeting 
Beyond  Destination  —  Admibsibiutt  or 

EVIDKNCE. 

In  an  action  for  carrying  a  street  car  pas- 
senger beyond  her  destination,  where  plaintiff 
testified  that  she  gave  the  signal  to  stop  one 
block  before  the  street  she  desired  "because  they 
have  been  in  the  habit  of  carrying  me  by  there 
•everfil  times,"  it  was  error  not  to  strike  the 
portion  of  the  testimony  as  to  the  habit,  since 
such  previous  breaches  of  duty  by  unidentified 
employes  of  the  company  could  not  show  a 
habit  on  the  part  of  the  particular  employes, 
and  thereby  tend  to  show  the  probability  of 
the  breach  complained  of. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1078,  1079 ;   Dec.  Dig.  <S=276.] 

Appeal  from  City  C!ourt  of  Birmingham ; 
Hugo  L.  Black,  Special  Judge. 

Action  by  Mrs.  Annie  May  Hass  against 
the  Birmingham  Railway,  Light  &  Power 
Company  for ,  damages  caused  by  the  com- 


pany carrying  ber  beyond  her  destination. 
Judgment  tor  plaintiff,  and  defendant  ap- 
peals. Transferred  from  Court  of  Appeals. 
Reversed  and  remanded. 

The  gravamen  of  the  complaint  is  that 
plaintiff  became  and  was  defendant's  pas- 
senger on  said  car  to  be  carried  by  it  to  a 
point  on  said  line,  to  wit,  Park  avenue,  in 
the  city  of  Birmingham,  which  said  Park  av- 
enue was  at  said  time  and  on  said  occasion 
a  regular  stopping  place  on  defendant's  said 
line  for  the  discharge  of  its  said  passengers ; 
that  plaintiff  was  carried  a  long  distance 
past  her  said  deBtlnation,  and  as  a  proxi- 
mate consequence  thereof  plaintiff  was  com- 
pelled to  walk  back  to  her  destination,  and, 
rain  falling,  plaintiff  was  made  wet,  her 
clothing  Injured,  plaintiff  was  made  sick, 
etc.  Plaintiff  avers  that  defendant  was 
guilty  of  negligence  in  and  about  carrying 
plaintiff  beyond  her  destination,  etc.  Plaln- 
tUTs  evidence  tended  to  show  that  Park  av- 
enue bisected  the  blocks  between  Sixth  and 
Seventh  avenues;  that  she  lived  on  Seventh 
avenue,  and  her  destination  was  her  home; 
that,  before  reaching  Park  avenue,  she  sig- 
naled the  conductor  with  the  bell,  and  the  con- 
ductor rang  the  bell  for  the  motorman  to 
stop  the  car;  that  he  did  not  stop  at  Park 
avenue,  and  she  rang  the  hell  again  before 
the  car  reached  Seventh  avenue;  that  It 
ran  on  without  stopping  until  It  reached 
Eighth  avenue,  where  plaintiff  left  it  in 
the  rain  without  an  umbrella ;  and  that  she 
shortly  thereafter  contracted  a  cold  and 
bronchitis,  and  was  sick  for  several  weeks. 
The  evidence  tended  to  show,  also,  that,  had 
she  alighted  at  Park  avenue,  she  must  have 
walked  half  a  block  in  the  rain  to  get  to  her 
home.  That  plaintiff  stated,  not  in  response 
to  any  question,  that  she  signaled  Park  av- 
enue, first  "because  they  had  been  in  the  habit 
of  carrying  me  by  there  several  times."  The 
defendant's  motion  to  exclude  this  statement 
because  immaterial,  irrelevant,  and  incom- 
petent, was  overruled.  The  following  charg- 
es were  refused  to  defendant: 

(1)  If  the  jury  believe  from  the  evidence  that 
plaintiff  did  not  signal  the  conductor  to  stop 
at  Park  avenue  until  the  car  was  passing  Park 
avenue,  you  must  return  a  verdict  for  defend- 
ant (2)  If  you  believe  from  the  evidence  that 
plaintiff  did  not  signal  the  conductor  in  time 
for  the  car  to  stop  at  Park  avenue,  your  ver^ 
diet  should  be  for  defendant  (3)  In  arriving  at 
the  cause  of  plaintiff's  alleged  cold  and  sickness, 
the  jury  is  authorized  to  consider  the  walk 
plaintiff  took  in  the  drizzling  rain  from  Avenue 
E  and  Twenty-Second  street,  to  Avenue  F  and 
Twentieth  street,  if  she  took  such  a  walk,  and 
the  walk  she  would  have  had  to  take  from  Park 
avenae,  to  her  home  in  the  rain,  if  she  would 
have  taken  such  a  walk.  (4)  Even  though 
plaintiff  had  a  cold  and  was  sick  on  the  morning 
after  she  alleges  she  was  carried  by  Park  ave- 
nue, and  made  to  walk  back  to  her  home  on 
Seventh  avenne  from  Eighth  avenue,  and  even 
though  plaintiff  had  a  cold  thereafter,  yet  the 
Jury  could  not  award  her  any  damages  for  her 
alleged  sickness  unless  they  are  reasonably  sat- 
isfied from  the  evidence  that  the  walk  took  from 


4s>Far  other  caav*  m«  aaow  topic  and  KBT-N  UMBER  in  aU  Key-Namborad  DicwU  and  Indoxss 


Digitized  by 


Google 


Ala.)       ALiABAMA  WHITE  MARBLiB  CO.  y.  BUBEEA  WHITB  M.  QUABBTES        505 


BSghth  avenue,  back  to  SeTentb  avenue,  was  the 
direct  and  proximate  cause  of  said  illness,  and 
the  said  illness  and  cold  could  not  have  been 
pioximately  caused  bj  being  carried  by  Park 
ayenue,  unless  the  said  cold  and  sickness  would 
not  have  arisen  if  plaintiff  had  not  been  car- 
ried by.  (5)  Unless  yon  believe  from  the  evi- 
dence that  plaintiff^s  alleged  sickness  was  prox- 
imately caused  by  her  being  carried  by  ber  sta- 
tion, yon  cannot  award  her  damages  for  her 
■aid  sickness,  and,  for  her  alleged  sickness  to 
have  been  proximately  caused  by  her  being  car- 
ried by.  it  must  have  been  directly  caused  there- 
by. (6)  Under  the  evidence  and  pleadings  in 
this  case,  you  cannot  award  plaintiff  any  dam- 
ages for  the  car's  not  stopping  at  Seventh  ave- 
nue on  the  occasion  she  complains  ol  (S)  Yon 
cannot  return  a  verdict  for  plaintiff  under  count 
1  of  the  complaint.  (9)  In  arriving  at  the  di- 
rect, proximate  cause  of  plaintiffs  alleged  cold 
and  sickness,  you  are  authorized  to  consider 
the  fact,  if  it  be  a  fact,  that  she  walked  from 
Avenue  E  and  Twenty-Second  street  to  Avenue 
F  and  Twentieth  street,  in  the  rain,  and  the 
fact,  if  it  be  a  fact,  that  plaintiff  had  to  f et 
on  uie  car  in  a  rain  without  an  umbrella.  (10) 
The  court  charges  the  jury  that,  in  arriving  at 
the  cause  and  extent  of  plaintiff's  cold  and  sick- 
ness, the  jury  may  take  into  consideration  the 
facts,  if  It  be  a  fact,  that,  if  plaintiff  bad 
alighted  from  the  car  at  Park  avenue,  she  would 
have  had  to  walk  to  Seventh  avenue  and  to  her 
home  in  the  rain. 

Tillman,  Bradley  &  Morrow  and  Frank  If. 
Domlnick,  all  of  Birmingham,  for  appellant 
Harsh,  Beddow  &  Fltts,  of  Birmingham,  for 
appellee. 


80MERVILLB.  J.  [1]  It  Is  a  matter  of 
common  knowledge  that  passengers  on  street 
cars  do  not  take  passage  for  any  designated 
place,  and  that  upon  the  payment  of  the  cus- 
tomary fare  they  are  entitled  to  ride  to  any 
point  between  termini  of  the  route  traveled 
by  the  particular  car.  In  other  words,  their 
destination  Is  any  stopping  place  at  which 
they  decide  to  l^ye  the  car.  It  was  there- 
fore immaterial  whether  the  plalntUf  origi- 
Dally  intended  to  leave  the  car  at  Park  avenue 
or  at  Seventh  avenue.  If  they  were  regular 
stopping  places,  or  If  the  cars  customarily 
stopped  there  on  signals  from  passengers, 
the  plaintiff  was  entitled  to  change  her  mtnd 
and  alight  at  either  place;  and  the  defend- 
ant's negligent  failure  to  allow  her  the  op- 
portunity to  alight  at  either  place,  upon  sea- 
sonable notice  from  her,  was  equally  a  viola- 
tion of  Its  duty.  This  being  so,  charges  1,  2, 
and  6  were  properly  refused  to  the  defendant 

[2]  Refused  charges  3,  9,  and  10  are  ob- 
jectionable in  that  they  single  out  parts  of 
tbe  evidence. 

[3,4]  Refused  charge  4  is  argumentative, 
and,  moreover,  was  fully  covered  by  given 
charge  7. 

Refused  charge  5,  even  if  not  misleading, 
was  also  fully  covered  by  given  charges  4 
and  7. 

There  was  no  error  In  the  refusal  of  these 
charges. 

[B]  We  think,  however,  that  the  trial  court 
erred  in  refusing  to  exclude  the  statement 
of  the  plaintiff  that  she  signaled  Park  avenue 


first  "because  they  have  been  in  the  habit 
of  carrying  me  by  there  several  times."  This 
clearly  means  no  more  than  that  on  a  few 
previous  occasions  (which  are  wholly  onde- 
flned  as  to  time  and  circumstances)  some  of 
the  defendant's  servants  (not  necessarily  the 
ones  on  this  car  on  this  occasion)  carried  her 
by  Park  avenue.  Such  previous  breaches  of 
duty,  in  no  way  related  to  the  Instant  breach, 
are  not  admissible  to  show  the  probability  of 
the  Instant  breach,  as  charged  by  the  plain- 
tiff. Baulec  y.  N.  T.  Ry.  Co.,  59  N.  T.  356, 
17  Am.  Rep.  325 ;  Warner  v.  N.  T.  Ry.  Co., 
44  N.  T.  486 ;  Mich.  Cent  Ry.  Co.  y.  Gilbert, 
46  Mich.  176,  9  N.  W.  243 ;  Magulre  y.  Mid- 
dlesex Ry.  Co.,  115  Mass.  239 ;  Jones  on  Evl. 
dence,  {  166;  29  Cyc.  610.  See,  also,  in  Il- 
lustration of  the  principle,  C.  of  G.  Ry.  Co. 
V.  Brokerage  Co.,  122  Oa.  646,  50  S.  E.  478, 
69  li.  R.  A.  119;  McGnire  y.  Eeneflck,  Ul 
Iowa,  147,  82  N.  W.  485. 

We  do  not  mean  to  now  hold  that  a  uni- 
form course  of  conduct  by  any  person, 
amounting  to  a  settled  habit.  Is  never  rele- 
vant to  show  what  such  i)erson  probably  did 
on  a  particular  occasion.  See  1  Wlgmore  on 
Evidence,  |§  92,  96,  97;  29  Cyc.  610.  Such 
evidence  Is  often  admitted,  though  sometimes 
rejected — dei)endent,  of  course,  upon  the  cir- 
cumstances of  the  case,  the  party  offering  it, 
and  the  ultimate  fact  to  be  shown  thereby. 
See  1  May.  Dig.  490, 1 1081  et  seq. 

As  pointed  out,  we  have  not  here  a  case 
of  habit,  and  the  error  was  doubtless  prej- 
udicial to  the  defendant  in  the  estimation  of 
the  Jury. 

For  tbe  error  noted,  the  Judgment  will  be 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McOLELLAN  and 
MATE^ELD,  JJ.,  concur. 


(UO  Ala.  6t6) 
ALABAMA  WHITE  MARBLE  CO.  v.  EURE- 
KA  WHITE  MARBLE  QUAR. 
KIE».    (No.  568.) 

(Supreme  Court  of  Alabama.     Dec  17,  1914. 
Rehearing  Denied  Jan.  21,  1915.) 

EjxonncnT  4s>15  —  Trru  or  Plainthi  — 
Obantxi  or  FoaiioN  Cobpobation. 

A  foreign  corporation,  which  has  not  com- 
plied with  the  law  governing  the  right  of  for- 
eign corporations  to  do  business  in  the  state, 
cannot  pass  title  to  a  grantee  to  authorize  him 
to  maintain  ejectment  against  a  record  title 
holder,  whose  title  also  passed  through  the  for- 
eign corporation. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {{  69-62;   Dee.  Dig.  «=3lS.] 

Appeal  from  Circuit  Court  Coosa  County; 
S.  L.  Brewer,  Judge. 

Action  by  the  Alabama  White  Marble  Com- 
pany against  the  Eureka  White  Marble  Quar- 
riea  From  a  Judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 
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H.  H.  McClelland,  of  MonroevUle,  for  appel- 
lant Fellz  L.  Smith,  of  Rockford,  and  Thet- 
ford,  Blakey  &  Strassburger,  of  Montgomery, 
for  appellee, 

MATFIELD,  J.  Appellant  sued  appellee. 
In  an  action  of  statutory  ejectment,  to  recover 
98  acres  of  land  situated  in  Coosa  county. 
The  lauds  were  described  as  the  Hastie  place, 
and  Lloyd  H.  Hastie  was  admitted  to  be  the 
common  source  of  title. 

Appellant's  chain  of  title  was  deed  from 
Iiloyd  H.  Hastie  and  wife  to  John  A.  Bishop, 
dated  March  21,  1907 ;  a  deed  of  date  Decem- 
ber 26,  1908,  from  John  A.  Bishop  and  wife 
to  the  Bishop's  Alabama  Marble  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Delaware;  a  deed  from  the  Bishop 
corporation,  of  date  February  12,  1914,  to 
appellant  corporation. 

It  was  admitted  that  the  Bishop  Company 
was  a  foreign  corporation  and  had  not  com- 
plied with  the  Constitution  and  statutes  of 
Alabama,  as  for  doing  business  in  this  state. 

The  appellee's  chain  of  title  was  a  mort- 
gage from  John  A.  Bishop  and  wife  to  Lloyd 
H.  Hastie,  the  common  source  of  title,  of  date 
March  21,  1907,  duly  executed  and  recorded 
May  6,  1907;  proceedings  in  the  chancery 
court  of  Coosa  county,  Instituted  October  19, 
1909,  by  Lloyd  H.  Hastie,  against  John  A. 
Bishop  et  al..  to  foreclose  the  abore-described 
mortgage;  the  deed  from  the  register  in 
chancery  to  A.  F.  Crider,  Geo.  A.  Sorrell,  G. 
J.  Sorrell,  of  date  August  22,  1910;  next  a 
quitclaim  deed  from  George  A.  Sorrell  and 
wife  to  E.  G.  Bond,  as  trustee,  of  date  Decem- 
ber 22,  1911;  a  quitclaim  deed  from  G.  J. 
Sorrell  and  wife  to  E  G.  Bond,  as  trustee,  of 
date  December  18,  1911 ;  a  like  deed  from  A. 

F.  Crider  and  wife  to  the  same  trustee,  of 
date  November  29,  1911;  a  like  quitclaim 
deed  from  John  A.  Bishop  and  wife  to  K.  O. 
Bond,  as  trustee,  of  date  November  20,  1911 ; 
a  like  deed  from  the  Bishop's  Alabama  Mar- 
ble Company,  the  Delaware  corporation,  to  E. 

G.  Bond,  trustee,  of  date  November  20,  1911 ; 
a  deed  from  E.  O.  Bond,  trustee,  to  the  appel- 
lee corporation,  of  date  May  12, 1912. 

On  this  chain  of  title,  and  some  other  evi- 
dence as  to  the  organization  of  the  corpora- 
tion and  transfer  of  stock  and  bonds  thereof 
from  one  to  the  other,  unnecessary  to  here 
mention,  the  case  was  tried  by  the  circuit 
court  without  the  intervention  of  a  jury,  and 
Judgment  was  rendered  for  the  defendant 
(appellee  here),  from  which  judgment  plain- 
tilT  (appellant)  prosecutes  this  appeal. 

We  agree  with  the  trial  judge,  that  defend- 
ant was  entitled  to  recover  under  the  undis- 
puted evidence  in  this  case,  and  we  find  no 
reversible  error.  The  fact  that  the  Delaware 
corporation  had  not  complied  with  the  laws  of 
this  state  as  to  the  right  to  do  business  in 
this  state  cannot,  under  the  evidence  as 
shown  by  this  record,  confer  a  legal  title  upon 


the  plalntlfF,  nor  antborize  it  to  maintain 
ejectment  for  the  lands  in  question.  This  rec- 
ord shows  that  the  chain  of  title  of  both  i>ar- 
ties  passed  through  the  Delaware  corpora- 
tion ;  but,  if  this  were  not  true,  the  defendant 
has  shown  the  better  title  to  the  land  in  ques- 
tion, and  was  entitled  to  recover. 
Affirmed. 

ANDERSON,  a  J.,  and  SOMERVILLE  and 
GARDNER,  JJ.,  concur. 


(UO  Ala.  116) 

IVET  ▼,   CITY  OF   BIRMINGHAM. 
(No.  766.) 

(Supreme   Court   of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

L  DsniCATION  «=931  —  StMCKTS  —  PLATtlRO 

Land. 

An  owner  of  land  could  not  impose  his  ded- 
ication of  a  street  upon  the  public,  by  platting 
the  territory  and  disposing  of  lota  according  to 
the  plat,  there  being  no  acceptance  by  the  pub- 
lic. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  {{  64,  65;  Dec  Dig.  «=>31.] 

2.  Dedication  ^=>37— Aockptancb— Ubeb. 

Acceptance  of  the  dedication  of  a  street  by 
platting  may  be  shown  by  long-continued  user 
by  the  unorganized  public  as  of  right,  and  the 
length  of  time  of  such  user,  from  which  an 
acceptance  ma^  be  implied,  does  not  depend  on 
the  law  governing  prescription,  but  is  controlled 
entirely  by  circumstances  of  each  case;  the 
main  question  being  whether  the  public  con- 
venience would  be  materially  affected  by  a 
denial  of  the  enjoyment 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  H  73,  74;  Dec.  Dig.  «s>37.] 

3.  Municipal  Cobpobations  «=9759— Stbeets 
—Duty  to  Usb  Cabb— BBiNOina  Qighwat 
WiTHIN  LnuTS. 

Where  a  way  has  become  completely  im- 
pressed with  the  character  of  a  highway  before 
annexation  to  a  dty,  then  the  municipal  au- 
thorities, by  bringing  it  within  the  corporate 
limits  and  leaving  it  open  for  travel,  become 
bound  to  exercise  reasonable  care  to  keep  it  in 
safe  condition  for  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g§  1595-1600;  Dec 
Dig.  «=>759.] 

4.  MuNiciPAi.  Cobpobations  €=9767- Stbkktb 
— Defbct— Ditch. 

A  ditch  in  a  street  is  a  defect  for  which 

the  municipality  is  'chargeable  under  the  statute. 

[Ed.   Note. — For  other   cases,   see   Municipal 

Corporations,  Cient  Dig.  |  1623 ;  Dec.  Dig.  «=> 

767.] 

5.  MUNioiPAi.  Cobpobations  «s>822  —  Db- 

IXCTS  IN    STBEKT  — InSTBUOTIONB  — "HlQH- 
WAT." 

An  instruction  that  a  citv  was  under  duty 
to  keep  a  highway  brought  within  the  ci^  lim- 
its in  repair,  etc,  is  not  erroneous,  in  that  • 
highway  might  be  private,  since  the  term  "high- 
way" imports  a  public  way. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1758-1762;  Dec. 
Dig.  <S=>822. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Highway.] 
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9.  MumOIFAI.  COBPOKATIONS  ^=3759— Stbkbtb 

— BxisTBHOB  or  Highway— iMPBOVKMBKi. 
That  the  public  authorities  improved  a 
part  of  a  lughway  brought  within  the  corporate 
limits,  aud  assessed  the  cost  against  attingent 
property,  is  prima  facie  evidence  of  an  adoptioD 
of  the  highway  within  the  limits  as  a  street, 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1596-1600;  Dec. 
Dig.  «=»759.] 

Appeal  from  City  Court  ot  Birmlngbam ; 
U.  A.  ijbarpe,  Judge. 

Action  by  John  B.  lyey  against  the  City 
of  Birmingham  for  damages  suffered  by  rea- 
son of  a  ditch  being  left  open  and  unguarded. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Ueversed  and  renuinded. 

Charge  1,  refused  to  plaintiff,  la  as  follows ; 

A  city,  by  bringing  a  highway  within  its  cor- 
porate limits  and  leaving  it  open  for  public 
travel,  becomes  bound  to  use  ordinary  care  to 
maintain  it  in  a  reasonably  safe  condition  for 
such  traveL 

The  following  la  charge  20,  gives  for  de- 
fendant: 

Even  though  you  believe  from  the  evidence 
that  the  city  passed  an  ordinance  providing  for 
the  construction  of  certain  street  improvements, 
to  wit,  sidewalk,  curb,  andgutter,  grading  ana 
macadamizing  that  part  of  Thirty-Fourth  street 
from  Clairmont  avenue,  to  Willow  avenue,  and 
that  the  city  let  a  contract  and  constructed  such 
hnprovement  between  said  point,  and  for  100 
feet  north  of  Willow  avenue  graded  or  smoothed 
off  Thirty-Fourth  street,  and  even  tliough  you 
further  believe  that  the  city  assessed  the  cost 
of  making  such  improvement  against  the  abut- 
ting property  owners,  this  without  more  would 
aot  constitute  an  acceptance  of  that  part  of 
Thirty-Fourth  street  lymg  between  the  Georgia 
Road  and  Hill  avenue,  and  would  cast  no  duty 
upon  the  city  to  repair  or  keep  in  repair  that 
part  of  Thirty-Fourth  street  north  of  Hill 
avenaa. 

The  following  Is  the  abstract  of  the  evi- 
dence offered: 

Flalntlff  Introduced  evidence  In  said  cause 
on  the  trial  thereof  tending  to  show  that  on 
the  5th  day  of  October,  1912,  after  night,  he 
disembarked  from  a  street  car  at  the  comer 
of  Thirty-Fourth  street  and  avenue  F,  which 
street  car  at  that  point  ran  along  Avenue 
F,  sometimes  called  Georgia  Road,  and  that 
plaintiff's  destination  was  the  residence  of 
a  family  living  on  the  west  side  of  Thirty- 
Fourth  street  in  the  block  next  south  of  Av- 
enue F;  the  avenues  in  said  city,  according 
to  Its  regular  plan,  being  named  by  the  name 
of  the  letters  of  the  alphabet,  beginning  with 
A,  and  running  south  consecutively  to  and  be- 
yond the  letter  6;  that  said  Thirty-Fourth 
street,  according  to  the  plan  of  said  city  of 
Birmingham,  crossed  the  whole  of  said  city 
from  north  to  south,  and  that  the  crossing 
of  said  Thirty-Fourth  street  and  Avenue  F 
was  opea  to  vehicles  at  the  time  of  said  ac- 
cident, though  it  was  rough ;  that  from  the 
said  street  car  on  Avenue  F  plaintiff  started 
south  along  the  west  side  of  Thirty-Fourth 
street  on  a  path  or  sidewalk  regularly  used 
by  pedestrians ;  tha^  ^e  inquired  of  the  peo- 
ple living  in  the  boufae  on  the  comer  of  said 


Avenue  F  and  Thirty-Fourth  street  as  to  the 
residence  of  the  family  whose  residence  he 
was  seeking,  and  was  told  that  they  lived  a 
few  doors  south,  whereupon  plaintiff  contin- 
ued walldng  up  the  west  sidewalk  or  path  in 
said  Thirty-Fourth  street,  being  the  western 
edge  thereof,  and  while  so. walking  in  the 
dark,  the  said  street  not  being  lighted  up  at 
all,  he  tell  into  a  deep  ditch,  which  he  did 
not  know  existed,  he  having  never  been  in 
that  neighborhood  before,  and  in  consequence 
of  the  fall  received  the  injuries  and  damages 
set  out  in  the  complaint  The  ditch  was 
from  7  to  16  feet  deep  and  from  4  to  6  feet 
wide,  and  ran  parallel  to  and  about  4  feet 
from  the  western  property  line  on  the  west- 
ern margin  of  said  Thirty-Fourth  street  and 
adjoining  or  within  a  few  inches  of  the 
eastern  margin  of  said  path  or  sidewalk. 
The  point  where  plaintiff  fell  into  said  ditch 
was  about  25  feet  southward  from  the  south 
line  of  Avenue  F,  and  between  Avenue  F  and  ■ 
Avenue  G  as  extended,  but  Avenue  O,  though 
cut  through  on  both  sides  of  that  block,  was 
not  cut  through  or  extended  through  that 
block. 

Borne  23  years  before  plaintiff  was  injured 
on  the  occasion  complained  of  George  C.  Ar- 
rlngton,  whom  the  evidence  tended  to  show 
was  then  owner  of  the  property  including 
said  block,  had  said  property  surveyed, 
mapped,  and  plotted,  and  had  filed  said  map 
for  record  in  the  office  of  probate  Judge  of  Jef- 
ferson county,  marking  the  streets,  avenues, 
and  alleys  thereon  Including  said  Thirty- 
Fourth  street,  from  said  Avenue  F  southward 
through  said  block  and  beyond,  and  had  had 
said  plot  and  map  legally  recorded  after  hav- 
ing acknowledged  the  same,  and  had  the  sur- 
veyor's oertiflcate,  as  required  by  law,  put 
upon  same;  said  map  having  been  filed  as 
aforesaid  23  years  before  said  accident. 
From  that  time  to  the  time  of  said  accident 
said  Thirty-Fourth  street  through  said  block 
bad  been  used  by  the  public  at  all  times,  by 
pedestrians  and  wagons,  and  as  automobiles 
came  into  use  by  automobiles ;  but  the  trafilc 
thereon  was  very  limited  in  number.  There 
was  evidence  tending  to  show  that  Tblrty- 
Fourtb  street,  from  HIU  avenue,  to  avenue 
F,  was  impassable,  and  that  vehicles  could 
not  go  up  and  down;  that  at  the  time  of 
said  dedication  the  said  plot  was  not  in  the 
city  of  Birmingham,  but  was  contiguous 
thereto,  but  long  before,  to  wit,  two  years 
before,  said  accident  the  city  of  Birmingham 
extended  its  corporate  limits,  so  that  same 
included  said  plot  including  said  Thirty- 
Fourth  street  in  said  block;  that  said  ditch 
existed  to  the  depth  of  several  feet  In  said 
Thirty-Fourth  street  at  the  time  of  the  ex- 
tension of  said  corporate  limits  so  as  to  in- 
clude said  Thirty-Fourth  street  therein,  but 
that  It  was  at  said  time  not  nearly  so  deep, 
but  gradually  from  the  washing  of  rains  got 
deeper  and  deeper ;  that  said  ditch  was  not, 
on  the  occasion  of  said  injury,  or  had  not 
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beep  at  any  time,  lighted  or  yarded;  that 
Tehlcles  used  as  a  driveway  that  part  of 
Bald  Thirty-Fourth  street  In  said  block  be- 
tween the  said  ditch  and  the  eastern  edge  of 
said  Thirty-Fourth  street ;  that  on  the  west- 
em  side  of  said  Thirty-Fourth  street,  facing 
said  street  and  facing  east,  there  were  nine 
residences  In  said  block,  all  the  lots  being 
built  upon ;  that  on  the  eastern  side  of  said 
street,  facing  west,  there  were  but  two ;  that 
all  of  these  houses,  bnt  one,  had  been  built 
and  used  as  residences  for  many  years,  and 
for  seyeral  years  before  the  corporate  limits 
were  extended  to  include  them,  which  was 
done,  as  stated,  about  two  years  prior  to  said 
accident;  that  the  ^ade  of  said  Thirty- 
Fourth  street,  going  south  from  said  Avenue 
F  towards  where  Avenue  G,  if  extended,  would 
cross,  was  quite  steep;  that  about  100  feet 
from  said  Avenue  F,  a  (comparatively  nar- 
row) street  called  HUl  avenue  ran  into  said 
■  Thirty-Fourth  street  from  the  west  at  an 
oblique  angle,  but  did  not  cross,  and  that  on 
the  east,  about  110  feet  from  said  Avenue  F, 
an  alley  at  right  angles  to  said  Thirty-Fourth 
street  ran  Into  said  Thirty-Fourth  street  in 
said  block,  but  did  not  cross  same ;  that  Wil- 
low avenue  ran  into  said  Thirty-Fourth  street 
from  the  west  (but  did  not  cross)  at  a  point 
the  equivalent  of  about  two  blocks  south  of 
said  Avenue  F,  and  that  no  other  streets  or 
alleys  were  actually  cut  into  said  Thirty- 
Fourth  street  from  said  Avenue  F  south  to 
said  Willow  avenue ;  that  said  Thirty-Fourth 
street  ran  down  the  south  side  of  the  hill 
to  Ulalrmont  avenue,  along  which  was  an- 
other street  car  line,  being  the  Mountain 
Terrace  line,  which  was  about  three  blocks 
south  of  the  Avondale  car  line,  which  last- 
named  car  line  was  the  one  hereinbefore 
mentioned  running  along  Avenue  F;  that 
the  legal  and  regular  authorities  had  been 
complained  to  by  citizens  of  Birmingham  liv- 
ing in  said  blocks  on  Thirty-Fourth  street 
as  much  as  a  year  before  the  said  accident 
happened,  and  had  been  requested  to  rem- 
edy the  dangerous  conditions  existing  In  said 
Thirty-Fourth  street,  between  Avenue  F  and 
Hill  avenue,  but  had  not  done  so;  that  the 
street  department  of  said  city  of  Birming- 
ham, under  the  direction  of  its  street  com- 
missioner (who  was  the  duly  and  legally  con- 
stituted officer  for  that  purpose),  had  about 
six  months  -before  said  accident  opened  said 
alley  and  rendered  It  passable  for  pedestrians 
and  vehicles  Into,  but  not  across,  said  Thirty- 
Fourth  street  at  said  point  about  110  feet 
south  of  said  Avenue  F,  and  at  another  time 
said  city,  acting  under  ordinance,  had  re- 
paired and  macadamized  that  part  of  said 
Thirty-Fourth  street  from  said  Mountain  Tep 
race  car  line  on  the  south  to  a  point  about 
110  feet  north  of  said  Willow  avenue,  but 
said  ordinance  did  not  include  that  part  of 
Thirty-Fourth  street  between  Avenue  F  and 
Hill  avenue,  and  had  charged  the  property 
owners  as  provided  by  law  with  the  costs 
theivtof ;  that  said  city,  In  charging  the  costs 


thereof,  charged  a  part  of  said  costs  against 
several  property  owners  on  said  Thirty- 
Fourth  street  north  of  said  Willow  avenue, 
and  as  far  north  as  1<X)  feet  north  of  said 
Willow  avenue,  for  the  cost  of  paving  the 
street  Intersection ;  that  the  said  city  forces 
had  also  at  said  time  used  the  street  depart- 
ment scrapers  and  convicts  working  on  the 
streets  to  dig  same  with  picks  and  shovels 
and  with  said  scrapers,  in  some  degree  to 
smooth  over  the  surface  of  that  i>art  of  said 
Thirty- Fourth  street  used  by  vehicles  from 
the  point  where  said  macadam  ceased  on 
down  to  said  Avenue  F ;  and  that  at  one 
time  prior  thereto,  before  the  last-mentioned 
work  was  done,  some  iron  pipe  was  laid  In 
said  ditch  and  same  covered  with  dirt,  but 
said  ditch  was  never  filled  up,  and  said  dirt 
was  soon  washed  out,  but  it  was  not  shown 
that  said  pipe  was  laid  by  said  city  of  Bir- 
mingham, nor  by  whom  same  was  laid. 

Plalntlir  further  Introduced  evidence  on 
said  trial  tending  to  show  that  defendant 
never  had  prohibited  the  use  of  said  Thirty- 
Fourth  street  at  any  point  south  of  said  Ave- 
nue F,  and  never  had  warned  or  notified  the 
public,  or  plaintiff,  or  any  one,  against  the 
use  thereof,  and  never  had  l>arrieaded  or 
otherwise  physically  closed  said  street,  or  at- 
tempted to  prevent  the  public  from  using 
same,  and  that  defendant  never  had,  by  or- 
dinance, resolution,  or  other  proceedings,  at- 
tempted to  close  or  vacate  said  street  at  the 
point  where  plaintiff  was  Injured,  or  at  any 
point  In  question  In  this  cause.  Plaintiff 
thereupon  Introduced  evidence  tending  to 
show  that  he  had  filed  with  the  dty  clerk  a 
claim  for  damages  In  accordance  with  the 
provisions  of  section  1191  of  the  Code. 

Defendant  on  said  trial  introduced  evi- 
dence tending  to  show  that  It  had  done  no 
other  than  said  work  of  maoadamizlng  and 
laying  sidewalk  on  said  Thirty-Fonrth 
street,  but  had  smoothed  the  roadway  of 
Thirty-Fourth  street  to  a  point  about  100  feet 
north  of  said  Willow  avenue,  and  that  de- 
fendant never  had,  by  any  ordinance,  resolu- 
tion, or  other  proceeding  of  its  governing 
body,  recognized  said  Thirty-Fourth  street 
from  said  Avenue  F  south  to  where  said 
street  was  macadamized  as  above  stated; 
that  defendant  never  had  actually  taken  any 
cognizance  of  said  part  of  said  Thirty-Fourth 
street ;  that  said  part  of  said  Thirty- Fourth 
street  was  very  steep,  and  not  passable  by  ve- 
hicles, and  that  there  was  no  passable  cross- 
ing where  said  Thirty-Fourth  street  and  said 
Avenue  F  cross';  that  Itefore  the  part  of 
Thirty-Fourth  street  In  question  in  this  cause 
was  taken  within  the  corporate  limits  of  de- 
fendant's municipality  the  said  part  of  said 
Thirty-Fourth  street  was  not  within  the  cor- 
porate limits  of  any  existing  municipality; 
that  WUlow  avenue  is  about  700  feet  from 
the  point  of  the  accident ;  that  from  Avenue 
F  to  Hill  avenue,  the  hill  is  very  steep; 
that  Hill  avenue  is  25  or  30  feet  higher  than 
Avenue  F,  and  on  account  of  this  nataral 


Digitized  by 


Google 


Ala.) 


IVBT  T.  CITT  OF  BIKMINaHAM 


609 


steepnees  It  is  Impracticable  to  be  naed  and 
nmlntalned  as  a  street,  and  that  Street  Com- 
missioner Gafford  stated  to  several  citizens, 
who  requested  blm  to  work  the  street,  that  he 
would  not  undertake  to  do  any  work  between 
Avenue  F  and  Hill  avenue,  unless  the  dty 
governing  body  expressly  ordered  It,  and  that 
neither  he,  nor  his  department,  nor  any  one 
working  under  him,  ever  undertook  or  did 
any  work  of  any  kind  on  that  part  of  Thirty- 
Fourth  street  between  Hill  avenue  and  Ave- 
nue F,  which  was  the'  portion  of  Thirty- 
Fourth  street  at  which  plaintiff  received  his 
Injury;  that  the  work  done  on  the  alley 
leading  into  Thirty-Fourth  street  Is  south  of 
the  iK>lnt  where  Hill  avenue  runs  into  said 
Tliirty-Fourth  street,'  and  said  work  did  not 
extend  into  Thirty-Fourth  street,  but  stopped 
at  the  east  line  of  Thirty-Fourth  street, 
where  said  alley  intersects  it,  and  was  done 
Bo  that  merchants  could  get  on  top  of  the 
hill,  the  route  below  Hill  avenue  being  im- 
practicable. 

Harsh,  Beddow  &  Fitts,  of  Birmingham, 
for  appellant  Romaine  Boyd  and  M.  M. 
TJllman,  both  of  Birmingham,  for  appellee. 

SATRI^  J.  Appellant  sued  the  city  of 
Birmingham  for  damages  on  account  of 
physical  injuries  suffered  by  htm  when  he 
fell  into  a  ditch,  alleging  with  appropriate  de- 
tail that  the  municipal  authorities  of  the  de- 
fendant city  had  negligently  allowed  said 
ditch  to  be  and  remain  in  Thirty-Fourth 
street,  whereby  he  was  injured.  Errors  are 
assigned  upon  the  rulings  of  the  trial  court 
In  giving  and  refusing  special  diarges  re- 
quested in  writing  by  the  partiea 

Very  clearly  it  appears  that  the  result  of 
the  trial  was  made  to  turn  upon  the  inquiry 
whether  Thirty-Fourth  street  at  the  point 
where  plaintiff  received  his  injury  was  at  the 
time  a  public  street  of  the  city  of  Birmingham 
In  such  sort  as  to  impose  upon  the  municipal 
authorities  the  duty  of  keeping  it  in  a  fit 
oonditlou  for  public  travel.  This  inquiry  was 
submitted  to  the  jury's  decision  as  a  ques- 
tion of  fact,  and  the  charges  drawn  into  ques- 
tion were  designed  to  elucidate  the  principles 
of  law  to  be  observed  by  the  jury  in  deter- 
mining the  answer  on  con^deration  of  the 
evidence,  which  will  be  stated  by  the  reporter 
■ubstanttally  as  it  is  to  be  found  stated  in  the 
transcript  of  the  bill  of  exceptions.  We  have 
only  to  consider  whether  there  was  error 
In  the  court's  ruling  as  to  any  one  of  these 
charges. 

[1,2]  Charge  1,  requested  by  plaintiff 
and  refused  by  the  court,  would  have 
been  useful  to  plaintiff  in  the  event  the 
Jury  found  that  the  status  of  Thirty-Fourth 
street — or  that  part  of  it  about  which  we 
need  be  concerned — as  a  highway  had 
been  established  before  its  incorporation  in- 
to the  dty  of  Birmingham.  The  owner 
of  the  property  through  which  this  street 
otlslnalljr  laid  off  could  not  impose  his 


dedication  of  the  street  upon  the  public  by 
platting  the  territory  and  disposing  of  lots 
according  to  the  plat  He  thereby  made  It 
a  way,  irrevocable  as  to  purchasers;  but  to 
devolve  upon  the  public  the  duty  ol  iuaintain- 
ing  the  way  as  a  public  road  or  street  it  was 
necessary  that  there  should  be  an  acceptance 
by  the  public  of  the  dedication.  Such  accept- 
ance, for  one  way,  may  be  shown  by  long- 
continued  user  by  the  unorganized  public  as 
of  right  The  length  of  time  of  silch  user, 
from  which  an  acceptance  may  be  implied, 
"does  not  depend  upon  the  principles  of  law 
governing  prescription,  but  is  controlled  en- 
tirely by  the  circumstances  of  each  case,  the 
main  question  being  whether  the  public  con- 
venience and  accommodation  would  be  ma- 
terially affected  by  a  denial  or  interruption 
of  the  enjoyment"  Bmton  v.  St  Louis,  217 
Mo.  687,  118  S.  W.  418,  120  Am.  St  Kep.  661, 
note,  pages  609,  621 ;  Mobile  t.  Fowler,  147 
Ala.  403,  41  South.  468;  1  EUlott  on  Roads  & 
StieeU  (3d  Ed.)  {{  170,  171.  TJnder  the  evi- 
dence in  this  case  is  was  for  the  jury  to  say 
whether  Thirty-Fourth  street  had  been  ac- 
cepted by  the  public  as  a  highway  previous 
to  its  Incorporation  into  the  dty  of  Birming- 
ham. 

[3]  If  that  part  of  Thirty-Fourth  street 
upon  wliich  the  injury  occurred  had  been 
completely  impressed  with  the  character  of  a 
Ughway  when  the  territory  through  which 
it  had  been  laid  off  was  annexed  to  the  dty, 
then  the  municipal  authorities,  by  bringing 
it  within  the  corporate  limits  and  leaving  it 
open  for  travel,  became  bound  to  exercise 
reasonable  care  to  keep  it  in  safe  condition 
for  travel.  Frankfort  v.  Coleman,  19  Ind. 
App.  868,  49  N.  E.  474,  65  Am.  St  Rep.  412; 
note  to  Elam  ▼.  Mt  Sterling,  20  L.  R.  A. 
(N.  S.)  B76. 

Appellee  dtes  and  quotes  McCain  v.  State, 
62  Ala.  188,  as  foHows: 

"A  town,  created  and  incorporated  as  this 
[Anniston]  was,  out  of  rural  territory,  having, 
perchance,  its  pnblic  roada  adapted  to  its  wants 
and  convenience  as  a  rural  community,  cannot 
be  bound  by  any  principle  of  law  to  adopt  and 
keep  up,  as  a  public  street  every  public  road 
or  nlghway  that  may  liave  been  in  use  before 
the  change.  •  •  •  We  think  the  corporate 
authorities  were  authoriied  to  abolish  the 
street,  or,  to  refuse  to  recognize  it  as  a  public 
street,  for  not  repairing  which  the  appellants 
were  indicted." 

This  language  was  used  in  a  case  in  which 
the  mnnldpal  authorities  had  passed  an  or- 
dinance abolishing  or  discontinuing  a  road 
that  had  l)een  brought  Into  the  Incorporated 
town — ^a  case  which  turned  upon  the  inquiry 
whether  the  mnnldpal  authorities  had  pow- 
er to  pass  such  an  ordinance.  It  does  not  ex- 
pressly or  by  implication  deny— to  state 
the  case  at  hand— that  If  Thirty-Fourth 
street  had  been  accepted  by  the  public  as  a 
highway  prior  to  its  incorporation  into  the 
mnnldpal  territory,  It  became  the  duty  of  the 
dty  to  care  for  It  or  by  some  act  of  public 
notoriety  to  disown  it  There  was  no  evi- 
dence tending  to  show  the  last-named  alter- 
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native,  and,  we  take  It,  plaintiff  was  entitled 
to  have  the  law  stated  In  respect  to  the  first 
without  reference  to  the  last 

[4]  Appellee  advances  the  Idea  that  the 
ditch  was  not  a  defect  for  which  the  mnnld- 
pallty  was  chargeable  under  the  statute.  The 
argument  la  based  upon  the  opinion  of  the 
Court  of  Appeals  In  Bessemer  v.  Whaley,  8 
Ala.  App.  523,  62  South.  473.  But  that  ar- 
gument has  been  disposed  of  by  us  In  Bes- 
semer V.  Whaley,  65  South.  542.  If  Thirty- 
Fourth  street  was  a  public  street  In  the  city 
of  Birmingham  at  the  time  of  plaintiff's 
hurt,  then  the  ditch  was  a  defect  In  the  street, 
to  remedy  which  defendant  ought  to  have  ex- 
ercised Itself.  Nor  do  we  find  anything  In 
Benton  v.  State  ex  rel.  Glrard,  168  Ala.  176, 
52  South.  842,  In  necessary  conflict  with  what 
we  have  said.  > 

[S]  Appellee  also  criticizes  the  diarge  anr- 
der  consideration,  for  that  It  predicated  mu- 
nicipal duty  In  respect  of  highways  without 
qualification,  whereas  highways  may  be  pri- 
vate, in  which  case  the  public  authorities 
owe  no  duty.  The  first  section  of  ElUott's 
Roads  and  Streets,  to  which  many  adjudi- 
cated cases  are  cited,  answers  this  contention 
in  this  language: 

"Ways  are  either  public  or  private.  A  way 
open  to  all  the  people  is  a  highway.  The  term 
'highway'  is  the  general  name  for  all  kinds  of 
public  ways,  including  county  and  township 
roads,  streets  and  alleys,  turnpikes  and  plank 
roads,  railroads  and  tramways,  bridges  and  fer- 
ries, canals  and  navigable  rivers.  In  short, 
every  public  thoroughfare  is  a  highway." 

We  are  of  the  opinion  that  the  refusal  of 
charge  1  was  reversible  error. 

[I]  It  cannot  be  the  subject  of  dispute  that 
the  city  adopted  a  part  at  least  of  Thirty- 
Fourth  street,  between  Avenue  F  and  Clair- 
mont  avenue  as  a  public  street  and  exercised 
Jurisdiction  over  it  The  ^fact  that  the  au- 
thorities improved  a  part  of  the  street,  as- 
sessing the  cost  against  attingent  property 
by  virtue  of  the  statute  which  grants  that 
power  to  municipal  corporations,  is  suscepti- 
ble of  no  other  explanation.  In  the  circum- 
stances shown  In  the  bill  of  exceptions,  we 
think  this  fact  should  have  been  received  as 
prima  facie  evidence  of  an  adoption  of  the 
entire  street  between  these  avenues.  Appel- 
lee cites  Ruppenthal  v.  St  Louis,  190  Mo.  213, 
88  S.  W.  612,  and  some  other  earUer  Missouri 
cases  to  sustain  its  position ;  but  that  case 
has  been  overruled  on  the  point  at  issue. 
Benton  v.  St  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St  Rep.  561.  Our  opinion  on 
this  point  seems  to  be  sustained  by  the  rea- 
soning of  a  majority  of  the  courts  that  have 
considered  the  question  and  to  be  enforced 
by  the  logic  of  undisputed  facts.  See  note  to 
Benton  v.  St  Ixjuis,  129  Am.  St.  Rep.  617. 

Charge  20  should  have  been  refused. 

We  need  not  follow  the  assignments  of  er- 
ror further.  We  have  said  enough  to  indi- 
cate our  opinion  as  tp  the  questions  Involved. 


The  Judgment  will  be  reversed,  and  the  canae 
remanded  for  another  trlaU 
Reversed  and  remanded. 

McCLELLAN,    DB   GBAFFBNBIED,    and 
GARDNER,  JJ,  concur. 


(110  Ala.  388) 

MINGB  T.  CLARE  et  aL     (No.  544.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 

On  Application  for  Rehearing, 

Dec.  17,  1914.) 

L   COBFORATIONS    «=s>99— ISSUANCB   OF    STOCK 

—Statutory  PaovisioNa 

Const  1901,  {  234.  and  Code  1907,  {  3467, 
prohibiting  a  corporation  from  issuing  stock  ex- 
cept for  money,  labor  done,  or  property  actually 
received,  and  making  all  fictiaoos  increase  of 
stock  void,  prevent  a  court  from  aiding  in  the 
enforcement  of  any  contract  the  execution  of 
which  involTCs  a  disregard  of  the  provision,  and, 
BO  far  as  it  is  appropriate  to  protect  stockhold- 
ers from  improper  discriminations  in  accepting 
payment  for  stock,  the  provision  will  be  given 
such  effect  as  to  accomplidi  this  purpose. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {g  444-446 ;  Dec.  Dig.  «=>99.1 

2.  Plkaoino  ^=»214  —  DsmiBBXB  —  Adios- 

BIOR& 

A  demnrrer  to  a  pleading  admits  the  tmth 
of  the  allegations  thereof. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {§  525-534 ;  Dec.  Dig.  «=a214.] 

3.  Pleaoino  9=s>180  —  Plka»— RkfuoatIon 
— Defabtdrk  fbom  Complaint. 

Where  a  complaint  sought  a  recovery  for 
breach  of  contract  to  sell  corporate  stock,  and 
defendant  set  up  a  breach  by  plaintiff  by  Ids 
refusal  to  deliver,  a  replication  that  defendant 
had  failed  to  do  something  else  which  was  no 
excuse  for  plaintiff's  failure  to  deliver  was  a 
departure  from  the  complaint 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §{  868-384 ;  Dec  Dig.  «=9l80.] 

On  Application  for  Rehearing. 

4.  Cobpobatiors  <8=»99— Stock— CoNTBAOt»- 
Validitt. 

A  contract  contemplated  that  practically  all 
of  the  paid-in  capital  of  a  corporation,  amonnt- 
ing  to  $12,000,  should  be  distributed  to  the 
stockholders,  and  the  capital  stock  of  $50,000 
should  be  reduced  to  $38,000,  and  that  the  new 
stock,  which  had  but  little,  if  any,  real  valne, 
should  be  sold  to  defendant  for  a  substantial 
price.  Held,  that  the  contract  of  sale  was  in- 
valid, as  involving  an  issne  of  stock  within  the 
prohibition  of  Const  1901,  |  234,  and  Code 
1907,  I  3467,  declaring  tliat  no  corporation  shall 
issue  stock  except  for  money,  labor  done,  or 
property  actually  received,  and  plaintiff  could 
not  sue  for  defendant's  breach  of  the  contract 
[Ed.  Note.— For  other  cases,  see  C!orporationa, 
Cent  Dig.  K  444-446;  Dec  Dig.  <S=>90.] 

Appeal  from  Circuit  Court,  Marengo  Coun- 
ty ;  John  T.  Lackland,  Judge. 

Action  by  John  H.  Minge  against  W.  G. 
Clark  and  others  for  breach  of  contract 
From  a  Judgment  for  defendants,  plaintiff  ap- 
peals. AflSrmed,  and  application  for  rehear- 
ing denied. 

The  following  is  count  A: 

Plaintiff  claims  of  defendants  the  further  sum 
of  $5,000  for  that  heretofore,  on,  to  wit,  April 
1,  1913,  the  Faunsdale  Oil  Mill  was  an  Alabuna 


4s»For  other  cases  lee  same  topic  and  KBT-NTIMBBR  In  all  K«r-Numb«r«d  Digests  and  Indaxaa 
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eorporatJon  baTin|  a  capital  stock  of  $50,000. 
and  consisting  of  500  Bbares  of  the  par  value  of 
.  $100  each,  and  plaintiff  waa  the  owner  and 
bolder  of  185  of  such  shares.  On  said  day  it 
was  agreed  by  and  between  plaintiff  and  defend- 
ants that  if  the  appropriate  action  of  the  stock- 
holders and  directors  of  the  corporation  could 
be  secured  to  divide  among  the  stockholders 
$12,000  of  the  money  then  in  the  treasury  of 
the  corporation,  and  to  reduce  the  capital  stock 
from  $50,000  to  $38,000;  that  plaintiff,  after 
receiving  his  part  of  the  $12,000  distribution, 
should  sell  to  the  defendants,  and  defendants 
would  buy  from  plaintiff,  his  entire  interest  in 
the  corporation  for  the  sum  of  $4,440,  to  be 
paid  by  defendants  to  plaintiff  in  cash  immedi- 
ately upon  said  appropriate  action  of  the  stock- 
holders and  directors  authorizing  such  reduction 
and  distribution  of  capital  stock  being  taken. 
Sach  appropriate  action  was  duly  taken  on,  to 
wit,  Apnl  20,  1912,  and  plaintiff  did  then  and 
there  offer  to  transfer  and  assign  and  set  over 
to  defendants  his  entire  interest  in  said  corpo- 
ration and  the  certificates  of  stock  therein 
standing  in  his  name,  subject  to  bis  right  to  re- 
ceive his  pro  rata  part  of  the  $12,000  distributed 
and  called  upon  defendants  to  pay  him  therefor 
the  said  agreed  price  thereof;  and  this  they 
failed'  and  refused  to  do,  and  have  since  con- 
tinnonsly  failed  and  refused  to  do;  hence,  this 
suit. 

Plea  7 

The  alleged  contract  of  sale  from  plaintiff  to 
defendants,  which  is  the  foundation  of  this  suit, 
was  and  is  null  and  void,  in  this:  In  the  year 
1911  a  corporation  was  organized  in  the  state 
of  Alabama  under  the  name  and  style  of  the 
Fannadaie  Oil  Mill,  and  a  large  amount  of 
the  stock  of  said  corporation  was  issued  to 
plaintiff  in  this  cause,  and  it  is  for  an  alleged 
ctmtract  of  sale  of  all  or  a  part  of  said  stock 
by  plaintiff  to  defendant  which  is  the  foundation 
of  this  suit.  And  defendant  avers  that  the  is- 
suance of  said  stock  to  defendant  was  contrary 
to,  and  in  violation  of,  section  234  of  article  12 
of  the  Constitution  of  Alabama,  in  this:  That 
said  stock  was  not  issued  for  money,  labor  done, 
or  property  actually  received. 

Bepllcatlon  3  is  as  follows,  which  is  filed  to 
plea  7,  and  other  pleas,  separately  and  sever- 
ally: 

That  defendants  were  estopped  to  set  up  as 
a  defense  to  this  action  any  inadequacy  in  pay- 
ment of  said  subscription  to  the  capital  stock  of 
the  FauDsdale  Oil  Mill,  for  that  on,  to  wit,  Au- 
gust, 1911,  plaintiff  and  defendant  Clark  made 
the  contract,  of  which  a  copy  is  hereto  attached 
and  made  a  part  hereof,  and  pursuant  to  said 
contract,  in  August,  1911,  organized  a  corpora- 
tion under  the  laws  of  the  state  of  Alabama,  by 
filing  the  proper  certificate  in  the  office  of  the 
prolate  judge  of  Marengo  county,  and  gave  the 
corporation  the  name  of  the  Faunsdale  Oil  Mill. 
Pnrsnant  to  said  attached  contract,  said  corpo- 
ration immediately  upon  Incorporation  Issued 
capital  stock  which  purported  to  be  fully  paid 
np  for  $50,000,  divided  into  500  shares  of  the 
par  value  of  $100  each.  Three  hundred  and 
eighty  shares  were  issued  to  Minge,  and  persons 
of  l&  designation,  and  for  this  stock  he  paid 
by  the  conveyance  to  the  corporation  of  the  oil 
mill  described  in  the  attached  contract,  and  re- 
ferred to  in  the  plea.  One  hundred  and  twenty 
shares  of  this  stock  were  issued  110  shares  to 
W,  O.  Clark,  and  10  shares  to  H.  W.  Cranford, 
at  the  request  oi  said  Clark,  and,  upon  this 
stock  being  issued  to  Clark,  fa%  placed  in  the 
treasury  of  the  corporation  $12,000  for  working 
capital.  Immediately  and  contemporaneously 
with  the  organisation  of  the  cori)oration,  and 
pursuant  to  the  attached  contract,  Minge  trans- 
ferred to  Clark  130  shares  of  that  portion  of 
the  stock  which  was  issued  to  bim,  so  as  to  make 
the  stockhcdding  of  Clark  and  his  nominee  stand 


at  one-half  of  the  total  capitalization.  This 
transaction  was  fully  executed  and  completed 
before  September  1,  1911.  Subsequent  to  this 
transaction,  the  mill  was  operated  thrcugh  the 
crushing  season  of  1911-12,  and  in,  to  wit, 
March,  1912,  I.  P.  Pruitt,  with  full  knowledge 
of  just  how  the  corporation  was  organized,  and 
just  how  and  in  what  the  stock  subscription 
was  paid,  entered  into  an  arrangement  with 
Clark  under  which  they  agreed  to  purchase  the 
entire  interest  of  J.  H.  Minge  in  the  corpora- 
tion after  the  exact  sum  of  money  which  was 
originally  paid  into  the  corporation  had  been 
withdrawn  and  distribnted  among  the  stock- 
holdersL  as  stated  in  count  A  of  the  complaint, 
and,  with  a  view  of  accomplishing  this  purpose, 
the  said  Pruitt  and  Clark,  acting  together,  in- 
duced Minge  to  consent  to  said  reduction  of 
the  capital  stock,  and  notices  for  the  meeting 
by  which  the  same  was  reduced  was  issued  by 
said  Pruitt,  acting  in  the  capacity  of  secretary 
and  treasurer  of  the  corporation. 

London  &  Fltts,  of  Birmingham,  and  EL  E. 
Taylor,  of  Linden,  for  appellant  Davis  & 
Fite,  of  Jasper,  and  George  Pegram,  of  Fauns- 
dale, for  appellees. 

MAYFIELD,  J.  Appellant  sued  appellees  to 
recover  damages  for  the  breach  of  an  agree- 
ment by  which  the  defendants  had  agreed  to 
purchase  stock  in  a  corporation  from  the 
plaintiff.  The  complaint  contained  the  com- 
mon counts,  and  one  count  for  the  purchase 
price  for  the  sale  and  delivery  of  the  stock, 
but  the  real  cause  of  action  la  set  out  in 
Count  A  of  the  complaint 

This  Is  an  appeal  on  the  record,  and  no 
point  is  made,  except  as  to  the  sufficiency  of 
special  pleas  to  count  A  and  as  to  the  repli- 
cations to  these  special  pleas.  The  reporter 
will  set  oat  count  A,  plea  7,  and  replication 
3,  which  will  show  the  real  questions  of  law 
inyolred  on  this  appeaL 

[1]  The  main  defense  set  up  by  the  special 
pleas  was  that  the  agreement  by  which  plaln- 
UfT  agreed  to  sell  the  stock  Involved  a  viola- 
tion of  section  234  of  the  Constitution,  and  of 
section  3467  of  the  Code,  which  is  a  restate- 
ment of  the  constitutional  provision.  The 
constitutional  provision  reads  as  follows : 

"No  corporation  shall  issue  stocks  and  bonds 
except  for  money,  labor  done,  or  property  ac- 
tually received ;  and  all  fictitious  increase  of 
stock  or  indebtedness  shall  be  void.  The  stock 
and  bonded  indebtedness  of  corporations  shall 
not  be  increased  except  in  pursuance  of  general 
laws,  nor  without  the  consent  of  the  persons 
holding  the  larger  amount  in  value  of  stock,  first 
obtained  at  a  meeting  to  be  held  after  thirty 
days'  notice,  given  in  pursuance  of  law." 

This  section  has  been  several  times  con- 
strued by  this  court,  and  its  object,  purpose, 
and  effect  declared.  In  Fitzpatrlck's  Case,  83 
Ala.  604,  606,  607,  It  was  said  by  Stone,  O.  J.: 

"The  Constitution,  in  terms,  inhibits  the  issue 
of  fictitious  stock;  that  is,  stock  which  has  no 
valuable  thing,  or  corporate  assets,  to  rest  on, 
and  of  which  it  is  the  representative.  If  it  rep- 
resents nothing,  and  has  nothing  to  stand  on,  it 
is  fictitious,  it  is  fraudulent,  it  is  unconstitu- 
tional." 

"It  behooves  constituted  authority  to  keep 
well  abreast  with  the  many  inventions  which 
modern  cupidity  has  wrought  out,  and  which, 
perhaps,  more  than  any  other  agency,  have  call- 
ed   into   exercise    pernicious    principles    which 
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threaten  the  overthrow  of  organized  government 
In  this  highly  conservative,  yet  restraining, 
spirit,  the  principle,  constitutional  and  statu- 
tory, on  which  this  case  mainly  hinges,  had  its 
origin,  and  finds  its  justification.  Let  us  not,  by 
timid  interpretation,  impair  the  strength  of  this 
bulwark  erected  by  our  Constitution  makers 
against  the  frauds  which  have  become  the  re- 
proach of  the  age  we  live  in." 

The  same  proylstons  were  again  construed 
in  Tntwiler'8  Case,  89  Ala.  391,  7  South.  S98, 
to  the  same  effect,  and  again  in  Elyton  Land 
Company's  Case,  92  Ala.  407,  9  South.  129, 
12  L.  R.  A.  307,  25  Am.  St  Rep.  65.  In  aU 
these  cases  these  provlsioDS  were  held  to 
have  been  intended  "to  prevent  the  court 
from  lending  their  aid  for  the  enforcement 
of  any  contract  or  obligation  the  execution 
of  which  involves  a  disregard  of  those  regu- 
lations, and  that,  so  far  as  they  are  appro- 
priate for  the  protection  of  stockholders 
from  Improper  discriminations  in  accepting 
payments  for  stock,  those  regulations  are  ac- 
corded such  effect  and  operation  as  to  fully 
accomplish  this  purpose  of  their  enactment" 

These  cases  have  been  repeatedly  follow- 
ed, and  we  have  no  disposition  to  depart 
therefrom. 

[2]  If  these  special  pleas  complained  of 
were  true — and  on  demurrer  they  must  be  so 
treated — the  court  will  not  enforce  such 
agreement,  either  specially,  or  by  the  award 
of  damages  for  the  breach  of  such  executory 
agreement  To  enforce  such  agreements 
would  be  to  Ignore  and  disregard  the  declar- 
ed purpose  of  the  constitutional  and  statu- 
tory provisions. 

The  replications,  in  so  far  as  they  were 
not  general,  were  no  answers  to  the  plea. 
In  fact,  it  would  be  difficult  to  conceive  of  a 
special  replication  which  could  confess  and 
avoid  pleas  which  set  up,  as  a  defense,  that 
the  plaintiff  was  attempting  to  have  the 
court  aid  him  in  enforcing  an  agreement  or 
contract  which  both  the  Constitution  and 
the  statutes  prohibited  and  In  terms  declared 
to  be  void.  The  plaintiff  Insists  that  the 
contract  or  agreement  relied  upon  is  not 
void  as  to  these  parties,  but  only  as  to  the 
corporation,  its  stockholders,  and  its  credi- 
tors; that  the  agreement  is  not  Told  as  be- 
tween these  parties. 

We  cannot  agree  to  this  contention.  It  is 
made  to  appear  from  the  pleas  and  the  repli- 
cations that  the  parties  to  this  action  were 
parties  to  the  agreement  to  effeet  the  very 
thing  which  the  Constitution  and  the  stat- 
utes forbid.  If  the  contract  was  executed, 
the  courts  would  not  relieve  either  from  his 
bargain  because  the  agreement  was  void; 
but,  as  It  is  executory,  and  the  plaintlfl  Is 
seeking  to  have  the  courts  aid  him  in  enforc- 
ing it,  they  will  decline  to  lend  him  such  aid, 
although  the  defendants  were  parties  to  such 
illegal  agreement 

The  special  replications  to  these  pleas 
were  no  answer  thereto.  The  replications, 
as  well  as  the  pleas,  showed  that  plaintiff 
was  attempting  to  recover  damages  of  the 


dofendantB,  because  they  would  not  perform 
and  carry  out  an  agreement  which  was 
clearly  In  violation  of  the  constitutional  and 
statutory  provisions  in  question. 

[3]  There  were  other  special  pleas,  setting 
up  a  breach  by  the  plaintiff  in  that  he  refus- 
ed and  failed  to  deliver  the  stock.  To  this 
plea  or  pleas,  the  plaintiff  replied  that  the 
defendants  had  failed  to  do  something  else, 
which  was  no  excuse  for  the  failure  to  de- 
liver the  stock  irarchased.  Such  repUcatioos 
would  be  a  departure  from  the  case  alleged 
in  the  count  which  the  pleas  answered,  and 
would  allow  a  recovery  for  a  different  breach 
than  the  one  complained  of  in  the  count 

There  was  no  error  in  any  of  the  rulings 
on  the  pleadings  for  which  the  plaintiff  (ap- 
pellant here)  can  recover.  To  have  allowed 
a  recovery  in  this  case,  on  the  face  of  the 
pleadings,  would  have  aided  one  of  the  par- 
ties to  enforce  a  contract  whldi  was  express- 
ly prohibited  and  declared  void  by  both  the 
Constitution  and  the  statutes  of  the  state. 

Affirmed. 

ANDERSON,  O.  X,  and  McCLELLAN  and 
DB   GRAFFENRIED,   JJ.,    concur. 

On  Application  for  Rehearing. 

PER  CURIAM.  [4]  Counsel  for  appelant 
have  evidently  mistaken  the  opinion  and 
holding  of  the  court  It  is  not  decided,  and 
was  not  intended  to  be  said  in  the  opinimi, 
that  a  sale  of  stock  in  a  corporation  was 
void,  because,  when  the  stock  was  Issued,  it 
was  Issued  in  violation  of  the  constitutional 
provisicMi  or  statute,  if  the  stock  actually 
had  some  value.  This  case  is  not  like  the 
case  of  Beltman  v.  Stelner  Brothers,  98  Ala. 
241,  13  South.  87,  but  is  like  the  case  of  Wil- 
liams V.  Evans,  87  Ala.  725,  6  South.  702,  8 
L.  R.  A.  218,  which  was  distinguished  from 
the  Beltman  Case  in  the  (pinion  in  tlie  lat- 
ter case,  where  is  was  said: 

"This  case  is  clearly  distinguishable  in  the 
matter  under  consideration  from  that  of  Wil- 
liams V.  Evans,  87  Ala.  725  [6  South.  702,  6 
L.  R.  A.  218].  The  enforcement  of  the  contract 
there  sued  on  necessitated  and  involved  the  do- 
ing of  an  illegal  act.  The  plaintiff  had  sub- 
scribed for  stock  in  a  corporation  which  under- 
took to  issue  $5  of  stock  for  every  dollar  of  its 
actual  capital.  Before  the  stock  was  issue^ 
however,  'plaintiff  sold  $1,000  (or  10  shares) 
of  the  original  stock,  and  gave  the  defendant 
an  order  on  the  corporation  to  issue  to  defend- 
ant 50  shares  of  said  company's  stock,  which 
was  the  amount  called  for  by  the  $1,(MXI  of 
original  subscription,  and  to  transfer  the  saiAe 
to  the  defendant  on  the  books  of  the  company.' 
The  sale  of  this  stock  to  be  issued,  the  illegal 
issuance  being  necessary  to  a  consummation  of 
the  contract  of  sale,  was  held  invalid;  the  de- 
cision being  expressly  put  on  this  ground,  and 
the  court  saying :  'A  contract  which  contem- 
plates the  violation  of  a  statute,  or  a  Constitn- 
tion,  as  a  modtf  of  executing  such  contract,  is 
illegal  and  void.  It  is  based  on  an  unlawful 
consideration,  and,  if  executory,  cannot  be  en- 
forced.' "  Beitman  v.  Sterner  Bros.,  98  Ala. 
241,  248,  IS  South.  87,  89. 

That  is  the  exact  case  shown  by  this  rec- 
ord.   While  the  original  stock  of  this  corpo 
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ration  had  been  Issued,  there  was  no  con- 
tract to  sell  this  original  stock.  The  con- 
tract sued  on  was  to  take  out  of  this  original 
cwporatlon  nearly,  U  not  quite,  all  of  Its  paid- 
in  capital,  give  It  to  the  plaintiff,  and  then 
,  issue  new  stock,  or  scale  the  old,  from  $50,- 
000  to  $38,000,  thus  depriving  the  new  Issue 
of  stock  of  nearly,  if  not  quite,  all  of  Its 
real  value;  and  then,  and  only  then,  was 
there  to  be  a  sale  of  stock  by  the  plalntlfl 
to  the  defendant  In  other  words,  there  was 
to  be  no  sale  of  stock  unless  this  contract, 
which  involved  a  violation  of  the  Constitu- 
tion and  statutes,  was  carried  out  The  con- 
tract sued  on  clearly  contemplated  a  viola- 
tion of  the  Constitution  and  statutes  in  taking 
out  of  the  capital  stock  practically  all  that 
had  been  paid  in,  which  had  any  real  value, 
and  in  issuing  new  stock  In  lieu  of  the  old, 
which  would  practically  have  no  real  value, 
though  nominally  the  amount  of  $3S,000,  in- 
stead of  $50,000,  as  originally  organized.  In 
other  words,  stock  was  to  be  Issued  and  sold 
nominally  to  the  amount  of  $38,000,  In  lieu 
of  the  original  $50,000,  which  had  but  UtUe, 
If  any,  real  value.  The  $12,000  to  be  taken 
out  of  the  capital  of  the  corporation,  repre- 
sented nearly  all  the  value  of  the  $50,000 
of  the  original  stock.  Taking  this  $12,000 
out.  would  leave  the  remaining  $88,000  with- 
out much,  If  any,  real  value. 

It  was  evidently  Just  such  preferences  as 
this  that  the  Constitution  and  the  statutes 
were  Intended  to  prevent 

(190  Ala.  229)  °°^°°^°°° 

BIRMINGHAM  RT.,  LIGHT  &  POWER  CO. 
V.  COLBERT.     (No.  812.) 

(Supreme  Court  of   Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Appeal  and  Erbob  iS=3l040  —  Habiclkss 
Kbrob — Pleas. 

In  a  motorman's  action  for  injuries  from  a 
collision  of  bia  car  and  railroad  engine,  defend- 
ant, under  a  plea  charging  that  plaintiff  was 
negligent  in  tbat  he  made  no  effort  to  stop  his 
car  until  too  late,  had  the  full  advantage  of 
plea  setting  np  a  violation  of  its  rule  as  to 
stopping  at  crossings  and  waiting  for  signal,  and 
of  plea  referring  to  the  speed  of  the  car  when 
he  first  undertook  to  stop  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  4089-4106 ;  Dec.  Dig.  «=» 

2.  Trial  #=>84  —  Rxokftion  or  Evidkhck  — 
Objkotionb. 

In  such  action,  where  motorman's  negli- 
gence in  not  making  an  effort  to  stop  the  car 
until  too  late  was  in  issue,  evidence  of  another 
motorman,  who  had  often  been  over  the  route,  as 
to  the  regular  place  of  beginning  to  stop  the 
car  between  the  last  stop  and  the  crossing,  was 
admissible;  the  specific  objection  that  it  was  not 
shown  that  plaintiff  stopped  at  that  place  being 
inapplicable  to  the  question  as  to  the  regular 
place  to  begin  to  stop. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {§  211-218,  220-222;    Dec.  Dig.  <8=>84.] 

8.  Tbial  ©=>142— Ajtibmativb  Chabqb. 

The  affirmative  charge  should  never  be  giv- 
en, where  the  evidence  is  open  to  a  reasonable 
inference  of  a  material  fact  unfavorable  to  the 


right  of  recovery  by  the  party  requesting  the 
charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  {  337;    Dec.  Dig.  <8=3l42.] 

4.  Appeal  and  Ebbob  4=9882— BIstoppxi.  to 
AiXBOK  Erbob— iNSTBucTioNB—ADiassioNa. 
In  a  motorman's  action  for  injury,  the  de- 
fendant's request  to  charge  tbat  if  the  evidence 
was  belie\'ed,  and  there  was  a  finding  for  plain- 
tiff, he  could  not  be  awarded  more  than  nominal 
damages  for  decreased  earning  capacity,  was  a 
concession  that  the  complaint  claimed  damages 
for  "decreased  earning  capacity." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  3591-3610;   Dec:  Dig.  9=* 

6.  Dauaqss  «=937  —  "Loss  OF  Tnra"  —  "Db- 

CBEASBD   OB   DntlKIBHXD   BaBHIHO   CAPAO- 
ITT." 

"Loss  of  time"  and  "decreased  or  diminished 
earning  capacity,"  as  elements  of  damage  in  ac- 
tions for  personal  injuries,  are  not  synonymous; 
"loss  of  tune,"  in  sach  cases,  signifying  the  loss 
of  those  earnings  which  accrue  from  employing 
time  in  labor  or  business,  importing  a  materially 
distinct  conception  from  "decreased  or  diminish- 
ed earning  capacity,"  which  distinction,  unless  ob- 
served, might  sanction  a  double  recovery  (cit- 
ing Words  and  Plirases,  Second  Series,  Loss  of 
Time). 

[Ed.    Note.— For   other   cases,   see   Damages. 
Cent  Dig.  §{  237-241;    Dec.  Dig.  «=»37.] 

6.  DAICAGES   4=>144  —  PUSADIKQ   —    L0B8   01 

TiiiB— Dbcbkased  OB  DimmsHBD  Babkiito 

CAPAorrv. 

Loss  of  time  and  decreased  or  diminlBhed 
earning  capacity  from  a  personal  injury  are 
special  damages  and,  to  be  recoverable,  must 
be  specially  claimed  in  the  complaint;  and  an 
allegation  that,  because  of  the  injury,  plaintiff 
"was  rendered  for  a  long  time  unable  to  work 
and  earn  money,"  only  meant  that  he  lost  time 
from  his  labor. 

[Ed.   Note. — For  other   cases,   see    Damages, 
Cent  Dig.  g  410;  Dec.  Dig.  «=9l44.] 

7.  Damaoks  «=»163— Eabnino  Oapacitt. 

The  law  implies  some  diminished  earning 
capacity  from  permanent  injury. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  §{  454-469;    Dec.  Dig.  <S=>163.] 

a  Damages  <S=>163— Pkbsonai.  Injtuby— Loss 

or  Tike. 

Since  the  loss  of  time  may  not  result  in  any 
damage  whatsoever,  the  law  does  not  imply  even 
a  nominal  damage. 

[Ed.   Note. — For   other   cases,    see   Damages, 
Cent  Dig.  {g  454-459;  Dec.  Dig.  «=»163.] 

9.  Dakaqes  <S=»12— Nouinal  Dakages— Peb- 
sonal  Injtibieb  —  Evidence  —  Decbxasxd 
Eabnino  Capacitt. 

In  a  motorman's  action  for  personal  injury, 
where  there  was  evidence  of  permanent  injury 
and  impaired  future  earning  capacity,  but  no 
data  from  which  compensatory  damage  for  de- 
creased earning  capacity  could  be  fixed,  except 
the  evidence  of  a  wage  earned  at  the  time  of  the 
injury  and  between  the  injury  and  the  trial,  the 
defendant  was  entitled  to  an  affirmative  instruct 
tion  against  the  award  of  more  than  nominal 
damages  for  decreased  earning  capacity. 

[Ed.    Note.— For   other  cases,   see   Damages, 
Cent  Dig.  g  31 ;   Dec  Dig.  «=»12.] 

10.  Tbial   <S=>248   —  Ceabob  —  Abstbaot 

Charge. 

Where  special  damages  for  diminished  earn- 
ing capacity  were  claimed  and,  in  view  of  the 
evidence  tending  to  show  a  permanent  injury,  a 
charge  that  if  the  jury  believed  the  evidence 
and  found  for  plaintiff,  it  could  not  award  him 


«=7>For  other  cases  see  same  topic  and  KBY-NUKBER  In  all  Key-Numbered  DlgasU  sad  Indexes 
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more  than  nominal  damages  for  decreased  eam- 
ins  capacity,  was  not  abstract. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §}  582,  583;   Dec.  Dig.  <8=:>248.] 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  James  W.  Colbert  against  the 
Birmingham  Railway,  Light  &  Power  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

The  substance  of  the  complaint  sufficient- 
ly appears,  as  does  plea  3,  from  the  opinion 
of  the  court.    Pleas  4  and  Q  are  as  follows: 

(4)  To  each  count  of  the  complaint  seTerally 
and  separately  defendant  says  that,  at  the  time 
of  said  collision,  the  defendant  had  a  rule  in 
force  requiring  the  motonuan  in  charge  of  each 
car  crossing  the  said  crossing,  at  which  the  said 
collision  occurred,  to  stop  the  same  before  caus- 
ing the  car  to  go  upon  the  said  crossing,  and 
not  proceed  across  the  said  crossing  until  being 
signaled  to  do  so  by  the  conductor  of  the  car, 
and  plaintiff  knew  of  the  existence  of  the  said 
rule,  and  also  knew  that,  in  order  to  stop  the 
said  car,  it  would  be  necessary  to  commence 
making  efforts  to  do  so  earlier  than  would  be 
the  case  had  the  alleged  defect  not  existed,  and 
he  also  knew  of  the  existence  of  the  said  defect, 
and  nevertheless  plaintiff  deferred  making  any 
effort  to  stop  the  said  car  until  it  was  too  late 
for  him  to  stop  the  same  with  the  appliances 
on  the  said  car  for  stopping  the  same,  in  the 
condition  in  which  they  then  were,  and  which 
condition  was  then  known  to  plaintiff,  and 
plaintiff  thereby  proximately  contributed  to  bis 
said  alleged  injury. 

(6)  To  each  count  of  the  complaint  sepiarately 
and  severally  defendant  says  that  plaintiff  knew 
of  the  allegeid  defect,  and  Uiat,  by  reason  there- 
of, it  was  likely  or  probable  that  said  car,  when 
run  at  the  rate  of  speed  and  in  the  manner  in 
which  it  was  being  run  when  plaintiff  first  un- 
dertook to  stop  the  same  at  the  time  of  said 
collision,  could  not  so  be  stopped  with  the  ap- 
pliances at  hand  for  the  stopping  of  the  same 
before  some  part  of  the  said  car  got  onto  the 
,  said  crossing,  at  which  the  said  collision  occur- 
red, and  knowing  that  a  rule  of  defendant  re- 
quired him  to  stop  the  said  car  before  any  part 
thereof  got  onto  the  said  crossing  and  to  defer 
crossing  said  crossing  until  signaled  to  do  so  by 
the  conductor  of  the  said  car,  which  rule  was 
then  and  there  in  force,  and  knowing  that  there 
was  danger  of  colliding  with  an  engine  or  train 
on  the  rairoad  on  which  said  engine  was  being 
ran  when  said  collision  occurred  if  he  undertook 
to  cross  said  crossing  without  such  signal,  and 
plaintiff  voluntarily  and  without  any  necessity 
therefor  ran  said  car  at  the  speed  and  in  the 
manner  In  which  it  was  being  run  when  he  first 
undertook  to  stop  the  same  as  aforesaid,  there- 
by proximately  contributing  to  his  alleged  inju- 
ries, when  he  could,  as  he  well  knew,  have  nm 
the  same  before  any  part  thereof  got  onto  the 
said  crossing,  and  thereby  have  avoided  said 
collision,  although  the  said  defect  existed. 

Tillman,  Bradley  ft  Morrow  and  Frank 
M.  Dominlck,  all  of  Birmingham,  for  appel- 
lant Harsh,  Beddow  &  Fltts,  of  Birming- 
ham, for  appellee. 

GARDNER,  J.  This  action  was  brought 
by  the  appellee,  employed  by  the  appellant 
as  a  motorman  on  one  of  Its  street  cars,  for 
injuries  sustained  in  a  collision  of  said  car, 
which  was  at  the  time  being  operated  by 
said  appellee  as  such  motorman,  with  an  en- 


gine on  the  track  of  the  Loalsrllle  ft  Nash- 
ville Railroad;  the  said  accident  occurring 
at  the  crossing  of  the  two  tracks. 

The  complaint  originally  contained  four 
counts,  but  counts  3  and  4  were  charged  out 
by  the  court  at  the  request  of  the  defendant 
(appellant  here).  Counts  1  and  2,  upon 
which  the  cause  was  submitted  to  the  Jury, 
were  framed  under  subdivision  1  of  the  Em- 
ployers' LiabUity  Act  (Act  April  22,  1908,  c. 
149,  35  Stat  65  [U.  S.  Comp.  St  1913,  f 
8657]);  the  first  relying  for  recovery  upon 
the  defective  brakes  on  the  car,  and  the 
second  upon  the  defective  car  itself. 

The  defendant  interposed  a  number  of 
pleas  of  contributory  negligence.  Demurrers 
were  sustained  to  pleas  2,  4,  6,  6,  7,  and  9, 
and  issue  was  Joined  on  pleas  1  (the  general 
issue),  3,  8,  and  10. 

[1]  The  rulings  of  the  court  sustaining  de- 
murrers to  pleas  4  and  6  constitute  the  first 
four  assignments  of  error. 

Plea  3  charged  the  plaintiff  with  negli- 
gence which  proximately  contributed  to  his 
alleged  injuries  In  this: 

"Plaintiff,  knowing  of  the  existence  of  the  al- 
leged defect,  and  knowing  that,  in  order  to  stop 
the  said  car  before  it  would  get  in  such  a  posi- 
tion as  to  be  struck  b^  any  engine  or  train  which 
might  cross  the  crossing  at  which  the  said  colli- 
sion occurred,  efforts  would  have  to  be  made 
earlier  than  would  be  the  case  had  such  defect 
not  existed,  negligently  deferred  making  any 
effort  to  stop  the  said  car  soon  enough  to  prevent 
the  same  from  getting  into  such  a  position  as  to 
be  struck  by  the  said  engine,  as  alleged  there- 
in." 

The  negligence  charged  Is  In  substanoe  that 
the  plaintiff  waited  until  too  late  to  attempt 
to  stop  the  car;  that  he  deferred  making 
any  effort  to  stop  the  car  until  too  late. 

A  careful  examination  of  pleas  4  and  6 
convinces  us  that  the  gist  or  substance  of 
these  pleas  Is  the  same  as  that  of  plea  3, 
expressed  in  different  language.  It  Is  Insist- 
ed, however,  that  pleas  4  and  6  set  up  a  vio- 
lation of  a  rule  of  the  company  as  to  stop- 
ping at  such  crossing  and  waiting  for  signal 
to  cross,  etc.  While  this  la  true,  yet  sndi 
averments  are  Joined  with  averments  of  the 
character  found  in  plea  3,  and  would  there- 
for be  of  no  avail  without  proof  also  of  those 
of  such  character  as  in  plea  3.  The  pleas, 
therefore,  relieved  defendant  of  nothing  re- 
quired by  plea  3,  but  required  proof  of  sub- 
stantially the  same  matter,  and  these  aver- 
ments but  added  greater  burden  to  the  de- 
fendant 

The  fact  that  the  rule  added  precautions  as 
to  starting  again  after  stopping  Is  Immate- 
rial, of  course,  when  no  stopping  Is  shown. 
True,  plea  6  makes  reference  to  the  speed 
of  the  car  at  the  time  plaintiff  first  undertook 
to  stop  the  same,  but  such  averments  of  the 
plea  show  that  they  are  rather  of  evidential 
character  of  the  same  matter  set  up  in  plea 
3;  that  Is,  In  substance,  that  plaintiff  com- 
menced stopping  the  car  too  late. 


^=>For  other  cas«s  see  same  topic  and  KST-NUUBBR  in  all  Key-Numberad  Digests  and  Indezaa 
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It  Is  tberefore  mmecessary  that  we  pass 
apon  the  safflclency  of  pleas  4  and  6,  as  we 
are  of  the  opinion  that  the  defendant  re- 
oeiTed  the  fall  benefit  thereof  under  plea 
3.  which  did  not  impose  upon  defendant  some 
of  the  burdens  of  each  of  said  pleas,  and 
which  imposed  no  burden  not  Imposed  by 
both  of  the  others.  If  there  was  any  error 
In  the  ruling  of  the  court  as  to  said  pleas — 
a  question  not  determined — It  was  without 
Injury. 

[2]  IVhether  or  not  the  plalntlft  deferred 
making  any  effort  to  stop  the  car  until  too 
late  was  made  an  Issue  by  the  defendant's 
pleas.  The  witness  Underwood,  who  had 
been  a  motorman  for  more  than  two  years 
and  had  run  over  this  route  a  great  many 
times  was  asked  by  plaintiff  where  was  the 
regular  place  to  begin  to  stop  the  car,  be- 
tween Twenty-Ninth  avenue  (the  last  stop) 
and  the  Louisville  &  Nashville  crossing. 
The  question  was  objected  to  upon  the 
ground  that  It  called  for  immaterial,  irrele- 
vant. Incompetent,  and  Illegal  testimony.  If 
there  was  a  regular  stopping  place  known  to 
this  witness,  it  cannot  be  said  to  have  been 
Immaterial  and  irrelevant  under  the  Issues 
in  the  case.  If  the  question  could  be  said  to 
be  objectionable  for  assuming  that  there  was 
a  regular  stopping  place,  no  such  objection 
was  interposed.  The  specific  objection  that 
it  was  not  shown  that  plaintiff  stopped  at 
that  place  on  the  occasion  complained  of  was 
not  applicable  to  the  question  as  to  what 
was  the  regular  place  to  begin  to  stop  for 
the  crossing.  There  was  no  error  In  the 
ruling  of  the  court.  The  witness  answered, 
"I  should  Judge  about  halfway."  This  an- 
swer of  the  witness  is  now  Insisted  upon  by 
connsel  for  appellant,  as  a  basis  for  the  af- 
firmative charge  for  the  defendant,  when 
taken  in  connection  with  the  testimony  of 
the  plaintiff  as  to  what  point  he  first  began 
to  stop  the  car ;  the  Insistence  being  that  this 
evidence  clearly  knd  fully  establLBbes  the 
averments  of  plea  S. 

[3]  The  affirmative  charge  should  never  be 
given  where  the  evidence  Is  open  to  a  rea- 
sonable inference  of  a  material  fact  unfavor- 
able to  the  right  of  recovery  by  the  party 
requesting  the  charge.  Carter  v.  Fulgham, 
134  Ala.  238,  32  South.  684;  5  Mayf.  Dig.  p. 
160.  It  will  be  observed  that  the  witness 
made  no  effort  to  fix  the  regular  stopping 
place  with  anything  approaching  mathemati- 
cal certainty,  and  the  plaintiff  In  one  part  of 
his  testimony  stated  that  when  "he  began  to 
stop  it  might  have  been  about  halfway,  or  a 
little  before  or  a  little  after;  couldn't  say 
positively."  A  discussion,  however,  of  the 
evidence  would  here  serve  no  good  purpose. 
We  have  carefully  considered  It,  and,  in  the 
light  of  the  above  well-understood  rule,  we 
are  convinced  that  there  was  no  error  in 
the  refusal  of  the  court  to  give  the  affirma- 
tive charge  as  to  either  count  of  the  com- 
plaint. 


The  court  refused  to  give  to  the  Jury,  upon 
defendant's  request,  the  following  written 
charge: 

"(4)  The  court  charges  the  Jury  that  if  yon 
believe  the  evidence  in  this  case.  In  the  event 
you  find  for  the  plaintiCF,  you  cannot  award  the 
plaintiff  more  than  nominal  damages  for  decreas- 
ed earning  capacity  on  account  of  the  injnriM 
he  complains  of." 

[4]  The  brief  for  appellant,  filed  on  orig- 
inal submission,  must  be  taken  as  conceding 
that  the  oomplaint  claimed  damages  for  "de- 
creased earning  capacity";  and  the  charge 
qnoted  must  be  accepted  as  evincing  a  like 
concession  by  defendant  on  the  trial.  Be- 
cause of  these  thus  evinced  deliberate  con- 
cessions on  the  part  of  defendant  (appellant), 
the  propriety  of  the  court's  action  In  refus- 
ing charge  4  is  reviewed  upon  the  premise 
so  made. 

[6,6]  This  statement  is  here  Interposed 
with  the  purpose  of  averting  the  committal 
of  this  court,  in  any  degree,  or  by  any 
implication,  to  the  proposition  that  loss  ot 
time  and  decreased  or  diminished  earning 
capacity,  as  elements  of  damage  in  actions 
for  personal  injuries,  are  synonymods.  Such, 
possibly  proximately  resulting  consequences 
of  a  personal  injury,  wrongfully  Inflicted,  are 
special ,  damages,  and  must,  if  recoverable 
be  specially  claimed  in  the  oomplaint  Dow- 
dall  V.  King,  97  Ala.  636,  12  South.  405; 
Slaughter  v.  Met  St  By.  Co.,  116  Mo.  269, 
23  S.  W.  760.  Here  the  averments  are  that 
plaintifTs  "health  and  physical  stamina  were 
greatly  and  permanently  impaired,"  in  conse- 
quence of  the  injury;  also,  that,  because  of 
the  injury,  he  "was  rendered  for  a  long 
time  unable  to  work  and  earn  money."  Th» 
former  allegation  unquestionably  affirms  that 
he  suffered  permanent  impairment  in  respect 
of  health  and  physical  stamina.  The  latter 
allegation,  quoted  ante,  could  only  mean  that 
he  lost  time  from  his  labors;,  the  duration 
thereof  being  averred  as  having  been  for  a 
long  time.  Loss  of  time,  in  such  clrcum^ 
stances,  signifies  the  loss  of  those  earnings 
which  accrue  from  employing  time  in  labor 
or  business,  and  in  legal  iwrlance  imports  a 
materially  distinct  conception  from  another 
legal  phrase,  viz.,  diminished  or  decreased 
earning  capacity  (pbwer) — a  distinction  that 
if  not  taken  and  observed  would,  in  many 
cases,  lead  to  the  manifestly  unjustifiable 
sanction  of  a  double  recovery.  On  this  mat- 
ter the  following  authorities  may  be  conr 
suited:  Blue  Grass  Traction  Go.  v.  Ingles, 
140  Ky.  488,  131  S.  W.  278,  281-283 ;  3  Words 
and  Phrases,  Second  Series,  p.  187;  Knittel 
V.  Schmidt,  16  Tex.  CTv.  App.  7,  40  S.  W. 
507;  Scholl  v.  Grayson,  147  Mo.  App.  652, 
127  S.  W.  415;  Slaughter  v.  Met  St  By. 
Co.,  116  Mo.  269,  23  8.  W.  760;  Houston  By. 
Co.  V.  Hartnett  (Tex.  Civ.  App.)  48  S.  W. 
773,.  775;  S.  &  N.  Ala.  E.  R.  Co.  v.  McLen- 
don,  63  Ala.  266,  second  headnote;  A.  O.  S. 
R.  B.  Co.  V.  Yarbrough,  83  Ala.  238,  3  South. 
447.  3  Am.  St  Bep.  71S;   M.  &  O.  B.  B.  Ca 
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T.  George,  94  Ala.  199,  222,  10  South.  145; 
13  Ore.  pp.  46-18. 

[7-1]  Recurring  to  the  question  presented 
by  the  concessdons  stated,  our  opinion  is 
that  the  trial  court  erred  In  refusing  the 
quoted  charge.  It  made  express  reference 
to  decreased  earning  capacity,  and  would 
have  restricted  the  recovery  therefor  to 
nominal  damages.  B.  R.,  L.  &  P.  Go.  ▼. 
Friedman,  65  South.  939,  941,  942.  Here 
there  was  evidence  tending  to  show  perma- 
nent Injury,  and  in  consequence  thereof  Im- 
paired future  earning  capacity.  If  the  Jury 
so  found,  then  the  plalntlft  was  entitled  to 
only  nominal  damages  therefor,  unless  the 
evidence  afforded  data  wherefrom  compensa- 
tory damage  for  decreased  earning  capacity 
might  be  ascertained.  There  was  no  evi- 
dence presenting  data  from  which  the  mone- 
tary value  of  plaintiff's  decreased  earning 
capacity  could  be  ascertained.  The  evidence 
of  the  wage  earned  previous  to  and  at  the 
time  of  the  injury  and  between  the  date  of 
the  Injury  and  the  trial  could  have  no  ten- 
dency or  effect  to  show  the  monetary  equiv- 
alent of  decreased  earning  capacity  proxi- 
mately resulting,  If  so  found,  from  the  per- 
manent injury  suffered.  Such  evidence  may 
have  an  effect  to  show  the  proximate  result 
of  the  injury  In  respect  of  loss  of  time  by 
contrasting  the  amount  of  earnings  before 
the  Injury  and  the  diminution  thereof,  up  to 
the  time  of  trial,  because  of  the  temporary 
inability  to  labor,  etc.,  wrought  by  the  in- 
jury. The  law  implies  some  diminished 
earning  capacity  from  permanent  injury; 
but  the  monetary  value  thereof  la  regarded 
as  nominal,  unless  the  data  tending  to  show 
the  actual  value  of  such  diminished  earning 
capacity  is  furnished.  But  since  the  loss  of 
time  may  not,  as  In  B.  R.,  I«.  &  P.  Go.  ▼. 
Simpson,  67  South.  385,  and  in  Mallette's 
Case,  92  Ala.  209,  9  South.  363,  result  in  any 
damage  whatsoever  the  law  does  not  Im- 
ply an  even  nominal  loss.  The  noting  of  the 
Indicated  distinction  between  loss  of  time 
and  decreased  earning  capacity  will  serve 
to  bring  clearly  to  view  the  complete  har- 
mony between  the  rulings  in  the  Simpson 
Gase,  supra,  and  the  Bush  Case,  175  Ala.  49, 
69,  56  South.  731.  It  has  been  finally  8e^ 
tied  In  this  Jurisdiction  that.  In  order  to  deny 
to  the  defendant  an  affirmative  instruction 
against  the  awarding  of  compensatory  dam- 
ages for  loss  of  time  or  for  diminished  earn- 
ing capacity,  there  must  be  evidence  pre- 
senting data  wherefrom  the  monetary  value 
of  such  proximate  consequences  of  personal 
injury  may  be  ascertained  by  the  Jury.  S. 
S.  S.  &  I.  Go.  V.  Stewart,  172  Ala.  516,  55 
South.  785;    Bush's  Case,  supra. 

[101  It  has  been  suggested  that  the  quoted 
charge  was  abstract,  and  hence  that  it  was 
refused  without  error.  Treating  the  com- 
plaint as  bearing  the  claim  of  special  dam- 
age  for  diminished   earning  capacity,   and 


noting  the  phase  of  the  evidence  whicti 
tended  to  show  a  permanent  injury,  it  la 
manifest  that  the  charge  was  not  abstract. 

For  the  error  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded.  All  the  Justloes 
concur. 


(UOAU.  tM) 

SLOSS-SHBFFIBLD  STEEL  ft  IRON  CO.  t. 
PROSCH  et  al.     (No.  807.) 

(Supreme  Court  of  Alabama.     Nov.   7,   1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  BxptosrVES  «=»8— Injubt  to  Pbopkbtt— 
Cake  Used  in  Stobaoe. 

If  defendant,  in  quarrying,  was  under  the 
necessity  of  using  dynamite,  the  law  cast  the 
duty  on  him  to  keep,  handle,  and  use  It  in  a 
reasonably  safe  and  careful  manner. 

[Ed.  Note. — For  other  cases,  see  Explosive*, 
Gent  Dig.  t  8;  Dec.  Dig.  «=>8.] 

2.  Nbouokncx    «=3l08— Pucadino— Aixsoa- 
TIONS  OF  Neouoence. 

When,  in  an  action  in  tort,  the  duty  of  the 
defendant  to  act  is 'shown,  the  negligent  per- 
formance of  that  duty  may  be  alleged  in  the 
complaint  in  the  most  general  terms. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Gent.  Dig.  U  174,  176,  179, 180;  Dec.  Dig.  «=> 
108.] 

3.  Explosives  «=»8— Injttbt  xo  Pbopkbtt— 
Care  in  Keeping  and  Stobino. 

If  defendant,  operating  iron  and  smelting 
furnaces  and  also  quarrying  rock,  kept  a  large 
quantity  of  dynamite  near  and  in  dangerous 
proximity  to  a  thickly  settled  community,  in  a 
building  or  magazine  situated  close  to  a  railroad 
track  operated  by  it,  and  close  to  large  slag 
piles,  where  hot  slag  was  deposited  by  it  in  its 
operations,  and  where  hot  slag  was  carried 
from  its  furnaces  close  by  the  explosives  by 
engines  hauling  hot  pots  containing  slag,  de- 
fendant waa  prima  facie  guilty  of  nrnintnining 
a  nuisance. 

[Ed.  Note. — For  other  cases,  see  Explosives, 
Cent.  Dig.  |  8 ;  Dec.  Dig.  9=>8.] 

4.  Explosives  «s>8— iNJintT  to  Pbopkbtt— 

Pleading. 

A  count  alleging  that  defendant  stored 
dynamite  "in  or  near  said  town,"  and  also  that 
it  was  "in  near  proximity  to  many  persons  and 
buildings,"  sufficiently  alleged  the  danger. 

[Ed.  Note.— For  other  cases,  see  Bxploaives, 
Cent  Dig.  |  8;  Dec.  Dig.  «=s>8.] 

6.  Ndtsancx  «s»3— Explosives— Neouokncb 

in  Stobino. 

One  who  keeps  stored  indefinitely,  in  a 
thickly  settled  neighborhood,  large  amounts  of 
high  explosives,  such  as  dynamite,  which  ii 
liable  to  explode  and  do  serious  injury  to  sur- 
rounding persons  and  property,  maintains  a  nui- 
sance, though  the  manner  of  such  keeping  is 
characterized  by  no  special  negligence. 

[Ed.  Note.— For  other  cases,  see  Nuisance^ 
Gent  Dig.  §S  4,  6,  9-25;  Dec.  Dig.  «=>3.] 

Appeal  from  City  Court  ot  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  Lonls  Prosdi  and  otbera  against 
the  Sloss-Sheffleld  Steel  ft  Iron  Company, 
for  damages  to  plaintiffs'  residence  by  the 
explosion  of  dynamite.  Judgment  for  pUln- 
tiffs,  and  defendant  appeals.    Affirmed. 


'  tfssFor  other  cases  sM  sam«  topic  and  KEY-NOUBBR  in  all  Kej-Numbarad  Dlsesta  and  taitam 
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The  following  are  the  counts  of  the  com- 
plaint directed  to  be  set  out: 

(1)  Plaintiff  claims  of  defendant  $5,000  dam- 
ages, because  be  says  that  on,  to  wit,  May  2, 
1906,  defendant  was  engaged  in  operating  cer- 
tain stone  quarries  at  North  Birmingham,  Ala. 
to  wit,  at  Twenty-Fourth  avenue  and  Twenty- 
Third  street,  and  defendant,  in  the  course  of  its 
operations  of  said  mines,  did  use  quantities  of 
dynamite  powder  and  other  dangerous  explo- 
sives,  and  it  thereupon  became  and  was  the  duty 
of  defendant  to  keep,  handle,  and  use  said  ex- 
plosives in  a  reasonably  safe  and  careful  man- 
ner. Plaintiff  alleges  that  defendant  wholly 
failed  in  its  said  duty,  and  negligently  and 
carelessly  stored  large  quantities  of  said  explo- 
sives in  a  dangerous  place  in  the  said  town  of 
North  Birmingham,  where,  by  reason  of  its  be- 
ing so  negligently  and  carelessly  stored  in  such 
dangerous  and  improper  place,  the  same  ex- 
ploded on,  to  wit,  the  day  aforesaid,  and  as  a 
result  of  the  said  explosion  a  certain  residence 
owned  by  plaintiff  in  the  said  town  of  North 
Birmingham  was  wrecked  and  shattered,  and 
the  plastering  thereof  loosened  and  broken  and 
caused  to  fall  off,  and  windows  and  glass  fronts 
were  broken  and  shattered,  and  the  walls  were 
cracked  and  weakened,  and  the  chimneys  were 
shattered  and  cracked  and  broken,  so  that  plain- 
tiff had  been  caused  great  expense  for  repairs, 
and  that  said  building  has  been  permanently 
injured,  so  that  it  cannot  be  restored  to  its 
original  condition  without  entire  rebuilding,  all 
to  plaintiff's  damage  in  the  sum  of  $5,000  as 
aforesaid. 

(.3)  Plaintiff  claims  of  defendant  the  further 
sum  of  $5,000  damages  because  he  says  that  on, 
to  wit,  the  day  aforesaid,  plaintiff  was  the  owner 
of  a  certain  residence  situated  in  North  Bir- 
mingham, Ala.,  which  is  a  thickly  settled  com- 
munity and  a  legally  incorporated  municipality. 
and  on,  to  wit,  the  day  aforesaid,  defendant, 
which  is  a  corporation  engaged  in  operating 
iron  smelting  furnaces,  and  also  engaged  in 
quarrying  large  quantities  of  rock,  within  the 
city  limits  of  said  North  Birmingham,  for_  its 
use  in  said  furnaces,  had  negligently  deposited 
or  stored  at,  to  wit,  Twenty-Fourtb  avenue  and 
Twenty-Third  street,  in  said  North  Birmingham, 
a  large  quantity  of  dynamite  and  powder  for  its 
use  in  said  quarrying,  and  on,  to  wit,  the  day 
aforesaid,  the  said  explosives  were  stored  in 
large  quantities  in  a  certain  magazine  or  house 
that  was  used  by  defendant  for  keeping  the 
aame,  and,  by  reason  of  defendant's  said  negli- 
gence, an  explosion  thereof  occurred,  which 
•battered  and  wrecked  said  residence  owned  by 
plaintiff,  the  plastering  thereof  was  loosened 
and  broken  and  caused  to  fall  off,  the  windows 
and  glass  fronts  were  shattered  and  broken,  and 
the  chimneys  were  cracked,  broken,  and  shat- 
tered, so  that  plaintiff  has  been  put  to  great 
expense  for  repairs,  and  the  said  building  has 
been  permanently  injured,  so  that  same  cannot 
be  restored  to  its  original  condition  without  en- 
tire rebuilding,  all  to  plaintiff's  damage,  as 
aforesaid,  in  the  sum  of  $5,000. 

(5)  Plaintiff  claims  of  defendant  $6,000  dam- 
ages because  be  says  that  on,  to  wit;  May  2, 
1906,  defendant  was  engaged  in  operating  a 
stone  quarry  in  or  near  the  town  of  North 
Birmingham,  and  bad  stored  in  a  certain  mag- 
azine or  warehouse  owned  by  it,  in  or  near  the 
town  of  North  Birmingham,  a  large  quantity 
of  dynamite  and  other  dangerous  explosives, 
which  were  liable  to  explode  with  a  force  be- 
yond any  human  agency  to  control  or  power  to 
resist.  And  plaintiff  alleges  that  defendant's 
servants  or  employte  then  and  there  in  charge 
of  said  explosives  were  negligent  in  the  manner 
of  keeping  said  explosives  in  that  the  same  were 
stored  or  kept  in  a  place  where  the  surrounding 
conditions  were  such  that  said  explosives  would 
probably  explode. 

(6)  Plaintiff  claims  of  defendant  the  further 


sam  of  $5,000  damages  because  he  says  that 
on,  to  wit.  May  2,  1906,  the  defendant  wa« 
operating  a  stone  quarry  in  or  near  the  town 
of  North  Birmingham,  and  operating  said  quar- 
ry used  large  quantities  of  dynamite  and  other 
explosives,  and  plaintiff  alleges  that  defendant 
kept  large  quantities  of  dynamite  in  a  small 
wooden  building  in  or  near  said  town  and  in 
near  proximity  to  many  buildings  and  persons 
whose  property  and  lives  would  be  in  danger  by 
an  explosion  of  said  dynamite  and  other  ex- 
plosives. And  plaintiff  alleges  that  said  explo- 
sive known  as  dynamite  is  of  a  chemical  com- 
position, such  as  render  probable  an  explosion 
thereof  without  any  extraneous  cause  as  a  re- 
sult of  its  composition  or  some  chemical  change 
therein  with  such  violence  as  to  endanger  the 
lives  and  property  of  persons  in  the  vicinity. 
And  plaintiff  alleges  the  defendant's  agents, 
servants,  or  employes  then  and  there  in  charge 
of  said  quarry  and  magazine,  well  knowing  the 
fact  that  dynamite  was  an  explosive  of  such  na- 
ture as  aforesaid,  did  negligently  keep  a  lar^e 
quantity  of  said  explosive  in  said  magazine,  m 
excess  of  what  was  necessary  for  the  operation 
of  its  said  quarry,  in  a  small  wooden  building 
in  or  near  the  town  of  North  Birmingham,  well 
knowing  that,  in  the  event  of  an  explosion  of 
said  dynamite,  the  property  and  lives  of  persons 
residing  in  the  vicinity  of  said  magazine  would 
be  in  danger.  And  plaintiff  alleges  that  the 
said  dynamite  did  explode  on,  to  wit,  the  day 
aforesaid,  with  such  violence  that  a  certain 
house  or  residence  owned  by  plaintiff,  and  in 
which  he  was  at  that  time  residing,  was  greatly 
shattered  and  broken,  and  the  plastering  loosen- 
ed and  broken,  and  windows  and  glass  shatter- 
ed, and  walls  and  chimneys  shattered,  and  was 
partly  removed  from  its  foundations,  and  the 
furniture  and  carpets  were  broken,  defaced, 
and  damaged,  and  plaintiff  was  put  to  great  ex- 
pense in  and  about  repairing  said  house  or  resi- 
dence and  contents,  and  said  bouse  or  residence 
has  been  permanently  damaged,  all  to  plaintiffs' 
damage  in  the  sum  of  $5,000,  as  aforesaid.  The 
bouse  referred  to  in  this  count  is  the  same  house 
referred  to  in  the  original  complaint. 

(9)  Plaintiff  claims  of  defendant  the  further 
sum  of  $5,000  damages  because  he  says  that  on, 
to  wit.  May  2,  1906,  defendant  was  operating 
a  stone  quarry  in  or  near  the  town  of  North 
Birmingham,  and  in  operating  said  quarry  used 
large  quantities  of  dynamite  and  other  explo- 
sives, and  plaintiff  alleges  that  defendant  kept 
large  quantities  of  dynamite  in  a  small  wooden 
building  in  or  near  the  corporate  limits  of 
said  town,  and  in  near  proximity  to  many  build- 
ings and  persons  whose  property  and  Uvea 
would  be  in  danger  by  an  explosion  of  said 
dynamite  and  other  explosives.  And  plaintUC 
allei;es  that  said  explosive  known  as  dynamite 
is  of  a  kind  known  that  will  probably  explode 
without  any  cause  known  to  experts  in  dyna- 
mite and  such  explosives  to  be  a  cause  of  such 
explosions  with  such  violence  as  to  endangpr  the 
lives  and  property  of  persons  in  the  vicinity. 
And  plaintiff  alleges  that  defendant's  agents  or 
servants  then  and  there  in  charge  of  said  quar- 
ry or  magazine,  well  knowing  the  facts  that 
dynamite  was  an  explosive  of  such  nature,  and 
that  it  will  probably  explode  without  any  such 
aforesaid  known  cause,  did  negligently  keep  a 
large  quantity  of  said  explosive  in  said  maga- 
zine, which  was  a  small  wooden  building,  in  or 
near  the  town  of  North  Birmingham,  well  know- 
ing that,  in  the  event  of  an  explosion  of  said 
dynamite,  the  property  and  lives  of  persons  re- 
siding in  the  vicinity  of  said  magazine  would 
be  in  danger.  And  plaintiff  alleges  that  the 
said  dynamite  did  explode  on,  to  wit,  the  day 
aforesaid,  with  such  violence  that  a  certain 
house  or  residence  owned  by  plaintiff  was  great- 
ly shattered  and  broken,  '  and  the  plastering 
loosened  and  broken,  and  windows  and  glasa 
shattered,  and  walls  and  chimneys  shattered, 
and  was  partly  removed  from  ita  foQndatioii% 
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and  the  farniture  and  carpets  were  broken,  de- 
faced, and  damaged,  and  plaintiff  was  put  to 
great  expense  in  and  about  repairing  said  store- 
house and  residence,  and  contents,  and  said 
house  or  residence  has  been  permanently  dam- 
aged, all  to  plaintiff's  damage  in  the  sum  of 
$5,000,  as  aforesaid.  The  house  referred  to  in 
this  count  is  the  same  house  referred  to  in  the 
original  complaint  filed  in  this  cause. 

(13)  Plaintiff  claims  of  defendants  $6,000  as 
damages  because  they  say  that  on,  to  wit.  May 
2,  1906,  defendant  was  engaged  in  operating  a 
atone  qtiarry  in  or  near  the  town  of  North  Bir- 
mingham, and  had  stored  in  a  certain  magazine 
or  warehouse  owned  by  It,  in  said  town,  a  large 
quantity  of  dynamite,  to  wit,  6S0  pounds,  which 
dynamite  was  liable  to  explode  with  a  force  be- 
yond human  agency  to  control  or  to  resist.  And 
plaintiffs  allege  that  the  said  quantity  of  ex- 
plosive .  was  Icept  by  the  defendant,  as  stated, 
in  a  thickly  settled  portion  of  the  town  of  North 
Birmingham,  where  there  were  in  proximity 
many  buildings  and  persons,  and  where  the  said 
explosive  was  liable  to  explode  and  do  injury 
to  such  persons  or  property.  And  plaintiffs  al- 
lege that  on,  to  wit,  the  day  aforesaid,  the  said 
dynamite  so  kept  by  defendant  in  said  house 
did  explode,  and  as  a  result  of  said  explosion  a 
certain  house  ovmed  by  plaintiffs  in  the  said 
town  of  North  Birmingham  was  wrecKed  and 
shattered,  and  the  plastering  thereof  shattered 
and  broken,  and  the  windows  and  glass  were 
broken,  and  the  walls  and  chimneys  were  shat- 
tered and  broken,  and  the  said  building  was 
partly  thrown  from  its  foundations,  and  said 
building  has  been  permanently  injured,  and  the 
furniture,  carpets,  and  other  contents  of  said 
building  were  damaged  as  a  consequence  of  said 
explosion,  which  said  building  waa  located  at 
the  time  of  said  explosion  a  long  distance  from 
where  said  explosion  occurred,  to  wit,  1,000  feet, 
and  which  said  house  or  building  is  the  same 
house  referred  to  in  the  original  complaint  in 
this  case. 

(14)  PlaintiSB  claim  of  defendant  the  further 
sum  of  $6,000  as  damages,  because  they  say 
that  on,  to  wit.  May  2,  190rt.  the  defendant  had 
a  large  quantity,  to  wit,  650  pounds,  of  dyna- 
mite stored  in  a  building  located  in  the  town 
of  North  Birmingham  In  said  state  am)  county. 
and  in  near  proximity  to  many  buildings  and 
persons  whose  property  and  lives  would  be  in 
danger  by  an  explosion  of  said  dynamite.  And 
plaintiffs  allege  that  said  explosive  known  as 
dynamite  is  of  a  chemical  composition,  such  as 
rendei's  probable  an  explosion  thereof  without 
any  extraneous  cause  with  such  violence  as  to 
endanger  the  lives  and  property  of  persons  in 
the  vicinity.  And  plaintiffs  allege  that  defend- 
ant's agents,  servants,  or  employes  then  and 
there  in  charge  of  said  dynamite  or  building 
containing  said  dynamite,  well  knowing  the  fact 
that  dynamite  was  an  explosive  of  such  nature 
as  aforesaid,  did  negligently  keep  a  large  quan- 
tity, to  wit,  650  pounds,  of  said  explosive  in 
said  magazine  in  a  small  wooden  building  in 
said  town,  and  about  1,000  feet  from  a  house 
belonging  to  plaintiffs  and  located  in  said  town, 
and  that  on.  to  wit,  the  day  aforesaid,  the  said 
dynamite  did  explode  with  such  violence  that 
said  house  belonging  to  said  plaintiffs,  and  in 
which  they  were  at  that  time  engaged  in  busi- 
ness, was  greatly  broken,  shattered,  and  in- 
jured, and  the  furniture  and  fixtures  and  stock 
of  goods  therein  were  damaged,  and  plaintiffs 
were  put  to  srent  expense  in  and  about  repalr- 
ine  said  house,  all  to  their  damage  in  the  sum 
aforesaid,  and  plaintiffs  alleged  that  said  house 
is  the  same  house  heretofore  described  and  re- 
ferred to  in  the  original  complaint  in  this  case. 

Tillman,  Bradley  &  Morrow  and  Charles 
EL  Rice,  all  of  Birmingham,  for  appellant. 
Baley  &  Haley  and  T.  M.  Bradley,  Jr..  all  of 
Birmingham,  for  appellees. 


DB  QRA7FENRIBD,  J.  The  qnestlons 
pres^ited  to  ua  by  this  record  challenge  the 
aufladency  of  certain  connts  of  the  appellees' 
complaint,  when  tested  on  demurrer.  The 
questions  presented  are  of  importance,  and 
for  that  reason  the  reporter  will  set  out,  in 
his  report  of  (his  case,  eounta  1,  8.  5,  8,  9, 
13,  and  14.  The  counts  referred  to  will, 
when  read  In  connection  wltb  tlila  opinion,  ll< 
lustrate  Its  full  meaning. 

[1, 2]  1.  Dynamite  Is,  In  Its  nature,  a  pow- 
erful ezpIoslTe.  Its  value  rests  excluslrdy 
In  that  one  quality,  and  If  It  be  true  that  the 
appellant.  In  quarrying,  was  under  the  neces- 
sity of  using  dynamite,  powder,  and  other 
dangerous  ezploslvea,  the  law  cast  the  duty 
upon  the  appellant  "to  keep,  handle,  and  oss 
said  explosives  In  a  reasonably  safA  and 
careful  manner."  This  proposition  is  xeoog- 
nlzed  as  sound  In  all  the  cases.  Whal^  t. 
Sloss-ShefBeld  Steel  &  Iron  Co.,  164  Ala.  210, 
61  South.  419,  20  Ann.  Caa.  822;  Kinney  t. 
Koopman  &  Gerdes,  116  Ala.  310,  22  South. 
693,  37  li.  R.  A.  497,  67  Am.  St.  Rep.  U»; 
Rudder  v.  Koopman  &  Oerdes,  116  Ala.  332, 
22  South.  601,  37  U  R.  A.  4S9 ;  Judson,  Ex'r, 
y.  Giant  Powder  Oo.,  107  Oal.  649,  40  Pac. 
1020,  29  L.  R.  A.  718,  48  Am.  St  Rep.  14& 
In  actions  of  tort,  when.  In  the  complaint, 
the  duty  to  act  is  shown,  the  negligent  per- 
formance of  that  duty  may  be  alleged  la 
the  complaint  In  the  most  general  terms. 
Sou.  Ry.  (3o.  y.  Burgess,  143  Ala.  364,  42 
South.  36.  The  first  and  fifth  counts  were 
sufficient. 

[3]  2.  If  the  defendant  was  engaged  In  op- 
erating Iron  smelting  furnaces,  and  was  alse 
engaged  In  quarrying  rock,  and  if,  near  and 
In  dangerous  proximity  to  a  thickly  settled 
community,  It  kept  stored  In  a  building  or 
magazine,  situated,  as  Is  alleged  In  the  third 
coimt  of  the  complaint,  close  to  "a  certain 
railroad  track  owned  and  operated  by  de- 
fendant, and  close  to  certain  large  slag  piles, 
where  hot  slag  was  deposited  by  defendant 
In  the  course  of  Its  operations  of  said  fur- 
naces, and  where  hot  slag  waa  carried  from 
defendant's  furnaces  close  by  said  explosives 
by  engines  hauling  hot  pots  containing  slag, 
"a  large  quantity  of  dynamite  powder,  the 
defendant  was  certainly  prima  fade  guilty 
of  maintaining  a  nuisance.  Human  experi- 
ence indicates  that  where  large  quantities  of 
such  explosives,  as  dynamite  and  powder, 
are  stored  in  Isolated  places  and  are  care- 
fully guarded  by  persons  of  skill,  explosions, 
from  unforeseen  and  unknown  causes,  some- 
times occur,  and,  it  the  defendant  selected 
the  place  named  in  the  complaint  for  Its  mag- 
azine or  house  In  which  to  keep  stored  Urge 
quantities  of  dynamite  and  powder,  it  select- 
ed a  place  where  such  an  explosion  as  the 
one  described  In  the  complaint  might  rea- 
sonably be  expected  to  occur.  The  reason 
which  underlies  some  of  the  cases  cited  in 
Kinney  t.  Koopman  ft  Gerdes,  supra,  and 
Rudder  v.  Koopman  &  Gerdes.  supra.  In 
which  the  courts  held  that,  under  certain 
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conditions,  a  person  who  kept  high  explo- 
sives stored  in  a  city  or  town  was  not  neces- 
sarily guilty  of  maintaining  a  nuisance,  can- 
not be  applied  to  the  conditions  which  are 
shown  by  this  complaint  to  have  surrounded 
the  house  or  magazine  in  which  the  plaintiff 
charges  that  the  defendant  kept  Its  dynamite 
and  powder  stored. 

Out  of  respect  to  necessity,  pubUc  and  pri- 
vate, electricity  and  steam,  which  are  also 
dangerous  agencies,  are  In  constant  use  in 
our  cities,  towns,  and  vUlages  and  upon  our 
public  highways.  The  use  of  these  agencies 
entails  ui)on  human  life  and  property  some 
modicum  of  danger  which  human  skill  and 
foresight  cannot  prevoit,  and  which  must  be 
traced  to  inevitable  accident  These  dangers, 
inherent  in  the  most  careful  use  of  such 
agencies,  must  be  submitted  to  "in  order  that 
the  greater  good  of  the  public  be  conserved 
and  promoted."  The  care  with  which  the. 
law  reqnlres  the  conductors  of  electricity  to 
be  Insulated  and  placed  beyond  the  reach  of 
the  average  man  in  bis  customary  use  of  our 
streets  and  highways,  and  the  care  which 
the  law  exacts  of  those  who  use  steam  power 
to  maintain  properly  constructed,  equipped, 
and  Inspected  engines,  are  Indications  of  the 
rigid  adherence  by  the  law  to  that  salutary 
declaration  of  the  law  that,  to  use  the  lan- 
guage of  Chief  Justice  Stone,  "there  Is  a 
Umlt  to  this  duty  (on  the  part  of  the  citi- 
zen) to  yield,  to  this  claim  and  right  to  ex- 
pect and  demand.  *  •  •  'Slc  utere  tuo,' 
In  such  conditions,  Is  enjoined  by  social  ob- 
ligations and  by  law."  '  Tennessee  Coal,  Iron 
&  Railroad  Go.  y.  Hamilton,  100  Ala.  252, 
14  South.  167,  46  Am.  St  Rep.  4S. 

It  may  be  that  it  is  possible  for  a  magazine 
for  the  storage  of  large  quantities  of  dyna- 
mite and  powder  to  be  so  constructed  and 
operated,  at  places  similar  to  that  described 
In  the  complaint,  as  to  render  it  probably 
not  more  dangerous  to  surrounding  property 
and  to  the  lives  of  human  beings  than  a  sim- 
ilar magazine  would  be  situated  in  a  place 
not  so  exposed,  but  U  so,  the  defendant  has 
the  burden  of  so  showing.  Presumptively 
there  was  inherent  danger  in  the  place  men- 
tioned in  the  complaint. 

"Presumptions  arise  from  the  doctrine  of  prob- 
abilitiea.  The  future  Is  measured  by  the  past, 
and  presumptions  are  created  from  the  experi- 
ence of  the  past  What  has  happened  in  the 
East,  under  the  same  conditions,  will  probably 
appen  in  the  future,  and  ordinary  and  probable 
results  will  be  presumed  tu  take  place  until 
the  contrary  is  shown."  Judson  v.  CSiant  Pow- 
der Co.,  supra. 

That  the  defendant  was  unfortunate  in  the 
selection  of  the  place  for  its  magazine  we 
think  is  most  obvious,  and  we  unhesitatingly 
hold  that  the  tHlrd  count  of  the  complaint 
was  free  from  demurrer. 

3.  What  we  have  above  said  dlsirases  of 
the  assignments  of  error  based  upon  the  ac- 
tion of  the  court  below  in  overruling  the  de- 
murrer to  the  second  count  of  the  complaint 

4.  In  the  above  case  .of  Kinney  v.  Eoopman 


&  Oerdes,  this  court,  through  Coleman,  J., 
said: 

"We  are  of  the  opinion  that  a  count  prima 
facie  sufficientl.v  shows  a  want  of  due  care, 
which  charges  the  storing  of  large  quantities  of 
gunpowder  in  a  wooden  building  in  a  populous 
place  in  the  city  of  Cullman." 

In  the  above  case  of  Rudder  v.  Koopman  & 
Gerdes,  this  court,  through  Head,  J.,  said: 

"The  defendants  kept,  in  a  wooden  store,  in 
a  thickly  settled  portion  of  the  incorporated 
town  of  Cullman,  where  there  were,  in  proximi- 
ty, many  buildings  and  persons,  large  quanti- 
ties of  dynamite  and  gunpowder,  liable  to  ex- 
plode and  do  serious  injury  to  such  persons  or 
property.  It  did  explode,  by  the  burning  of 
the  house  in  which  it  was  kept  with  such  force 
and  violence  as  to  cast  fire  brands  several  hun- 
dred feet  and  destroy  the  property  of  the 
plaintiff.  Upon  proof  of  these  facts,  the  de- 
fendants are  responsiUe." 

[4]  While  In  count  6  the  plaintiff  alleges 
that  the  wooden  building  In  which  the  ex- 
plosives were  stored  was  "In  or  near  said 
town,"  It  also  alleges  that  it  was  "In  near 
proximity  to  many  buildings  and  persons," 
etc.  The  reason,  therefore,  of  the  rule  which 
was  declared  by  Mr.  Justice  Coleman  in  Kin- 
ney V.  Koopman  &  Gerdes,  supra,  and  by 
Mr.  Justice  Head  in  Rudder  ▼.  Koopman  & 
Gerdes,  supra,  applies  to  count  6.  For  this 
reason,  as  well  as  for  the  reasons  set  out  In 
section  1  of  this  opinion,  count  6  was  free 
from  demurrer. 

5.  We  see  bnt  little  substantial  difference 
between  count  6  and  counts  9,  10,  11,  and  12. 
They  come  directly  within  the  reason  of  the 
rules  above  announced,  and  the  demurrers  to 
these  counts  were  properly  overruled. 

[6]  6.  The  question  presented  by  the  de- 
murrers to  counts  13  and  14  Is  simply  this: 
Is  a  person,  under  the  law,  guilty  of  main- 
taining a  nuisance,  who  keeps  stored  In- 
definitely, In  a  thickly  settled  neighborhood, 
large  amounts  of  high  explosives,  which  are 
liable,  as  dynamite  is  liable,  to  explode  and 
do  serious  injury  to  surrounding  persons  and 
property,  provided  the  manner  of  such  keep- 
ing is  characterized  by  no  special  negligence? 

While  there  are  expressions  In  some  of  our 
older  cases  (see  Kinney  v.  Koopman  &  Gerdes, 
supra;  Rudder  v.  Koopman  &  Gerdes,  supra; 
Collins  T.  A.  O.  S.  R.  R.  Co.,  104  Ala.  390,  16 
Sonth.  140),  which  may  indicate  a  contrary 
view,  we  are  of  the  opinion  that  such  a  keep- 
ing is  in  fact  and  in  law  a  nuisance.  Lord 
Holt  was  right.  He  spoke  in  the  interest  of 
human  life  and  human  repose  and  the  rights 
of  private  property  when  he  said: 

"Though  gunpowder  be  a  necessary  thing  and 
for  the  defense  of  the  kingdom,  yet,  if  it  be 
kept  in  such  a  place  as  is  dangerous  to  the  in- 
habitants or  passengers,  it  will  be  a  nuisance." 

When  Lord  Holt  made  use  of  the  above  ex- 
pression, the  explosive  force  of  gunpowder 
was,  in  comparison  with  the  force  of  modern 
explosives,  as  was  the  speed  of  a  then  sailing 
vessel  to  the  speed  of  a  modem  hydroplane. 
While  modern  methods  of  preserving  these 
high  explosives  have  probably  improved,  we 
are  inclined  to  believe  that  many  of  the  opln- 
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Ions  of  common-law  Judges  on  the  subject 
now  In  hand  would  never  have  found  their 
way  Into  the  books,  if,  when  they  delivered 
those  opinions,  explosives  had  possessed  those 
highly  dangerous  qualities  which  now  belong 
to  them.  A  modern  bomb  possesses,  proba- 
bly, as  much  explosive  force  as  anciently  be- 
longed to  a  barrel  of  gunpowder,  and,  in  ap- 
plying the  rules  of  the  common  law  to  pres- 
ent conditions,  we  must  not  lose  sight  of  the 
real  reasons  which  underlie  those  rules  and 
apply  them  In  accordance  with  their  purpose 
rather  than  in  accordance  with  their  mere 
letter.  We  direct  attention  to  the  wording 
of  the  rule  as  we  deduce  It  from  what  we 
regard  as  the  sound  declaration  of  our  own 
cases  on  the  subject  and  from  what  we  re- 
gard as  the  rule  which  has  been  declared  by 
the  best  adjudicated  cases  in  other  states, 
viz.:  That  he  who  keeps  stored,  indefinitely. 
In  a  thickly  settled  neighborhood,  large 
amounts  of  high  explosives  which  are  liable, 
as  dynamite  or  gunpowder  or  other  high  ex- 
plosives are  liable,  to  explode  and  do  serious 
injury  to  surrounding  persons  and  property, 
is  guilty  of  maintaining  a  nuisance,  although 
the  manner  of  such  keeping  is  characterized 
by  no  special  negligence.  This  is  certainly 
the  holding  in  Rudder  v.  Koopman  &  Gerdes, 
supra,  and,  as  there  seems  to  be  doubt  upon 
the  subject,  we  might  as  well  now  definitely 
declare  the  rule.  This  rule,  by  its  terms,  ex- 
cludes the  idea  that,  if  explosives  are  not 
kept  in  such  large  quantities  In  a  thickly  set- 
tled community  as  to  do  serious  injury  to 
surrounding  persons  and  property  if  they 
explode  or  if  they,  although  in  such  large 
quantities,  are  not  kept  indefinitely  in  such 
community,  such  a  keeping  Is  a  nuisance.  In 
such  instances,  for  the  man,  who  keeps  or 
has  such  explosives  temporarily  in  his  pos- 
session, to  be  held  liable  for  Injuries  result- 
ing from  their  explosion,  there  must  be  shown, 
to  use  the  language  of  this  court  in  Rudder 
T.  Koopman  &  Gerdes,  supra,  "some  special 
negligence  in  the  manner  of  keeping  them." 
It  may  be  that  the  storage  for  indefinite 
periods  of  large  quantities  of  high  explosives 
in  a  thickly  settled  community  would  be  more 
convenient  to  their  owner  than  to  keep  them 
stored  elsewhere.  It  may  be  that  a  require- 
ment that  he  shall  keep  such  a  place  of  de- 
posit at  a  point  which  subjects  the  public  to 
less  danger  in  the  event  of  an  explosion  will 
entail  upon  him  some  inconvenience  and  ex- 
pense In  keeping  supplied,  at  his  place  of 
business,  with  his  usual  needs.  The  needs  of 
the  individual  must  give  way  to  the  higher 
demands  of  the  public  for  protection  against 
all  needless  possible,  not  probable,  sources  of 
danger  in  their  lives  and  in  their  property. 
It  is  the  public  demand,  not  the  mere  private 
need,  for  electric  lights,  electric  cars,  tele- 
phone and  telegraph  lines,  which  Justifies,  in 
the  sight  of  the  law,  the  imposition  upon  any 
human  being  of  the  slight  modicum  of  danger 


which  is  attendant  upon  tlie  maintenance  of 
electric  conductors  upon  our  streets  and  upon 
our  highways.  The  law  should  be  as  careful 
in  conserving  the  rights  of  the  public  In  the 
perfect  security  of  their  lives  and  property 
as  are  business  men  when  they  go  about  mak- 
ing their  investments.  We  hardly  think  a 
business  man  would  run  the  risk  of  placing  a 
handsome  edifice  by  the  side  of  a  magazine 
filled  with  high  explosives  If  he  could  find 
some  other  convenient  place  to  build  It,  or 
that  he  would  be  likely  to  take  such  a  place 
as  a  place  of  residence  for  himself  and  fami- 
ly. When  the  public  good  requires  the  use 
of  a  particular  force  which  possesses  inherent 
danger  to  the  public,  the  law  will,  under  ap- 
propriate safeguards,  permit  its  use,  although 
it  may,  now  and  then,  cause,  by  inevitable  ac- 
cident attendant  upon  its  use,  loss  of  life  or 
property.  It  will  not,  however,  to  suit  the 
mere  convenience  of  a  private  Individual,  per- 
mit him  to  keep  that  which,  because  of  Its 
dangerous  qualities,  is  fraught,  in  the  mere 
keeping,  with  grave  possible  dangers  to  tbe 
property  and  people  of  a  town  or  city,  In- 
definitely in  a  place  where.  If  an  explosion 
occurs,  the  public  will  be  the  sufferers.  If 
the  business  of  the  private  Individual  is  such 
as  to  require  the  use  of  danegrous  utiUties, 
the  law,  to  meet  the  requirements  of  his  busi- 
ness, permits  him,  under  restrictions,  to  use 
such  utilities,  but  it  will  not  i)ermit  him  to 
add  even  a  possible  danger  to  the  lives  and 
property  of  the  public  by  keeping  indefinite- 
ly, for  convenience  merely,  large  quantities 
of  high  explosives  in  such  a  place  as  that,  if 
an  explosion  occurs,  property  and  human  life 
will  probably  be  destroyed.  Rudder  v.  Koop- 
man &  Gerdes,  supra. 

In  our  opinion  counts  13  and  14  were  not 
subject  to  demurrer,  and  the  Judgment  of  the 
trial  court  is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McCLBLLAN  and 
SOMBIRyiLI/B,  JJ.,  concur. 

(IM  La.  SB) 

No.  20189. 

HILIi  T.  CAZd. 

(Supreme  Court  of  Louisiana.     Jan.  25,  19Ub 

Rehearing  Denied  Feb.  23,  1916.) 

(ByUaiu*  iy  the  Oourt.) 

Afpkal  akd  Ebbob  «=>162— DismssAii— Ao* 
quiesceifck  im  judqmbnt  —  husband  and 
Wife. 

Where  the  defendant  appealed  from  a  judg- 
ment decreeing  a  separation  from  bed  and  boara, 
and  ordering  the  sale  of  the  commanity  property 
for  the  purposes  of  effectioK  a  partition  between 
the  parties,  and  the  defendant,  during  its  pend- 
ency, accepted  her  share  of  the  proceeds  of  the 
sale  of  the  community  property,  keli,  that  she 
had  acquiesced  in  tbe  Judgment,  and  her  appeal 
must  be  dismissed. 

[Ed.  "Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  179,  981,  982,  984-890; 
Dec.  Dig.  ©=.162.] 
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Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parish  of  St  James;  Charles  T. 
Wortham,  Judge. 

Action  by  James  HIU,  husband,  against 
Mrs.  Marie  Gaze,  wife.  From  Judgment  for 
plaintiff,  defendant  appeals.  Appeal  dis- 
missed. 

Prentice  B.  Edrlngton,  Jr.,  of  New  Orleans, 
for  appellant.  Guion,  Lambremont  &  He- 
bert,  of  Lutcher,  for  appellee. 

On  Motion  to  Dismiss. 

LAND,  J.  In  this  cause  judgment  was  ren- 
dered In  favor  of  the  plaintiff  decreeing  a 
separation  from  bed  and  board,  and  a  disso- 
lution of  the  community  theretofore  existing 
between  the  parties,  and  a  partition  of  the 
community  property  by  Udtatlon.  The  de- 
fendant was  granted  a  devolutive  appeal  from 
the  judgment 

The  plaintiff  has  moved  to  dismiss  the  ap- 
peal on  the  ground  that  since  the  rendition  of 
the  judgment  the  defendant  has  acquiesced 
therein  by  voluntarily  participating  In  a  com- 
plete settlement  of  the  community  under  the 
terms  of  the  Judgment,  as  shown  by  copy  of 
notarial  act  annexed  to  the  motion.  The  re- 
citals of  this  act  show  that  the  community 
property  was  sold  for  cash  for  the  purposes 
of  effecting  a  partition;  that  the  notary  to 
whom  the  parties  had  been  referred  drew  up 
a  project  of  partition  showing  the  amount 
accruing  to  each  party;  that,  on  objection 
being  made  by  the  attorney  of  defendant  the 
proceedings  were  suspended  subject  to  the 
further  action  of  the  court;  but  that  later 
the  parties  themselves  signed  an  instrument 
as  follows,  to  wit: 

"The  parties  hereto  agree  to  accept  in  full 
settlement  of  their  respective  right  in  and  to 
the  above  partition  the  amounts  following: 

To  James  HUl.'. $266.07 

To  Mrs.  James  Hill 279.08 

— and  hereby  declare  themselves  satisfied  here- 
with and  acknowledge  receipts  of  said  amounts 
this  day  paid." 

The  party  against  whom  Judgment  has  been 
rendered  cannot  appeal,  "if  he  have  acqui- 
esced In  the  same,  by  executing  it  voluntari- 
ly." Code  Practice,  art.  567.  In  several  cas- 
es It  has  been  held  that  there  is  acquiescence 
where  the  judgment  is  partially  executed. 

In  Williams  v.  Duer,  14  La.  523,  the  plain- 
tiff partially  executed  the  Judgment  by  fur- 
nishing a  bond  of  Indemnity.  The  court  held 
that  he  bad  acquiesced  in  the  judgment  as 
a  whole.  See  to  same  effect  Williams  v.  Bank 
of  Louisiana,  7  Rob.  320,  and  Cobb  v.  Par- 
ham,  4  La.  Ann.  150.  In  Succession  of  De 
Egana,  18  La.  Ann.  59,  the  court  said: 

"It  cannot  be  controverted  that,  under  the 
laws  and  jurisprudence  of  this  state,  the  party 
who  voluntarily  executes,  either  partially  or  in 
toto,  a  judgment  rendered  for  or  against  him, 
or  who  voluntarily  acquiesces  in  or  ratifies  ei- 
ther partially  or  in  toto,  the  execution  of  that 
judgment,  is  not  permitted  to  appeal  from  it"- 
citing  authorities  supra  and  others. 


In  Flowers  v.  Hughes,  46  La.  Ann.  436,  16 
South.  14,  the  court  held  that  the  receipt  by 
the  appellant  of  a  portion  of  his  share  In  a 
partition  was  fatal  to  his  pending  appeal 
from  the  decree  of  partition,  although  in  re- 
ceiving the  money  he  reserved  his  right  of 
appeal. 

There  can  be  no  doubt  that  the  defendant 
acquiesced  In  that  part  of  the  decree  dlssolr- 
ing  the  community  and  ordering  a  partition 
of  all  of  Its  property. 

Having  acquiesced  In  a  portion  of  the  judg- 
ment the  defendant  lost  her  right  of  appeal 
from  the  Judgment  as  a  whole. 

The  argument  that  these  are  two  separate 
decrees  or  Judgments  is  without  force. 

"Separation  from  bed  and  board  carries  with 
it  separation  of  goods  and  effects."  Civil  Code, 
art  155. 

Hence  the  dissolution  of  the  community 
and  the  partition  of  its  effects  are  mere  legal 
consequences  of  the  separation  a  mensa  et 
thoro.  There  was  but  one  cause  of  action — 
that  is,  the  demand  for  a  separation — and 
the  other  relief  was  incidental  to  the  main  de- 
mand. In  accepting  her  share  In  the  parti- 
tion the  appellant  availed  herself  of  the  ben- 
efit of  the  decree  of  separation,  without  which 
there  could  have  been  no  partition. 

We  therefore  think  that  the  motion  to  dis- 
miss should  be  sustained. 

Appeal  dismissed, 

(136  La.  6Z7) 

No.  21009. 

STATE  V.  FULCO. 

In  re  STATE  ex  rel.  MABRY,  Dist  Atty. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1916. 

Rehearing  Denied  Feb.  23,  1916.) 

(SvUabut  Iv  the  Court.) 
Habeas   Cobpdb  €=»46— Jdbisdiction— Citt 

COHBT. 

The  city  court  of  the  city  of  Shreveport  is 
not  authorized  by  the  Constitution  or  by  stat- 
ute  to  issue  the  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor^ 
pus,  Cent  Dig.  {  36-;   Dec  Dig.  ®=>46.] 

Proceedings  by  the  State  against  Sam  Ful- 
co.  Fulco  was  released  under  a  writ  of 
habeas  corpus,  and  the  State,  on  the  rela- 
tion of  W.  A.  Mabry,  District  Attorney,  ap- 
plies for  certiorari,  prohibition,  and  manda- 
mus.   Order  of  release  set  aside. 

See,  also,  65  South.  240. 

Wm.  A.  Mabry,  Dist  Atty.,  of  Shreveport 
for  applicant  L.  C.  Blanchard,  of  Shreve- 
port City  Judge,  pro  se. 

SOMMERVILLE,  J.  The  writ  of  habeas 
corpus  la  a  well  recognized  and  established 
process,  resting  upon  constitutional  and  stat- 
utory provisions.  The  state  Constitution  pro- 
vides for  the  issuance  of  the  writ  as  an 
existing  remedy  in  the  cases  to  which  It 
properly  applies,  and  designates  the  courts 
I  which  may  use  It.     The  dty  court  of  the 
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cit7  of  Shreveport  was  created  by  Act  No. 
103  of  1898,  p.  129.  This  act,  and  the  article 
of  the  Constitution,  No.  96,  which  authorized 
the  establishment  of  the  court,  do  not  confer 
upon  that  tribunal  the  right  or  power  to 
issue  the  writ  of  habeas  corpus;  and  there- 
fore it  has  not  the  right  or  power. 

The  supervisory  authority  of  the  Supreme 
Court  was  properly  invoked  in  this  case. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  order  issued  by  the  respond- 
ent Judge,  releasing  Sam  Fulco  from  the 
custody  of  the  sheriff  under  the  writ  of 
habeas  corpus  applied  for  by  him,  be  annulled 
and  set  aside. 


03e  I<a.  62S) 

No.  20935. 

STATE  V.  SYA8. 

In  re  STAS. 

(Supreme  CJourt  of  Louisiana.     Jan.  ll.  1916. 
Rehearing  Denied  Feb.  23,  1915.) 

(SvHaiui  hy  Editorial  Staff.) 

1.  Cbiminal  Law  iS=»13— Sanitakt  Requia- 
TioN — Definition  of  Offknsk — Validitt  oj" 
Statute. 

Act  No.  173  of  1912,  §  2,  amending  Act  No. 
192  of  1898,  §  7,  authorizing  municipal  boards 
of  health  to  pass  health  and  sanitary  ordinances 
for  the  disposition  of  fiecal  matter,  and  prescrib- 
ing a  penalty  for  violation  of  such  ordinances, 
sufficiently  defines  the  offense  to  be  created. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $$  13, 14 ;  Dec.  Dig.  «=>13.] 

2.  CONSTITOTIONAL   LAW    «=963— DELEGATION 

OF  Power— Municipal  CoapoBATioN»— San- 

ITABT  OBDINANCE— VAUDITT  OF  STATUTE. 

Act  No.  173  of  1912,  {  2,  amending  Act  No. 
192  of  1898,  §  7,  authorizing  municipal  boards 
of  health  to  pass  sanitary  ordinances  for  dis- 
position of  ^ecal  matter,  and  prescribing  a 
penalty  for  any  violation  of  such  ordinances,  is 
not  invalid  because  it  denounces  a  penalty  for 
an  offense  not  created  by  itself  but  to  be  created 
thereafter  by  one  of  its  governmental  agencies. 
[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §g  108-114 ;   Dec.  Dig.  «=363.] 

3.  Constitutional  Law  <S=»299— Dus  Pbo- 
0ES8  OF  Law— Ikpbisonmeni  fob  Debt— 
Sanitary  Kequlations. 

An  ordinance  which  was  enacted  under 
authority  of  Act  No.  173  of  1912,  {  2,  amending 
Act  No.  192  of  1898,  {  7,  and  provided  that 
fiecal  matter  should  be  taken  care  of  by  the 
sanitary  force,  and  fixed  a  charge  of  60  cents 
per  month  for  such  service  for  each  fanuly,  pay- 
able each  month  in  advance,  and  imposed  a  fine 
or  imprisonment  for  violation  of  the  ordinance, 
did  not  amount  to  using  criminal  process  or  im- 
prisonment for  enforcing  the  payment  of  a  civil 
obligation,  in  violation  of  Const,  art.  2,  or  of 
Const.  U.  S.  arts.  5,  14. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  §$  851,  852,  858-862,  867-869 ; 
Dec.  Dig.  <8=>299.] 

Felicia  Syas  was  convicted  of  violating  a 
dty  ordinance,  and  applies  for  certiorari  and 
prohibition.    Application  denied. 

P.  S.  Pugh  and  L.  H.  Pugh,  both  of  Crow- 
ley, for  applicant  Harry  W.  Gueno,  of  Crow- 
ley for  respondent. 


PROVOSTY,  J.  Section  7  of  Act  No.  192  of 
1898,  as  amended  by  Act  No.  173,  p.  313,  S  2,  of 
1912,  gives  authority  to  municipal  boards  of 
health  to  pass  health  and  sanitary  ordinances 
for  the  disposition  of  faecal  matter,  and  pre- 
scribes a  penalty  of  not  less  than  $10  and  not 
more  than  $25,  or  imprisonment  for  not  more 
than  30  days,  or  both  said  fine  and  imprison- 
ment, for  any  violation  of  such  ordinances. 

In  pursuance  of  this  authority  the  board  of 
health  of  the  city  of  Crowley  adopted  an  ordi- 
nance forbidding  open  closets  and  establish- 
ing a  bucket  system,  providing  a  vidangeur 
service  for  the  periodical  emptying  and  disin- 
fecting of  the  buckets,  fixing  a  charge  of  50 
cents  per  month  for  such  service  for  each 
family,  payable  each  month  in  advance  not 
later  than  ten  days  after  the  first  of  the 
month,  and  imposing  a  flue  of  not  less  than 
$2.50  and  not  more  than  $25,  or  imprisonment 
at  the  discretion  of  the  court,  for  a  violation 
of  the  ordinance. 

The  relator  was  prosecuted  under  this  ordi- 
nance, and  was  sentenced  to  pay  a  fine  of  $10, 
or  20  days'  imprisonment  This  sentence  was 
based  not  on  the  ordinance,  but  on  the  statute ; 
the  ordinance,  in  so  far  as  imposing  a  penal- 
ty, was  held  to  be  unauthorized  and  nulL 

[1,  2]  Relator  contends  that  by  sold  statute 
the  Legislature  has  undertaken  to  do  a  thing 
it  cannot  do,  namely,  denounce  a  penalty  for 
an  offense  not  created  or  defined,  by  itself, 
but  to  be  created,  or  defined,  thereafter  by 
one  of  its  governmental  agencies. 

The  statute  in  effect  says  that  whoever 
shall  violate  an  ordinance  of  the  board  of 
health  shall  be  punished  thus  and  so.  The 
offense  consists  in  the  violation  of  an  ordi- 
nance of  the  board  of  health.  We  do  not  aee 
what  further  definition  than  this  could  be 
necessary.  The  question  of  whether  the  Leg- 
islature may  denounce  a  penalty  for  the  vio- 
lation of  the  rules  and  regulations  which  it 
authorizes  one  of  its  governmental  agencies 
to  make  was  considered,  and  decided  afflrma- 
Uvely,  in  U.  S.  v.  Grimaud,  220  U.  S.  506,  31 
Sup.  Ct  480,  65  L.  Ed.  563,  and  Light  v.  U.  S, 
220  n.  S.  623,  31  Sup.  Ct  486,  65  L.  Ed.  67a 

[3]  Next  it  is  contended  that  the  operation 
of  said  ordinance  in  conjunction  with  said 
statute  amounts  to  using  criminal  process,  or 
imprisonment,  for  enforcing  the  payment  of 
a  civil  obligation ;  and  that  the  doing  of  this 
is  in  violation  of  article  2  of  the  state  Consti- 
tution and  of  articles  6  and  14  of  the  federal 
Constitution. 

This  60  cents  per  month  Is  not  a  dvll  obli- 
gation ;  It  Is  the  cost  of  removing  and  disin- 
fecting the  bucket  of  relator's  premises  at  the 
periods  fixed  in  the  ordinance.  Instead  of 
Imposing  this  sanitary  measure  upon  relator 
herself,  the  ordinance  provides  that  it  shall 
be  attended  to  directly  by  the  board  of  health 
through  its  vidangeur  force,  and  that  the  re- 
lator shall  defray  the  cost  of  this  service  by 
means  of  this  monthly  payment    If  the  fail- 
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ore  of  the  lelator  to  attend  to  tfala  sanitary 
measure  might  have  been  made  punishable 
by  imprisonment,  we  see  no  good  reason  wby 
her  failure  to  perform  the  equivalent,  namely, 
paying  this  cost,  should  not  be  thus  punlsh- 
ablfe  And  If  the  board  of  health  deemed  It 
to  be  In  the  public  Interest  that  this  sanitary 
measure  should  be  attended  to  directly  by 
the  public  authorities.  In  order  to  Insure  its 
being  properly  done,  we  do  not  discover  in 
the  matter  anything  but  a  mere  ordinary  ex- 
ercise of  the  police  power. 

The  next  contention  is  that  the  said  charge 
is  unreasonably  large.  Whether  it  is  so  or 
not  was  a  matter  for  evidence ;  and  none  was 
offered  on  that  point. 

The  next  contention  Is  that  only  two  of  the 
five  members  of  the  board  of  health  voted  for 
said  ordinance;  and  that  therefore  it  was 
never  adopted.  There  is  an  admission  to  the 
contrary  in  the  record.  And  the  same  admis- 
sion covers  and  refutes  the  contention  that 
said  ordinance  was  never  promulgated. 

The  order  nisi  herein  Is  therefore  recalled, 
and  the  present  application  Is  now  denied  at 
the  cost  of  the  relator. 


(136  La.  631) 

No.  19830. 

HAUILTON  y.  MOORB. 

In  re  MOORB. 

.(Supreme  Court  of  Louisiana.     June  80,  1914. 
On  Rehearing,  Feb.  23,  1916.) 

(Bvilabut  hf  BUtorM  Staff.) 

1.  Husband  awd  Wun  €=>162— Wira'B  SlP- 
AJiATS  EsTAiK— Debts  or  Husband. 

A  contract  by  which  a  married  woman  seeks 
to  bind  her  separate  property  for  a  debt  of  her 
husband  is  null,  no  matter  what  its  form 
may  be. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  |§  596-G02 ;  Dec.  Dig.  ®=»152.] 

2.  MoBTOAOss  ®=>87  —  Abbolcte  Deed  as 

MOBTOAOB— FaBOL  EVIDENCE. 

Parol  evidence  may  be  introduced  by  a 
wife  to  show  that  a  sale  of  her  separate  proper- 
ty, absolute  on  its  face,  was  in  fact  a  mortgage 
to  secure  a  debt  of  her  husband. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  97-107 ;   Dec.  Dig.  ®=>37.] 

8.  LrMTTATioN  or  Actions  «=»44— Pbescbip- 
TioN— Sale  of  Lands— Validity  —  Vbndob 
IN  Possession. 

Prescription  does  not  mu  against  an  action 
or  exception  attacking  the  validity  of  a  sale  of 
land,  where  the  vendor  was  at  all  times  in  pos- 
session of  the  land. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  8§  220-230,  232;  Dec.  Dig. 
«=944.] 

On  Rehearing. 

4.  Husband  and  Wife  <8=202— Wife's  Sepa- 
BATE  Estate — Debts  of  Husband. 

Where  a  wife  sells  her  separate  property, 
receives  the  price,  and  with  it  pays  her  hus- 
band's debts,  the  purchaser  acquires  a  valid 
title. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  737,  945;  Dec:  Dig.  «=> 
202.] 


S.  Limitation  or  Actions  «=99!(— Pbesobip- 
TioN  —  Void  Convbtancb  —  Accrual  of 
Right  of  Action. 

Where  a  wife  did  not  know  that  the  instru- 
ment she  signed  was  a  sale,  but  thought  it  a 
mortgage,  the  purchaser  is  not  protected  by  the 
prescription  of  5  or  10  years  against  an  action 
of  nullity  by  the  plaintiff  in  possession. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ${  337,  473,  474 ;  Dec  Dig. 
®=»95.] 

Monroe,  O.  J.,  dissenting. 

Certiorari  to  Court  of  Appeal,  Parish  of 
Union. 

Certiorari  by  George  W.  Moore,  to  review  a 
Judgment  of  the  Court  of  Appeals,  parish  of 
Union,  which  afflrmed  a  Judgment  for  the 
plaintiff  in  an  action  by  Mrs.  Barbara  D. 
Hamilton  against  George  W.  Moore.  Judg- 
ment of  the  Court  of  Appeals  affirmed  on 
original  hearing  and  on  rehearing. 

J.  Burrough  Crow,  of  Farmerville,  for 
applicant  Sbolars,  Elder  &  Benolt,  of  Mon- 
roe, for  respondent 

PK0V08TX,  J.  Plaintiff  anes  to  have  a 
cash  sale,  absolute  on  its  face,  made  by  her 
to  the  defendant,  of  Improved  real  estate  de- 
creed to  have  been  a  contract  of  security  for 
a  debt  of  her  husband,  and  as  such  null,  and 
to  have  the  Inscription  of  same  in  the  book 
of  conveyances  of  the  clerk's  office  erased. 

She  does  not  aUege  error,  nor  fraud,  nor 
marital  coercion,  nor  inadequacy  of  price, 
but  simply  that  the  real  nature  of  the  con- 
tract was  as  Just  stated,  and  that  she  con- 
tinued In  possession  and  has  done  so  up  to 
the  present  time. 

[1]  An  exception  of  no  canse  of  action 
was  filed,  and  of  course  was  properly  over- 
ruled, since  any  contract  by  which  a  married 
woman  may  have  sought  to  bind  her  prop- 
erty for  a  debt  of  her  husband  is  null,  no 
matter  what  Its  form  may  be. 

The  district  court  and  the  Court  of  Ap- 
peals found  the  facts  to  have  been  as  stated 
by  plaintiff,  and  gave  Judgment  In  her  favor. 

[2  J  This  proof  was  made  by  oral  evidence. 
Defendant  objected  to  it  on  the  ground  that 
It  varied  and  contradicted  the  written  act 
of  sale.  In  Leblanc  v.  Bouchereau,  16  La. 
Ann.  11,  where  the  same  objection  was  made 
in  a  similar  suit,  the  court  said: 

"This  is  not  an  action  to  annul  a  simulated 
conveyance;  but  one  to  declare  invalid  a  con- 
tract, in  appearance  legal  and  binding,  but  cover- 
ing a  violation  of  a  prohibitory  law.  It  is  well 
settled  that  incapacitated  persona,  when  seeking 
to  be  relieved  from  the  effects  of  engagements, 
contracted  by  them  in  fraudem  legis,  are  entitled 
to  show  the  real  nature  of  the  transaction" — 
citing  Thlbodeaux  v.  Herpin,  6  La.  Ann.  578, 
where  the  right  of  a  married  woman  to  prove 
by  parol  that  an  absolute  sale  made  by  her 
to  a  third  person  was  a  disguised  donation  to  her 
husband,  was  recognized. 

In  Chaffe  &  Bro.  v.  Oliver,  33  La.  Ann. 
1008,  where  parol  evidence  was  offered  by 
a  married  woman  to  show  the  true  character 
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of  a  mortgage  given  by  her  for  a  debt  of  ber 
huaband,  as  she  alleged,  the  court  aald: 

"She  is  not  confined  to  counter  letters  and  in- 
terrogatories on  facts  and  articles,  but  may  re- 
sort to  parol  evidence." 

Douglass  T.  Douglass,  61  La.  Ann.  1456,  26 
South.  546,  Is  another  case  of  an  absolute 
sale  the  true  nature  of  which  the  wife  was 
allowed  to  show  by  parol.  A  large  number 
of  cases  are  there  cited,  and  the  rule  on  this 
point  Is  authoritatively  announced.  Cald- 
well V.  Trezevant,  111  La.  410,  35  South.  619. 

[3]  The  sale  was  made  in  1882,  and  this 
suit  was  instituted  in  1911,  and  defendant 
pleaded  prescription  of  plaintiff's  right  of 
action.  But  prescription  does  not  run 
against  the  party  In  possession.  "Quae  tem- 
poralla  ad  agendum  perpetua  sunt  ad  exdp- 
lendum."    Hennen  Dig.  p.  1235,  Nos.  5,  7,  8. 

"This  rule,"  said  this  court  in  Delahoussaye  v. 
Dumartrait,  16  La.  91,  "which  is  derived  from 
the  Roman  jurisprudence,  has  often  been  im- 
properly applied,  and  made  to  cover  direct  de- 
mands under  the  name  and  form  of  exceptions. 
It  is  now,  however,  well  understood  to  exist  only 
in  favor  of  a  defendant  in  the  possession  or  ex- 
ercise of  the  property,  right,  or  position  at- 
tempted to  be  taken  from  him.  If,  for  instance, 
a  vendor  is  left  in  possession  of  property  after  a 
sale  of  it  which  might  have  been  annulled  on  the 
score  of  lesion,  he  may  remain  silent  as  to  this 
defect  in  the  contract,  and  reserve  to  himself  the 
right  of  pleading  the  nullity  of  the  sale,  by  way 
of  exception,  whenever  he  shall  be  sued  by  the 
purchaser  for  the  delivery  of  the  property;  un- 
til then  be  has  no  interest  to  bring  a  suit;  he 
might  consider  the  contract  as  a  nullity,  and  be- 
lieve that  the  purchaser  will  never  call  for  its 
execution;  hence  the  maxim,  'Posidenti  non 
competit  actio  sed  exceptio.'  If,  on  the  contrary, 
such  a  vendor  had  delivered  the  property,  and 
suffered  the  purchaser  to  remain  in  possession  a 
length  of  time  sufficient  for  the  prescription  of 
the  action  of  rescission,  he  could  not  afterwards, 
by  bringing  a  petitory  action,  thus  compel  the 
purchs-rfir  to  produce  his  title,  and  then  by  way 
of  exception  ask  for  its  nullity  or  rescission." 

_  Defendant  also  pleaded  estoppel ;  but  it 
iB  too  well  settled  to  need  citation  of  author. 
Ity  that  estoppel  has  no  application  to  the 
case  of  a  married  woman  seeking  to  be  re- 
lieved from  contracts  of  security  for  a  debt 
of  her  husband. 
Judgment  alUrmed. 

On  Rehearing. 

O'NIELL,  J.  [4]  If  the  plaintiff  had  sold 
ber  paraphernal  property,  received  the  price, 
and  with  It  paid  her  husband's  debts,  the 
purchaser  of  her  property  would  have  a  val- 
id title.  But  he  has  admitted  In  his  tes- 
timony that  he  had  no  negotiations  whatever 
with  Mrs.  Ea.milton;  that  he  bought  the 
property  to  accommodate  Mr.  Hamilton,  to 
enable  him  to  pay  certain  judgments  which 
had  been  rendered  against  him ;  that,  when 
the  deed  was  prepared  and  l>efore  it  was  sign- 
ed, he  paid  the  |400  to  Mr.  Hamilton,  and 
only  knew  that  Mrs.  Hamilton  would  sign 
the  deed  because  Mr.  Hamilton  told  him  she 
would.  He  (defendant)  then  went  with  Mr. 
Hamilton  to  the  latter's  residence.  Mr. 
Hamilton  went  Into  the  room  where  his  wife 


was,  and  after  a  while  returned  wttb  ber, 
and  she  signed  the  Instrument.  The  proper- 
ty was  the  plaintiff's  home,  and  she  and  her 
husband  and  children  continued  to  occupy 
It  as  such  after  as  before  the  deed  was  sign- 
ed. The  defendant  admits  that  Mr.  Hamil- 
ton continued  paying  the  taxes  on  the  prop- 
erty until  his  death;  and  there  is  no  contra- 
diction of  the  evidence  that  Mrs.  Hamilton 
has  paid  the  taxes  regularly  since  ber  bus- 
band's  death. 

[6]  The  defendant  offered  no  evidence  to 
corroborate  bis  testimony  that  he  paid  the 
$400  to  Mr.  Hamilton,  nor  to  corroborate  hia 
statement  that  Mr.  Hamilton  paid  him  rent 
at  $50  a  year.  He  testified  that  be  advanc- 
ed Mr.  Hamilton  on  bis  crops,  and  that  the 
latter  owed  him  between  $700  and  $S00  at 
the  time  of  Mr.  Hamilton's  death.  Hence  It 
Is  not  satisfactorily  shown  that  the  financial 
transactions  between  the  defendant  and  Mr. 
Hamilton  amounted  to  anything  more  than 
debits  and  credits  on  the  defendant's  books, 
of  which  Mrs.  Hamilton  had  no  knowledge. 

When  the  witness  Anderson  had  closed  his 
negotiations  with  Mrs.  Hamilton  for  the  pur- 
chase of  the  timber  on  this  land,  be  ex- 
amined the  records,  learned  that  the  title 
stood  in  the  name  of  the  defendant,  and  so 
Informed  the  plaintiff.  Her  immediate  de- 
mand upon  the  defendant  to  reconvey  the 
property  to  her  and  ber  prompt  action  to  an- 
nul the  deed  are  in  consonance  with  all  the 
evidence  that  she  did  not  know  she  had  sign- 
ed a  conveyance  of  her  property  to  Mr.  Moore 
until  Mr.  Anderson  discovered  It  and  inform- 
ed ber. 

Under  these  circumstances,  the  defendant 
Is  not  protected  by  the  prescription  of  5  or 
10  years  against  the  action  of  nullity  by  the 
plaintiff  in  possession.  She  had  no  knowl- 
edge of  the  character  of  the  deed  and  did 
not  ratify  it,  either  expressly  or  tacitly,  after 
her  husband's  death.  The  decisions  cited 
by  defendant's  counsel  In  the  cases  of 
Vaughan  v.  Christine,  3  La.  Ann.  328,  La- 
fitte  V.  Delogny,  33  La.  Ann.  659,  Brownson 
V.  Weeks,  47  La.  Ann.  1042,  17  South.  489. 
Munholland  v.  Fakes,  111  La.  931,  35  South. 
983,  Doucet  v.  Fenelon,  120  La.  18,  44  South. 
908,  and  Hamilton  v.  Hamilton,  130  La.  302, 
57  South.  935,  are  founded  upon  facts  Mitire- 
ly  different  from  the  present  case  and  have 
no  application  here. 

The  decree  heretofore  rendered  In  this 
case  is  reinstated  and  made  the  final  judg- 
ment herein. 

MONBOB,  0.  J.,  dissents  and  bands  down 
reasons.  PBOVOSTY,  J.,  concurs,  and 
tiands  down  a  separate  opinion. 

Statement  of  the  Case. 

MONROE,  C.  J.  (dissenting).  The  material 
allegations  of  the  petition  whereby  tbls  suit 
was  begun  are  as  follows: 

"That,  on  the  23d  day  of  June,  1882.  petition- 
er, with  the  assistance  and  authorizatioD  d  her 
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hasband,  William  H.  Hamilton,  now  deceased, 
executed  an  act  nnder  private  signature,  pur- 
porting to  sell  to  George  W.  Moore  a  certain 
tract  ot  land  •  •  •  for  $400  in  cash.  •  •  • 
That,  in  truth  and  in  fact,  petitioner  did  not 

•  •     •    sell  or  convey  the    ♦    •     •    property 

•  •  •  by  said  purported  act  of  sale,  «  *  * 
but  still  owns  and  is  in  the  actual  possession  ol 
said  property,  and  has  so  owned  and  possessed 
the  same  continuously  ever  since  a  date  long  prior 
to  said  purported  act  of  sale.  That  the  real  cause 
and  consideration  for  which  petitioner  executed 
■aid  purported  act  of  sale  was  the  loan  of  a  cer- 
tain sum  of  mone^  by  the  said  George  W.  Moore 
to  petitioner's  said  husband,  to  secure  the  pay- 
ment of  which  petitioner  was  induced  to  execute 
aaid  purported  act  of  sale,  which  was  designed 
and  intended  by  petitioner  and  her  said  husband 
and  by  the  said  George  W.  Moore  only  'as  a  mort- 
gage on  the  above  described  property  and  to 
have  no  other  effect  than  to  secure  the  payment 
of  said  loan.  That  said  purported  act  of  sale, 
as  well  as  the  mortgage  that  said  act  was  in- 
tended to  give,  was,  and  is,  absolutely  null  and 
void,  ab  initio,  for  the  reason  that  petitioner 
could  not  lawfully  mortgage  her  said  separate 
property  to  secure  her  husband's  debts  in  the 
manner  attempted  in  said  act.  That  after  the 
execution  of  said  purported  act  of  sale,  peti- 
tioner's said  husband,  before  his  death,  fully  re- 
paid and  discharged  the  above-mentioned  loan  of 
money  and  all  other  indebtedness  owing  by  him 
to  the  said  George  W.  Moore,  so  that  the  mort- 
gage which  said  act  was  intended  to  give,  even  if 
legal    and    valid,    was   extinguished    and    ceas- 

"That,  even  if  said  mortgage  had  been  legal 
and  valid,  and  even  if  the  indebtedness  secured 
thereby  had  never  been  paid,  said  mortgage  and 
said  indebtedness  have  been  prescribed  by  the 
prescription  of  3,  5,  and  10  years,  which  petition- 
er now  specially  pleads  as  a  release  therefrom. 

•  •      *      Wherefore,    petitioner    prays    that 

•  •  •  George  W.  Moore  be  duly  cited,  •  *  • 
and,  after  due  proceedings,  that  there  be  judg- 
ment, *  *  *  decreeing  the  purported  act  of 
sale  •  •  •  to  be,  not  an  act  of  sale,  but 
merely  an  act  intended  to  mortgage  the  property 
therein  described  to  secure  a  loan  of  money, 
made  by  the  said  George  W.  Moore,  to  petition- 
er's said  husband ;  further  decreeing  said  act 
and  the  mortgage  which  said  act  was  mtended  to 
give  to  be  absolutely  null  and  void  ab  initio; 

•  *  *  further  decreeing  the  indebtedness 
which  said  act  was  intended  to  secure  to  have 
been  fully  paid  and  satisfied;  further  decree- 
ing said  indebtedness,  if  not  paid,  to  have  been 

Srescribed,  *  •  *  and  said  mortgage^  even 
valid,  to  have  been  prescribed;  ordering  that 
said  purported  act  of  sale  be  canceled  and  erased 
from  the  records  t  *  *  *  and  condemning  the 
said  George  W.  Moore  to  pay  all  costs." 

Defendant  filed  ezceptlonB  of  no  cause 
of  action,  estoppel,  and  prescription,  and  an- 
swered, affirming  the  verity  of  the  contract 
of  sale,  as  evidenced  by  the  Instrument  at- 
tacked by  plaintiff,  further  alleging  that  he 
allowed  William  H.  Hamilton  and  his  wife, 
plaintiff  herein,  to  remain  on  the  property  In 
consideration  of  an  annual  rental  of  $50, 
which  was  paid  by  said  Hamilton  up  to  the 
time  of  his  death,  and  that  thereafter  he 
demanded  rent  from  plaintiff,  but  that  she 
has  neglected  to  pay  the  same,  and  that  he 
has  allowed  her  to  remain  upon  the  proiperty 
from  a  feeling  of  compassion  for  the  widow 
of  his  relative  and  friend,  and  to  pay  the 
taxes  as  part  consideration  for  Its  use,  but 
that  he  Is  now  entitled  to,  and  demands,  rent, 
at  tb*  rate  of  $60  per  annum.    He  further 


alleges  that  plaintiff  has  never  set  np  the 
claim  which  she  now  advances  until  recently, 
and  since  tlmtier  buyers  have  been  making 
offers  for  old  field  timber  on  the  land,  and 
that  she  has  been  influenced  to  bring  this 
suit  by  her  son,  or  sons,  who  think  they 
will  profit  thereby. 

As  stated  in  the  opinion  heretofore  handed 
down  by  this  court,  plaintiff  "does  not  al- 
lege error,  nor  fraud,  nor  marital  coercion, 
nor  Inadequacy  of  price,"  to  which  it  may  be 
added  that,  so  far  from  making  those  allega- 
tions, or  either  of  them,  she  alleges  aflirma- 
tlvely  that  she  executed  the  particular  con- 
tract evidenced  by  the  instrument  signed  by 
her,  but  that  "the  real  cause  and  considera- 
tion •  •  •  was  the  loan  of  a  certain  sum 
of  money,  •  •  ♦  to  secure  the  payment 
of  which  petitioner  toot  induced  to  execute 
said  purported  act  of  sale,  which  was  design- 
ed and  intended  by  petitioner  and  her  said 
husband,  and  by  the  said  George  W.  Moore 
as  a  mortgage." 

In  other  words,  the  allegation  is,  not  that 
she  was  induced  to  execute  an  act  of  sale, 
in  the  belief  that  It  was  an  act  of  mortgage, 
but  that  she  executed  such  an  act  knowing 
it  to  be  an  act  of  sale,  and  yet  designing 
and  Intending  that  It  should  operate  as  a 
mortgage  to  secure  a  debt  of  her  husband. 
Plaintiff  has  testified  (subject  to  defendant's 
objection,  that  she  had  not  alleged  undue 
marital  influence) ;  that  unwillingly  and  un- 
der the  direction  of  her  husband  she  .signed 
a  "paper,"  whlcji  was  not  read  to  her,  but 
which  she  admits  was  the  deed  here  in  ques- 
tion. She  was  then  asked,  "Did  you  and  Mr. 
Moore  make  any  trade  of  any  sort  with  ref- 
erence to  this  land?"  which  was  objected  to 
as  not  beat  evidence  and  an  attempt  to  prove 
title  to  real  estate  by  oral  testimony,  and 
was  admitted  "subject  to  objection";  the 
note  of  evidence  containing  the  entry,  "Same 
objection  and  ruling  to  apply  to  all  testi- 
mony of  like  nature  hereinafter  sought  to  be 
Introduced,"  and  no  further  objection  or  rul- 
ing being  shown. 

Plaintiff  further  testified  that  they  (she 
and  her  husband  and  family)  remained  in 
possession  of  the  land,  that  her  husband  paid 
no  rent,  and  that  she  paid  none  after  hla 
death;  that  he  during  his  life,  and  she 
afterwards,  paid  the  taxes;  that  her  husband 
told  her  that  he  and  defendant,  one  night  at 
defendant's  house,  had  burned  up  the  deed 
in  question,  and  told  her  Just  before  his 
death  that  the  loan  for  the  security  of  which 
the  deed  had  been  executed  had  been  paid; 
that  she  did  not  know  that  It  was  "in  this 
shape"  until  she  was  so  informed  by  Mr. 
Anderson  (who  gave  her  the  information 
shortly  before  the  institution  of  this  suit); 
that  defendant  told  her  twice  that  "he  had 
nothing  In  the  world  against  my  [her]  land"; 
that  'it  waa  all  done  away  with";  that  "he 
had  no  claim  against  me  [her]"  at  all.  '^* 
told    me   [her]    that    afterwards,    since   my 
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iber]  bnsband'B  death.**  Question,  by  defend- 
ant's counsel: 

"You  don't  recall  a  single  instance  where 
fou  or  your  husband  paid  Mr,  Moore  any  mon- 
ey back  on  this  alleged  mortgage?  A.  I  had 
nothing  at  all  to  do  with  it.  (By  plaintiff's 
counsel.)  Q.  The  defendant's  counsel  asked 
you  about  bow  you  knew  that  your  husband 
had  paid  up  his  debts.  I  wish  you  would  state 
what  Mr.  Moore  said  to  you,  if  anything,  to 
make  you  think  so.  *  *  *  A.  Told  me  that  he 
didn't  have  a  thing  in  the  world  against  me,  that 
I  didn't  owe  him  anything,  and  that  was  one 
reason  why  I  thought  I  was  out  of  debt.  I 
had  been  paying  my  taxes  and  trying  to  keep 
out  of  debt.  Q.  What  did  you  know  about  your 
husband  paying  Mr.  Moore  rent  with  pork  or 
yearlings?  A.  I  haven't  any  recollection  of 
anything  at  all.  (Cross-examined.)  Q.  Do  yon 
remember  his  ever  transferring  any  cattle  or 
pork?  A.  No,  sir.  Of  course  the  cattle  belong- 
ed to  me,  and  I  always  managed  it.  Q.  Don't 
have  any  recollection?  A.  No,  sir.  Q.  lour 
husband  managed  your  affairs?    A.  Yes,  sir.*' 

Plaintiff  did  not  testify  that  she  made  any 
objection,  in  tbe  presence  of  the  defendant, . 
to  signing  the  deed,  nor  did  she,  at  any  time, 
say  that  her  husband,  or  the  defendant,  tx)ld 
her  that  the  instrument  was  an  act  of  mort- 
gage and  not  of  sale,  or  that  It  was  to  oper- 
ate  as  a  mortgage,  or  even  that  she  then 
so  believed.  The  Instrument  Itself  is  short, 
plainly  written,  and  in  general  appearance 
rather  resembles  a  common-law  deed.  Fart 
of  plalntilTB  testimony  reads  as  follows: 

"Q.  You  understood  that  you  were  signing  a 
deed  when  you  were  signing  this  instrument? 
A.  No,  sir  [referring  to  her  husband]  just  called 
me  in,  and  I  told  him  I  didn't  want  to  sign  it 
—I  knew  how  the  mone;^  waii  going  for  whisky, 
and  I  didn't  want  to  sign  it.  I  tried  to  talk 
him  out  of  it,  but  I  went  in  after  he  made  me." 

From  which  and  other  evidence  It  appears 
that  whatever  objection  plaintiff  may  have 
made  was  made  out  of  the  presence  of  de- 
fendant Plaintiff  offered  no  tax  receipts 
and  adduced  no  t^tlmony  to  show  that  dur- 
ing tbe  26  years  between  the  date  of  the 
registry  of  the  deed  and  the  date  of  tbe 
Institution  of  this  suit  the  property  was  not 
assessed,  according  to  law,  In  the  name  of  de- 
fendant, as  the  registered  owner. 

William  Anderson  (called  by  plaintiff)  tes- 
tified In  part  as  follows: 

"I  had  bought  timber  for  the  Summit  lium- 
b«r  Company  from  Mrs.  Hamilton  on  this  land. 

*  •  ♦  On  this  land  in  question  in  this  suit 
In  examining  the  title,  I  found  that  the  owner 
of  record  was  G.  W.  Moore.  I  went  then  and 
saw  Mrs.  Hamilton  and  told  her  about  it,  and 
at  her  request  I  went  to  see  Mr.  Moore,  to  see 
if  be  would  make  a  deed  back  to  Mrs.  Ham- 
ilton. He  refused  to  do  so,  and  claimed  that 
he  had  loaned  Mr.  Hamilton  money,  and  it  bad 
not  all  been  repaid,  and  that  was  about  all  the 
conversation.  Q.  Did  he  say  that  to  you  in 
that   conversation — that   the   deed    in   question 

*  *  *  was  taken  to  secure  a  loan  of  money? 
A.  He  stated  that  it  was  taken  to  secure  a  loan 
of  money,  and  said  that  this  money  was  for 
the  purchase  price  of  this  Scott  place;  said  it 
had  not  all  been  repaid.  Q.  What  other  rea- 
son did  he  give  you  for  refusing  to  reconvey  the 
property  to  Mrs.  Hamilton?  A.  No  other  rea- 
son.** 

The  following  appears  on  tbe  cross-exami- 
nation; 


"Q.  When  yon  saw  Mr.  Moore  at  Bemice 
and  told  him  what  you  wanted,  didn't  he  say 
that  he  didn't  know  whether  he  had  a  deed  to 
that  land  until  he  looked  up  the  numbers?  A. 
He  asked  me  if  it  was  so,  or  how  many,  and  I 
gave  him  the  numbers.  Q.  Didn't  he  say  that 
he  would  have  to  look  up  the  numbers  before 
he  knew  whether  he  had  a  deed  or  not?  A.  Hy 
recollection  is  that  he  told  me  that  Mr.  Ham- 
ilton hadn't  paid  him  that  amount  of  money; 
that  this  was  for  money  loaned  Mr.  Hamilton. 
Said  be  didn't  know  how  much;  he  would  have 
to  look  it  up.  *  *  *  Tbe  only  thing  I  heard 
him  say  about  the  Scott  tract  of  land  was  this 
money  was  loaned." 

It  may  be  here  remarked  that  tbe  "Scott 
tract"  to  which  the  witness  refers  is  shown 
to  be  a  tract  of  60  acres  adjoining  tbe  tract 
here  In  dispute,  which  was  purchased  by 
Hamilton  on  January  11,  1889,  nearly  seven 
years  after  the  sale  to  defendant  of  tbe  tract 
In  dispute,  from  which  it  Is  evident,  either 
that  defendant,  in  talking  to  the  witness, 
confused  two  transactions  that  bad  taken 
place  seven  years  apart,  or  that  tbe  witness 
misunderstood  blm ;  and,  from  tbe  testimony 
of  defendant,  the  theory  last  mentioned  seems 
tbe  more  probable. 

Thomas  H.  Hamilton,  plaintiff's  son,  testl- 
fled  that  bis  father  died  In  1901  (witness  be- 
ing then,  say,  29  years  of  age) ;  that  he  bad 
lived  with  bis  father  until  he  attained  ma- 
jority (or  until  1883),  when  be  moved  away: 
that  after  his  father's  death  he  (again)  lived 
on  tbe  place  for  about  two  years,  after 
which  be  lived  about  three  miles  away; 
that  he  knew  nothing  of  any  payment  of 
rent  by  bis  father  to  Mr.  Moore,  nor  of  any 
effort  on  the  part  of  Mr.  Moore  to  collect 
rent  from  any  of  tbe  family ;  that  bis  moth- 
er paid  the 'taxes  on  the  land  after  the  death 
of  bis  father,  the  witness  making  most  of 
tbe  payments  (for  his  mother,  as  I  under- 
stand blm);  that  tbey  have  several  tax  re- 
ceipts, sbowlng  payments  by  his  father  dur- 
ing bis  life;  that  a  few  months  after  the 
death  of  bis  father  he  bad  a  conversation 
with  defendant  about  the  tatter's  business 
with  blm;  and  that  within  a  few  months 
prior  to  tbe  Institution  of  this  suit  he  spoke 
to  defendant,  upon  two  other  occasions,  upon 
tbe  same  subject.  I  make  tbe  following  ex- 
cerpts from  bis  testimony  in  regard  to  the 
several  Interviews  thus  mentioned,  to  wit: 

"Q.  Some  two  or  three  months  after  your 
father's  death  did  Mr.  Geo.  W.  Moore  have 
a  conversation  with  you  about  his  business  with 
your  father?  A.  Yes,  sir.  Q.  What  did  Mr. 
Moore  tell  you  in  that  conversation?  A.  Told 
me  that  Ma  didn't  owe  him  anything,  balance; 
said  that  there  was  some  land  notes,  but  they 
were  out  of  date,  and  he  was  going  to  bring 
them  to  her  right  away.  Q,  In  that  conversa- 
tiun,  what  did  be  tell  you  about  being  tbe  own- 
er of  the  tract  of  land  in  question?  A.  Didn't 
say  what  tract  of  land;  said  he  had  some  mort- 
gages or  land  notes.  *  ♦  •  Q.  Recently,  in 
the  spring  of  the  year  [1911]  •  •  •  did  you 
see  Mr.  Moore  in  regard  to  this  tract  of  land? 
A.  Yes,  sir.  Q.  What  did  you  propose  to  him 
at  that  time?  A.  Tbe  arst  time  I  saw  him,  I 
only  inquired  of  him  about  it;  told  him  I  had 
come  to  get  him  to  sign  the  deed;  he  wanted 
to  look  at  his  books  and  come  down  and  se* 
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Ma,  and  settle  with  her.  Q.  In  that  conversa- 
tion, did  he  tell  you  what  the  cause  was  for 
taking  this  deed  from  your  mother?  A.  Yes,  sir. 
Q.  What  did  be  say  it  was?  A.  Said  it  was 
for  borrowed  money,  and  that  his  deeds  and 
notes  were  all  out  of  date.  •  •  *  Q.  A.  few 
days  later,  did  you  have  another  conversation 
with  him?  A.  Well,  two  or  three  weeks. 
*  *  *  Q.  Did  you  call  on  him  again  for  the 
ifeed?  A.  Yea,  sir.  Q.  What  did  he  answer? 
A.  He  said  he  would  go  and  see  Ma;  said  he 
did  not  know  when  he  would  come.  I  told  him 
it  was  no  use  to  go  to  Ma,  for  we  didn't  owe 
him  anything.  I  also  knew  he  wouldn't  come 
without  Uncle  John  Hamilton  with  him.  I 
told  him  it  wasn't  worth  while  for  any  one  of 
them  to  come  to  Ma's;  that  she  wouldn't  do 
anything  about  having  the  settlement,  but,  if 
he  would  let  me  know,  I  would  come  up  there; 
that  it  wouldn't  be  worth  while  for  me  to  wait 
on  him  any  longer;  that  I  would  enter  suit  on 
him  inside  of  three  or  four  days  if  he  didn't 
sign  the  deed.  I  also  told  him  I  had  the  deed 
in  my  pocket— a  blank  deed.  Q.  In  this  second 
conversation,  did  he  ever  give  you  any  further 
information  as  to  what  this  loan  of  money  was 
for?  A.  Told  me,  at  that  time,  he  didn't  know, 
but  iKMsibly  it  was  for  the  Scott  land.  But  I 
know  that  I  was  a  big  boy,  plowing,  when  Pa 
bought  the  Scott  laud.  Q.  In  any  of  these 
conversations,  did  Mr.  Moore  ever  claim  to  you 
that  he  had  actually  ever  bought  the  land  from 
your  mother  and  was  the  true  owner  of  it? 
A.  No,  sir;  he  told  me  that  he  only  taken  a 
deed  to  it  for  $400,  and  that  Pa  owed  a  debt 
here  in  town  to  some  Jew,  and  that  he  faUed  to 
make  a  crop,  and  that  in  1S82,  he  was  fur- 
nishing him,  and  that  the  Jew  over  there  was 
about  to  sue  him,  and  he  furnished  him  that 
much  money  and  taken  a  land 'note  against  the 
place.  He  went  on  to  tell  me  about  Ma  re- 
fusing to  sign  the  deed.  Q.  He  didn't  claim 
that  he  loaned  money  to  your  mother,  or  any- 
thing, for  her  debt?  A.  No,  sir.  (Cross-eiam- 
inedO  *  *  ♦  Q.  Didn't  Mr.  Moore  tell  you  on 
that  (the  first]  occasion  that  he  had  some  notes 
against  the  estate,  but  that  they  had  run  out? 
A.  Yes.  sir.  Q.  Didn't  he  tell  ypu  that  he 
wouldn  t  try  to  collect  them  out  of  your  mother? 
A.  Yes,  sir;  he  told  me  that  Mn  didn't  owe 
him  a  nickel  in  the  world.  A.  Didn't  yon  all 
say  something  about  the  Scott  tract  at  that 
time?  A.  No,  sir.  Q.  You  know  that  Mr. 
Moore  held  a  mortgage  against  that?  A.  Yes, 
sir.  Q.  Wh;^  is  it  that  you,  as  an  heir  of  yout 
father,  permitted  this  deed  to  be  on  record  for 
so  long  a  time,  yet  claiming  that  it  is  a  mere 
mortgage,  without  taking  some  steps,  before  this 
late  day,  to  have  it  canceled?  A.  I  didn't  know 
anything  about  it  ♦  ♦  •  Q.  And  you  state 
that  yon  told  Mr.  Moore  that  it  wouldn't  do 
any  good  to  talk  to  your  mother;  why  was 
that?  A.  She  didn't  think  that  she  owed  him 
anything,  and  wasn't  going  to  pay  him  any- 
thing. *  *.  *  Q.  Your  mother  had  some  lit- 
tle land  outside  of  this?  A.  Sixty  acres  or  100 
acres.    •    •    •  ." 

Tbe  deed  here  in  question  beara  date  Jnne 
23,  1882,  and  was  recorded  July  20,  1886. 
The  Scott  place  was  acquired  by  Hamilton,  by 
purchase  from  Mrs.  Sallie  G.  Scott,  on  Janu- 
ary 11,  1889,  for  $275,  for  which  amount  be 
gave  a  note,  secured  by  mortgage  on  the 
property,  and  made  payable  January  1, 1890. 
Defendant  offered  the  note  in  evidence,  and 
testified  that  he  paid  the  money  for  it  to 
Scott's  attorney.  Be  also  offered  a  note  for 
$200,  dated  February  13, 1890,  and  purporting 
to  be  signed  by  defendant  and  her  husband, 
and  testified  that  he  let  Hamilton  have  $200 
in  money,  and  that  he  and  his  wife  give  the 
note.    He  farther  offered  a  note  for  $77.91, 


dated  March  11,  1896,  and  signed  by  Hamll- 
ton,  and  testified  that  he  acquired  that,  also 
for  value.  He  testified  that  neither  of  tbe 
notes  has  ever  been  paid,  and  his  testimony 
on  that  point  is  uncontradicted.  He  fustber 
testified  that,  if  be  spoke  to  Anderson  or 
Thomas  H.  Hamilton  about  a  mortgage,  be 
referred  to  the  mortgage  on  the  Scott  place, 
securing  the  note  for  $276,  and  tbat  when 
he  told  Mrs.  Hamilton  and  Thomas  H.  Hamil- 
ton that  Mrs.  Hamilton  owed  him  nothing — 
that  the  notes  held  by  blm  bad  "run  out" — ^he 
referred  to  the  notes  held  by  blm  and  offered 
in  evidence,  and  that  be  refused  to  deed  tbe 
land  here  in  controversy  back  to  Mrs.  Hamil- 
ton, because  he  owned  It.  He  further  testi- 
fied that  be  paid  Hamilton  tbe  $400,  being 
the  price  of  said  land,  in  tbe  clerk's  office  at 
Farmervllle;  tbat  tbe  payment  was  made 
when  the  deed  was  written  up  and  In  thft 
presence  of  Mr.  Heard,  who  wrote  It ;  that  he 
paid  tbe  money  to  Hamilton,  Instead  of  pay- 
ing it  to  bis  wUe,  because  he  was  bis  wife's 
manager  and  be  wanted  tbe  money  to  settle 
up  a  Judgment ;  tbat  tbe  deed  was  not  signed 
at  tbe  clerk's  ofilce,  but  tbat  they  went  to 
Hamilton's  bouse  tbat  night,  when  it  was 
signed  by  Mrs.  Hamilton,  In  tbe  presence  of 
the  witness,  and  without  i)ersuaslon  or  coer- 
cion on  tbe  part  of  Hamilton,  or  objection  on 
the  part  of  Mrs.  Hamilton,  so  far  as  the  wit- 
ness knew ;  that  be  bought  .the  land  for  the 
accommodation  of  Hamilton,  and  tbat  no 
part  of  tbe  price  paid  for  It  has  ever  been  re- 
turned to  him ;  tbat  nothing  was  said  about 
tbe  transaction  being  one  of  loan  and  mort> 
gage ;  that  he  allowed  Hamilton  to  remain  on 
the  land  because  be  agreed  to  pay  $50  per 
year  as  rent  for  the  use  of  It,  and  tbat  he 
(Hamilton)  paid  tbe  rent  for  17  years,  at  tbe 
rate,  at  first,  of  $50,  per  year,  but  at  a  lower 
rate  afterwards,  when  the  crops  were  short; 
that  he  took  no  rent  notes  from  Hamilton  and 
gave  blm  no  receipts;  that,  in  1890  Mrs. 
Hamilton  let  witness  have  seven  yearlings 
for  that  year's  rent,  and  that  for  another 
year's  rent  Hamilton  let  him  have  600  pounds 
of  pork ;  that  Hamilton  last  paid  rent  in 
1901  shortly  before  be  died,  tbe  payment 
having  been  made  at  witness"  bonse;  that 
witness  did  not  state  to  Anderson  tbat  the 
deed  here  In  question  was  only  a  mortgage 
to  secure  a  loan,  but  told  blm  that  be  bad  a 
mortgage  on  60  acres  of  the  Scott  land,  and 
had  a  deed  to  160  acres ;  and  tbat  he  did  not 
know  which  of  the  tracts  he  (Anderson) 
wanted  to  know  about.  He  further  testified 
that  Hamilton  was  bis  wife's  brother,  and 
that  he  allowed  Mrs.  Hamilton  to  remain  on 
the  place,  after  tbe  death  of  her  husband,  be- 
cause be  felt  sorry  for  her. 

Opinion. 

As  plaintiff  does  not  allege  tbat  she  was  In- 
fluenced In  her  action  by  fraud,  error,  or 
marital  coercion,  she  could  not,  If  she  were 
an  ordinary  person,  be  permitted  to  provck 
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otherwise  than  by  a  counterletter,  or  inter- 
rogatories on  facts  and  articles,  tliat  the  writ- 
ten instrument  executed  by  her,  and  purport- 
ing to  convey  tlUe  to  real  estate,  was  intend- 
ed for  another  purpose.  But,  as  a  married 
woman  attacking  a  oontract,  the  purpose 
and  effect  of  which  she  alleges  Is  to  create  a 
mortgage  upon  her  property  for  the  security 
of  a  debt  due  by  her  husband,  she  enjoys 
the  benefit  of  a  different  rule,  and  may  prove 
the  real  nature  of  the  contract,  though  it  be 
in  writing,  by  oral,  as  well  as  written,  evi- 
dence. The  door  was  therefore  properly 
opened  to  her  to  prove,  if  she  could,  by  parol 
evidence  or  otherwise,  that  the  contract  here 
in  question,  though  in  the  form  of  a  sale, 
was  intended  as  a  mortgage,  to  secure  the 
debt  of  her  husband,  since  it  was  unnecessary 
for  the  admission  of  such  proof  that  she 
could  allege  either  fraud,  error,  or  coercion. 
Though  afforded  the  opportunity,  however, 
she  has  not  proved  that  the  contract  was  in- 
tended as  a  mortgage.  She  and  the  defend- 
ant were  the  only  persona  called  to  the  stand 
who  were  capable  of  testifying,  of  their  own 
knowledge,  on  that  subject  She  has  failed 
to  testify  that  the  contract  was  intended  as  a 
mortgage.  He  has  testified  that  it  was  not 
80  intended,  but  was  intended  as  a  sale.  The 
idea,  then,  seems  to  be  that  though  it  was 
open  to  plaintiff,  as  a  witness,  to  testify  di- 
rectly in  support  of  her  allegation: 

"That  the  real  cause  and  consideration  for 
which  petitioner  executed  said  purported  act  of 
sale  was  the  loan  of  a  certain  sum  of  money  by 
the  said  George  W.  Moore  to  petitioner's  said 
husband,  to  secure  the  payment  of  which  peti- 
tioner was  induced  to  execute  said  purported 
actof  sale,  which  was  designed  and  intended  by 
petitioner  and  her  said  husband  and  by  the  said 
George  W.  Moore  only  as  a  mortgage  •  •  * 
and  to  have  no  other  effect  than  to  secure  the 
payment  of  said  loan" 

—and  though  she  failed  so  to  testify,  and 
failed  to  say  on  the  stand  that  at  the  time 
of  its  execution  anything  was  said,  or  In- 
timated, by  her  husband  or  defendant,  to 
the  effect  that  the  contract  was  intended  as 
a  mortgage,  that  intention  is  now  established 
by  her  testimony  and  that  of  her  son  and  of 
the  witness  Anderson  as  to  certain  state- 
ments, or  admissions,  which  defendant  is 
said  to  have  made  at  different  times,  and 
more  particularly  within  a  few  mwiths  pre- 
ceding the  institution  of  this  suit,  or  about 
29  years  after  the  contract  was  made,  and 
which  admissions  are  said  to  find  corrobora- 
tion In  the  circumstance  that  defendant  has 
allowed  his  alleged  vendor,  and  after  him 
his  family,  to  remain  In  undisturbed  posses- 
sion of  the  property. 

The  statements  which  are  thus  attributed 
to  defendant  would  seem  to  imply  that, 
though  he  was  steadily  refusing  to  reconvey 
the  property  in  Question  to  plaintiff,  he  had 
no  hesitation  in  admitting  that  he  really 
had  no  title,  that  his  pretended  sale  was 
a  mortgage,  and  that  the  debt  which  it  had 
been  given  to  secure  had  long  since  been 


paid,  or  become  prescribed.  But  we  think 
it  quite  evident  that  there  was  a  misunder- 
standing. The  witnesses  were  ignorant  of 
the  fact  that  defendant  held  the  note  of 
$275,  which  had  been  secured  by  mortgage 
on  the  "Scott"  land,  the  note  of  $200,  execut- 
ed by  plaintiff  and  her  husband,  and  the 
note  of  $77.61,  and  that  he  had  allowed 
those  notes  to  become  prescribed ;  and  when 
he,  referring  to  them,  said  that  he  held  some 
land  notes,  etc.,  but  that  they  had  ran  out, 
they  (the  witnesses)  erroneously  assumed 
that  he  was  speaking  of  the  only  matter  to 
which  their  attention  had  been  directed,  and 
that  he  was  making  the  admissions,  as  to  the 
contract  here  In  question,  as  stated  above 
It  is  dear,  however,  under  the  circumstances 
that  defendant's  admissions  that  plaintiff  ow- 
ed him  nothing,  had  no  bearing  upon  the 
title  to  property  acquired  from  her,  under  a 
regularly  executed  and  recorded  act  of  sale, 
for  a  consideration  shown  to  have  been  paid 
in  cash,  and  not  shown  to  have  been -Inade- 
quate, and  more  especially  as  the  supposed 
admissions  mainly  relied  on  are  said  to  have 
been  made  nearly  30  years  after  the  execu- 
tion of  said  act  and  in  the  same  conversa- 
tions in  which  defendant  refused  to  reconvey 
the  property.  Plaintiff  and  her  son  (the  lat- 
ter being  40  years  old  when  he  gave  his 
testimony)  rather  seek  to  create  the  impres- 
sion that  they  did  not  know,  or  learn,  of 
the  registry  in  1886  of  the  act  in  question, 
but,  it  is  not  intimated  in  the  pleadings,  the 
evidence,  or  the  argument  that  the  assessor 
failed  from  that  time  to  assess  the  property 
in  the  name  of  the  registered  owner,  and  as 
plaintiff's  son  testifies  that  he  paid  the  taxes 
most  of  the  time  during  her  father's  life,  as 
I  understand  him,  and  plaintiff  paid  them 
afterwards  for  10  years.  It  Is  difficult  to  con- 
ceive how  they  could  have  prevented  them- 
selves from  acquiring  that  information.  The 
supposed  corroborating  ciroumstances  are 
equally  as  ineffective  as  the  testimony  to 
which  we  have  thus  referred.  Defendant 
appears  to  have  been  a  business  man  in  easy 
circumstances,  whose  wife  was  the  sister  of 
plaintiff's  husband,  who,  upon  the  other 
hand.  Is  shown  to  have  been  embarrassed 
with  debt  during  so  much  of  his  life  as  is 
disclosed  by  the  record,  and  to  have  died  In 
that  embarrassment  The  Inference  from 
the  evidence  Is  that  in  1882,  when  the  con- 
tract here  attacked  was  entered  into,  he 
ovmed  no  property,  and  his  wife  owned  none, 
save  that  which  was  the  subject  of  said  con- 
tract, and  thereafter  acquired  none,  save  the 
"Scott"  place,  the  entire  purchase  price  of 
which  was  represented  by  the  note  for  $275, 
which  was  paid  by  defendant,  and  held  by 
him  until  it  became  prescrllied.  From  the 
best  information  conveyed  by  the  record 
then,  I  conclude  that,  if  defendant  had  taken 
possession  of  the  property  here  In  dispute, 
upon  the  execution  of  the  act  of  1882,  plain- 
tlfTs  husband  and  family  would  haTe  bera 
homeless.    I  do  not  find,  therefore,  that  hla 
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■tatement  that  he  bought  the  property  for 
the  accommodation  of  his  brother-in-law,  that 
he  allowed  him  to  remain  apon  It  nnder  an 
agreement  that  he  shonld  pay  rent,  and, 
though  he  did  not  always  comply  with  the 
agreement,  that  he  allowed  his  family  bo  to 
remain  after  his  death,  has  in  It  any  ele- 
ment of  ImprobablUty.  Onr  learned  Brethren 
of  the  Court  of  Appeal,  by  whom  this  case 
was  most  carefully  considered,  found  it 
strange  that  defendant  should,  as  he  says, 
have  collected  rent  from  Hamilton  for  17 
years,  and  yet  that  Hamilton's  family  should 
know  nothing  of  it  The  topic  was  probably 
not  an  agreeable  one,  as  between  the  hus- 
band and  wife,  and  Hamilton  may  have 
found  that  the  less  he  said  about  it  the  bet* 
ter.  Defendant  testlfled  posItiTely  that  plain- 
tiff herself  turned  over  to  him  seven  year- 
Unga  for  the  rent  of  the  year  1890.  Plain- 
tlff  testified  that  she  had  control  of  the  cat* 
tie,  but  that  she  does  not  remember  that 
circumstance.  She  may  have  forgotten  it 
But  If  she  felt  sure  that  it  did  not  happen, 
it  appears  to  me  that  she  would  have  said 
so,  and  I  accept  the  affirmative  testimony 
of  defendant  as  conclnslve  of  that  question. 
Upon  the  whole,  I  am  of  opinion  that  the 
contract  here  attacked  was  Intended  to  be, 
as  It  purports  to  be,  a  contract  of  sale,  and 
If  the  evidence  coming  from  plaintltf  were 
alone  to  be  considered,  that  would  be  the 
end  of  the  case.  But  defendant  has  testi- 
fied that  he  paid  the  price  of  the  property 
to  plalntUTs  husband,  rather  than  to  plaln- 
tUT,  because  the  husband  required  It  in  or- 
der to  settle  a  Judgment  which  had  been 
rendered  against  him,  not  In  favor  of  defend- 
ant, but  of  some  third  person.  He  also  tes- 
tified that  plaintiff's  husband  was  her  mana- 
ger, and  plaintiff  admits  it,  and  we  do  not 
understand  that  there  would  be  any  ques- 
tion of  his  authority,  under  ordinary  cir- 
cumstances, to  receive  the  proceeds  of  para- 
phernal property  sold  by  her.  The  ques- 
tions which  remain  in  the  case  therefore  are : 
(1)  Whether  upon  the  petition  of  a  widow 
whose  husband  has  been  dead  for  more  than 
10  years,  alleging  that  a  contract,  entered 
into  by  her  with  his  authorization,  purport- 
ing to  be  one  of  sale  of  her  paraphernal  prop- 
erty, was  intended  as  a  mortgage  to  secure 
his  debt,  and  as  such  void,  and  praying  that 
it  be  so  decreed,  plaintiff  is  entitled  to  judg- 
ment, where  it  appears,  from  the  evidence 
and  from  the  admission  of  the  defendant, 
that  the  contract  was  intended  to  be  one  of 
sale,  bnt  that  the  price  to  defendant's  knowl- 
edge was  to  be  applied  to  the  payment  of 
the  husband's  debt  to  a  third  person,  and 
with  plaintiff's  consent  was  delivered  to  the 
husband  for  that  purpose ;  (2)  whether,  con- 
sidering the  action  to  be  one  to  annul  a  sale, 
upon  the  grounds  stated,  it  is  barred  by  the 
prescription  of  either  6  or  10  years. 

1.  The  first  of  the  questions  moitioned  is 
one  which,  though  considered  on  several  oc- 
casions, has  bnt  once  been  the  subject  of  a 
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definite  conclusion  by  a  majority  of  the  court; 
which  has  been  made  the  basis  of  a  judg- 
ment 

In  Courtney  v.  Davidson,  6  La.  Ann.  455, 
Mr.  Justice  Preston  referred  to  certain  cases 
in  which  It  has  been  held  that  "in  whatever 
form  the  wife  might  disguise  her  suretyship 
for  her  husband,  she  was  not  bound  by  the 
contract"  and  also  to  the  Senatus  Consultnm 
Vellelanum  of  the  Roman  law,  to  the  effect 
"that  the  wife  could  recover  back  -property 
sold  by  her  to  her  husband's  creditors  in  pay- 
ment of  his  debt"  But  he  proceeded  (and 
so  far  as  he  was  concerned  made  the  view 
as  thus  expressed  the  basis  of  his  judgment) 
as  follows,  to  wit: 

"None  of  these  authorities  expressly  embrace 
the  present  case,  in  which  the  wife  sold  prop- 
erty, not  to  her  husband's  creditors  in  discharge 
of  his  debts,  but  to  one  who  was  not  bis  creditor, 
partly  for  cash  and  partly  for  an  obligation  to 
take  DP  her  husband's  debts,  and  now  seeks  to 
recover,  not  the  property,  but  to  compel  the  pur- 
chaser to  pay  the  price  a  second  time.  And  in 
deciding  the  case  we  are  unwilling  to  extend  the 
incapacity  of  the  wife  to  contract,  with  a  view 
to  aid  her  husband,  beyond  that  which  is  de- 
clared in  the  Code,  in  the  articles  cited  [refer- 
ring to  articles  1784  and  2412,  now  1700  and 
2398].  She  is  incapable  of  binding  herself  as  his 
sure^,  and  will  be  relieved  from  all  obligations 
to  that  effect  But  our  Code  does  not  restrain 
her,  with  the  authority  of  her  husband,  from 
alienating  her  paraphernal  property,  and,  when 
disposed  of,  imposes  no  restriction  upon  her  use 
of  the  proceeds,  more  than  any  other  money  be- 
longing to  her.  The  courts,  therefore,  can  im- 
pose none ;  and  perhaps  the  freedom  of  trade, 
good  faith,  and  the  true  interests  of  society  ren- 
der it  desirable  that  none  should  be  imposed. 
It  seems  to  me  opposed  to  the  real  welfare  of 
families  that  the  husband  should  be  involved  in, 
and  harassed  with,  honest  debts,  contracted  per- 
haps in  effort  to  improve  the  condition  of  his 
family,  with  a  wife  rich  in  money,  but  rendered 
incapable  by  law  of  relieving  him. ' 

The  conclusion  of  the  learned  Judge  was 
that  the  plaintiff,  then  before  the  court,  was 
not  entitled  to  recover.  Mr.  Justice  Host 
was,  however,  of  opinion  that  she  might  have 
recovered  the  property,  but  suing  on  the 
contract  was  not  entitled  to  recover  the 
price.  And  Slidell,  J.,  and  Bustlce,  C.  J., 
concurred  In  the  decree  upon  still  other 
grounds. 

In  Morrow  v.  Gondchaux  et  al.,  41  La. 
Ann.  711,  6  South.  563,  it  was  distinctly  held, 
by  the  entire  court,  that  a  sale  by  a  wife  of 
her  paraphernal  property  was  good,  though 
part  of  the  purchase  price  was  represented 
by  the  obligation  of  the  purchaser  to  ex- 
pend the  sum  for  the  account  of  the  hus- 
band. 

In  the  course  of  the  opinion  In  the  last- 
cited  case,  the  court  after  quoting  C.  C.  2397, 
which  declares  that  the  wife  cannot  alien- 
ate her  Immovable,  save  with  the  anthorlza- 
tion  of  her  husband,  or  the  judge,  except 
where  the  alienation  of  dotal  property  Is 
permitted,  and  article  2388,  which  declares 
that  the  wife  cannot  bind  herself  for,  or 
with,  her  husband  for  debts  contracted  by 
him,  said: 


Digitized  by 


Google 


530 


67  SOUTHSSKN  BBPORTBB 


(I*. 


'Theee  articles  have  given  rise  to  mach  dis- 
cussion by  commeDtators  and  jurists,  resultiag 
in  quite  a  contrariety  of  opinion  aa  to  their  true 
import  in  respect  to  a  wife's  alienation  of  her 
paraphernal  property.  The  decisions  of  this 
court  have  been,  in  some  cases,  pushed  to  the 
extremity  of  announcing  that  (in)  the  two  arti- 
cles quoted,  constituting,  as  they  do,  a  separate 
chapter  of  the  Code,  which  is  entitled,  'Of  the 
Wife's  Incapacity  to  Alienate  her  Immovables, 
or  Bind  herself  for  her  Husband,'  the  provisions 
of  either  may  be  considered  as  interpreting  the 
othef,  and  the  prohibition  contained  in  one  as 
ezercisingcontrol,  in  some  sort,  over  the  other. 
•  *  •  With  due  deference  to  the  decisions  on 
this  subject,  we  cannot  subscribe  to  that  the- 
ory. •  •  •  After  making  a  careful  examina- 
tion of  the  whole  jurisprudence,  we  find  no  de- 
cision which  so  tersely  expresses  our  views  on 
this  question  as  that  in  Courtney  v.  Davidson. 
6  La.  Ann.  455.  It  is  as  follows,  viz.:  [And 
then  follows,  in  part,  the  excerpt  that  we  have 
already  made  from  the  opinion  of  Mr.  Justice 
Preston]." 

In  Bronssard  y.  Le  Blanc,  48  La.  Ann. 
941,  9  South.  008,  tbe  ruling  so  made  was, 
in  effect,  affirmed,  by  dlCterentlating  it  from 
the  case  then  before  the  court,  and  which  re- 
sembled that  which  is  here  alleged  in  the  pe- 
tition, but  Is  not  established  by  the  eyidence. 

In  Lester  t.  Sheriff  et  al.,  46  La.  Ann.  S40, 
15  South.  4,  it  was  held  that,  where  a  mort- 
gage, by  a  wife,  separate  In  property,  to  se- 
cure the  debt  of  a  husband,  is  disguised  as 
a  sale,  the  rights  of  an  innocent  third  per- 
son, acquiring  the  note,  given  in  the  trans- 
action for  the  recited  price  and  secured  by 
mortgage,  will  be  protected.  The  wife,  as 
we  have  seen,  is  incapacitated  from  alien- 
ating her  immovables  without  the  authoriza- 
tion of  her  husband,  or  the  Judge,  and  from 
becoming  security  for  any  debt  contracted 
by  her  husband.  C.  C.  1790,  2397,  2398.  On 
the  other  hand,  C.  C.  2390  declares  that: 

"Art.  2390.  The  wife  may  alienate  her  para- 
phernal property  with  the  authorization  of  her 
nusbahd,  or,  in  case  of  refusal  or  absence  of  the 
husband,  with  the  authorization  of  the  judge; 
but,  should  it  be  proved  that  the  husband  baa 
received  the  amount  of  the  paraphernal  prop- 
erty thus  alienated  by  his  wife,  or  otherwise  dis- 
posed of  the  same  for  his  individual  interest, 
the  wife  shall  have  a  legal  mortgage  on  all  the 
property  of  the  husband  for  the  reimbursing 
of  the  same.    •    •    • " 

The  law,  therefore,  contemplates  that  the 
proceeds  of  the  sale  of  the  Immovable  proper- 
ty of  the  wife  may  be  "received"  by  the  hus- 
band (with  her  consent),  or  may  be  "other- 
wise disposed  or'  by  him  for  bis  individual 
interest,  and  those  conditions  are  present- 
ed in  this  case;  that  is  to  say,  the  husband, 
with  the  consent  of  the  wife  (so  far,  cer- 
tainly, as  the  purchaser  of  the  property  was 
advised)  received  the  proceeds  of  the  Im- 
movable property  of  the  wife  and  disposed 
of  the  same  for  his  Indlvidnal  interest,  and, 
she,  on  complying  with  more  recent  require- 
ments of  the  law,  would  have  become  enti- 
tled to  a  legal  mortgage  upon  all  of  his  prop- 
erty for  the  security  of  the  sam&  There  is 
nothing  In  the  law  which  requires  the  wife 
to  maintain'  any  secrecy  as  to  th»  fact  that 
she  int«ids  to  turn  over  the  proceeds  of  her 


IMToperty  to  her  husband,  or  to  allow  blm  to 
receive  such  proceeds,  to  be  used  for  his  in- 
dividual interest,  or  whlcb  requires  him  to 
keep  it  a  secret  that  bis  most  Imperative  In- 
terest Is  the  settlement  of  a  judgment  that 
is  atKHit  to  be  executed  against  him.  I  am 
therefore  farther  of  opinion  that  the  coa- 
tract  here  In  question,  being  a  contract  of 
sale,  was  a  competent  one  for  plaintiff  to 
have  entered  into,  and  tbat  she  Is  without 
standing  to  annul  It  on  the  grounds  here  set 
up,  and,  still  further,  that,  even  were  the 
sale  unauthorized,  that  tlie  present  attacdc 
upon  It  is  barred  by  the  prescription  of  five 
years,  under  a  a  1786. 3521,  and  3642,  which 
declare  that: 

"Art  1786.  The  unauthorized  contracts  made 
by  married  women,  lilce  the  acts  of  minors,  may 
be  made  valid  after  the  marriage  is  dissolved, 
either  by  express  or  implied  ratification." 

"Art.  3521.  Prescription  runs  against  all  per- 
sons, unless  they  are  included  in  some  exception 
established  by  law." 

Article  3542,  whlcli  declares  that  actions 
for  nullity  or  rescission  of  contracts  are  bar- 
red by  the  prescription  of  five  years.  La- 
fitte  et.aL  v.  Delogny  et  al.,  33  La.  Ann.  659; 
Brownson  v.  Weeks,  47  La.  Ann.  1042,  17 
South.  489;  Jones  et  aL  v.  Jones  et  aL,  51 
La.  Ann.  643,  26  South.  368;  MunhoUand  r. 
Fakes,  111  La.  931,  35  South.  983;  Doucet  v. 
Fenelon,  120  La.  44,  44  South.  908;  Hamilton 
y.  Hamilton,  130  La.  302,  67  South.  935. 

I  find  no  exception  in  favor  of  persons  wlio 
have  been  allowed  to  remain  In  possession 
as  here  disclosed: 

"The  circumstance  of  having  been  in  posses- 
sion by  the  permission  or  through  the .  indul- 
gence of  another  person,  gives  neither  legal  pos- 
session nor  the  right  of  prescribing.  Thus,  those 
who  possess  precariously,  that  is,  by  naving 
prayed  the  master  to  let  them  have  the  posses- 
sion, do  not  deprive  him  thereof,  but,  possessing 
by  his  consent,  they  possess  for  himu"  O.  C. 
3490.  John  T.  Moore  P.  Co.  v.  Morgan  &  Co., 
126  La.  891,  et  seq.,  63  South.  22. 

The  Code  of  Practice  declares  tbat: 
"Art.  20.  He   who  has  a   right  of  action  to 
claim  what  is  due  him,  has  a  right  yet  more  evi- 
dent to  use  the  same  cause  of  action  as  an  ex- 
ception, in  order  to  preserve  his  rights." 

My  conclusion,  however,  upon  the  further 
consideration  of  the  matter.  Is  that  plaintiff 
has  no  such  right  as  is  contemplated  by  the 
article  quoted,  and  hence  that  It  has  no  ^»- 
plication  to  the  case. 

I,  therefore,  respectfully  dissent  from  the 
opinion  and  decree  this  day  handed  dowa. 

PB0V0ST7,  J.  (concurring).  This  case  Is 
here  on  writ  of  review.  My  own  private 
opinion  is  that  when  cases  In  which  the  Con- 
stlttttlon  has  denied  a  right  of  appeal  to  this 
court  are  brought  up  to  this  court  by  writ 
of  review,  It  is  not  for  the  purpose  of  review- 
ing ttie  tacts,  as  if  the  complaining  litigant 
had  a  right  of  appeal  on  the  facts,  but  only 
for  the  purpose  of  reviewing  the  \ayc.  The 
true  function  of  this  right  of  review  is  to 
maintain  uniform  Jurisprudence,  and  not  to 
afford  a  litigant  a  hearing  before  this  court 
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on  facta  In  a  case  anappealable  to  this  conrt 
on  Its  facts.  A  litigant  has  had  his  full  day 
in  court  on  the  facts  of  his  case  when  the 
tribunals  appointed  by  the  Constitution  to 
pass  on  the  facts  of  his  case  have  done  so. 
I  do  not  mean  to  say  that  this  court  has  not  Ju- 
risdiction to  pass  on  the  facts  in  such  a  case; 
but  simply  that  It  should  be  as  reluctant  to 
disturb  the  Judgment  below  on  the  facts  In 
such  a  case  as  It  is  reluctant  to  disturb  the 
verdict  of  a  Jury  on  the  facts — Indeed,  very 
much  more  reluctant,  as  the  verdict  of  a 
Jury  on  the  facts  Is  appealable  to  this  court 
under  the  C!onstltution,  whereas,  nnder  the 
Constitution,  the  cases  which  are  brought  up 
to  this  court  by  writ  of  review  are  not  thus 
appealable. 

Hovrever,  be  that  as  It  may:  What  are  the 
facts?  At  the  time  this  contract  was  en- 
tered into  this  property  was  the  home  of  the 
plaintiff  and  her  husband.  It  was  their  only 
home  and  hence  they  had,  and  could  have, 
no  earthly  motive  for  desiring  to  sell  It ;  and 
the  defendant,  on  the  other  hand,  who  was 
a  relative  of  plaintiff's,  and  a  man  of  means, 
with  a  home  of  his  own,  could  have,  and  had, 
no  earthly  motive  for  buying  It  He  does 
not  pretend  to  have  bought  It  by  way  of  in- 
vestment  or  speculation,  but  simply  to  have 
bought  it.  But  while  these  parties  were  thus 
utterly  without  any  motive  or  desire  to  buy 
and  sell,  they  did  admittedly  desire  the  one 
to  borrow  and  the  other  to  lend.  The  hus- 
band stood  in  need  of  a  loan,  and  the  defend- 
ant, as  bis  relative  and  friend,  was  willing 
to  make  the  loan.  Defendant  does  not  pre- 
tend to  say  that  he  had  any  need  of  the  prop- 
erty, or  desired  In  any  way  to  become  the 
owner  of  it  All  he  desired  was  to  lend  the 
money  to  plaintiff's  husband  for  helping  him 
out  of  his  troubles,  but  to  be  secure  In  do- 
ing so.  He  knew  as  a  business  man,  or  per- 
haps was  advised,  that  a  wife  cannot  mort- 
gage her  proi)erty  for  a  debt  of  her  hus- 
band; but  he  knew,  or  perhaps  was  advised, 
that  a  wife  can  sell  her  property,  and  that 
it  Is  no  concern  of  the  vendor  what  she  does 
with  the  money. 

Such  being  the  law,  the  xininltiated  sup- 
pose that  the  law  which  protects  a  married 
woman  against  binding  her  property  for  a  debt 
of  her  husband  can  be  easily  circumvented 
by  simply  giving  to  the  contract  of  security 
the  form  of  a  bill  of  sale;  and  we  know  by 
common  experience  that  this  subterfuge  is 
being  constantly  resorted  to.  But  these 
forms  are  mere  cobwebs,  whidi  the  law 
brushes  aside,  when  facts  are  developed 
which  show  that  the  parties  have  resorted 
to  them  merely  to  cover  up  or  disguise  a 
contract  by  which  the  wife's  property  is  to 
be  made  to  stand  security  tor  a  debt  of  the 
husband. 

And,  in  Judging  whether  a  contract,  on 
its  face  a  sale,  was  really  Intended  to  be  such 
or  mere  security  for  a  debt  of  the  husband, 
no   drcnmstantial  fact  to  mote   signlflcant 


I  than  that  ct  possession.  When  a  person 
buys,  unless  by  mere  speculation  or  for  the 
sake  of  investment,  It  is  for  the  purpose  of 
getting  possession  and  enjoyment  If  the 
vendor  continues  in  possession,  the  Code  de- 
clares that  this,  in  the  revocatory  action, 
or  In  the  action  on  declaration  de  slmnlatlon, 
shall  be  taken  to  be  a  badge  of  fraud ;  that 
is  to  say.  It  shall  be  taken  to  be  evidence 
that  the  contract  was  not  Intended  to  be  a 
bona  fide  sale.  The  plaintiff  testifies  that 
she  continued  in  undisturbed  possession  of 
this  property,  never  knowing  that  defendant 
pretended  to  be  owner  of  it,  and  that  at  the 
filing  of  this  suit,  30  years  and  more  after 
the  pretended  sale,  she  was  still  in  undis- 
turbed possession ;  that  during  all  this  time 
she  and  her  husband  paid  the  taxes  on 
the  property.  Defendant  does  not  deny  this, 
but  says  that  plaintiff's  husband  was  his  les- 
see, and  paid  him  rent  until  his  death,  and 
that  thereafter  he  (defendant)  let  plaintiff 
remain  in  the  quiet  enjoyment  of  the  prop- 
erty rent  free,  because  she  was  a  poor  wid- 
ow. Plaintiff  testifies  that  defendant  never 
claimed  ownership  of  the  property;  that  he 
even  disclaimed  haying  any  rights  upon  it, 
his  mortgage  rights,  as  he  said,  having  run 
oat  of  date;  that  the  first  time  she  ever 
heard  of  defendant's  having  rented  the  prop- 
erty to  her  husband  was  when  the  defend- 
ants statement  to  that  effect  was  made  on 
the  witness  stand  on  the  trial  of  this  case. 
Her  son,  a  man  40  years  old,  who  during  all 
these  30  year*  lived  either  with  his  mother 
on  this  land  or  In  the  immediate  neighbor- 
hood, testified  that  be  never  beard  of  defend- 
ant's pretending  to  own  this  property ;  that 
he  never  knew  or  heard  of  his  father's  pay- 
ing any  rent  for  it;  that  when.  Just  before 
the  filing  of  t^  suit,  he  applied  to  defend- 
ant to  remove  the  cloud  from  his  mother's 
title  by  making  a  deed  to  her  of  the  prop- 
erty, defendant  did  not  pretend  to  own  the 
property,  but,  on  the  contrary,  said  that  he 
had  had  a  mortgage  upon  It,  but  that  It  had 
run  out  of  date.  Another  witness  who,  wish- 
ing to  buy  the  timber  on  the  land  from  plain- 
tiff, and  having  ascertained,  by  looking  up 
the  records,  that  the  record  title  was  in  de- 
fendant, saw  defendant  In  regard  to  the  mat- 
ter, testifies  that  defendant  told  him  that 
he  had  had  a  mortgage  upon  the  property, 
but  that  it  had  run  out  of  date.  Against 
all  these  probabilities  and  all  this  positive 
testimony  there  is  nothing  but  the  uncor- 
roborated testimony  of  defendant  The  two 
lower  courts  do  not  seem  to  have  had  any 
dlfficnlty  in  holding  against  defendant  on 
these  facta 

Coming  to  the  law  propositions.  The  one 
which  the  learned  connsd  for  defendant 
argued  at  greatest  length,  and  upon  which 
apparently  he  placed  his  main  reliance,  is 
as  to  whether  a  wife  may,  without  alleging 
violence,  error,  or  fraud,  be  allowed  to  prove 
by  parol  that  her  written  act  of  sale  was  in 
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reality  a  mere  contract  of  security  for  a  debt 
of  her  husband.  This  proposition  I  will  not 
discuss,  as  it  is  fully  covered  by  the  orig- 
inal opinion. 

The  other  legal  questions  arise  from  de- 
fendant's plea  of  prescription.  The  plea  is 
founded  upon  article  3542  by  which  "actions 
for  nulUty  or  rescission  of  contracts"  are 
barred  by  the  lapse  of  five  years. 

Plaintiff's  action  is  twofold:  First,  to  have 
the  true  nature  of  the  contract  established, 
by  having  it  declared  to  be  a  mortgage  and 
not  a  sale;  and,  secondly,  to  have  the  mort- 
gage annulled.  The  first  of  these  two  ac- 
tions is  an  action  neither  In  nullity  nor  in 
rescission,  and  therefore  does  not  fall  under 
the  prescription  of  actions  of  that  kind.  The 
second  of  these  actions  is  in  nullity,  and  falls 
under  said  prescription,  and  is  barred,  un- 
less the  course  of  the  prescription  has  been 
suspended  or  constantly  Interrupted  by  plaln- 
tUTs  continued  possession,  in  accordance 
with  the  maxim,  "Qu»  temporalla  sunt  ad 
agendum,  perpetua  sunt  ad  exdpiendum." 
By  a  copious  jurisprudence. going  back  to  the 
Martins  and  coming  to  our  day,  the  existence 
of  the  principle  embodied  in  this  maxim 
has  been  recognized  under  our  Code,  and  its 
existence  under  our  Ck>de  is  not  contested  by 
the  brief  of  defendant's  learned  counsel,  but 
only  its  applicability  to  this  case.  It  is  said 
by  learned  counsel  that  it  does  not  apply  to 
this  case  because  the  possession  of  plaintiff 
was  precarious — "by  the  permission  or 
through  the  Indulgence"  of  defendant.  And 
learned  counsel  contend  further  that  this 
maxim  cannot  be  invoked  by  a  plaintiff,  but 
only  by  a  defendant 

There  can  be  no  doubt  whatever  that  if 
the  plaintiff's  possession  was  precarious,  in 
other  words,  if  she  was  holding  possession 
"by  the  permission  or  throhgh  the  indul- 
gence" of  the  defendant,  she  cannot  invoke 
this  maxim.  But  was  she  so  holding?  Yes, 
if  the  contract  in  question  was  a  real  sale — 
was  intended  to  transfer  the  ownership  of  the 
property:  for  then  the  defendant  would  have 
become  the  owner,  and  she  a  mere  tenant  by 
lease  or  by  mere  sufferance.  No,  if  the  said 
contract  was  a  mere  contract  of  security,  or, 
so-called,  mortgage ;  for  then  she  would  have 
continued  to  be  owner,  and  her  continued 
ownership  would  have  been  as  owner,  and 
not  as  a  tenant  of  defendant  either  by  lease 
or  sufferance. 

To  hold  that  plaintiff's  possession  was 
precarious,  or,  in  other  words,  by  lease  or  by 
sufferance,  is  to  hold  that  tjie  contract  in 
question  was  a  real  sale  intended  to  transfer 
to  defendant  the  ownership  of  the  property; 
and  to  hold  this  is  to  put  an  end  to  the  case, 
and  thereby  to  remove  all  occasion  for  plead* 
Ing  prescription,  for  if  the  contract  was  a 
real  sale  and  not  a  mere  mortgage,  there  is 
an  end  to  the  case. 

Before  this  question  Of  prescription  can  I>e 
of  any  Interest  In  the  case,  the  conclusion 


must  first  be  reached  that  the  purported  sale 
was  a  mere  contract  of  security,  or,  in  other 
words,  that  plaintiff  continued  to  be  owner. 
And,  if  so,  she,  of  course,  was  not  a  mere  ten- 
ant of  defendant,  either  by  lease  or  by  suf- 
ferance, and  her  possession  was  not  precari- 
ous. 

The  question  of  whether  plaintiff's  posses- 
sion was  as  owner  or  as  tenant  stands  before 
that  of  prescription.  If  slie  held  as  tenant, 
the  question  of  prescription  cannot  arise ;  for 
the  suit  itself  is  at  an  end  the  moment  that 
conclusion  is  reached.  It  is  only  if  the  pur- 
ported sale  was  a  mere,  so-called,  mortgage, 
and  she  held  as  owner,  that  the  question  of 
prescription  can  arise.  We  can  reach  this 
question  of  prescription  only  after  we  Iiave 
found,  as  a  fact,  that  the  said  contract  was 
a  mere,  so-called,  mortgage,  and  that,  there- 
fore, plaintiff's  continued  possession  was  aa 
owner,  and  not  as  tenant,  or  precarious. 

If  the  question  of  prescription  is  to  be  de- 
bated at  all  in  this  case,  therefore,  it  is  to  be 
on  the  hypothesis  that  plaintiff  possessed  as 
owner;  it  is  to  be  as  to  whether  prescription 
will  run  against  the  party  in  possession  aa 
owner.  I  proceed,  then,  to  discuss  it  on  that 
hypothesis. 

The  meaning  of  the  maxim  quae  temporalla, 
is  that  prescription  will  not  run  against  the 
party  in  possession.  In  the  opinion  which  I 
originally  prepared  in  this  case,  from  which 
a  rehearing  was  granted,  I  contented  myself 
with  quoting  on  this  point  what  this  court 
said  in  the  case  of  Delaboussaye  t.  Dumar- 
tralt,  16  La.  91.  This  appeared  to  me  to  be 
all-sufficient,  and  I  still  cannot  conceive 
how  anything  further  could  be  needed.  How- 
ever, I  shall  now  make  some  further  cita- 
tions. 

In  that  case  this  court  said: 

"This  rule  *  •  •  la  now  •  •  •  well  un- 
derstood to  exist  only  in  favor  of  a  defendant  in 
the  possession  or  exercise  of  the  property,  right, 
or  position  attempted  to  be  taken  from  him. 
//,  for  instance,  a  vendor  it  left  in  poaaestion 
of  property  after  a  tale  of  it  which  might  have 
been  annulled  on  the  tcore  of  letion,  he  mav 
remain  tilent  at  to  this  defect  in  the  contract, 
and  reterve  to  himtelf  the  right  of  pleading  the 
nullity  of  the  tale,  hy  toay  of  exception,  ieke»- 
ever  he  shall  be  tued  by  the  purchaser  for  the 
delivery  of  the  property;  until  then  he  has  no 
interest  to  bring  a  suit;  he  might  consider  the 
contract  as  a  nullity,  and  believe  that  the  pur- 
chaser will  never  call  for  its  execution;  hcn<-e 
the  maxim,  'Possidenti  non  competit  actio  sed 
exceptio.'  If,  on  the  contrary,  audi  a  vendor 
bad  delivered  the  property,  and  suffered  the  pur- 
chaser to  remain  in  possession  a  length  of  time 
sufficient  for  the  prescription  of  the  action  of 
rescission,  be  could  not  afterwards,  by  l>rlng- 
ing  the  petitory  action,  thus  compel  the  pur- 
chaser to  produce  his  title,  and  tlien  by  way 
of  exception  ask  for  its  nullity  or  rescission." 

In  Lea  v.  Myers,  4  Rob.  14,  this  court  aald: 

"This  question  is  not  new  in  our  Jarispm- 
dence.  •  •  •  In  Delaboussaye  v.  Dumar- 
trait,  16  La.  92,  •  •  •  this  court  held  that 
'this  rule  •  *  •  is  now  well  understood  to 
exist  only  in  favor  of  a  defendant  in  the  posses- 
sion or  exercise  of  the  property,  right,  or  poid- 
tion  attempted  to  be  taken  from  Um. 
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"It  cannot.  In  onr  opinion,  protect  a  party 
who  has  remained  silent  and  suffered  a  piiTciiaa- 
er  to  remain  in  possession  a  length  of  time  suf- 
ficient for  the  prescription  of  the  action  of  re- 
acission ;  and,  as  Toullier  says  (volume  7,  No. 
^2),  'if  the  exception  is  perpetuaL  it  ia  when 
the  contract  has  not  been  executed.  " 

In  Marshall  v.  Grand  Gulf  R.  R.,  12  liob. 
202,  this  court  said: 

"Until  the  contract  alleged  to  he  fraudvUnt 
it  taught  to  be  enforced,  the  varty  affected  hat 
no  interett  in  oppoiing  it.  We  had  occasion  to 
consider  this  maxim  and  its  proper  application, 
in  the  case  of  Delahoussaye  t.  Dumartrait,  16 
La.  91.    It  has  been  applied  in  numerons 


In  De  Lallande  t.  Do  Lallande,  10  La.  Ann. 
220,  where  a  partner  was  called  upon  to  ac- 
count for  sums  he  had  received,  and  he 
sought  to  oftset  them  with  snms  which  he  tiad 
paid  out,  the  maxim  was  applied. 

Toullier,  vol.  7,  p.  708,  says: 

"Let  us  suppose  that  a  married  woman  has 
sold  her  property  witbeut  the  authorization  of 
her  husband.  If  the  purchaser  has  possessed  for 
10  years  since  the  death  of  the  husband  she  will 
have  irrevocably  lost  her  right  of  action  in  nul- 
lity, but  if  she  has  remained  in  possessiuu,  it  tlic 
contract  has  not  been  put  into  execution,  i>bc 
will  have  the  right  perpetually  to  avail  herseif 
of  the  nullity  of  the  act" 

Again,  at  page  713: 

"Besides,  if  the  action  is  temporary  while  the 
exception  is  perpetual,  it  it  when  the  drfendant 
hat  remained  in  postestion;  in  a  word,  when 
the  contract  hat  not  been  executed,  if,  for 
example,  a  vendor,  after  having  left  the  pur- 
chaser in  the  peaceable  possession  of  the  thing 
gold  for  more  than  10  years  without  having  in- 
stituted the  action  ia  nullity  or  rescission 
against  him,  were  to  exercise  against  him  the 
action  in  revendication  (the  petitory  action)  so 
as  to  compel  him  to  set  up  the  contract,  and 
should  then  set  up  the  nullity  by  way  of  ex- 
ception, this  exception  would  be  met  by  the 
plea  of  prescription  after  10  years,  because  this 
unusual,  mode  of  proceeding  would  manifestly 
have  been  resorted  to  for  the  purpose  of  cir- 
cumvating  the  law." 

Troplong,  Prescription,  vol.  2,  No.  827,  p. 
404,  says: 

"AH  are  now  in  accord  that  the  rule  in  ques- 
tion (quffi  temporalia)  is  restricted  to  the  case 
where  the  defendant  who  sets  up  the  exception 
is  in  possession  of  the  thing,  or  in  the  enjoy- 
vicnt  of  the  liberty,  which  the  contract  set  up 
against  him  would  have  the  effect  of  depiiving 
him  of. 

"  *  *  *  So  long  as  I  remain  in  the  enjoy- 
ment of  the  thing  I  have  sold  you  by  a  contract 
tainted  with  lesion,  I  may  remain  silent,  reserv- 
ing to  myself  to  set  up  the  nullity  whenever  I 
shall  be  attacked  by  the  purchaser  demanding 
delivery. 

"As  thus  restricted,  the  rule  quae  temporalia, 
etc.,  is  an  homage  to  reason.  It  is  but  the  ex- 
pression of  tills  constant  and  palpable  truth: 
That  the  party  in  possession  cannot  be  pre- 
scribed against;  that  one  who  is  in  the  enjoy- 
ment of  a  position  or  status  of  any  kind  has 
need  only  of  an  exception  to  be  maintained 
in  it  and  not  of  an  action.  Hence  Azon  well 
observes  in  his  famous  adage:  'Posidenti  non 
competit  actio  sed  exceptio.'  Indeed,  why 
should  one  who  is  in  quiet  enjoyment,  not  being 
troubled,  take  the  initiative  in  a  contest  which 
would  make  him  lose  the  advantageous  position 
of  a  defendant  in  order  to  play  the  part  of  a 
plaintiff,  a  part  environed  always  by  perils.  We 
were  speaking  a  while  ago  of  the  lesioned  ven- 


dor; let  us  recur  for  a  moment  to  that  illus- 
tration: When  the  party  who  has  been  de- 
ceived to  the  extent  of  more  than  seven-twelfths 
in  the  price  of  the  sale  sues  to  annul  the  con- 
tract, it  is  because  he  wishes  to  get  back  the 
thing  he  has  sold.  The  annulling  of  the  sale  is 
but  a  preliminary  to  the  getting  back  of  the 
thing.  But,  what  if  he  has  the  thing  already, 
by  reason  of  the  contract  not  having  been  car- 
ried out,  is  it  right  to  compel  him  to  cast  him- 
self into  all  the  dangers  of  a  lawsuit  in  order  to 
obtain  a  thing  which,  as  a  matter  of  fact,  he 
has  already;  to  procure  the  decretal  of  the 
nullity  of  a  contract  which  he  has  every  reason 
to  believe  is  as  if  having  never  been  entered 
into,  since  it  is  not  being  sought  to  be  carried 
out?  In  fact,  who  knows  whether  the  purchas- 
er has  any  idea  of  ever  seeking  to  avail  himself 
of  it?  Who  knows  that  his  Intention  has  not 
been  to  abandon  it?  But,  lo  and  behold!  per- 
haps a  sudden  attack  will  provoke  his  resent- 
ment, and  prompt  him  to  engage  in  a  contest. 
After  all,  lawsuits  have  their  chances;  he  who 
may  believe  himself  most  secure  in  his  right 
may  fail;  and  our  vendor  who  has  opened  the 
arena,  thinking  to  relieve  his  possession  of  a 
possible  cause  of  trouble,  may  well  find  himself 
compelled  to  recognize  the  legality  of  the  title 
contested  by  him,  and  to  abandon  his  posses- 
sion ;  so  that  he  will  have  himself,  brought  on 
the  event  which  will  have  despoiled  him  entire- 
ly. It  is  evident  that  the  most  vulgar  prudence 
would  advise  a  different  course.  The  r61e  of  the 
possessor  is  to  await  attack,  and  never  to  pro- 
voke it" 

Merlin,  Rep.  de  Juris.  Vo.  Prescription,  Sec. 
II,  para.  XXY,  page  815,  says: 

"Hence,  for  the  same  reason,  although  the 
vendor  has,  under  article  1776,  C.  C,  only  two 
years  within  which  to  sue  for  rescission  of  a 
sale  for  lesion  beyond  seven-twelfths,  yet  if  the 
purchaser  leaves  him  in  possession  during  these 
two  years,  and  comes  only  thereafter  to  claim 
delivery  of  the  thing  sold,  no  doubt  whatever 
but  that  the  vendor  ia  still  in  time  to  set  up 
the  defect  of  the  contract  and  to  ask  that  the 
demand  of  the  purchaser  be  rejected,  in  default 
of  his  supplementing  the  price." 

Speaking  of  the  action  in  nullity,  this  same 
learned  writer,  under  the  title  of  Nullity, 
para.  8,  Sec.  2,  p.  605,  says: 

"If  the  person  entitled  to  invoke  it  continues 
to  possess  the  thing  which  forms  the  object  of 
the  contract,  no  lapse  of  time  can  bar  it" 

We  are  fully  informed  by  these  citations 
as  to  how  and  vhea  this  maxim  comes  into 
play  for  preventing  the  running  of  prescrip- 
tion. It  is  but  the  application  to  the  prescrip- 
tion liberandi  causa  of  the  fundamental  prin- 
ciple of  the  prescription  acquirandl  causa, 
that  prescription  does  not  run  against  the 
party  in  possession. 

The  learned  counsel  for  defendant  cites 
Vaughan  v.  Christine,  S  La.  Ann.  328 ;  Lafitte 
y.  Delongy,  33  La.  Ann.  650;  Brownson  v. 
Weeks,  47  La.  Ann.  1042, 17  South.  489 ;  Mun- 
holland  v.  Fakes,  111  La.  931,  35  South.  983 ; 
Doucet  r.  Fenelon,  120  La.  44,  44  South.  908 ; 
Hamilton  v.  Hamilton,  130  La.  302,  67  South. 
035. 

All  these  cases  involved  executed  conbacts, 
In  which  the  maxim  quse  temporalia  was  not 
invoked,  and  would  not  have  been  applicable 
U  invoked. 

Learned  coansel  argues  that  the  present 
suit   has    not    been   brought   by    defendant 
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against  plaintiff,  but  by  plaintiff  against  de- 
fendant, and  that  tbeiefore  plaintiff  cannot 
invoke  this  maxim.  This  appears  to  me  to  be 
in  the  nature  of  a  play  upon  words.  The  law 
looks  to  the  substance  of  things,  and  attaches 
Importance  to  form  only  in  those  exceptional 
cases  where  form  Is  sacramental.  Counsel's 
argument  amounts  to  this:  That  this  princi- 
ple of  the  law  of  prescription  would  have  bad 
application  to  the  case  If  the  suit  had  been 
brought  by  defendant,  but  that  It  has  no  ap- 
plication because  the  suit  has  been  brought 
by  plaintiff.  In  other  words,  that  the  rights 
of  these  parties  are  to  be  determined,  not  in 
accordance  to  the  legal  principles  applicable 
to  them,  but  according  to  who  has  brought 
the  suit  This  is  the  same  argument  by 
means  of  which  parties  not  In  possession  hare 
vainly  sought  In  the  past,  in  many  cases, 
needless  to  be  cited,  to  avail  themselves  with- 
out right  of  this  maxim  quae  temporalla. 
They  said  they  were  defendants  and  were  set- 
ting up  this  maxim  by  way  of  exception,  and 
therefore  were  entitled  to  its  benefit.  The 
court  very  properly  told  them  that  the  opera- 
tion of  this  maxim  was  to  protect  the  party  la 
possession,  and  that  It  made  no  difference 
that  the  party  seeking  to  invoke  it  was  a  de- 
fendant and  was  setting  it  up  by  way  of  ex- 
ception; he  could  not  avail  himself  of  It  if 
he  was  not  in  possession.  The  substance  of 
things  In  the  present  case  is  that  the  defend- 
ant is  seeking  to  enforce  in  the  present  suit 
this  act  of  sale.  Such  would  be  the  effect  of 
rejecting  plaintiff's  demand. 

In  substance,  the  situation  is  precisely  as  If 
defendant  were  suing  plaintiff  to  obtain  de- 
livery of  the  property.  By  resisting  the  de- 
mand of  plaintiff,  the  defendant  is.  In  effect, 
averring  that  the  contract  in  question  was  a 
real  sale,  and  Is  asking  the  court  to  enforce 
it  as  sncb.  Against  such  a  demand,  no  matter 
in  what  form  Instituted,  the  plaintiff  In  this 
case  has  the  right  to  say  that  the  contract 
was  null  because  it  was  for  a  debt  of  her  hus- 
band, and  when  prescription  is  pleaded 
agalnst'her  she  has  the  right  to  say  that  pre- 
scription does  not  run  against  the  party  In 
I)os8esslon,  according  to  the  maxim,  "Quae 
temporalla  sunt  ad  agendum,  perpetua  sunt  ad 
ezclpiendum."  The  practical  operation  of 
the  doctrine  advocated  by  counsel  would 
amount  to  this:  That  while  plaintiff  might 
have  let  the  status  quo  continue  indefinitely 
and  stlU  be  In  time  to  invoke,  by  reconven- 
tion or  exception,  the  nullity  of  the  pretended 
sale  whenever  defendant  sued  her  for  de- 
livery of  the  property,  she  cannot  be  allowed 
to  bring  a  suit  to  remove  this  cloud  from  ber 
title;  that  she  must  suffer  her  property  to 
remain  Indefinitely  under  this  cloud — out  of 
commerce,  as  it  were — until  it  shall  please 
defendant  to  bring  a  suit  to  enforce  a  pretend- 
ed sale  which  he  knows  not  to  be  such  and 
to  be  unenforceable  as  such,  and  thus  afford 
her  an  opportunity  of  causing  this  cloud  to  be 


removed  from  her  title.  It  can  hardly  be  nec- 
essary to  say  that  our  law  and  our  system  of 
procedure  are  not  thus  Impotent 
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No.  20210. 

Succession  of  CHOPIN. 

(Supreme  Court  of  Louisiana.     Jan.  11,  1916. 

Rehearing  Denied  Feb.  23,  1915.) 

(8yUabu»  by  the  Ootirt.) 

Dkscknt   and   Distsibution    «=9S— Suoobs- 
sioN— Good  Win,  of  Business— Riohts  o» 

MiNOB    HEIBS— FOBFSITDBX. 

Where  the  head  of  a  family  dies,  leaving 
a  wife  and  minor  children  and  a  practically  in- 
solvent succession,  included  in  wnich  latter  is 
the  good  will  of  a  business  involving,  mainly, 
manual  labor,  sncb  as  the  care  of  gardens  and 
lawns,  and  the  eldest  boy,  with  the  consent  of 
the  mother,  after  attempting  to  conduct  sncb 
business  as  the  agent,  and  for  and  on  behalf  of 
the  estate,  declines  to  go  further  in  that  capac- 
ity, but  assumes  the  business  for  his  own  ac- 
count and  is  thereby  enabled  to  pay  the  debts  of 
the  succession  and  to  provide  shelter  and  protec- 
tion for  his  mother  and  the  other  minors  in  a 
home  of  their  own,  until  the  minors  are  able 
to  provide  for  themselves  or  are  otherwise  pro- 
vided for  by  marriage,  they  have  no  standing, 
years  after  attaining  majority,  to  claim  an  inter- 
est in  the  business  so  conducted,  the  good  will 
of  which  could  have  been  of  no  value  to  them, 
save  as  assumed  by  their  brother,  under  the  cir- 
cumstances  and  for  the  purpose  and  with  the 
result  stated. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  |§  83-30;  Dec.  Dig. 
«=>8.] 

Appeal  from  Civil  District  Court,  Parish  of 
Orleans;   Oeorge  H.  Thtard,  Judge. 

Succession  of  Oustave  Chopin.  Action  by 
certain  minor  heirs  of  Gustave  Chopin 
against  Peter  A.  Chopin.  From  Judgment  for 
defendant,  plaintiffs  appeal.    AfDrmed. 

Woodvllle  &  Woodvllle,  of  New  Orleans  (J. 
B.  Rosser,  Jr.,  of  New  Orleans,  of  counsel), 
for  appellants.  Frank  Wm.  Hart,  of  New 
Orleans,  for  appellee  Peter  A.  Chopin. 

MONROB,  0.  J.  Plaintiffs,  Octavia  Biary 
Chopin,  wife  of  Thomas  J.  Wletta,  Theresa 
Frances  Chopin,  wife  of  Albert  Klnlock  Fal- 
coner, Leon  Frederick  Chopin,  and  Jean  Bap- 
tiste  Joseph  Chopin,  all  children  and  heirs  of 
Gustave  Chopin  and  Frances  Rouyer,  his 
wife,  both  deceased,  prosecute  this  suit 
against  their  brother  and  coheir,  Peter  A. 
Chopin,  for  an  accounting  and  for  the  recov- 
ery of  their  alleged  four-fifths  Interests  in 
the  business  conducted  by  him,  in  the  pro- 
ceeds of  certain  real  estate,  inventoried  and 
sold  in  the  succession  of  their  father,  of  oth- 
er real  estate  acquired  by  defendant,  in  his 
own  name,  and  alienated  by  him,  and  In  cer- 
tain other  real  estate,  so  acquired,  and  still 
standing  in  bis  name;  the  allegations  upon 
which  the  prayer  of  the  petitioners  is  predi- 
cated being,  in  effect:  That  their  father,  who 
was  engaged  in  business  as  a  florist  and 
landscape  gardener,  died  in  1892,  leaving  a 
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widow,  who  was  wholly  Illiterate,  and  flye 
children,  of  whom  defendant  was  17  years  of 
age  and  the  eldest,  and  the  others,  plaintiffs 
herein,  were  15,  13,  9  and  6,  years  of  age, 
respectively;  that,  though  the  widow  took 
out  letters  of  administration,  she  intrusted 
the  actual  administration  of  the  estate  to  de- 
fendant; that  he  has  since  then  continued 
and  Is  now  continuing  to  conduct  the  busi- 
ness of  their  father  in  his  own  name,  without 
accounting  to  them  with  respect  to,  and  with- 
out having  acquired  their  Interests  in,  the 
6q.me ;  that  the  father  died  leaving  five  lots  of 
ground  in  square  263,  bounded  by  Camp,  Ber- 
lin, Milan,  and  Chestnut  streets,  and  two  lots 
In  the  square  bounded  by  WUlow,  Clara,  Sec- 
ond, and  First  streets ;  that  on  July  12,  1892, 
defendant,  through  their  mother,  as  admin- 
istratrix, provoked  the  sale  of  the  Willow 
street  property,  for  the  payment  of  the  debts 
of  the  succession,  received  the  proceeds, 
amounting  to  $501,  and  has  never  accounted 
for  same;  that  on  August  1,  1896,  acting 
through  said  administratrix,  as  his  "tool  and 
monthplece,"  he  provoked  the  sale  of  three  of 
the  Camp  street  lots  for  the  payment  of  a 
pretended  indebtedness  of  the  succession  to 
him  of  $1,972.03 ;  that  said  alleged  debt  was 
"frandulent,  fictitious,  and  not  due,  has  nev- 
er been  recognized  or  adjudicated  in  any 
form  in  said  proceedings  of  their  father,  and 
no  account  filed  therein" ;  that  said  lots  were, 
none  the  less,  adjudicated  to  defendant  at  the 
price  of  $1,860,  which  was  set  off  by  a  like 
amount  of  said  alleged  debt,  the  whole  pro- 
ceeding being  in  pursuance  of  a  fraudulent 
scheme,  conceived  by  defendant,  to  appropri- 
ate to  himself  the  entire  estate  of  his  father 
and  mother,  and  the  result  of  the  carrying 
ont  of  which  has  been  that  petitioners  have 
received  nothing  from  the  succession  of  their 
parents  save  their  interest  in  two  of  the  lots 
In  square  263,  while  defendant  has  accumulat- 
ed a  considerable  estate,  consisting  partly  of 
the  property  and  business  of  their  father  and 
partly  of  the  earnings  and  accretions  thereto 
in  the  hands  of  defendant,  for  all  of  which  be 
should  be  held  to  account 

"Petitioners  aver  that  the  following  oonsti- 
tates  the  real  estate  bought  by  the  said  Peter 
A.  Chopin  from  the  money  and  the  proceeds  of 
the  property  and  business  of  their  said  father 
which  he  continued  to  conduct  after  the  death 
of  their  said  father  without  any  right  to  the 
ownership  thereof  and  which  said  business  be 
was  conducting  for  their  account  and  benefit." 

And  then  follow  the  descriptions  of  12  dif- 
ferent pieces  of  real  estate,  alleged  to  have 
been  acquired  by  defendant,  and  some  of 
them  to  have  been  sold  again  at  various  dates 
during  the  years  from  1895  to  1912,  inclu- 
sive. 

Defendant  pleaded  exceptions  of  no  cause 
of  action,  prescription,  and  estoppel,  and  an- 
swered. In  effect,  that  he  conducted  the  busi- 
ness of  bis  father  but  a  short  time  after  his 
father's  death,  for  which  he  made  a  settle- 
ment with  the  administratrix,  and  that,  since 
then,  he  has  been  carrying  on  a  business  of 


his  own.  In  which  plaintiffs  have  had  no  lu- 

terest. 

The  questions  presented  involve  mainly  is- 
sues of -fact,  upon  which  the  judge  a  quo,  as 
we  infer,  found  for  the  defendant,  since  he 
rejected  plaintiffs'  demands,  at  their  cost 
Plaintiffs  have  appealed,  and  defendant  has 
answered  praying  for  a  more  definite  ruling 
upon  his  exception. 

We  find  the  facts  to  be  as  follows: 

Gustave  Chopin  died  February  7,  1892, 
leaving  a  widow  and  the  five  children  who 
are  now  before  the  court,  and  who  were 
minors,  aged,  approximately  and  respective- 
ly: Peter,  18;  Octavia,  16;  Theresa,  IS; 
Leon,  9;  and  Joseph,  0  years.  He  left  an 
estate,  in  community,  consisting  of  movables, 
appraised  at  $261,  and  immovables,  appraised 
at  $2,000,  and  debts  to  the  amount  of  about 
$2,000;  of  Vtrblch  $1,000,  with  probably  some 
accrued  interest,  was  represented  by  mort- 
gage and  vendor's  lien  notes,  given  in  pay- 
ment of  three-fourths  of  the  purchase  price 
of  four  (oat  of  five)  of  the  lots  in  square  263, 
and  other  amounts  were  represented  by  bills 
for  rent,  bread,  milk,  etc.,  with  respect  to 
which  the  family  seem  to  have  fallen  behind 
by  reason  of  the  fact  that  the  decedent  had 
suffered  a  stroke  of  paralysis  some  seven 
months  prior  to  his  death.  The  succession 
was  opened  by  the  widow,  who  qualified  as 
administratrix.  The  notary,  who  appears  to 
have  known  her  well,  says,  in  bis  testimony: 

"Mrs.  Chopin  was  not  an  ignorant  woman. 
She  was  an  illiterate  woman.  She  bad  no  edu- 
cation. But  she  wag  a  woman  of  strong  char- 
acter and  good  common  sense.  •  •  •  oh, 
yes ;  Mrs.  Chopin  was  very  familiar  with  every- 
thing" (relating  to  the  condition  of  the  estate 
of  her  husband). 

The  defendant  was  the  eldest  of  the  minors 
and  had  been  working  with  his  father,  and, 
during  the  Illness  of  the  father,  bad  been  in 
charge  of  the  business ;  and,  as  he  appears  to 
have  been  intelligent  and  efficient,  his  moth- 
er, naturally,  looked  to  him  as  her  main  sup- 
port in  the  trouble  which  had  come  upon  her, 
since  the  next  in  age  were  the  two  girls,  of 
15  and  13,  respectively,  while  the  other  two 
boys  were,  the  one  9,  and  the  other  but  6, 
years  old.  At  the  suggestion  of  the  notary, 
who  seems  also  to  have  been  a  friend  of  the 
family  and  to  some  extent  their  legal  advis- 
er, an  advertisement,  bearing  defendant's  sig- 
nature, was  inserted  in  the  newspaper,  to  the 
effect  that  the  business  of  the  decedent  would 
be  continued  for  the  benefit  of  the  family; 
and  defendant  undertook  to  continue  the 
business  In  that  way.  Although,  however, 
the  decedent  had  held  himself  out  as  a 
"florist,  horticulturist  and  landscape  garden- 
er," and  was  doubtless  well  entitled  to  do  so, 
the  main  business  in  which  he  was,  and  had 
always  been,  actually  engaged,  was  (to  use 
the  language  of  one  of  the  witnesses)  "gar- 
dening on  the  outside,  jobbing,  contracting 
and  doing  new  yards  and  all  kinds  of  things 
like  that" — a  business  which  consisted,  priu- 
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dpally,  of  bard  manual  labor,  such  as  dig- 
ging In  the  ground  with  a  spade  or  hoe,  push- 
ing a  lawn  mower,  handling  a  wheelbarrow, 
and  the  superintendence  of  the  men  em- 
ployed to  assist  in  that  kind  of  work.  But 
even  that  work  required  some  capital,  for  the 
laborers  bad  to  be  paid,  though  the  collections 
might  be  delayed,  and  decedent  left  but  $34.- 
63  tn  bank,  and  was  behind  in  such  payments 
at  the  time  of  hla  death.  The  family  were 
obliged  to  leave  the  house  in  which  they  had 
been  living,  because  of  their  inability  to  sat- 
isfy their  landlord,  who  was  also  their 
baker,  as  to  his  past-due  rent  and  bread  bill, 
and  were  refused  another,  after  the  keys  had 
been  given  to  them  and  the  girls  had  put  it 
in  order,  because  their  credit  was  bad.  It  is 
not  surprising,  under  the  circumstances,  that 
defendant  should  soon  have  realized  that  he 
had  assumed  a  heavier  burden  than  he  could, 
or  could  reasonably  have  been  expected  to, 
carry.  He  was  to  do  all  the  work,  under  the 
disadvantage  of  acting  as  agent,  though  a 
minor,  for  a  practically  insolvent  succession, 
and  the  product  of  his  labor  was  to  be  di- 
vided in  the  proportion  of  nine-tenths  to  his 
mother  and  sisters  and  brothers  and  one- 
tenth  to  himself. 

On  the  other  hand,  he  found  that  people 
were  more  wUling  to  deal  with  him  personal- 
ly than  as  such  agent,  and  he  therefore,  at 
the  end  of  about  three  months,  again  con- 
sulted his  mother  and  the  notary,  and  his 
mother  readily  consented  that  he  should 
go  on  with  the  business  in  his  own  name  and 
for  his  own  account  and  that  he  might  make 
use,  for  that  purpose,  of  a  horse  and  wagon 
and  of  certain  gardening  implements  belong- 
ing to  the  succession.  The  horse  gave  out  in 
a  short  time,  and  was  sold,  with  the  consent 
of  Mrs.  Chopin,  for  $10,  which  was  turned 
over  to  her,  and  the  wagon  and  implements 
were  not  worth  more  than  $100,  at  the  out- 
side. It  appears  to  have  been  understood 
that  defendant  was  to  do  his  best  to  placate 
the  creditors  of  the  succession,  to  keep  the 
property  from  being  sold  at  a  sacrifice,  and 
to  maintain  the  family  and  keep  it  together ; 
and  It  may  be  here  stated  that  he  did  those 
things.  The  debts  of  the  succession  were 
gradually  paid,  the  family  was  kept  together 
in  a  home  of  their  own,  the  girls  were  there 
maintained  untU  they  were  married,  and  the 
boys  were  there  maintained,  and  sent  to 
school,  until  they  arrived  at  the  ages  of  15 
and  16  years,  respectively,  when,  still  living 
at  home,  they  were  employed  by  defendant 
and  paid  such  wages  as  they  were  able  to 
earn.  The  amounts  paid  out  by  defendant 
for  the  clothing  and  shoes  of  his  sisters  and 
brothers  were,  charged  to  them  and  were  ac- 
counted for  by  them,  when  they  married  or 
attained  majority;  that  is  to  say,  he  releas- 
ed the  debt  of  one  sister,  as  a  wedding  pres- 
ent, and  was  paid  by  the  other,  because  he 
thought  that  he  had  previously  given  her  the 
equivalent  in  some  other  form,  and  the  boys 
repaid  him  la  money  or  woifc    But  he  was 


not  reimbursed,  nor  has  he  asked  to  be  reim- 
bursed, the  amount  expended  during  a  num- 
ber of  years  for  the  maintenance  of  the  fami- 
ly, and  which  he  estimates  at  $6,000  or 
$8,000. 

Defendant  started  in  business  for  himnoif, 
probably,  in  May,  1892  (the  exact  date  not 
being  fixed  by  the  testimony),  and  took  an  of- 
fice that  his  father  had  once  occupied,  in  a 
carpenter  shop,  at  Third  and  Magazine 
streets;  the  premises  In  square  263  (which 
we  shall  call  the  Camp  Street  property)  be- 
ing then  occupied  by  a  tenant,  named  Lagme, 
to  whom  it  had  been  rented  by  the  adminis- 
tratrix. Soon  afterwards,  it  became  neces- 
sary to  |>ay  some  of  the  more  pressing  debts 
of  the  succession,  and  the  administratrix  pe- 
titioned the  court  to  order  the  sale  of  the 
two  Willow  Street  lots,  which  were  appraised 
at  $200,  but  for  which  defendant  had  found 
a  purchaser  who  was  willing  to  bid  $500. 
To  the  petition  was  attached  a  statement 
showing  the  following  debts,  to  wit:  Elxpens- 
es  of  last  Illness,  $85;  funeral  expenses, 
$121;  notes  secured  by  mortgage  on  Camp 
Street  lots,  $1,000;  taxes,  $74;  expenses  of 
administration,  $150;  note  (for  money  bor- 
rowed from  an  employ^)  to  John  T.  Dubos, 
$90.    And  the  lots  were  sold  for  $50L 

Tp  the  amount  thus  realized,  there  ap- 
pears to  have  been  some  addition  from  other 
sources,  making  a  total  of  $972.69,  wiOi 
which  the  Immediate  necessities  of  the  oc- 
casion were  tided  over,  and  the  debts  that 
were  not  paid  therefrom  were  taken  care  of, 
and  paid,  within  the  succeeding  four  years, 
by  defendant,  together  with  certain  other 
bills  that  were  Incurred  during  those  years. 
On  August  1,  1896,  the  administratrix  filed 
another  petition,  alleging  "that  the  estate 
owes  a  debt  of  $1,072  to  P.  A.  Chopin,  being 
disbursements  made  by  him  for  account  of 
the  estate,  as  per  detailed  statement  hereto 
annexed,"  and  praying  for  an  order  for  the 
sale  of  three  of  the  Camp  Street  lots,  and 
the  order  was  given,  and  the  sale  made,  ac- 
cordingly ;  the  adjudicatee  being  the  defend- 
ant, and  the  price  being  $1,860.  The  detailed 
statement  annexed  to  the  petition  is  signed 
by  the  defendant,  and  was  evidently  intended 
to  serve,  at  once,  as  a  statement  of  account 
between  him  and  the  administratrix  and  be- 
tween the  administratrix  and  the  succession. 
It  shows  the  total  amount  ($072.69)  which 
had  been  received  for  account  of  the  succes- 
sion, and  the  various  debts  and  charges  in 
payment  of  which  that  amount  had  been  dis- 
bursed ;  the  disbursements  exceeding  the  se- 
celpts  by  $24.88,  which  had  been  advanced  by 
defendant  It  shows  further  payments,  for 
which  defendant  had  advanced  the  money  be- 
tween February  1,  1893,  and,  say,  June  26^ 
1896,  as  follows,  to  wit:  Addition  and  re- 
pairs to  house,  $376;  curbing,  $57.40;  side- 
walk, $145.15;  112  loads  of  fiUing,  $33.60: 
20  loads  of  filling,  $46;  three  (mortgage) 
notes,  with  interest,  $1330.  In  explanation 
of  the  item  of  $376,  it  may  be  said  that  there 
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was,  on  the  Camp  Street  lots,  or  one  of  them, 
a  three-room  house,  which,  in  view  of  the 
difficulty  that  was  experienced  In  renting  a 
house,  it  was  decided  should  be  enlarged,  by 
the  addition  of  one  room,  and  repaired,  and 
occupied  by  the  family,  and  the  $375  was 
spent  in  the  enlarging  and  repairing.  The 
evidence  Is,  however,  conclusive  and  uncon- 
tradicted to  the  effect  that,  time  and  again, 
whenever  one  of  the  plaintiffs  attained  ma- 
jority, an  Informal  family  meeting  was  con- 
vened, attended  by  the  family  friend,  the 
notary,  and  the  account  in  question  was  ex- 
plained and  gone  over  to  the  satisfaction  of 
all  present ;  and  we  are  of  opinion  that  the 
conduct  of  the  plaintiffs,  in  alleging  "that  the 
said  debt"  (referring  to  the  balance  of  $1,972.- 
03,  shown  by  the  statement  In  question  to  be 
due  to  defendant)  "was  fraudulent,  flctitions, 
and  not  due,"  and  yet  failing  upon  the  trial 
either  to  withdraw,  or  to  offer  a  syllable  of 
evidence  in  support  of,  that  allegation  reflects 
severely  upon  their  good  faith  in  the  pros- 
ecution of  this  suit,  since  It  is  evident  that 
they  must  have  known,  in  making  it,  that  the 
allegation  was  equally  untrue  and  unjust 

It  is  shown  that  shortly  after  the  death 
of  his  father,  defendant  found  considerable 
profit  in  treating  orange  trees  for  a  disease 
which  had  appeared  among  them;  and  that 
somewhat  later,  co-operating  with  others,  he 
made  money  in  buying  and  selling  real  estate, 
usually  pieces  which  required  the  investment 
of  no  large  amounts  of  cash.  In  the  mean- 
while, he  had  deveIoi)ed  the  business  of  culti- 
vating, at  his  own  establishment  of  buying 
and  selling,  flowers  and  plants,  and  of  floral 
decoration,  at  entertainments,  ceremonies, 
eta,  and,  in  1900,  be  bought  lots  and  opened 
a  place  at  the  comer  of  Magazine  and  Eighth 
streets,  where  that  business  Increased  to  such 
an  extent  that  be  concluded  to  give  up,  en- 
tirely, the  business  of  attending  to  the  gar- 
dens and  lawns  of  customers,  which.  In  1905, 
he  sold  to  his  brother  Leon  (who  had  recently 
married)  for  $150 ;  and  Leon  thereafter  sold 
an  Interest  to  the  younger  brother,  Joseph, 
and  the  business  was  conducted  by  them  un- 
der the  name  of  "Chopin  Bros.,"  for  perhaps 
two  or  three  years,  when  it  proved  a  failure, 
although  it  Is  admitted  that  It  was  more 
prosperous  when  Leon  acquired  It,  in  1905, 
than  when  defendant  took  it  over,  In  1002, 
and,  though  they  borrowed  $400  to  start  with, 
whereas  defendant  had  but  $18.  The  $150 
was  paid,  at  some  inconvenience  (as  we  in- 
fer from  the  testimony),  in  installments, 
which  were  taken  from  collections,  as  paid 
by  different  patrons  whose  lawns  or  gardens 
were  kept  in  order,  and  the  $400  was  bor- 
rowed from  the  notary,  and  yet  the  two 
brothers,  Leon  and  Joseph,  adhere  to  the 
theory  that  the  business  thus  purchased  by 
them  WHS  dealt  with  as  an  asset  of  the  es- 
tate of  their  father,  which  defendant  was 
holding  and  administering  for  account  of  the 
widow  and  heirs,  and  in  which  they  (Leon 
and  Joseph)  had  an  interest  as  heira    They 


testify  that  the  amounts  received  by  them 
whUe  working  under  defendant  (from  $25  to 
$50  per  month)  were  not  paid  or  received  as 
wages,  but  as  allowances  from  the  estate; 
that  they  accepted  those  amounts  on  that 
account,  and  in  order  that  upon  the  final 
settlement  there  might  be  more  left  in  the 
estate  for  division;  and  that  they  could 
have  made  $75  or  $85  per  month  doing  the 
same  work  elsewhere;  and  yet  when  they 
took  the  business  themselves,  they  failed  in 
It  within  but  a  short  time,  and,  when  they 
failed,  they  did  not  find,  or  seek,  so  far  as 
we  are  Informed,  the  work  to  which  they 
refer,  but  accepted  positions  as  motormen, 
at  $60  per  month,  or  less.  There  are  wit- 
nesses, however,  who  testify  that  the  broth- 
ers told  them  that  they  were  working  for 
Peter,  that  Peter  had  a  good  business,  and 
was  well  able  to  get  married,  eta  The  sis- 
ters, also,  adhere  to  the  theory  that  all  that 
defendant  has  been  doing  in  the  way  of  busi- 
ness, since  the  death  of  their  father,  has 
been  as  the  agent  of  the  widow  and  heirs; 
that  thou^  they  have  known  that  he  was 
conducting  bis  business  in  his  own  name, 
and  according  to  his  own  views,  he  has  al- 
ways admitted  that  it  was  being  conducted 
for  the  benefit  of  the  estate ;  and  that  such 
admissions  were  made  at  the  family  meet- 
ings to  which  we  have  referred.  We  find  an 
exception,  in  that  respect  in  the  testimony  of 
Mrs.  Wetta,  whom  defendant  appears  to 
have  called  to  the  stand,  unexpectedly,  as  we 
infer,  as  upon  cross-examination,  and  who 
then  testified,  in  part  as  follows: 

"Q.  When  did  you  first  conceive  the  idea  that 
you  had  an  interest  in  Peter's  business?  A. 
After  Papa  died ;  we  always  felt  there  was  an 
interest  in  it  for  us.  Q.  When  did  you  first 
make  a  demand  on  Peter  for  a  settlement  of  the 
business  with  you?  A.  When  I  was  21  years 
old.  Q.  What  sort  of  demand  did  you  make 
on  him?  A.  I  went  to  Peter  and  said:  'I  am 
21  years  old,  and  married,  and  I  would  like  to 
have  the  portion  of  the  estate  that  is  coming 
to  me.'  And  Peter  said  to  me:  'What  do  yon 
want  to  do  that  for?  Don't  go  and  take  it 
now ;  wait  'til  the  yonnger  children  get  older, 
and  we  will  all  come  together,  and  I  will  make 
a  settlement  with  yon.'  •  ♦  •  Q.  When  the 
youngest  child  became  of  age— Peter  said  when 
the  youngest  child  became  of  age,  he  would  make 
a  settlement.  Did  you  go  to  Peter  and  demand 
a  settlement?  A.  Yes,  sir.  Q.  When  was  that? 
A.  When  Joe  was  21  years  old.  That  is  about 
8  years  ago.  That  was  before  my  mother's 
death.  Q.  Was  there  any  settlement  made  then? 
A.  No,  sir.  Q.  Why?  A.  Because  there  was  no 
settlement  made.  •  •  •  Q.  What  attempts 
did  ;pou  make  to  get  it,  other  than  to  ask  Peter 
for  It;  what  did  yon  do  when—  A.  We  went 
to  Peter  and  asked  for  our  portion  of  the  fa- 
ther's estate.  Q.  What  did  he  say?  A.  He  al- 
ways said  there  was  nothing  coming  to  us.  Q. 
That  was  eight  years  ago?  A.  Yes,  sir;  and, 
at  present,  he  says  the  same  thine.  *  *  *  Q. 
You  say  ne  always  denied  it — that  there  was 
something  coming  to  you?  A.  There  is  some- 
thing coming  to  us.  Mama  always  told  u^- 
Q.  I  am  not  asking  yon  that  now.  I  am  asking 
you  what  Peter  told  you.  You  say  Peter  al- 
ways told  you  that  there  was  nothing  coming 
to  you?  A.  Yes.  Q.  Who  supported  the  family 
from  the  time  your  father  died?  A.  My  brother 
Q.  What  brother?    A.  Peter." 
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The  notaiy,  who  has  siBce  departed  this 
life,  testified,  positively  and  emphatically, 
that,  at  the  family  meetings  to  which  we 
have  referred,  there  was  never  any  sugges- 
tion that  the  business  conducted  by  Peter  was 
the  business  of  the  estate,  and  that  the  ex- 
planations that  were  made  in  regard  to  the 
estate  always  proved  entirely  satisfactory; 
the  fact  being,  as  we  apprehend,  that  platn- 
tltTs  have  confused  the  question  of  the  set- 
tlement of  the  estate  with  that  of  the  status 
of  the  business  conducted  by  Peter.  Mrs. 
Wetta,  for  Instance,  attained  her  majority  In 
1898,  after  the  Willow  Street  and  the  three 
Camp  Street  lots  had  been  sold  and  the  debts 
of  the  succession  paid,  and  there  was  nothing 
left  in  the  estate  save  the  other  Camp  Street 
lots,  of  -which  Mrs.  Chopin  had  the  usufruct 
There  was  therefore  no  settlement  of  the  es- 
tate to  be  made  at  that  time  with  the  chil- 
dren, or  at  any  time  afterwards  until  Mrs. 
Chopin  died.  In  the  meanwhile,  the  defend- 
ant had  long  been  conducting  a  business  of 
bis  own,  the  most  prosperous  part  of  which 
was  a  business  that  his  father  had  never  con- 
ducted, save  in  the  most  limited  and  casual 
way.  In  1902  the  plaintiffs  herein  (with  the 
exception  of  Joseph,  who  was  still  a  minor) 
executed  an  act  (called  a  sale)  whereby  they 
conveyed  to  defendant  their  respective  Inter- 
ests in  the  rear  portions  of  the  Camp  Street 
lots  which  were  still  left  in  the  succession,  in 
exchange  for  a  portion  of  the  lots  In  square 
263,  which  had  been  sold  to  him  in  1898  (or 
1897).  In  1905,  defendant  sold  the  business 
of  outside  gardening  to  his  brother  Leon, 
who  paid  for  it  as  in  the  case  of  any  other 
purchase,  and  who  sold  an  interest  In  It  to 
Joseph,  as  he  would  have  sold  any  other 
property.  And,  in  1910,  all  the  parties  before 
the  court  Joined  In  a  petition  praying  to  be 
put  in  possession  of  the  estate  of  their 
mother,  to  which  petition  there  Is  attached 
the  affidavit  of  Leon  Chopin,  to  the  effect 
that  the  decedent  left  no  other  property  than 
the  lot  of  ground  described  In  the  petition, 
being  the  lot  made  up  from  the  original 
Camp  Street  property,  as  hereinabove  ap- 
pears. 

Plaintiffs*  counsel  argue  that  defendant 
could  not  have  acquired,  and  never  did  ac- 
quire, as  his  own,  the  business  that  bis 
father  was  conducting.  We  must,  however, 
flrst  distinguish  between  the  business  of  out- 
side gardening,  upon  the  one  band,  tn  which 
Gustave  Chopin  was  engaged,  and  the  busi- 
ness of  cultivating  in  his  own  garden,  and 
dealing  in,  plants  and  cut  flowers  and  the 
business  of  floral  decoration,  In  which  alone 
defendant  was  engaged  when  this  suit  was 
brought,  upon  the  other  hand,  and  in  which 
bis  father  was  never  engaged  to  any  appre- 
ciable extent  As  to  the  business  last  men- 
tioned, the  plaintiffs  have  not  a  color  of 
standing.  As  to  the  business  flrst  mentioned, 
it  Is  true  that  under  ordinary  circumstances. 


one  cannot  of  his  own  motion,  make  Umself 
the  owner  of  that  which  he  has  received  in 
the  capacity  of  agent  or  fiduciary;  but  the 
circumstances  under  which  defendant  acted 
were  not  ordinary,  and  he  cannot  be  said  to 
have  acted  of  his  own  moUon,  or  so  mncb 
even  for  his  own  advantage  as  for  the  ad- 
vantage of  the  plaintiffs  now  before  the 
court  and  of  the  mother  of  them  all,  with 
whose  consent  and  approval  he,  at  flret  at- 
tempted to  conduct  the  business  In  ques- 
tion in  the  capacity  of  agent,  for,  and  In 
behalf  of,  the  estate,  and  then,  with  the 
same  consenfi  and  approval,  undertook  to 
conduct  it  for  his  own  account  as  being  the 
only  way  In  which  it  could  be  either  saved 
or  conducted  to  the  advantage  of  any  of  those 
who  were  Interested.  It  Is  evident  that,  if 
defendant  and  bis  mother  bad  allowed  mat- 
ters to  take  the  ordinary  course,  the  propert7 
of  the  succession  would  have  been  sacrificed 
at  forced  sales,  for  an  insufficient  amount 
to  pay  the  debts,  and  the  whole  family  would 
have  been  thrown  homeless,  upon  the  charity 
of  the  world,  unless  the  two  mentioned  had 
found  means  to  provide  for  them  in  some 
other  way.  It  is  equally  evident  we  think, 
that  the  good  will  of  the  business  in  which 
Gustave  Chopin  was  engaged  would  have 
sold  for  nothing,  for  a  number  of  witnesses, 
who  are  familiar  with  that  business,  testify 
that  it  Is  worth  nothing,  because  of  the  diffi- 
culty in  making  effective  delivery,  and  where 
the  sheriff  makes  such  a  sale,  for  a  succes- 
sion, the  difficulty  amounts  to  an  Impossibil- 
ity. The  defendant  therefore,  in  assuming 
the  business  in  question,  deprived  the  plain- 
tiffs of  nothing  that  could  possibly  have  been 
of  the  slightest  value  to  them,  save  as  thus 
assumed,  but  which,  in  that  way,  served  as 
the  means  of  sheltering  and  keeping  them,  as 
one  family  in  a  home  of  their  own,  until  they 
were  able  to  provide  for  themselves,  of,  in 
the  case  of  the  girls,  were  sought  by  good 
husbands  who  provided  for  them.  Beyond 
that,  the  defendant  was  not  bound  to  con- 
tinue in  a  position  In  which  all  the  work  and 
but  one-tenth  of  the  product  fell  to  his  share, 
and  he  declined  to  do  so.  The  good  will  of 
the  business  in  which  his  father  had  been 
engaged,  then,  became  derelict  and  was  open 
to  appropriation  by  any  one  who  chose,  or 
might  be  able,  to  appropriate  it;  and  he,  hav- 
ing an  interest  in  It,  as  heir,  was  within  his 
rights  and  within  the  canons  of  the  law, 
legal  and  moral,  when  he  did  appropriate  It 
for  the  purpose  and  with  the  effect  of  giving 
his  coheirs  such  benefit  from  his  action  as  he 
is  shown  to  have  given  them.  The  view  thus 
taken  of  the  matter  renders  it  unnecessary 
that  we  should  consider  the  exceptions,  bat 
we  do  not  wish  to  be  understood  as  holding 
that  they  are  without  merit.  The  Judge  a 
quo  properly  rejected  plaintiffs'  demands,  and 
his  Judgment  Is  affirmed. 
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<^^''""  No.  21022. 

STATE  T.  HEAD. 
<Supreme  Court  of  Louisiana.     Feb.  8,  1916.) 

(ByUabut  hv  the  Court.) 

WiTNESsKs  «=>288— Redibect  Examination— 

ScoPB— Intoxicating  Liquobs. 

In  a  prosecution  for  retailing  intoxicating 
liquoia  without  a  license  on  a  day  fixed,  where 
the  proaecuting  witness  lias  already  testified 
to  such  sale,  and  on  cross-examination  also  tes- 
tifies that  be  bought  intoxicating  liquors  from 
the  defendant  at  another  time,  it  is  competent 
for  the  state,  on  redirect  examination,  to  inqnire 
as  to  the  time  that  such  purchase  was  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
€ent.  Dig.  S  1003;  Dec.  Dig.  «=9288.] 

Appeal  from  Fifth  Jndldal  District  Court, 
Parish  of  Jackson ;   Cas  Mosa,  Judge. 

J.  X.  Head  was  convicted  of  retaillntr  In- 
toxicating liquors  without  a  license,  and  ap- 
peals.   Afilrmed. 

Earl  EX  Kldd,  of  Wlnnfleld,  and  Wm.  3. 
HammoD,  of  Jonesboro,  for  appellant,  R.  G. 
Pleasant,  Atty.  Oen.,  and  Julius  T.  Long,  Dist 
Atty.,  of  WJnnfleld  (G.  A.  Gondran,  of  New 
Orleans,  of  counsel),  for  tbe  State. 

SOMMERTILLB,  J.  The  defendant  ap- 
pals from  a  Judgment,  on  a  trial  without  a 
Jury,  finding  him  guilty  of  retailing  intoxi- 
cating liquors  without  a  license  on  January 
?4,  1914. 

The  only  bill  of  exceptions  found  In  the 
record  Is  talcen  to  the  ruling  of  the  court  in 
permitting  the  district  attorney  to  ask  a 
state  witness,  on  redirect  examination,  wheth- 
er the  purchase  by  him  of  intoxicating  liq- 
uors from  the  defendant,  different  from  that 
fixed  In  the  indictment,  and  about  which  he 
had  been  questioned  on  cross-examination  by 
defendant's  counsel,  and  which  had  not  been 
testified  to  by  him  on  his  examination  in 
chief,  had  taken  place  prior  to  the  date  men- 
tioned In  the  bill  of  particulars  or  not  In 
overruling  the  objection  to  the  question  pro- 
pounded by  the  district  attorney  on  redirect 
examination,  the  court  said: 

"The  testimony  as  to  the  facts  shown  was 
brought  out  by  counsel  for  defendant  on  cross- 
examination,  and  the  state  was  permitted  to 
ascertain  the  time  to  determine  whether  or  not 
it  was  a  different  sale  from  that  included  in  the 
charge^  It  was  shown  to  have  been  a  time  prior 
to  Uiat  induded  in  the  bill  of  particulars,  and 
did  not  enter  into  the  facts  forming  the  basis  up- 
on which  the  accused  was  convicted.  The  testi- 
mony shows  conclusively  a  sale  of  whisky  with- 
out a  license  to  sell  on  the  date  and  in  the  man- 
ner alleged,  independent  of  the  testimony  com- 
plained of,  and  without  in  any  manner  consid- 
ering it  as  a  part  of  the  case  as  charged." 

It  appears  from  the  statement  of  the  Judge 
that  the  state  had  proved  the  offense  charged 
in  the  indictment,  and  that  the  prosecuting 
witness,  on  cross-examination  by  counsel  for 
the  defendant,  testified  about  a  sale  of  Intox- 
icating liquors  by  defendant  at  some  other 
time ;  and  It  was  therefore  competent  for  the 
state  to  show  the  date  of  such  sale,  and  that 


It  was  prior  to  the  date  mentioned  In  the  In- 
dictment under  which  the  defendant  was  be- 
ing tried.  This  ruling  Is  not  in  opposition 
to  the  ruling  in  State  t.  Ryan,  131  La.  1054, 
60  South.  661.  The  state  was  not  here  at- 
tempting to  prove  other  sales  of  intoxicating 
liquors  on  other  dates  than  that  mentl<wed  in 
the  bUl  of  particulars.  That  evidence  had 
been  brought  out  by  the  defendant  on  cross- 
examination  of  the  prosecuting  witness,  and 
he  cannot  be  heard  to  complain  thereof. 
Judgment  affirmed. 

(136  La.  651) 

No.  20120. 

TOMMIB  T.  LITTLE  RIVER  LUMBER  CO. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1015.) 

(ByVUbut  by  tU  Oourt.) 

Rahaoadb  «=>276  — Tbebpabbbbs— Dctt  of 

CoitPANT— Safe  Bquipment. 

A  railroad  company  owes  no  duty  to  unin- 
vited strangers  to  keep  its  locomotives  in  such 
condition  that  they  may  be  safely  Jumped  upon 
while  in  motion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent:  Dig.  it  87&-886;   Dec  Dig.  «i»276.] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides;  W.  F.  Blackman, 
Judge. 

Action  by  J.  B.  Tommle  against  the  Little 
River  Lumber  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.    AfiSrmed. 

George  Wear,  Jr.,  and  J.  O.  Harper,  both 
of  Jena,  for  appellant  Blackman,  Overton 
&  Dawklns,  of  Alexandria,  for  appellee. 

LAND,  J.  Plaintiff  sued  the  defendant  for 
$25,500  damages  for  the  loss  of  a  foot,  which 
was  crashed  In  a  cogwheel  of  a  Shay  locomo- 
tive operated  on  a  tram  railroad,  alleged  to 
belong  to  the  defendant 

The  petition  alleges  In  substance:  That 
plaintiff,  on  June  8,  1912,  was  working  In 
the  employ  of  the  defendant  as  a  cross-haul 
loader.  That  the  defendant  operated  a  train 
on  said  tramroad  for  the  purpose  of  carrying . 
employes  to  and  from  their  work.  That 
plaintiff,  owing  to  the  fact  that  he  had  a 
team  to  care  for  after  the  day's  hauling  was 
done  and  before  the  day's  hauling  commenc- 
ed, rarely  used  said  train,  although  author- 
ized so  to  do  by  the  ofiSclals  of  the  defend- 
ant and  occasionally  did  so  vrlth  tbeli 
knowledge  and  consent.  That  on  June  8, 
1012,  the  plaintiff,  having  finished  his  day's 
work  and  cared  for  his  team,  was  standing 
near  the  tramroad,  when  the  defendant's 
log  train  came  np  on  its  way  to  Manistee,  the 
site  of  defendant's  sawmill.  That  the  en- 
gineer In  diarge  of  the  train,  on  seeing  the 
plaintiff,  slowed  down  to  a  very  slow  rate 
of  speed,  as  was  customary,  to  enable  the 
plaintiff  to  board  the  train.  That  he  reach- 
ed up  and  took  hold  of  the  grabirons  or  hand- 
holds provided  for  use  in  boarding  said  Shay 
engine,  and  attempted  to  pull  himself  aboard. 
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putting:  one  foot  on  a  step  or  foothold  whlcb 
was  to  be  used  in  boarding  said  engine. 
This  foothold  bad  been  so  much  used  that  It 
had  become  worn  and-  smooth  and  was  as 
slick  as  glass,  which  fact  was  known  to  the 
operatives  and  the  officials  of  said  company, 
but  was  unknown  to  petitioner.  That,  as 
plaintiff  placed  his  foot  on  said  hold,  his  foot 
sliroed,  owing  to  the  sllckness  of  the  steps, 
and  went  into  the  exposed  cogwheels  of  said 
engine,  and  was  crushed  and  mangled. 

The  petition  alleged  that  the  defendant 
was  guilty  of  gross  negligence  In  operating 
said  Shay  engine  without  shields  over  the 
cogwheels,  which  had  been  removed  by  the 
servants  of  defendant — a  fact  unknown  to 
the  plaintiff,  but  well  known  to  the  officials 
of  the  company  and  the  crew  operating  said 
train. 

For  answer  the  defendant  denied  all  of 
the  allegations  of  the  iietitlon,  and  farther 
specially  denied  that  the  plaintiff  was  in  its 
employ  on  the  date  of  the  alleged  accident  or 
since,  and  that  it  owed  to  the  plaintiff  any 
duty  whatever,  and  further  denied  that  the 
plaintiff  oh  said  date  was  known  to,  or  in- 
vited by,  the  respondent  company  to  take 
passage  upon  any  of  its  trains  or  locomo- 
tives, and  continued  as  follows: 

"Further  answering,  respondent  shows  that, 
only  in  the  event  the  court  should  find  any  re- 
lationship of  master  and  servant  existing  be- 
tween plaintiff  and  respondent  on  the  date  of 
the  alleged  accident,  then,  if  plaintiff  was  in- 
jured, bis  injury  was  the  result  of  his  disregard 
for  hiB  own  safety,  and  want  of  care,  and  plain- 
tiff contributed  to  his  injury,  which  contributory 
negligence  your  respondent  now  specially  pleads 
in  bar  of  plaintiff's  right  of  recovery." 

The  answer  further  averred  that,  If  the 
plaintiff  was  Injured  through  any  fault  of 
respondent,  the  danger  was  plain,  obvious, 
open,  and  apparent,  and  onght  to  have  been 
known  and  was  in  fact  known  to  the  plain- 
tiff. 

The  case  was  tried  before  the  district 
Judge,  who  rendered  judgment  In  favor  of 
;tbe  defendant  company.  The  plaintiff  has 
appealed. 

The  evidence,  both  written  and  oral,  in  the 
record,  proves  beyond  dispute  that  the  plain- 
tiff was  employed  by,  and  at  the  time  of  the 
accident  was  In  the  service  of,  Henry  A. 
Morehead,  an  independent  contractor  for  the 
getting  out  and  delivery  of  logs  f.  Ow  b.  cars 
on  the  tramway. 

Plaintiff  in  his  testimony  stated  that  no 
one  ever  invited  or  told  him  to  ride  on  the 
train,  and  that  no  one  ever  told  him  he 
could  not  The  evidence  shows  that  the 
management  instructed  the  engineer  and  fire- 
man not  to  carry  any  other  persons  than 
those  employed  on  the  train.  It  is  true  that 
the  engineer  violated  these  orders,  as  in 
plaintiff's  case,  by  slowing  down  his  engine 
so  that  men  could  jump  on  the  train.  When 
plaintiff  made  his  Jump  the  engine  was  run- 
ning three  or  four  miles  per  boar.    Had  he 


looked  he  could  have  seen  the  ezpooed  cog- 
wheel and  the  danger  of  stepping  or  slipping 
upon  it  Unfortunately,  the  plaintiff  Jump- 
ed without  looking,  and  one  of  Ills  feet  was 
caught  and  crushed  by  the  cogs. 

The  engineer  testified  that  the  fender  over 
the  cogwheel  had  been  broken  and  removed 
by  him ;  that  the  presence  of  a  fender  would 
not  prevent  a  person  from  falling  under  the 
wheel;  that  the  broken  fender  was  straight 
and  was  not  intended  to  be  used  as  a  step: 
that  plaintiff  bad  Jumped  on  the  train  ou 
several  occasions,  either  on  the  left  side  of 
the  engine,  where  there  were  no  cogwheels, 
or  on  the  right  side  of  the  footboard  behind 
or  in  front  of  the  engine.  There  were  regu- 
lar steps  on  the  left  side  of  the  engine,  and 
also  on  the  coal  or  gondola  cars. 

Plaintiff,  having  failed  to  prove  that  he 
was  the  servant  of  the  defendant,  or  that  he 
was  invited  by  the  defendant  to  ride  on  its 
log  train,  occupies  the  position  of  a  stran- 
ger to  whom  the  company  owed  no  duty  to 
keep  its  engine  in  proper  repair. 

In  a  similar  case  this  court  correctly  held, 
as  stated  in  the  syllabus,  that: 

"A  company  is  not  responsible  for  injuries 
received  by  a  person  who,  holding  no  contractual 
relations  with  it,  either  as  a  passenger  or  an 
employe,  and  with  no  invitation  from  it,  at- 
tempts to  board  one  of  its  moving  engines  by 
steps  leading  up  to  the  engineer  s  cab,  even 
though  the  injury  should  have  been  due  to  the 
defective  condition  of  the  steps." 

See  Holmes  v.  Crowell  &  Spencer  Lbr.  Co., 
51  La.  Ann.  352,  25  South.  265.  In  that  case 
the  engineer  permitted  boys  to  ride  on  bis 
engine,  in  violation  of  Instructions.  See, 
generally,  4  R.  C.  L.  1050,  1051. 

Plaintiff  having  failed  to  prove  negligence 
in  the  defendant,  it  is  unnecessary  to  con- 
sider the  question  of  the  alleged  insufficiency 
of  the  plea  of  contributory  negligence. 

Judgment  affirmed. 


(U6  La.  66S) 

No.  20317. 
MEUNIER  V.  THIBODAUX. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915.) 

(8i/llabu$  by  the  Court.) 
DiVOBOK   e=327— Sepabation  —  Ubounus  — 

Right  of  Action— Petition. 

Where  the  allegations  of  a  petition  in  a  suit 
for  separation  from  bed  and  board  are  sach  as, 
taking  them  to  be  true  and  assuming  that  they 
can  be  sustained  by  proof,  to  indicate  that  the 
plaintiff  would  find  living  with  defendant  insup- 
portable by  reason  of  defendant's  conduct  there, 
should  be  a  trial  on  the  merits,  and  a  Judgment 
sustaining  an  exception  of  no  cause  of  action 
will  be  reversed, 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  §§  27,  62-83;   Dec.  Dig.  <e=»27.] 

Appeal  from  Twenty-Seventh  Judicial  Dis- 
trict Court,  Parish  <^  St  James;  Charles  T. 
Wortham,  Judge. 

Action  by  Mrs.  Clara  May  Madeline  Meun- 
ier,  wife,  against  Henry  Joseph  Thlbodanz, 
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husband.    From  a  Jadgment  for  defendant, 
plaintiff  appeals.    Reversed  and  remanded. 

Galon,  Ijambremont  &  Hebert,  of  Lutcber, 
for  appellant  Pugh  &  Hlmel,  of  St.  Jamea, 
and  Jobn  L.  Peytavln,  of  New  Orleans,  for 
appeUee. 

MONROE,  a  J.  Plaintiff  prosecutes  this 
appeal  from  a  judgment  sustaining  an  excep- 
tion of  no  cause  of  action.  She  alleges, 
among  other  things,  that  she  brought  a  simi- 
lar suit  In  1912,  and  that  It  was  disposed  of 
by  an  opinion  and  decree,  from  which  she 
makes  the  following  excerpt,  to  wit: 

"Man  is  prone  to  err.  The  defendant  has 
seriously  erred.  The  evidence  showB,  however, 
that  he  is  not  without  real  affection  for  his  chil- 
dren and  for  his  wife.  He  has  frequently  visited 
and  been  kind  to  his  children,  after  the  mother 
carried  them  from  his  home.  Nor  does  the  court 
believe  that  the  plaintiff  is  wanting  in  the  feel- 
ings which  become  a  wife  and  mother.  Forbear- 
ance and  forgiveness,  within  certain  limits,  are 
the  duties  which  the  law  and  society  impose  on 
both  husband  and  wife.  In  refusing  this  separa- 
tion, the  court  hopes  that  the  wife  will  speedily 
return  to  her  husband ;  that  her  husband  will 
receive  her  kindly  and  tenderly,  cease  harsh  lan- 
guage towards  her  and  bestow  on  her  the  gen- 
Ueness  which  the  weaker  sex  requires;  that  the 
wife  will  minister  to  her  husband's  infirmity; 
and  that  both  will  be  happy  as  their  sons  and 
daughters  grow  up  around  them.  The  charge 
of  public  defamation  is  not  established,  and  it  is 
not  insisted  that  it  is.  The  court  will  make  the 
decree  one  of  nonsuit,  so  as  not  to  preclude  the 
plaintiff  from  making  use  of  the  same  facts  in 
a  future  suit,  should  the  husband  be  guilty  of 
abuses  or  cruel  treatment  in  the  future,  so  as  to 
render  their  living  together  insupportable." 

And,  It  is  alleged,  there  was  Judgment  of 
nonsuit 

The  petition  contains  other  allegations,  set- 
ting out  In  great  detail,  the  charges  of 
harshness,  abuse,  defamation,  and  cruelty  of 
various  kinds,  extending  over  a  period  of 
about  five  years,  up  to  July,  1012,  when  pe- 
titioner instituted  her  first  suit  It  is  fur- 
ther alleged  that,  after  the  rendition  of  the 
Judgment  in  that  suit  plaintiff  came  to  New 
Orleans,  with  her  six  children,  and  lived 
with  her  mother;  that  defendant  came  there 
to  see  the  children,  and,  shortly  afterwards, 
made  overtures,  through  plalnttfTs  brother, 
for  a  reconciliation,  that  plaintiff  then  met 
bim,  at  her  brother's  house,  and  that  be  ad- 
mitted that  be  had  been  altogether  at  fault 
implored  her  forgiveness,  and  assured  her 
that  she  should  have  no  cause  to  complain,  in 
the  future,  if  she  would  consent  to  the  re- 
establishment  of  their  relations;  that  she 
told  Urn  that  she  could  never  live  with  or 
near  bis  sisters,  who  had  grossly  defamed 
her,  and  he  agreed  that  her  position  was  cor- 
rect and  that  he  would  not  ask  her  to  return 
to  St  James,  bat  would  himself  come  to 
New  Orleans  to  live  and  engage  in  business, 
and  that  thereupon  they  were  reconciled,  and 
be  remained  in  New  Orleans  with  her  and 
the  children  for  about  a  week,  when  she  ac- 
companied him   to   St  James,   where  they 


I>acked  their  household  effects  and  shipped 
them  to  New  Orleans,  and  she  returned  to 
that  city;  that  defendant  remained  in  St 
James,  but  visited  his  family  three  times 
within  six  weeks,  but  that  he  failed  to  go 
into  business,  as  he  had  said  that  be  would, 
and  within  a  few  months  announced  that  he 
had  changed  his  mind  and  engaged  in  busi- 
ness in  St  James;  that  he  took  three  of  the 
children  to  St  James,  and,  as  petitioner 
heard  nothing  from  them  and  became  uneasy, 
she  went  to  St  James,  and  sent  word  to  de- 
fendant from  a  boarding  house,  requesting 
him  to  send  the  children  to  see  her,  to  which 
he  replied  that  she  could  not  see  them,  save 
at  the  home  of  his  sisters,  where  they  were 
staying;  that  she  then  asked  that  she  be  per- 
mitted to  see  them  at  the  former  matrimonial 
domicile,  to  which  defendant  consented,  but 
refused  to  let  her  see  them  alone,  or  take 
them  back  to  New  Orleans,  and  was  harsh 
and  rough  to  them  and  to  her,  telling  them 
that  they  might  cry  their  eyes  out  but  would 
never  return  to  their  mother,  and  abusing 
and  slandering  her  in  their  presence;  that 
upon  leaving  she  exacted  a  promise  that  the 
children  should  be  permitted  to  write  to  her, 
but  that,  during  the  following  week,  she 
heard  nothing  from  them,  and  again  returned 
to  St  James,  and  sent  word  to  her  husband 
that  she  wished  to  see  them,  to  which  he 
replied,  as  before,  that  she  could  see  them 
only  at  his  sisters';  that  she  went  to  tha 
gate  of  the  sisters'  residence  and  called  him 
thereto,  and  he  spoke  roughly  to  her,  did  not 
even  shake  hands,  and  refused  to  allow  the 
children,  who  were  locked  up'  in  the  house, 
to  come  out  and  see  her;  and  that  she  came 
away  without  seeing  them.  She  further  al- 
leges that,  since  the  reconciliation,  defendant 
has,  by  fraud  and  deceit,  taken  possession  of 
three  of  the  children,  but  otherwise  has 
abandoned  his  family  and  the  matrimonial 
domicile  and  has  made  no  provision  for  their 
maintenance. 

There  are  stUl  other  allegations,  from 
which  it  appears  that  defendant's  disposition 
and  conduct  towards  plaintiff  are  about  as 
before  the  reconciliation,  and  are  aggravated 
by  the  fact  that  he  has  repudiated  the  agree- 
ment upon  the  basis  of  which  the  reconcilia- 
tion was  effected.  The  Judge  a  quo  was  of 
opinion  that  upon  the  face  of  the  papers,  it 
was  the  duty  of  the  plaintiff  to  return  to  St 
James  and  live  vrlth  her  husband,  and  that 
she  need  not  live  with  his  sisters;  but  we 
gather  from  the  petition  that  the  matrimonial 
domicile  has  been  abandoned,  and  that,  even 
if  it  were  open,  the  attitude  of  the  defend- 
ant  towards  plaintiff  la  such  as  would  render 
their  living  together  insupportable.  This, 
of  course,  taking  the  allegations  of  the  peti- 
tion to  be  true  and  assuming  that  plaintiff 
will  be  able  to  sustain  them  by  proof. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  set  aside,  the  exception  of 
no  cause  of  action  overruled,  and  the  case  re- 


Digitized  by 


Google 


542 


07  SOUTHEBN  BBPOBTBB 


<U. 


manded,  to  be  proceeded  with  accordinK  to 
law;  defendant  to  pay  the  costs  of  the  ap- 
peal. 


OS.  I..  658)  No.  20712. 

STATE  T.  WOOD. 
(Supreme  Court  of  Louisiana.     Feb.  8,  1916.) 

(SifUahut  ly  the  Court.) 

1.  CBiiaNAL  Law  $=>114— Fbostitotioh  <=» 
L  4  —  Elxuznts  of  Offknsb  —  EVIDXnCB  — 
Venue. 

The  offense  denounced  by  Act  No.  134  of 
1890(  ii  l|  is  complete  when  a  woman  of  previous 
chaste  character  is  enticed  by  false  representa- 
tion "from  her  father's  home  or  from  any  other 
place  (in  Louisiana),  *  *  *  for  the  purpose 
of  prostitution  or  for  any  unlawful  sexual  inter- 
course, at  a  house  of  ill  fame,  or  at  any  other 
place  of  like  character,  or  elsewhere,"  and,  as 
affecting  the  completion  and  Tenue  of  the  of- 
fense, it  is  immaterial  whether,  such  woman 
having  been  so  enticed  from  her  home  in  this 
state  to  a  place  in  another  state,  further  repre- 
sentations are  there  made  to  her,  followed  by 
ber  prostitution  or  unlawful  sexual  intercourse; 
but  evidence  of  such  happenings,  though  not  es- 
sential thereto,  is  admissible  in  the  prosecu- 
tion of,  as  tending  to  establish,  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  233:  Dec.  Dig.  <S=>114;  Fros- 
tituUon,  Cent.  Dig.  $$  1,  2,  4;  Dec.  Dig.  «=> 
1,  4.] 

3.  Cbiminai.  Law  «=>1166— Appeal— Denial 

or  New  Tbial. 

This  court  is  without  jurisdiction  to  reverse 
the  ruling  of  a  trial  judge  in  a  criminal  case, 
refusing  a  new  trial,  applied  for  upon  tbe 
grounds  that  the  jury  failed  to  give  the  appli- 
cant the  benefit  of  the  reasonable  doubt  to 
which  he  was  entitled  (there  being  no  complaint 
that  the  judge  failed  to  give  the  proper  instruc- 
tion), and  that  the  verdict  was  contrary  to  law 
and  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  3067-3071;  Dec.  Dig.  «=» 
1156.] 

3.  INDICTITEKT  AND  INFOBUATION  ®=>86— VSN- 

UE— Stjfficiency  of  Allegation. 

The  venue  need  not  be  set  out  in  the  body 
of  an  indictment ;  it  is  sufficient  that  it  appear 
in  the  margin. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  information.  Cent  Dig.  U  230-243;  Dec. 
Dig.  «=»86.] 

4.  CoMMXBCE  $=>8— Federal  Statutx  — Ef- 
fect. 

The  fact  that  tbe  federal  government  has 
declared  it  an  offense  to  induce  women  to  travel 
from  one  state  to  another  for  immoral  purposes 
does  not  affect  tbe  authority  of  the  state  of 
Louisiana  to  declare  it  an  offense  against  her 
laws  to  entice  a  chaste  woman  from  her  borne 
in  Louisiana,  by  false  representations,  for  such 
purposes.  The  laws  neither  conflict  with  each 
other  nor  cover  tbe  same  subject,  and  in  so 
far  as  they  are  directed  against  similar  evils 
are  easily  reconciled. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  {  5;    Dec.  Dig.  «=»8.] 

O'Niell,  J.,  dissenting. 

Appeal  from  Eighteenth  Judicial  District 
Court,  Parish  of  Acadia ;  William  Campbell, 
Judge. 

W.  E.  Wood  was  convicted  of  abduction, 
and  appeals.    Affirmed. 


Philip  S.  Pogh,  L.  H.  Pngh,  and  Percy  T. 
Ogden,  all  of  Crowley,  for  appellant  R.  G. 
Pleasant,  Atty.  Gen.,  0.  B.  De  BeUevue,  Dist. 
Atty.,  of  Crowley  (G.  A.  Oondran,  of  New 
Orleans,  of  counsel),  for  the  State. 

MONBOE,  O.  J.  Defendant,  having  been 
convicted  of  abduction  and  sentenced  to  Im- 
prisonment at  bard  labor,  presents  bis  case 
to  this  court  by  means  of  three  bills  of  ex- 
ception, to  wit,  a  bill  to  the  overmllng  of 
his  objection  to  tbe  admission  of  certain  tes- 
timony concerning  happenings  between  bim 
and  tbe  prosecutrix  in  tbe  state  of  Texas,  a 
bill  to  tbe  overruling  of  a  motion  for  new 
trial,  and  a  bill  to  tbe  overruling  of  a  mo- 
tion in  arrest  of  Judgment. 

[1]  1.  Tbe  indictment  charges  that  defend- 
ant— 

"did  unlawfully,  wilUully,  fraudulently,  and  by 
false  representations,  entice,  abduct,  induce  from 
her  mother's  house  one  [giving  the  name],  a 
young  girl  of  previous  chaste  character,  for  the 
purpose  of  unlawful  sexual  intercourse,  at  a 
house  or  place  in  the  city  of  Beaumont,  state  of 
Texas,  and  did  then  and  there  unlawfully,  will- 
fully, and  feloniously,  and  by  false  representa- 
tions, have  unlawful  sexual  intercourse  with  tiie 
aforesaid ." 

The  statute  under  whicb  tbe  prosecution  is 
conducted  reads,  In  part  (quoting  from  sec- 
tion 1): 

"That  any  person  who  shall  fraudulently,  de- 
ceitfully or  by  any  false  representation,  entice, 
abduct,  induce,  decoy,  hire,  engage,  employ  or 
take  any  woman  of  previous  chaste  character 
from  her  father's  house,  or  from  any  otber  place 
where  she  may  be,  for  the  purpose  of  prostitu- 
tion, or  for  any  unlawful  sexual  intercourse,  at 
a  house  of  ill  fame,  or  at  any  other  place  of 
like  character,  or  elsewhere,  ♦  •  ♦  diall,  on 
conviction,  be  punished,"  etc. 

Tbe  testimony  to  which  tbe  bill  refers  was 
that  of  tbe  prosecuting  witness  who  bad 
been  Induced  to  leave  her  borne,  being  tbe 
home  of  ber  mother,  in  Louisiana,  and  Join 
tbe  defendant  in  Beaumont,  Tex.,  concern- 
ing promises  made  to,  and  sexual  Intercourse 
with,  ber  at  the  place  last  mentioned.  Tbe 
statement  per  curiam,  attached  to  tbe  bill, 
reads,  in  part: 

"The  objection  was  overruled  for  the  reason 
that  the  same  promises  that  were  made  in  Beau- 
mont, Texas  *  ♦  •  were  also  made  •  •  • 
in  *  *  'Louisiana  two  or  three  days  previous 
to  those  made  *  *  *  in  Beaumont,  the  said 
promises  being  false,  as  was  shown  by  the  evi- 
dence, for  the  purpose  of  deceiving  tbe  saU 
[prosecutrix]  and  to  get  her  away  from  the 
home  of  her  mother,  •  •  •  and  to  induce  her 
to  go  to  Beaumont,  Tez.,  for  immoral  sexual  in- 
tercourse, as  shown  from  the  evidence  of  tiie 
said  [prosecutrix]  and  also  from  letters  and  tde- 
grams  introduced,  showing  said  facts,  and,  also, 
that  the  evidence  showed  beyond  peradventur* 
of  any  doubt  that  said  [prosecutrix]  was  a  girl 
of  previously  chaste  character,  and  only  17  yean 
of  age." 

The  offense  denotmced  by  tbe  statute  and 
charged  in  tbe  indictment  was  complete  if 
tbe  defendant,  by  any  false  representatluis, 
enticed  the  prosecutrix,  she  being  a  woman 
of  previously  chaste  character,   "from  her 
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ftither's  boQse,  or  from  any  otber  place  [In 
Iioaislana]  •  •  •  for  the  purpose  of 
prostitution  or  for  any  unlawful  sexual  In- 
tercourse, at  a  bouse  of  lU  fame,  or  at  any 
other  place  of  like  character,  or  elsewhere ;" 
and,  as  affecting  the  question  of  completion 
and  venue,  It  was  Immaterial  whether,  the 
proeecutriz  having  been  so  enticed  from  her 
home  In  this  state  to  a  place  In  another 
state,  further  representations  were  there 
made  to  her,  followed  by  her  prostitution,  or 
her  unlawful  sexual  intercourse  with  the 
defendant;  but  evidence  of  those  happen- 
ings, though  not  essential,  was  admissible  as 
supporting  the  charge  that  it  was  for  the 
purpose  thus  said  to  have  been  accomplish- 
ed that 'the  prosecutrix  was  enticed  from 
her  home  In  Louisiana.  The  objection  to 
such  evidence  was  therefore  properly  over- 
ruled. 

[2]  2.  The  motion  for  new  trial  was  predi- 
cated upon  the  alleged  error  which  has  been 
thus  considered,  and  upon  the  further 
grounds  that  the  Jury  did  not  give  defend- 
ant the  benefit  of  tbe  reasonable  doubt  to 
which  he  was  entitled,  and  that  their  ver- 
dict was  contrary  to  law  and  the  evidence. 
There  is  no  complaint  that  the  trial  judge 
failed  to  Instruct  the  jury  that  defendant 
was  entitled  to  the  benefit  of  any  reasonable 
doubt  that  might  be  left  In  their  minds,  after 
hearing  the  evidence,  and  it  was  for  them 
to  determine  whether  such  doubt  existed; 
neither  the  trial  court  nor  this  court  having 
any  possible  authority  or  capacity  to  deter- 
mine that  question  for  them.  If,  however,  it 
be  said  that,  upon  the  evidence  adduced,  the 
jury  should  have  entertained  such  a  doubt, 
and  hence  that  their  verdict  sbould  have 
been  set  aside  by  the  trial  court,  and  should 
now  be  set  aside  by  this  court,  the  answer  is 
that,  whilst  the  trial  court  might  have  set 
it  aside  upon  that  ground,  this  court  has  no 
such  power;  and  the  same  law  and  juris- 
prudence apply  to  what  is  practically  the 
same  question,  presented  In  the  complaint, 
that  the  verdict  was  contrary  to  law  and  the 
evidence. 

In  State  v.  Peterson,  2  La.  Ann.  922,  it 
was  said: 

"After  conviction  a  motion  was  made  for  new 
trial,  on  the  ground  that  tlie  verdict  of  the  jury 
was  contrary  to  law  and  the  evidence ;  and  we 
are  urged  to  examine  the  evidence,  which  was 
reduced  to  writing  on  tbe  trial  and  has  been 
brought  up  with  the  record,  in  order  to  deter- 
mine whether  tbe  judge  properly  overruled  the 
motion.  Our  jurisdiction,  in  crimiqal  casea,  is 
limited  to  questions  of  law  alone.  Const,  art. 
63  (now  article  85).  We  are  not  permitted  to 
examine  tbe  evidence  for  the  purpose  of  deter- 
mining whether  the  court  properly  exercised  its 
discretion  in  refusing  a  new  trial,  or  whether 
the  verdict  of  the-  jury  fs  not  supported  by  the 
evidence,  which  was  admitted  witnout  objection. 
The  question  is  one  of  fact,  in  relation  to  which 
we  are  not  permitted  to  inquire  or  to  deter- 
mine." 

In  State  v.  Ward,  14  La.  Ann.  673: 

"Before  expressing  any  opinion  upon  the  nu- 
merous bills  of  exception  which  are  presented 
for  onr  consideration,  it  is  proper  ttuit  notice 


should  be  taken  of  the  extent  of  onr  Jurisdiction 
in  criminal  matters.  By  constitutional  provision 
it  is  limited  to  questions  of  law ;  and,  m  giving 
effect  to  this  limitation  of  our  appellate  juris- 
diction, we  have,  on  five  different  occasions,  held 
that  we  could  talce  cognizance  only  of  unmixed 
questions  of  law,  that  these  questions  should' be 
submitted  upon  bills. of  exception  talien  to  the 
ruling  of  the  inferior  courts,  or  upon  assign- 
ment of  errors,  unless  the  defects  are  patent 
on  tbe  face  of  the  papers,  and,  finally,  that, 
though  certified  by  the  district  judge  or  the 
cleric,  the  facts  of  the  case  did  not  fall  within 
our  jurisdiction,  and  we  were  not  justified  in 
giving  them  our  consideration." 

In  State  v.  Sweeney,  37  La.  Ann.  2: 

"The  district  judge  could  have  granted  a  new 
trial,  if  the  verdict  was  contrary  to  the  evi- 
dence, for  be  has  authority  to  consider  the  ver- 
dict and  review  the  facts,  to  test  its  correctness. 
Although  he  cannot  comment  upon  tbe  facta 
before  the  jury  prior  to  verdict,  still  he  has  the 
right,  after  verdict,  to  decide  whether  the  facts 
proved  justified  or  not  the  verdict,  and,  accord- 
mgly,  to  refuse  or  grant  a  new  trial.  Where 
he  refuses  such  motion,  this  court,  in  the  exer- 
cise of  its  appellate  jurisdiction,  is  powerless  to 
grant  any  relief  from  the  effect  of  such  ruling, 
even  if  the  same  were  erroneous.  The  constitu- 
tional prohibition  lies  to  the  exercise  of  the  ju- 
risdiction of  this  court  to  find  questions  of  fact 
which  were  submitted  to  and  found  by  the  jury. 
As  this  court  was  never  designed  to  pass  upon 
questions  of  fact,  as  a  jury  is  called  upon  to  do, 
in  other  words,  to  pass  upon  the  guilt  or  inno- 
cence of  the  accused,  it  cannot,  under  any  cir- 
cumstances, review  the  verdict  of  a  jury  touch- 
ing such  guilt  or  innocence." 

In  State  y.  Hauser,  112  La.  334.  36  South. 
403,  referring  to  the  decision  in  the  case 
last  above  quoted,  tbe  court  said: 

"What  was  said  in  that  case  as  to  the  finality 
of  the  conclusions  reached  by  the  jnry  upon  ques- 
tions of  fact  applies  also  to  the  conclusions" 
reached  by  the  jury  "in  determining  its  verdict 
as  to  the  goUt  or  innocence  of  the  accused.  The 
jury  in  this  state  are  judges  of  both  the  facts 
and  the  law.  This  court  is  authorized  to  pass 
upon  questions  involving  the  admissibility  or 
nonadmissibility  of  evidence  before  the  jury,  if 
they  are  properly  presented  to  it,  but  not  upon 
the  effect  of  the  evidence  when  it  has  once  reach- 
ed the  jury.  It  is  authorized  to  say  whether 
questions  of  law  as  sulnnitted  to  the  jury  were 
correct  or  not,  and  whether  correct  questions 
of  law,  which  the  accused  had  the  right  to  have 
submitted  to  tbe  jury,  were  improperly  refused 
or  not :  but,  when  the  case  once  gets  to  the  jury 
under  legal  conditions,  we  are  powerless  to  re- 
view the  correctness  of  its  conclusions  as  to  the 
blended  questions  of  law  and  fact  which  were 
submitted  to  it.  We  cannot  separate  the  one 
from  the  other." 

The  court  refers  to  quite  a  number  of 
cases,  cited  by  tbe  state  from  among  Its 
reported  decisions,  aa  supporting  the  doc- 
trine as  thus  stated,  and  other  cases  have 
since  been  decided  to  the  same  effect 

In  State  v.  Labry,  124  La.  753,  60  South. 
702,  it  was  said: 

"The  first  complaint  made  In  the  motion  for 
new  trial  was  that  the  verdict  was  contrary  to 
the  law  and  the  evidence.  That  ground  of  com- 
plaint calls  for  no  particular  discussion.  Marr's 
Criminal  Jurisprudence,  p.  843;  State  v.  Nel- 
son, 3  La.  Ann.  497 ;  State  v.  Crawford,  32  La. 
Ann.  526;  State  v.  Hauser,  112  La.  313,  86 
South.  396;  State  v.  Apfel,  124  La.  649,  60 
South.  613." 

In  State  v.  Green,  111  La.  89,  85  South. 
396,  defendant  was  convicted  o<  cmbeizllng 
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the  money  of  the  "Brooklyn  Lodge,  Grand 
United  Order  of  Odd  Fellows,  a  corporation 
of  which  he  was  secretary,"  and  he  moved 
for  a  new  trial  on  the  ground  that  there  had 
been  a  fatal  variance  between  the  all^ation 
and  the  proof  of  the  "existence  of  such  cor- 
poration"; he  having  objected  to  certain  of 
the  evidence  which  had  been  admitted  on 
that  subject.  In  passing  upon  the  question 
so  presented,  this  court  said.  In  effect,  that 
if  defendant's  bill  had  shown  that  no  evi- 
dence whatever,  "literally  none  at  all,"  had 
been  offered  on  an  essential  point,  the  rul- 
ing of  the  court.  In  sending  the  case  to  the 
Jury,  might  possibly  have  furnished  matter 
for  the  attention  of  this  court. 

"But  [the  opinion  goes  on]  since,  in  point  of 
fact,  the  witnesses  testified  to  the  corporate 
character  of  Brooklyn  Xx)dge,  defendant  could 
not  have  meant  that  no  evidence  at  all,  of  what- 
ever kind,  had  been  offered  to  the  jury,  but 
be  must  necessarily  have  meant  that  the  evi- 
dence offered  was  illegal,  or  insufficient,  or  un- 
true. The  latter  being  the  scope  of  the  objec- 
tion this  court  cannot  review  the  ruling  sending 
the  case  to  the  jury.  The  jurisdiction  of  this 
court,  in  criminal  cases,  is  restricted  to  ques- 
tions of  law,  and  the  questions  as  to  the  verity 
or  sufficiency  of  the  evidence  are  purely  of  fact. 
•  •  •  With  the  question  raised  on  the  [mo- 
tion for]  a  new  trial,  namely,  whether  the  cor- 
porate character  of  Brooklyn  Lodge  was  in 
tact  proved,  this  court  can  have  nothing  to  do. 
Whether  such  proof  was  made  or  not  is  a  ques- 
tion the  jury  dealt  with.  It  is  a  question  of  fact 
not  within  the  cognizance  of  this  court." 

There  appear  in  the  transcript  in  the  case 
now  under  consideration  certain  letters  and 
telegrams  (that  is  to  say,  copies)  purporting 
to  have  been  sent  by  defendant  to  the  prose- 
cuting witness,  also  a  copy  of  a  marriage  li- 
cense, issued  by  the  county  clerk  of  Jeffer- 
son county,  Tex.,  authorizing  the  solemniza- 
tion of  the  rites  of  matrimony  between  de- 
fendant and  the  prosecuting  witness.  These 
documents  are  not  made  part  of  any  bill  of 
exception,  and,  so  far  as  appears,  were  ad- 
mitted In  evidence  without  objection,  so  that 
defendant  had  the  benefit  of  anything  that, 
in  the  estimation  of  the  jury,  they  may  have 
proved.  The  clerk  of  the  district  court 
was,  however,  without  authority  to  copy 
them  in  the  transcript,  and  their  being  so 
copied  cannot  alter  the  situation,  since  this 
court  is  without  Jurisdiction  to  consider 
them;  and  the  same  would  be  true,  if  all  the 
evidence  offered  In  the  case  appeared  in  the 
trianscript,  instead  of  only  part  of  that  of- 
fered on  behalf  of  defendant  and  none  of 
that  offered  on  behalf  of  the  state. 

In  State  ▼.  Ward,  14  La.  Ann.  673,  supra, 
it  was  said: 

"It  has  been  remarked  by  Mr.  0.  J.  Merrick, 
in  the  case  of  State  v.  Henderson,  13  La.  Ann. 
489  (and  this  ruling  meets  the  unqualified  ap- 
probation of  the  court),  that  it  is  apparent  that, 
inasmuch  as  the  testimony  is  never  taken  down 
by  the  clerk  in  criminal  cases,  the  record  can- 
not be  certified,  as  in  civil  cases,  to  contain  all 
the  evidence.  This  was  known  to  the  framers  of 
the  Constitution  when  they  conferred  the  ap- 
peal, and  to  the  Legislature  also  when  it  author- 
ize an  appeal  in  criminal  cases,  without  giving 


bond.  The  articles  of  the  Code  of  Practice, 
which  gives  either  party  the  right  to  require 
the  clerk  to  take  down  the  testimony  in  dvll 
cases  and  *  *  *  to  certify  the  same  to  the 
Supreme  Court,  are  not  applicahle  to  appeals 
in  criminal  cases." 

It  is  true  that,  under  Act  113  of  1896,  p. 
162,  the  trial  court  may  order  "the  fticts"  to 
be  taken  down,  in  a  criminal  case.  In  con- 
nection with  bills  of  exception  which  are  re- 
served, and  the  clerk  is  required  to  attach 
a  "certified  copy  thereof  to  the  bill  in  con- 
nection witb  which  It  is  taken,  but  the  stat- 
ute mentioned  appears  to  have  no  application 
to  the  situation  here  presented. 

We  conclude,  therefore,  that  defendant's 
second  bill  of  exception  presents  no  grounds 
upon  which  relief  can  be  granted  him  by  this 
court. 

[3]  3.  The  motion  In  arrest  of  Judgment 
was  without  merit 

The  Indictment  charges,  in  the  language  of 
the  statute,  or  its  equivalent,  the  offense  de- 
nounced by  the  statute.  The  law  does  not 
require  that  the  venue  shall  be  set  out  in 
the  body  of  the  indictment,  but  holds  It  suf- 
ficient that  it  appear  in  the  margin,  and  It 
so  appears.  R.  S.  1062,  1064;  State  t.  Wil- 
son, 11  La.  Ann.  163;  State  v.  Asklns,  33  La. 
Ann.  1253. 

[4]  The  fact  that  the  federal  government 
has  declared  it  an  offense  to  Induce  women 
to  travel  from  one  state  to  another  for 
immoral  purposes  does  not  affect  the  au- 
thority of  the  state  of  Louisiana  to  declare 
it  an  offense  against  her  laws  to  entice  a 
chaste  woman  from  her  home  in  Louisiana, 
by  false  representations,  for  such  purposes. 
The  laws  neither  conflict  with  each  other  nor 
cover  the  same  subject,  and,  in  so  far  as  they 
may  be  directed  against  similar  evils,  are 
easily  reconciled.  Bishop's  Or.  Law  (Stb 
Ed.)  i  136. 

The  motion  was  therefore  properly  oTer- 
ruled. 

For  the  reasons  thus  given,  the  Judgment 
appealed  from  ia  affirmed. 

O'NIELLv  J^  dissents  and  bands  down  lea- 

sons, 

O'NIELL,  J.  I  respectfully  dissent  from 
the  view  that  this  court  has  no  authority  to 
give  relief  when  the  trial  Judge  Improperly 
refuses  a  new  trial.  The  facts  stated  in  the 
bills  of  exception,  and  the  documents  an- 
nexed thereto  disclose  that  the  defendant 
persuaded  the  prosecutrix  to  leave  her  home 
and  go  to  Beaumont,  not  for  an  Immoral 
purpose,  but  that  the  defendant  might  marry 
her.  When  she  arrived  there,  the  Catholic 
priest  refused  to  perform  the  ceremony  dar- 
ing the  Lenten  season.  The  defendant  had 
procured  the  marriage  license  and  offered  to 
have  the  ceremony  performed  by  a  Justice 
of  the  peace.  The  prosecutrix  refused  to  be 
married  by  a  Justice  of  the  peaces  but  co- 
habited with  the  defendant. 
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To  say  tbat  these  tects  did  not  JustUy  a 
conviction  of  abducting  the  girl  for  an  im- 
moral purpose  Is  not  deciding  a  question  of 
fact;  it  Is  stating  a  legal  proposition.  The 
Jury  committed  an  error  of  law;  and,  the 
facts  being  shown  by  the  record  and  certified 
to  as  by  the  district  Judge,  so  that  there 
Is  no  dispute  about  the  facts  opon  which  the 
Terdlct  was  rendered,  we  have  Jurladiction 
and  authority  to  say  that  the  verdict  was 
contrary  to  the  law.  I  am  ol  the  opinion 
that,  according  to  the  facts  of  this  case,  the 
verdict  was  contrary  to  the  law  and  should 
be  set  asida 

(136  Lm.  aM) 

No.  a072T. 
J.  GBOSSMAirS  SONS  et  al.  r.  OHAOHERB 

et  aL 
(Supreme  Court  of  Louisiana.    Feb.  8,  191S.) 

(SylUtbut  hy  Editorial  Staff.) 

1.  FRAUntJLKNT  COZtVKTANOES  «=»300— SUITI- 

ciKNCT  or  Evidence— Simulation. 

Id  a  suit  by  judgment  creditors  to  set 
aside  the  debtor'!  sale  of  land  to  his  mother, 
evidence  held  to  show  that  the  sale  was  a  reu 
contract  and  not  a  mere  simulation. 

[E<d.  Note.— For  other  coses,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  896-903;  Dec.  Dig. 
«=»300.] 

2.  FaAnnin.BHT  Convktahcu  «=»296— Sunr- 

CIKNCT     OJ     EVIDEROB— PlUEF£fiSHCB— SXAT- 
TTTB. 

Evidence  held  to  show  that  the  mother, 
purchasing  from  her  son,  sought  to  obtain  a 
preference  over  the  eon's  other  creditors,  know- 
ing that  his  financial  condition  made  it  neces- 
sary, laying  the  preference  open  to  annulment 
at  the  suit  of  the  creditors,  under  Rev.  Civ. 
Code,  art  1983,  expressly  declaring  that  one 
taking  a  preference,  under  circumstances  de- 
clared by  law  to  be  constructive  fraad,  shall 
lose  the  advantage  endeavored  to  be  secured 
thereby. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  867-875;  Dec  Dig. 
«=>295.] 

3.  FBAUnvI,BNT    Goif VKTAN0B8    «=s>301— 

■Weight  and  Sofficibrot  of  Bviokncb— 

iwsolvenct. 

In  a  creditor's  suit  to  set  aside  the  debtor's 
sale  of  realty,  it  is  not  necessary  to  establish 
the  purchaser's  positive  knowledge  of  such  in- 
solvency, but  proof  of  circumstances,  tending 
to  produce  a  strong  impression  that  he  was 
aware  of  it  will  samce. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  {{  904-907;  Dec.  Dig. 
«=>301.] 

4.  FBAtrDuuiNT  Conveyances  «=>295— Strrei- 
ciENOT  OF  EviDKNOB— Simulation- Irbol- 

VBRCT. 

In  a  suit  by  Judgment  creditors  to  set 
aside  the  debtor's  sale  of  realty  to  his  mother, 
and  her  sale  of  the  same  land,  together  with 
another  tract,  to  her  daughters,  evidence  held 
to  show  tbat  the  mother's  sale  to  her  daugh- 
ters was  a  simulation  to  put  the  property  be- 
yond the  reach  of  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  §{  867-875 ;   Dec.  Dig. 

Appeal  from  Slxteoith  Judicial  District 
Court,  Parish  of  St.  Land^;  B.  H.  Pavy, 
Jadge. 


Action  by  3.  Grossman's  Sons  and  others 
against  Nolle  Cbacbere,  Mrs.  Ludle  Chachere, 
and  others.  Judgment  for  defendants,  and 
plaintiffs  appeal.  Judgment  set  aside,  sale 
by  Mrs.  Chachere  set  aside  and  annulled,  and 
record  thereof  canceled,  and  sale  by  Nolle 
Chachere  to  Mrs.  Chachere,  annulled  la  so 
far  as  it  affects  the  rights  of  creditors. 

Smith  &  Carmouche,  of  Crowley,  and  D.  L. 
Guilbeau  and  Leon  S.  Haas,  both  of  Opelou- 
sas,  for  appellants.  Peyton  B.  Sandos,  of 
Opelousas,  for  appellees. 

PBOVOSTT,  J.  Plaintiffs  are  the  Judg- 
ment creditors  'of  the  defendant  Nolle  Cha- 
chere and  of  his  mother,  Mrs.  Lacile  Cha- 
chere. They  bring  this  suit  to  set  aside  a 
sale  by  him  to  her  of  three  tracts  of  land,  and 
likewise  to  set  aside  a  sale  by  her  of  the  same 
lands  and  also  of  another  tract  to  her  daugh- 
ters Mrs.  Burleigh  and  Mrs.  Smith,  as  being 
simulations  designed  to  screen  the  property 
from  the  pursuit  of  creditors,  and  in  the  al- 
ternative, in  the  event  said  sales  are  held  not 
to  have  been  simulations,  then  to  set  them 
aside  as  in  fraud  of  creditors,  and  finally,  in 
case  neither  of  said  demands  can  be  mainr 
tained,  then  to  set  aside  said  sales  on  the 
ground  tbat  the  property  was  sold  at  one- 
fifth  less  than  its  value. 

The  facts  are  as  follows:  The  defendant 
Nolle  Chachere  kept  a  saloon  in  the  village 
of  Lewisburg,  about  a  mile  from  Bellevue, 
where  he  and  his  mother,  aged  65,  owned 
adjoining  tracts  of  land  upon  which  they 
lived.  His  tract  contained  75  acres;  hers 
105.  He  owned  also  the  store  building  at 
Liewisburg  in  which  he  kept  his  saloon.  With 
his  mother  lived  her  daughter  Mrs.  Burleigh 
and  the  letter's  husband,  who  cultivated  hlf 
mother-in-law's  said  land  in  com  and  cotton 
On  what  terms,  whether  as  tenant  or  other- 
wise, the  record  does  not  show.  Her  other 
daughter,  Mrs.  Smith,  and  the  latter's  hus- 
band, lived  at  Sunset,  about  six  miles  from 
Bellevnfc  Mr.  Smith  was  in  the  mercantile 
business,  on  a  small  scale,  as  we  gather. 
Nolle  Chachere  had  not  been  very  successful 
in  his  said  business;  from  time  to  time  he 
had  had  to  seek  financial  aid  from  his  moth- 
er. In  January,  1912,  she  signed  Jointly  with 
him  four  notes  of  $250  each  in  favor  of  the 
plaintiff  J.  Grossman's  Sons,  and  she  had  lent 
him  her  signature  on  other  notes.  In  May, 
1912,  she  let  him  have  $1,000,  which  she  had 
borrowed  for  that  purpose  from  the  St  Lan- 
dry State  Bank  by  mortgaging  her  said  home- 
stead. On  November  25,  1912,  one  of  the 
plaintiffs  in  this  suit,  Lon  A.  Bernard,  brought 
suit  against  her  son  in  the  district  court  on 
several  notes  a^regatlng  about  $250  in  cap- 
ital, interest,  and  attorney's  fees.  He  had 
then  ceased  making  i>ayments  to  his  creditors. 
On  December  3,  1912,  another  creditor,  F.  L. 
Sandoz,  brought  suit  against  both  him  and 
her  In  the  dty  conrt  on  a  note  of  $131,  signed 
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by  them  Jointly.  The  next  day,  December  4, 
1912,  by  act  passed  before  the  lawyer  notary 
employed  by  him  to  defend  the  Bernard  suit 
In  the  dlsMct  court,  he  made  the  sale  In 
question  to  his  mother.  The  three  tracts  of 
land  are  described  by  metes  and  bounds,  and 
as  having  buildings  and  tmproTements  upon 
them,  and  as  containing,  one  of  them,  13 
acres,  another,  7  acres,  and  the  third,  55 
acres;  two  of  them  contiguous  to  the  sold 
homestead  of  the  vendee. 

The  act  recites  that  the  price  Is  $2,990; 
and  that  In  payment  of  It  the  vendee  has  paid 
$1,400  cash  and  assumed  the  payment  of  six 
notes  of  $265  each,  given  by  the  vendor  for 
the  purchase  of  the  same  property  from 
Joseph  Smith.  Two  years  previously,  on  De- 
cember 27,  1910,  the  said  vendee,  Mrs.  Cha- 
chere,  had  sold  these  three  tracts  by  the  same 
description  to  Joseph  Smith,  father  of  Mr. 
Smith,  the  husband  of  her  daughter  Mrs. 
Smith,  for  $3,650,  whereof  $1,000  cash,  and 
the  balance  on  a  credit  secured  by  mortgage 
on  the  property.  On  February  8,  1912,  Jos. 
Smith  had  sold  this  same  property,  by  the 
same  description,  to  Nolle  Chachere  at  the 
same  price  of  $3,650,  whereof  $1,265  cash, 
and  the  balance  by  assuming  the  mortgage 
resting  upon  the  property  in  favor  of  his 
mother.  This  mortgage  Is  the  same  which 
Mrs.  Chachere  assumed  In  part  payment  of 
the  price  of  the  hereinabove  mentioned  sale 
by  her  son  to  her.  At  about  this  time,  Nolle 
Chachere  sold  the  building  in. which  he  bad 
kept  his  saloon  at  Lewlsburg,  but  whether  be- 
fore or  after  this  sale  to  his  mother,  the  rec- 
ord does  not  show.  Notwithstanding  the  re- 
cital to  the  contrary  in  the  act  of  sale,  Mrs. 
Chachere  did  not,  as  a  matter  of  fact,  pay 
$1,000,  or  any  amount  whatever,  cash,  at  the 
passage  of  the  act  of  sale;  but,  as  she  and 
her  son  testify,  the  $1,000  said  to  have  been 
then  paid  cash  was  In  reality  the  $1,000  she 
had  borrowed  from  the  St.  Landry  Bank  and 
lent  him;  and  the  remaining  $400  said  to 
have  been  paid  cash  was  paid  only  some  time 
later,  if  ever  at  all.  On  December  10,  1912, 
the  plaintUIs  in  this  suit,  J.  Grossman's  Sons, 
filed  suit  in  which  they  obtained  the  Judg- 
ment for  $1,000  and  interest  which  they  are 
now  seeking  to  enforce.  On  January  15, 1913, 
the  defendant  Mrs.  Chachere  borrowed  $1,500 
from  Edward  M.  Boagnl  by  mortgaging  her 
105-acre  homestead,  and  out  of  this  money 
paid,  as  she  testified,  the  debt  of  $1,000  to 
the  St  Landry  Bank,  and  $400  to  her  sou. 
On  March  8, 1913,  Mrs.  CSiachere  executed  an 
act  of  sale  in  favor  of  her  two  daughters 
Mrs.  Burleigh  and  Mrs.  Smith,  purporting  to 
transfer  to  them,  in  consideration  of  $5,000, 
the  three  tracts  of  land  which  her  son  had 
transferred  to  her,  as  well  as  her  own  home- 
stead of  105  acres,  thereby  divesting  herself 
of  all  property  she  had  liable  to  seizure.  The 
act  recites  that  the  said  $5,000  was  paid  $1,- 
910  cash,  $1,500  by  assumption  of  the  mort- 
gage theretofore  executed  In  favor  of  Edward 
M.  Boagnl,  and  the  balance  by  the  execution 


of  the  notes  of  the  two  daughters  secured  by 
mortgage  on  the  property  sold.  On  the  day 
on  which  this  cesslo  omnium  bonorum  was 
made,  but  only  after  the  sale  bad  been  con- 
summated, the  citation  tn  the  suit  of  the 
plaintiffs  J.  Orossman's  Sons,  filed  months  be- 
fore, was  served  on  Mrs.  Chachere,  as  well 
as  the  citation  In  another  suit,  both'of  which 
dtatlons  had  been  held  up  by  the  sheriff,  at 
the  request  of  Nolle  Chachere.  He  assigns  on 
the  witness  stand,  as  the  reason  why  he  pre- 
vailed on  the  deputy  sheriff  not  to  serve  these 
citations  on  his  mother,  that  he  had  hopes 
of  being  able  to  pay  the  debt;  but  the  fact 
that  the  service  of  the  citations  was  withheld 
so  long,  and  was  made  Just  as  soon  as  the 
sale  had  been  consummated,  in  the  evening 
of  the  same  day.  Is  too  significant  for  the 
court  not  to  understand  what  the  true  rea- 
son was. 

[1]  Whether  the  sale  to  the  mother  was  or 
was  not  Intended  to  be  a  final  transfer  of  the 
property,  we  have  no  doubt  at  all  that  It  was 
not  Intended  to  be  a  mere  simulation,  but  a 
real  contract  We  believe  the  mother  when 
she  testifies  that  she  "had  paid  out  a  great 
deal  for  Nolle,"  had  "given  him  several  thou- 
sand dollars,"  had  "many  times  signed  his 
note  and  paid  out  all  I  could,"  and  that  she 
"Just  simply  took  this  property  from  him  to 
protect  the  indebtedness  he  owed"  her  "and 
the  mone^"  she  "had  given  him  and  debts" 
she  "had  paid."  Perhaps  the  contract  was  a 
mere  contract  of  security,  and  probably  was, 
since  no  reason  is  otherwise  assigned  why 
Nolle  Chachere  should  have  desired  to  divest 
himself  of  this  property  which  he  bad  bat 
recently  acquired,  nor  the  mother  to  reacquire 
It  after  having  two  years  before  sold  it;  and, 
moreover,  there  must  have  been  due  one 
year's  interest  on  the  notes,  unless  Nolle  CSia- 
chere  had  paid  this  Interest  in  advance  to  his 
mother,  the  holder  of  the  notes — a  thing  veiy 
unlikely,  since  he  had  been  borrowing  mcmey 
from  her — and  yet  this  interest  does  not  seem 
to  have  been  taken  into  computation  at  all; 
however,  the  contract  was,  we  are  satisfied, 
a  real  contract  though  possibly  not  a  sale. 

[2, 3]  There  is  no  positive  evidence  that 
Mrs.  Chachere  knew  of  her  son's  insolvency ; 
but  we  are  satisfied  that  she  did.  In  cases 
such  as  this,  "It  will  not  be  necessary  to  es- 
tablish positive  knowledge  in  the  obligee  of 
such  Insolvency;  proof  of  circumstances, 
tending  to  produce  a  strong  impression  that 
he  was  aware  of  It  will  sufllce."  De  Blanc 
V.  Martin,  2  Rob.  38.  The  very  anxiety  of 
the  old  lady  to  secure  protection  for  her 
claim  shows  that  she  understood  what  the 
situation  was. 

She  undoubtedly  sought  to  obtain  a  prefer- 
ence over  the  other  creditors  of  her  son, 
knowing  that  his  financial  condition  made 
this  necessary;  and  this  lays  the  contract 
open  to  annulment  at  the  suit  of  the  creditors 
of  her  son.    C.  C.  1083. 

[41  As  to  her  pretended  sale  to  her  daugh- 
ters, we  have  had  no  dlfilculty  whatever  in 
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TeacblBg  the  condaslon  that  It  was  a  pare 
simulation.  It  was  a  cesslo  omnium  bonor- 
um,  and,  except  to  put  this  property  beyond 
the  teach  of  plaintiffs  and  of  the  other  cred- 
itors who  were  suing  her,  there  was  no  rea- 
son whatever  why  she  should  have  made  the 
sale.  The  one  assigned  by  her,  that  her  chil- 
dren could  better  than  she  make  the  property 
productive  for  imylng  the  mortgage  debt  of 
$1,500  resting  upon  it  in  favor  of  Mr.  Boag- 
nl.  Is  worse  than  none  at  all,  since  it  is  dis- 
proved by  the  circumstances,  and  the  fact  of 
Its  having  been  assigned  as  the  sole  reason 
shows  the  absence  of  any  other.  The  cir- 
cumstances are  that,  after  the  sale,  her  son 
continued  to  live  upon  and  cultivate  one  of 
the  tracts  of  land  as  he  had  done  before,  and 
she  continued  to  occupy  her  homestead  as  she 
bad  done  before,  and  her  son-in-law  contin- 
ued to  live  upon  and  cultivate  it  as  he  had 
done  before;  and  no  explanation  is  offered 
why  she,  who  had  been  assisting  her  son  to 
the  amount  of  several  thousand  dollars,  and 
had  Just  borrowed  this  $1,500,  could  not  have 
managed  to  pay  this  $1,600  when  It  would 
fall  due  a  year  hence. 

The  daughters  had  no  money  to  boy  the 
property  with.  One  of  them,  Mrs.  Burleigh, 
testifies  that  she  borrowed  her  half,  $955, 
from  her  husband ;  and  that  be  had  It  from 
having  sold  his  crop  and  some  mules.  The 
other  daughter,  Mrs.  Smith,  says  she  borrow- 
ed $666  from  her  husband;  that  the  other 
$400  was  money  of  her  own.  To  the  ques- 
tion, "Where  did  you  get  it?"  she  answered: 

"When  I  married  I  had  a  horse  and  boggy, 
and  I  sold  iL  And  I  had  a  few  head  of  cattle 
I  sold,  and  I  sewed  and  had  worked  in  the  store 
and  had  this  money  put  up." 

Sbe  says  her  husband  did  not  know  she  bad 
this  money  until  a  few  days  before  the  sale, 
when  she  spoke  to  him  about  buying  the 
property,  and  asked  him  to  let  her  have  the 
balance.  Of  course  this  is  possible,  but  how 
very  Improbable. 

As  already  stated,  no  change  whatever  took 
place  in  the  possession  of  the  property.  An- 
other very  significant  circumstance,  one  which 
of  itself,  almost,  is  sufficient  to  serve  as  the 
straw  which  Is  said  by  this  court,  in  the  case 
of  Johnson  v.  Mayer,  30  La.  Ann.  1203,  to 
lihow  in  cases  of  this  kind  the  direction  of 
the  wind,  is  that  instead  of  simply  paying  the 
|l,dl0  cash  to  their  mother  on  passing  the 
sale,  which  would  have  been  the  obvious 
thing  to  do  if  the  purpose  of  the  transaction 
had  been  simply  what  on  its  face  it  purports 
to  be,  each  of  the  daughters,  who  had  never 
drawn  a  check  before  and  never  drew  one 
since,  and  who  had  not  a  cent  in  bank,  and 
probably  had  never  in  their  lives  had  any 
money  In  any  bank,  drew  her  check  on  the 
Bank  of  Sunset  for  $955,  in  favor  of  their 
mother,  and  the  latter  indorsed  the  checks, 
and  then  Mr.  Smith,  one  of  the  husbands, 
took  the  $1,910  and  the  checks  and  traveled 


six  miles  over  coontry  roads  to  Sunset,  de- 
posited the  $1,910  in  exactly  equal  partt^  to 
the  credit  of  each  of  the  purchasing  ladies, 
then  cashed  the  diedcs,  and  straightway 
traveled  back  six  miles  over  country  roads 
to  Bellevue  and  turned  the  $1,010  over  to 
Mrs.  Chachere.  And  the  old  lady  says  she 
has  since  then  been  keeping  that  sum  of  mon- 
ey in  her  house,  and  that  the  house  Is  some- 
times left  to  Itself  with  that  money  In  it  and 
no  one  near  to  guard  it. 

The  discrepancy  in  the  price  of  this  sale 
and  that  at  which  the  three  tracts  had  been 
recently  sold,  is  also  tery  significant.  The 
price  of  the  sales  to  Jos.  Smith  and  by  the 
latter. to  Nolle  Chachere  had  been  $40.86  per 
acre.  The  price  of  this  sale  was  $27.77  per 
acre.  The  properties  bad  not  decreased  In 
value. 

In  cases  of  this  kind  courts  have  to  be 
guided  largely  by  the  attending  circumstanc- 
es. The  positive  testimony  of  the  parties  to 
the  transaction  that  is  attacked  as  to  their 
good  faith,  etc.,  is  not  considered  to  be  con- 
clusive. If  it  were  otherwise,  In  nearly  all 
the  cases  creditors  would  have  littie  chance 
of  succeeding  in  uncovering  the  property  of 
their  debtors.  When  debtors  resort  to  simu- 
lated sales  for  the  purpose  of  putting  their 
property  beyond  the  reach  of  their  creditors, 
it  Is  not  usually  with  a  view  to  admitting 
the  simulated  character  of  the  transactions 
when  questioned  in  that  regard. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  Judgment  appealed  from  is  set 
aside;  the  sale  made  on  the  8th  of  March, 
1913,  by  the  defendant  Mrs.  Chachere  to  her 
daughters,  the  defendants  Mrs.  Burleigh  and 
Mrs.  Smith,  is  set  aside  and  annulled,  and  the 
inscription  of  it  on  the  public  records  is  or- 
dered canceled ;  and  the  sale  made  by  the  de- 
fendant Nolle  Chachere  to  the  defendant 
Mrs.  Chachere  on  December  4, 1912,  is  annul- 
led In  so  far  as  it  affects  the  rights  of  ,tbe 
plaintiffs  in  this  suit;  and  that  the  defend- 
ants pay  the  costs  of  this  suit. 

(1S6  La.  e74) 
Ko.  20355. 
KENNEDY  v.  YOUNG,  Stete  Bank  Examhter. 
(Supreme  Court  of  Louisiana.     Feb.  8,  1915.) 

(Syllabut  iy  the  Court.) 
Banks  anu  Banking  <S=>113— Acts  or  Om- 

OBBS— BiNDINO    EfFKCT. 

The  officers  of  a  bank  will  not  be  beard  to 
deny  the  entries  on  the  books  of  the  bank,  their 
sworn  published  statements,  and  their  sworn 
representations  to  the  state  examiner  of  state 
banks  concerning  a  deposit  to  the  credit  of  an- 
other insolvent  bank,  where  the  state  examiner, 
the  depositors  and  creditors  of  the  insolvent 
bank,  and  the  public  hare  accepted  and  acted 
upon  such  sworn  published  statements.  Public 
policy  requires  that  the  bank  should  be  bound 
by  the  acts  of  its  officers. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {i  273-276;  Dec.  Dig.  «=> 
113.] 
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Appeal  from  Twenty-Sixth  Judicial  Dis- 
trict Court,  Parish  of  Washington;  J.  B. 
Lancaster,  Judge. 

Action  by  H.  H.  Kennedy  against  W.  It. 
Toung,  State  Bank  Examiner,  wherein  J.  S. 
Brock,  Jr.,  Intervened.  From  judgment  for 
plaintiff  and  Intervener,  defendant  appeals. 
Reversed  and  rendered. 

St  Clair  Adams,  of  New  Orleans,  for  ap- 
pellant Ott  Johnson  &  Ott  of  Bogalosa, 
for  appellees. 

SOMMERVILX.B,  J.  The  Bank  of  Angle 
and  the  Commercial  Bank  of  Bogalusa,  be- 
ing in  Insolvent  circumstances,  were  closed 
by  order  of  the  state  examiner  of  state 
banks,  and  special  agents  were  duly  appoint- 
ed to  liquidate  them. 

The  plaintiff,  H.  H.  Kennedy,  a  depositor 
in  the  Bank  of  Angle  to  the  extent  of  some 
$7,000,  presented  a  petition  to  the  said  ex- 
aminer, objecting  to  the  payment  to  the  spe- 
cial liquidator  of  the  Commercial  Bank  of 
the  sum  of  $11,000,  appearing  on  the  books 
of  the  Bank  of  An^e  to  the  credit  of  the  de- 
posit account  of  said  Commercial  Bank,  for 
reasons  which  may  be. stated  as  follows: 

That  said  sum  is  and  was  held  by  the  Bank 
of  Angle  as  collateral  security  for  a  loan  of 
$11,660  from  said  bank  to  the  Commercial 
Bank;  that  said  loan  was  negotiated  by  H.  D. 
Bickbam,  president  of  the  Commercial  Bank, 
who  on  January  7,  1913,  signed  a  note  for  said 
sum  in  favor  of  the  Bank  of  Angle,  and  the 
proceeds,  the  sum  of  $11,000,  was  placed  direct- 
ly to  the  credit  of  the  Commercial  Bank,  under 
a  contemporaneons  agreement  between  said 
Bickbam,  president,  and  the  president  and  cash- 
ier of  the  Bank  of  Angle,  that  the  same  was 
tor  the  benefit  of  the  Commercial  Bank,  and 
was  to  refnain  on  deposit  in  the  Bank  of  Angie 
without  being  subject  to  check,  and  as  collat- 
eral security  for  said  loan.  That  subsequently, 
on  January  14,  1913,  "said  loan  was  shifted 
by  substitution,  in  lieu  of  the  H.  D.  Bickbam 
note,  one  note  of  the  Angle  Mercantile  Com- 
pany and  one  note  of  W.  E.  Douglas,  for  $5,830 
each."  That  said  substitution  was  agreed  upon 
between  Bickbam,  president  of  the  Commercial 
Bank,  and  Douglas,  individually,  .and  as  presi- 
dent of  the  Angle  Mercantile  Company,  and 
as  a  director  of  said  bank  on  one  part,  and  W. 
W.  Warner  and  R.  V.  McCarthy,  president  and 
cashier,  respectively,  of  the  Bank  of  Angie,  on 
the  other  part;  all  subject  to  the  same  under- 
standing and  with  reference  to  the  said  deposit 
and  note  of  Bickbam.  Neither  he  nor  Douglas 
nor  the  Angie  Mercantile  Company  derived  any 
benefit  from  said  transaction;  and  it  was  mere- 
ly a  subterfuge  which  was  adopted  for  the  pur- 
pose of  obtaining  money  and  credit  for  the  ben- 
efit of  the  Commercial  Bank  of  Bogalusa." 

"That  all  the  transactions  and  arrangements 
were  made  without  the  knowledge  or  consent 
of  the  board  of  directors  of  the  Bank  of  Angie. 
That  after  they  had  become  known  to  the  said 
board  of  directors  of  the  Bank  of  Angie  they 
immediately  began  to  demand  the  recalling  of 
said  transaction.  That  the  president  of  the 
Bank  of  Angie,  W.  W.  Warner,  and  the  cashier, 
R.  V.  McCarthy,  had  no  authority  to  bind  the 
bank  in  this  matter,  the  said  loan  being  for  an 
amount  almost  equal  to  the  capital  stock  of  the 
said  Bank  of  Angle." 

That  the  said  Bickbam,  president  was  acting 
in  behalf  of  the  said  Commercial  Bank,  and  that 
the  said  bank  is  estopped  from  claiming  said 
credit  of  $11,000,  "for  the  reason  that  the  en- 
tile proceeds  of  said  loan  went  for  the  benefit  of 


the  said  Commerdal  Bank  of  Bogalusa,  and  the 
directors  of  the  said  Commercial  Bank  of  Boga- 
lusa knew  or  could,  have  known  that  such  was 
the  case,  and  they  further  knew  or  could  have 
known  that  at  no  time  since  said  loan  was  made 
would  it  have  been  possible  for  the  said  Bank 
of  Angie  to  have  ^aid  said  ostensible  deposit" 
That  the  said  Bickbam  endeavored  to  secure 
a  release  of  a  portion  of  said  ostensible  deposit 
for  the  nse  of  the  Commercial  Bank,  and  for 
that  purpose  communicated  with  the  president 
and  cashier  of  the  Bank  of  Angie,  who  emphati- 
cally refused  to  release  any  of  said  deposit 

The  petition  closes  as  follows: 

"Petitioner  submits  further  that  the  purported 
or  ostensible  claim  of  the  Commercial  Bank 
of  Bogalusa  against  the  said  Bank  of  Angie  for 
$11,000,  as  herein  set  out,  haa  not  been  rejected, 
and  he  therefore  prays  that  you  submit  this  ol>- 
jection  to  the  payment  of  same  to  the  honor- 
able Twenty-Sixth  judicial  district  court  of  Lou- 
isiana for  Washington  parish,  in  accordance 
with  the  provisions  of  section  6  of  Act  No.  300 
of  the  General  Assembly  of  Louisiana,  for  ad- 
judication thereon." 

On  receiving  this  petition  the  state  exam- 
iner of  state  banks  presented  his  petition  to 
the  judge  of  said  court  who  ordered  the 
same  to  be  filed,  and  service  made  on  the 
special  agents  in  charge  of  said  banks. 

J.  S.  Brock,  Jr.,  special  agent  In  charge  of 
the  Bank  of  Angle  in  liquidation,  interven- 
ed, and  Joined  the  plaintiff  in  opposing  the 
allowance  of  the  dalm  of  the  Commercial 
Bank  to  said  deposit  and  prayed  that  the 
same  be  rejected. 

Daniel  T.  Cushing,  special  agent  In  charge 
of  the  Commercial  Bank  of  Bogalusa,  filed  an 
answer  which  may  be  stated  as  follows: 

1.  Respondent  admits  that  the  books  of  the 
Bank  of  Angle  show  a  credit  of  $11,000  in 
favor  of  the  Commercial  Bank,  but  denies 
that  that  sum  is  held  by  said  Bank  of  Angle 
as  collateral  security  as  alleged  in  the  i>etl- 
tlon,  and  further  denies  that  the  Commercial 
Bank  borrowed  said  sum,  or  any  part  there- 
of, from  the  Bank  of  Angie. 

Respondent  further  averred  that  on  the 
contrary,  said  Bank  of  Angle  is  and  was  in- 
debted unto  the  Commercial  Bank  of  Boga- 
lusa in  the  full  sum  of  $11,000,  for  the  rea- 
sons: 

That  In  December,  1912,  the  state  examin- 
er of  state  banks,  on  examination,  fonnd  that 
the  capital  of  the  Commercial  Bank  had  been 
impaired  to  the  extent  of  $10,684,  and  there- 
upon so  notified  the  state  auditor  of  pnbllc 
accounts,  who  notified  the  officers  of  the  bank 
that,  unless  said  impairment  was  made  good 
or  restored  within  the  time  required  by  law 
the  bank  would  be  closed  in  accordance  with 
section  17,  Act  No.  170  of  1902,  which  act 
was  amended  by  Act  No.  152  of  1910. 

That  a  meeting  of  the  board  of  directors  of 
the  Commercial  Bank  was  held  on  January 
3,  1913,  at  which  Houston  D.  Bickham,  presi- 
dent and  owner  of  a  majority  of  the  stock  of 
said  bank,  stated  that  he  would  agree  In- 
dividually to  raise,  donate,  and  make  good  to 
the  Commercial  Bank  the  sum  of  $11,000  to 
cover  said  impairment  of  the  capital  stock. 

That  said  Bickham,  pursuant  to  said  agree- 
ment on  January  7,  1913;.  negotiated  a  lofui 
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at  tbe  Bank  of  Angle  for  $11,000  on  bis  per- 
sonal promissory  note,  secured  by  110  shares 
of  the  capital  stock  of  said  Commercial  Bank 
belonging  to  him.  That  by  direction  of  Blck- 
bam  the  said  sum  was  placed  to  the  credit 
of  the  deposit  account  of  the  Commercial 
Bank  on  the  books  of  the  Angle  Bank,  and 
was  also  credited  on  the  books  of  the  Com- 
mercial Bank  for  the  purjxjse  of  making  good 
the  Impairment  of  Its  capital  stock. 

That  the  Commercial  Bank  notified  the 
state  bank  examiner  that  the  impairment  of 
the  capital  stock  had  been  made  good  in  cash 
as  required  by  that  official,  and  that  said 
deposit  of  $11,000  has  ever  since  been  carried 
on  the  books  of  the  Commercial  Bank  as  one 
of  Its  lire  assets. 

Xbat  thereafter  the  said  bank  continued 
in  business  until  May  28,  1913,  when  It  was 
dosed  by  the  said  state  bank  examiner. 

Kespondent  denied  the  alleged  parol  agree- 
ment between  Blckham,  president,  and  the 
Bank  of  Angle,  as  set  forth  In  the  petition, 
and  averred  that  the  officers  of  the  Angle 
Bank  well  knew  that  the  money  was  bor- 
rowed for  the  purpose  of  making  good  the 
Impairment  of  the  capital  stock  of  the  Com- 
mercial Bank,  and  that  said  bank  could  not 
borrow  money  on  its  own  capital  stock,  and 
that  said  Blckham  in  said  transaction  was 
acting  in  his  individual  and  personal  capac- 
ity. 

That  the>Bank  of  Angle,  its  officers  and 
agents,  have  always  carried  said  deposit  on 
their  books  as  belonging  to  the  Commercial 
Bank,  and  as  one  of  the  liabilities  of  said 
Bank  of  Angle. 

That  said  deposit  was  Included  in  the  liabil- 
ities of  said  bank,  in  a  sworn  statement  fur- 
nished by  its  president  to  the  state  examiner 
of  state  banks  on  March  1, 1913,  which  a  few 
days  later  was  published  in  a  newspaper  In 
the  parish  of  Washington,  as  directed  by  the 
statute. 

Kespondent  pleaded  that  the  facts  stated 
estopped  the  Bank  of  Angle  and  Its  officers 
to  deny  said  deposit,  and  to  assert  that  there 
was  any  secret  oral  agreement  that  said  de- 
posit should  be  held  as  collateral  security 
to  secure  the  payment  of  the  note  of  Blck- 
ham, as  alleged  in  the  petition. 

Kespondent  denied  that  the  Commercial 
Bank  was  a  party  to  the  substitution  of  the 
notes  on  January  24,  1013,  as  alleged  in  the 
petition,  or  had  any  interest  therein,  or  was 
privy  to  any  of  the  alleged  parol  agreements 
or  understandings  set  forth  In  the  petition. 

Respondent  further  averred  that,  if  H.  D. 
Blckham  and  Warner,  president,  and  Mc- 
Carthy, ca&hler,  of  the  Bank  of  Angle,  made 
any  such  agreement  as  set  forth  in  article 
1  of  the  petition,  the  same  was  against  good 
morals,  and  a  willful  fraud  practiced  upon 
the  banking  department  of  the  state  of  Loui- 
siana, and  that  the  said  Bank  of  Angle  and 
its  officers  and  agents  are  bound  by  their 
own  acts  and  declarations,  and  are  estopped 
to  urge  their  own  turpitude. 


Bespondent  further  averred  that  the  presi- 
dent and  cashier  of  the  Bank  of  Angle  did 
have  power  and  authority  under  its  charter 
and  by-laws  to  bind  said  bank  In  said  trans- 
action, as  to  which  the  Commercial  Bank 
was  an  innocent  third  person. 

Kespondent  prayed  that  the  plaintiff's  de- 
mand be  rejected,  and  for  Judgment  recogniz- 
ing the  Commercial  Bank  as  the  owner  of 
said  deposit  of  $11,000,  and,  as  such,  entitled 
to  demand  and  receive  payment  thereof. 

Kespondent  made  a  like  answer  to  the  pe- 
tition of  intervention. 

The  case  was  tried,  and  Judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  the  Inter- 
vener as  prayed  for.  The  defendant  has  ap- 
pealed. 

it  was  admitted  that  H.  H.  Kennedy  was 
a  depositor  of  the  Bank  of  Angle,  as  alleged 
In  the  petition. 

Un  January  7,  1913,  Blckham  executed 
his  individual  note  for  $11,660  to  the  order 
of  the  Bank  of  Angle,  secured  by  shares  of 
stock  of  the  Commercial  Bank,  which  were 
owned  by  him.  The  Bank  of  Angle  discount- 
ed the  note,  and  the  net  proceeds  ($11,000) 
were  credited  to  the  account  of  the  Commer- 
cial Bank  of  Bogalusa,  and  $660  was  credited 
to  the  interest  account  of  the  Bank  of  Angle. 

McCarthy's  testimony  on  the  subject-mat- 
ter of  the  alleged  parol  agreement  with  H.  D. 
Blckham  is.  In  effect,  as  follows: 

Ue  was  cashier  of  the  Bank  of  Angle  on 
January  7,  1913,  and  after  that  date  the 
Commercial  Bank  never  had,  on  the  books  of 
the  Bank  of  Angle,  a  credit  of  less  than 
$11,000.  The  agreement  between  Mr.  Blckham 
and  Dr.  Warner,  president,  was: 

"That  the   proceeds  of  the  note  were  to  be 

E laced  to  the  credit  of  the  Commercial  Bank  of 
iogaiusa,   and   they   were   not   to   be   checked 
against,  or  that  they  would  not  draw  b«low< 
$11,000." 

That  the  proceeds  of  the  note  were  pledg- 
ed to  the  Bank  of  Angle.  In  May,  1913, 
said  bank  refused  to  permit  Bickham,  as 
president  of  the  Commercial  Bank,  to  draw 
on  said  deposit 

The  witness  supposed  that  he  was  dealing 
with  Blckham  as  an  officer  of  the  Commer- 
cial Bank. 

The  note  of  Bickham  was  taken  up  by  two 
notes,  one  signed  by  the  Angle  Mercantile 
Company,  per  W.  B.  Douglas,  president,  and 
the  other  by  W.  E.  Douglas,  who  was  also 
a  director  of  the  Angle  Bank.  Notes  aggre- 
gating $11,060  were  received  by  said  bank, 
and  charged  to  bills  receivable.  The  Blck- 
ham note  was  marked  paid,  canceled,  and 
returned  to  him.  The  debt  was  novated. 
The  capital  stock  of  the  Bank  of  Angle  was 
only  $15,000,  and  the  above  transaction 
showed  a  loan  of  $11,000  to  one  person. 

On  cross-examination  McCarthy  said: 
The  note  of  Blckham  was  discounted,  and 
$660  was  earned  as  interest  by  the  Bank  of 
Angle.  The  Bickham  note  for  $11,660  was 
secured  by  110  shares  of  the  stock  of  the 
Commercial    Bank    standing   im    Bickham's 
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name.  This  collateral  was  indorsed  on  the 
back  of  the  note,  but  nothing  was  Indorsed 
thereon  showing  that  the  money  was  to  be 
held  by  the  Bank  of  Angle.  There  was  no 
vrrltten  agreement  between  Blckham  and  the 
officers  of  the  Bank  of  Angle.  The  cashier 
knew  nothing  of  Blckham's  authority  In  the 
premises,  except  from  the  transaction  and 
agreement  The  loan  was  made  as  Blckham 
negotiated  It,  and  the  agreement  was  that  the 
$11,000  was  to  be  held  by  the  Bank  of  Angle 
as  collateral  to  secure  the  Blckham  note. 
The  cashier  considered  the  transaction  as  a 
loan.  Blckham  said  that  he  wanted  the  loan 
to  use  as  a  reserve,  and  that  he  would  leave 
the  money  at  the  Bank  of  Angle  as  a  re- 
serve. 

The  sworn  statement  of  the  condition  of 
the  bank  on  February  25,  1913,  signed  by 
the  president  and  cashier,  was  taken  from  the 
books  of  the  Angle  Bank,  and  was  a  true 
statemoit  of  Its  affairs  as  they  stood  on  the 
books  at  that  time.  The  Item  of  liabilities 
in  said  statement  was  made  up  in  part  of 
the  item  of  $11,000  due  the  Commercial 
Bank,  which  appeared  on  the  books  as  an 
individual  deposit  subject  to  check. 

The  substitution  of  the  notes  was  made  at 
Blckham's  suggestion,  because  one  loan  of 
$11,000  looked  too  large. 

The  cashier  understood  that  the  loan  was 
for  the  benefit  of  the  Commercial  Bank, 
which  appeared  In  the  transaction  only  as 
the  donee  of  the  proceeds  of  the  Blckham 
note. 

The  two  substituted  notes  were  secured  by 
the  same  110  shares  of  stock  pledged  to  se- 
cure the  Blckham  note. 
'  The  cashier  acted  in  good  faith  in  this 
transaction,  and  the  Angle  Bank  refused  to 
make  the  loan  until  the  agreement  was  made 
to  allow  the  money  to  remain  in  said  bank 
as  security. 

Dr.  W.  W.  Warner,  former  president  of 
the  Bank  of  Angle,  as  a  witness,  corroborat- 
ed tlie  testimony  of  R.  V.  McCarthy,  the  for- 
mer cashier,  as  to  the  transaction  of  January 
7,  1913,  with  Mr.  Blckham,  president  of  the 
Commercial  Bank.  Dr.  Warner  stated  that 
the  transaction  was  had  with  Mr.  Blckham 
as  the  representative  of  the  Commercial 
Bank,  and  as  having  entire  control  of  its  af- 
fairs; that  Mr.  Douglas  refused  to  sign  the 
two  substituted  notes  until  be  knew  that  the 
money  was  to  remain  in  the  Bank  of  Angle. 

Dr.  Warner  further  testified  that  the 
transaction  was  not  fictitious,  but  real,  and 
that  Mr.  Blckham  wanted  the  credit  "to 
show  up  as  a  reserve  for  the  Commercial 
Bank;  that  the  transaction  was  only  an  ac- 
commodation to  said  bank,  and  the  entries 
on  the  books  of  the  Bank  of  Angle  did  not 
represent  real  money;  that  said  bank  made 
no  profit  on  the  transaction,  and  has  never 
received  one  cent  from  the  Commercial  Bank 
for  the  credit  of  $11,000. 

Mr.  Rlvea,  assistant  state  l>ank  examiner, 


testified  that  the  greater  part  of  the  $11,000 
went  directly  to  the  credit  of  interest  and 
discount  On  the  books  of  the  Commercial 
Bank,  and  they  do  not  show  that  said  cred- 
it was  the  Tesult  of  any  check  that  could 
have  been  given.  Mr.  Rives  further  testi- 
fied that  the  payment  of  said  sum  of  $11,000 
would  have  taken  all  the  cash  and  reserve 
of  the  Bank  of  Angle. 

Mr.  Houston  D.  Blckham  did  not  testify, 
and  it  was  admitted  by  counsel  in  argument 
at  the  bar  that  Mr.  Blckham  Is  confined  in 
the  state  penitentiary  for  certain  violatioaa 
of  the  banking  laws,  which  have  notliiiig  to 
do  with  the  Instant  case. 

L.  li.  Richardson,  former  cashier  of  the 
Commercial  Bank  of  Bogalusa,  testified  ta 
behalf  of  the  defendant,  in  substance,  as  fol- 
lows: 

"The  Commerdal  Bank  had  to  its  credit  with 
the  Bank  of  Angle  on  January  7,  1913,  more 

than  $11,000,  and  the  account  was  subject  to 
check.  Mr.  McCarthy  told  him  so.  Mr.  Blck- 
ham went  to  the  Bank  of  Angle  and  got  $11,000 
to  make  good  the  impairment  of  the  capital 
stock  of  the  Commercial  Bank,  and  brought  back 
a  deposit  slip  for  that  amount  signed  by  Mc- 
Carthy, cashier,  reading  as  follows:  'Commer- 
cial Bank  as  a  depositor  with  the  Bank  of 
Angie  on  note  No.  1223  for  eleven  thousand  dol- 
lars.' This  checking  account  never  got  below 
$11,000.  The  money  represented  b^  the  deposit 
slip  was  credited  as  follows:  'Undivided  profits 
of  ten  thousand  six  hundred  and  eighty-four 
dollars  and  eighty-three  cents,'  and  $316  to 
the  personal  account  of  Houston  p.  Bickbam. 
The  Commercial  Bank  did  not  borrow  any  mon- 
ey to  make  good  the  impairment  of  its  capital 
stock.  The  item  of  resources  of  said  bank  on 
February  25,  1913,  sworn  to  by  witness  and 
Bickbam,  and  published,  did  not  include  an 
item  of  $11,000  borrowed  from  the  Bank  of 
Angie." 

On  cross-examination  the  same  witness  tes- 
tified that  the  $11,000  was  the  personal  money 
of  Mr.  Blckham,  out  of  which  he  donated 
$io,C84  to  the  Commercial  Bank  of  Bogalusa ; 
that  he  knew  that  Mr.  Blckham  borrowed  the 
money,  because  he  left  the  bank  to  go  to  the 
Bank  of  Angie  for  that  purpose,  but  that  he 
did  not  know  what  agreement  there  was  l)e- 
tween  Mr.  Blckham  and  said  bank ;  and  that 
Mr.  Blckham  said  he  had  borrowed  the  money 
himself.  The  witness  further  testified  that 
his  bank  got  no  interest  on  the  loan  from  the 
Bank  of  Angie,  but  paid  interest  on  the  loan 
after  January  Ist,  because  "we  carried  it  as  a 
reserve." 

Mr.  McCarthy,  in  rebuttal,  testified  that  he 
never  told  Mr.  Richardson  that  the  deposit  of 
$11,000  was  subject  to  check,  but,  on  the  con- 
trary, informed  him  of  the  details  ot  the 
agreement  of  January  7,  1913. 

Mr.  W.  li.  Xoung's  testimony  shows  that 
he,  as  state  bank  examiner,  notified  the  Com- 
mercial Bank  to  make  good  the  impairment  of 
its  capital,  and  told  Blckham,  the  president, 
that  his  bank  could  not  ttorrow  money  for 
that  purpose,  and  that  any  sum  of  money  ad- 
vanced by  ofiicers  or  stockholders  of  said 
bank  to  make  good  said  impairment  would  be 
considered  a  donation. 
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It  appears  from  the  misntes  of  tbe  board 
of  directors  of  the  Commercial  Bank  that 
Blckham,  aa  an  Individual,  undertook  to  raise 
the  sum  of  $11,000  to  make  good  the  Impair- 
ment of  the  capital  stock  of  said  bank.  The 
evidence  shows  that  he  discounted  his  own 
note,  secured  by  his  own  shares  of  stock,  and 
that  he  had  the  proceeds  put  to  the  credit  of 
the  €k>mmerclal  Bank  in  the  Bank  of  Angle. 

The  Bank  of  Angle  issued  a  deposit  slip  for 
the  $11,000  in  the  name  of  the  Commercial 
Banit,  which  was  delivered  to  and  accepted 
by  the  Commercial  Bank. 

nils  was.  In  ^ect,  a  donation  made  by 
Bickham  to  the  ConmieKlal  Bank,  of  whidi 
he  was  president,  in  accordance  with  the  re- 
quirement of  the  state  examiner  of  state 
banks,  in  order  that  the  capital  stock  of  that 
bank  should  be  restored,  so  that  it  might  con- 
tinue to  do  business. 

A  similar  condition  of  afTalrs  existed  in  the 
case  of  the  People's  Bank  of  New  Orleans, 
whlcli  is  reported  in  188  Ut.  745,  63  Soutli. 
310,  in  the  case  entitled  Wright  v.  Ourley, 
where  it  was  held  that  the  deposits  of  checks 
of  stockholders  to  make  good  the  capital  stock 
were  donations  to  the  bank,  and  could  not  be 
recovered  by  the  stockholders  making  the  de- 
posits. 

If  tberie  was  a  secret  oral  agreement  be- 
tween Bickham  and  the  officers  of  the  Bank 
of  Angle,  as  testified  to  by  the  latter,  and  as 
already  set  forth  herein,  the  Commercial 
Bank  was  not  a  party  thereto,  and  it  is  not 
bound  thereby.  It  was  an  Innocent  third  per- 
son to  such  agreement,  and  It  is  not  estopped 
to  claim  the  donation  made  by  Bickham  to  It 

The  Bank  of  Angle,  through  its  officers, 
sent  to  the  state  examiner  of  state  banks  a 
sworn  statement,  and  under  the  heading  of 
"LlabUlties"  was  |11,000  among  the  "individ- 
ual deposits  subject  to  check."  That  state- 
ment was  duly  published  in  a  newspaper  of 
Frankllnton.  The  books  of  the  bank  showed, 
and  the  cashier  swore  to  the  assistant  bank 
examiner,  that  this  deposit  belonged  to  the 
Commercial  Bank  of  Bogalnsa.  The  latter 
bank  made  a  similar  statement,  and  its  cash- 
ier swore  on  the  trial  of  the  cause  that  said 
amount  was  subject  to  check  by  his  bank. 

These  entries  on  the  books  of  the  bantfs 
and  these  sworn  statements  must  prevail  over 
a  secret  oral  agreement  which  may  have 
been  made  between  the  president  of  one  bank 
with  the  officers  of  another  bank  which  had 
for  its  object  the  concealing  of  the  truth,  and 
the  deception  of  the  public  and  the  state  offi- 
cials charged  with  the  examination  of  the 
said  banks  with  a  view  of  ascertaining  their 
solvency.  It  would  be  against  public  policy 
and  good  conscience  to  hold  otherwise. 

The  Bank  of  Angle  was  a  quasi  public  in- 
stitution,  condncting  business  under  limita- 
tions and  restrictions  contained  in  statutes  of 
the  state,  and  it  was  s"bject  to  examination 
by,  and  supervision  of,  state  officers.    Its  reg- 


ularly published  statements  were  sworn  to 
by  its  officers,  and  these  officers  will  not  be 
permitted  to  afterwards  contradict  these 
statements,  and  be  heard  to  testify  to  the 
falsity  of  the  records  made  by  them. 

It  such  a  course  of  conduct  were  sanction- 
ed. It  would  be  impossible  for  the  state  offi- 
cers, the  public,  and  the  court  to  ascertain 
the  true  condition  of  any  bank.  R.  S.  877; 
"Wright  V.  Gurley,  133  La.  745,  63  South.  810; 
Landwlrth  v.  Shaphran,  47  La.  Ann.  336,  16 
South.  830;  Pauley  v.  (yBiien  (a  a)  69  Fed. 
460. 

The  policy  of  the  law  wUI  not  allow  the  of- 
ficers of  the  Bank  of  Angle  to  gainsay  or  deny 
that  which  they  have  said  and  done  in  their 
written  documents,  book  entries,  and  sworn 
statements  to  officers  of  the  state  and  to  the 
public.  Briggs  V.  Stafford,  14  La.  381 ;  Math- 
ews V.  Boland,  5  Rob.  200;  Garthwalte  v. 
Seip,  23  La.  Ann.  218;  Freeman  v.  Savage,  2 
La.  Ann.  269;  Morse  ▼.  United  States,  174 
Fed.  539,  08  a  a  A.  321,  20  Ann.  Oas.  93a 

The  legal  title  to  the  $11,000  was  vested  in 
the  Commercial  Bank  at  the  time  that  Bick- 
ham, the  president,  proposed  to  make  good 
the  impairment  of  the  capital  stock  of  the 
bank  by  a  donation,  which  was  agreed  to  by 
resolution  of  the  board  of  directors,  and  when 
he  (Bickham)  deposited  that  sum  in  the  Bank 
of  Angle  to  the  credit  of  the  Commercial 
Bank,  and  a  deposit  slip  for  the  amount  was 
Issued  by  the  former  to  the  latter  bank,  and 
was  accepted. 

The  resolution  of  the  board  of  directors  re- 
ferred to,  In  accepting  the  donation  from 
Bickham,  provided  "that  this  amount  be  paid 
in  as  required  by  law."  The  bank  examiner 
required  that  it  be  paid  in  cash.  And  this 
resolution  shows  that  the  Commercial  Bank 
was  a  stranger  to  the  oral  agreement  sworn 
to  by  the  officers  of  the  Bank  of  Angle  which 
they  said  existed  between  them  and  Bickham. 

If  the  depositors  and  stockholders  of  the 
Bank  of  Angle  sustain  loss,  it  is  by  reason  of 
the  fault  and  wrongdoings  of  those  to  whom 
they  Intrusted  the  management  of  their  busi- 
ness; and  they  must  look  to  the  makers  of 
the  notes  whose-  notes  were  substituted  for 
that  of  Bickham,  when  he  borrowed  tlie  $11,- 
000  and  had  It  placed  to  the  credit  of  the 
Commercial  Bank,  on  the  books  of  the  Bank 
of  Angle. 

It  is  ordered,  adjudged,  and  decreed  that 
the  judgment  appealed  from  be  reversed,  and 
that  there  l>e  judgment  in  favor  of  D.  T. 
Cushlng,  special  agent,  liquidating  the  Com- 
mercial Bank  of  Bogalusa,  La.,  and  against 
petitioner,  H.  H.  Kennedy,  and  intervener,  J. 
S.  Brock,  Jr.,  special  agent,  liquidating  the 
Bank  of  Angle,  rejecting  their  demands. 

It  is  further  ordered,  adjudged,  and  decreed 
that  the  Commercial  Bank  of  Bogalusa,  in 
liquidation,  is  the  owner,  and  as  such  entitled 
to  the  deposit,  of  $11,000,  appearing  on  the 
books  of  the  Bank  of  Angle,  and  that  said 
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Commercial  Bank  la  entitled  to  demand  and 
receive  same  from  the  Bank  of  Angle  In  due 
course  of  the  liquidation  of  that  bank,  with 
costs  in  both  courts. 


a36  I4U  686) 

No.  20089. 

DBLAMBRE  v.  KTES. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915.) 

(SvlUtiut  (y  the  Court.) 

IiIBEL  AI7D   SlAITDXB  9s>101— DAlfAQXa — PBE- 

BUMPTION. 

The  law  presumes  malice  upon  the  one 
hand,  and  injury  upon  the  other,  where  slander- 
oua  words  are  used,  and  damages  will  be  award- 
ed in  a  substantial  amount,  but  not  (or  an 
amount  too  great  for  the  defendant  to  bear. 

[Ed.  Mote. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  {f  150,  278.  275-280;  Dec. 
Dig.  <S=»101.] 

O'Niell,  J.,  dissenting. 

Appeal  from  Twenty-Fourth  Judicial  Dis- 
trict Court,  Parish  of  East  Felldana;  Jos. 
L.  Oolsan,  Judge. 

Action  by  Constance  Delambre  against 
Mrs.  Maggie  Wedge  Kyes.  From  a  Judgment 
for  plaintiff  for  less  than  claimed,  she  ap- 
peals.   Amended  and  affirmed. 

Justin  C.  Dasplt,  of  Baton  Rouge,  for  ap- 
pellant Kilbourne  &  Walker,  of  Clinton,  for 
appellee. 

SOMMERVILLB,  J.  Plaintiff  appeals 
from  a  verdict  and  Judgment  In  her  favor 
in  the  sum  of  |25  against  the  defendant  for 
damages  for  slanderous  charges  made  by 
the  defendant  against  her  in  the  presence  of 
others.  She  alleges  that  defendant  called  her 
a  low-down  thief.  Defendant  filed  a  general 
denial;  and  she  has  not  appealed  from  the 
Judgment,  or  answered  the  appeal  of  the 
plaintiff  in  this  court 

The  evidence  supports  the  allegations  con- 
tained in  the  petition.  The  record  contains 
no  evidence  in  mitigation,  and  plaintiff  asks 
that  the  Judgment  be  Increased  to  $2,500, 
as  originally  prayed  for. 

Plaintiff  having  appealed  to  the  court 
against  the  slander  and  abuse  proven  on  the 
trial  of  the  cause,  and  having  made  out  her 
case,  is  entitled  to  substantial  redress.  The 
Judgment  for  $25  is  too  small. 

Plaintiff  may  have  failed,  in  the  sense  of 
the  common-law  rule,  to  show  any  special 
damage  growing  from  the  slanderous  charg- 
es of  defendant;  yet  as  we  say  in  Miller  v. 
Holsteln,  16  La.  380,  she  has  shown  that 
she  enjoys  a  good  character  in  the  communi- 
ty in  which  she  lives,  and  it  is  difficult  to 
come  to  the  conclusion  that  there  was  no 
damage  shown. 

"If  there  be  any  intellectual  enjoyment  higher 
than  that  of  possessing  a  good  name,  or  grati- 
fication greater  than  the  respect  of  onr  neigh- 
bors, they  must  be  looked  for  in  matters  out  of 
the  reach  of  the  libeler.  Such  a  charge  as  is 
stated  in  the  petition  is  in  itself  presumption 


of  damage.  In  this  view,  the  law  has  left  the 
damages  to  the  jury,  subject  to  the  revision  of 
this  court" 

In  the  case  of  Fatjo  ▼.  Seldel,  109  La.  699, 
33  South.  737,  w«  say: 

"When  plaintiff  appealed  to  the  courts  against 
slander  and  abuse,  his  case  being  made  out  he 
was  entitled  to  substantial  redress."  Simpson 
V.  Robinson,  104  La.  180,  28  South.  908. 

There  remains  for  consideration  the 
amount  of  the  increase  to  be  allowed  in  the 
Judgment  It  is  impossible  to  fix  upon  any 
particular  sum  of  money  which  wonld,  alto- 
gether, make  good  the  injury  which  has  been 
inflicted  by  the  defendant  upon  the  plaintiff. 
A  favorable  judgment  in  the  case  Is  a  vin- 
dication of  the  plaintiff,  and  a  rebuke  to  the 
defendant;  and  we  shall  not  add  a  penalty 
in  money  greater,  perhaps,  than  the  defend- 
ant can  bear.  She  is  a  school  teacher,  de- 
pending upon  her  salary  for  a  snpiwrt ;  and 
the  payment  of  a  large  amount  of  money 
would  be  a  very  great  burden  upon  her. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  appealed  from  be 
amended  by  increasing  the  amount  thereof 
from  $25  to  $250;  and,  as  thus  amended,  it 
is  affirmed,  with  costs  in  both  courts. 

O'NIELL,  J.,  dissents,  being  of  the  opin- 
ion that  the  Judgment  should  be  affirmed. 


OMLa.  «8S) 
No.  20048. 

MASSEY  et  ux.  V.  W.  R.  PICKERING  LUM- 
BER CO. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915.) 

(ByfMtu*  iy  th«  Court.) 

COMFROUISE  ANn    SlCTTLEMKNT  «=>6— PBBSOW- 
JO,    INJDBT     CI.AIII— VaUOITT    OF    ColtFBO- 

HISE. 

A  compromise  of  a  claim  for  damages  for 
personal  injuries  made  in  good  faith  cannot  be 
attacked  on  account  of  any  error  in  law  or 
for  inadequacy  of  the  price. 

[Ed.  Note. — For  other  cases,  see  Compromise 
and  (Settlement  Cent  Dig.  H  35-CO;  Dec.  Dig. 
«s>6.] 

Appeal  from  Twelfth  Judicial  District 
Court  Parish  of  Vernon;  James  R.  Monk, 
Judge  ad  hoc 

^Action  by  Petty  Poole  Massey  and  wife 
against  the  W.  R.  Pickering  Lumber  Com- 
pany. From  judgment  for  defendant  plain- 
tiffs appeal.    Affirmed. 

S.  I.  Foster,  of  Shreveport  for  appellants. 
Stubbs,  RusseJl,  Theus  &  Wolff,  of  iiaoxoo, 
for  appellee. 

LAND,  J.  This  is  the  second  suit  Institnt* 
ed  by  ttie  plaintiffs  for  damages  for  the 
death  of  their  son,  who  was  killed  while 
working  in  one  of  the  mills  of  defendant 

The  first  suit  was  dismissed  on  a  plea  ot 
compromise  settlement  as  in  case  of  non- 
suit The  plaintiffs  in  said  suit  did  not  as- 
sail said  settlement  on  the  ground  of  fraud. 


^s»Por  other  cases  see  some  topio  and  KBT-NUMBBR  la  all  Key-Numbered  Dlsesta  and  Indues 


Digitized  by 


Google 


La.) 


VIGKSBUBO,  A.  A  B.  RY.  00.  y.  LOUISIAKA  A  A.  R.  00. 


B53 


error,  or  mistake,  and  did  not  ofFer  to  retarn 
tbe  money  received  by  them.  The  object  of 
the  nonsuit  was  to  enable  the  plaintiffs  to 
sue  to  rescind  the  compromise. 

In  the  present  action  the  plaintiffs  assail 
the  act  of  compromise  on  the  ground  that 
plaintiff  P.  P.  Masaey  was  Induced  by  the 
fraudulent  representations  of  defendants' 
agents  to  believe  that  the  release  signed  by 
him  was  a  receipt  for  insurance  money  due 
on  a  policy  or  contract  held  by  his  son ;  and 
that  he  could  not  read  the  document,  which 
was  not  read  to  him  by  any  one,  nor  its  con- 
tents made  known  to  him. 

Defendant  pleaded  the  Judgment  In  the  first 
suit  as  res  Judicata  and  also  filed  an  ezcep- 
tl(»i  of  no  cause  of  action.  Defendant  also 
pleaded  the  compromise  as  an  est<H)pel.  The 
exception  was  overruled,  and  after  trial 
Judgment  was  rendered  in  favor  of  the  de- 
fendants, rejecting  the  demands  of  the  plalu- 
tUfs,  who  have  appealed. 

The  plaintiff  P.  P.  Massey  signed  In  the 
presence  of  F.  K.  Jenny  and  F.  B.  Williams 
an  Instrument  reading  as  follows: 

"Release. 

"For  the  sole  consideration  of  the  sum  of 
two  hundred  and  no/100  dollars,  this  14th  day 
of  September,  1910,  received  from  W.  R.  Pick- 
ering Lumber  Company,  I  do  hereby  acknowl- 
edge full  satisfaction  and  discharge  of  all 
claims,  both  for  liability  of  employer  and  for 
all  half  wages  or  insurance  accrued  or  to  ac- 
crue, in  respect  of  all  injurious  results  direct 
or  indirect,  arising  or  to  arise  from  an  accident 
sustained  by  Leo  Massey  on  or  about  tbe  Gtli 
day  of  September,  1910,  while  in  the  employ- 
ment of  the  above.  It  is  expressly  understood 
and  agreed  that  the  consideration  expressed 
above  is  the  sole  consideration  of  this  release 
and  tbe  consideration  stated  herein  is  contrac- 
tual, and  not  a  mere  recital;  and  all  a^ee- 
ments  and  understandings  between  the  parties 
are  embodied  and  expressed  therein." 

Tbe  compromise  settlement  was  made  by 
P.  P.  Massey,  with  F.  B.  Williams  and  F.  K. 
Jenny  at  one  sitting.  Williams  was  super- 
intendent of  the  company,  and  Jenny  was  an 
insurance  adjuster.  The  latter  testified  that 
tbe  insurance  due  the  son  amounted  to  $117, 
and  that  the  balance  of  tbe  $200  was  for  the 
release  of  all  other  claims.  Massey  testified 
that  daring  tbe  conference  he  said  that  he 
did  not  want  "pay  for  his  son."  Jenny's 
version  is  that  Massey  said  that  he  knew  he 
conld  get  damages,  but  he  did  not  believe 
that  kind  of  money  did  a  man  any  good ; 
that  be  did  not  want  blood  money.  Williams 
testified  that  tbe  conversation  was  between 
Jenny  and  Massey,  bat  that  be  beard  tbe  lat- 
ter say  that  he  did  not  like  that  kind  of  mon- 
ey ;  that  it  did  not  do  anybody  any  good. 
It  is  evident  from  the  testimony  of  the  three 
witnesses  that  compensation  for  the  death  of 
the  son  was  referred  to  during  the  confer- 
ence, and  that  Massey  was  averse  to  receiv- 
ing "pay  for  his  son,"  as  be  expressed  it 
Such  being  his  feelings  on  the  subject,  it  is 
not  strange  that  he  was  willing  to  forego  his 


claim  for  damages  for  a  nominal  compmisa- 
tion.  Massey  received  $83  in  excess  of  tbe 
insurance  due  his  son,  and  could  not  have 
been  ignorant  of  that  fact  Tbe  foregoing 
facts  repel  the  allegation  that  Massey  was 
f  raudulenUy  induced  to  believe  that  the  com- 
promise Included  only  the  claim  for  Insur- 
ance. The  testimony  of  both  Williams  and 
Jenny  was  to  the  effect  that  tbe  document  was 
read  in  a  distinct  and  audible  voice  in  tbe 
presence  of  Massey,  and  Jenny  also  testified 
that  Massey  read  the  document  before  sign- 
ing. Plaintiff's  plea  that  be  did  not  read  tbe 
instrument,  and  signed  it,  thinking  It  merely 
an  insurance  receipt,  is  on  all  fours  with  a 
similar  plea  which  was  brushed  aside  by  the 
court  In  Antoine  r.  Smith,  40  La.  Ann.  668, 
4  South.  321. 

"Transactions  [or  compromises]  have,  between 
the  interested  parties,  a  force  equal  to  tbe  au- 
thority of  things  adjudged.  They  cannot  be 
attacked  on  account  of  any  error  in  law  or  any 
lesion."    CSvU  Code,  art  3078. 

It  is  Hornbook  law  that  a  compromise 
made  in  good  faith  will  not  be  set  aside  for 
inadequacy  of  the  price.    8  Cyc.  504-512. 

Plaintiffs'  claim  for  damages,  being  a  Joint 
acqulsltton  during  the  marriage,  fell  into  tbe 
community.  Civil  Code,  art  2402,  Tbe  hus- 
band as  head  and  master  of  the  commimity 
bad  tbe  undoubted  right  to  make  the  com- 
promise in  question.    Civil  Code,  art  2404. 

Judgment  affirmed. 


(136  La.  691) 
No.  20913. 

VICKSBURQ,  A.  &  S.  RT.  CO.  v.  LOUISI- 
ANA 4  A  R.  CO. 

(Supreme  Conrt  of  Louisiana.     Feb.  8,  1916.) 

(ByUahu*  by  Editorial  Staff.) 

1.  Appeal  ano  Eebor  €=s>47— -Jdbiboictiok 
—Amount— Claim  fob  Damages. 

A  suit  to  expropriate  servitude  of  passage 
for  its  railroad  across  that  of  defendant  where 
the  land  affected  was  worth  less  than  $100,  but 
in  which  defendant  seriously  and  in  good  faith 
claimed  $10,000  damages  for  future  losses  in 
collisions,  loss  of  time  in  stopping  trains,  and 
loss  from  having  to  reduce  the  weight  of  trains, 
owing  to  the  steepness  of  the  grade,  is  one  for 
more  than  $2,000,  so  as  to  bring  the  defendant's 
appeal  within  the  Jurisdiction  of  the  Supreme 
Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  202-226;  Dec  Dig.  «=» 
47.] 

2.  Eminent  Domain  «=»10— Delkoation  of 
FowKB— "Railboao"— "CoHicoN  Gabbikr" 
—"Plant  UTiLixr." 

Const  art  271,  provides  that  any  railroad 
corporation  may  cross  any  other  railroad,  and 
shall  receive  and  transport  its  passengers  and 
freight  Article  272  declares  railroad  companies 
to  be  "common  carriers,"  and  article  230,  ex- 
empts certain  railroads  from  taxation  for  ten 
years,  on  certain  conditions.  The  statute,  as 
amended  by  Act  No.  227  of  1902,  provides  that 
whenever  any  corporation  organized  under  the 
laws  of  the  state  to  construct  a  railroad  cannot 
agree  with  the  owner  of  land.  It  may  expro- 
priate it.    Plaintiff,  a  corporation,  was  organls- 
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ed  under  the  laws  of  the  state  to  operate  a  rail- 
road extending  from  the  pit  of  a  gravel  com- 
pany, a  distance  of  eight  miles,  to  a  connection 
with  another  railroad,  chiefly  to  carry  gravel, 
and  not  to  carry  passengers,  and  three-fourths 
of  its  organizers  and  stockholders  holding  the 
majority  of  its  capital  stock,  were  stockholders 
in  the  gravel  company.  Held,  that  plaintiff  was 
an  independent  concern,  and  a  railroad  entitled 
to  expropriate  a  crossing;  that  it  could  not 
be  both  a  "common  carrier"  and  a  mere  "plant 
utility,"  for  what  is  meant  by  a  railroad  being 
a  mere  plant  utility  is  that  it  is  not  a  common 
carrier;  that  the  fact  of  its  close  relation  to 
an  industrial  plant  did  not  detract  from  its 
character  as  a  "railroad,"  within  its  definition 
as  a  road  specially  laid  out  and  graded,  having 
parallel  rails  of  iron  or  steel  for  the  wheels  of 
carriages  or  cars,  drawn  by  steam  or  other  mo- 
tive power  to  run  upon,  a  road  to  transport 
passengers  or  freight,  or  both;  and  that  the 
constitutional  provisions  were  not  intended  to 
define  the  meaning  of  the  expropriation  statute. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §§  3&-48;   Dec.  Dig.  <3=>10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Common  Carrier; 
Railroad.] 

3.  Statutes  «=»18S—Consteucition— Taking 
Words  in  Usual  Meaning. 

The  words  of  a  statute  are  to  be  taken  ac- 
cording to  their  popular  meaning,  in  the  ab- 
sence of  anything  to  the  contrary  in  the  stat- 
ute itself. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig,  {{  266,  267,  276;  Dec.  IMg.  «=s> 
18S.] 

4.  Eminent  Douain  ®=>128— Expbopbiation 
— Railboad  Cbossino  Anotheb  Road. 

On  a  railroad's  expropriation  of  a  servitude 
of  passage  across  another  railroad,  future  dam- 
ages from  the  crossing,  as  the  result  of  colli- 
sions, loss  of  time  in  stopping  trains  in  conform- 
ity with  the  rules  of  the  Railroad  Commission, 
and  reduction  in  the  weight  of  trains  owing  to 
the  steepness  of  the  grade  at  the  crossing  and 
the  difficulty  in  starting  from  a  stop,  were  not 
recoverable. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  349-351;  Dec.  Dig.  <&=» 
128.] 

Appeal  from  Thirteenth  Judicial  District 
Court,  Parish  of  Rapides;  W.  F.  Blackman, 
Judge. 

Suit  by  the  Ticksburg,  Alexandria  &  South- 
em  Railway  Company  against  the  Louisiana 
&  Arkansas  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Motion 
to  dismiss  denied,  and  Judgment  affirmed. 

Henry  Moore  and  Henry  Moore,  Jr.,  both 
of  Texarkana,  Ark.,  and  H.  H.  White  and  R. 
F.  White,  both  of  Alexandria,  for  appellant 
Blackman,  Overton  &  Dawklns,  of  Alexandria, 
for  appellee. 

On  Motion  to  Dismiss. 
PROVOSTY,  J.  [1]  The  plaintiff  company 
seeks  in  this  suit  to  expropriate  a  servitude 
of  passage  for  its  railroad  across  the  railroad 
of  the  defendant  company.  The  appeal  is  by 
defendant,  and  motion  is  made  to  dismiss  it 
on  the  ground  that  the  amount  involved  falls 
below  the  lower  limit  of  the  jurisdiction  of 
this  court.    That  limit  Is  $2,000,  and  the  loca- 


tion of  the  desired  crossing  to  In  the  open 
country  where  land  to  worth  about  $10  an 
acre,  so  that  the  land  itself  to  be  affected  by 
the  servitude  to  admittedly  worth  less  than 
$100 ;  but  defendant  claims  $10,000  damages 
which  it  alleges  It  will  suffer  in  the  future 
from  thto  crossing  as  the  result  of  collisions, 
and  from  loss  of  time  in  stopping  trains  in 
conformity  with  the  rules  of  the  Railroad 
Commission,  and  from  having  to  reduce  the 
weight  of  trains  owing  to  the  steepness  of  the 
grade  at  thto  crossing  and  the  consequent 
difficulty  of  starting  again  after  a  stop. 

These  elements  of  damage,  says  plaintiff, 
cannot  be  taken  into  consideration  in  comput- 
ing the  amount  involved  in  the  suit,  because 
they  cannot  serve  as  the  basis  for  a  demand 
in  a  suit  of  thto  kind ;  that  thto  court  so  de- 
cided in  Kansas  City,  S.  &  G.  Ry.  Co.  v.  La. 
W.  R.  Co.,  116  La.  178,  40  South.  627,  6  L.  R. 
A.  (N.  8.)  512,  7  Ann.  Cas.  831. 

That  dectoion,  and  any  others,  more  or 
less  in  point,  by  this  conrt  and  other  courts, 
in  suits  between  other  parties,  cannot  pre- 
clude defendant  from  bringing  forward  thto 
demand.  The  argument  reduces  itself,  there- 
fore, to  this:  That  because  the  demand  may 
prove  to  be  unfounded  it  to  not  involved  in 
the  suit,  and  cannot  serve  as  a  basto  for 
jurisdiction.  But  how  could  its  groundless- 
ness be  ascertained  without  Jurl8dicti<m  be- 
ing entertained? 

We  will  not  say  that  a  demand  may  not  be 
so  utterly  and  manifestly  baseless  as  to  be 
unservicable  for  purposes  of  jurisdiction ;  nor 
even  that  a  legal  proposition  may  not  be  so 
perfectly  plain,  or  have  become  so  fully  set- 
tled by  repeated  decisions,  that  the  making  it 
the  basto  of  a  demand  might  not  be  looked 
upon  as  a  mere  subterfuge  for  conferring  Ju- 
risdiction, and  be  treated  as  such.  But  this 
cannot  yet  be  said  of  the  legal  proposition  un- 
derlying the  said  demand  for  damages  In  thto 
suit  Said  demand  to  being  urged  serionSIy, 
and  not  as  a  mere  pretense. 

The  motion  to  dismiss  to  overruled. 

On  the  Merits. 

[2,  3]  Defendant  denies  that  plaintift  Is  a 
railroad  corporation  within  the  meaning  of 
the  statute  authorizing  railroad  corporations 
to  invoke  the  power  of  eminent  domain  for 
expropriating  property.  In  support  of  that 
denial  defendant  avers  that  plaintiffs  rail- 
road to  not  to  be  a  genuine  railroad,  but  a 
mere  plant  utility  of  the  Tioga  Gravel  Com- 
pany, and  that  the  plaintiff  cori>oratlon  was 
organized  merely  as  a  subterfuge  for  expro- 
priating for  the  benefit  of  said  gravel  com- 
pany across  the  railroad  of  defendant  a  right 
of  way  which  said  gravel  company  would  not 
otherwtoe  have  been  entitled  to  for  its  tram- 
road,  and  that,  if  this  to  not  the  case,  still 
plaintiff  to  not  a  railroad  corporation  within 
the  meaning  of  said  statute,  because  by  ex- 
press provision  of  plaintiff's  charter  plain- 
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tut  Is  not  to  carry  both  freight  and  passen- 
gers, but  freight  only. 

Plaintiff  is  organized  under  the  laws  of  this 
state.  Its  railroad  is  to  have  a  roadbed, 
cross-ties,  steel  rails,  freight  cars,  and  locomo- 
tives, and  is  to  be  operated  like  any  ordinary 
railroad  in  the  service  of  the  public,  carrying 
freight  only,  however.  It  Is  to  extend  from 
the  gravel  pit  of  the  Tioga  Gravel  Company, 
at  Tioga,  lia.,  to  Plnevllle,  La. — a  distance  of 
eight  miles — there  to  connect  with  the  Iron 
Mountain  Railroad.  True,  the  idea  of  organ- 
izing the  plaintiff  company  was  suggested  by 
the  fact  that  there  would  be  a  large  quantity 
of  gravel  to  be  carried  for  the  Tioga  Oravel 
Company— 30  to  60  car  loads  dally ;  and  true, 
also,  6  of  the  8  organizers  and  stockholders 
of  the  plaintiff  company,  owning  $98,800  of 
its  capital  stock  of  $100,000,  are  stockholders 
in  the  gravel  company ;  but  8  of  the  15  stock- 
holders of  the  gravel  company,  owning  $120,- 
800  of  its  capital  stock  of  $200,000,  are  not 
stockholders  of  the  plaintiff  company;  and 
the  testimony  is  to  the  effect  that,  as  an  enter- 
prise entirely  Independent  of  the  gravel  com- 
pany, though  not,  of  course,  of  Its  patronage, 
the  railroad  promises  to  be  a  paying  proposi- 
tion. 

The  two  companies,  being  separately  incor- 
porated, with  different  stockholders,  are  dis- 
tinct and  separate  both  in  law  and  in  fact 
Indeed,  we  And  in  the  brief  of  the  defendant 
what  is  practically  an  admission  of  the  auton- 
omous character  of  the  plaintiff  company, 
to  wit:  "Defendant  admits  that  the  plaintiff 
is  a  ciHnmon  carrier."  Plaintiff  cannot  be 
both  a  common  carrier  and  a  mere  plant  util- 
ity, for  what  is  meant  by  a  railroad  being  a 
mere  plant  utility  is  that  It  Is  not  a  common 
carrier. 

A  close  relation  between  an  industrial  plant 
and  a  tap  railroad,  such  as  is  exhibited  be- 
tween the  plaintiff  company  and  the  gravel 
comi)any  in  this  case,  does  not  detract  from 
the  character  of  the  railroad  as  a  genuine 
railroad.  That  question  has  been  so  exhaus- 
tively treated  by  the  Supreme  Court  of  the 
United  States  in  the  Tap  Line  Cases  that  any- 
thing we  might  undertake  to  say  here  In  that 
connection  would  be  mere  idle  repetition.  V. 
S.  V.  La.  &  Pac.  Ry.  Co.,  234  U.  S.  1,  34  Sup. 
Ct  741,  58  I*  Ed.  1185. 

We  conclude,  then,  that  the  plaintiff  Is  an 
Independent  concern  and  a  railroad  corpora- 
tion; and  we  pass  to  the  inquiry  whether 
the  fact  of  its  carrying  freight  only,  and 
not  passengers  also,  deprives  it  of  its  char- 
acter of  a  railroad  corporation  within  the 
meaning  of  the  statute  authorizing  railroad 
corporations  to  expropriate.  The  last  amend- 
atory act  on  this  subject  is,  we  think.  Act 
No.  227,  p.  457,  of  1902.    It  reads: 

"Whenever  the  state  or  any  political  corpo- 
ration of  the  B&iae,  created  for  tfae-purpose  of 
exercising  any  portion  of  the  governmental  pow- 
ers of  the  game,  or  Uie  board  of  administrators 
or  directors  of  any  charity  hospital  or  any 
board  of  school  directors  thereof,  or  any  corpo- 


ration constituted  under  the  laws  of  this  state 
for  the  constraction  of  railroads,  plank  roads,' 
turnpike  roads,  or  canals  for  navigation,  or  for 
the  construction  and  operation  or  waterworks 
or  sewerage  to  supply  the  public  with  water  and 
sewerage,  or  for  the  purpose  of  transmitting  in- 
telligence by  magnetic  telegraph,"  cannot  agree 
with  the  owner  of  land,  it  shall  have  the  right 
to  expropriate. 

This  statute  does  not  require  that  the 
corporation  shall  carry  both  freight  and 
passengers,  but  simply  that  it  shall  have 
been  organized  for  the  construction  of  a 
railroad;  and,  since  the  rule  Is  that  the 
words  of  a  statute  are  to  be  taken  accord- 
ing to  their  popular  meaning,  in  the  absence 
of  any  indication  to  the  contrary  in  the 
statnte  Itself,  we  have  to  go  to  the  diction- 
aries for  the  definition  of  the  term  "rail- 
road," and  we  transcribe  from  them,  as 
follows : 

"A  railroad  is  a  road  specially  laid  out  and 
graded,  having  parallel  rails  of  iron  or  steel  for 
the  wheels  of  carriages  or  cars,  drawn  by  steam 
or  other  motive  power  to  run  upon."  Rapalge 
&  L.  L.  Diet. 

"A  railroad  is  a  road  graded  and  having  rails 
of  iron  or  other  material  for  the  wheels  of  rail- 
road cars  to  run  upon."    Bouvier,  L.  Diet. 

"A  railroad  is  a  road  or  way  on  which  iron 
rails  are  laid  for  wheels  to  run  on  for  the  con- 
veyance of  heavy  loads  in  vehicles."  Webster's 
Diet. 

"A  road  upon  which  are  laid  one  or  more  lines 
of  rails  to  guide  and  facilitate  the  movement  of 
vehicles  designed  to  transport  passenigers  or 
freight  or  botn."    Century  Diet 

According  to  this,  plaintiff's  railroad  Is 
most  unquestionably  a  railroad  within  the 
meaning  of  the  said  statute. 

The  only  case  in  our  reports  bearing  di- 
rectly upon  the  question  of  what  is  a  rail-  . 
road  is  Shreveport  Traction  Co.  v.  Kansas 
City  Ry.  Co.,  119  La.  759,  44  South.  457.  In 
that  case  the  question  was  whether  a  street 
railway  is  a  railroad.  Defendant  dtes  the 
case  as  having  held  the  negative  of  that 
question,  and  plaintiff  cites  it  as  having  held 
the  affirmative.  Plaintiff  is  unquestionably 
right.  While  the  court  sought  to  fortify  its 
decision  by  adducing  the  fact  that  the  par- 
ticular street  railroad  in  question  was  au- 
thorized by  its  cbarter  to  carry  freight,  that 
drcumstance  was  not  the  determinative  fac- 
tor in  the  case,  as  is  made  perfectly  evident 
by  the  decision  on  rehearing,  where  the  court 
said: 

"As  to  the  right  of  crossing  the  tracks  of 
other  railroads,  •  •  »  there  is  no  difference 
in  principle  between  a  street  railroad  and  a 
commercial  railroad." 

In  opposition  to  this,  defendant  dtes  Mas- 
sachusetts Loan  Co.  v.  Hamilton,  88  Fed.  688, 
32  C.  C.  A.  46,  aiid  Thompson-Houston  Elec- 
tric Ca  V.  Slmond,  20  Or.  60,  25  Paa  147, 
10  L.  R.  A.  251,  23  Am.  St  Rep.  86,  a  Texas 
decision;  but  of  course,  our  own  decision 
controls,  and,  moreover,  such  a  thing  might 
well  be  as  that  a  street  railway  should  not 
be  a  railroad  within  the  meaning  of  said 
statute,  and  yet  a  concern  like  that  of  plain- 
tiff be  a  railroad,  for  several  of  the  reasons 
usually  assigned  why  a  street  railway  should 


Digitized  by 


Google 


556 


er  SOUTHERN  RBPORTER 


(Ul 


not  be  fleemed  to  be,  properly  speaking,  a 
railroad  are  totally  Inapplicable  to  plaintiff's 
railroad,  which  by  no  possibility  can  be 
deemed  to  be  anything  other  than  a  railroad, 
as  that  term  Is  generally  understood. 

As  showing  that  a  railroad  carrying  only 
freight  is  not  a  railroad  within  popular  ac- 
ceptation, defendant  cites  the  note  in  29  Am. 
ft  Eng.  Railroad  Cases,  63;  but  we  find 
nothing  in  that  note  countenancing  that  con- 
tention, except,  possibly,  the  reference  to 
two  cases  as  having  held  that  a  railroad  may 
be  compelled  to  carry  passengers,  neither  of 
which  cases,  on  inTestlgatlon,  is  found  to 
have  involved  the  question  of  carrying  pas- 
sengers, but  only  whether  the  railroad  com- 
pany there  in  question  could  discontinue 
8()me  particular  service  due  under .  its  fran- 
chise. 

Defendant  dtes,  also,  Amos  Kent  Lumber 
Co.  V.  Tax  Assessor,  114  La.  866,  38  South. 
587,  and  La.  ft  Ark.  Ky.  Co.  v.  State  Board 
of  Appraisers,  135  La.  69,  64  South.  985.  In 
the  former  of  these  cases  we  find  absolutely 
nothing  that  has  any  bearing  upon  our  ques- 
tion. In  the  other  case  a  log  road  was  claim- 
ing to  be  a  railroad,  and  to  be,  as  such,  en- 
titled to  the  constitutional  exemption  from 
taxation,  and  the  court  did  say,  by  way  of 
expressing  the  idea  that  the  said  road  was 
a  mere  plant  utility,  and  not  a  public  car^ 
rier,  that  "it  surely  did  not  carry  passen- 
gers." But  the  question  of  whether  a  rail- 
road ceases  to  be  such  in  popular  contempla- 
tion the  moment  It  ceases  to  carry  passen- 
gers and  confines  itself  to  freight  was  not 
being  considered,  and  that  expression  was 
not  intended  to  be  used  in  connection 
with  It 

Plaintiff,  on  the  other  hand,  cites  Kansas 
aty,  S.  ft  G.  Ry.  Co.  v.  La.  W.  R.  Co.,  116 
La.  178,  40  South.  627,  5  L.  R.  A.  (N.  S.) 
612,  7  Ann.  Cas.  831,  where  the  right  to  ex- 
propriate a  right  of  way  for  a  spur  track 
destined  to  transport  freight  only  was  rec- 
ognized by  this  court.  The  following  are  In 
point: 

In  Railroad  Ca  v.  Cobb,  66  Or.  687,  135 
Pac.  181,  it  was  held  that  a  statute  authoriz- 
ing any  railroad  to  condemn  land  includes 
a  company  organized  to  construct  a  short 
line  carrying  only  freight 

"The  right  of  eminent  domain  ig  available  by 
legislative  grant  to  a  railroad  corporation  which 
has  constructed  a  railroad  for  the  carriage  of 
freight  to  and  from"  certain  "lime  kilns 
*  *  *  and  goods  to  and  from  stores"  of  a  cer- 
tain "place."  Famsworth  v.  Lime  Rock  Co., 
8S  Me.  440,  22  Atl.  373. 

Property  may  be  condemned  "by  a  miifing 
company  for  the  construction  of  a  railroad  to 
be  used  for  the  transportation  of  coal  from  its 
mines."  since  such  a  use  is  "of  a  public  nature." 
New  Central  Coal  Co.  v.  O.  0.  Coal  ft  Iron  Co., 
37  Md.  537. 

"The  mere  fact  that  a  railroad  company  lim- 
its the  use  of  a  switch  track  to  the  carriage  of 
property  does  not  make  the  use  of  the  track  pri- 
vate." Brown  v.  Chicago  Q.  W.  Ry.  Co.,  137 
Ma  529,  38  S.  W.  1099. 


Defendant  contends,  however,  that  tn 
Louisiana,  no  matter  what  might  be  the 
case  elsewhere,  a  corporation,  in  order  to 
be  a  railroad  corporation,  must  carry  both 
freight  and  passengers,  because  the  Con- 
stitution of  the  state  so  provides;  and  in 
support  of  that  contention  cites  the  follow- 
ing articles  of  the  Constitution: 

"Art  271.  Any  railroad  corporation  or  asso- 
ciation organized  for  the  purpose  shall  have  the 
right  to  constmct  and  operate  a  railroad  be- 
tween any  points  within  this  state,  and  connect 
at  the  state  line  with  railroads  of  other  states. 
Every  railroad  company  shall  have  the  right 
with  its  road  to  intersect  connect  with  or  cross 
any  other  railroad,  and  shall  receive  and  trans- 
port each  other's  passengers,  tonnage  and  can 
loaded  or  empty,  without  delay  or  diacrimina- 
tion. 

"Art  272.  Railways  heretofore  donstructed, 
or  that  may  hereafter  be  constructed  in  this 
state,  are  hereby  declared  public  highways,  and 
railroad  companies  common  carriers." 

"Art  230.  There'  shall  also  be  exempt  from 
taxation  for  a  period  of  ten  years  from  the  date 
of  its  completion  any  railroad  or  part  of  such 
railroad  that  may  hereafter  be  constructed  and 
completed  prior  to  January  Ist  1904;  provid- 
ed, that  when  aid  has  heretofore  been  voted  by 
any  parish,  ward,  or  municipality  to  any  rail- 
road not  yet  constructed,  such  railroad  shall  not 
be  entitled  to  the  exemption  from  taxation  here- 
in established,  unless  it  waives  and  relinquishes 
such  aid  or  consents  to  a  resubmiwion  of  the 
question  of  granting  such  aid  to  a  vote  of  the 
property  taxpayers  of  the  parish,  ward,  or  mu- 
nicipality, which  has  voted  the  same,  if  one- 
third  of  such  property  taxpayers  petition  for  the 
same  within  six  months  after  the  adoption  of 
this  Constitution." 

The  provision  of  this  article  271  to  the 
effect  that  connecting  railroads  shall  receive 
and  transport  each  other's  passengers  un- 
doubtedly carries  with  it  to  some  extent  the 
implication  that,  within  the  intendment  of 
the  article,  a  railroad  is  a  concern  that  car- 
ries passengers.  And  such  a  thing  might  well 
be  as  that  a  railroad  which  does  not  carry 
passengers  should  be  excluded  from  the  bene- 
fit of  the  tax  exemption  provided  for  by  ar- 
ticle 230,  as  not  being  such  a  railroad  as  Is 
contemplated  by  the  Constitution  (a  point 
upon  which  we,  naturally,  express  no  opin- 
ion) ;  but  those  articles  were  manifestly 
not  Intended  to  define  what  shall  constitute 
a  railroad  corporation  within  the  meaning 
of  the  statutes  authorizing  corporations  of 
that  kind  to  expropriate  property,  or  to  pre- 
scribe essential  characteristics  for  the  rail- 
roads of  those  corporations;  and  It  is  per- 
fectly safe  to  say  that  if  these  articles  had 
had  the  efTect  of  repealing,  or  modifying  in 
any  way,  those  statutes,  such  result  would 
have  been  wholly  unintentional  on  the  part  of 
the  framers  of  those  articles,  and  be  merely 
one  of  those  freaks  of  legislation  that  occa- 
sionally crop  out  to  the  surprise  as  much  of 
the  persona  responsible  for  them  as  of  the 
public  at  large. 

We  might  go  even  further,  and  say  that. 
If  plaintiff  were  dependent  upon  those  arti- 
cles for  its  right  to  demand  this  crossing,  it 
might  perhaps  have  to  qualify  under  article 
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271  by  canning  passengers;  but  the  source 
of  plaintiff's  right  to  this  crossing  la  not  this 
article  271,  but  is  the  said  statutes  which, 
conferring  unqualifiedly  the  right  to  expro- 
priate for  a  right  of  way,  confer  necessarily 
the  right  to  expropriate  this  crossing  If  nec- 
essary for  a  passage.  Indeed,  "no  express 
legislative  authority  is  required  in  such  cas- 
es." Slireveport  Traction  Co.  v.  Kansas  City 
By.  Co.,  119  La.  777,  44  South.  457,  on  re- 
hearing. 

Let  it  be  noted  that,  If  these  articles  were 
Inconsistent  with  the  theretofore  ezlsting 
le!^sIatlon  by  which  the  right  to  expropriate 
property  was  conferred  upon  railroads  not 
carrying  passengers,  they  would  be  in  like 
manner  inconsistent  with,  and  therefore  pre- 
clude, any  future  legislation  conferring  such 
right;  so  that  the  situation  would  be  that, 
while  the  Legislature  was  at  liberty  to  ex- 
tend this  right  to  expropriate  to  all  concerns 
in  which  the  public  might  have  an  interest, 
such  as  canals,  plank  roads,  and  turnpikes,  it 
would  be  absolutely  prohibited  from  confer- 
ring it  upon  such  a  public  utility  as  a  freight 
carrying  railroad.  A  construction  bringing 
about  such  an  anomalous  situation  is  not  to 
be  thought  of,  unless  absolutely  unavoidable ; 
and  it  is  easily  avoided  by  reading  article 
271  as  meaning  simply  that  those  railroads 
which  do  carry  passengers  will  be  bound  to 
receive  and  transport  passengers,  and  not  as 
having  a  meaning  contrary  to  the  general 
understanding  of  mankind  as  to  what  consti- 
tutes a  railroad. 

Kansas  City,  S.  &  O.  Ry.  Co.  t.  La.  W.  R. 
Co.,  116  La.  178,  40  South.  627,  6  U  R.  A.  (N. 
S.)  512,  7  Ann.  Cas.  831,  where  a  crossing 
was  expropriated  for  a  spur  track  that  was 
to  be  used  exclusively  for  freight,  has  already 
been  referred  to.  In  that  case  the  question 
here  at  issue  was  not  raised,  but  the  fact  it- 
self of  its  not  having  occurred  dther  to  the 
court  or  to  counsel  is  very  significant  in  view 
of  care  with  which  the  case  was  considered 
both  by  counsel  and  by  the  court 

[4]  We  conclude  that  plaintiff  is  entitled  to 
the  crossing ;  and  we  pass  on  to  the  question 
of  damages.  These  are  the  future  damages 
referred  to  hereinabove  In  connection  with 
the  motion  to  dismiss.  When  defendant 
came  to  offer  evidence  upon  them,  the  evi- 
dence was  objected  to,  on  the  ground  that, 
such  damages  not  being  recoverable,  all  evi- 
dence with  regard  to  them  was  irrelevant 
and  inadmissible. 

In  the  case  of  Kansas  City,  S.  &  O.  Ry.  Co. 
v.  La.  W,  R.  Co.,  116  La.  178,  40  Soutii.  627, 
6  li.  R.  A.  (N.  S.)  512,  7  Ann.  Cos.  831,  already 
referred  to,  this  court  held  that  damages  of 
that  kind  were  not  recoverable  in  a  suit  of 
this  kind.  We  see  no  reason  for  departing 
from  that  decision.  The  point  la  not  argued 
in  defendant's  brief. 

Judgment  affirmed. 


(136  La.  702) 

No.  20709. 

STATE  V.   SCHOFIELD  et  aL 

In  re  SCHOFIELD. 

(Supreme  Court  of  Louisiana.    Jan.  11,  1915.) 

(BylUbu*  ly  Editorial  Staff.) 

1.  Licenses  ®=>1—Natuke— License  ob  Tax. 

In  determining  whether  a  license  imposed 
by  statute  is  levied  by  an  exercise  of  the  taxing 
power  or  by  exercise  of  police  power,  if  levied 
by  the  taxing  power,  it  is  plainly  for  revenue, 
while,  if  levied  by  police  power,  it  should  not 
go  beyond  providing  for  the  expenses  of  the  reg- 
ulation of  the  business  in  question,  together 
with  incidental  consequences  likely  to  subject 
the  public  to  cost  in  consequence  of  the  busi- 
ness licensed. 

[£d.   Note.— For   other   cases,  see   Licgnses, 
Cent  Dig.  S  1;    Dec.  Dig.  «=>!.] 

2.  LiCBitaxs  ^=>1— Natukk— BxxBciSB  ot  Po- 
LICX  OB  Taxino  Foweb. 

Act  No.  40  of  1912,  levying  a  license  tax 
on  itinerant  or  traveling  agents  selling  stocks 
and  bonds  of  any  corporation,  regulating  the 
business  and  requiring  bonds,  and  that  the 
agent  file  a  sworn  statement  as  to  residence, 
value  of  bonds,  etc.,  and  providing  for  prosecu- 
tions for  fraudulent  sales,  makes  no  provision 
for  use  of  the  proceeds  or  as  to  whether  it  is  a 
state  or  parish  license,  nor  shows  any  possible 
item  of  expense  that  will  be  entailed  by  the 
state  as  a  consequence  of  the  adoption  of  the 
statute.  Held,  that  such  license  was  an  exer- 
cise of  the  taxing  power,  and  not  of  the  police 
power. 

[Ei.    Note. — For   other    cases,    see    Licenses. 
Cent  Dig.  |  1;  Dec.  Dig.  «=>!.]  ^^ 

3.  Licenses  ®=>l— Natubb— Exebcisk  or  Po- 
lice OB  Taxing  Poweb  —  Statutb  —  Con- 
BTBUCTION— Title. 

The  atatement  in  the  titie  of  Act  No.  40 
of  1012,  that  it  was  an  act  levying  a  license  tax 
was  not  necessarily  conclusive  of  its  being  or 
not  being  levied  by  an  exercise  of  the  taxing 
power,  as  license  taxes  can  be  validly  levied  by 
police  power  subject  to  the  condition  that  they 
be  for  regulation  merely,  and  not  for  revenue. 

[Ed.    Note. — For    other    cases,    see   Licenses, 
Cent  Dig.  S  1 ;   Dec.  Dig.  <8=»1.] 

4.  Statutes  €=>121— Titlks— Expsbsbioit  or 
Object. 

The  title  of  Act  Na  40  of  1912— "An  act 
levjring  a  license  tax  on  itinerant  or  traveling 
agents  selling  stock  and  bonds;  regulating  tiie 
sale  of  such  stock  and  bonds  by  itinerant  or 
traveling  agents  or  vendors  and  requiring  them 
to  secure  a  certificate  of  permission  before  re- 
ceiving a  license ;  providing  the  cost  and  man- 
ner of  securing  such  certificate  of  permission 
and  license;  and  providing  that  bonds  and  se- 
curity be  given  that  such  stock  or  bonds  are 
as  represented :  and  providing  a  penalty  for 
the  violation  or  this  act" — is  not  broader  than 
the  act  in  violation  of  Const  art  31,  requiring 
the  object  of  acts  to  be  stated  in  their  titles: 
the  act  itself  merelj;  regulating  the  business  of 
such  sales  and  requiring  a  license  tax  therefor 
and  a  bond,  and  imposing  penalties. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent  Dig.  IS  146,  173,  174;    Dec.  Dig.   «=» 

5.  Statutes  «=>107— Subject  of  Statoteb— 
Double  Object  —  License  and  Regula- 
tion. 

Act  No.  40  of  1012,  levying  a  license  tax  on 
itinerant  or  traveling  agents  selling  corporate 
stocks  and  bonds,  is  not  devoted  to  two  objects, 
licensing  and  regulating,  in  violation  of  Const 
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art.  31 ;   the  license  being  merel;  &n  incident  in 
the  scheme  of  regulation. 

[E^.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  121-134;  Dec.  Dig.  <S=>107.] 

6.  lilC^ITSES  «=»7  —  CONSnnJCFTIONAIJTX  — 
Gbaduation  of  Tax. 

The  requirement  in  Act  No.  40  of  1912, 
Ikensing  itinerant  or  traveling  agents  selUng 
corporate  stocks  and  bonds,  that  such  agent 
take  out  a  separate  license  for  each  company 
or  stock  or  bond  be  represents  and  for  each 
parish  he  does  business  in,  is  a  graduation  of 
the  license  tax  within  the  requirement  of  Const 
art  229. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  fS  7-15. 19;  Dec  Dig.  <S=97.] 

7.  CONBTITtmOBtAL    LAW    «=»287— DlTli    Pbo- 

CESs  OF  Law— Depbivatiok  of  Pbopkbtt— 

IiicENSE  Tax. 

Act  No.  40  of  1912,  requiring  itinerant  or 
traTeiinig  agents  selling  corporate  stocks  to 
procure  from  the  secretary  of  state  at  a  cost  of 
|l  a  certificate  of  permission  entitlinf;  him  to 
procure  from  the  sheriff  of  the  pariah  in  which 
be  proposes  to  engage  in  such  sale,  a  license 
fixed  at  $5  per  year,  and  requiring  such  agent 
to  give  bond  in  a  sum  not  less  than  $15,000, 
is  not,  by  reason  of  the  amount  of  the  tax  or 
the  requirement  as  to  bond,  so  burdensome  as  to 
deprive  such  agents  of  their  liberty  and  proper- 
ty in  violation  of  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  S§  831,  905 ;  Dec.  Dig.  «=» 
287.] 

8.  COWSTITUTIONAI.  LAW  «=»48  —  CONSTRDC- 
TION  or  StATUTSS— PsESUKFnON  AS  TO  Va- 
UDITT. 

The  action  of  the  Legislature  is  always 
presumed  to  be  right  until  the  contrary  has  been 
clearly  shown. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46 ;   Dec.  Dig.  «s>48.] 

9.  COKSTITCTIOHAl,  LAW  «=>208— CLASS  LKO- 

I8LATI0N— Taxing  Itinkbant  Agents. 
Act  No.  40  of  1912,  taxing  itinerant  ven- 
dors of  corporate  stocks  and  bonds,  is  not  ob- 
noxious to  the  provision  of  the  federal  Consti- 
tution against  class  legislation,  but  sets  apart 
a  separate  class  similarly  situated. 

[Eld.  Note.— For  other  cases,  see  Constltntion- 
Bl  Law,  Cent  Dig.  H  649-677 ;  Dec.  Dig.  «=» 
208.] 

10.  CONSTTTUTIONAL    LAW    €=3208— DlSOBIMI- 

NATION— Taxino  Itinerant  Venoobs. 

Act  No.  40  of  1912,  imposing  a  license  tax 
on  itinerant  vendors  of  corirarate  stocks  and 
bonds,  is  not  class  legislation,  as  unlawfully  dis- 
criminating between  the  purchasers  from  two 
classes  of  agents  by  affording  the  protection  of 
a  bond  to  purchasers  from  such  itinerant  agents, 
and  not  the  same  protection  to  purchasers  from 
agents  with  fixed  places  of  business ;  that  pro- 
tection being  merely  .the  result  of  a  proper  clas- 
sification of  agents. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  649-477 ;  Dec.  Dig.  «s> 
208.] 

11.  Commebce  iS=>66— Taxation— License. 

A  license  imposed  on  the  agent  of  a  foreign 
corporation  selling  articles  of  commerce  which 
at  the  time  of  the  sale  are  in  another  state  op- 
erates in  restraint  of  interstate  commerce. 

[Ed.  Note. — For  other  cases,  see  Commerce, 
Cent  Dig.  {  111 ;    Dec.  Dig.  <S=>66.] 

12.  Constitutional  Law  ®=^  —  Validitt 
OF  Statutes— CoNBTBDonoN  in  Favob. 

A  statute  will  not  be  interpreted  so  as  to 
render  it  or  any  of  its  parts  unconstitutional 


if,  without  doing  violence  to   its  language,  a 
saving  interpretation  be  possible. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46;   Dec.  Dig.  «=s>4&] 

18.  Statutes  ^s»64  —  Pabtiai.  Validitt  — 
License  Tax-tInterbtatb  Cokukbck. 

If  Act  No.  40  of  1912,  levying  a  tax  on  the 
Itinerant  vendors  of  corporate  stocks  and  bonds, 
attempts  to  tax  Interstate  commerce  as  to  bonds 
of  foreign  corporations  which  have  not  yet  come 
into  the  state,  or  become  mingled  with  the  mass 
of  the  property  here,  invalidity  to  that  extent 
would  not  render  it  invalid  in  so  far  as  applica- 
ble to  all  other  stocks  and  bonds. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §{  58-66,  195;   Dec  Dig.  <S=»64.] 

14.  COMMEBOE    d=>64— InTEBSTATB    ColflCEBCE 

— Taxation— License  Taxes. 

The  right  of  a  state  to  exact  a  license  for 
doing  business  is  subject  to  the  qualification 
that  the  license  must  not  be  so  levied  as  to  in- 
terfere with  interstate  commerce,  and  that  it 
does  so  operate  if  it  taxes  the  persons  engaged 
in  selling  articles  of  commerce  not  yet  brought 
into  the  state  and  mingled  with  the  mass  of 
property  within  the  state. 

[Ed.  Noto. — For  other  cases,  see  Commerce, 
Cent  Dig.  {{  104-106;   Dec.  Dig.  <S=»64.] 

15.  Cbiminal  Law  «=>1169— Best  Evidence 
—  CEBTmCATES  OF  STOCK  —  Habuless   Bb- 

-BOB. 

Any  error  in  proving  a  sale  of  stock  by  aa 
itinerant  vendor  without  a  license  contrary  to 
Act  No.  40  of  1912,  otherwise  than  by  the  cer- 
tificate of  stock,  on  the  theory  that  it  was  the 
best  evidence,  was  rendered  harmless  by  a  sob- 
sequent  introduction  of  all  the  documents  exe- 
cuted by  the  parties  at  the  time  of  the  sale,  and 
by  the  accused  testifying  to  the  whole  trans- 
action.    ■ 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  ||  764,  3038,  8130,  3137-3143; 
Dec  Dig.  ^sall^.] 

16.  Cbiminal  Law  «=>400  —  Documertabt 
Evidence— Bale  of  Stock — Cebtificate  of 
Stock. 

In  a  prosecution  for  sale  of  Bto<^  by  an 
itinerant  agent  without  a  license  contrary  to 
Act  No.  40  of  1912.  an  objection  that  the  sale 
could  be  shown  only  in  the  manner  required 
by  Act  No.  180  of  1910,  i  1,  was  not  sustaia- 
able,  as  that  statute  does  not  undertake  to  pre- 
scribe an  exclusive  mode  of  evidencing  a  salt, 
but  merely  regulates  transfers  on  the  books  and 
furnishes  a  rule  for  deciding  between  contesting 
claimants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  879-886,  1208-1210 ;  Dec 
Dig.  <S=»400.] 

17.  Cbiminal  Law  «=3l036— Rbsekvatioh  of 
Gbounds  of  Review. 

Where  in  a  prosecution  for  violation  of 
Act  No.  40  of  1012,  requiring  itinerant  ven- 
dors of  corporate  stocks  and  bonds  to  procure 
a  license,  the  evidence  showed  that  the  trans- 
action involved  was  a  subscription  to  stock,  the 
objection  that  such  subscription  was  not  a  sale 
within  the  meaning  of  the  statute  would  not  be 
considered  on  appeal  in  the  absence  of  an  ob- 
jection to  the  evidence,  as  the  court  having  by 
finding  accused  guilty  found  that  he  sold  the 
stock  the  only  objection  that  could  be  made  to 
raise  such  question  would  go  to  the  sufficiency 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  ${  1631-1640,  2639-2641;  Dec. 
Dig.  «s>1036.] 

Applications  by  H.  B.  Scbofleld  and  others 
for  writs  of  certtorarl  and  problbltlon  against 
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the  Judg«  of  the  District  Court  of  the  Parish 
of  Lincoln.    Write  recalled. 

J.  S.  Atkln84»t,  of  Shrereport,  Price  & 
Price,  of  Raston,  and  6.  W.  Hardy  and  Al- 
bert Benoit,  both  of  Shreveport,  for  appli- 
cants. R.  O.  Pleasant,  Atty.  OeiL,  and  How- 
ard B.  Warren,  Dist.  Atty.,  of  Rnston  (O.  A. 
Oondran,  of  New  Orleans,  of  counsel),  for 
the  State.  John  B.  Holstead,  District  Judge, 
pro  ae. 

PROVOSTY,  J.  The  Indictment  against 
the  accused  contains  two  counts — one,  under 
section  1  of  Act  Ko.  40,  p.  47.  of  1912,  charg- 
ing that: 

"They  being  itinerant  and  traveling  agents  en- 
gaged in  the  sale  of  stock  of  the  North  Louiai- 
una  Electric  Railway  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  Loui- 
siana, did  sell  five  shares  of  stock"  of  said  cor- 
poration. 

The  other  count  Is  under  section  4  of  said 
statute,  and  charges  that.  In  order  to  Induce 
the  purchase  of  said  stock,  they  made  false 
representations.  They  were  tried  without  a 
Jury,  and  were  convicted  and  sentenced  each 
to  a  fine  of  $50,  and  their  case  Is  before  this 
court  on  write  of  certiorari  and  prohibition 
to  the  trial  judge. 

By  motion  to  quash,  they  assailed  the  va- 
lidity of  said  sUtute  on  a  number  of  grounds. 
The  said  act  reads  as  follows: 
"As  act  levying  a  license  tax  on  itinerant  or 
traveling  agents  seHing  stock  and  bonds; 
regulating  the  sale  of  such  stock  and  bonds 
by  itinerant  or  traveling  agents  or  vendors 
and  requiring  them  to  secure  a  certificate  of 
permisaon  before  receiving  a  license:  provid- 
ing the  cost  and  manner  of  securing  sucu 
certificate  of  permission  and  license;  and 
providing  that  bonds  and  security  be  given 
Uiat  sa(£  stock  or  bonds  are  as  represented ; 
and  providing  a  penalty  for  the  violation  of 
this  act 

"Section  1.  B«  It  enacted  by  the  General  As- 
sembly of  the  state  of  Louisiana,  that  every 
itinerant  or  traveling  agent  engaged  in  the  sale 
of  stocks  or  bonds  of  any  corporation,  wheth- 
er organized  in  this  state  or  any  state  or  terri- 
tory, shall  before  being  permitted  to  make  any 
sndi  sales,  procure  from  the  secretary  of  state, 
at  a  cost  of  one  dollar  a  written  certificate  of 
permission,  which  shall  entitle  him  to  procure 
from  the  sheriff  of  the  parish,  in  which  be  pro- 
poses to  engage  in  such  sale,  a  license  to  do  so, 
which  license  is  hereby  fixed  at  the  sum  of  five 
dollars  per  annum,  and  any  such  agent  who 
engages  in  such  sales,  before  securing  such  cer- 
tificate of  permission  and  before  payment  of 
such  license  in  each  parish  in  which  he  operates, 
shall  be  deemed  goiltr  of  a  misdemeanor  and 
punished  as  hereinafter  provided. 

"Sec  2.  Be  it  further  enacted,  etc.,  that  each 
and  every  Itinerant  or  traveling  agent  so  engag- 
ed in  the  sale  of  such  stock  or  bonds  before  se- 
curing such  certificate  of  permission  as  afore- 
said, shall  file  with  the  secretary  of  state  a 
sworn  statement  giving  bis  name,  residence  and 
the  name  and  kind  of  bonds  or  stock  which  he 
proposes  to  sell,  with  the  par  value  thereof,  as 
well  as  a  full  statement  of  the  domicile  and  of- 
fices of  the  corporation  whose  bonds  or  stock 
he  proposes  to  sell,  and  shall  therein  declare 
the  market  value  of  such  bonds  or  stock  with  a 
brief  statement  of  the  property  owned  by  such 
corporation  with  its  location  and  any  such  itin- 
erant or  traveling  agent  who  shall  make  any 
false  statement  in  said  affidavit  shall  be  deemed 
guilty  of  perjury  and  prosecuted  as  such. 


"Sec  3.  Be  It  further  enacted,  etc.,  that  each 
of  such  Itinerant  or  traveling  agents  shall  be- 
fore securing  such  certificate  of  permission,  on 
procuring  of  any  license  or  making  any  sales  of 
stock  and  bonds  as  hereinbefore  referred  to  give 
bond  in  any  sum  not  less  than  fifteen  thousand 
dollars  filed  by  the  secretary  of  state,  and  paya- 
ble to  him  which  bond  shall  be  furnished  by  a 
surety  company  and  approved  by  the  secretary 
of  state  and  the  same  shall  be  conditioned  that 
be  will  make  no  false  statement,  or  misrepresen- 
tation of  facts  in  making  such  sales  of  said 
stock  or  bonds,  the  same  to  continue  in  full 
force  for  a  period  of  two  years  from  date,  and 
any  purchaser  of  stock  or  bonds  from  such 
agent  shall  have  a  right  of  action  on  this  bond 
to  recover  any  damages  caused  by  any  false 
statement  or  misrepresentation  made  by  such 
agent  in  the  sale'  of  such  stock  or  bonds  to  be 
recovered  before  .any  court  of  competent  juris- 
diction in  the  parish  where  the  sale  is  made. 

"Sec.  4.  Be  it  further  enacted,  etc.,  that  any 
such  itinerant  or  traveling  agent  engaged  in  the 
sale  of  such  stock  or  bonds  who  shall  make  any 
false  statement,  false  representations,  or  false 
promise  in  order  to  induce  any  person  to  buy 
such  bonds  or  stock  and  a  purchase  is  made 
relying  thereon,  diall  be  deemed  guilty  of  misde- 
meanor and  on  conriction  shall  be  punished  as 
hereinafter  proridcd. 

"Sec.  6.  Be  it  further  enacted,  etc,  that  each 
certificate  of  permission  and  license  shall  desig- 
nate the  name  of  the  company  whose  bonds  or 
stock  are  being  sold  nnder  it,  as  well  as  the 
name  of  the  person  to  whom  it  Is  issued  and 
for  each  separate  company  or  stocks  and  bonds 
represented,  a  separate  bond  shall  be  filed  and 
separate  certificate  of  permission  and  license  ob- 
tained, and  any  agent  who  shall  use  or  attempt 
to  use  any  certificate  of  permission  or  license 
for  die  sale  of  stock  and  oonds  not  designated 
therein  and  not  issued  to  him  shall  be  deemed 
guilty  of  a  misdemeanor  and  shall  be  punished 
as  hereinafter  provided. 

"Sec.  6.  Be  it  further  enacted,  etc.,  that  any 
itinerant  or  traveling  agent  as  aforesaid,  violat- 
ing the  provisions  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor  'and  on  conviction 
thereof  shall  be  fined  not  more  than  $500.00  or 
imprisoned  not  more  than  six  months  or  both 
at  the  discretion  of  the  court." 

[1]  A  question  which  Is  more  or  less  in- 
yolved  In  several  of  the  grounds  of  nullity 
urged  against  this  statute,  and  which  might 
as  well  be  disposed  of  now  and  for  all.  Is 
whether  the  license  Imposed  by  this  statute 
Is  levied  by  an  exercise  of  the  taxation  pow- 
er or  of  the  police  power. 

When  a  license  Is  required  to  be  obtained 
for  the  pririlege  of  carrying  on  some  particu- 
lar business  without  any  payment  being  re- 
quired for  obtaining  It,  the  governmental 
power  that  Is  being  exercised  In  the  premis- 
es cannot  possibly  be  that  of  taxation,  but 
Is  necessarily  that  of  police,  for  the  neces- 
sary function  of  the  taxation  power  Is  to 
procure  revenue.  When  a  payment  Is  requir- 
ed for  obteining  the  license,  the  power  that 
is  being  exercised  may  be  either  that  of  tax- 
ation or  that  of  police.  If  only  an  amount 
sufficient  to  cover  the  cost  of  Issuing  the 
license  is  demanded,  the  power  that  Is  be- 
ing exercised  is  still  plainly  that  of  police. 
But,  If  the  amount  demanded  exceeds  the 
cost  of  Issuing  the  license,  the  problem  be- 
comes more  complicated;  especially  If,  as 
In  the  present  case,  this  excess  is  very 
large,  and  the  cost  of  obteining  the  license  is 
otherwise  provided  for. 
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In  nearly  all  of  the  very  numerous  cases 
wbere  the  courts  bave  bad  to  consider  tbls 
distinction  between  a  license  levied  under 
taxation  power  and  one  levied  under  the 
police  power,  the  question  bas  come  up  in 
connection  with  the  ordinance  of  some  mu- 
nicipality that  possessed  the  power  to  regu- 
late, but  not  that  to  tax,  the  particular  busi- 
ness upon  which  the  license  was  imposed. 
Hence  we  generally  find  the  law  In  that  re- 
gard stated  In  the  text-books  from  the  stand- 
point of  a  municipality,  not  from  that  of  the 
Legislature.  The  qnestlnn  cannot  possibly 
arise  In  an  Instance  where  the  acting  govern- 
mental authority  possesses  both  the  power  of 
taxation  and  that  of  police,  for  the  license 
Is  then  valid,  even  If  its  purpose  be  to  pro- 
cure revenue  to  defray  the  general  expenses 
of  the  government.  This  accounts  for  its 
having  so  seldom  arisen  in  connection  with 
a  license  Imposed  by  a  Legislature ;  for  Leg- 
islatures, as  a  rule,  possess  both  of  the  said 
powers  in  plenitude. 

That  law  on  this  point  is  nowhere  more 
fully  and  lucidly  stated  than  by  Judge  Cool- 
ey  in  his  work  on  Taxation  (page  589),  wbere 
he  says: 

"A  fee  for  the  license  may  still  be  exacted, 
bnt  it  must  be  such  a  fee  only  as  will  legiti- 
mately assist  in  the  regulation ;  and  it  should 
not  exceed  the  necessary  or  probable  expense  of 
Issuing  the  license  and  of  inspecting  and  regu- 
lating the  business  which  it  covers.  If  the  state 
intends  to  give  broader  authority,  it  is  a  reason- 
able inference  that  it  will  do  so  in  unequivocal 
terms.  But  the  limitation  of  the  license  fee  to 
the  necessary  expenses  will  still  leave  a  consid- 
erable field  for  the  ^ercise  of  discretion  wbere 
the  amount  of  the  fee  is  to  be  determined.  The 
fee,  of  course,  must  t>e  prescribed  in  advance, 
and  when  it  cannot  lie  determined  with  any  ac- 
curacy what  the  cost  of  regulation  is  to  I>e. 
It  must  therefore  be  based  upon  the  estimates 
with  more  or  less  probability  that  the  result 
will  fail  to  come  anything  near  a  verification  of 
the  calculations.  Moreover,  in  fixing  upon  the 
fee,  it  is  proT>er  and  reasonable  to  take  into  ac- 
count, not  the  expense  merely  of  direct  regula- 
tion, but  all  the  incidental  consequences  that 
may  be  likely  to  subject  the  public  to  cost  in 
consequence  of  the  business  licensed.  In  some 
cases  the  incidental  consequences  are  much  the 
most  important,  and,  indeed,  are  what  are  prin- 
cipally had  in  view  when  the  fee  is  decided  up- 
on. The  regulation  of  the  business  of  huckster, 
for  instance,  could  seldom  be  troublesome  or  ex- 
pensive, but  that  of  the  manufacture  and  sale 
of  intoxicating  drinks  could  not  be  measured  by 
anything  like  the  some  standard.  The  business 
is  one  that  affects  the  public  interest  in  many 
ways,  and  leads  to  many  disorders.  It  has  a 
powerful  tendency  to  increase  pauperism  and 
crime.  It  renders  a  large  force  of  peace  officers 
essentia],  and  it  adds  to  the  expenses  of  the 
courts,  and  of  nearly  all  branches  of  civil  ad- 
ministration. It  cannot  be  questioned,  there- 
fore, if  it  is  to  be  licensed  b;  the  public  author- 
ities, that  it  is  legitimate  and  proper  to  take 
into  the  account  all  the  probable  consequences, 
or  that  the  payment  to  be  exacted  should  be 
sufficient  to  cover  all  the  incidental  expenses  to 
which  the  public  are  likely  to  be  put  by  means 
of  the  business  being  carried  on.  And  all  rea- 
sonable intendments  must  favor  the  fairness  and 
justice  of  a  fee  thus  fixed ;  it  will  not  be  held 
excessive  unless  it  is  manifestly  aomething  more 
than  a  fee  or  regulation." 


The  cases  on  this  point  are  yery  fally  and 
accurately  classified  In  the  note  in  2  Ann. 
Cas.  314,  where  the  doctrine  of  those  bear- 
ing directly  upon  the  distinction  between  a 
license  levied  under  the  taxation  iwwer  and 
one  levied  under  the  police  power  is  sum- 
marized thus: 

"Under  the  power  to  regulate,  or  to  regulate 
and  license,  the  city  may  exact  the  payment 
of  a  fee  to  cover  the  cost  of  the  license  and  of 
the  supervision  of  the  business  regulated. 

"The  requirement  of  such  a  fee  will  not  be 
held  invalid  on  the  ground  that  the  city  inci- 
dentally derives  revenue  therefrom,  unless  the 
fee  is  clearly  excessive  for  the  purpose  of  regu- 
lation. 

"A  license  fee  may  be  imposed  either  for  reg- 
ulation or  for  revenue,  where  the  ci^  has  the 
power  to  license,  regulaite,  and  tax." 

See,  also,  under  the  heading  "Limit  of 
Amount  of  License,"  in  SO  L.  R.  A.  415,  a 
very  elaborate  and  very  satisfactory  mono- 
graph, where  apparently  the  eifort  has  been 
made  to  give  In  analytical  order  the  sub- 
stance of  all  the  decisions  upon  the  subject  of 
licenses  as  taxation,  and  as  merely  regula- 
tion. 

The  general  conclusion  from  the  decisions 
on  this  subject  is  given  by  Judge  Dillon,  in 
his  work  on  Municipal  Corporations  (section 
768  [609]),  as  foUows: 

"The  taxing  power  is  to  be  distinguished 
from  the  police  power.  •  •  •  The  power  to 
license  and  regulate  particular  branches  of  busi- 
ness or  matters  is  usually  a  police  power;  but, 
when  license  fees  or  exactions  are  plainly  im- 
posed for  the  sole  or  main  purpose  of  revenue, 
they  are,  in  effect,  taxes." 

Among  onr  own  decisions  we  find  cases 
wbere  market  fees,  and  fees  imposed  npon 
private  butcher  stands,  and  upon  market 
wagons,  have  been  held  to  be  taxes,  because 
not  imposed  for  mere  regulation,  but  for 
revenue  (Mestayer  v.  Corrige,  38  La.  Ann. 
711;  Delcambre  v.  Clere,  34  La.  Ann.  1050; 
State  V.  Blaser,  36  La.  Ann.  365) ;  while,  on 
the  other  hand,  inspection  fees  have  been 
upheld  as  merely  regulative  (City  v.  Hop  Lee, 
104  La.  601,  29  South.  214;  Board  of  Health 
V.  Standard  OU  Co..  107  La.  713,  31  South. 
1016). 

Accepting  the  foregoing  statements  of 
what  the  law  is  on  this  point  as  being  author- 
itative, we  have  to  consider  whether  the  li- 
cense we  are  dealing  with  in  this  case  is  (in 
the  words  of  Judge  DUlon)  "plainly  imposed 
for  the  sole  or  main  purpose  of  revenue,"  or, 
in  other  words,  whether  it  goes  beyond  pro- 
viding for  the  expense  of  the  direct  regula- 
tion of  the  business  in  question,  together  with 
that  of  (to  use  the  expression  of  Judge  CkwI- 
ey)  "all  the  incidental  consequences  that  may 
be  likely  to  subject  the  public  to  cost  in  con- 
sequence of  the  business  licensed." 

[2]  In  entering  upon  the  examination  of 
that  question,  the  first  thing  that  strikes  as 
Is  that  the  statute  does  not  Inform  ns  what 
use  the  proceeds  of  said  license  are  to  be 
put  to;  in  fact,  does  not  inform  us  whether 
the  said  license  is  to  be  a  state  license  or  a 
parish  license;    whether,  when  collected,  it 
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1b  to  go  Into  the  parish  treasury  or  the  state 
treasury.  Inasmuch,  hovrever,  as  parish  li- 
censes' are  levied  by  the  parish,  and  state 
licenses  by  the  state,  and  this  license  Is  lev- 
ied by  the  states  no  other  conclusion  is  open 
to  us  than  that  It  is  a  state  Ucense,  whose 
proceeds  must  go  Into  the  state  treasury. 

The  next  thing  that  strikes  us  In  our  in- 
vestigation of  whether  this  Ucense  la  levied 
in  view  of,  or  because  of,  the  expenses  to 
which  the  public  may  be  subjected  tn  conse- 
quence of  the  adoption  of  the  scheme  of  reg- 
ulation embodied  in  this  statute,  or  Just  sim- 
ply as  ordinary  state  revenue,  is  that  we  can- 
not conceive  of  any  possible  item  of  expense 
that  will  be  entailed  upon  the  state  as  a  con- 
sequence of  the  adoption  of  said  statute. 
The  state  Is  not  to  be  put  to  one  cent  of  ex- 
tra expense  either  in  the  way  of  policing  said 
business,  or  of  exercising  special  snpervl- 
rion  over  it,  or  otherwise. 

The  only  possible  extra  public  expenses 
the  adoption  of  this  regulation  could  possi- 
bly entail  are  those  that  would  be  Incident 
to  any  criminal  prosecutions  that  might  be 
made  necessary  by  violations  of  the  statute. 
But  we  do  not  think  Judge  Cooley  could  pos- 
sibly have  had  reference  to  an  expense  such 
as  this  when  speaking  of  expenses  to  which 
the  public  might  be  subjected  in  consequence 
of  a  i»articular  business  being  licensed.  If 
such  an  expense  as  this  could  be  taken  Into 
consideration  in  determining  whether  any 
particular  measure  was  confined  to  regula- 
tion or  Included  revenue,  it  is  easily  perceiv- 
ed how  substantial  revenue-bearing  clauses 
could,  under  pretext  of  covering  expenses  of 
possible  future  prosecutions,  be  added  to 
every  ordinance  adopted  under  the  naked 
power  to  regulate;  and  three-fourths  at 
least  of  the  cases  wherein  the  question  of 
whether  the  particular  license  involved  in 
the  case  was,  or  was  not,  a  mere  regulative 
measure,  would  be  consigned  at  one  sweep 
to  the  rubbish  heap  of  obsolete  Jurisprudence. 
The  sanction  of  a  regulative  ordinance  Is 
usually  the  denouncement  of  a  penalty.  If 
a  license  fee  to  cover  the  probable  cost  of 
probable  or  possible  prosecutions  for  viola- 
tions of  the  ordinance  could  be  Incorporat- 
ed in  the  regulation  as  part  thereof,  the  con- 
sequence would  be  that  a  very  substantial 
amount  of  revenue  cotild  be  derived  in  every 
case  under  authority  given  to  simply  reg- 
olate.  A  pretty  thorough  examination  of  the 
decisions  has  revealed  to  us  no  case  where 
the  probable  cost  of  possible  future  prosecu- 
tions for  the  violation  of  a  regulative  or- 
dinance has  been  allowed  to  be  taken  into 
computation  in  fixing  the  amount  of  the  li- 
cense fee  proper  to  be  exacted  for  permis- 
sion to  carry  on  any  particular  business. 
The  nearest  approach  we  have  found  to  it 
is  the  case  of  St  Paul  v.  Colter,  12  Minn.  41 
(GIL  16),  90  Am.  Dec.  278,  where  it  was  held 
that  it  was  competent  for  a  city,  in  fixing 
the  sum  required  for  a  Ucense,  to  look  to 
the  probability  that  the  city  might  be  put  to 
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expense  in  Utigation  and  to  other  expenses 
arising  out  of  the  business  Ucensed. 

But,  in  reaUty,  that  point  is  of  hardly  any 
interest  in  the  present  case,  since  the  pro- 
ceeds of  the  Ucense  involved  in  this  case 
would  go  to  the  state,  and  not  to  the  parish, 
and  hence  would  not,  and  could  not,  be  put 
to  the  use  of  defraying  the  expense  of  prose- 
cutions. The  expenses  of  all  prosecutions 
are  borne  by  the  parishes,  and  not  by  the 
state.  The  only  part  thereof  borne  by  the 
state  is  the  salary  of  the  judges  of  the  dis- 
trict and  Supreme  Courts  and  of  the  district 
attorney.  This  judicial  expense  on  the  part 
of  the  state  could  not  possibly  be  added  to, 
even  in  the  sUghtest  degree,  by  the  adop- 
tion of  this  statute. 

[3]  In  that  connection  it  is  notable  that 
the  title  of  the  act  starts  out  with  the  an- 
nouncement that  the  act  is  "An  act  levying 
a  license  tax."  The  fact,  however,  that  this 
Ucense  is  there  caUed  a  tax  is  not  necessa- 
rily conclusive  of  its  being,  or  not,  levied  by 
an  exercise  of  the  taxation  power;  for  li- 
cense taxes  can  be  vaUdly  levied  by  an  exer- 
cise of  the  poUce  power,  subject  only  to  the 
condition  that  they  be  for  regulation  mere- 
ly, and  not  for  revenue.  Judge  Cooley  has 
devoted  a  chapter  of  his  work  on  taxation 
to  "Taxes  Under  the  Power  of  Police." 
The  nature  of  any  measure  has  to  be  deter- 
mined from  its  operation,  and  not  from 
the  name  given  to  it  The  Legislature  could 
not  validate  as  a  mere  regulation  measure 
a  license  which  in  reality  was  a  tax,  by  sim- 
ply expressly  declaring  that  it  was  a  mere 
regulation  measure,  although  its  declaration 
that  a  certain  measure  was  Intended  as  a 
tax  would  perhaps  go  very  far  towards  be- 
ing conclusive. 

We  have  to  conclude  therefore  that  this 
license  is  levied  by  an  exercise  of  the  tax- 
ation power;  and  this  brings  us  to  the  con- 
sideration of  the  several  grounds  upon  which 
the  accused  assaU  the  vaUdity  of  this  stat- 
ute. 

Some  of  them  relate  to  form,  and  some  to 
substance. 

First,  as  to  those  relating  to  form: 

[4]  The  body  of  the  act  is  said  to  be  broad- 
er than  its  title,  in  violation  of  article  31  of 
the  Constitution,  requiring  the  object  of  acts 
to  be  stated  in  their  titles. 

What  part  of  the  body  of  this  act  is  thus 
supposed  to  be  broader  than  the  title  is  not 
stated  anywhere;  not  in  the  pleadings,  and 
not  In  the  argument;  and  we,  for  our  part 
have  not  been  able  to  discover  it 

[5]  The  act  is  said  to  contain  two  objects, 
in  violation  of  the  same  article  31  of  the  Con- 
stitution, requiring  acts  to  have  but  one  ob- 
ject The  two  objects  are  said  to  be:  First 
the  levying  of  a  tax,  namely,  the  95  license; 
and,  second,  the  regulating  of  the  business 
upon  which  the  statute  bears. 

From  the  mere  reading  of  the  statute  it  is 
evident  that  its  sole  object  is  to  regulate  the 
said  business,  and  that  the  levying  of  th» 
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said  license  Is  merely  an  Incident  In  tbe 
scheme  of  regulation — a  mere  means  of  reg- 
ulation. Indeed,  the  learned  counsel  for  re- 
lators Tlrtually  argue  In  that  sense,  since 
they  argue  that  the  conditions  imposed  by 
said  act  upon  the  said  business  are  so  bur- 
densome as  to  be  practically  prohibitory.  A 
law  practically  prohibiting  the  carrying  on 
of  a  business  can  hardly  have  for  Its  object 
to  derive  a  revenue  from  the  business  being 
carried  on.  The  taxation  power  Is  not  In- 
frequently used  for  purposes  of  regulation. 

[8]  Next,  It  Is  objected  that  the  license  Im- 
posed by  said  act  is  not  graduated,  as  is  re- 
quired by  article  229  of  the  Constitution  of 
taxation  licenses. 

We  think  this  license  is  graduated.  The 
graduation  consists  in  the  agent  being  requir- 
ed to  take  out  a  separate  license  for  each 
company  or  stock  or  bond  he  represents  and 
for  each  parish  he  does  business  in.  This  is 
a  graduation.  An  agent  who  represents  but 
one  company  or  stock  or  bond,  and  does  busi- 
ness in  but  one  parish,  pays  but  one  license; 
whereas  an  agent  who  represents  two  or  more 
companies  or  stocks  or  bonds,  or  does  busi- 
ness In  twS  or  more  parishes,  pays  as  much 
more  in  the  way  of  license  as  this  more  ex- 
tended business  calls  for  under  the  act. 
While  the  Constitution  requires  licenses  to 
be  graduated,  it  leaves  the  Legislature  en- 
tirely free  as  to  the  mode  of  graduation. 
State  T.  Liverpool,  London  &  Globe  Ins.  Co., 
40  La.  Ann.  463,  4  South.  604. 

So  much  for  the  objections  as  to  form. 
Now  as  to  those  relating  to  substance: 

[7,  t]  One  is  that  the  conditions  imposed 
by  the  act  are  so  burdensome  as  to  be  prac- 
tically prohibitive,  with  the  result  that  the 
itinerant  venders  are  deprived  of  their  lib- 
erty and  property  in  violation  of  the  federal 
Constitution. 

The  evident  object  of  the  act  is  to  protect 
the  public  against  the  danger  of  fraud  and 
deception  with  which  tbe  business  of  selling 
stocks  and  bonds  by  itinerant  agents  of  cor- 
porations is  supposed  to  be  fraught  Wheth- 
er this  danger  is  so  patent  and  serious  as 
that  it  would  have  justified  the  Legislature  in 
prohibiting  the  business  altogether,  under  its 
police  power,  is  a  question  we  need  not  go 
into,  as  we  do  not  find  that  this  act  will  have 
that  effect  The  argument  of  learned  counsel 
for  showing  that  it  will  Is  that  tbe  profit  of 
the  agent  on  the  sale  of  a  $50  stock  or  bond 
would  amount,  at  most,  to  $5;  whereas  the 
license  would  cost  that  much,  and  the  giving 
of  tbe  bond  would  cost  $150  to  $300.  But  no 
agent  would  go  into  the  business  on  the  ex- 
I)ectation  of  making  a  profit  of  only  $5,  or 
even  $160  or  $300.  No  evidence  has  been  of- 
fered to  show  that  said  statute  will  operate 
prohibitively.  The  Legislature  has  evidently 
thought  it  would  not,  and  has  acted  upon 
that  assumption;  and  the  action  of  the  Legis- 
lature is  always  presumed  to  be  right  until 
the  contrary  has  been  clearly  shown.    In  re 


Spencer,  149  Cal.  396,  86  Pac.  896, 117  Am.  St 
Eep.  137,  9  Ann.  Cas.  1105;  8  Cyc.  801.  The 
license  is  certainly  not  excessive;  and  the 
exaction  of  a  bond  from  itinerant  vendors  is 
not  uncommon.  15  A.  &  E.  £.  of  L,  p.  300; 
Freund,  Police  Power,  i  40,  p.  36. 

[t]  Another  objection  is  that  said  statute 
unlawfully  discriminates  between  itinerant 
sellers  and  sellers  with  fixed  places  of  busi- 
ness, and  is  therefore  class  legislation,  obnox- 
ious to  tbe  provlaiiwa  of  the  federal  Constitu- 
tion. 

The  itinerant  vender  htts  always  been  dis- 
tinguished in  legislation  from  the  vender  with 
fixed  place  of  business,  and  put  in  a  sei»- 
rate  class.  He  has  always  been  singled  out 
for  special  supervision  and  regulation.  15  A. 
&  B.  B.  296,  300;  8  Cyc.  875,  1116;  21  Cyc. 
366;  Baccus  v.  Louisiana,  232  U.  S.  334,  34 
Sup.  Ct  439,  58  L.  Ed.  627.  The  federal  Con- 
stitution does  not  forbid  the  setting  aitart  in 
a  separate  class  of  all  persons  similarly  sit- 
uated. State  V.  Schlemmer,  42  La.  Ann.  1167, 
8  South.  307,  10  L.  R.  A.  135;  Bar  bier  v.  Con- 
nolly, 113  U.  S.  27,  6  Sup.  Ct  357,  28  L.  Ed. 
923. 

[10]  And  what  we  have  here  said  applies 
equally  to  the  next  objection,  that  said  stat- 
ute unlawfully  discriminates  between  the  pur- 
chasers from  these  two  classes  of  agents,  by 
affording  the  protection  of  a  bond  to  pur- 
chasers from  itinerant  agents,  and  not  ex- 
tending the  same  protection  to  purchasers 
from  agents  with  fixed  places  of  business. 
This  classification  of  the  purchasers  is  mere- 
ly a  result,  or  Incident,  of  the  classification 
of  the  agents.  If,  therefore,  the  one  classifi- 
cation is  justified,  so  is  the  other,  which  is 
based  upon  precisely  the  same  consideration. 
Indeed,  if  a  bond  Is  to  be  exacted  at  all 
against  the  possible  frauds  of  these  itiner- 
ants, the  victims  of  the  frauds  would  seem 
obviously  to  be  the  proper  parties  to  be  given 
recourse  upon  it  ^ 

Another  alleged  ground  of  nullity  Is  that, 
in  so  far  as  this  statute  Imposes  this  license 
and  these  onerous  conditions  upon  the  agents 
of  foreign  corporations,  It  operates  as  a  re- 
straint upon  interstate  commerce,  and  is  null; 
and  that,  being  null  as  to  these  agents,  it  is 
also  null  as  to  the  agents  of  domestic  cor- 
porations, as  there  would  othervrise  be  dis- 
crimination against  the  latter  class  of  agents 
by  Imposing  upon  them  burdensome  condi- 
tions from  which  their  competitors  In  busi- 
ness, tbe  agents  of  foreign  corporations,  would 
be  left  free. 

The  Idea  here  is  that  stocks  and  bonds  are 
subjects  of  Interstate  commerce,  and  that  the 
said  statute  does  not  distinguish  between 
such  foreign  stocks  and  bonds  as  have  already 
been  brought  into  the  state  and  form  part  of 
the  common  mass  of  the  property  of  the  state, 
and  such  as  have  not  yet  been  brought  into 
the  state,  and  would  have  to  be  transported 
into  this  state  for  delivery  If  sold  here;  that 
It  has  reference  equally   to  both  of   these 
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classes  of  stocks  and  bonds;  and  that  In  the 
case  of  tbe  latter  class  it  operates  as  a  re- 
straint npon  interstate  commerce. 

Stocks  are  things  of  valae,  and  form  the 
subjects  of  barter  and  sale,  and  wonid  have 
to  be  transported  for  dellyerr.  They  come, 
therefore,  within  tbe  reasoning  of  the  case 
of  Champion  ▼.  Ames  (Liottery  Case),  188  TJ. 
S.  821,  23  Snp.  OL  321,  47  L.  Ed.  492,  where 
the  Supreme  Court  of  the  United  States  held 
that  lottery  tickets  ate  subjects  of  commerce. 

And  the  same  thing  may  be  said  of  bonds, 
which  are  now  considered  to  have  a  situs  of 
tbelr  own,  independent  of  that  of  their  own- 
er. Mew  Orleans  t.  Stempel,  175  V.  S.  309, 
20  Sup.  Ct  110,  44  L.  Ed.  174 ;  Metropolitan 
Li.  Ins.  Co.  ▼.  New  Orleans,  206  U.  &  396^  27 
Sup.  Ct  490,  61  L.  Ed.  853. 

[11]  And  it  is  well  settled  that  a  license 
Imposed  upon  the  agent  of  a  foreign  corpo- 
ration selling  articles  of  commerce  which  at 
tbe  time  of  the  sale  are  in  another  state  op- 
erates in  restraint  of  interstate  commerce, 
and  in  violation  of  the  Interstate  commerce 
clause  of  tbe  Constitution  of  the  United 
States.  Tax  Collector  t.  Pettlgrew,  44  La. 
Ann.  36e,  10  South.  853,  and  United  States 
Supreme  Court  decisions  there  cited ;  Paul 
▼.  Virginia,  8  Wall.  168,  19  L.  Ed.  367; 
Cratcber  v.  Kentucky,  141  U.  S.  47,  11  Sup. 
Ct  861,  35  Ia  Ed.  649,  and  cases  there  olted ; 
Hooper  T.  CaUfomia,  155  U.  S.  648,  15  Sup. 
Ct  207,  89  U  Ed.  297,  and  cases  there  ctted. 

[12}  A  statute,  however,  will  not  be  so  in- 
terpreted as  to  render  it,  or  any  of  its  parts, 
nnconstitntional,  if,  without  doing  violence  to 
Its  language,  a  saving  interpretation  be  pos- 
sible. See  Western  Union  Tel.  Co.  v.  State, 
82  Ark.  309,  101  S.  W.  748,  12  Ann.  Cas.  82, 
where  the  authorities  on  this  twlnt  are  ex- 
tensively cited  and  many  illustrations  given. 
See,  also,  36  Cyc.  1103,  1112 ;  State  v.  Peet, 
80  Vt  449,  68  Atl.  661,  14  h.  R.  A.  (N.  S.) 
677,  130  Am.  St  Rep.  008.  Under  this  doc- 
trine the  stocks  and  b<md8  of  foreign  corpo- 
rations to  which  this  statute  has  reference 
would  have  to  be  held  to  be  those  only  which 
are  already  incorporated  into  the  mass  of 
the  property  of  the  state.  There  are  no  ex- 
press words  to  the  contrary  In  tbe  statute. 

This  statute  perhaps  might  also,  constitu- 
tionally, include  mere  subscriptions  to  for- 
eign stock ;  for,  until  stock  is  actually  sub- 
scribed for,  it  has  no  actual  existence  (10 
Cyc.  265),  and  hence  is  not  an  article  of  com- 
merce; and  the  subscribing  to  it  while  tn 
comm<ni  parlance  called  a  selling  of  it  Is  In 
reality  nothing  more  than  a  contract  of  sub- 
scription, and,  as  such,  under  the  reasoning 
of  the  court  in  the  case  of  Paul  v.  Virginia, 
8  Wall.  168,  10  L.  Ed.  867,  is  not  Interstate 
commerce. 

And,  tn  like  manner  and  for  the  same  rea- 
son, the  transaction  by  which  a  corporation 
would  sell  its  theretofore  unissued  bonds 
would  not  constitute  interstate  commerce,  as 
it  would  not  be  in  reality  a  sale  or  a  trans- 


action of  commerce,  but  merely  a  contract  of 
loan. 

[IS]  Even,  however,  if  it  were  held  that 
this  statute  has  reference  to  foreign  stocks 
and  bonds  not  yet  Incorporated  Into  the  mass 
of  the  property  of  the  state,  and  is  to  that 
extent  null,  this  would  not  have  the  effect  of 
nullifying  it  as  a  whole.  It  would  continue 
to  be  valid  in  so  far  as  applicable  to  all  other 
stocks  and  bonds. 

"The  weight  of  authority  is  to  the  effect  that, 
where  a  state  statute  is  primarilT  intended  to 
regulate  domestic  commerce,  it  will  be  sustained 
so  far  as  it  relates  to  such  commerce,  although 
it  contains  clauses  invalid  as  attempting  to  reg- 
ulate interstate  commerce."  36  Cyc.  983: 
Standard  Oil  Co.  v.  State,  117  Tenn.  618,  100 
S.  W.  705,  10  L.  R.  A.  (N.  S.)  1015 ;  Allen  v. 
Texas  R.  R.  Oo^  100  Tex.  626,  101  S.  W.  792; 
State  V.  Peet,  80  Vt  449,  68  Atl.  661,  14  Ij. 
It  A.  (N.  S.)  677,  130  Am.  St  Rep.  098. 

The  decision  of  tbe  Supreme  Court  of  tbe 
United  States  in  the  case  of  Bmert  v.  State 
of  Missouri,  156  U.  S.  296,  15  Sup.  Ct  367, 
30  L.  Ed.  430,  is  dted  by  the  Attorney  Gen- 
eral as  authority  for  the  contention  that  this 
statute  is  valid  even  as  to  stocks  and  bonds 
not  yet  at  the  time  of  the  sale  incorporated 
into  the  mass  of  property  within  the  state. 
Bat  the  court  in  that  case  said: 

"There  is  nothing  in  the  case  to  show  that  he 
ever  offered  for  sale  any  machine  that  he  did 
not  have  with  him  at  the  time.  •  •  •  So  far 
as  appears,  the  only  goods  In  which  he  was 
dealing  bad  become  part  of  the  mass  of  proper- 
ty within  the  state.''^ 

The  court  distinguished  the  case  frcmi  that 
of  Robblns  ▼.  Shelby  Co.  Taxing  Dlst,  120 
U.  S.  489,  7  Snp.  Ct  592,  30  L.  Ed.  604,  where 
the  goods  had  not  been  already  brought  into 
the  state  and  mingled  with  the  rest  of  the 
property  within  the  state,  but  where  the  sale 
of  them  was  to  be  negotiated  with  a  view  to 
bringing  them  thereafter  into  the  state. 

In  the  other  case  cited  by  the  Attorney 
General,  Baccus  v.  State  of  Louisiana,  232  U. 
S.  334,  34  Sup.  Ct.  439,  68  L.  Ed.  627,  the 
question  of  interference  with  interstate  com- 
merce was  not  raised,  but  only  that  of  undue 
discrimination. 

[14]  As  to  the  proposition  that  the  state 
may  exact  a  license  for  the  privilege  of  do- 
ing business  in  the  state,  it  is  subject  to  tbe 
qualification  that  the  license  must  not  be  so 
levied  as  to  operate  as  an  Interference  with, 
or  restraint  upon,  interstate  commerce,  and 
that  it  does  so  operate  if  It  taxes  the  person 
engaged  in  selling  articles  of  commerce  not 
yet  brought  into  the  state  and  mingled  with 
the  mass  of  property  within  the  state.  Tax 
Collector  v.  Pettlgrew,  supra. 

If  the  agent  were  selling  the  goods  merely 
as  an  inddeut  to  his  own  business,  a  different 
case  would  be  presented.  For  example,  a 
stockbroker,  though  he  deal  exclusively  in 
foreign  stocks  (Nathan  v.  La.,  8  How.  73,  12 
L.  Ed.  992),  and  a  commission  merchant  who 
sells  cattle  consigned  to  him  for  sale,  though 
the  cattle  'come  from  another  state  (Hopkins 
V.  U.  S.,  171  U.  S.  678,  19  Sup.  Ct  40.  43  L. 


Digitized  by 


Google 


564 


67  SOUTHERN  REPORTER 


(La. 


Ed.  290),  are  not  engaged  In  Interstate  com- 
merce. In  such  a  case  the  tax  is  upon  the 
business  of  the  agent  as  contiadtetlagulshed 
from  that  of  the  prlndpaL 

We  conclude  that  the  statute  Is  ralld,  and 
pass  to  the  other  points  raised  In  the  case. 

[153  The  prosecution  having  tendered  oral 
evidence  to  prove  the  facts  and  circumstances 
and  conditions  of  the  alleged  sale  of  stocks 
upon  which  the  prosecution  is  based,  the  ac- 
cused objected  to  the  evidence  on  the  ground 
that  "the  alleged  sale  of  stock  could  only  be 
shown  in  the  manner  required  by  section  1 
of  Act  No.  180,  p.  265,  of  1910,"  and  on  the 
further  ground  that  the  certiflcate  of  the 
stock  would  be  the  best  evidence. 

We  will  not  examine  the  latter  ground  of 
«>bJectlon;  as  the  ruling  upon  it,  even  if 
erroneous  and  originally  prejudicial,  was  ren- 
dered harmless  by  the  subsequent  introduc- 
tion in  evidence  of  all  the  documents  execut- 
ed by  the  parties  at  the  time  of  the  alleged 
sale,  and  also  by  the  accused  voluntarily 
making  upon  the  witness  stand  a  full  state- 
ment of  the  whole  transaction. 

[16]  As  for  the  ground  of  objection  based 
upon  Act  No.  180  of  1910,  that  statute  does 
not  undertake  to  prescribe  an  exclusive  mode 
of  evidencing  as  between  the  parties  a  sale 
of  stocks ;  its  object  is  merely  to  regulate  the 
mode  of  transfer  upon  the  books  of  the  cor- 
poration, and.  to  furnish  a  rule  for  deciding 
between  claimants  contesting  over  the  owner- 
ship of  the  stock.  * 

[17]  The  documents  executed  between  the 
accused  and  the  person  they  dealt  with  are 
brought  up  as  part  of  a  bUl  of  exceptions. 
They  show  that  the  transaction  consisted  of 
a  subscription  to  stock,  and  was  not,  proper- 
ly speaking,  a  sale  of  stock ;  and  the  accused 
now  contend,  as  they  contended  below,  that 
such  a  transaction  as  this  does  not  come 
within  the  purview  of  said  statute,  which  de- 
nounces only  the  selling  of  stock. 

We  have  intimated  hereinabove  that  a  sub- 
scription to  stock  comes  within  the  Intend- 
ment of  said  statute,  as  coming  within  the 
popular  meaning  of  the  term  "selling  stocks" ; 
but  it  is  not  necessary  that  we  should,  and 
we  do  not,  pass  upon  that  question,  as  it 
does  not  come  before  this  court  in  such  shape 
as  to  give  this  court  jurisdiction  of  It  The 
only  way,  so  far  as  we  can  see,  the  point 
could  have  been  brought  up  in  proper  shape 
for  this  court  to  consider  it  would  have  been 
by  objecting  to  all  evidence  of  a  subscription 
to  stock  as  irrelevant,  or  not  corresponding 
with  the  indictment,  which  alleged  a  sale  of 
stock,  and  by  reserving  a  bill  to  the  over- 
ruling of  the  objection,  and  Incorporating 
all  the  facts  in  this  bilL  As  the  case  stands 
in  this  court,  the  judge,  by  finding  the  accus- 
ed guilty,  has  found  that  they  sold  the  stock. 
This  finding  the  court  is  without  Jurisdiction 
to  review,  as  it  involves  a  question  of  fact, 
and  the  jurisdiction  of  this  court  is  limited 
to  questions  of  law  alone.    The  question  Is 


whether  the  evidence  adduced  on  tlie  trial 
was  sufficient  to  sustain  the  allegations  of 
the  indictment. 

The  fact  that  all  the  evidence  is  brought 
up  as  part  of  a  bill  of  exceptions,  and  that 
there  is  no  dispute  over  it,  does  not  alter  the 
legal  situation.    Thus: 

In  the  case  of  State  ▼.  Maloney,  115  La. 
408,  39  South.  639,  all  the  evidence  was 
brought  up  in  that  manner,  and  there  was 
no  dispute  over  the  facts.  The  case  was 
tried  below  upon  a  statement  of  facts  agreed 
upon  and  reduced  to  writing.  The  question 
was  whether  the  act  thus  admittedly  com- 
mitted by  the  accused  constituted  the  crime 
charged  in  the  indictment — precisely  the  con- 
tention made  in  the  present  case.  The  crime 
was  the  keeping  of  a  poolroom.  The  court 
held  that  its  jurisdiction,  confiuied  as  it  was 
to  questions  of  law  alone,  did  not  extend  to 
passing  upon  the  sufficiency  of  said  evidence 
to  support  the  charge  made  in  the  indictment. 

So  reluctant  has  the  court  been  to  consider 
the  evidence  by  which  the  judgment  in  a 
criminal  case  has  been  supported,  and  so 
cautious  has  it  been  not  to  transcend  its 
jurisdiction  in  the  premises,  that  in  the  case 
of  State  V.  Kahb,  116  La.  734,  39  South.  971, 
It  went  BO  far  as  to  refuse  to  take  cognizance 
even  of  the  facts  stated  in  a  bill  of  particu- 
lars,, though  the  contention  was  that,  admit- 
ting them  all  to  be  true,  no  crime  was  shown. 

IB  State  V.  Green,  111  La.  89, 35  South.  396» 
the  court  said  that,  if  no  evidence  whatever 
— literally  none — ^haa  been  offered  upon  a 
point  essential  for  making  out  the  crime 
charged,  or,  in  other  words,  for  establLshing 
one  of  the  constituent  elements  of  the  crime^ 
and  objection  is  made  to  allowing  the  case  to 
go  to  the  Jury,  and  a  biU  is  reserved,  the 
question  Involved  might  be  held  to  be  one 
purely  of  law;  namely,  whether  in  the  ab- 
sence of  all  evidence  on  an  essential  point, 
the  court  should  send  the  case  to  the  jury. 
The  doctrine  of  that  case  militates  in  no  way 
against  that  of  the  two  foregoing  cases,  or 
against  that  of  the  following: 

In  State  v.  Hauser,  112  La.  818,  36  South. 
396,  the  question  was  whether  the  facts  of 
the  case,  as  contained  in  a  statement  of  the 
admitted  facts  brought  up  in  a  bill  of  ex- 
ceptions, constituted  the  crime  charged  in  the 
Indictment;  and  the  court  held  that  these 
facts  could  not  be  inquired  into. 

In  State  v.  Harris,  107  La.  326,  31  South. 
782,  the  court  held  that  the  statement  made 
by  the  trial  judge  to  the  effect  that  the  crime 
had  been  committed  in  another  parish  could 
not  be  considered  by  this  court  as  it  was  a 
question  of  fact  upon  which  the  jury  had  had 
to  pass.  The  court  had  no  doubt  of  the  truth 
or  correctness  of  the  judge's  statement,  but 
found  itself  without  Jurisdiction  to  inquire 
into  the  facts  contained  in  the  statement 

So  in  State  v.  Miller,  107  La.  797,  32  South. 
191,  the  facts  were  agreed  upon,  and  the 
question  was  as  to  whether  they  consUtuted 
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the  crime  chkrged  In  the  Indlctmoit ;  and  the 
court  held  It  had  no  Jurisdiction  of  that 
inquiry. 

Instances  of  the  same  kind  might  be  multi- 
plied, but  the  foregoing  ought  to  suffice  to 
show  that,  however  plausible  may  be  the 
proposition  that,  where  there  Is  no  dispute 
over  the  facts,  only  a  question  of  law  is  in- 
volved, this  court  has  heretofore  taken  a 
different  view,  and  consistently  adhered  to  it 

Our  conclusion  is  that  there  Is  no  error  in 
the  Judgment  below ;  hence  the  writ  of  cer- 
tiorari herein  is  recalled,  at  the  cost  of  the 
relators. 

O'NIELLv  J.,  concurs  in  the  decree. 


(69  Fla.  «0) 

VIRGINIA-CABOIilNA  CJHEMICSAIi  CO.  T. 

SHADINGEB  et  al. 
(Supreme   Court   of  Florida.     Feb.   8.   1915.) 

(Syllahus  iy  the  Court.) 

Apfeal  and  Esbob  4s»336— Necessabt  Pab- 

TIES— Dismissal. 

Where  judgment  is  obtained  against  only 
two  of  four  joint  makers  of  a  note,  the  other 
two  appearing,  but  no  default  was  taken  for 
failure  to  plead,  a  writ  of  error  taken  by  the 
plaintiff  will  be  dismissed,  where  the  purpose  of 
the  writ  of  error  is  to  open  up  the  judgment  to 
later  take  action,  bo  as  to  include  an  adjudica- 
tion against  the  two,  as  to  whom  the  plaintiff  in 
error  bas  shown  no  right  to  a  judgment,  and 
such  two  are  not  parties  to  the  judgment  or  to 
the  writ  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cmt.  Dig.  |S  1868-1876;  Dec  Dig.  «=» 
336.] 

Error  to  Circuit  Conrt,  Dade  County;  T. 
Emmet  Wolfe,  Judge. 

Action  by  the  Virginia-Carolina  Chemical 
Company  against  F.  A.  Shadlnger  and  an- 
other. Judgment  for  defendants,  and  plain- 
tiff brings  error.    Writ  of  error  dismissed. 

Hudson  &  Cason,  of  Miami,  for  plaintiff  in 
error. 

PER  CURIAM.  An  action  was  brought  by 
tbe  Virginia-Carolina  Chemical  Company 
against  W.  H.  Burnham,  C.  H.  Slifer,  F.  A. 
iSbadinger,  and  J.  N.  Osteen,  on  a  Joint  note 
made  by  them.  W.  ED.  Burnham  and  C.  H. 
Slifer  appeared.  A  default  was  entered 
against  F.  A.  Shadlnger  and  J.  N.  Osteen, 
who  were  served  with  process.  It  does  not 
appear  tliat  Burnham  end  Slifer  filed  any 
pleading,  or  that  a  default  was  entered 
against  them.  On  an  ex  parte  hearing  a  ver- 
dict was  returned  against  all  four  of  the  de- 
fendants. Judgment  was  entered  only 
against  F.  A.  Shadlnger  and  J.  N.  Osteen. 
The  plaintiff  took  writ  of  error.  The  writ  of 
error  was  dismissed,  but  was  afterwards  rein- 
stated by  the  court. 

The  plaintiff  in  error  does  not  show  by  the 
transcript  that  the  trial  conrt  had  authority 
to  enter  Judgment  against  Burnham  and 
Slifer;  they  having  appeared,  but  no  de- 
fault l>elng  entered  against  them  for  failure 


to  plead.  Hie  plaintiff  In  error  Is  not  en- 
titled to  a  review  here  of  the  Judgment  mere- 
ly for  the  purpose  of  opening  up  the  judg- 
ment to  later  take  action,  so  as  to  Include 
an  adjudication  against  Burnham  and  Slifer 
in  the  Judgment,  since  the  plaintiff  does  not 
show  a  right  to  a  Judgment  against  Burn- 
ham and  Slifer,  even  if  such  a  review  would 
be  permitted  here,  when  Burnham  and  Slifer 
are  not  parties  to  the  Judgment  obtained  or 
to  the  writ  of  error  brought  to  review  tlie 
Judgment. 
The  writ  of  error  Is  dismissed. 

TAYLOR,  C.  J.,  and  SHACKLEFOSD, 
COCKREUi,  WHITFIELD,  and  ELUS,  M, 
concnr. 

((9  FUu  17) 
ROBINSON  et  al.  v.  TISCHLEB  et  aL 
(Supreme  Conrt  of  Florida.    Feb.  8,  1915.) 

(Bynabua  (y  the  Court.) 

1.  CBBDrroBs'  Surr  «=»&— Pbopertt  Subjbot 
— EqurTABLK  Intkbest. 

While  an  execution  at  law  cannot  be  levied 
upon  equitable  property  of  the  debtor,  yet  sach 
equitable  property  may  in  equity  be  subjected  to 
the  debtor  8  judgment  debts. 

[Ed.  Note.— For  other  cases,  see  Oedltors* 
Suit,  Cent  Dig.  {|  12-41 ;   Dec.  Dig.  «=»8.] 

2.  Bankruptcy  «=>421— DiscnABOE— Effbct. 

A  discharge  of  a  debtor  in  bankruptcy  is 
from  personal  liability. 

[E!d.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  M  772-7T4,  776,  777,  77&-781,  7^ 
786,  788-760;    Dec.  Dig.  <S=»421.] 

8.  Bankbcptct    <S=196— Dischabob— BrraoT 

— Equn-ABLE  Liens. 

Bankruptcy  proceeding  do  not  discbarge  or 
abrogate  vested  equitable  bens  of  judgment  cred- 
itors, acquired  more  than  four  months  before 
bankruptcy  proceedings,  upon  property  which 
the  debtor  had  and  fraudulently  kept  from  his 
creditors  in  the  bankruptcy  proceedings. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  ft  306-316;  Dec.  Dig.  <3=>196.] 

4.  Bankbuptct  «=»216— Effect  on  Rionrs  o» 

GbEDiTOBS— Equitable  Liens. 

The  bankruptcy  law  (Act  July  1,  1898,  c. 
541,  SO  Stat  544  fU.  S.  Comp.  St  1913,  S|  9385- 
9656])  is  not  designed  to  aid*  in  a  fraud,  or  to 
prevent  equitable  relief  to  creditors  against 
fraudulent  acts  of  a  debtor ;  and  where  the  cred- 
itors, seeking  such  equitable  relief  by  reason  of 
previously  acquired  equitable  liens,  do  not  pur- 
posely ignore  or  violate  the  terms  or  the  spirit 
of  the  bankruptcy  law,  and  no  unlawful  pref- 
erence among  creditors  Is  sought  by  those  asking 
such  equitable  relief.  It  may  be  afforded  in  ap- 
propriate proceedings. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  SS  328-333;  Dec.  Dig.  <8=>216.] 

6.  Bankbuptct  <S=3209  —  Tbustebb  —  Cbbd- 

IT0R9— Rights. 

The  right  given  a  trustee  in  bankruptcy  un- 
der the  1910  amendment  of  the  bankruptcy  law 
is  not  exclusive  of  the  creditor. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  J  318 ;   Dec.  Dig.  f=>209.] 

6.  Bankbuftcy  ^=3211— Bquitablb  Liens- 
Rights  or  CBEDiToaa 

A  court  of  equity  may  decree  an  equitable 
lien  upon  property  of  a  bankrupt  even  though 
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th«  fand  shonld  be  administered  by  the  bankrupt- 
cy court. 

[Ed.  Note. — For  other  cases,  eee  Bankruptcy, 
Cent.  Dig.  H  321,  323;   Dec.  Dig.  ®=>211.] 

Appeal  from  Circuit  Court,  Doval  County ; 
Daniel  A.  Simmons,  Judge. 

Bill  by  Freda  K.  Robinson  and  her  hus- 
band against  PhlUp  Tischler  and  others. 
From  an  order  sustaining  a  demurrer  to  the 
bill,  complainants  appeal.    Reversed. 

J.  M.  Carson  and  O.  J.  Patterson,  both  of 
Jacksonyllle,  for  appellants.  Bisbee  &  Be- 
dell, of  Jacksonville,  for  appellees. 

WHITFIELD,  3.  This  appeal  Is  from  an 
order  sustaining  a  demurrer  to  a  bill  of  com- 
plaint 

The  bill  brought  by  appellants  against  the 
apx>ellees  in  effect  alleges: 

That  on  October  17,  1904,  the  appellant  ob- 
tained a  decree  in  chancery  against  Philip 
TiBcbler  for  $18,262.18,  the  said  decree  having 
the  force  and  effect  of  a  judgment ;  that  in  Ju- 
ly, 1908,  the  complainants,  appellants  here,  re- 
ceived $4,257.03  on  said  decree;  that  there  re- 
mained due  complainants  $17,988.12,  which,  by 
order  of  the  court,  was  required  to  be  paid,  and 
such  order  had  the  force  of  a  deficiency  decree 
for  $17,988.12,  now  in  fuU  force  and  effect; 
that  on  May  6,  1909,  Philip  Tischler  filed  a 
voluntary  petition  in  bankruptcy;  that  his 
schedule  of  liabilities  included  thu  balance  of 
$17,988.12,  and  that,  "in  the  assets  of  said  Phil- 
ip Tischler,  it  was  made  to  appear  that  he  bad 
none  of  value  at  all,  except  wearing  apparel  of 
the  value  of  sixty  ($60)  dollars";  that  on  May 
10,  1909,  Philip  Tischler  was  adjudged  a  bank- 
rupt ;  that  on  June  2, 1909,  the  referee  in  bank- 
ruptcy filed  his  report  showing  that  the  bank- 
rupt had  no  property,  except  wearing  apparel 
to  the  amount  of  $60,  which  was  exempt  under 
the  laws  of  Florida;  that  on  June  17,  1909, 
Tischler  filed  his  application  for  final  dischtirge, 
and  on  July  2,  1909,  was  granted  a  discharge 
by  the  United  States  District  Court ;  that  Philip 
^schler  now  and  since  Decemt>er  2,  1904,  has 
been  the  real  owner  of  certain  described  real 
estate;  that  the  property  was  on  December  2, 
1904,  conveyed  to  the  defendant  Flora  A.  Max, 
a  niece  of  the  defendant  Philip  Tischler,  by  the 
Metropolitan  Company,  a  corporation,  which 
conveyance  was  made  under  an  agreement  there- 
tofore made  by  and  between  Tischler  and  the 
Metropolitan  Company,  of  date  February  11, 
1893 ;  that  said  conveyance  was  made  for  the 
benefit  of  said  Philip  Tischler,  and  although 
the  said  property  was  conveyed  to  said  defend- 
ant Flora  Tischler  Max  and  remained  in  her 
name  from  said  2i  day  of  Decemt>cr,  1904,  un- 
til March  30,  1911,  that  the  defendant  Philip 
Tischler  was  the  real  owner  in  interest  in  said 
lands  during  the  entire  time  mentioned ;  that 
said  land  was  taken  in  the  name  of  the  said 
Flora  Tischler  Max  and  held  by  her  by  the 
procurement  of  the  said  Philip  Tischler,  de- 
fendant, for  the  purpose  of  defrauding  creditors 
of  the  said  Philip  Tischler  and  preventing  the 
collection  of  the  claims  and  debts  due  by  the 
said  Philip  Tischler  to  various  and  sundry 
creditors ;  that  the  consideration  for  the  convey- 
ance of  the  real  estate  hereinabove  described  to 
the  defendant  Flora  Tischler  Max  by  the  Met- 
ropolitan Company  was  paid  by  the  defendant 
Philip  Tischler,  and  that  the  defendant  Philip 
Tischler  entered  into  the  enjoyment  of  the  rents 
and  profits  derived  from  said  real  estate,  and 
has  continued  to  enjoy  said  rents  and  profits,  al- 
though said  property  was  held  in  the  name  of 
Elora  Tischler  Max;  that,   prior  to  this,  the 


said  defendant  PhUip  TiscUer  &•<  a  TettH^ 
agreement  with  Thaiheimer  Bros.,  a  partner- 
ship, doing  business  in  New  Tork  City.  New 
York  state,  which  said  partnershin  had  held  and 
foreclosed  a  mortgage  against  the  said  PliHip 
Tischler  in  an  action  brought  in  this  court  in 
chancery,  arainst  the  said  Philip  Tischler.  on 
lot  8.  block  32,  of  the  city  of  Jacksonville,  Fla., 
by  which  verbal  agreement  it  was  agreed  by 
and  between  the  said  Thaiheimer  Bros,  and 
the  said  Philip  Tischler  that  the  title  to  said 
lot  should  be  held  by  the  said  Thaiheimer  Bros., 
but  that,  nnon  the  sale  of  said  property  by  the 
said  Thaiheimer  Bros.,  the  said  Thaiheimer 
Bros,  should  retain  such  soma  as  might  be  or 
were  necessary  to  repay  them  (the  said  Thai- 
heimer Bros.)  for  money  loaned  the  said  Philip 
Tischler,  together  with  interest  thereon,  and 
costs  of  court  in  connection  with  the  foreclosure 
of  the  said  mortgage,  together  with  reasonabU 
costs  and  expenses  to  which  the  said  Thai- 
heimer Bros,  had  been  put  in  the  matter  of 
foreclosing  said  mortgage,  and  should  pay  any 
and  all  sums  in  excess  which  might  l>e  secured 
by  the  sale  of  said  property  to  said  Philip  Tisch- 
ler, and  "your  orators  allege  that  said  verbal 
agreement  between  the  said  Thaiheimer  Bros, 
and  the  said  Philip  Tischler,  as  a  matter  of 
law,  amounted  to  a  recognition  by  the  said  Thai- 
heimer Bros,  as  an  equity  of  redemption  which 
the  said  Philip  Tischler  had  in  said  property, 
and  was  in  the  nature  of  a  collusion  between 
the  said  Philip  Tischler  and  the  said  Thaiheimer 
Bros,  for  the  purpose  of  defrauding  the  other 
creditors  of  the  said  defendant  Philip  Tischler, 
and  preventing  them  from  realizing  and  collecting 
the  amounts  due  them  on  their  respective  judg- 
ments; that  the  said  Thaiheimer  Bros,  have 
since  the  discharge  of  the  said  Philip  Tischler 
from  bankruptcy,  paid  to  him  a  large  sum  of 
money,  to  wit,  the  sum  of  forty  thousand  ($40,- 
000)  dollars,  and  that  said  forty  thousand  ($40,- 
000)  dollars  was  in  the  form  of  an  equity  of 
redemption ;  that  on  the  30th  day  of  March, 
1911,  the  said  Flora  Tischler  Max,  defendant, 
wife  of  Nathan  Max,  conveyed  to  the  aaid 
Philip  Tischler,  defendant,  the  property  before 
that  time  held  in  her  name,  as  is  more  fully  set 
out  hereinabove,  in  section  eight ;  that  said  con- 
veyance was  vrithout  any  consideration  what- 
ever; that  said  conveyance  was  not  made  until 
after  the  two  years  allowed  the  creditors  of  the 
said  Philip  Tuschler  for  the  reopening  of  his 
discharge  in  bankruptcy  hereinabove  set  out, 
or  for  the  prosecution  of  him  for  having  made 
false  statements  in  his  schedule  filed  in  connec- 
tion with  his  petition  for  voluntary  bankruptcy, 
had  elapsed,  and  there  was  and  is  no  remedy 
left  your  orators  in  the  United  States  courts 
under  the  bankruptcy  proceedings  and  statutes 
for  the  recovery  of  this  property  or  for  the  col- 
lection of  their  claim  against  this  property 
which  was  fraudulently  concealed  in  said  pro- 
ceedings, but  that  said  statute  has  run  against 
your  orators  and  other  creditors,  and  they  are 
precluded  from  reopening  said  proceedings;  that 
complainants  did  not  learn  of  the  facts  herein- 
above stated  and  alleged  as  to  the  fraudulent 
character  of  the  conveyance  of  the  real  estate 
to  Flora  Tischler  Max  and  the  fraudalent  hold- 
ing of  the  same  by  her  nor  of  the  fraadulent 
eollnaion  between  the  defendant  Philip  Tischler 
and  Thaiheimer  Bros,  until  after  the  limita- 
tions imposed  by  the  United  States  bankruptcy 
acts  bad  run  against  them,  but  that,  when  your 
orators  were  informed  of  said  facts,  a  petition 
was  Sled  by  them  in  said  United  States  court, 
alleging  the  same,  and  praying  for  the  appoint- 
ment of  a  trustee  for  the  bankrupt,  the  defend- 
ant Philip  Tischler,  and  that  said  trustee  was 
appointed ;  that  thereupon  an  action  in  eject- 
ment to  recover  possession  of  said  real  estate 
and  moneys  was  begun  by  the  said  trustee  in 
bankruptcy  against  the  defendant  Philip  Tiscb- 


«=»For  other  oases  sm  sam*  toplo  and  KBT-NCHBEB  In  all  Key-Numbersd  DigesU  and  Indus* 


Digitized  by 


Google 


Fla.) 


KOBINSON  V.  TISCHLEB 


567 


ler,  and  that  the  same  l8  now  pending  in  this 
court;  that  said  Philip  Tlschler  is  now,  and 
has  been  since  March  30,  1911,  in  possession  of 
the  premises  conveyed  to  him  by  the  said  Flora 
Tischler  Max,  as  aforesaid,  with  title  in  his 
own  name,  and  that  the  execution  issued  out 
of  this  court,  as  aforesaid,  cannot  be  levied  on 
said  property  by  reason  of  the  discbarge  in 
bankruptcy  hereinabove  referred  to.  but  that 
your  orators'  claim,  having  been  reduced  to  a 
decree  having  the  full  force  and  effect  of  a  Judg- 
ment, and  execution  having  been  duly  issued 
thereon,  and  having  been  returned  aa  above  set 
out,  and  said  return  having  been  set  aside  by 
the  Supreme  Court,  your  orators  are  without 
any  remedy  at  law,  either  in  the  bankruptcy 
court  or  in  the  courts  of  law  of  this  state, 
whereby  they  reach  the  property  herein  named 
and' deecribed,  that  has  been  fraudulently  con- 
cealed, both  from  the  courts  of  this  state  and 
from  the  courts  of  the  United  States,  wherefore 
your  orators  pray  that  tbey  may  be  heard  in 
equity,  that  the  court  will  decree  the  appoint- 
ment of  a  receiver  who  shall  reduce  to  posses- 
sion the  property  herein  described  in  this  bill, 
both  the  real  estate  described  herein  and  the 
forty  thousand  ($40,000)  dollars  paid  to  Philip 
TiscUer,  defendant,  in  whatever  form  this  mon- 
ey may  now  be,  and  that  said  lands  herein- 
above described  and  the  money  paid  to  the  de- 
fendant Philip  Tischler,  by  the  said  Thalhelmer 
Bros.,  in  whatever  form  It  may  be,  be  hel4 
in  trust  for  your  orators  and  for  the  other  judg- 
ment creditors  of  the  said  Philip  Tischler,  and 
subjected  to  the  payment  of  the  claim  of  jrour 
orators  and  the  claims  of  such  other  creditors 
as  may  properly  present  their  claims  to  him, 
and  also  that  your  orators  may  have  such  other 
and  further  relief  in  the  premises  as  the  case 
may  rd^uire  and  to  your  honor  seem  meet." 

Tlie  grounds  of  the  demurrer  of  Philip 
Tischler  to  the  bUl  of  complaint  are  as  fol- 
lows: 

"First.  That  the  plaintiffs  have  not  in  and  by 
their  said  bill  made  or  stated  such  a  case  as 
entitled  them  or  either  of  them,  in  a  court  of 
eqoit^,  to  any  relief  as  to  the  matters  contained 
in  said  bill,  or  any  of  such  matters. 

"Second.  That  this  court  has  no  jurisdiction 
to  grant  any  relief  to  the  plaintiffs,  and  that  the 
jnrisdictiOD,  if  any,  is  in  the  District  Conrt  of 
the  United  States. 

"Third.  That  the  bill  shows  on  its  face  that 
the  defendant  Philip  Tischler  has  been  dis- 
charged from  the  payment  of  the  demands  of  the 
plaintiffs  by  a  decree  of  the  District  C!oart  of 
the  United  States  for  the  Southern  District  of 
Florida,  in  Bankruptcy. 

"Fourth.  That  the  plaintiffs'  bill  on  its  (ace 
shows  that  the  plaintiiEg  are  barred  from  having 
any  relief  by  the  statute  of  limitations. 

■^Slfth.  That  the  biU  on  Its  face  shows  that 
the  plaintiffs  are  barred  from  having  any  relief 
by  their  own  laches,  and  the  bill  does  not  show 
that  ^e  plaintiffs  exercised  due  diligence  to  an 
earlier  discovery  of  the  fraud  alleged  in  the 
bilL" 

The  demurrer  of  Flora  Tischler  Max  and 
her  husband,  Nathan  Max,  is: 

"That  the  plaintifts  have  not  in  and  by  their 
said  bill  made  or  stated  such  a  case  as  entitled 
them  or  either  of  them,  in  a  court  of  equity,  to 
any  relief  against  these  defendants." 

Both  demurrers  were  sustained,  and  the 
complainants  appealed. 

The  demurrer  admits  the  material  and 
well-pleaded  allegations  of  the  bill  of  com- 
plaint; and,  if  equity  is  alleged  for  any  re- 
lief consistent  with  the  prayer,  the  demur- 
rer to  the  whole  bill  should  not  be  sustained. 

[1]  While  the  money  decree  against  Philip 


Tischler  obtained  by  the  Robinsons  in  De- 
cember, 1904,  and  the  deflclency  decree  ob- 
tained in  190S,  could  not  have  been  enforced 
by  execution  issued  at  law  to  be  levied  upon 
the  equitable  property  of  the  debtor,  yet  U 
Tischler  had  in  fraud  of  his  creditors  caused 
the  legal  title  to  lands  to  be  placed  in  anoth- 
er leaving  the  beneficial  Interest  In  himself. 
Judgment  creditors,  having  an  equitable 
right  to  a  lien  on  the  debtor's  interest  in  the 
land,  could  in  equity  subject  the  interest  of 
Tischler  in  such  property  to  the  satisfaction  ■ 
of  the  decrees  having  the  force  of  judgments, 
where  no  rights  of  innocent  purchasers  for 
value  and  without  notice  of  the  fraud  inter- 
vened. See  Macfarlane  v.  Dorsey,  49  Fla. 
341,  38  South.  S12.  The  allegations  of  the 
bill  of  complaint  admitted  by  the  demurrer 
show  a  placing  of  the  legal  title  to  the  prop- 
erty in  the  defendant  Mrs.  Max  in  1904,  in 
fraud  of  the  rights  of  creditors  of  Tischler, 
who  had  the  beneficial  Interest,  and  who,  aft- 
er the  bankruptcy  proceedings  in  1909,  took 
the  legal  title  from  his  niece.  If  the  right 
to  an  equitable  lien  on  the  property  existed 
before  the  bankrutpcy  proceedings,  and  such 
right  has  not  been  enforced  or  lost,  and  the 
debtor's  interest  in  the  property  has  not  been 
in  any  way  subjected  to  his  debts,  and  the 
property  is  not  held  by  an  Innocent  purchas- 
er for  value,  the  equitable  lien  may,  on  the 
allegations  here  admitted,  be  declared  now 
by  the  state  court  of  competent  jurisdiction, 
even  if  the  assets,  when  available,  should  be 
administered  In  the  bankruptcy  court.  See 
Metcalf  V.  Barker,  187  U.  S.  165,  23  Sup.  Ot 
67.  47  U  Ed.  122. 

There  appears  to  be  an  equity  alleged  in 
favor  of  the  complainants ;  and  If  others  are 
entitled  to  participate  therein,  or  if  the  ad- 
ministration of  the  assets  should  be  by  the 
bankruptcy  court,  the  state  chancery  court' 
may  declare  the  Hen,  even  If  it  should  go  no 
further. 

[2,3]  A  discharge  of  the  debtor  In  bank- 
ruptcy is  from  personal  llabQlty.  The  bank- 
mptcy  proceedings  did  not  discharge  or  abro- 
gate the  rested  liens  of  Judgment  creditors 
acquired  more  than  four  months  before  bank- 
ruptcy proceedings  on  property  which  the 
debtor  had  and  fraudulently  kept  from  his 
creditors  in  the  bankruptcy  proceeding.  See 
John  Leslie  Paper  Co.  t.  Wheeler,  23  N.  D. 
477,  137  N.  W.  412,  42  I*  R.  A.  (N.  S.)  292; 
Bridge  V.  Kedon,  163  Cal.  493,  126  Pac.  149, 
43  L.  B.  A.  (N.  S.)  404;  Bvans  v.  Staalle,  88 
Minn.  263,  92  N.  W.  951 ;  Gregory  Co.  v.  Cale, 
115  Minn.  508,  133  N.  W.  75,  37  L  R.  A.  (N. 
S.)  156.  This  is  true  even  thougii  the  cred- 
itors could  not  enforce  a  specific  Hen  by  ex- 
ecution at  law,  since  he  had  long  prior  to  the 
bankruptcy  proceedings,  and  now  had,  a 
right  to  an  equitable  Hen  on  the  property. 

[4]  The  bankruptcy  law  is  not  designed  to 
aid  In  a  fraud  or  to  prevent  equitable  relief 
to  creditors  against  fraudulent  acts  of  a 
debtor;    and   where  the  creditors,   seeking 
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snch  equitable  relief  by  reason  of  previously 
acquired  equitable  liens,  do  not  purposely 
Ignore  or  violate  the  terms  or  the  spirit  of 
the  bankruptcy  Jaw,  and  no  unlawful  prefer- 
ence among  creditors  Is  sought  by  those  ask- 
ing such  equitable  relief.  It  may  be  afforded 
In  appropriate  proceedings. 

[5]  Laches  do  not  appear  from  the  allega- 
Uous  of  the  bill  of  complaint,  and  apparent- 
ly there  is  no  statutory  bar  that  should  be 
applied  to  defeat  the  asserted  right  to  an 
equitable  lieu.  Even  if  the  trustee  in  bank- 
ruptcy, appointed  at  the  instance  of  the  com- 
plainants, is  a  proper  party  to  ask  the  re- 
lief here  sought,  under  the  1910  amendment 
of  the  bankruptcy  law,  the  creditor  is  not  an 
improper  party  under  the  circumstances,  and 
the  right  given  the  trustee  is  not  exclusive. 

(6]  As  the  state  court  of  equity  may  at 
least  decree  that  the  property  be  subjected  to 
the  proper  demands  of  lienholdlng  creditors, 
even  though  the  funds  should  be  administer- 
ed by  the  bankruptcy  court,  the  bill  of  com- 
plaint is  not  without  equity,  and  a  general 
demurrer  to  the  entire  bill  should  not  be 
sustained. 

Reversed. 

TATIXDR,  O.  J.,  and  SHACKLEFORD, 
COGKRELL,  and  ELLIS,  JJ.,  concur. 


(68  Fla.  iS) 

COTTON  STATES  BELTING  &  SUPPLY  CO. 
V.  FLORIDA  RT.  CO. 

(Supreme  Court  of  Snorida.    Jan.  27.  1915.) 

(SyUahut  iy  the  Court.) 

1.  CORFOBATIONS  €!=>464  —  POWEBS  —  EXECU- 
TION OF  Notes. 

A  corporation  in  this  state  has  authority  to 
execute  promissory  notes  or  other  customar;  ev- 
idences of  indebtedness  as  may  be  deemed  neces- 
sary in  the  legitimate  transactions  of  the  busi- 
ness which  the  corporation  is  authorized  to 
transact 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1820,  1821,  1828;   Dec  Dig.  <S=> 

2.  OOBPOBATIONS  4=9414— ACTS  OF  OFFICERS— 

BiRDiNo  Effect— Execution  of  Note. 
A  promissory  note  executed  in  the  name  of 
a  corporation  by  its  president,  for  its  benefit, 
and  one  which  the  corporation  has  power  to 
authorize  the  president  to  execute  or  to  ratify 
after  it  has  been  made,  or,  if  executed  by  the 
president  In  the  ordinary  course  of  business,  and 
within  the  scope  of  the  authority  the  president 
is  accustomed  to  exercise,  or  apparently  has  ex- 
ercised with  the  consent  of  the  corporation,  is 
the  corporation's  obligation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {f  1640-1646;    Dec.  Dig.  «=)414.] 

8.  New  Tbxai,  ®=>70— Riqht  to  Gkant— Teb- 

DicT— Evidence. 

A  verdict  of  a  jury  should  not  be  disturbed 
and  a  new  trial  granted  where  it  appears  that 
snch  verdict  is  required  by  the  admissions  con- 
tained in  the  pleadings  and  the  evidence  submit- 
ted. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  142,  143;   Dec  Dig.  «=970.] 


Error  to  Circuit  Court,  Taylor  County; 
M.  F.  Home,  Judge. 

Action  by  the  Cotton  States  Belting  ft 
Supply  Company,  a  corporation,  against  the 
Florida  Railway  Company.  Verdict  for 
plaintiff,  and  from  an  order  granting  a  new 
trial,  plalntUf  brings  error.  Reversed,  with 
directions. 

W.  T,  Hendry,  of  Perry,  for  plalntUf  in  er- 
ror. W.  B.  Davis,  of  Perry,  for  defendant 
In  error. 

ELLIS,  J.  The  Cotton  States  Belting  & 
Supply  Company  brought  suit  at  law  in  the 
circuit  court  for  Taylor  county  against  the 
Florida  Railway  Company. 

The  declaration  declares  upon  two  promis- 
sory notes  alleged  to  have  been  made  and 
executed  by  the  defendant  payable  to  the 
plaintur;  one  note  dated  May  5,  1913,  pay- 
able 90  days  after  date ;  and  one  dated  Sep- 
tember 3,  1913,  payable  60  days  after  date. 
As  to  the  flrst  note,  the  declaration  alleges 
that  "on  the  5th  day  of  May,  1913,  the  said 
Blorlda  Hallway  Company  being  then  and 
there  indebted  to  the  plaintiff,  made  and  ex- 
ecuted its  certain  promissory  note  of  said 
date";  and,  as  to  the  second  note,  that  "on 
the  3d  day  of  September,  1913,  the  defendant, 
being  then  and  there  indebted  to  the  plain- 
tiff made  and  executed  its  promissory  note 
of  said  date." 

The  declaration  also  contained  common 
counts  for  goods  bargained  and  sold;  for 
work  done  and  materials  furnished;  and 
for  account  stated. 

Copies  of  the  notes  were  attached  to  the 
declaration ;  also  a  bill  of  particulars  under 
the  common  counts. 

The  defendant  by  its  attorney  filed  two 
pleas:  To  the  flrst  count  it  pleaded  that  the 
notes  mentioned  and  described  In  the  said 
first  count  of  the  declaration  are  not  its 
notes;  and  to  the  common  counts  it  inter- 
posed the  plea  of  never  was  indebted  as  al- 
leged. 

The  case  was  tried  upon  tne  Issues  Joined, 
on  the  7th  day  of  October,  1914,  at  a  term 
of  the  circuit  court  for  Taylor  county.  No 
evidence  was  submitted  by  the  plaintiff  un- 
der the  common  counts  of  the  declaration. 
There  was  a  verdict  for  the  plaintiff. 

The  defendant  moved  the  court  for  a  new 
trial  upon  the  following  grounds:  First,  the 
verdict  Is  against  the  evidence  and  the 
weight  of  the  evidence;  second,  there  was 
no  sutticient  evidence  that  the  notes  sued  up- 
on were  and  are  the  notes  of  the  defendant; 
third,  the  verdict  is  against  the  law  of  the 
case;  fourth,  there  is  no  sufiSdent  evidence 
to  support  the  verdict;  and,  fifth,  the  evi- 
dence in  the  case  is  not  sufficient  to  overcome 
the  plea  of  non  est  factum. 

The  court  granted  the  motion  for  a  new 
trial  and  the  plaintiff  took  a  writ  of  error. 

At  the  trial  the  plaintiff  called  as  a  wlt- 
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ness  Frank  Drew,  who  testified  that  he 
president  of  the  Elorida  Railway  Company; 
that  he  was  president  of  that  corporation 
on  the  34  day  of  September,  1913,  and  on 
the  Sth  day  of  May,  1913.  Thereupon  the 
two  notes  sued  upon  were  handed  to  the  wit- 
nees,  and  he  said:  "This  Is  my  signature  to 
both  of  them."  The  notes  were  then  offered 
In  evidence  and  admitted  over  the  objection 
of  the  defendant  One  of  the  notes  la  dated 
Live  Oak,  Fla.,  September  3,  1913,  is  pay- 
able 60  days  after  date  to  the  order  of  Cot- 
ton States  Belting  &  Supply  Company  at  the 
Citizens'  Bank  of  Live  Oak,  Fla.,  bears  in- 
terest at  8  per  cent  per  anumn  from  date, 
provides  for  payment  of  reasonable  attor^ 
Bey's  fees,  if  given  after  maturity  to  an  at- 
torney for  collection,  provides  that  the  mak- 
ers and  Indorsers  of  the  note  waive  demand, 
notice,  and  protest,  and  consents  that  the 
time  of  payment  may  be  extended  without 
notice,  and  is  signed  as  follows:  "Florida 
Hallway  Co.,  by  Frank  Drew,  President" 
The  other  note  is  dated  Live  Oak,  Fla.,  May 
5,  1913,  payable  90  days  after  date  to  the 
order  of  Cotton  States  Belting  &  Supply  Com- 
pany, bears  Interest  at  7  per  cent,  per  annum 
from  date,  and  contains  the  same  provisions 
for  attorney's  fees,  waiver  of  demand,  no- 
tice, and  protest  and  extension  of  payment 
as  the  note  first  referred  to,  and  is  signed 
as  follows:  "Florida  Railway  Co.,  by  Frank 
Drew,  Pres." 

Lloyd  Bishop  Clark,  called  as  a  witness 
for  the  plaintUT,  testified  that  he  was  en- 
gaged in  railroad  business — agency  work 
for  the  Florida  Railway  Company;  Uvea  In 
Perry,  Fla. ;  had  been  in  the  service  of  the 
company  six  years ;  he  is  local  railway  sta- 
tion agent;  his  duties  were  to  receive  and 
deliver  freight,  sell  tickets,  and  solicit  freight 
and  issue  bills  of  lading ;  he  had  been  in  the 
service  of  the  company  two  years  in  Perry, 
two  years  In  Live  Oak,  and  nearly  two  years 
at  Mayo;  that  Frank  Drew  Is  president  of 
the  Florida  Railway,  is  general  manager  of 
the  railway  at  present,  was  president!  on 
September  3,  1913,  and  May  5,  191B,  and  be- 
lieved he  was  also  general  manager,  though 
witness  was  not  sure  Frank  Drew  was  gen- 
eral manager  on  May  6,  1913,  but  was  sure 
he  was  general  manager  on  .September  3, 
1913.  W.  L.  Weaver,  a  witness  for  the  plain- 
tiff, testified  that  he  was  cashier  of  the  First 
National  Bank  of  Perry,  Fla.,  and  knows 
Frank  Drew,  the  president  of  the  Florida 
Railway  Company.  In  answer  to  a  question 
as  to  whether  be  bad  bad  occasion  to  handle 
notes  executed  by  Frank  Drew  in  the  name 
and  on  betialf  of  the  Florida  Railway  Com- 
pany, the  witness  answered:  "Yes,  sir."  The 
question  was  propounded  over  the  objection 
of  the  defendant,  but  the  objection  was  over- 
ruled.   The  witness  was  asked: 

"Were  these  notes  executed  by  Frank  Drew 
in  the  name  of  and  on  bebalf  of  the  Florida 
Railway  Company?  A.  Yes,  air.  Q.  Have  any 
of  these  notes  ever  been  paid  at  yoar  bank  by 
the  Florida  Railway  Company?    A.  Yes,  sir; 


some  of  these  notes  have  been  paid.  I  might 
add,  however,  that  these  notes  were  personal 
indorsements  in  addition  to  the  signature  of  Mr. 
Drew  as  president.  They  bad  the  personal  in- 
dorsement of  Mr.  Drew.  This  was  during  the 
East  two  or  three  years.  These  notes  were  paid 
y  the  Elorida  Railway.  I  don't  recall  now 
many  notes.  Several  there  have  been,  one  or 
two  renewed,  and  one  or  two  paid.  In  the  last 
two  or  tliree  years  one  or  two  of  said  notes 
have  been  paid  by  the  Florida  Railway." 

The  plaintiff  called  J.  H.  Parker  as  a  wit- 
ness, who  was  not  examined  as  to  the  merits 
of  the  case,  and  L.  W.  Blanton  testified  as 
to  what  sum  would  be  a  reasonable  attor- 
ney's fee  in  the  causa 

The  above  constitutes  the  evidence  for  the 
plaintiff,  and  the  defendant  offered  none. 

Did  not  the  pleadings,  together  with  the 
evidence  submitted,  require  the  Jury  to  find 
for  the  plaintiff?  If  they  did,  then  it  foV 
lows  that  the  order  of  the  court  granting 
the  defendant's  motion  for  a  new  trial  was 
error. 

The  plea  of  the  defendant  to  the  first  count 
of  the  declaration  was,  in  effect,  a  denial  of 
the  existence  of  the  two  notes  sued  upon; 
that  is  to  say,  a  denial  that  they  were  ex- 
ecuted by  the  corporation,  or  by  any  one  for 
and  on  its  behalf  under  proper  authority. 
The  allegations  of  the  declaration  that  the 
defendant  is  a  corporation  organized  and  ex- 
isting under  the  laws  of  the  state  of  E'lorida, 
and  on  the  Sth  day  of  May,  1913,  and  on  the 
Sd  day  of  September,  1913,  was  indebted 
to'  the  plaintiff,  are  not  denied.  They  are 
therefore  admitted.  Supreme  Lodge  K.  P.  v. 
Lipscomb,  50  Fla.  406,   39  South.  637. 

[1]  In  this  state  the  execution  of  a  prom- 
issory note  by  a  corporation  in  the  legiti- 
mate transactions  of  the  business  authorized 
is  within  the  corporate  powers.  The  right 
to  borrow  money  at  such  rates  of  interest  and 
upon  such  terms  as  its  board  of  directors 
shall  authorize  or  agree  upon  carries  with 
it  the  power  to  give  negotiable  notes  or  to 
issue  such  other  written  customary  evidences 
of  its  Indebtedness  as  may  be  deemed  neces- 
sary or  expedient  by  the  corporation.  Reese, 
Ultra  Vires,  par.  100;  1  Daniel  on  Negotia- 
ble Instruments  (4th  Ed.)  par.  381;  1  Mora- 
wetz.  Private  Corporations,  par.  350;  3  Cook 
on  Corporations,  pars.  760,  761. 

[I]  The  Indebtedness  admitted  by  the  plead- 
ings to  have  existed  against  the  defendant  in 
favor  of  the  plaintiff  Is  presumed  to  be  such 
indebtedness  as  the  corporation  was  author- 
ized under  its  charter  and  the  laws  of  the 
state  to  contract  The  evidence  showed  un- 
mistakably that  the  two  notes  were  exe- 
cuted by  Frank  Drew  as  president  of  the  de- 
fendant corporation;  that  is,  that  the  name 
of  the  corporation  was  signed  to  the  two 
notes  by  him  as  president  His  language  that 
"this  is  my  signature  to  both  of  them"  could 
bear  no  other  interpretation  reasonably  and 
f&lrly.  It  thus  appeared  that  the  notes  were 
executed  in  the  name  of  the  corporation,  by 
him,  as  president,  for  a  debt  due  by  the  cor- 
poration to  the  defendant  of  such  character 
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as  the  corporation  was  authorised  to  Incur. 
It  was  shown  by  the  evidence  that  Mr.  Drew 
was  the  president  of  the  defendant  corpora- 
tion on  the  dates  when  the  two  notes  were  ex- 
ecuted, and  on  the  date  when  the  second  note 
was  executed  he  was  also  the  general  man- 
ager of  that  corporation ;  that  wltliin  the  last 
two  or  three  years  Mr.  Drew,  as  president 
of  the  corporation,  had  executed  several  notes 
for  and  on  its  behalf;  that  this  exercise  of 
authority  by  him  as  president  was  recognized 
by  the  corporation,  who  paid  one  or  two -of 
them  and  renewed  others.  It  Is  true  that 
such  notes  bore  the  personal  Indorsement  of 
Mr.  Drew,  but  that  fact  did  not  aftect  the 
primary  liability  of  the  corporation. 

We  think  that  it  was  unnecessary  under 
these  circumstances  for  the  plaintiff  to  go 
further  and  prove  express  authority  in  the 
president  from  the  board  of  directors  to  ex- 
ecute the  notes  for  the  corporation. 

In  the  case  of  McGehee  Lumber  Co.  v.  Tom- 
llnson,  66  Fla.  536,  63  South.  919,  where  it 
was  contended  that  the  burden  was  upon  the 
plaintift  to  show  that  McGehee,  as  president, 
and  Scruggs,  as  secretary,  of  the  defendant 
corporation,  were  clothed  with  authority  to 
employ  and  contract  with  him  for  the  sale 
of  Its  lands,  this  court  held  that  such  was 
not  the  law.  The  court  referred  to  the  case 
of  Skinner  Manufacturing  Co.  v.  Douville, 
64  Fla.  251,  44  South.  1014,  where  it  was 
held  that  the  "president  of  a  private  corpora- 
tion may  be  presumed  to  have  authority  to 
employ  agents  to  negotiate  the  sale  of  prop- 
erty," and  said  that  it  was  stiU  in  full  accord 
with  the  holdings  of  that  case,  which  were, 
in  effect,  that  "prima  fade"  the  president  of 
a  private  corporation  has  authority  to  employ 
an  agent  to  effect  a  sale  of  its  lands,  and 
that,  if  the  corporation 'in  a  suit  against  it 
by  such  agent  to  recover  his  commissions  for 
effecting  such  sale  under  said  employment  de- 
sires to  show  that  Its  president  had  no  au- 
thority to  employ  him  for  that  purpose,  it 
was  defensive  matter  within  its  peculiar 
knowledge  that  it  must  prove  if  it  desires 
advantage  therefrom. 

Again,  in  the  case  of  Beekman  v.  Sonntag 
Investment  Co.,  67  Fla.  293,  64  South.  948, 
this  court  held  that  the  acts  of  an  agent,  per- 
formed within  the  scope  of  his  real  or  ap- 
parent authority,  are  binding  upon  his  prin- 
cipal. 

The  president  of  a  corporation  is  usually 
the  chief  administrative  officer  of  the  cor- 
porate body,  and  Is  generally  so  regarded  by 
the  public  The  details  of  the  corporate 
business  are  usually  carried  on  and  attended 
to  by  him  and  his  representatives;  the  usu- 
al or  ordinary  administrative  and  fiscal  af- 
fairs of  the  corporation  are  transacted 
through  him.  The  scope  of  his  agency  Is 
wide  in  all  matters  arising  in  the  ordinary 
course  of  the  corporation's  business.  In  this 
position  of  trust  and  confidence  the  corpora- 


tion places  him,  and  invites  the  public  to 
transact  business  with  it  through  him. 

If  the  contract  be  makes  in  the  name  of 
the  corporation  is  for  the  benefit  of  the  cor- 
poration, and  one  which  the  corporation  has 
power  to  authorize  him  to  make,  or  to  ratify 
after  it  has  been  made,  or  one  arising  in  the 
ordinary  course  of  business,  and  within  the 
scope  of  the  authority  he  is  accustomed  to  ex- 
ercise, and  apparently  does  exercise,  or  has 
exercised,  with  the  consent  of  the  corpora- 
tion, we  think  the  corporation  is  bound  by  it, 
in  the  absence  of  any  showing  that  It  was 
neither  authorized  nor  ratified.  See  Lilttle 
Sawmill  Val.  Turnpike  or  Plank  Road  Co.  v. 
Federal  St  &  P.  V,  Pass.  Ry.  Co.,  194  Pa. 
144,  46  Atl.  66,  76  Am.  St  Rep.  690;  White 
V.  Elgin  Creamery  Co.,  108  Iowa,  622,  79  N. 
W.  283;  Patterson  v.  Robinson,  116  N.  Y. 
193,  22  N.  E.  372;  Chicago  Pneumatic  Tool 
Co.  V.  Munsell,  107  111.  App.  344;  National 
State  Bank  of  Terre  Haute  v.  Vigo  County 
Nat  Bank,  141  Ind.  352,  40  N.  E.  799,  50 
Am.  St  Rep.  330;  Glover  v.  Lee,  140  111.  102, 
29  N.  B.  680;  George  B.  Lloyd  &  Co.  ▼.  Mat- 
thews, 223  111.  477,  79  N.  E.  172,  7  L.  R.  A. 
(N.  S.)  376. 

[3]  The  verdict  of  the  Jury  for  the  plaintiff 
was  required  by  the  pleadings  and  the  evi- 
dence; therefore  the  order  of  the  court  grant- 
ing a  new  trial  was  error.  The  order  is  re- 
versed, with  instructions  to  enter  Judgment 
for  the  plaintiff  on  the  verdict,  unless  a  mo- 
tion in  arrest  of  Judgment  or  for  Judgment 
non  obstante  veredicto  shall  be  made  and 
prevail.  Section  1695,  Gen.  Stats.  1006 ;  Bish- 
op V.  Taylor,  41  Fla.  77,  25  South.  287;  Phil- 
adelphia Underwriters'  Ins.  Co.  of  North 
America  v.  Blgelow,  48  Fla.  105,  37  South. 
210;  Winn  v.  Coggins,  53  Fla.  327,  42  South. 
807;  Feinberg  v.  Stearns,  66  Fla.  279,  47 
South.  797,  131  Am.  St  Rep.  119;  Georgia 
Southern  4  F.  R.  Co.  v.  Hamilton,  63  Fla. 
150,  58  South.  838;  Nathan  v.  Thomas,  63 
Fla.  235,  68  South.  247,  Ann.  Cas.  1914A,  387. 

TAYLOR,  O.  J.,  and  SHACKLBFORD, 
COCKRBLL,  and  WHITFIELD,  JJ.,  concur. 


(69  Pla.  75) 
SMITH,  RICHARDSON  4  CONROY  v.  COW- 
AN et  al. 

(Supreme  Court  of  Florida.    Feb.  3,  1916.) 

(BylUtiut  &y  the  Court.) 

Saxes  ^=3315— Lien— Suit  to  Bntobob— Dis- 
iiibsal — evidenck. 

Where  a  bill  is  filed  by  a  corporation  to 
enforce  a  lien  for  an  indebtedness  alleged  to  be 
due  to  it  for  goods  sold  tbrougli  an  agency  house 
alleged  to  be  owned,  maintained,  and  controlled 
by  the  corporation,  and  the  proof  shows  that  the 
alleged  agency  house  was  owned  by  individuals 
not  shown  to  be  even  interested  in  the  corpora- 
tion, the  bill  is  properly  dismissed. 

tEd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  885-889;   Dec  Dig.  «=>315.] 
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Appeal  from  Circalt  Court,  St  Johns 
Oounty ;   Geo.  C!ouper  Olbbs,  Judge. 

Bill  by  Smith,  Richardson  &  Conroy,  a  cor- 
poratlon,  against  Eugenia  H.  Cowan  and 
husband.  From  a  decree  dismissing  the  bill, 
complainant  appeals.    AflSrmed. 

F.  W.  Butler,  of  JacksonvlUe,  for  appel- 
lant. £.  N.  Calhoun,  of  St  Augustine,  for  ap- 
pellees. 

COCKRELli,  J.  This  appeal  Is  from  a  de- 
cree dismissing  a  bill  of  complaint,  praying' 
equitable  relief  against  a  married  woman's 
separate  property,  a  certain  hotel,  for  sup- 
plies furnished  her  while  operating  the  ho- 
tel. 

The  account  so  sought  to  be  enforced  ap- 
pears to  be  due  to  "St  Augustine  Cold  Stor- 
age Co.,  St  Augustine,  Fla.,"  and  to  obviate 
this  apparent  variance  the  bill  alleges  that 
the  complainant  corporation  "owned,  main- 
tained, and  controlled  a  certain  mercantile 
establishment  in  the  dty  of  St  Augustine, 
Florida,  in  the  said  St  Johns  county,  operat- 
ed under  the  name  and  style  of  St  Augustine 
Cold  Storage  Company."  The  answer  cate- 
gorically denied  this  allegation.  The  com- 
plainant to  meet  this  Issue,  had  as  its  witness 
the  manager  of  this  concern,  and  elicited  from 
him  that  C.  W.  Richardson,  F.  P.  Conroy, 
and  W.  S.  Bamett  constituted  the  St  Au- 
gustine Cold  Storage  Company.  He  was 
again  asked  If  "Smith,  Richardson  &  Con- 
roy did  not  own  it"  and  be  replied: 

"Richardson,  Conroy  &  Bamett  If  Mr.  Smith 
had  any  interest  in  it,  I  did  not  know  it.  The 
goods  were  shipped  from  Smith,  Richardson  & 
Conroy,  and  billed  from  them.  The  bookkeeper 
On  St  Augustine)  made  the  report  to  Smith, 
Richardson  &  Conroy.  He  always  sent  in  a 
trial  balance  once  a  month." 

We  think  this  testimony  failed  to  estatv 
llsh  the  issue;  to  the  contrary,  It  shows 
that  these  individuals,  who  may  or  may  not 
have  been  Interested  in  the  complainant  cor- 
poration, owned  or  constituted  the  St  Au- 
gustine Cold  Storage  Company,  from  whom 
these  goods  were  bought  and  upon  this 
showing  these  IndiTlduals,  and  not  the  cot- 
poratlon  here  suing,  are  the  creditorsi 

We  cannot,  therefore,  say  the  drcnit  court 
«rred  in  dismissing  the  blU. 

Decree  affirmed. 

TATIiOR,  0.  J.,  and  SHAOKLEFORD, 
WHITFIELD,  and  ELLIS,  JJ.,  concur. 

<69  Fla.  49) 

BURBRIDGB  et  aL  v.  GDINTER  et  aL 
(Supreme  Court  of  Florida.    Jan.  27,  1915.) 

(Syllaiut  hy  tftt  Court.) 
MOBTOAOES  €=3292 — FOBECLOSUBB— Pkbsonal 

Decree. 

Where  the  original  mortgagor  is  not  made  a 
party  in  a  suit  to  enforce  a  mortgage  lien,  and 
there  is  no  allegation  that  the  oriKinal  mort- 
gagor bad  title  to  the  property,  and  the  assump- 
tion of  the  mortgnge  debt  by  the  porchaser  from 


the  mortgagor  is  not  alleged,  a  personal  decree 
against  snch  purchaser  for  the  debt  is  not  war- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  762-771,  790;   Dec.  Dig.  «=>2923 

Appeal  from  Circuit  Court  Duval  Goonty; 
R.  M.  CaU,  Judge. 

Suit  by  Ida  M.  Oninter  and  others  against 
William  Bnrbrldge  and  others.  From  decree 
for  complainants,  defendants  appeal.  Re- 
versed. 

AxteU  ft  Rinehart  W.  M.  Bostwlck,  Jr., 
and  D.  H.  Doig,  all  of  Jacksonville,  for  ap- 
peUants.  Frank  L.  Dancy,  of  Jacksonville, 
for  appellees. 

WHITFIELD,  J.  This  appeal  U  from  de- 
crees adjudging  the  equities  to  be  with  the 
complainants,  and  barring  the  equities  of  the 
defendants,  and  decreeing  a  sale  and  distribu- 
tion in  a  salt  to  enforce  an  alleged  i><jortgage 
Uen. 

It  appears  that  in  1902  W.  fl.  H.  Styles 
conveyed  the  land  to  his  wife,  as  the  statute 
(section  24K7,  Gen.  Stats.)  authorized  him  to 
do ;  that  in  1005  the  wife  died,  leaving  the 
husband  and  children;  that  in  1909,  pursu- 
ant to  a  judicial  sale  for  nonpayment  of  city 
taxes,  the  land  was  sold  and  conveyed  to  W. 
H.  H.  Styles ;  that  in  1911  W.  H.  H.  Styles 
took  a  mortgage  lien  on  the  property  from  J. 
A.  Bianco;  tliat  subsequently  in  1911  Bianco 
conveyed  the  land  to  Wm.  Burbridge,  who, 
It  is  alleged,  took  "subject  to  the  mortgage" ; 
that  in  1912  Styles  assigned  the  mortgage 
from  Bianco  to  the  appellee  Ida  M.  Guiuter ; 
that  on  Jnly'2, 1913,  Wm.  Burbridge  conveyed 
the  land  to  W.  H.  H.  Styles,  as  trustee  for 
himself  and  as  guardian  for  his  children; 
that  on  July  2, 1913,  W.  H.  H.  Styles,  as  trus- 
tee for  himself  and  as  guardian  for  his  chil- 
dren, executed  a  mortgage  on  the  property  to 
Farber  Burbridge ;  that  In  August  1913,  the 
appellee  brought  suit  to  enforce  the  lien  as- 
signed to  her  by  Styles,  making  Wm.  Bur- 
bridge and  wife,  Farber  Burliridge,  and  W. 
H.  H.  Styles,  and  his  present  wife,  and  W. 
H.  H.  Styles,  as  guardian  for  his  minor  chll- 
ir&a,  and  also  the  minor  children,  parties 
defendant 

The  appellees  have  no  greater  right  to  a 
lien  than  the  original  mortgagee  W.  H.  H. 
Styles  had.  If  the  conveyance  in  1902  by 
Styles  to  his  wife  carried  to  her  the  benefi- 
cial interest  as  well  as  the  legal  title,  and 
such  beneficial  title  has  not  passed  from  Mrs. 
Styles  or  her  heirs,  the  Uen  claimed  by  the 
appellee  does  not  exclude  the  minor  heirs  of 
Mrs.  Styles,  even  if  the  husband  has  disposed 
of  his  interest  If  W.  H.  H.  Styles  was  a  co- 
tenant  with  his  minor  children  as  heirs  of  the 
wife  and  mother,  the  judicial  sale  to  W.  H.  H. 
Styles  for  the  amount  of  unpaid  taxes  does 
not  of  itself  exclude  the  other  coteuants,  the 
minor  children,  from  participating  in  any 
right  or  title  acquired  by  the  father,  subject 
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io  contrlbutloiis  to  meet  the  tax  payments. 
The  defendant  minor  heirs  of  Mrs.  Styles  are 
entitled  to  have  the  record  show  clearly  that 
their  Interest  In  the  land  has  duly  passed 
from  them  before  they  are  barred,  and  this 
the  record  does  not  show. 

The  bill  of  complaint  does  not  make  Blanca 
the  original  mortgagor,  a  party,  and  does 
not  allege  that  Blanco,  the  original  mort- 
gagor, had  title  to  the  property.  There  Is  an 
allegation  that  in  the  deed  of  conveyance 
from  Bianco  to  Burbridge  "was  a  clause  to 
the  efTect'that  said  conveyance  was  made  sub- 
ject to  the  mortgage."  The  copy  of  the  con- 
veyance from  Blnuco  to  Burbridge,  made  an 
exhibit,  "to  be  taken  as  a  part  of  the  bill  of 
complaint,"  contains  a  clause  that  it  is  "un- 
derstood and  agreed  that  the  grantee  assumes 
the  payment  of  the  indebtedness,"  but  such 
assumption  of  the  debt  by  Burbridge  is  not 
alleged.  Under  the  allegations  of  the  bill, 
a  personal  decree  against  William  Burbridge 
and  his  wife  for  the  debt  is  not  warranted, 
even  though,  on  proper  allegations  and  proofs, 
the  lien  upon  the  land  might  be  enforced  ad- 
versely to  Burbridge  and  his  wife. 

Reversed. 

TATIiOR,  a  J.,  and  SHACKLEFORD, 
COCERELIj,  and  EIXIS,  JJ.,  concur. 


(69  Fla.  27) 

TAMPA  ELECTRIC  CO.  ▼.  CHARLES. 
(Supreme  Court   of   Florida.     Jan.  19,  1915.) 

(Syttahut  iy  the  Court.) 

1.  Appeal  and  Ebbob  ^=3231— Tbial  e=>82— 
Objections  to  Evidence— SurnciENCT. 

"A  party  who  objects  to  evidence  or  the 
competency  of  witnesses  sbonid  state  specificaU 
ly  the  grounds  of  his  objections,  in  order  to  ap- 
prise the  court  and  his  adversary  of  the  precise 
objection  he  intends  to  make.  General  objec- 
tions to  evidence  proposed,  without  stating  tiie 
precise  ground  of  objections,  are  vague  and 
nugatory,  and  are  without  weight  before  an 
appellate  court,  unless  the  evidence  objected  to 
ia  palpably  prejudicial,  improper,  and  inadmissi- 
ble for  any  purpose  or  under  any  circumstanc- 
es, when  a  general  objection  thereto  is  suffi- 
cient" 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J*  1299,  1352 ;  Dec.  Dig.  <S=> 
231;  Trial,  Cent  Dig.  §|  194-210;  Dec,  Dig. 

2.  APPEAt   AND    Ebbob   «=s>1078— Pbesenta- 
TioN  FOB  Review— Admission  of  Evidence. 

In  actions  at  law  the  party  objecting  to 
the  introduction  of  evidence  must  not  only 
state  specifically  the  grounds  of  his  objection 
thereto,  seasonably  except  to  the  ruling  of  the 
court  thereon,  and  base  his  assignment  of  error 
upon  the  objections  as  made  in  the  court  below 
and  upon  the  ruling  thereon,  but  must  argue 
the  assignment  as  made,  in  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4256-4261 ;  Dec  Dig.  «=> 
107&] 

8.  Tbial  «=>83  —  Reception  o»  Evidence  — 

Objection— SuTTiciENCT. 

"Where  the  only  grounds  of  objection  inter- 
posed to  proffered  evidence  were  that  the  'same 
was  immaterial,  irrelevant,   and  not  pertinent 


to  any  issue  made  in  the  pleading,'  such  grounds 
of  objection  are  nroperly  overruled,  unless  the 
evidence  so  objected  to  is  palpably  prejudicial, 
improper,  and  inadmissible  for  any  purpose." 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  193-210;  Dec.  Dig.  «=>83.1 

4.  Appeal  and  Ebrob  iS=s>232,  1078— Scope 
OF  Review— Objection  Below— Aoiossion 
OF  Evidence. 

An  appellate  court  will  consider  only  such 
grounds  of  objection  to  the  admissibility  of  evi- 
dence as  were  made  in  the  court  below,  the 
plaintiff  in  error  being  confined  to  the  specific 
grounds  nf  objection  made  by  him  in  the  trial 
court,  and  only  sych  of  the  grounds  so  made  be- 
low as  are  argued  will  be  considered  by  an  ap- 
pellate court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  J§  1351,  1368.  1426.  1430, 
1431.  4256-4261;  Dec.  Dig.  <&=>232,  1078.] 

6.  Witnesses   $=9287  —  Redibi^ct  Exahina- 

TiON— Scope. 

Testimony  is  admissible  (^  the  redirect  ex- 
amination of  a  witness  which  tends  to  qualify, 
limit,  or  explain  the  testimony  elicited  on  the 
cross-examination  of  such  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Si  930,  1000-1002;  Dec.  Dig.  «=» 
287.] 

Error  to  Circuit  Court,  Hillsborough  Coun- 
ty;  F.  M.  Robles,  Judge. 

Action  by  Lavinla  Charles  against  the 
Tampa  Electric  Company,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Affirmed. 

P.  O.  Knight  and  0.  F.  Thompson,  both  of 
Tampa,  for  plaintiff  In  error.  Zewadski  & 
Nysewander,  of  Tampa,  for  defendant  lo 
error. 

SHACKLEFORD,  J.  The  Tampa  Elec- 
tric Company,  a  corporation,  brings  here  for 
review  a  Judgment  recovered  against  it  by 
Lavinla  Charles  as  damages  for  personal 
injuries,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant  corporation. 

Eleven  errors  are  assigned,  but  only  the 
last  four  are  urged  before  us;  the  plaintift 
in  error  stating  in  its  brief  that  it  relies 
upon  these  assignments  for  reversal  of  the 
Judgment  All  of  such  assignments  are  bas- 
ed upon  the  admission  of  testimony  of  the 
plaintiff  over  the  objections  of  the  defend- 
ant, and  may  conveniently  be  treated  to- 
gether. The  plaintiff  in  her  direct  examina- 
tion, in  response  to  the  question  propounded 
to  her  by  her  counsel,  "What  do  you  do, 
Lfivlnla?"  had  replied  "I  pay  licenses  and 
running  a  rooming  house."  Upon  motion  of 
the  defendant  this  answer  was  stricken  out 
because  the  same  was  "immaterial,  irrele- 
vant, and  incompetent"  The  plaintiff's 
counsel  then  propounded  to  her  the  ques- 
tion, "Whereabouts?"  to  which  the  witness 
answered,  without  objection,  "8.33  Zack 
street"  The  plaintiff  further  testified,  with- 
out objection,  that  prior  to  the  injury  her 
business  was  "washing  and  ironing,  boarding 
two  men,  and  washing  for  two  men,"  and 
that  subsequent  to  the  injury  she  had  not 
been  able  to  carry  on  such  business.     On 
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cross-examination  the  defendant  Interrogated 
the  plaintiff  at  some  length  as  to  her  busi- 
ness of  keeping  a  rooming  house,  washing, 
etc.,  and  as  to  the  income  she  derived  there- 
from. Among  other  things,  it  was  elicited 
that,  prior  to  the  accident  the  plaintiff  was 
occupying  a  house  containing  four  rooms, 
two  of  wMch  she  rented  to  roomers,  and 
that  she  cooked  for  two  men  and  also  took 
In  washing  and  ironing,  while  subsequent 
to  the  accident  she  had  moved  Into  another 
house  containing  10  rooms  and  had  seven 
roomers,  but  no  boarders,  and  took  In  no 
washing.  On  her  redirect  examination,  the 
plaintiff  testified  as  follows: 

"Q.  Lavlnla,  you  say  that  yon  are  keeping  a 
rooming  house  now?  A.  Yes,  sir.  Q.  What 
rent  do  you  pay  for  this  house  each  month? 
A.  Five  dollars  a  week ;  $20.  Q.  Are  you  able 
to  keep  and  carry  on  this  house  yourself?  A. 
No,  sir.  Q.  How  much  do  you  pay  some  one  to 
take  care  of  the  house  for  you?  A.  Three  dol- 
lars and  a  half  a  week. 

"And  thereupon  counsel  for  the  defendant 
then  and  there  objected  to  the  foregoing  qnea- 
tiona  and  the  answers  thereto  with  reference  to 
the  rent  paid  for  the  house,  and  also  to  the  ques- 
tions and  answers  in  reference  to  the  amount 
paid  by  the  plaintiff  for  taking  care  of  the  house, 
and  moved  the  court,  then  and  there,  to  strike 
the  said  testimony  from  the  record,  and  from 
the  consideration  of  the  jury  on  the  following 
grounds,  to  wit:  First,  because  there  is  no  al- 
legation in  the  declaration  of  the  plaintiff  upon 
which  to  base  such  testimony,  and  the  same  is 
therefore  immaterial,  irrelevant,  and  incompe- 
tent testimony  in  the  case. 

"But  the  said  judge  did  then  and  there  over- 
rule the  said  objection  of  the  defendant,  and  did 
then  and  there  deny  the  said  motion  and  refused 
to  strike  the  said  testimony  from  the  record  and 
the  consideration  of  the  jury. 

"And  to  which  ruling  and  judgment  of  the 
court  the  defendant  by  counsel  did  then  and 
there  except. 

"Q.  You  say  yon  pay  $20  a  month  for  your 
house  now?  A.  Yes,  sir.  Q.  And  you  pay  to 
have  your  house  attended  to  $3.50  per  week? 
A.  Yes,  sir.  Q.  That  is  $14  a  month,  is  it? 
A.  Yes,  sir.  -  Q.  What  other  expenses  have 
you?     A,  Lianndry  bill. 

"And  the  said  plaintiff,  further  to  maintain 
the  issues  herein  joined  on  behalf  of  the  plaintiff, 
then  and  there  propounded  to  the  said  witness 
the  following  question,  to  wit :  Q.  Laundry  bill 
for  that  house? 

"And  the  said  witness  did .  then  and  there 
make  answer  to  the  said  question  as  follows,  to 
wit:    A.  Yes,  sir. 

But  to  the  said  question  so  propounded  to 
the  said  witness  and  to  the  answer  aa  given 
there  counsel  for  the  defendant  did  then  and 
there  ohject  on  the  following  ground,  to  wit: 
First,  because  the  said  question  calls  for  and 
the  said  answer  is  immaterial,  irrelevant,  and 
incompetent   testimony. 

"And  the  said  judge  did  then  and  there  sus- 
tain the  said  objection,  and  struck  the  said  ques- 
tion and  ansiver  from  the  record  and  the  con- 
sideration of  the  jury,  and  to  which  ruling  and 
judgment  of  the  court  the  said  plaintiff  did  then 
and  there  object  and  except.  Q.  Lavinia,  are 
you  able  to  do  any  work  in  your  house  now? 
A.  No,  sir.  Q,  Were  yon  prior  to  this  acci- 
dent? A.  Sir?  Q.  Were  you  able  to  do  any 
work  prior  to  this  accident?  A.  No,  sir.  Q. 
Before  the  accident  were  you  able  to  do  your 
work?  A  Yes,  sir;  before  the  accident  I  done 
all  my  work  then." 

[1]  Upon  the  admission  of  this  testimony 
fbe  four  assignments  Insisted  upon  are  predi- 


cated. We  are  of  the  opinion  that  they  have 
not  been  sustained.  In  Hoodless  v.  Jernlgan, 
46  Fla.  213,  35  South.  656,  we  held  as  fol- 
lows: 

"A  party  who  objects  to  evidence  or  the  com- 
petency of  witnesses  should  state  tpecifioalltl 
the  grounds  of  his  objections,  in  order  to  apprise 
the  court  and  his  adversary  of  the  precise  ob- 
jection he  intends  to  make.  General  objections 
to  evidence  proposed,  without  stating  the  precise 
ground  of  objections,  are  vague  and  nugatory, 
and  are  without  weight  before  an  appellate 
court,  unless  the  evidence  objected  to  is  palpably 
prejudicial,  improper,  and  biadmissible  for  any 
purpose  or  under  any  circumstances,  when  the 
general  objection  thereto  Is  sufficient" 

[2-4]  This  court  .cannot  consider  any  ob- 
jections to  the  admissibility  of  evidence,  ex- 
cept such  objections  as  were  made  In  the 
court  below ;  the  plaintiff  In  error  being  con- 
fined to  the  specific  objections  made  In  the 
trial  court. 

In  actions  at  law  the  party  objecting  to  the 
Introduction  of  evidence  must  not  only  state 
specifically  the  grounds  of  his  objections 
thereto,  seasonably  except  to  the  ruling  of 
the  court  thereon,  and  base  his  assignment  of 
error  upon  the  objections  as  made  in  the 
court  below  and  upon  the  ruling  thereon,  but 
must  argue  the  assignment  as  made,  in  this 
court 

We  have  followed  this  holding  in  a  num- 
ber of  subsequent  cases.  See  Brown  v. 
Bowie,  58  Fla.  199,  50  South.  637,  wherein 
we  held  as  follows: 

"Where  the  only  grounds  of  objection  inter- 
posed to  proffered  evidence  were  that  the  'same 
was  immaterial,  irrelevant,  and  not  pertinent 
to  any  issue  made  in  the  pleading,'  such  grounds 
of  objection  are  properly  overruled,  unless  the. 
evidence  so  objected  to  is  palpably  prejudicial, 
improper,  and  inadmissible  for  any  purpose." 

[I]  In  view  of  what  the  defendant  elicited 
from  the  witness  on  the  cross-examination, 
we  cannot  declare  that  the  testimony  brought 
out  on  the  redirect  examination  of  the  wit- 
ness was  "immaterial,  irrelevant,  and  In- 
competent testimony";  therefore  no  error 
has  been  made  to  appear  In  the  rulings  of 
the  trial  court  xipon  which  these  assign- 
ments are  based.  Conceding  the  correctness 
of  the  contention  that  the  allegations  in  the 
declaration  would  not  warrant  the  recovery 
of  money  paid  out  by  the  plaintiff  for  house 
rent  or  for  a  servant  as  elements  of  damage, 
that  of  itself  would  not  sustain  these  assign- 
ments. The  testimony  brought  out  on  the 
redirect  examination  of  the  plaintiff  un- 
doubtedly tends  to  qualify,  limit,  and  ex- 
plain the  testimony  elicited  by  the  defend- 
ant on  the  cross-examination  of  the  witness 
and  was  admissible  for  that  purpose.  See 
Starke  v.  State,  49  Fla.  41,  37  South.  850. 
We  do  not  think  that  there  Is  any  merit  In 
the  further  contention  of  the  plaintiff  tn  er- 
ror that  the  plaintiff  was  not  entitled  to  re- 
cover any  damages  for  the  reason  that  the 
declaration  alleges  that  the  Injuries  sustain- 
ed by  the  defendant  in  error  were  of  a  per- 
manent nature  and  the  proofs  adduced  fall 
to  show  or  establish  such  permanency.    No 
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extended  discasalon  of  tbia  point  Is  neces- 
Bary.  It  foUows  that  the  judgment  must  be 
affirmed. 

TAYLOR,  C.  J.,  and  COCKBKLls  WHIT- 
WIWjD,  and  EIXIS,  JJ.,  concur. 


(«9  Tla.  >7) 

LTLB  v.,  STATE  ex  reL  OALDWBLL  et  al 
(Sapreme  Court  of  Florida.     Feb.  3,  1816.) 

(BylW>ut  h/  (^  Court.) 

1,  ScHoou  AND  School  Distbiots  #s>97— 
Validation  o*  Bonds— Pbocekdinos— Va- 
lidity. 

The  fact  that  no  record  of  the  eatablishment 
of  a  school  subdistrict  is  in  the  o£Sce  of  the  coun- 
ty superintendent  of  pabUc  instruction  is  not  ma- 
terial, in  proceedings  to  validate  bonds  issued  by 
the  school  subdistrict  or  special  tax  school  dis- 
trict under  the  law,  when  the  establishment  in 
fact  of  such  school  district  and  its  definite  boun- 
daries appear. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  !S  224-232;  Dec 
Di«.  «=>97.] 

2.  Schools  and  School  Distbicts  «=»97— Is- 
suance or  Bonds— Atjthoiutt—Constboo- 
HON  or  Statute. 

Under  chapter  6542,  Acts  of  1013  (Comp. 
Laws  1914,  IS  410b-416ggg),  the  authority  there- 
in given  is  properly  conferred  upon  the  county 
hoard  of  public  instruction"  as  recognized  by 
the  Constitution. 

[Ed.  Note.-^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  i;  224-232;  Dec 
Dig.  «=»97.] 

8.  Schools  and  School  Distbicts  «=»97— 
Validation  of  Bonds— Procbdchk. 

Under  the  provisions  of  chapter  6542,  Acts 
of  1913,  the  bonds  to  be  issued  thereunder  by  a 
special  tax  school  district  may  be  validated  in 
the  manner  provided  for  in  chapter  6237,  Laws  of 
Florida  1911  (Comp.  Laws  1914,  i(  2027a- 
20270. 

[Ed.  Mote.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  |t  224-232;  Dec 
Dig.  «=>97.] 

Appeal  from  Circuit  Court,  Suwannee 
County ;  M.  F.  Home,  Judge. 

Proceedings  by  the  State,  on  the  relation 
of  Stafford  Caldwell  and  others,  wherein  W. 
H.  Lyle  intervened.  From  the  decree,  inter- 
vener appeals.    Affirmed. 

H.  E  Carter,  of  Live  Oak,  for  appellant 
Stafford  Caldwell,  of  Live  Oak,  for  appel- 
lees. 

WHITFIELD,  J.  Sections  10  and  11  of  ar- 
ticle 12  of  the  Constitution  are  as  follows: 

"Sec  10.  The  Legislature  majr  provide  for  the 
division  of  any  county  or  counties  into  conveni- 
ent school  districts;  and  for  the  election  bien- 
nially of  three  school  trustees,  who  shall  hold 
their  office  for  two  years,  and  who  shall  have  the 
supervision  of  all  the  schools  within  the  district ; 
and  for  the  levying  and  collection  of  a  district 
school  tax,  for  the  exclusive  use  of  public  free 
schools  within  the  district,  whenever  a  majority 
of  the  qualified  electors  thereof  that  pay  a  tax 
on  real,  or  personal  property  shall  vote  in  favor 
of  such  levy:  Provided,  that  any  tax  authorized 
by  this  section  sh.ill  not  exceed  three  mills  on 
the  doll.ir  in  any  one  year  on  the  taxable  proper- 
ty of  the  district 


"Sec  11.  Any  incorporated  town  or  dty  may 
constitute  a  school  district  The  fond  raised  by 
section  ten  may  be  expended  in  the  district  where 
levied  for  building  or  repairing  school  houses, 
for  the  purchase  of  school  libraries  and  text- 
books, for  salaries  of  teachers,  or  for  other  edn- 
cational  purposes,  so  that  the  distribution  among 
all  the  schools  of  the  district  be  equitable." 

The  statutes  provide  for  the  creation  of 
school  districts  within  the  several  counties. 
See  section  244,  Rev.  SUts.  of  1892,  and  sec- 
tion 399  et  seq.,  Gen.  Stats,  of  1906. 

The  following  was  agreed  to  by  the  Legis- 
lature in  1911  and  adopted  by  the  electors 
in  1912  as  section  17  Of  article  12  of  the 
state  Constitution: 

"Sec  17.  The  Legislature  may  provide  for  spe- 
cial tax  school  districts,  to  issue  bonds  for  the 
exclusive  use  of  public  free  schools  within  any 
such  special  tax  school  district  Whenever  a 
majority  of  the  qualified  electors  thereof,  who 
are  freeholders,  shall  vote  in  favor  of  the  issu- 
ance of  such  bonds.  Whenever  any  such  special 
tax  school  district  has  voted  in  favor  of  the  is- 
suance' of  such  honds,  a  tax  not  to  exceed  five 
mills  on  the  dollar,  in  any  one  year,  on  the  tax- 
able property  within  the  district  voting  for  the 
issue  of  bonds  shall  be  levied  in  accordance 
with  law  providing  for  the  levying  of  taxes,  to 
become  a  fund  for  the  payment  of  the  interest 
and  redemption  of  such  bonds."  Acts  1911,  page 
934. 

Chapter  6S42,  Acts  of  1918,  authorizes  spe- 
cial tax  school  districts  to  issue  bonds  for 
the  exclusive  use  of  public  free  schools  with- 
in such  special  tax  school  districts  upon 
taking  prescribed  action,  and  the  same  chap- 
ter provides  that: 

"When  any  special  tax  school  district  shall 
have  authorized  and  issued  bonds  in  the  manner 
provided  for  under  the  terms  of  this  act,  such 
bonds  shall  be  subject  to  validation  in  the  man- 
ner provided  for  in  chapter  6237,  Laws  of  Flor- 
ida, approved  June  3,  1911,  and  any  amendatory 
acts  thereto." 

Chapter  6237,  Acts  of  1911,  prescribes  a 
procedure  in  the  circuit  courts  for  validating 
bonds  Issued  by  counties  and  municipalities, 
giving  to  any  citizen  of  Florida,  resident  in 
such  county  or  municipality  issuing  bonds, 
the  right  to  become  a  party  to  the  validat- 
ing proceedings,  and  if  dissatisfied  with  the 
decree  of  the  court  validating  the  bonds  to 
take  an  appeal  as  in  chancery  cases. 

In  proceedings  where  the  appellant,  a  citi- 
zen of  Florida  and  a  resident  taxpayer  of 
the  district,  was  made  a  party  as  interven- 
er, bonds  in  the  amount  of  $70,000  issued  by 
special  tax  school  district  No.  1  of  Suwannee 
county,  Fla.,  were  validated,  and  on  appeal 
taken  by  the  Intervener  it  is  contended  that 
the  court  erred  in  validating  the  bonds  be- 
cause: (1)  There  Is  no  record  in  the  office 
of  the  superintendent  of  public  instruction 
of  Suwannee  county  that  said  siiecial  tax 
school  district  No.  1  of  Suwannee  county, 
Fla.,  was  ever  created  and  established  ac- 
cording to  law;  (2)  the  bond  election  was 
under  chapter  6542,  Acts  of  1913,  called  by 
the  "county  board  of  public  instruction," 
whereas  section  341  of  the  General  Statutes 
provides  for  a  "board  of  public  Instruction 
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for"  each  county;  0)  chapter  6237,  Acts  of 
1911,  provides  for  the  validation  only  of 
bonds  issued  by  "counties  and  municipali- 
ties," which  does  not  Include  school  districts. 

[1]  The  pleadings  and  the  agreed  state- 
ment of  facts  and  the  decree  in  the  cause 
'show  that  Q>eclal  tax  school  district  No.  1, 
Suwannee  county,  Fla.,  comprising  sections 
13,  14,  16,  22,  2S,  24,  25,  26,  and  27,  town- 
ship 2  south,  range  13  east,  all  in  Suwannee 
county,  Fla.,  was  regularly  established  and 
created  in  the  year  1894  as  a  school  subdls- 
trict  under  the  law,  and  has  continued  to 
exist  since  said  date  as  a  school  district, 
and  Is  a  legally  existing  special  tax  school 
district  under  the  laws  of  Florida.  Under 
these  circumstances  the  fact  that  no  record 
of  the  establishment  of  the  school  district 
is  In  the  office  of  the  county  superintendent 
of  public  instruction  is  not  material  here. 
If  the  record  has  been  lost  or  destroyed,  It 
may  be  re-established  under  the  provisions 
of  the  statute  on  that  subject 

[2]  As  the  Ck>nstltutlon,  in  section  9  of 
article  12,  expressly  contemplates  the  crea- 
tion and  existence  of  a  "county  board  of 
public  instruction"  in  each  county,  the  terms 
of  section  341  of  the  General  Statutes,  con- 
stituting "the  board  of  public  instruction  for 

the  county  of  ,  state  of  Florida"  a 

t)ody  corporate,  do  not  affect  the  powers  of 
such  board  as  referred  to  in  chapter  6542, 
Acts  of  1913,  by  the  proper  constitutional 
designation  of  "county  board  of  public  in- 
struction." 

[3]  Section  18  of  chapter  6642,  under 
which  the  bonds  were  issued  by  the  special 
tax  school  district,  expressly  provides  that 
"such  bonds  shall  be  subject  to  validation 
in  the  manner  provided  for  in  chapter  6237, 
liBWs  of  Florida";  therefore  it  Is  quite  Im- 
material whether  the  terms  of  the  latter 
chapter  cover  special  tax  school  district 
bonds. 

Decree  affirmed. 

TATLOB,  C.  J.,  and  SHACELE3F0RD, 
COCKBBLL,  and  ELLIS,  JJ.,  concur. 


(69  Fla.  93) 

OEOROIA  SOUTHERN  &  F.  RY.  CO.  v. 

RUFF. 

(Supreme  Court  of  Florida.    Feb.  8,  1915.) 

(Byttahiu  iy  the  Court.) 
1,  Affeai.  and  Ebbob  4s»1026  —  Harmlxss 

EkBOB— NONPBKJUDICIAL    TLVLIVQB. 

Where  the  trial  court  has  refused  to  grant 
a  new  trial  In  a  case,  the  appellate  court  will  not 
rererae  the  judgment  or  grant  a  new  trial  for 
errors  in  rulings  upon  the  admission  or  rejection 
of  evidence,  or  for  errors  in  giving  or  refusing 
charges,  or  for  errors  in  any  other  matter  of 
proceidure  or  practice,  unless  it  shall  appear 
to  the  court  from  a  consideration  of  the  entire 
cause  that  such  errors  injuriously  affect  sub- 
stantial rights  of  the  complaining  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  4029.  4030;  Dec.  Dig.  «=> 
1026.1 


2.  AppEAi  AND  Ebbob  «=»1001  —  Vebdict — 

Evidence. 

'  A  judgment  will  not  be  reversed  or  a  new 
trial  granted  by  the  appellate  court  on  the 
ground  that  the  verdict  is  not  sustained  by  the 
evidence,  where  the  trial  court  has  refused  a 
new  trial  on  that  ground,  unless.it  appears  that 
upon  the  whole  evidence  the  verdict  is  clearly 
wrong,  or  not  in  accord  with  the  law  and  the 
evidence,  or  that  the  jury  were  not  governed  by 
the  evidence  in  making  their  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3922,  3928-3934 ;  Dec.  Dig. 
«=>1001.] 

3.  New  Tbiai.  «=»154  —  Moteon  —  Right  to 

W^THDBAW. 

The   trial   court  has   authority  to   permit 
plaintiff  to  withdraw  a  motion  for  a  new  trial. 
[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  gg  312,  313 ;  Dec.  Dig.  <S=154.] 

Error  to  Circuit  Court,  Columbia  County; 
M.  F.  Home,  Judge. 

Action  by  Theola  Ruff  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

J.  B.  Futch,  of  Starke,  for  plaintiff  in  er- 
ror. A  H.  King,  of  Jacksonville,  and  Cone 
&  Chapman,  of  Lake  City,  for  defendant  in 
error. 

WHITFIELD,  J.  On  a  former  writ  of  er- 
ror herein  an  order  was  affirmed  granting  a 
new  trial  on  a  verdict  for  the  plaintiff  for 
$25,000  damages  in  an  action  for  personal 
injuries  brought  against  the  railroad  com- 
pany. Ruff  V.  Georgia  Southern  &  Florida 
Ry.  Co.,  67  Fla.  224,  64  South.  782. 

At  the  subsequent  trial  verdict  and  Judg- 
ment were  rendered  for  the  plaintiff  in  $10,- 
000,  and  the  defendant  took  writ  of  error.  It 
is  now  contended  on  speciflc  assignments  of 
error  that  the  trial  court  erred  in  rulings 
admitting  and  rejecting  testimony,  in  giv- 
ing and  refusing  charges,  in  denying  the  de- 
fendant's motion  for  a  new  trial,  and  "in 
refusing  to  order  a  new  trial  upon  the  mo- 
tion of  the  plaintiff  for  a  new  trial,  when  in 
open  court  the  defendant  agreed,  consented, 
and  requested  the  court  to  grant  the  said 
motion,  and  to  order  a  new  trial." 

[1 , 2]  Where  the  trial  court  has  refused 
to  grant  a  new  trial  in  a  case,  the  appellate 
court  will  not  reverse  the  Judgment  or  grant 
a  new  trial  for  errors  in  rulings  upon  the 
admission  or  rejection  of  evidence,  or  for 
errors  in  giving  or  refusing  charges,  or  for 
errors  in  any  other  matter  of  procedure  or 
practice,  unless  it  shall  appear  to  the  court 
from  a  consideration  of  the  entire  cause  that 
such  errors  injuriously  affect  substantial 
rights  of  the  complaining  party.  Nor  will 
a  Judgment  be  reversed  or  a  new  trial  grant- 
ed on  the  ground  that  the  verdict  is  not  sus- 
tained by  the  evidence,  where  the  trial  court 
has  refused  a  new  trial  on  that  ground,  un- 
less it  appears  that  upon  the  whole  evidence 
the  verdict  is  clearly  wrong  or  not  in  ac- 
cord with  the  law  and  the  evidence,  or  that 
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fbe  Jury  were  not  governed  by  the  evidence 
In  making  their  finding.  With  this  principle 
In  view,  a  full  consideration  of  all  the  as- 
signments of  error  made  on  matters  of  proce- 
dure discloses  the  futility  of  a  detailed  dis- 
cussion of  asserted  errors.  There  is  ample 
evidence  of  a  defective  traclt,  which,  If  be- 
lieved by  the  jdry,  would  legally  sustain  a 
finding  of  liability  on  the  part  of  the  defend- 
ant railroad  company  for  compensatory 
damages  growing  out  of  injury  to  the  plain- 
tiff, a  passenger  on  one  of  its  trains,  caused 
by  alleged  "negligence  and  carelessness  of 
the  defendant'  in  the  running  of  said  train," 
whereby  the  train  was  "derailed  and  wreck- 
ed." There  was  consequently  no  harm,  if 
error,  in  sustaining  an  objection  to  a  question 
to  elicit  an  opinion  as  to  whether  there  was 
any  reason  why  the  heavy  engine  of  the  train 
should  not  have  been  run  over  the  track. 
Likewise,  as  there  is  evidence  legally  suffi- 
cient to  support  the  amount  of  damages 
awarded,  errors,  If  any.  In  admitting  or  ex- 
dndlng  particular  items  of  evidence  relating 
to  or  affecting  the  amount  of  the  recoverable 
damages  are  not  harmful  to  the  plaintiff  In 
error,  since,  on  the  whole  evidence,  the  ver^ 
diet  is  not  clearly  wrong.  There  is  evidence 
of  a  i)ermanent  injury  to  the  plaintiff  as  a 
proximate  result  of  the  defendant's  negli- 
gence; therefore,  as  stated  in  the  former 
opinion,  the  life  expectancy  of  the  plaintiff 
was  a  pertinent  fact  in  issue.  Mortuary 
tables  in  common  use  showing  computed 
life  expectancies  of  persons  at  stated  ages 
may  be  shown  in  evidence,  and  the  physical 
condition  and  general  health  of  the  particu- 
lar person  to  wbldi  the  table  is  applicable 
may  also  be  shown;  the  probative  force  of 
all  to  be  determined  primarily  by  the  Jury. 
There  was  apparently  no  abuse  of  discre- 
tion in  admitting  testimony  as  to  mortuary 
tables;  there  being  much  evidence  as  to  the 
plaintiff's  general  physical  condition  to  be 
considered  by  the  Jury,  in  accordance  with 
charges  relating  thereto. 

The  declaration  alleges  negligence  of  the 
defendant  "in  the  running  of  Its  train,  and 
no  barm  could  have  resulted  from  a  recita- 
tion in  a  charge  to  the  Jury  that  the  plain- 
tiff alleges  negligence  of  the  defendant  "in 
the  running  and  operation  of"  the  train. 

In  the  former  opinion  it  was  held  that 
evidence  "as  to  the  plaintiff's  loss  of  earn- 
ing capacity  as  a  school  teacher  as  a  .proxi- 
mate result  of  the  Injury  was  admissible," 
and  charges  having  proper  reference  to  such 
evidence  cannot  avail,  aa  b^ng  error. 


There  was  evidence  admitted  without  ob- 
jection that  medicine  was  given  to  the  plain- 
tiff by  the  defendant's  surgeon  soon  after  the 
Injury,  and  that  the  medicine  made  her  nerv- 
ous. An  entire  paragraph  of  a  charge  stat- 
ing a  number  of  matters  to  be  considered  in 
determining  the  amount  of  damages,  if  the 
plaintiff  is  to  recover,  was  excepted  to  In  the 
motion  for  a  new  trial;  and  It  Is  contended 
that  the  portion  of  the  paragraph  excepted 
to  instructing  the  Jury  that  they  might  take 
into  consideration  "the  effect  of  any  drag, 
opiate,  or  papine  given  her"  was  harmful 
error,  since  such  an  element  of  injury  was 
not  put  in  Issue  by  the  pleadings,  and  the 
reference  to  the  drugs  was  calculated  to  prej- 
udice the  Jury  against  the  defendant  The 
objectionable  reference  in  the  charge  to  the 
effect  of  drugs  used  was  one  of  a  number  of 
items  contained  in  a  single  paragraph,  which 
paragraph  was  excepted  to  as  an  entirety, 
and  only  in  the  motion  for  a  new  trial  It 
was  not  called  to  the  attention  of  the  trial 
court  when  the  charge  was  given,  and  no 
correcting  charge  was  requested.  As  the 
evidence  is  legally  sufficient  to  sustain  the 
amount  of  the  verdict  without  reference  to 
the  effect  of  the  medicine  on  the  plaintiff 
below,  no  harm  reasonable  could  have  result- 
ed to,  the  defendant  from  the  portion  of  the 
charge  complained  of. 

[3]  After  verdict  the  plaintiff  moved  for  a 
new  trial  on  the  ground  that  the  award  Is 
inadequate!.  The  deftndant  consented  to 
the  granting  of  a  new  trial.  The  Judge  stat- 
ed that,  if  both  parties  asked  for  a  new  trial, 
he  would  grant  it.  Thereupon  plaintiff  asked 
leave  to  withdraw  her  motion  for  new  trial 
on  six  {^rounds.  This  application  was  grant- 
ed over  defendant's  objection.  A  motion  for 
new  trial  was  then  made  by  the  defendant, 
which  was  denied.  The  court  had  authority 
to  permit  the  plaintiff  to  withdraw  her  mo- 
tion for  a  new  trial,  and  no  abuse  of  discre- 
tion or  of  authority  In  doing  so  Is  shown. 
A  new  trial  was  not,  in  fact,  granted,  but 
it  was  expressly  denied  by  a  subsequent  or- 
der duly  made. 

It  does  not  appear  upon  the  whole  evi- 
dence that  the  verdict  does  not  accord  there- 
with, and,  no  material  and  harmful  error  of 
law  or  of  procedure  appearing,  the  Judgment 
based  on  a  second  verdict  for  the  plaintiff  is 
affirmed. 

TAYLOR,  a  J.,  and  SHACKLBFOBD, 
COCKRELL,  and  ELLI8,  JJ.,  concur. 
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JONES  ▼.  R.  L.  POLE  &  CO.  et  aL    (No.  9S5.) 

(Supreme  Court  of  Alabama.     Jan.  14,  1916. 
Rehearing  Denied  Feb.  4.  1916.) 

1.  LiBSL    AND    SLANDBB   «=»6   —   IlCPUTATION 

That  White  Woman  is  Oolobbd. 

Whether  to  publish  of  a  white  woman  that 
■he  is  colored  is  libelous  depends  on  circumstanc- 
es, for  the  publication  imputes  no  crime  or  mis- 
conduct, nor  mental,  moral,  or  physical  fault, 
for  which  one  may  be  Justly  held  acGoontable  to 
public  opinion. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Blander,  Cent.  Dig.  |S  3-16;    Dec.  Dig.  «=s>6.} 

2.  LiBBi,  and  Slardkb  «s»104— AcnoHB  roB 
LiBEIr— Mauob— ISTIDBNOB  TO  Rbbtjt. 

A  publisher  of  a  city  directory  may,  when 
sued  for  libel  because  stating  in  the  directory 
that  a  white  womsn  is  colored,  show  that  the 
statement  was  made  by  mistake  of  the  printer 
hired  to  print  the  directory,  and  that  on  the  dis- 
covery of  the  error  it  was  corrected,  and  thereby 
rebut  the  presumption  of  malice  arising  from  the 
publication  of  matter  in  its  nature  calculated  to 
defame  and  injure  another,  though  not  neces- 
sarily libelous. 

[Eld.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ii  284-291;   Dec.  Dig.  <8=> 

8.  Libel  and  Slandeb  <S=>12S— Actions  fob 
Libel  —  Malice  —  Evidence  —  QuEanoN 
tob  Jubt. 

Where,  in  an  action  for  libel  based  on  the 
publication  in  a  city  directory  that  a  white 
woman  was  colored,  the  publisher  of  the  direc- 
tory showed  that  the  statement  that  plaintiff 
was  colored  was  made  by  the  mistake  of  the 
printer  hired  to  print  the  directory,  and  that  the 
error  was  corrected  on  its  discovery,  the  court 
properly  submitted  the  case  to  the  Jury. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  tS  35&-364 ;  Dec.  Dig.  «=> 
123.] 

Appeal  from  City  Court  of  Birmingham; 
C.  W.  Fergaaon,  Judge. 

Action  by  Mary  A.  Jones  against  R.  L. 
Polk  &  Co.  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

Burgln,  Jenkins  &  Brown,  of  Birmingham, 
for  appellant  Smith  It  Wilkinson,  of  Bir- 
mingham, for  appellees. 

SATRB,  J.  Appellant  sued  appellee  in  an 
action  of  libel  for  that  appellee  falsely,  ma- 
liciously, and  with  Intent  to  defame  her,  pub- 
lished of  and  concerning  her  in  a  book  known 
as  "Selma  City  Directory"  that  appellant  was 
a  colored  person,  etc.  The  proof  was  that  on 
page  180  of  the  directory  printed  by  appellee 
appellant's  name  was  printed  with  an  aster- 
isk before  It  On  page  87  of  the  same  book 
It  was  shown  that  an  asterisk  before  a  name 
denoted  that  the  person  named  was  colored. 
Appellant's  name  was  printed  in  the  same 
column  with  a  dozen  or  more  Joneses,  some 
of  whom  were  properly  designated  as  colored. 
Appellant  Is  of  pure  Caucasian  decent. 

[1]  The  general  statement  that  a  person  Is 
"colored"  Imputes  no  crime,  no  misconduct, 
no  mental,  moral,  or  physical  fault  for  which 
one  may  be  Justly  held  accountable  to  public 
opinion;  and  yet  In  the  i)ecullar  social  con- 
ditions   prevailing    in'  this   Jurisdiction,    to 


publish  of  and  concerning  a  white  woman 
that  she  is  colored,  meaning  that  she  Is  a  ne- 
gro, or  has  negro  blood  In  her  veins,  is  libel- 
ous within  the  definlticm  of  libel  commonly 
found  In  the  books.  Flood  t.  News  &  Courier 
Co.,  71  S.  C.  112,  60  S.  B.  637,  4  Ann.  Cas. 
685.  Whether,  then,  such  a  publication  is  li- 
belous in  any  particular  case  depends  upon 
circumstances.  Here  then  is  room  for  Inno- 
cent mistakes. 

[2, 3]  Appellee  offered  evidence  that  this 
asterisk  got  in  front  of  appellant's  name  by 
mistake  of  the  printer  hired  by  It  to  print  Its 
directory,  and  that  immediately  upon  discov- 
ery of  the  error  it  was  corrected,  and  on  this 
evidence,  under  the  charge  of  the  court  stat- 
ing the  law  of  the  case,  the  Jury  acaultted 
appellee.  Appellee's  evidence  made  a  case  on 
which  it  was  proper  to  leave  It  to  the  Jury 
to  find  whether  appellee's  publication  came 
within  the  saving  of  the  following  principle 
of  the  law  of  libel:  The  publisher  of  jnatter, 
In  Its  nature  calculated  to  defame  and  in- 
jure another,  but  not  necessarily  libelous, 
must  be  presumed  to  have  Intended  to  do  that 
which  the  publication  Is  calculated  to  bring 
about  and  so  must  be  presumed  to  have 
made  the  publication  with  malice,  unless  he 
can  show  the  contrary;  and  it  la  for  blm  to 
show  the  contrary.  In  other  words,  appellee 
was  properly  allowed  to  acquit  Itself  by  satis- 
fying the  Jury  that  It  made  the  publication 
complained  of  neither  recklessly  nor  with 
knowledge  that  the  same  was  libelous. 
Smith  V.  Ashley,  U  Mete.  (Mass.)  367,  46  Am. 
Dec.  216.  In  Flood  v.  News  &  Courier  Co., 
supra,  the  majority  of  the  court  held  good  the 
complaint  In  a  similar  case  on  the  ground 
that  It  charged  that  the  publication  was  will- 
ful and  malicious,  thus  In  effect  as  we  con- 
ceive, acting  upon  the  view  above  expressed. 
The  general  charge  requested  by  appellant 
was  properly  refused,  leaving  the  case  to  be 
decided  by  the  Jury,  and,  that  ruling  ccmstl- 
tuting  the  single  assignment  of  error,  the 
Judgment  most  be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLBLLAN  and 
GARDNER,  JJ.,  concur. 
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(Supreme  Court  of  Alabama.     Dec.  17,  1914. 
Rehearing  Denied  Jan.  21,  1916J 

1.  Cbixinal  Law  «=>1116— Appeal— Ques- 
tions Pbesentbd  fob  Review  —  Puba  nr 
Abatsuent. 

Alleged  error  in  failure  to  dispose  of  de- 
fendant's plea  in  abatement  before  trial  on  the 
merits  cannot  be  considered,  where  no  such 
plea  is  in  the  record ;  the  only  indication  there- 
of being  a  recital  that  one  was  interred  and 
made  before  a  prior  trial,  and  there  being  no  in- 
dication that  the  plea  was  insisted  on. 

[Ed.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  S  2924 ;  Dec.  Dig.  <8=>1116.] 
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2.  CsnanAi.  Law  ^=31166%  —  Appeai.  — 
Habuless  Ebbob— Ruling  ab  to  Speoiai. 
Venire. 

Where  defendant  was  acquitted  of  mur- 
der in  the  first  degree,  and  convicted  of  murder 
in  the  second  degree,  and  on  reversal  it  was 
properly  recorded  as  a  capital  case  until  de- 
fendant interposed  plea  of  former  jeopardy, 
after  which  it  was  not  a  capital  case,  and  he 
was  not  entitled  to  a  special  venire,  error  in 
giving  him  the  special  venire  from  which  to 
select  the  jury  was  harmless  under  rule  of 
Supreme  Court  No.  45  (175  Ala.  xxi,  61  So.  Ix). 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  {{  3114-8128;  Dec.  Dig.  <S=» 
1166%.] 

3.  Cbimiwal  Law  «=s>789  —  Instructions  — 
Chabacteb— Reasonable  Doubt. 

An  instruction  that  defendant's  good  char- 
acter "alone,"  when  taken  in  connection  with 
all  the  other  evidence  in  the  case,  will  generate 
a  reasonable  doubt  of  defendant's  gnllt,  waa 
misleading  by  use  of  the  word  "alone." 

[Ed.  Note.— For  other  cases,  se6  Criminal 
Law,  Cent  Dig.  Jg  1846-1849,  1851, 1880,  1904- 
1922,  1960,  1967;  Dec.  Dig.  <S=>789.] 

4.  CBiiiiNAL  Law  «=»776  —  Instructions — 
Character. 

An  instruction  that  the  good  character  of 
defendant  established  by  the  evidence  in  the  case 
to  your  satisfaction  may  be  sufficient  to  author- 
ize an  acquittal  was  erroneous,  as  pretermitting 
proof  of  good  character  in  connection  with  other 
evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1838-1845;  Dec.  Dig.  «=> 
776.] 

5.  Criminal  Law  «=»829— Instructions  Gov- 
EBED  BT  Those  Given. 

Defendant  could  not  complain  of  refusal 
of  requested  instructions  on  character,  fully 
covered  by  other  instructions  given  at  his  re- 
quest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011;  Dec.  Dig.  <9=829.] 

6.  Criminal  Law  <g=>811  —  Instructions — 
Chabacteb— Singling  out  Evidence. 

An  instruction  that  under  the  uncontra- 
dicted evidence,  defendant  was  a  man  of  general 
good  character  was  defective,  as  singling  out 
evidence  and  stating  a  fact  and  not  a  rule. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1787,  1969-1972 ;  Dec.  Dig. 
<8=5>811.] 

7.  Homicide  iS=»300  —  Instbuctionb  —  SelF' 
Defense. 

The  court  properly  refused  defendant's  re- 
quested instruction  that  defendant  is  not  al- 
lowed to  swear  or  to  introduce  testimony  other 
than  the  facts  to  show  that  he  had  reasonable 
grounds  to  apprehend  danger  at  the  hands  of 
deceased  at  the  time  he  fired  the  fatal  shot,  and 
therefore  the  jury  are  authorized  from  all  the 
facts  and  circumstances  in  this  case,  and  from 
their  common  knowledge  of  human  affairs,  to 
determine  from  all  the  facts  and  circumstances 
proven,  including  the  conduct  of  the  parties  as 
shown  by  the  testimony  and  other  material  facts 
■hown  by  the  evidence,  whether  or  not  at  the 
time  he  fired  the  fatal  shot  he  had  reason  to 
apprehend  an  attack  by  deceased,  or  had  reason 
to  apprehend  danger  to  his  life,  or  great  bodily 
harm  at  the  hands  of  deceased. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  614,  616-620,  622-630 ;  Dec  Dig. 
«=»300.] 

8.  HoMiciDB  4=9800  — Instbuctionb  — Self- 
defense. 

An  instruction  that  under  the  facts  in  this 
case,  defendant  was  under  no  obligation  or  du- 
ty, as  a  matter  of  law,  to  retreat  but  had  the 


right  to  stand  his  ground,  and,  if  free  from 
fault  in  bringing  on  the  difficulty,  and  if  from 
all  the  evidence  you  believe  that  from  the  con- 
duct of  deceased  he  was  reasonably  impressed 
with  an  honest  and  reasonable  belief  that  de- 
ceased was  about  to  shoot  him  and  kill  him, 
or  to  do  him  great  bodily  harm,  he  would  have 
the  right  to  defend  himself  even  to  the  taking  of 
the  life  of  deceased,  and  in  so  doing  would  be 
innocent  of  any  violation  of  the  law,  was  bad, 
for  relieving  defendant,  as  a  matter  of  law, 
of  the  duty  to  retreat:  the  killing  not  occur- 
ring at  a  place  where  defendant  was  under  no 
duty  to  retreat 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  614,  616-620,  622-630;  Dec.  Dig. 
<S=»300.] 

9.  Cbiicinal  Law  «=>814  —  Instructions  — 
Application  to  Evidence. 

A  requested  instruction  on  self-defense  on 
the  theory  that  defendant  was  not  obliged  to 
retreat  because  the  attack  was  at  his  place  of 
business  was  erroneous,  where  the  attack  did 
not,  in  fact,  occur  there. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (i  1821,  1833,  1839,  1860,  1865, 
1883,  1890,  1924,  1979-1985,  1987;  Dec.  Dig. 
«=>814.] 

10.  Homicide  «=»300  — iNSTBOonoiro— Sei^- 
Defensb. 

A  requested  instruction  that  from  all  the 
facts  and  circumstances  as  they  reasonably  ap- 
pear to  defendant  at  the  time  of  the  fatal  dif- 
ficulty, there  was  danger  either  real  or  appar- 
ent to  him  at  the  hands  of  deceased  immediately 
before  he  was  shot,  and  if  yon  believe  from  the 
evidence  that  defendant  was  free  from  fault  in 
bringing  on  the  difficulty,  then  I  charge  you, 
as  a  matter  of  law,  that  defendant  had  a  right 
to  act  on  appearances,  even  though  yon  may 
further  believe  from  the  evidence  that  as  a 
matter  of  fact,  the  appearance  of  danger  was 
not  real,  but  only  apparent  was  bad,  as  preter- 
mitting a  bona  nde  belief  by  defendant  that  he 
was  in  danger. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §g  614,  616-620,  622-630;  Dec  Dig. 
«=»300.] 

11.  Homicide  «=»300  —  SELr-DitrcNSB  —  In- 
structions. 

A  requested  instruction  was  erroneous 
which  not  merely  invoked  the  idea  that  defend- 
ant need  not  retreat  if  he  could  not  do  so  with- 
out increasing  his  peril,  but  authorized  him  to 
stand  bis  ground  and  defend  himself  with  force, 
whether  or  not  be  was  at  fault  in  bringing  on 
the  difficulty. 

[Ed.  Note. — For  other  cases,  see  Homicide^ 
Cent  Dig.  |S  614,  616-620,  622-630;  Dec  Dig. 
<e=>300.] 

12.  Criminal  Law  iS=>759  — Instbuctions  — 
Malice— Invading  Pbovinck  or  Jury. 

A  requested  instruction  that,  where  the  at- 
tending circumstances  of  the  killing  are  shown 
in  detail,  if  some  of  the  circumstances  tend  to 
disprove  the  presence  of  purpose  to  kill,  the 
mere  fact  that  death  was  caused  by  the  use  of  a 
deadly  weapon  does  not  raise  the  presnmptioo 
of  malice,  but  the  question  of  whether  or  not 
malice  existed  must  be  determined  from  all  the 
facts  and  circumstances  in  the  case,  invaded  the 
province  of  the  jury,   and  was  misleading. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  1737,  1738,  1780-1783; 
Dec.  Dig.  <8=>7S9.] 

13.  Homicide  «=>286  —  Instbuctions  —  Mal- 
ice. 

The  court  properly  refused,  as  argumenta- 
tive and  misleading,  requested  instructions  that 
malice  is  a  condition  of  mind  which  shows  a 
heart   regardless   of    social   duties  and    htally 
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bent  on  mischief,  the  existence  of  which  la  in- 
ferred from  acts  committed  or  words  spoken, 
and  it  consists  of  the  dictates  of  a  wicked,  de- 
praved, and  malignant  heart  and  a  corrupt  mo- 
tive ;  malice  means  an  intent  to  do  such  bodily 
harm  as  may  produce  death,  without  mitigating 
facts  or  justifying  circumstances,  or  a  formed 
design  to  do  such  mischief  as  may  endanger  life, 
or  aa  intent  of  the  mind  and.  heart  which 
prompts  the  doing  of  a  wrongful  act  without 
jnstincation,  fraud,  or  excuse,  in  the  absence  of 
anything  which  reduces  the  grade  of  the  crime; 
malice  means  that  condition  of  the  mind  which 
prompts  one  person  to  take  the  life  of  another 
person  without  just  cause  or  justification,  sig- 
nifying a  heart  regardless  of  social  duties  and 
fatally  bent  npon  mischief. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  886-691 ;  Dec  Dig.  «=>286. 

14.  HoKiciDK  «=>300  —  Skw-Dekbn8B  —  Ih- 
BXBUcnoNS— Pbovokiro  DnnOTILTY. 

A.  requested  instruction  that  the  btirden  is 
on  the  state  to  show  that  defendant  was  not 
free  from  fault  in  provoking  or  encouraging  the 
fatal  difficulty,  if  defendant  has  shown  that  the 
killing  was  done  by  defendant  when  he  was 
apparently  in  imminent  danger  to  his  own  life 
from  which  there  was  no  reasonable  mode  or 
escape  without  increasing  the  danger,  was  prop- 
erly refused,  as  pretermitting  the  necessary  re- 
quirement that  defendant  must  entertain  a  rea- 
sonable or  bona  fide  belief  that  he  was  in  dan- 
ger. 

[E!d.  Note.— For  -other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-«30;  Dec.  Die. 
«=>300.] 

Appeal  from  Criminal  Court,  -Jefferson 
County;  William  E.  Fort,  Judge. 

George  De  Wyre  was  convicted  of  murder 
In  tbe  second  degree,  and  sentenced  to  '35 
years  in  tbe  penitentiary,  and  be  appeals. 
Affirmed. 

Tbe  following  charges  were  refused  to  de- 
fendant: 

(16)  Defendant's  good  character  alone,  when 
taken  in  connection  with  all  the  other  evidence 
in  the  case,  if  proven  to  your  satisfaction,  may 
generate  a  reasonable  doubt  of  defendant's  guilt, 
and  demand  an  acquittal  at  your  hands. 

(17)  The  good  character  of  defendant,  if  es- 
tablished by  the  evidence  in  this  case  to  your 
satisfaction,  may  be  sufficient  to  authorise  an 
acquittal. 

(40)  Under  the  uncontradicted  evidence  In 
this  case,  tbe  defendant  is  a  man  of  general  good 
character. 

(41)  Same  as  40. 

(22)  Defendant  is  not  allowed  to  swear  or  to 
introduce  testimony  other  than  the  facts  to 
show  that  he  had  reasonable  grounds  to  appre- 
hend danger  at  the  hands  of  deceased  at  the 
time  he  fired  the  fatal  shot,  and  therefore  the 
jury  are  authorized  from  all  the  facts  and  cir- 
cnmstances  in  this  case,  and  from  their  common 
knowledge  of  human  affairs  to  determine  from 
all  the  facts  and  circumstances  proven,  includ- 
ing the  conduct  of  the  parties  as  shown  by  the 
testimony  and  other  material  facts  shown  by 
the  evidence,  whether  or  not  at  the  time  he  fired 
the  fatal  shot  he  had  reason  to  apprehend  an 
attack  by  deceased,  or  had  reason  to  apprehend 
danger  to  his  life,  or  great  bodily  barm  at  tbe 
hands  of  deceased. 

(23)  I  charge  yon  that  the  law  does  not  re- 
quire a  defendant  to  retreat  if  attacked  at  his 
place  of  employment,  and.  if  he  was  so  attacked, 
or  was  about  to  be  so  attacked,  be  coald  defend 
himself  with  such  force  as  was  reasonable  and 
proper  under  all  circumstances  of  the  case  pro- 


vided be  was  free  from  fault  In  bringing  on  the 
difficulty. 

(24)  Under  tbe  facts  in  this  case,  defendant 
was  under  no  obligation  or  duty,  as  a  matter  of 
law,  to  retreat,  but  had  the  right  to  stand  his 
ground,  and,  if  free  from  fault  in  bringing  on 
the  difficulty,  and  if  from  all  the  evidence  you 
believe  that  from  the  conduct  of  deceased  he 
was  reasonably  impressed  with  an  honest  and 
reasonable  belief  that  deceased  was  about  to 
shoot  him  and  kill  him,  or  to  do  him  great  bodi- 
ly harm,  he  would  have  the  right  to  defend ' 
himself,  even  to  the  taking  of  Uie  life  of  de- 
ceased, and  in  so  doing  would  be  innocent  of 
any  violation  of  the  law. 

P2S)  From  all  the  facts  .and  circumstances  as 
they  reasonably  appear  to  defendant  at  the  time 
of  the  fatal  dlfficnlty,  thtr*  was  danger  either 
real  or  apparent  to  him  at  tbe  liands  of  deceased 
immediatcQy  before  he  was  shot,  and,  if  yon 
believe  from  the  evidence  that  defendant  was 
free  from  fault  in  bringing  on  the  difficulty, 
then  I  charge  you,  as  a  matter  of  law,  that  de- 
fendant bad  a  right  to  act  on  appearances,  even 
though  you  may  further  believe  from  the  evi- 
dence that,  as  a  matter  of  fact,  the  appearance 
of  danger  was  not  real  but  only  apparent. 

(28)  Where  the  attending  circumstances  of 
the  killing  are  shown  in  detail  (as  in  this  case), 
if  some  of  the  circumstances  tend  to  disprove 
the  presence  of  matter  or  purpose  to  kill,  the 
mere  fact  that  death  was  caused  by  the  use  of 
a  deadly  weapon  does  not  raise  the  presumption 
of  malice,  but  the  question  of  whether  or  not 
malice  existed  must  be  determined  from  all  tbe 
facts  and  circumstances  in  the  case. 

(33)  Malice  is  a  condition  of  mind  which 
shows  a  heart  regardless  of  social  duties  and 
fatally  bent  on  mischief,  the  existence  of  which 
is  inferred  from  acts  committed  or  words  spoken, 
and  it  consists  of  the  dictates  of  a  wicked,  de- 
praved, and  malignant  heart  and  a  corrupt  mo- 
tive. 

(34)  Malice  means  an  intent  to  do  such  bodl 
ly  harm  as  may  produce  death,  without  miti- 
gating facto  or  justifying  circumstances,  or  a 
formed  design  to  do  such  mischief  as  may  en- 
danger life,  or  an  Intent  of  the  mind  and  heart 
which  prompts  the  doing  of  a  wrongful  act 
without  justification,  fraud,  or  excuse,  in  thi> 
absence  of  anything  which  reduces  the  gradx 
of  the  crime. 

(35)  Malice  means  that  condition  of  the  mind 
which  prompts  one  person  to  take  the  life  of 
another  person  without  just  cause  or  justifica- 
tion, signifying  a  heart  regardless  of  social  du- 
ties and  fatally  bent  upon  mischief. 

(36)  and  (37)  Affirmative  charge  for  defend- 
ant 

(39)  The  burden  of  proof  in  this  case  is  on  the 
state  to  satisfy  the  jury  beyond  a  reasonable 
doubt  of  every  material  fact  included  or  charged 
in  the  indictment,  and,  if  the  state  has  failed 
to  do  so,  you  cannot  find  defendant  guilty. 

(43)  The  burden  is  on  the  state  to  show  that 
defendant  was  not  free  from  fault  in  provoking 
or  encouraging  the  fatal  difficulty,  if  defendant 
has  shown  that  the  killing  was  done  by  defend- 
ant when  he  was  apparently  in  imminent  dan- 
ger to  his  own  life  from  which  there  was  no 
reasonable  mode  o^  escape  without  increasing 
the  danger. 

Allen  &  Bell,  of  Birmingham,  for  appellant 
R.  C.  Brlckell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst  Atty.  Oen.,  for  tbe  State. 


ANDERSON,  J.  [1]  Counsel  for  the  appel- 
lant, in  their  brief,  insist  upon  error  because 
the  defendant's  plea  in  abatement  was  not 
disposed  of  before  he  was  put  to  trial  upon 
the  merits  of  the  case.    We  find  no  plea  in 


4=3For  other  cases  *••  same  topic  and-KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


680 


67  SOUTHBBN  REPORTBB 


(Ala. 


abatement  In  the  record,  and  the  only  thing 
to'  indicate  that  one  was  Interposed  la  a  re- 
cital in  the  Judgment  entry  of  May  28,  1910, 
that  one  waa  interposed.  The  case  was  sub- 
sequently tried,  and  there  Is  nothing  to  in- 
dicate that  the  plea  was  pressed  or  insisted 
upon,  or  that  the  defendant  objected  to  the 
trial  upon  the  merits  until  said  plea  was  dis- 
posed of  by  the  trial  court.  The  defendant 
was  then  tried  and  convicted,  and  the  Judg- 
ment was  reversed  by  the  Ck)urt  of  Appeals, 
and  we  find  no  plea  in  abatement  upon  the 
second  trial,  and  which  Is  the  one  from  which 
this  appeal  was  taken.  There  is  no  merit  in 
this  point. 

[2]  Although  the  defendant  was  acquitted  of 
Qiurder  in  the  first  degree,  and  was  convicted 
of  murder  in  the  second  degree,  yet,  when 
said  case  was  reversed,  it  stood  as  a  capital 
case,  and  was  properly  treated  as  such  untU 
the  defendant  Interposed  his  special  plea  of 
former  Jeopardy,  and  It  was  properly  regard- 
ed as  a  capital  case  when  first  set  down  for 
trial,  and  when  the  Jury  was  drawn  for  the 
week  for  the  trial  of  capital  cases.  The  plea 
of  former  Jeopardy  was  not  Interposed  un- 
til February  9,  1914,  the  day  set  for  the 
trial.  It  is  true  that,  when  said  plea  was  on 
said  day  confessed  by  the  state  the  case  ceas- 
ed to  be  a  capital  case,  and  the  defendant 
was  not,  as  matter  of  law,  entitled  to  a  spe- 
cial venire,  and  the  trial  court  could  have 
reset  it  for  another  time,  and  tried  It  before 
a  regular  Jury  as  any  other  ordinary  felony, 
without  committing  reversible  error ;  but,  as 
the  case  had  been  set  down  for  hearing,  and 
the  witnesses  subpoenaed  for  said  date.  It 
would  have  been  a  useless  trouble  and  ex- 
pense to  have  reset  thia  case,  and  we  cannot 
conceive  of  any  Injury  to  ttte  defendant  in 
giving  him  the  benefit  of  the  special  venire 
from  which  to  select  the  Jury  to  try  him,  in- 
stead of  confining  him  to  the  regular  Jury 
for  said  subsequent  week,  notwithstanding  he 
was  not  entitled,  under  the  law  and  as  matter 
of  right,  to  a  special  venire.  We  think  that 
It  can  be  safely  said  that  this  action  of  the 
court,  if  error,  but  which  we  do  not  decide, 
was  error  without  injury,  and  think  that  this 
is  a  fit  question  for  the  application  of  rule 
45,  which  will  be  found  In  175  Ala.  xjd,  61 
South,  ix,  and  which  is  as  follows: 

"Rule  45.  Reversals;  New  Trial;  Error 
Without  Injury.  Hereafter  no  judgment  will 
be  reversed  or  Bet  aside,  nor  new  trial  granted 
by  this  court  or  by  any  other  court  oi  this 
state,  in  any  civil  or  criminal  case  on  the 
ground  of  misdirection  of  the  jnry,  the  giving 
or  refusal  of  special  charges  or  the  improper  ad- 
mission or  rejection  of  evidence,  nor  for  error 
as  to  any  matter  of  pleading  or  procedure,  un- 
less in  the  opinion  of  the  court  to  which  the 
appeal  is  taken,  or  application  is  made,  after 
an  examination  of  the  entire  cause,  it  should 
appear  that  the  error  complained  of  has  prob- 
abty  injuriously  affected  substantial  rights  of  the 
parties." 

[S]  Charge  16,  refused  the  defendant,  was 
calculated  to  mislead  by  the  use  of  the  word 
"alone^"  which  said  word  did  not  appear  in 


the  charges  approved  In  the  cases  of  Taylor 
V.  State,  149  Ala.  32,  49  South.  996,  and 
Bryant  v.  State,  116  Ala.  445,  23  South.  40. 
[4,  8)  Charge  17  pretermitted  proof  of  good 
character  in  connection  with  the  other  evi- 
dence. Moreover,  if  these  two  charges  were 
not  subject  to  the  vice  assigned,  the  refusal 
of  same  would  not  be  reversible  error,  as  the 
defendant  got  the  fuU  benefit  of  the  legal 
effect  of  good  character  in  his  given  charg- 
es 15  and  42. 

[I]  There  was  no  error  in  refusing  the  de; 
fendant  the  requested  charges  40  and  41. 
They  assert  no  principle  of  law,  and  single 
out  a  certain  part  of  the  evidence.  It  may 
be  true  that  a  charge  upon  the  legal  effect  ot 
good  character  is  countenanced,  and  Is  an  ex- 
ception to  the  rule  as  to  singling  out  the  evi- 
dence, but  these  charges  do  not  attempt  to 
define  the  legal  rule  as  to  the  consideration 
of  the  evidence  of  good  character ;  they  aim- 
ply  state  the  fact  that  the  defendant  had  a 
good  character  under  the  evidence. 

[7]  Charge  22  was  palpably  bad. 

[S]  Charge  24,  if  not  otherwise  bad,  reUer- 
ed  tixe  defendant,  as  matter  of  law,  of  the 
duty  to  retreat.  The  kUling  did  not  oocar 
upon  the  premises  of  the  defendant  or  any 
other  place  where  he  was  under  no  duty  to 
retreat;  it  occurred  on  the  side  of  the  rail- 
road, where  the  deceased  had  as  much  right 
to  be  as  the  defendant,  and  after  both  of 
them  had  left  their  places  of  duty. 

[9]  Charge  23,  if  not  otherwise  bad,  hy- 
pothesized the  attack  at  the  defendant's 
place  of  business,  when  such  was  not  the 
case. 

[10]  Charge  25,  refused  the  defendant,  was 
bad.  If  not  otherwise  faulty.  It  pretermitted 
a  bona  fide  or  reasonable  belief  on  the  part 
of  the  defendant  that  he  was  in  danger,  and 
which  said  omission  differentiates  it  from 
charge  1  approved  in  the  case  of  Kennedy  t. 
State,  140  Ala.  1,  37  South.  90. 

[II]  Charge  26,  if  not  otherwise  bad,  pre- 
termits the  defendant's  freedom  from  fault 
in  provoking  the  difiiculty.  It  does  not  mere- 
ly invoke  the  idea  that  he  need  not  retreat 
if  he  cannot  do  so  without  Increasing  hla 
peril,  but  authorizes  hbn  to  stand  his  ground 
and  defend  himself  with  force  whether  ha 
was  at  fault  in  bringing  on  the  difficulty  or 
not. 

[12]  Charge  28  invaded  the  provlnoe  of  the 
Jury,  and  was  also  misleading. 

[13]  There  was  no  error  in  refusing  diarg- 
es  33,  34,  and  35.  It  is  true  that  malice  is 
an  ingredient  of  murder,  and  a  defendant 
ought  to  have  ft  defined  to  the  Jnry,  when 
upon  trial  for  murder,  as  applicable  to  mur- 
der, but  it  is  not  every  definition  of  malice 
generally,  or  excerpt  from  a  text-book  of 
opinion  in  defining  and  discussing  the  same, 
that  would  constitute  a  proper  charge.  The 
charges  in  question  are  argumentative  or 
misleading,  and  do  not  conform  to  the  defini- 
tion of  malice  as  an  ingredient  to  murder  aa 
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■et  out  In  the  case  of  Grlbbs  v.  State,  86  Ala. 
613,  6  South.  109,  and  which  seems  to  have 
been  taken  from  the  case  of  Hadley  v.  State, 
65  Ala.  31. 

The  defendant  was  clearly  not  entitled  to 
enlarges  36  and  37. 

Whether  charge  39  is  or  is  not  correct,  it 
was  sufficiently  covered  by  the  defendant's 
given  charges. 

[14]  There  was  no  error  in  refusing  charge 
4S.  It  is  true  that  the  burden  Is  upon  the 
state  to  show  that  the  defendant  was  not 
free  from  fault  In  provoking  the  difficulty  aft- 
er he  establishes  the  other  elements  of  self- 
defense,  and  it  is  also  true  that  be  has  the 
right  to  act  upon  appearances,  but  he  must 
entertain  a  reasonable  or  bona  flde  belief 
that  he  was  in  danger,  and  which  said  be- 
lief is  pretermitted  by  this  charge. 

Each  objection  and  exception  to  the  ruling 
upon  the  evidence  has  been  examined  and 
considered,  and  none  of  them  constitute  re- 
versible error,  and  it  can  serve  no  good  pur- 
pose to  incumber  this  opinion  with  a  dis- 
cussion of  same. 

The  Judgment  of  the  criminal  court  is  af- 
firmed. 

Affirmed. 

HATFIELD,  SOM.ERVILLE,  and  GARD- 
KBiR,  JJ.,  concur. 

090  Ala.  on 

PHARCE  T.  MIIXS  et  aL    (No.  730.) 

<Snpreme  Court  of  Alabama.     Dec.  17,  1914.) 

X.  MOBTOAOnS  «=9313— PATItSNT— Rblevanct 
OF  BVID-BNCB. 

Where,  on  the  iasne  of  the  payment  of  a 
mortgage  on  land,  witnesses  claimed  that  either 
in  the  year  1902  or  1903  enough  cotton  was  de- 
livered, in  their  presence,  to  the  mortgagee  to 
pay  the  debt,  the  mortgagee  conld  show  that 
•oring  the  two  years  mentioned,  be  held 
cotton  crop  mortgages  for  money  loaned,  which 
mortgages  called  for  the  total  cotton  crop  of  the 
mortgagor. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cenfc  Dig.  S  909;    Dec.  Dig.«=>313.] 

2.   lilKNS    ®=9l8— MOBTQAGES    ^=3376— APPLI- 
CATION or  Patukntb. 

Proceeds  of  mort^tged  property  or  prop- 
erty charged  with  a  Uen  must  be  applied  to  the 
debts  secured,  unless  by  agreement  to  the  con- 
trary. 

[Ed.  Note.— For  other  cases,  see  Liens,  Cent. 
Dig.  f  30;  Dec.  Dig.  «=»18;  Mortgagee,  Cent. 
Dig.   fS  1125-1132;    Dec.   Dig.  <8=»37e.] 

8.  WiTNESSBs  «=»177— Tbansactionb  with 
DxcBDKNT— Denial  or  Convebsation. 
In  statutory  ejectment  by  the  widow  and 
heiTB  of  a  decMsed  mortgagor,  in  which  wlt- 
aeasea  detailed  a  conversation  between  the  de- 
ceased and  the  mortgagee,  the  mortgagee,  though 
incompetent  to  testify  as  to  any  transaction 
with  the  decedent,  may  deny  that  be  had  such 
conversation. 

lUfi.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  718;   Dec.  Dig.  <8=»177.] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;   C.  P.  Almon,  Judge. 

Statutory  ejectment  by  Lissie  Mills  and 
others   against   James   P.   Pearce.     From   a 


judgment  for  plaintifTs,   defendant  appeals. 
Reversed  and  remanded. 

B.  B.'Si  K.  v.  Fite,  of  Hamilton,  and  A. 
H.  Carmlchael,  of  Tusonmbia,  for  appellant. 
Ray  &  Cooner,  of  Jasper,  for  appellees. 

DE  GRAFFENRIBD,  J.  James  P.  Pearce 
held  a  mortgage  on  certain  lands  which  be- 
longed to  William  W.  Mills.  The  mortgage 
was  executed  by  Mills,  and  there  was  evi- 
dence tending  to  show  that  Pearce  was  in 
possession  of  the  land  under  and  by  virtue 
of  the  said  mortgage  or  of  a  sale  of  the 
lands  described  in  the  mortgage  made  by 
Pearce  as  assignee  of  said  mortgage  under 
the  power  contained  in  the  mortgage  and 
at  which  sale  he  became  the  purchaser.  Wil- 
liam W.  Mills  is  dead,  and  this  suit  in  statu- 
tory ejectment  was  brought  by  the  widow 
and  heirs  of  Mills  against  Pearce  to  recover 
possession  of  the  land. 

[1]  The  plaintiff  introduced  two  witnesses, 
who  testified  that,  prior  to  his  death,  William 
W.  Mills  in  their  presence  delivered  to 
Pearce  more  than  enough  cotton  to  pay  off 
the  mortgage,  and  that  it  was  then  agreed 
between  Mills  and  Pearce  that  the  mortgage 
was  paid  in  full,  and  that  the  balance  of 
the  proceeds  of  the  sale  of  the  cotton  would 
be  credited  by  Pearce  on  the  store  account 
of  MUls  with  Pearce.  These  two  witnesses 
gave  testimony  to  all  that  occurred  in  the 
alleged  conversation  with  Pearce.  For  the 
purpose  of  contradicting  these  witnesses — 
and  for  no  other  purpose,  as  Mills  is  dead 
and  Pearce  is  a  party  to  a  cause  in  which 
the  estate  of  Mills  is  Interested — Pearce  was 
permitted  by  the  trial  judge  to  testify  that 
he  had  no  such  conversation  with  the  said 
deceased  as  was  testified  to  by  the  said  wit- 
nesses. The  two  witnesses  who  testified 
to  the  above  alleged  agreement  stated  that 
it  was  made  either  in  the  latter  part  of  the 
year  1902  or  in  the  latter  part  of  the  year 
1903,  but  the  witnesses  were  unable  to  say 
which   year. 

[2]  It  appears  from  the  evidence  that 
Pearce  is  a  merchant,  and  that  Mills  during 
the  years  1902  and  1903  obtained  his  supplies 
from  Pearce.  The  main  features  of  the 
plaintiff's  case  depend  upon  the  veracity  of 
the  two  witnesses  above  referred  to,  or  at 
least  upon  the  integrity  of  their  recollec- 
tion, and  these  witnesses  give  their  recollec- 
tion as  to  the  details  of  a  conversation  which 
the  deceased  Is  alleged  to  have  had  with 
Pearce,  and  which  conversation  Pearce  de- 
nies. Pearce  received  cotton  from  MlUs 
in  1902  and  in  1903,  and  he  offered  to  prove, 
as  sustaining  bis  claim,  that  the  mortgage 
on  the  land  bad  not  been  paid,  that  in  1902 
he  had  a  mortgage  made  to  him  by  said 
Mills  to  secure  a  note  for  $267,  which  matur- 
ed on  October  15,  1902,  and  which  mortgage 
conveyed  to  said  Pearce  all  of  the  crop  of 
cotton  raised  by  Mills  during  the  year  1902, 
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and  that  he  held  a  similar  mortgage  made 
to  him  by  Mills  on  the  crop  of  cottMi  grown 
by  Mills  during  the  year  1903,  to  secure  a 
note  for  $220,  and  which  matured  on  October 
15,  1903.  The  cotton  which  was  delivered 
by  Mills  to  Pearce  during  the  years  1902 
and  1903  was  grown  by  Mills,  and  it  seems 
clear  that,  for  the  purposes  for  which  the 
mortgages  were  offered,  the  mortgages  were 
competent  Proceeds  of  mortgaged  property 
or  of  property  charged  with  a  lien  must  be 
applied  to  the  debts  secured,  unless  by  agree- 
ment to  the  contrary.  Strickland  v.  Hardie, 
82  Ala.  412,  3  South.  40.  If  Pearce  made  no 
agreement  with  Mills  to  apply  the  cotton 
to  the  debt  secured  by  the  mortgage  on  the 
land,  then  the  law  applied  the  proceeds  to 
the  payment  of  the  debt  secured  by  the  mort- 
gage on  the  cotton,  and  we  think  that  the 
fact  that  Pearce  had  these  two  crop  mort- 
gages— the  fact  that  if  the  witnesses  who 
testify  for  the  plaintiff  as  to  the  above  con- 
versation testify  truthfully,  or  are  not  mis- 
taken in  their  recollection,  then  that  Pearce 
relinquished  a  part  of  hia  chattel  mortgage 
security  and  applied  it  on  a  debt  secured  by 
a  mortgage  on  real  estate  without  any  well- 
defined  reason  or  consideration  therefor — 
was  relevant,   material   and  legaL 

[3]  For  the  reasons  stated  in  Frank  v. 
Thompson,  105  Ala.  220,  16  South.  684, 
Pearce  had  a  right  to  deny  that  he  had  the 
conversation  with  the  said  two  witnesses, 
and  we  think  that  the  fact  that  Pearce  had 
the  two  chattel  mortgages  should  have  gone 
to  the  Jury  as  tending  to  corroborate  the  tes- 
timony of  Pearce. 

For  the  error  pointed  out  the  J'Udgment  of 
the  lower  court  is  reversed,  and  the  cause 
is  remanded. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SOMBEVIIiL.B 
and  GARDNER,  JJ.,  concur. 


(191  Ala.  419) 

MUSGROVE  V.  CORDOVA  COAL,  LAND  & 

IMPROVEMENT  CO.     (No.  744.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Covenants   *=»97 — Deeds— Constkuction. 

A  covenant  in  a  deed  that  the  grantor  and 
his  heirs^  executors,  and  administrators  should 
defend  title  to  the  grantee  and  his  successors 
against  the  lawful  claims  of  all  persons  whatso- 
ever is,  in  substance,  a  covenant  for  possession 
and  quiet  enjoyment,  and  its  obligation  is  not 
that  the  grantor  is  the  true  owner,  or  that  he  is 
seised  in  fee  with  the  right  to  convey,  but  that 
he  will  protect  the  grantee  against  the  rightful 
claims  of  all  the  persons  that  may  thereafter  be 
asserted ;  hence  it  is  not  broken  so  long  as  the 
grantee's  possession  and  enjoyment  are  not  in- 
terfered with. 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent.  Dig.  §§  130-137 ;  Dec.  Dig.  <S=>07.] 

2.  Covenants  €=>97—Bbeach— "Eviction." 

An  entire  tract  of  land  was  sold  with  a 
covenant  for  possession  and  quiet  enjoyment 
The  grantee  had  only  constructive  possession. 
The  owner  of  an  outstanding  interest  in   the 


land  also  had  constmctive  possession.  Held, 
that  there  was  an  "eviction,  which  ia  a  dis- 
turbance in  the  grantee's  possession,  by  the  as- 
sertion of  a  title  paramount  to  which  a  party 
has  been  compelled  by  law  or  satisfactory  proof 
of  genuineness  to  submit,  and  hence  the  grantee, 
having  bought  in  the  outstanding  interest  may 
recover. 

[Ed.  Note. — ^For  other  cases,  see  Covenant!, 
Cent  Dig.  {{  130-137 ;    Dec.  Dig.  «=s>97. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Eviction.] 

3.   AOKNOWLEDOIIXNT     4=>49  —  CEIBTmCATE — 

CcEiNO     Variancb    between    Orantob's 

Name  and  Sionatube. 

Though  the  first  initial  of  a  tutor's  anb- 
scription  to  a  deed  looked  more  like  a  J.  than 
a  T.,  the  variance,  if  any,  between  the  subscrip- 
tion and  the  recital  in  the  body  of  the  deed,  that 
the  conveyance  was  by  T.  H.  Watson  ia  cured 
by  the  notary's  certificate  that  the  grantor,  T. 
H.  Watson,  was  known  to  him,  etc 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment Cent  Dig.  Si  255-263 ;  Dec.  Dig.  i8=>49.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J.  J.  Curtis,  Judge 

Action  by  the  Cordova  Coal,  Land  &  Im- 
provement Company  against  L.  B.  Musgrove. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfiSrmed. 

Lacy  &  Lacy,  of  Jasper,  for  appellant. 
Bankhead  &  Bankhead  and  F.  A.  Gamble, 
all  of  Jasper,  for  appellee. 

SAYBB,  J.  [1]  This  action  was  brought  In 
1911  by  appellee  against  appellant,  to  recover 
damages  for  the  breach  of  a  covenant  of  gen- 
eral warranty  of  title  to  land.  About  15 
years  before  the  suit  was  brought  defendant 
had  sold  the  land  described  In  the  complaint 
to  plaintiff's  predecessor  in  title,  Fred  Sloss, 
trustee,  executing  a  deed  purporting  to  con- 
vey the  entire  fee  and  containing  thla  war- 
ranty: 

"We  will,  and  our  heirs,  executors  and  admin- 
istrators shall,  defend  the  same  to  the  said  Fred 
Sloss,  trustee,  bis  successor  or  successors,  heirs, 
executors,  and  assign  forever  against  the  law- 
ful claims  of  all  persons  whomsoever." 

At  that  time  there  was  an  undivided  one- 
fifth  interest  in  the  minwals  in,  under,  or 
upon  the  land  outstanding  in  one  Copeland, 
and  shortly  before  this  action  was  commenced 
the  heirs  of  said  Copeland,  who  had  died  in 
the  meantime,  laid  claim  to  this  Interest 
whereupon  plaintiff,  recognizing  the  Talidity 
of  their  claim,  purchased  the  same  from  them. 
Plaintiff  has  declared  as  for  a  breach  of  the 
covenant  quoted  above. 

This  covenant  In  substance  and  effect  1> 
the  same  as  a  covenant  for  possession  and 
quiet  enjoyment  Its  obligation  ia,  not  that 
the  covenantor  is  the  true  owner,  or  that  he 
is  seised  in  fee  with  the  right  to  convey,  but 
that  be  will  defend  and  protect  the  covoian- 
tee  against  the  rightful  claims  of  all  persons 
that  may  be  thereafter  asserted.  It  ia  not 
broken,  therefore,  so  long  as  possession  and 
enjoyment  are  not  interfered  with.  Oliver 
V.  Bush,  125  Ala.  534,  27  South.  923;    Cald- 
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well  y.  Elrkpatrlck,  6  Ala.  60,  40  Am.  Dec.  86; 
Green  t.  Irving,  54  Miss.  450,  28  Am.  Bep. 
360.  It  operates  in  futuro,  unless  the  true 
owner  is  in  actual  possession  at  the  time  the 
covenant  la  entered  Into,  In  which  case  there 
la  a  breach  eo  instantl;  It  runs  with  the 
land,  that  is,  it  is  Intended  for  the  benefit  of 
the  ultimate  grantee  in  whose  time  it  Is 
broken,  and  there  can  be  no  breach  except 
by  an  actual  or  constructive  eviction.  Prest- 
wood  V.  McGowln,  128  Ala.  267,  29  South. 
386,  86  Am.  St  Rep.  136.  These  principles 
are  of  common  statement  In  the  authorities. 

[2]  It  does  not  appear  that  defendant  was 
ever  in  the  actual  possession  of  the  premises, 
or  that  there  has  been  any  actual  possession 
since  the  time  of  his  conveyance  to  plaintiffs 
predecessor  in  title.  The  parties  so  treat  the 
case,  and  Inferences  to  be  drawn  from  the 
record  Justify  that  treatment  as  proper.  On 
the  basis  of  the  fact  that  there  has  been  noth- 
ing more  than  a  constructive  possession  of 
the  premises  by  any  of  the  parties  to  this 
suit  or  the  transaction  out  of  which  it  has 
arisen,  defendant  (appellant)  makes  an  ar- 
gument which  seems  to  us  to  come  to  this: 
That  since  plaintiff  and  Copeland — so  for 
convenience  by  this  one  name  to  designate 
the"  persons  who  have  owned  the  outstanding 
Interest — have  In  law  and  fact  all  along  been 
tenants  In  common,  each  holding  construc- 
tive possession  for  the  benefit  of  the  other, 
there  has  not  been  nor  could  be  any  construc- 
tive eviction  of  one  by  the  other. 

"An  eviction,  according  to  all  the  best  author- 
ities, means  some  chanee  In  the  possessioaof  the 
party  [covenantee  or  his  successors  in  interest] 
by  the  disturbance  of  an  actual  or  constructive 
possession,  which  has  been  displaced  by  a  para- 
monnt  title  to  which  the  party  has  been  com- 
pelled by  law  or  by  satisfactory  proof  of  genu- 
inenesa  to  submit."  Matteson  v.  Vauehn,  38 
Mich.  373,  qnoted  in  Rawle  on  Gov.  (5th  Ed.) 
p.  184,  n^te. 

There  must  be  an  eviction,  actual  or  by 
construction  of  law.  But  the  covenantee 
need  not  submit  to  the  harrassment  and  ex- 
pense of  a  lawsuit  and  legal  process.  Acting 
in  good  faith,  upon  the  hostile  assertion  of 
right  by  the  true  owner  of  the  paramount  ti- 
tle, he  may  yield  possession  or  purchase  the 
outstanding  title  from  the  adverse  claimant. 
This,  according  to  all  the  modern  authorities, 
win  amount  to  an  eviction  and  establish  a 
breach  of  the  covenant  of  general  warranty. 
Oliver  y.  Bush,  supra. 

Plaintiff  and  its  predecessors  in  Interest 
are  now,  and  at  all  times  since  defendant  en- 
tered Into  his  covenant  have  been,  in  the  nn- 
disputed  constructive  possession  of  an  un- 
divided interest  in  the  land.  It  is  said  for 
defendant  that  this  has  not  amounted  to  a 
possession,  actual  or  constructive,  of  the  out- 
standing Interest,  and  therefore  that  as  re- 
spects that  interest  there  has  been  no  evic- 
tion, actual  or  constructive.  But  if  plaintiff 
had  been  in  actual  possession,  it  could  not  be 
ousted  because  of  tbe  unity  of  possession  by 


which  estates  In  common  are  held.  Nevei- 
theless  the  outstanding  title  might  have  be«i 
asserted  against  plaintiff  in  a  Judicial  pro- 
ceeding, and  this  would  have  been  the  equiv- 
alent of  an  eviction.  Now  plaintiff  bargained 
for  possession  of  the  entire  fee,  and  the  rule 
of  reason  and  authority  is  that  where  there 
has  been  no  actual  possession,  or  where  dis- 
possession of  the  covenantee  is  impossible, 
as  in  the  case  at  bar  or  in  case  the  vendee 
has  been  prevented  from  taking  possession  by 
an  adverse  holding  at  the  date  of  the  con- 
veyance, in  order  to  make  the  covenant  of 
warranty  effectual  according  to  the  intention 
of  the  parties,  the  vendor  shall  be  estopped 
to  deny  that  actual  possession  has  been  con- ' 
veyed  whenever  such  possession  is  necessary 
to  enable  the  vendee  to  assert  his  covenant 
against  the  vendor — otherwise  the  covenant 
would  be  wholly  inoperative.  Oreen  v.  Irv- 
ing, supra ;   Rawle  on  Gov.  S  153. 

[3]  The  only  other  point  made  against  the 
proceedings  below  is  that  the  identity  of  a 
deed  executed  by  one  Watson,  which  stood  In 
the  chain  of  title  between  defendant  and  plain- 
tiff, should  have  been  submitted  to  the  Jury  as 
a  question  of  fact  The  original  of  this  deed 
had  been  lost,  and  by  agreement  the  original 
record  of  it  in  the  office  of  the  Judge  of  probate 
was  used  In  evidence.  We  have  before  us  a 
photographic  copy  of  the  record.  The  first 
initial  of  the  grantor's  subscription  to  the 
deed  as  it  appears  of  record,  considered  apart 
from  the  rest  of  the  recorded  instrument, 
would,  most  likely,  be  taken  for  J.  But  it 
is  not  at  all  Impossible  to  read  it  as  T.  In 
the  body  of  the  deed  grantor's  name  is  clear- 
ly written  as  T.  H.  Watson.  The  notary  by 
whom  the  acknowledgment  was  taken  certi- 
fied that  T.  H.  Watson,  known  to  him,  ac- 
knowledged, etc.  About  the  name  as  writ- 
ten in  the  body  of  the  deed  and  in  the  ac- 
knowledgment there  can  be  no  doubt  In 
these  circumstances  we  suppose  the  court 
would  have  been  justified  in  treating  the  3. 
in  the  signature.  If  taken  as  J.,  as  a  clerical 
misprision  in  the  record.  Anyhow,  in  view 
of  the  certificate,  the  variance,  if  variance 
there  was,  did  not  avoid  the  deed.  13  Cyc. 
554. 
'    There  is  no  error  In  the  record. 

Affirmed. 

McCLELLAN,   DB   GRAFFENBIBD,    and 
GARDNER,  JJ.,  concur. 


(ISO  Ala.  22) 
FORMAN   ▼.    STATE.     (No.  666.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  CanniTAi.  Law  *=»376— Chahactkb  Evi- 
dence. 

At  common  law,  a -defendant's  general  char- 
acter was  not  subject  to  attack  until  he  him- 
self put  his  character  in  issue. 

[Ed.  Note. — For  other  cases,  see  Crimmal 
Law,  Cent.  Dig.  U  836-S39,  841,  843;  Dec. 
Dig.  «=»376.] 
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i.  WiTNESSss    «=»337— Impbaohment— Chab- 

ACTEB. 

Under  the  statute  permitting  s  defendant 
to  be  a  witness  in  his  own  behalf,  the  general 
character  of  defendant  is  admissible,  but  only 
as  affecting  his  credibility  as  a  witness. 

[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent    Dig.  j5    1113,    1129-1132,    1140-1142, 
1146-1148;  Dec.  Dig.  «=»33T.] 
8.  Witnesses    ©=9337— IiiPKACHiatwT— Chab,- 

ACTEB  Evidence. 

Where,  in  a  homicide  case  in  which  self- 
defense  is  claimed,  defendant  testified  as  a 
witness,  but  did  not  put  his  general  character 
in  issue,  the  state  could  not  show  that  prior  to 
the  homicide  defendant  was  a  man  whose  gen- 
eral character  for  peace  and  quiet  was  bad, 
though,  to  impeach  him,  the  state  could  show 
that  prior  to  the  homicide  his  general  charac- 
ter was  bad. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1113,  1129-1132,  1140-1142, 
1146-1148;    Dec  Dig.  «8=>337.] 

4.  Cbiuinai.  Law  g=>116fr— Habmt.tob  Ebbob 

— Aduission  of  Evioenob. 

Where,  in  a  homicide  case,  self-defense  was 
claimed,  admission  in  evidence  that  defendant's 
general  character  for  peace  and  quiet  was  bad 
U  prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cfent  Dig.  S|  754,  8088.  3130,  3137-3143; 
Dec.  Dig.  <e=>ll^.] 

6.  Witnesses    ®=>352— Iufeachiient— Chab- 

acter  bvidencb. 

In  criminal  cases,  evidence  of  defendant's 
character  must  be  limited  to  a  time  prior  to  the 
crime  charged ;  his  general  character  on  the 
day  of  the  offense  being  immaterial. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i  729;   Dec.  Dig.  «=>362.] 

6.  Cbiuinai.  Law   €==>317,   721^— Pbxsdkf- 
TioN— Abgument  OS  OounskIt-Absbnob  of 

TSSTIMONr. 

No  unfavorable  inference  can  be  drawn  and 
no  unfavorable  argument  of  counsel  can  be  made 
because  of  absence  of  the  testimony  of  a  witness 
equally  accessible  to  both  parties. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  732,  1673;  Dec  Dig.  <S=> 
317,  721%.] 

7.  Homicide    «=s>SOO  — Inbtbuctions— SKi,r- 
Dbfbnsb.' 

A  request  to  charge  that,  if  the  jorora  can- 
not say  beyond  a  reasonable  doubt  whether  de- 
fendant acted  on  a  reasonable  belief  that  it  was 
necessary  to  take  the  life  of  deceased  to  save 
himself  from  great  bodily  harm,  or  death,  and 
that  he  shot  before  sudi  impending  necessity 
arose,  defendant  could  be  acquitted,  is  errone- 
ous, as  omitting  to  hypothesize  defendant's  free- 
dom from  fault  in  bringing  on  the  difficult. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  614,  616-620,  62!i-«30 ;  Dec  Dig. 
«s>300.] 

8.  HoiuoiDB  4=9l22— Seu-Defensb— Pbotbo- 
TioN  or  Othebs. 

The  right  to  interfere  for  the  protection  of 
others  to  the  extent  of  taking  life  when  neces- 
sary includes  such  jpersons  as  master  and  serv- 
ant, parent  and  child,  guardian  and  ward,  and 
uncle  and  nephew. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ig  177-181 ;    Dec.  Dig.  <S=122.] 

9.  Cbiminai,  Law  «s>813— Abbtbact  Instbuo- 

TION. 

A  requested  abstract  instruction  is  properly 
refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lisw.  Cent.  Dig.  |  1979 ;   Dec.  Dig.  <S=)813.] 


10.  CbiianAL  Law  ^=3785  — iNsnucnoira— 

IlfPEACHHENT  OF  WITNESS. 

As  there  are  no  degrees  to  the  several 
methods  of  impeaching  a  witness,  a  requested 
charge  speaking  of  tne  highest  form  of  im- 
peachment is  properly  refused. 

[EM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1774, 1776-1781, 1889-1894; 
Dec.  Dig.  «=9786.] 

11.  Cbiuinai,  Law  «s»720  —  ABaimxRT  or 
CounsKL. 

Counsel  in  a  homicide  case  may  not  state 
that  there  is  no  evidence  reflecting  on  the  char- 
acter of  deceased. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1670,  1671;  Dec  Dig.  «=* 
720.] 

Appeal  from  Clrcnit  Court,  St.  Clair  Coun- 
ty;   J.  E.  Blackwood,  Judge. 

Beanregard,  alias  Bory,  Forman  was  ooo- 
rieted  of  murder  in  tlie  first  degree,  and  ba 
appeals.    Beversed  and  remanded. 

The  evidence  for  tbe  state  tended  to  show 
a  conspiracy  between  this  defendant  and  his 
codefendant  to  take  tbe  life  of  Carney  Comp- 
ton,  and  tbe  killing  of  said  Compton  pursuant 
to  this  conspiracy  by  tbe  defendant  G.  B. 
Forman.  Tbe  evidence  for  defendant  tended 
to  show  that  Grady  Forman  and  Carney 
Compton  engaged  In  a  difficulty  in  which 
Grady  Forman  was  free  from  fault,  and  tbat 
during  this  difficulty  Compton  was  about  to 
take  tbe  life  of  Qrady  Forman,  or  do  him 
great  bodily  harm,  and  tbat  this  appellant, 
for  the  purpose  of  protecting  Grady  Forman, 
engaged  in  tbe  difficulty,  and,  after  becoming 
so  engaged.  In  self-defense  fired  tbe  shots 
which  caused  tbe  death  of  deceased.  After 
defendant  had  taken  the  stand  in  bis  own 
behalf,  but  bad  not  put  at  Issue  bis  character, 
otherwise  than  as  a  witness,  Kay  Simmons 
was  introduced,  and  asked  by  tbe  solicitor 
tbe  following  question:  "Do  you  know  whetb- 
er  Mr.  Forman  bears  a  reputation  and  cbar- 
acter  there  of  a  violent,  dangerous,  trouble- 
some, bloodthirsty  man,  or  a  peaceful,  quiet, 
law-abiding  citizen;  which  reputation  does 
he  bear?"  Over  objection,  tbe  witness  an- 
swered: "Bad;  dangerous."  Tbe  court 
overruled  tbe  motion  to  exclude  tbe  answer. 

Tbe  following  charges  were  refused  de- 
fendant: 

(7)  That  if,  after  looking  at  all  the  evidence 
in  the  case,  your  minds  are  left  in  such  a 
state  of  uncertainty  tbat  you  cannot  Bay  be- 
yond a  reasonable  doubt  whether  this  ddend- 
ant  acted  upon  a  well-founded  and  reasonable 
belief  that  it  was  necessary  to  take  tbe  life 
of  deceased  to  save  himself  from  great  bodily 
harm  or  death,  or  that  he  shot  before  sues 
impending  necessity  arose,  then  this  ia  auch 
a  doubt  as  will  entitle  tfais  defendant  to  an 
acquittal,  and  you   should  so  find. 

(F)  The  court  charges  the  jury  that.  If  you 
believe  from  the  evidence  that  Grady  Forman 
accosted  Carney  Compton  and  told  him  that, 
if  be  would  apologize  to  his  Uncle  Bory,  he 
thought  be  could  get  a  warrant  which  had 
been  issued  dismissed,  and  Game];  Compton 
entered  into  a  struggle  or  fight  with  Grady, 
and  Grady  was  free  from  fault  in  bringing 
on  this  scuffle  or  fight,  and  during  this  scuf- 
fle or  fight  Compton  got  bold  of  Grady's  pistol. 
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and  Grady  thereby  became  endaneered  of  hia 
life  or  senoas  bodily  barm,  and  defendant  was 
tbe  uncle  of  Grady,  tben  I  charge  yon  that, 
under  tbe  law,  defendant  had  tbe  right  to  in- 
terfere In  said  difiSculty  between  Grady  and 
Ckimpton. 

(Y)  If  the  jury  believe  that  Grady  Forman 
became  involved  In  a  difficulty  with  Carney 
Compton,  and  was  free  from  fault  in  bringing 
on  this  difficulty,  and  did  not  have  an  opi>or- 
tunity  to  retreat  without  increasing  big  peril, 
and  was  in  danger  tben  impending  of  serious 
bodily  harm,  then  I  charge  yon  that  Bory  For- 
man had  the  right  to  take  part  in  said  diffi- 
culty in  aid  of  his  nephew,  and  perform  the 
tame  acts  and  defense  of  Grady  Forman  at  he 
himself  could  perform. 

(X)  If  tbe  jury  believe  that  defendant,  at 
the  time  he  is  said  to  have  killed  Carney 
Compton,  was  ao  much  under  the  influence 
of  whisl^  that  he  was  incapable  of  forming 
a  purpose  to  do  a  voluntary  act,  then  he  can> 
not  be  convicted  of  any  offense  higher  than 
manslaughter    in    the    second    degree. 

(W)  If  you  believe  that  any  witness  in  the 
trial  of  this  case  willfully  swore  differently 
from  what  you  believed  he  swore  in  reference 
to  the  same  matter  on  the  preliminary  trial 
in  this  case,  and  about  a  material  matter, 
then  I  charge  you  that  this  may  be  considered 
by  you  as  the  highest  form  of  imipeachment, 
and  yon  could  disregard  and  reject  his  or  her 
entire  testimony. 

(C)  It  is  not  necessary  under  the  evidence 
in  this  case  that  defendant  should  have  been 
actnally  in  danger  of  death  or  great  bodily 
harm  at  the  time  be  killed  deceased  in  order 
for  him  to  have  been  justified  in  shooting  de- 
ceased. He  bad  a  right  to  act  upon  the  ap- 
pearance of  things  at  the  time,  taken  in  con- 
nection with  the  light  of  all  the  evidence,  and 
he  had  the  right  to  interpret  tbe  conduct  of 
deceased  in  the  light  of  any  threats  that  the 
evidence  showed  that  deceased  had  made 
against  defendant.  If  the  circumstances  at- 
tending the  killing  were  such  as  to  justify  a 
reasonable  man  in  the  belief  that  he  was  in 
danger  of  great  bodily  harm  or  death,  and  he 
honestly  believed  such  to  be  the  Case,  then  he 
had  the  right  to  shoot  deceased  in  his  own  de- 
fense, although,  as  a  matter  of  fact,  he  was 
not  in  actual  danger ;  and,  if  the  jury  believe 
that  defendant  acted  under  such  conditions 
and  circumstances  as  above  set  out,  the  jury 
should    find    defendant   not   guilty. 

Percy,  Benners  &  Burr,  of  Birmtngham,  tor 
appellant  R.  C.  Brlckell,  Atty.  Gen.,  and 
T.  H.  Seay,  Aast  Atty.  Gen.,  for  tbe  State. 


Tbe  opinion  in  this  case  was  prepared  for 
the  court  by  DB  GRAFFBNRIED,  J. 

The  defendant  in  this  case  was  indicted 
for,  and  convicted  of,  murder  in  the  first  de- 
gree. 

[1,2]  At  common  law,  a  defendant's  gen- 
eral character  was  not  subject  to  attack  by 
the  state  until  he  himself  had  pat  his  char^ 
acter  in  issue.  Since  the  adoption  of  the 
statute  which  permits  a  defendant  in  a  crim- 
inal case  to  take  the  stand  as  a  witness  and 
testify  as  such  in  his  case,  this  court  has  held 
that,  for  the  purpose  of  Impeaching  his  tes- 
timony, the  state  may  Introduce  evidence 
tending  to  show  his  general  bad  character. 
A  general  inquiry,  in  such  a  case,  into  the 
moral  character  of  the  defendant  is  permis- 
sible for  the  purpose  of  affecting  his  credi- 
bility as  a  witness,  and  for  no  other  puriKwe. 


Sweatt  T.  State,  1S6  Ala.  86,  47  South.  IM; 
Dolan  v.  State,  81  Ala.  11,  1  South.  707. 

[3,4]  In  this  case  the  defendant  testified 
in  Ills  own  behalf  as  a  witness,  but  he  offered 
no  evidence  as  to  his  general  character  or 
as  to  his  general  character  for  peace  and 
quiet.  This  being  the  situation,  the  state 
had  no  right,  against  the  seasonable  objec- 
tion of  tbe  defendant,  to  offer  evidence  tend- 
ing to  show  that  the  defendant  was  a  man 
whose  general  character  for  pe&oe  and  quiet 
was  bad ;  and  in  permitting  the  state,  against 
the  seasonable  objection  of  the  defendant,  to 
offer  this  evidence  to  the  jury,  the  trial 
court  committed  reversible  error.  Sweatt  ▼. 
State,  supra;  Dolan  v.  State,  supra. 

The  state  had  a  right,  for  the  purpose  of 
impeaching  the  defendant  as  a  witness,  to 
offer  evidence  tending  to  show  that  he  was 
a  man  whose  general  character  prior  to  the 
homicide  was,  in  the  community  in  which  he 
lived,  bad ;  but,  as  already  stated,  under  tbe 
situation  of  the  evidence  in  this  case,  it  had 
no  right  to  show  that,  prior  to  the  homicide, 
the  defendant's  general  character  for  peace 
and  quiet  was,  in  the  community  in  which 
he  lived,  bad. 

[6]  1.  We  deem  it  wise  to  direct  attrition 
to  the  fact  that  in  all  criminal  cases,  when- 
ever the  character  of  the  defendant  becomes 
the  subject  of  evidence  on  the  part  of  the 
state  or  of  the  defendant,  the  evidence  as  to 
such  character  must  be  limited  to  tbe  char- 
acter which  the  defendant  bore  in  his  com- 
munity prior  to  the  time  of  the  commis- 
sion of  the  offense  for  which  he  is  being  tried. 
The  question  in  all  such  cases  is:  What  was 
the  general  character  of  tbe  defendant  up 
to  the  time  of  tbe  commiselon  of  the  alleged 
offense?  and  not,  what  was  the  general  char- 
acter of  tbe  defendant  on  tbe  day  of  the 
trial?  Robinson  v.  State,  6  Ala.  App.  46,  69 
South.  321. 

In  the  instant  case  the  trial  court  seems  to 
have  disregarded  the  above  rule. 

[(]  2.  It  is  the  unquestioned  law  of  tUs 
state  that  no  unfavorable  inference  can  be 
drawn,  and  no  unfavorable  argument  to  a 
jury  made,  by  counsel  against  a  party  to  a 
cause  because  of  the  absence  of  the  testi- 
mony of  a  witness  in  a  cause,  when  that  wit- 
ness is  accessible  to  both  parties,  and  can  be 
introduced  by  and  examined  by  either  party 
as  a  witness.  Hutchersou  v.  State,  166  Ala. 
16,  17,  50  South.  1027,  38  Am.  St  Rep.  17; 
Du  Bose  V.  Conner,  1  Ala.  App.  456,  66 
South.  432;  Btheridge  v.  State,  124  Ala. 
106,  27  South.  320;  Earle  v.  State.  1  Ala. 
App.  183,  66  South.  32. 

In  this  case,  so  the  bill  of  exceptions  re- 
cites: 

The  "solicitor,  in  his  closing  argument  to  the 
Jury,  made  the  following  argument  to  the  jury : 
'Where  is  Raymond  Smith?  How  do  they  ac- 
count for  the  fact  that  Raymond  Smith  did 
not  testify  in   this  case?'" 

The  defendant  seasonably  objected  to  this 
argument  of  the  solicitor,  but  the  court  orer- 
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ruled  the  objection,  and  permitted  the  argu- 
ment to  remain  with  the  jury. 

As  Raymond  Smfth  was  equally  accessible 
to  the  state  and  the  defendant,  and  as  the 
state  could,  if  It  bad  seen  proper  so  to  do, 
have  used  the  said  Raymond  Smith  as  a 
witness,  the  court  committed  reversible  er- 
ror in  not  sustaining  the  defendant's  objec- 
tion to  said  argument  and  in  not  excluding  It 
from  the  Jury.    Authorities  supra. 

[7]  8.  Charge  7,  requested  by  the  defend- 
ant. Is  a  copy  of  a  charge  which  this  court 
held  to  be  bad  under  the  facts  shown  by  the 
bill  of  exceptions  in  Oaston  v.  State,  161  Ala. 
37,  49  South.  876.  Under  the  facts  shown 
by  the  bill  of  exceptions  In  the  present  rec- 
ord the  trial  court  was  free  from  error  in 
refusing  said  cha^e. 

[S]  4.  A  critical  examination  of  the  evi- 
dence in  this  case  convinces  us  that,  under 
the  evidence  as  it  exists  In  the  bill  of  ex- 
ceptions, the  trial  court  committed  no  er- 
ror in  refusing  diarges  T  and  F.  We  recog- 
nize the  integrity  of  the  rule  which  says 
that  the  right  to  interfere  for  the  protection 
of  others  to  the  extent  of  taking  life  when 
necessary  includes  such  persons  as  master 
and  servant,  parent  and  child,  guardian  and 
ward,  and  uncle  and  nephew;  but,  in  our 
opinion,  that  rule,  under  the  evidence  in  the 
bill  of  exceptions  in  this  case,  furnished  no 
basis  to  the  trial  court  for  giving  to  the  Jury 
the  above  charges.  The  case  must  be  again 
tried,  and  we  refrain  from  discussing  this 
phase  of  the  evidence. 

[t]  5.  Charge  X  was  abstract,  and  was 
properly  refused. 

[10]  6.  There  are  several  methods  whereby 
a  witness  may  be  impeached.  There  are  no 
degrees  in  these  forms  or  methods  of  Im- 
peachment '  One  method  is  as  effectual  as 
the  other,  provided  the  Impeaching  evidence 
is  believed  by  the  Jury.  The  trial  court 
properly  refused  charge  W,  which  was  re- 
quested in  writing  by  the  defendant 

7.  Under  the  evidence  set  out  In  the  pres- 
ent bill  of  exceptions  the  trial  court  was  free 
from  error  In  refusing  charge  C,  requested 
by  the  defendant  A  charge  somewhat  simi- 
lar to  this  charge  was  held  to  be  good  by  the 
Court  of  Appeals  in  Black  v.  State,  5  Ala. 
App.  87,  50  South.  692,  but  we  direct  atten- 
tion to  the  fact  that  this  charge  is  not  a 
copy  of  the  charge  which  was  held  good  as 
applied  to  the  facts  in  Blultt  v.  State,  161 
Ala.  14,  49  South.  854. 

[11]  8.  During  the  progress  of  the  solici- 
tor's argument  he  was  permitted  by  the 
trial  court  to  comment  upon  tbe  fact  that  no 
evidence  had  been  developed  on  the  trial  tend- 
ing to  reflect  upon  the  character  of  the  de- 
ceased. This  being  tbe  situation  of  the  evi- 
dence, the  trial  court  might  well  have  ex- 
cluded this  portion  of  the  argument  of  the 
solicitor  from  the  jury.  We  make  this  state- 
ment in  view  of  the  fact  that  this  case  must 


again  be  tried.  Dryman  t.  State,  102  Ala. 
130,  15  South.  433. 

9.  In  the  above  opinion  we  have  discussed 
all  of  the  questions  presented  by  this  record 
which  we  deem  of  importance. 

For  the  errors  pointed  out  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause 
is  remauded  to  the  court  below  for  further 
proceedings  in  accordance  with  the  views 
above  expressed. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McCLBLLAN, 
SAXRi;  and  DE  QRAFFENRIED,  JJ.,  con- 
cur. 

(ISl  Ala.  39!) 
KIMBRELL  T.  LOUISVILLE  &  N.  R.  CO. 

(No.  446.) 
(Supreme  Court  of  Alabama.     Dec.  17.  1914.) 

1.  Cabbiebs  «s>12— CHAsaBB— Obdeb  ov  Com- 
mission— CONSTBOCTION. 

An  order  of  tbe  railroad  commission  rplat- 
io^  to  charges,  indicating  that  it  applies  to  all 
railroads,  but  naming  several  roads  specifically, 
will  be  construed  to  apply  to  one  not  specifical- 
ly named,  as  otherwise  it  might  be  void  for  dia- 
crimination. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  §1  7-11,  1&-20;    Dec.  Dig.  <8=12J 

2.  Cabriers  «=»12— Extra  Fabbs— Power  or 

OOMUISSIOK. 

An  order  of  the  railroad  commission,  au- 
thorizing an  extra  charge  of  15  cents  where 
no  ticket  is  purchased  by  a  passenger  getting 
on  at  a  ticket  station,  is  authorized  by  Laws 
1907,  p.  711,  giving  the  commission  power  to 
change  rates,  regardless  of  Code  1907,  {  5563, 
fixing  rates  generally. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  7-11,  15-20;    Dec.  Dig.  <3=3l2J 

3.  Statutes  «s>109— Tms  or  Aot-Cabri- 
zr'b  Rates. 

Laws  1907,  p^  711,  authorizing  the  railroad 
commission  to  change  rates  for  carriage  of 
freight  and  passengers,  does  not  violate  Const 
i901,  §  45,  because  the  subject-matter  of  tbe 
act  is  broader  than  its  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
<3ent  Dig.  $(  136-139;    Dec.  Dig.  «=»109.] 

4.  CoNBTrruTioNAL  Law  «=»62— Deleoatioii 

OF  LEal8I.ATtVB  POWKB— OaBBIEB's  RATSS. 

Laws  1907,  p.  711,  authorizing  the  railroad 
commission  to  change  rates  for  carriage  of 
freight  and  passengers,  is  not  repugnant  to  the 
Constitution  as  an  unauthorized  delegation  of 
legislative  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  U  94-102;  Dec.  Dig.  «=> 
62.] 

5.  Appeal  and  Ebrob  «s>1040  —  H*BifT.itsB 

EBBOB— DEUURRBB  TO  PUCADIMO. 

Where  the  second  count  of  a  complaint  ii 
based  on  the  existence  of  a  fact  which  the  jurf 
determine  adversely  to  plaintiff  in  passing  on 
the  first  count  the  sustaming  of  a  demurrer  to 
the  second  count  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  4089-4105;  Dec.  Dig.  ®= 
1040.] 

6.  Cabbiebs  ^»385— E2jection  of  Passenoeb 
—Verdict — Several  Issues- Effect  of  De- 
termination Of  One. 

The  rule  that  a  verdict  for  defendant  un- 
der a  simple  negligence  count  does  not  acquit 
defendant    of    willful    or    wanton    misconduct 


C=9For  other  cases  see  same  topic  and  KBY -NUMBER  in  all  Kejr-Numbarad  DtsesU  and  Indexes 
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charged  in  another  count  has  no  application, 
where  one  count  in  the  complaint  counted  on 
the  wrongful  ejection  of  a  passenger,  and  the 
other  charged  the  same  cause  of  action,  with 
the  addition  of  the  words  "willful"  and  "wan- 
ton," aa  such  words  added  nothing  to  the  cause 
of  action  in  either  count 

[Bd.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  1501;   Dec.  Dig.  <&=»385.] 

7.  Apfeal  and  Erbob  «=9l068  —  Habuliss 
Ebbob— iNBTBUCnoNS. 

Where  a  verdict  is  for  defendant,  any  er- 
ror in  instructions  as  to  the  amount  of  dam- 
ages is  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  4225-^28,  4230:  Dec. 
Dig.   «=>1068.1 

8.  Prj;ADiNQ  <3=>166— Replication  to  Pi.ka— 
Ejection  of  Passenoeb. 

Where  a  carrier  is  entitled  to  demand  an 
extra  fare  of  a  passenger  boarding  a  train  at 
a  ticket  station  without  a  ticket,  if  plaintiS  had 
any  excuse  for  not  purchasing  a  ticket,  he 
should  set  it  up  by  replication  to  the  plea  charg- 
ing that  the  passenger  boarded  the  train  at  a 
ticket  station. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {i  321%-328;    Dec.  Dig.  «=3l66.] 

9.  Affkai.  and  Ebbob  «=>1040— Pueadino— 
Habmlxss  Ebrob. 

The  elimination  of  a  special  plea  asking 
attorney's  fees  as  special  damages  for  ejection 
of  a  passenger  is  harmless,  where  the  jury  found 
for  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  408&-4105;  Dec.  Dig.  «=» 
1040.] 

10.  Gakriebs  ®=»382— Ejeotioit  or  Passer - 
okbs— Attobnet'b  Fees. 

Attorney's  fees  may  not  be  recovered  as 
special  damages,  in  an  action  for  wrongful  ejec- 
tion of  a  passenger. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1478,  1483-1491;  Dec.  Dig.  «=> 
S82.] 

11.  Appeal  akd   Erbob   «=»100S— Bbview— 
Motion  fob  New  Tbial. 

Unless  the  verdict  is  manifestly  opposed  to 
the  weight  of  the  evidence,  the  trid  court's 
action  in  denying  a  motion  for  new  trial  will 
not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  gf  3860-3876,  3948-3950; 
Dec.  Dig.  <S=»1005.] 

Appeal  from  City  Court  of  Bessemer;  J. 
C.  B.  Owln,  Judge. 

Action  by  Nelson  Kimbrell  against  the  Louis- 
ville &  Nashville  Railroad  Company,  for  dam- 
ages for  being  ejected  from  a  passenger  train. 
Judgment  for  defendant,  and  plaintiS  ap- 
peals.   Affirmed. 

Tbe  case  made  by  the  complaint  is  that  tbe 
plaintiff  took  passage  on  one  of  defendant's 
passenger  trains  at  Marvell  to  go  and  be 
carried  as  a  passenger  to  Gurnee  Junction, 
both  of  which  were  stations  on  defendant 
railway,  and  that,  when  they  reached  a  point 
aboat  three  miles  from  plaintiff's  destination, 
defendant's  conductor  in  charge  of  the  train 
wrongfully  and  unlawfully  ejected  plaintiff 
from  the  train,  and  he  had  to  walk  three 
miles  in  tbe  nighttime,  and  it  raining,  to 
reach  his  destination,  wHerefore  he  suffered 
tbe  damages  which  are  set  out  in  extenso. 


Plea  3  sets  up  general  order  No.  14,  issued 
by  the  railroad  commissioner  of  the  state  of 
Alabama  on  March  2,  1908,  "applicable  to  all 
common  carriers'  in  the  state  of  Alabama," 
which  order  is  set  out  in  full,  the  second 
section  of  which  is  as  follows : 

That,  unless  the  passenger  boards  a  train  at 
a  station  where  there  is  no  ticket  office,  the 
carrier  may  charge  and  collect  from  such  pas- 
senger 15  cents  in  addition  to  the  price  of  the 
ticket  at  the  agent's  rate. 

The  inducement  leading  up  to  the  order  is 
as  follows: 

By  virtue  of  certain  agreements  heretofore 
made  l>etween  the  state  of  Alabama  and  the 
Southern  Railway,  the  Alabama  Great  Southern 
Railroad,  tbe  Mobile  &  Ohio  Railroad,  the 
Northern  Alabama  Railroad,  and  the  Atlantic 
Coast  Line  Railroad,  wherein  it  is  provided 
that  in  consideration  of  concessions  made  to 
the  above  railroads  in  the  passenger  charges, 
the  said  railroads  would,  in  Uie  event  of  a  low- 
er charge  beinf;  instituted  in  other  states,  es- 
tablish and  maintain  a  like  charge  in  Alabama, 
and  whereas  certain  of  the  above  railroads  have 
made  known  to  the  commissioner  that  they 
would  on  April  1,  1908,  establish  the  charges 
named  below  in  other  states,  and  all  of  the 
above-named  railroads  made  application  for  the 
promulgation  of  the  necessary  order  to  put  in 
operation  said  rates  for  Alabama,  it  is  there- 
fore hereby  ordered,  etc. 

Tbe  plea  further  alleges  that  Marvell  was 
a  ticket  office  station  in  charge  of  an  agent 
for  tbe  sale  of  tickets  to  those  desiring  to 
take  passage  on  defendant's  train;  that  the 
rate  from  Marvell  to  Gurnee  Junction  was 
13  ceuts,  and  plaintiff  did  not  purchase  a 
ticket,  but  boarded  tbe  train  without  a  ticket: 
that  the  conductor  demanded  the  ticket 
which  plaintiff  failed  or  refused  to  give  him, 
whereupon  the  conductor  demanded  of  lilm 
the  cash  fare  of  28  cents,  the  same  being 
13  cents  for  the  regular  fare  and  15  cents  ad- 
ditional as  provided  by  said  order,  the  said 
sum  of  28  cents  being  the  lawful  and  proper 
fare,  which  plaintiff  refused  to  pay,  where- 
upon the  conductor  in  ctiarge  of  the  train 
ejected  plaintiff  therefrom  using  no  more 
force  than  was  necessary. 

Estes,  Jones  *  Welch,  of  Bessemer,  for  ap- 
pellant Tillman,  Bradley  &  Morrow,  of 
Birmingham,  for  appellee. 

ANDERSON,  C.  J.  [1]  The  defendant's 
special  plea  3  set  up  an  order  of  the  rail- 
road commission  authorizing  the  collection  of 
15  cents  extra  from  those  boarding  the  train 
at  ticket  stations  without  tickets.  It  Is  flrst 
urged  by  the  appellant  that  the  order  in  ques- 
tion does  not  apply  to  or  include  this  defend- 
ant It  may  be  true  that  the  preamble  of  the 
order  names  certain  lines  and  omits  this  one, 
but  the  order  itself,  beginning  with  para- 
graph 1,  says,  "That  no  carrier  in  Alabama," 
etc.,  indicating  that  it  applies  to  all  rail- 
roads, whether  mentioned  In  the  preamble  or 
not  The  order  is  not  only  susceptible  of 
this  construction,  and  which  we  should  give 
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it,  else  It  might  be  an  unwarranted  discrimi- 
nation against  this  and  other  roads  not  men- 
tioned In  the  preamble. 

[2-4]  We  also  think  that  the  commission 
had  authority  to  make  the  order  under  the 
terms  of  the  act  of  1907  (page  711),  regard- 
less of  section  5563  of  the  Ck>de  of  1907, 
which  fixed  the  passenger  rate.  Nor  do  we 
think  that  the  act  In  question  violates  section 
45  of  the  Constitution  of  1901,  because  broad- 
er and  not  comprehended  within  the  title,  as 
the  title  iB  sufficiently  broad  to  cover  the  act 
and  to  authorize  everything  therein  enacted. 
Neither  are  we  willing  to  bold  that  the  act 
is  repugnant  to  the  C!onstltution  as  an  un- 
authorized delegation  of  legislative  author- 
ity. Railroad  Com.  of  Ala.  v.  Northern  Ala. 
B.  R.,  182  Ala.  367,  62  South.  749,  and  cases 
there  dted.  The  trial  court  did  not  there- 
fore err  La  overruling  the  plalntifTs  demurrer 
to  plea  8. 

[S,  8]  Since  plea  8  was  in  and  set  up  a 
good  defense,  there  was  but  one  issue  be- 
tween the  parties;  that  is,  whether  or  not 
the  plaintifT  tendered  the  fare  covered  by  the 
plea,  and,  if  he  did,  whether  or  not  the  con- 
ductor exacted  of  him  a  greater  sum  and 
caused  him  to  get  off  the  train  for  failing  to 
pay  said  excess.  There  was  but  one  theory 
upon  which  the  plaintiff  could  recover  under 
either  count  of  the  complaint,  and  that  was 
that  the  conductor  exacted  of  blm  40  cents 
instead  of  28  centa  The  plaintiff  admitted 
that  he  did  not  give  or  offer  the  conductor 
but  26  cents,  which  was  insufficient,  but 
claims  that  he  was  made  to  leave  the  train 
because  he  failed  to  pay  an  additional  15 
cents,  making  40  cents  demanded  of  him  by 
the  conductor.  Therefore  the  only  theory 
upon  which  the  plaintiff  could  recover  upon 
either  count  was  that  he  was  wrongfully 
ejected  because  failing  to  pay  40  cents  de- 
manded of  him  by  the  conductor,  and  this 
iBsae  was  squarely  submitted  to  the  Jury 
under  the  plaintiff's  given  charge  1,  which 
instructed  a  finding  for  the  plaintiff  If  the 
'Conductor  demanded  a  40  cents  fare  of  the 
plaintiff.  The  Jury  found  for  the  defendant, 
And  the  effect  of  which  was  that  the  conduc- 
tor did  not  demand  40  cents  of  the  plaintiff, 
as  testified  to  by  him  and  his  witnesses,  and, 
with  this  fact  determined  adversely  to  him 
by  the  Jury,  he  could  not  recover  under 
either  count  of  the  complaint,  and,  if  there 
was  error  in  sustaining  the  demurrer  to  the 
second  count,  it  was  error  without  injury, 
as  the  one  fact  necessary  to  sustain  same 
was  involved  in  the  first  count,  and  which 
was  submitted  to  the  Jury  and  found  against 
the  plaintiff.  It  is  true  that  a  verdict  for  a 
defendant  under  a  simple  negligence  count 
does  not,  in  all  cases,  acquit  him  of  willful 
or  wanton  misconduct  (Bx  parte  McNeil,  63 


South.  993),  yet  as  recognized  In  tills  case, 
supra,  if  the  two  counts  present  the  Identi- 
cal Issues  of  fact,  the  doctrine  at  error 
without  injury  could  have  application.  In 
the  case  at  bar  the  plaintiff  could  not,  un- 
der the  complaint  and  evidence,  have  recover- 
ed under  the  second  count  if  not  Hititled  to 
recover  under  the  first  one,  as  the  gravamen 
of  each  of  them  was  wrongfully  ejecting  the 
plaintiff  because  of  a  failure  or  refusal  to 
pay  40  cents  demanded  of  him  by  the  de- 
fendant's conductor,  and  which  said  demand 
was  never  made  according  to  the  verdict 
of  the  Jury.  Moreover,  the  first  and  second 
counts  were  identical  as  to  the  plalntUTa 
cause  of  action,  both  being  for  the  wrongful 
ejectment  of  the  plaintiff,  and  the  addition 
of  the  words  "willful"  or  "wanton"  In  the 
second  count  did  not  change  the  gravamen  of 
the  action  or  enhance  the  measure  of  dam- 
ages, as  each  count,  without  the  words  "will- 
ful" or  "wanton,"  as  added  to  the  second 
count,  were  grounded  upon  a  wrongful  and 
intentional  ejectment  of  the  plaintiff,  and 
which.  If  true,  authorized  punitive  damages. 
[7]  Since  the  Jury  found  that  the  plaintiff 
was  not  entitled  to  recover,  any  errors,  if 
any  there  were  upon  the  instructions  as  to 
the  amount  of  damages,  was  error  without 
Injury. 

[I]  If  the  plaintiff  had  a  legal  excuse  for 
not  purchasing  a  ticket,  the  plea  charging 
that  he  boarded  the  train  at  a  ticket  sta- 
tion, the  same  should  have  been  set  up  by  a 
special  replication. 

[I,  It]  As  to  the  special  claim  In  the  sec- 
ond count,  as  amended,  for  attorney's  fees 
for  bringing  the  suit  by  way  of  special  dam- 
ages, the  elimination  of  same  was  Innocuous 
to  the  plaintiff,  as  the  Jury  found  that  he 
was  not  entitled  to  recover.  We  will  add, 
however,  that  we  know  of  no  case  In  this 
Jurisdiction  authorizing  the  recovery  of  at- 
torney's fees  for  bringing  actions  of  this 
character,  and  the  great  weight  of  authority 
seems  to  be  against  the  appellant's  conten- 
tion, as  will  be  seen  from  an  examination  of 
the  note  to  the  case  cited  by  appellant  Unit- 
ed Power  Co.  v.  Mathney,  81  Ohio  St  204, 
90  N.  B.  154,  28  L.  R.  A.  (N.  S.)  761. 

[II]  The  trial  court  saw  the  witnesses  and 
heard  the  evidence,  and  we  are  not  prepared 
to  say  that  the  verdict  of  the  Jury  was  so 
manifestly  opposed  to  the  weight  of  the  evi- 
dence aq  to  warrant  this  court  In  reviewing 
the  action  of  the  trial  court  in  denying  the 
motion  for  a  new  trlaU  Cobb  t.  Malone,  92 
Ala.  630,  9  South.  73a 

The  Judgment  of  the  dty  court  U  affirmed. 
Affirmed. 

McOLBLLAN,  MAXriBLD,  and  SOHBIU 
yiLLB,  JJ.,  concni. 
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AT.AKAMA   GREAT  SOUTHERN  R.  CO.  v. 

H.  ALTMAN  &  GO.  et  al. 

(No.  331.) 

(Supreme  Cioart  of  Alabama.     Not.  7,  1014. 
Rehearing  Denied  Dec.  17,  1914.) 

X.  SAI.XS  «=s>201— Pabsimo  or  Titib— Deut- 

KST  TO  CaBBIEB  FOB  DeUVKBT  TO  BUTEB. 

Where  a  seller  bought  goods  from  a  mann- 
fftcturer,  who,  under  orders  of  the  seller,  de- 
livered the  goods  to  a  carrier  for  shipment  to 
the  buyer  tinder  a  bill  of  lading  In  his  name, 
title  passed  to  the  buyer  on  dellTery  to  the 
carrier. 

[E^  Note.— For  other  cases,  see  Sales,  Oent. 
Die.  H  529-541 ;   Dec.  Dig.  «=>201.] 

2:  OABBixBa  «=>76— Loss  or  6ood»— AonoHS 

— Pasties. 

Where  goods  consigned  to  independent  buy- 
UB  under  independent  contracts  with  the  same 
■eller  were  loaded  in  a  car  and  destroyed  by 
fire,  each  buyer  had  a  separate  right  of  action, 
and  the  seller,  aside  from  -a  possible  right  of 
Btoppace  in  transitu,  could  not  maintain  an  ac- 
tion in  his  name. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §{  256-271,  363;    Dec.  Dig.  «=>76.] 

8.  Pleading  <S=»418— Ruunob  on  Fi.eadinos 

— Rbvibw. 

Where  plaintiff,  on  the  sustaining  of  a  de- 
murrer to  his  complain^  filed  sn  amended  com- 
plaint, instead  of  declming  to  plead  further, 
the  sustaining  of  the  demurrer  was  not,  in  view 
of  Code  1907,  f  3017,  reviewable  on  appeal 
from  a  judgment  on  the  amended  complaint 

[EkU  Note.— For  other  cases,  see  Pleading, 
Oent  Dig.  U  1380.  140&-1406;  Dec.  Dig.  «=> 
41&] 

Appeal  from  Tuscaloosa  County  C3ourt; 
Hmry  B.  Foster,  Judge. 

Action  by  Dtewry,  Hughes  &  Co.  against 
the  Alabama  Great  Southern  Railroad  Com- 
vanj.  The  complaint  was  amended  by  sub- 
■titnting  H.  Altmnn  ft  Cio.  and  others  as 
plaintiffs,  for  use  of  Drewry,  Hughes  ft  Co. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Reversed  and  remanded. 

As  originally  filed,  the  complaint  was  for 
$1,327.61,  for  the  failure  to  deliver  certain 
goods — to  wit,  28  cases  of  Caledonia  outing — 
received  by  defendant  as  common  carrier  to 
be  delivered  to  the  following  parties:  (Here 
follows  the  number  of  cases  consigned  to  each 
party  and  the  name  of  the  party  to  whom  the 
different  consignments  were  made).  This 
suit  was  by  Drewry,  Hughes  ft  Co.,  a  corpora- 
tion, against  the  Alabama  Great  Southern 
Railroad  C!ompany.  As  amended,  the  com- 
plaint was  subdivided,  and  each  party  to 
wh<Hn  a  conslgiunent  was  made  was  substi- 
tnted  as  a  party  plaintiff  suing  for  the  use  of 
Drewry,  Hughes  &  Co.,  a  corporation,  and 
-was  brought  for  the  amount  of  the  goods  con- 
signed to  that  particular  party;  each  count 
In  the  complaint  being  the  same,  except  as  to 
the  party  plaintiff  and  the  amount,  that  being 
covemed  by  the  consignee  to  whom  the  goods 
were  shipped  and  the  number  of  cases  ship- 
ped to  such  consignee.  The  demurrers  raise 
the  question  of  the  legality  of  the  action 


against  defendant,  and  the  other  question 
decided  In  the  opinion. 

A.  G.  &  B.  D.  Smith,  of  Birmingham,  for 
appellant  Oliver,  Vemer  ft  Rice,  of  Tusca- 
loosa, for  appelle^ 

DE  GRAFFENRIBD,  3.  In  this  case 
Drewry,  Hughes  ft  C!o.,  a  corporation,  sold  to 
a  large  number  of  people  Be];>arate  lots  of 
cotton  doth.  Biach  purchase  was  Independent 
of,  and  had  no  connection  whatever  with,  any 
other  purchase.  Indeed,  the  several  purchas- 
ers lived  in  different  states,  and  had  no  con- 
nection with  each  other.  Drewry,  Hughes  & 
Co.  bought  the  cloth  which  it  sold  to  these 
purchasers  from  a  cotton  mill  at  Cottondale, 
and  the  cotton  mill,  acting  under  the  orders 
of  Drewry,  Hughes  ft  Co.,  shipped  the  goods. 
In  separate,  distinct  lots,  to  such  purchasers. 
Each  purchaser's  goods  were  put  in  a  sepa- 
rate package,  his  name  was  marked  upon  the 
package,  and  a  bill  of  lading  was  taken  from 
the  railroad,  in  bis  name,  for  his  goods.  The 
goods  were  all  put  In  one  car  by  the  Alabama 
Great  Southern  Railroad  Company,  and  be- 
fore the  car  containing  the  goods  left  Cotton- 
dale  the  car  containing  the  goods,  and  the 
goods,  were  destroyed  by  fire. 

[1]  1.  When  the  goods  were  delivered  by 
the  cotton  mill  to  the  railroad  company,  and 
were  by  the  railroad  company  accepted  for 
transportation,  they  were  not  the  goods  of 
Drewry,  Hughes  &  Co.,  but  were  the  goods  of 
the  several,  distinct  consignees.  Each  pur- 
chaser, upon  the  delivery  of  his  goods  to  the 
railroad  company  for  shipment  to  him  and 
the  issuance,  by  the  railroad  company,  of  the 
bill  of  lading  in  his  name  for  his  goods,  be- 
came the  owner  of  such  goods.  The  title  to 
the  goods  was  In  him,  and  for  their  loss  or 
destruction  while  in  transit  he  alone  had  the 
right  to  sue.  The  casualties  incident  to  the 
transportation  of  the  goods  from  Cottondale 
to  the  point  of  their  destination  were  matters 
with  which  the  consignee  alone  was  concern- 
ed. Jones  V.  Sims,  6  Port  138 ;  Southern  Ex- 
press Oo.  T.  Armstead,  50  Ala.  350 ;  M.  ft  G. 
R.  R.  Co.  T.  WUllams,  54  Ala.  168;  S.  ft  N. 
A.  R.  R.  Co.  V.  Woods,  72  Ala.  451;  2  Mayf. 
Dig.  p.  621,  and  the  authorities  cited  on  that 
page. 

[2]  2.  When,  therefore,  the  goods  were  de- 
stroyed, each  separate  consignee  had  a  sepa- 
rate. Independent  cause  of  action  against  the 
railroad  company  for  the  destruction  of  his 
goods,  provided,  of  course,  their  loss  Is  to  be 
attributed  to  the  actionable  fault  of  the  rail- 
road company.  The  separate  consignees  had, 
of  course,  no  Joint  right  of  action  against 
the  railroad  company,  because  the  purchases 
were  separate,  and  the  shipments  were  sepa- 
rate. It  is  therefore  plain  that  the  con- 
signees, as  they  had  no  Joint  right  of  action 
against  the  railroad  company,  had  no  right  to 
Join  in  one  suit,  in  a  law  court,  against  the 
railroad  company,  for  their  separate  losses. 
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For  hla  particular  loss  each  consignee  bad 
only  Ills' independent,  separate  right  of  action. 

In  the  case  of  Childress  t.  McCuUough,  6 
Port  54,  30  Am.  Dec.  549,  this  court,  through 
Ooldthwaite,  J.,  said: 

"It  is  a  well-recopnized  mle  that  courts  of  law 
'will  not  take  cognizance  of  distinct  and  sepa- 
rate claims,  or  liabilities  of  several  persons  in 
one  suit,  though  standing  in  th«  same  relative 
sitnations." 

The  above  rule  has  not,  In  this  state,  been 
changed  by  statute  or  decision. 

8.  In  so  far  as  the  rights  of  the  parties  to 
this  litigation  are  concerned,  we  may  as  well 
say,  at  this  point,  that,  as  a  matter  of  law, 
Drewry,  Hughes  &  Ck).  under  the  amended 
complaint  are  shown  to  be  clothed  with  no 
more  rights  than  they  would  have  possessed 
U  they  had  not  sold  the  goods  to  the  various 
consi^ees.  The  consignees  had  ordered  the 
goods  of  Drewry,  Hughes  &  Co.,  and,  when 
that  company  delivered  the  goods  to  the  rail- 
road company,  and  the  railroad  company  is- 
sued to  the  various  consignees  bills  of  lading 
in  their  resi)ectlve  names  for  the  goods, 
Drewry,  Hughes  &  Co.  had  performed  all  of 
the  duties  which  they  owed  the  consignees, 
and  the  consignees  were  the  absolute  owners 
of  the  goods. 

Of  course,  there  may  have  resided  in  Drew- 
ry, Hughes  &  Co.,  under  certain  conditions 
which  are  of  no  value  here,  the  right  of  stop- 
page in  transitu,  but.  In  so  far  as  this  case 
is  concerned,  Drewry,  Hughes  &  Co.  occupy 
the  same  relation  to  the  railroad  company  as 
if  they  had  not  sold  the  goods,  and,  after 
their  destruction,  had  bought  the  separate 
rights  of  action  which  existed  in  favor  of 
each  consignee — if  the  goods  were  destroyed 
under  such  circumstances  as  rendered  the 
railroad  company  liable  for  their  loss— against 
the  railroad  company. 

4.  This  court  has  not  departed  from  the 
common-law  rule  that,  except  in  certain  well- 
recognized  exceptions  to  the  general  rule, 
an  assignee  of  a  chose  in  action  must  ordina- 
rily, at  law,  sue  in  the  name  of  the  assignor. 
There  is  not,  as  was  pointed  out  in  Birming- 
ham Railway,  Light  &  Power  Co.  t.  ^tna 
Accident  &  LiabUlty  Co.,  64  South.  44,  under 
the  terms  of  secUons  2490  and  3667  of  the 
Code  of  1907,  much  reason  left  for  the  en- 
forcement of  the  above  rule;  but  the  rule, 
never  having  been  expressly  changed  by  stat- 
ute, still  obtains  in  this  state.  It  has  not 
been  changed  by  decision.  B.  R.,  L.  &  P.  Co., 
V.  ^tna  Accident  &  L.  Co.,  supra;  Ex  parte 
Bromberg,  121  Ala.  361,  25  South.  994;  South- 
em  Ry.  Co.  V.  Stonewall  Ins.  Co.,  177  Ala. 
327,  68  South.  313. 

The  reasons  which  existed  at  common  law 
for  the  above  rule  arose  out  of  the  inflexibili- 
ty of  the  rules  of  law  as  compared  with 
those  of  equity,  and  the  policy  of  the  law 
to  encourage  repose  by  discouraging  champer- 
ty and  maintenance.  Coffman  v.  L.  &  N.  R. 
R.  Co.,  63  South.  527. 

la  the  case  of  Sutton  et  aX.  ▼.  The  Victor- 


ian No.  2,  26  Or.  194,  41  Pac.  1103,  it  was 
held  that  different  claims  against  the  same 
vessel,  arising  under  a  boat  Hen  law,  and  as- 
signed to  the  plaintiff,  might  all  be  sued  for 
in  one  complaint  1  R.  C.  L.  p.  367,  <  41. 
In  that  case,  however,  the  assignee  was  enti- 
tled to  sue,  and  actually  sued,  in  his  own 
name.  His  right  to  so  sue  in  his  own  name 
was  the  reason  upon  which  the  court  based, 
in  that  case,  Its  decision. 

5.  We  have,  as  above  stated,  in  this  case 
numerous  plaintiffs,  all  suing  In  one  action 
for  the  use  of  one  person,  and  each  nominal 
plaintiff's  right  of  action  Is  separate  and  dis- 
tinct from  every  other  right  of  action  set 
out  in  the  complaint.  This,  of  course.  Is  a 
complete  departure  from  all  precedent,  and, 
upon  principle  and  authority,  cannot  be  done. 
It  is  true  that  Drewry,  Hughes  &  Co.,  in  the 
ixames  of  the  several  nominal  plaintiffs, 
might  have  brought  separate  suits  against 
the  defendant  and  the  trial  court  to  facili- 
tate its  business,  might  have  consolidated 
them  for  the  purpose  of  trying  them  all  to- 
gether. In  that  case,  however,  there  would 
have  been  separate  Judgmeivts  in  each  suit 

In  this  state  our  courts  have  clung  to  the 
distinction  which  was  drawn  by  the  English 
courts  between  courts  of  law  and  courts  of 
equity  with  regard  to  the  remedies  peculiar 
to  each  Jurisdiction;  and  our  Legislature 
has  not  seen  proper  to  destroy  that  distinc- 
tion. 

"At  an  early  day  courts  of  law  began  to  rec- 
ognize the  equitable  rights  of  assignees  and  oth- 
ers; and,  to  obviate  the  injustice  to  them  re- 
sulting from  the  rule  that  only  the  person  har- 
ing  the  legal  title  can  sue,  the  practice  obtained 
of  allowing  the  person  equitably  entitled  to  sue 
in  the  name  of  the  person  legally  entitled.  la 
such  cases  the  person  in  whose  name  the  init 
is  brought  is  called  the  record,  nominal,  or  legal 
plaintiff,  and  the  person  for  whose  benefit  the 
action  is  prosecuted  is  called  the  equitable,  ben- 
eficial, or  use  piahitiff."  15  Bncy.  PL  it  Pr. 
487. 

In  all  such  cases  the  rights  and  statos  of 
the  equitable,  beneficial,  or  use  plaintiff  are 
fixed  by  the  rights  and  status  of  the  nominal 
plaintiff;  the  nominal  and  use  plaintiffs.  In 
such  cases,  being  regarded  as  one  person. 
Coffman  v.  L.  &  N.  R.  B.  Co.,  supra. 

We  Itnow  of  no  case  in  which  a  beneficial 
plaintiff  has  been  permitted,  in  one  and  the 
same  action  at  law,  to  recover  in  the  name 
of  several  nominal  plaintiffs,  on  several  sep- 
arate and  independent  causes  of  action  resid- 
ing in  such  nominal  plaintiffs.  In  all  such 
cases  each  nominal  plaintiff  must  bring  his 
own  separate,  independent  suit  for  the  bene- 
fit of  such  beneficial  plalnUff.  UntU  this 
court  can  discard  the  necessity  for  the  nomi- 
nal plaintiff — and  it  can  only  do  so  through 
legislative  enactment  or  by  overruling  a  long 
line  of  decisions  which  are  based  upon  cases 
which  came  to  us,  along  with  the  great  body 
of  our  law,  from  England — the  naked  legal 
right  must  determine  who  can  sue  and  who 
can  be  joined  in  a  suit  at  law.  Coffman  v. 
U  ft.  N.  R.  B.  Co.,  supra. 
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The  demurrer  to  the  complaint,  as  amend- 
ed, should  have  been  snstalned.  R.  G.  L.  vol. 
1,  p.  367,  snbd.  41. 

[3]  In  the  above  opinion  we  have  dealt 
with  the  only  question  which  we  are  au- 
thorized to  consider.  The  suit  was  originally 
brought  in  the  name  of  Drewry,  Hughes  & 
Co.,  bnt  the  demurrer  of  the  defendant  to  the 
original  complaint  was  sustained.  Thereup- 
on the  plaintiff  amended  the  complaint.  The 
action  of  the  trial  court  in  sustaining  the 
demurrer  to  the  original  complaint  is  not  be- 
fore as  for  review,  and  we  are  without  au- 
thority to  review  It.  If  the  plaintiff  had  de- 
sired a  decision  upon  the  question  presented 
by  the  demurrer  to  the  original  complaint. 
It  could  have  declined  to  plead  further  after 
the  demurrer  to  the  original  complaint  was 
sustained,  and,  in  this  way,  have  presented 
to  us,  in  the  way  provided  by  the  Legislature, 
that  question  for  review.  This  the  plaintiff 
did  not  see  proper  to  do.  Code  of  1007,  § 
3017;  Bush  V.  Russell,  180  Ala.  590,  61  South. 
373. 

The  Judgment  of  the  trial  court  is  not  in 
accordance  with  the  above  views,  and  the 
judgment  of  the  trial  court  is  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings in  the  court  below. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLBLLAN  and 
MATFIELD,  JJ.,  concur. 


(191  Ala.  119) 

SAUNDERS  V.  McDONOUGH  et  at 
(No.  743.) 

(Supreme  Court  of  Alabama.     Nov.  7,   1914. 
On  Rehearing,  Dec.  17,  1914.) 

1.  Pabtnxbshif  €=315  —  Joint  Advsktubk 

DlSriNOXIISHXD. 

While  a  partnership  is  ordinarily  formed 
for  the  tiansaction  of  a  general  business  of  a 
particular  kind,  a  joint  adventure  relates  to  a 
single  transaction,  though  it  may  comprehend 
a  business  to  be  continued  for  a  period  of  years. 
[Ed.  Note. — For  other  cases,  see  Partnership, 
C!ent  Dig.  |  2;  Dec  Dig.  «=3l5.] 

2.  Joint  Adtxntubes  4=>6  —  Rxkedobs  or 
Pabtt. 

One  party  'to  a  joint  adventure  may  sue 
the  other  at  law  for  a  breach  of  the  contract  or 
a  share  of  the  profits  or  losses  on  a  contribu- 
tion for  advances  made  in  excess  of  his  share, 
but  such  action  will  not  preclude  a  suit  in  equi- 
ty for  an  accounting. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  I  7;   Dec.  Dig.  «=35.] 

3.  Joint  Advkntubxs  9=>1  —  Implied  Con- 

TBAOr. 

A  contract  of  joint  adventure  need  not  be 
express,  but  may  be  implied  from  the  conduct 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  {  1;    Dec.  Dig.  «=>!.] 

4.  Joint  Adventtjbm  €=>4 — Good  Faith  ot 
Pabtieb— Individual  Bknefit. 

So  far  as  mutual  good  faith  and  accounta- 
bility are  concerned,  the  relation  of  coadven- 


turers  is  governed  by  the  law  of  partnership, 
which  exacts  of  all  the  otmost  good  faith  in  the 
prosecution  of  the  common  enterprise,  and  for- 
bids the  accrual  of  any  advantage  therein  to 
one  member  which  is  not  shared  by  his  asso- 
ciates. 

lEi.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  §S  3-6;   Dec.  Dig.  <g=»4.] 

6.  Joint  AovKNTtrnxs  *=»1— Aobebmbnt  Cbk- 

ATINO  Relation. 

Where  persons  boldiuK  an  option  in  min- 
ing land  hired  a  brolcer  to  marlcet  it  with  a 
stipulation  that  if  a  corporation  was  formed, 
he  was  to  get  a  percentage  of  the  capital  stock 
or  have  a  right  to  join  in  buying  the  land  after 
the  expiration  of  the  agreement,  and  nothing 
was  done  at  the  date  of  termination  of  the  con- 
tract, but  tiiereafter  the  broker  devised  a  plan 
to  organize  a  corporation  which  should  acquire 
the  land  by  issuance  of  its  stocks  and  bonds, 
and  the  capital  stock  of  which  should  be  divided 
among  the  associates,  and  the  agreement  was 
accepted  by  all  the  parties,  each  agreeing  to 
use  his  best  efforts  to  cause  the  same  or  a  modi- 
fication of  the  same  to  l>e  carried  oat  the  par- 
ties are  joint  adventurers. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  f  1;   Dec.  Dig.  «=3l.] 

6.  Joint  Adventubes  ®=»4— Rights  ov  Pas- 
ties—Refusal  TO  Cabbt  out  Contbaot. 

Where  under  such  agreement  a  contract 
was  entered  into  with  the  owners  of  the  land  by 
which  a  corporation  was  formed  to  take  over 
the  land,  etc.,  but  the  owner  refused  to  carry 
out.  the  agreement  at  the  time  agreed,  the  bro- 
ker could  not  be  deprived  of  his  riehts  by  a 
modified  agreement  substantialljr  similar  to  the 
one  devised  by  him  and  entered  into  by  the  cor- 
poration and  the  owners. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  H  3-8;   Dec.  Dig.  «=>4.] 

7.  Joint   Adventubes   «=»5  —  Rxtubal   to 
Perfobk— Remcedies  or  Pabtces. 

If  one  associated  in  a  joint  adventure  re- 
fuses to  substantially  perform  bis  obligation, 
his  associates  may  either  terminate  their  rela- 
tion with  him  and  themselves  carry  out  the  en- 
terprise to  his  exclusion  with  an  action  against 
him  for  damages  or  they  could  sue  him  for  mon- 
ey or  property  agreed  to  be  contributed  to  the 
common  fund  or  to  be  supplied  for  a  specified 
purpose,  but  they  could  not  do  both. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  {  7;   Dec.  Dig.  «=3S.] 

8.  Joint  Adventubes  «=>1— TKbiohation  or 
Relation— Notice. 

A  joint  adventure  cannot  be  terminated  as 
to  a  member,  even  if  a  valid  reason  exists  for 
so  doing,  unless  notice  is  given  him. 

tBi,  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  |  1;  Dec.  Dig.  «=»1.] 

9.  Joint   Adventubes   «=>4  —  Failubb   to 
Make  Contbibdtions— Right  to  Pbocexdb. 

Where  a  party  to  a  joint  adventure  after 
the  accomplishment  of  the  enterprise  faiia  on 
reasonable  notice  and  demand  to  contribute  his 
proportion  to  the  expenses  thereof,  he  cannot 
invoke  the  aid  of  a  court  to  secure  a  share  of 
the  proceeds,  but  the  mere  fact  that  some  of 
the  parties  paid  all  the  expenses  or  furnished 
all  the  money  used  would  not  exclude  nonpar- 
ticipating  associates  from  a  share  of  the  pro- 
ceeds. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  IS  3-6;    Dec.  Dig.  <S=»4.] 

10.  Joint  Advkittdbxb  «=35  —  Pleading  — 
Pbesumftionb. 

Where  the  pleadings  in  a  suit  to  recover 
share  of  proceeds  of  joint  adventure  do  not  show 
that  the  relationship  had  terminated,  it  will  be 
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presumed,  aa  a  matter  ot  law,  that  It  had  not 
termioated. 

[Ed.  Note.— For  other  caaea,  see  Joint  Adren- 
tures,  Cent.  Dig.  |  7;  Dec.  Dix.  «=»5.] 

11.  Joint  Aoventubes  €=>4^^ontbibutions 
— Tknoeb. 

Though  a  joint  adventurer  refuse  to  par- 
ticipate in  the  common  enterprise,  if,  before  he 
receives  notice  of  the  termination  of  the  rela- 
tion as  to  him,  he  repents,  and  tenders  whatever 
contributions  are  due  from  him  aa  coadventur- 
er,  his  rights  are  preserved. 

[EA.  Note. — For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  SI  8-6;  Dec  Di«.  «=»4.] 

12.  Joint  AovsNTasu  «=>5— Oontbibutionb 
— Pbebumptionb. 

A  contract  of  joint  adventure  is  not  indef- 
inite because  the  amount  of  pecuniary  contribu- 
tions to  be  paid  by  each  of  the  parties  ia  not 
stipulated,  as  it  would  be  presumed  that  all  ex- 
penses were  to  be  shared  equally. 

[Bid.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  i  7:    Dec.  Dig.  «=^.) 

13.  VeNDOB    AND    PUBCRASEB    <S=»49  —  CON- 

siBUCTiON  or  Contbaot— Pbeamble. 

Where  there  ia  nothing  in  a  contract  to 
rebut  the  inference  that  a  mutual  contract  of 
purchase  and  sale  was  intended,  a  preamble  to 
the  contract,  being  a  part  of  it  reciting  that  A. 
and  others  are  to  sell,  and  S.  and  others  are 
to  bry,  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  80;   Dec  Dig.  <&s>49.] 

14.  Vkndob  and  Pubchaskb  9=>79— Condi- 
tions Pbbokdbrt  —  Inchoatk  Right  of 
Vkndeb. 

Though  a  contract  for  sale  of  land  depends 
upon  the  performance  of  obligations  made  a 
condition  precedent  to  performance  by  vendor, 
the  vendees  have  an  Inchoate  equity  becoming 
vested  on  the  performance  of  the  conditions  pre- 
cedent 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  7,  8,  127-181;  Dec 
Dig.  «=»7&.] 

IBu  Vkndob  and  Purchaseb  «=s>187— Condi- 
tions Pbecedent — Waiver. 

Where  vendors  in  a  contract  for  sale  of 
land  notified  the  purchasers  that  they  would  not 
perform,  the  duty  of  the  purchasers  to  tender 
performance  of  conditions  precedent  or  concur- 
rent conditions  is  waived. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {$  121,  374,  375;  Dec 
Dig.  «=»187.] 

16.  Vkndob  and  Pubchabeb  9=3348— Condi- 
tions Pbecedent  —  Inchoatb  Right  of 
Vendee— Pleadino. 

_  To  prevent  the  extinction  of  the  inchoate 
equity  of  vendees  in  a  contract  for  sale  of  land 
dependent  on  performance  of  conditions  preced- 
ent by  expiration  of  the  Ume  limited,  the  re- 
fusal of  toe  vendors  to  perform  and  the  will- 
ingneas  of  vendees  to  perform  must  be  pleaded. 
[B!d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  1038,  1039-1042;  Dec 
Dig.  «=3349.} 

17.  SPKoina  Pkbfobmanok  «=965  —  Natdbb 
OF  AoBEXiaNT  —  Cortbaot  fob  Salc  of 
Land. 

An  agreement  for  the  sale  of  mining  proper- 
ty, conveyance  to  be  made  to  a  corporation  to 
be  formed,  with  condition  that  bonds  be  issued 
by  the  corporation  for  a  portion  of  the  price, 
with  provision  for  a  sinking  fund,  and  the  rest 
of  the  price  paid  by  a  division  of  the  treasury 
stock,  and  that  the  corporation  should  develop 
and  operate  the  property,  and  that  the  corpora- 
tion should  lend  or  procure  loans  for  the  ven- 
dors secured  by  personal  note,  etc,  cannot  be 


specifically    enforced,   aa   the    provisions   could 
not  be  adequately  enforced  by  the  court 

[Eld.  Note. — ^Por  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  196;    Dec  Dig.  «=>65.] 

18.  PuL&DiNO  9=3204  —  Deicubbeb  to  Bnx 
Paktlt  Good. 

Demurrers  correctly  raising  the  point  that 
an  alternative  phase  of  the  bill  shows  no  equity 
cannot  be  sustained,  where  the  demurrers  are 
addressed  to  the  whole  bilL 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  486-490;    Dec.  Dig.  «=»204.] 

On  Rehearing. 

19.  Joint    Adtkntubss    «=>5— Pebfobicancb 
or  AoBEEUENT— Pleading. 

It  is  not  k  rule  applicable  to  joint  adven- 
tures that  a,  complainant,  to  show  a  right  to 
share  in  the  proceeds  of  the.  joint  enterprise, 
must  allege  either  that  he  has  performed  his 
full  share  of  all  the  acts  incident  to  tiie  accom- 
plishment of  the  enterprise  in  accordance  with 
the  common  agreement  or  else  that  he  stood  at 
all  times  ready  and  willing  to  do  so,  as  such 
rule  is  applicable  only  to  suits  between  parties 
to  ordinary  contracts  where  the  complainant's 
obligations  are  precedent  or  concurrent. 

[Ed.  Note.— For  other  cases,  see  Joint  Ad- 
ventures, Cent  Dig.  |  7;    Dec  Dig.  9=95.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Bill  by  Warwick  Saunders  against  R  N. 
McDonongh  and  others  to  restrain  and  en- 
join the  selling,  pledging,  or  transferring  of 
certain  shares  of  capital  stock  and  bonds  of 
the  Self-Fluxing  Ore  ft  Iron  Company,  and 
for  an  accounting  and  other  relief.  From  a 
decree  sustaining  demurrers  to  the  bill,  com- 
plainant appeals.  Affirmed  in  part,  and  re- 
versed and  rendered  in  part 

Th6  averments  of  the  bill  sufflclently  ap- 
pear from  the  opinion  of  the  court  Exhibit 
A  to  the  bill  Is  as  follows : 

This  memorandum  of  agreement  made  in  trip- 
licate, bearing  date  November  26,  1912,  the  same 
being  in  lieu  thereof  and  as  substitute  for  the 
terms  of  an  agreement  heretofore  entered  into 
hetween  W.  F.  Aldrich  and  associates,  of  the 
one  part  and  John  J.  Shannon  and  R.  N.  Mc- 
Donough,  for  themselves  and  associates,  of  the 
other  part  iiaid  substituted  agreement  expir- 
ing January  1,  1913,  wherein  the  said  Aldrich 
and  associates  are  to  sell,  and  said  Shannon 
and  McDonough  and  associates  are  to  buy,  a 
certain  tract  of  about  1,650  acres.  [Here  fol- 
lows description  by  government  subdivision.] 
We,  the  said  W.  F.  Aldrich  and  associates  [John 
Towers]  propose  and  offer  as  follows :  That  for 
and  in  consideration  of  one  dollar  in  hand  paid 
and  other  valuable  consideration,  the  receipt 
whereof  ia  hereby  acknowledged,  to  convey  by 
general  warranty  deed  free  from  all  incum- 
brance, and  with  good  and  sufficient  merchant- 
able title,  all  of  said  lands  to  the  McDonough 
Ore  &  Mining  Company  or  such  other  corpora- 
tion aa  the  grantors  may  designate,  on  or  be- 
fore January  2,  1913,  as  the  grantee  may  elect 
and  accept  aa  full  and  complete  payment  there- 
for three  thousand  dollars  in  first  mortgage, 
thirty-year,  semiannual,  6  per  cent  gold  bonds 
to  be  isaued  by  the  grantee  corporation :  Provid- 
ed said  bond  issue  shall  constitute  the  entire 
issue  and  to  be  of  the  denomination  of  one  thou- 
sand dollars  each.  The  said  interest  to  begin 
January  1,  1913,  and  payable  semiannually 
thereafter.  And  provided  further  that  said 
bonds  shall  be  the  first  mortgage  lien  on  said 
lands  to  be  hereby  conveyed  as  aforesaid.  And 
i  provided  further  that  said  corporation  shall  take 
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the  necessary  and  -substantial  steps  to  develop 
nnd  operate  the  said  property  widiin  a  reason- 
able tune,  now  estimated  to  be  within  the  next 
ninety  days.  And  provided  further  that  said 
crantee  corporation  shall  provide  in  said  bond 
usne  an  adequate  sinking  fund  to  retire  the 
■aid  bonds  at  maturity,  said  sinking  _  fund  to 
begin  within  five  years  from  date  of  said  bonds. 
And  provided  further  that  said  bonds  are  sub- 
ject to  call  and  cancellation  b^  said  grantee  cor- 
poration at  any  interest  bearing  date  upon  giv- 
ing sixty  days  notice  at  per  plus  6  per  cent. 
The  title  deeds  to  be  deposited  with  the  Bir- 
mingham Trust  &  Sa-nngs  Bank,  who  are  to  be 
the  trosteea  under  the  above  said  mortgage  and 
bond  issue.  Said  deeds  to  be  delivered  to  said 
grantee  corporation  at  the  same  time  the  bonds 
are  delivered  to  said  parties  of  the  first  part. 
And  as  further  purchase  price  of  said  lands, 
the  said  f|frantee  corporation  agrees  to  issue  or 

Say  to  said  parties  of  the  first  part,  W.  F.  Al- 
rich  and  John  Towers,  fifty  diousand  dollars 
in  the  capital  stock  of  said  grantee  corpora- 
tion, the  same  to  be  taken  out  of  the  treasury 
stock  of  said  grantee  corporation  at  the  same 
price  the  said  treasury  stock  shall  be  offered 
for  sale.  And  provided  further  that  the  said 
grantee  corporation  hereby  agrees  to  lend  or 
negotiate  loans  for  said  parties  of  the  first  part, 
to  wit,  W.  F.  Aldrich  and  John  Towers,  $ls  fol- 
lows: Twenty-five  thousand  dollars  by  Janu- 
ary 2,  1913,  fifteen  thousand  by  February  1, 
1913,  and  ten  thousand  by  March  1,  1913. 
Each  of  said  loans  payable  on  or  before  date 
of  said  loans  at  6  per  cent.  Interest.  The  said 
parties  of  the  first  part,  W.  F.  Aldrich  and 
John  Towers,  in  order  to  secure  said  loans, 
hereby  agree  to  furnish  for  each  of  said  loans 
the  said  first  mortgage  bonds  as  collateral  on  a 
basis  of  seventy-five  cents  on  the  dollar  and  in 
sufiScient  amounts  to  equal  the  amount  of  each 
of  said  loans,  together  with  their,  the  said  first 
parties,  W.  F.  Aldrich  and  John  Towers,  per- 
sonal notes  for  like  amounts  of  each  of  said 
loans  and  running  for  the  same  length  of  time 
and  bearing  the  same  rate  of  interest  of  S  per 
cent.  Bowever,  it  is  expressly  agreed  by  par- 
ties hereto  that  the  said  grantee  corporation 
shall  have  the  right  to  retire  and  cancel  said 
fifty  thousand  dollars  or  any  number  thereof 
of  said  bonds  so  used  as  collateral  security  for 
said  loans  at  par  and  accrued  interest,  and  the 
proceeds  from  such  redemption  of  said  bonds  to 
be  applied  as  payment  on  said  loans.  It  is  here- 
by mutually  agreed  and  understood  by  and  be- 
tween all  paraes  hereto  that  all  conveyances, 
bonds,  mortgages,  and  such  other  papers  and 
documents  as  may  be  necessary  to  the  closing 
of  the  foregoing  transaction  shall  be  prepared, 
and  the  same  executed  and  exchanged  as  earlv 
as  practicable,  and  not  later  than  January  2, 
1913.  It  is  mutually  understood  and  agreed 
that  all  parties  hereto  shall,  at  their  option,  be 
elected  to  and  remain  directors  of  the  said  gran- 
tee corporation,  or  its  assigns,  foi  the  term  of 
three  years  from  its  organization.  It  is  also 
agreed  that  Attorney  B.  J.  Smyer  shall  be  the 
attorney  to  pass  upon  the  title  of  said  lands 
and  all  other  papers  necessary  and  incident  to 
the  completion  of  this  transaction.  The  above 
clause  and  all  corrections  and  interlineations 
were  made  before  signing. 

Tillman,  Bradley  &  Morrow  and  W.  B. 
White,  all  of  Birmingham,  for  appellant 
Garber  &  Garber  and  H.  O.  Selbeimer,  all 
<tf   Birmingham,   for  appellees. 

SOMERVILLB,  J.  [1-3]  "The  subject  of 
Joint  adventures  iB  of  comparatively  modem 
origin.  It  was  unknown  at  common  law,  be- 
ing; regarded  as  within  the  principles  govern- 
ing partnerships.  While  some  courts  hold 
that  a  joint  adventuro  Is  not  Identical  with 
«7SO.-«8 


a  partnership,  it  Is  regarded  as  of  a  similar 
nature,  and  governed  by  the  same  rules  of 
law.  One  distinction  lies  In  the  fact  that, 
while  a  partneitdilp  is  ordinarily  formed  for 
the  transaction  of  a  genural  business  of  a 
particular  kind,  a  joint  adventure  relates 
to  a  single  transaction,  although  the  lattei 
may  comprehend  a  business  to  be  continued 
for  a  period  of  years.  •  •  •  The  princi- 
pal distinction,  however.  Is  that  in  most 
jurlsdictionB,  where  'any  is  regarded  as  ex- 
isting, one  party  may  sue  the  other  at  law 
for  a  breach  of  the  contract  or  a  share  of 
the  profits  or  losses  or  a  contribution  for  ad- 
vances made  in  excess  of  his  share ;  but  this 
right  will  not  preclude  a  suit  in  equity  for 
an  accounting.  The  contract  need  not  be  ex- 
press, but  may  be  implied  from  the  conduct 
of  the  parties."  23  Cyc.  453,  A.  This  text 
is  well  supported  by  the  numerous  authori- 
ties dted. 

[4]  So  far  as  the  questions  of  mutual  good 
faith  and  accountability  are  concerned,  the 
authorities  are  unanimous  in  holding  that  the 
relation  of  coadventurers  is  governed  by  the 
law  of  partnerships,  which  exacts  of  all  the 
utmost  good  faith  and  fairness  in  the  prose- 
cution of  the  common  enterprise,  and  forbids 
the  accrual  of  any  profit  or  advantage  there- 
in to  one  member  which  is  not  shared  by 
his  associates.  Berry  v.  Colborn,  65  W.  Va. 
493,  64  S.  £.  636,  17  Ann.  Cas.  1018,  and 
note;  Jones  v.  Kinney,  146  Wis.  130,  131  N. 
W.  339,  Ann.  Cas.  1912C,  200,  and  note :  Bots- 
ford  V.  Van  Riper,  33  Nev.  191, 110  Pac.  705 ; 
Edwards  v.  Johnson,  90  S.  0.  90,  72  S.  E. 
638:  23Cya455,  A. 

The  complainant's  bill,  In  its  primary  as- 
pect, seeks  an  accounting  by  certain  of  the 
respondents  for  the  proceeds  of  an  alleged 
Joint  adventure,  undertaken  by  complainant 
and  the  said  respondents  as  his  associates, 
and  completed  by  his  associates  alone  with- 
out his  participation  in  its  final  stages;  the 
allegation  being  that  his  said  associates  have 
received  in  that  behalf  $1,000,000  in  certifi- 
cates of  corporate  stock,  in  which  complain- 
ant Is  entitled  to  share  equally  with  them, 
and  from  which  he  has  been  by  them  ex- 
claded. 

In  Its  secondary  aspect,  the  bill  seeks,  by 
altematlTe  prayer,  to  compel  the  specific  per- 
formance of  a  certain  contract,  by  the  terms 
of  which  he  and  his  associates  were  to  buy, 
and  the  other  respondents,  Aldrich  and  Tow- 
ers, were  to  sell  to  them,  a  valuable  tract  of 
mineral  land,  to  be  conveyed  to  a  corporation 
to  be  organized,  and  which  land  was  to  be 
the  basis  for  the  issuance  of  the  capital 
stock  in  which  complainant  and  his  associ- 
ates were  to  share ;  the  allegation  being  that 
this  contract  had  been  wrongfully  breached 
and  repudiated  by  the  vendors,  who,  how- 
ever, shortly  afterwards  executed  the  con- 
tract in  a  modified  form  for  and  with  com- 
plainant's said  associates,  without  complain- 
ant's partldpation  therein.    These  Tendorsn 
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and  complainant's  four  alleged  coadventur- 
ers,  and  also  the  corporation  organized  by 
them  to  hold  and  develop  the  lands  purchas- 
ed, are  made  parties  respondent  to  the  bill. 

[6]  The  foundation  for  complainant's 
rights,  as  here  asserted,  are  in  substance 
thus  stated  by  the  bill: 

The  respondents  R.  N.  McDonough,  J.  B. 
McDonougb,  W.  A.  Porter,  and  J.  J.  Shan- 
non, had  an  option  for  the  purchase  of  cer- 
tain lands  from  the  respondents  Aldrich  and 
Towers,  and  in  February,  1912,  McDonough 
and  associates  engaged  complainant  as  a 
broker  to  market  and  sell  these  landa  tiater, 
In  July,  1912,  they  gave  him  an  exclusive 
written  commission  to  procure  a  sale.  This 
commission,  accepted  and  signed  by  com- 
plainant, contained  these  stipulations: 

"This  a^eement  will  be  considered  in  force 
and  effect  until  the  15th  day  of  November,  1912. 
We  will  further  agree  that,  in  the  event  we  de- 
cide it  is  to  the  best  interest  of  all  parties  to  this 
agreement  to  form  a  corporation  with  the  view 
of  j}urchasing  the  lands  mentioned  above,  we  will 
allow  the  privilege  of  bonding  the  lands  to  en- 
able US  to  develop  and  mine  the  ore.  If  you  are 
successful  in  this  undertaking,  we  will  give  you 
33  per  cent,  of  the  corporation's  stock,  after 
all  incumbrances,  including  our  profits,  together 
with  your  pro  rata,  are  paid  on  the  properties. 
In  the  event  we  should  sell  either  tract  of  the 
land  by  November  15,  1912,  or  no  sale  be  effect- 
ed, we  will  give  you  the  option  or  right  to  Join 
us  in  the  purchase  of  either  or  both  tracts  of 
land  at  the  same  rate  per  acre  as  we  pay,  to 
the  extent  of  20  per  cent,  of  same." 

No  sale  was  effected  before  November  15, 
1912,  but  about  October  26,  1912,  complainant 
devised  and  proposed  to  said  associates  a 
plan  to  organize  a  corporation  which  should 
acquire  these  lands  by  the  issuance  of  its 
stock  and  bonds,  whereby  it  was  contemplat- 
ed that  complainant  and  his  associates 
should  receive  approximately  $1,000,000  par 
value  of  the  capital  stock,  to  be  equally  di- 
vided between  them.  This  plan  was  accepted 
by  said  associates,  "and  your  orator  and  his 
said  associates  thereupon  mutually  Binned  to 
use  their  best  efforts  to  cause  the  same,  or 
some  modification  thereof,  to  be  carried  out 
and  to  divide  equally,  one-flftb  to  each,  the 
proceeds  received  by  them  pursuant  to  the 
same  or  to  any  modification  thereof,  and 
(that)  aU  transactions  thereafter  had  be- 
tween your  orator  and  his  said  associates 
were  had  in  contemplation  of  such  mutual 
agreement  and  pursuant  theieta" 

Thereupon  complainant  negotiated  with 
resi)ondents  Aldrich  and  Towers,  procured 
them  to  cancel  their  pending  option  agree- 
ment, and  to  execute  and  deliver  to  complain- 
ant and  said  associates  an  agreement  for 
the  sale  and  purchase  of  these  lands,  upon 
terms  therein  fully  specified  (this  document 
is  Exhibit  A  to  the  bill,  and  the  reporter  will 
set  it  out  In  full).  This  agreement  was  in 
turn  executed  and  delivered  to  said  Aldrich 
and  Towers  by  complainant  and  his  said  as- 
sociates. By  its  terms  it  was  to  be  perform- 
ed on  or  before  January  1,  1913. 

Pursuant  to  this  agxeouent  (of  November 


26th),  the.  respondent  corporation,  the  Self' 
Fluxing  Ore  &  Iron  Company,  was  organized 
on  or  about  December  30,  1912,  with  an  au- 
thorized capital  stock  of  $3,000;  and  on  or 
about  January  3,  1013,  its  authorized  capital 
stock  was  Increased  to  $1,500,000.  On  or 
al>out  the  same  day  said  corporation  duly  au- 
thorized an  issue  of  first  mortgage  6  per  cent 
gold  bonds. 

In  the  meantime,  on  or  about  December  20, 
1912,  said  Aldrich  and  Towers  notified  com- 
plainant and  his  said  associates  that  "they 
declined  to  perform  said  agreement  dated 
November  26,  1912,  according  to  its  terms, 
conditions,  and  covenants,"  and  said  agree- 
ment was,  in  fact,  not  penTormed  by  them  on 
or  before  January  3,  1913. 

On  or  about  January  3, 1913,  complainant's 
said  associates  "proceeded  without  any  par- 
ticipation therein  by  your  orator  to  carry  out 
and  perform  said  agreement  dated  November 
26,  1912,  substantially  in  accordance  with  the 
terms  thereof,  except  that  they  attempted  to 
modify  their  obligations,  covenants,  and  con- 
ditions therein,  in  certain  respects,  and  par- 
ticularly in  respect  to  the  obligation  of  said 
associates  to  cause  said  proposed  corporation 
to  make  or  procure  to  be  made  a  loan  of  $50,- 
000  to  respondents  Aldrich  and  Towers." 

Thereupon  complainant  demanded  of  said 
associates  that  they  account  to  him,  and  de- 
liver to  him  certificates  for  bis  one-fifth  share 
of  the  shares  of  respondent  corporation's  cap- 
ital stock,  received  by  them  in  and  about  the 
performance  of  the  agreement  of  November 
26,  1912,  which  they  refused  and  still  refuse 
to  do  (as  charged  on  Information  and  belief). 
Said  associates  received  $1,000,0(X)  par  value 
of  said  shares  of  capital  stock. 

On  or  about  January  20,  1913,  complainant 
offered  to  pay  and  deliver  to  respondents,  his 
said  associates,  "any  proportionate  share  that 
might  be  proper.  In  cash  or  other  considera- 
tion, required  In  said  performance  by  them  of 
said  agreement  dated  November  26,  1912,  as 
finally  modified  and  pertotmeA  by  them,  and 
then  again  requested  of  them  a  delivery  to 
him  of  his  one-fifth  share  of  the  profits  real- 
ized by  them  in  said  transactions;  but  they 
all  refused,  and  stiU  refuse,  to  recognize  any 
rights  of  complainant  in  the  premises,  and 
refused  and  still  refuse  to  receive  any  pay- 
ment from  him  In  that  behalf." 

The  chancellor  In  his  decree  sustained  the 
demurrers  to  the  bill,  both  general  and  spe- 
cial. His  views  are  expressed  In  a  brief 
opinion  as  follows: 

"It  is  held  that  complainant  and  respondents, 
other  than  Aldrich  and  Towers,  were  joint  ad- 
venturers, under  the  agreement  dated  November 
26,  1912,  and  tliat  their  relations  under  such 
agreement  were  fiduciary.  Said  agreement  re- 
cites that  it  expires  January  1,  1913.  It  is  held 
that  said  fiduciary  relation  expired  on  that  date, 
except  the  liability  to  account  for  acts  or  omis- 
sions, or  both,  done  or  suffered  while  it  was  in 
force.  The  demurrers  of  Aldrich  and  Towpra 
are  sustained  upon  the  ninth  ground  assigned 
The  demurrers  of  the  other  respondents  are  bus 
tained  upon  the  seventh  ground  assigned." 
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These  groands  are,  respectively: 
"(»)  Said  contract  of  November  26, 1012,  Is  In 
the  nature  of  an  option  agreement  under  which 
many  acts  were  to  be  performed  b;  the  pur- 
chasers on  or  before  a  certain  date,  and  there  is 
a  failure  to  allege  the  performance  of  these 
acts." 

"(7)  It  is  not  sufficiently  shown  wherein  or  in 
what  manner  or  to  what  extent  complainant  is 
entitled,  under  the  allegations  of  said  bill,  to 
stock  and  bonds  of  the  respondent  company, 
Self-FIuxing  Ore  ft  Iron  Company,  or  to  profits 
arising  or  to  accrue  from  transactions  with  re- 
spondents." 

[6]  It  seems  dear  to  us  that  the  status  of 
Joint  adrentureis,  upon  which  rests  the 
equity  of  the  bill,  was  created  by  the  alleged 
agreement  of  October  26,  1013,  and  that  the 
contract  made  with  Aldrlch  and  Towers  on 
November  26,  1012,  was  but  a  step  in  the  ac- 
complishment of  the  Joint  adventure.  In  this 
view  of  the  case,  the  expiry  of  the  Aldrlch 
and  Towers  contract  by  express  limitation  on 
January  1  or  2,  1013,  would  not  of  Itself  ter- 
minate the  agreement  of  Joint  adventure  made 
between  complainant  and  his  associates  on' 
October  26,  lOlZ  That  agreement  was  not 
limited  as  to  its  duration.  It  was  therefore 
not  terminable  at  the  pleasure  of  any  of  the 
parties,  so  long  as  its  purpose  remained  unac- 
complished, and  bad  not  become  impractica- 
ble. Berry  v.  Colborn,  supra,  17  Ann.  Cas. 
1022,  note ;  Jones  v.  Kinney,  supra,  Ann.  Cas. 
1912C,  202,  note;  23  C?c.  454,  E. 

[7]  It  could,  of  course,  have  been  terminat- 
ed by  mutual  agreement  And,  if  one  of  the 
parties  had  refused  to  substantially  perform 
his  obligations  In  the  premises,  his  associates 
could  undoubtedly  have  either  terminated 
thdr  relations  with  him,  and  themselves  car- 
ried on  the  enterprise  to  his  complete  exdu- 
fBlon,°with  an  action  against  him  for  damages 
for  his  breach  (Teager's  Appeal,  100  Pa.  88 ; 
McCreery  v.  Green.  38  Mich.  173;  Davidor 
V.  Bradford,  129  Wis.  624,  100  N.  W.  676; 
M<dntlre  v.  Carr,  164  Mich.  37,  128  N.  W. 
1070) ;  or  they  could  hold  such  defaulter  to 
the  obligations  of  his  contract,  and  sue  him 
for  money  or  property  agreed  to  be  contribut- 
ed to  the  common  fund,  or  to  be  supplied  for 
a  specified  purpose  (Plllsbury  v.  Plllsbury,  20 
N.  H.  90;  Flnlay  v.  Stewart,  66  Pa.  183; 
Armstrong  v.  Henderson,  99  Va.  234,  37  S.  ES. 


[I]  But,  manifestly,  they  could  not  do  both 
of  these  things.  And,  both  upon  reason  and 
authority,  if  for  any  valid  reason  they  chose 
to  terminate  the  relationship,  they  could  do 
80  only  by  giving  notice  to  their  associate 
that  the  relationship  was  then  and  there  to 
be  ended.  Edwards  v.  Johnson,  90  S.  0.  90,  72 
S.  E.  638;  Maraton  v.  Qould,  69  N.  Y.  220, 
224;  Annond  ▼.  Tupper,  21  Nova  Scotia,  11, 
16  Can.  Sup.  Ct  71& 

[I]  It  Is,  we  think,  a  sound  rule  of  equity, 
if  not  of  law  also,  that  if  one  of  the  parties, 
after  the  accomplishment  of  the  enterprise, 
fails  or  refuses,  upon  reasonable  notice  and 
demand  by  his  associates,  to  contribute  his 
due  proportion  to  the  expenses  thereof,  he 


cannot  Invoke  the  aid  of  a  court  to  secure  a 
share  of  the  proceeds.  See  Und  v.  Webbet, 
38  Nev.  623,  134  Pac.  461,  135  Pac.  ISO,  141 
Pac.  458,  50  L.  R.  A.  (N.  S.)  1046.  But  the 
mere  fact  that  some  of  the  parties  paid  all 
the  expenses,  or  furnished  all  the  money  used, 
does  not  exclude  nonparticlpatlng  associates 
from  a  share  of  the  proceeds.  Botsford  v. 
Van  Riper,  33  Nev.  191,  110  Pac  705 ;  Lind  v. 
Webber,  86  Nev.  623,  134  Pac.  481,  135  Pac. 
139,  141  Pac.  458,  50  U  R.  A.  (N.  S.)  1046, 

In  Botsford  v.  Van  Riper,  supra,  it  was 
said: 

"The  evidence  discloses,  and  the  iSndings  of  the 
lower  court  are  to  the  effect,  that  the  resptHid- 
ents  performed  their  part  of  the  contract  entered 
into,  and  stood  ready  at  all  times  to  further  aid, 
as  far  as  lay  in  their  power,  pursuant  to  their 
agreement,  the  consummatioin  of  the  deal  orig- 
inally agreed  upon.  That  they  were  not  called 
upon  to  do  so  by  appellant  is  not  a  sufficient  rea- 
son in  law  or  equity  to  invalidate  their  right  to 
share  in  the  profits  of  the  deal,  because  the  ap- 
pellant saw  fit  to  talie  the  reins  and  do  most  or 
all  of  the  work  himself  after  the  original  agree- 
ment was  made  and  entered  into." 

[10]  It  does  not  appear  from  the  bill  of 
complaint  that  the  Joint  adventure  shown  has 
ever  been  legally  terminated,  and  It  will  be 
presumed  as  a  matter  of  law,  that  it  has  not, 
in  the  absence  of  allegation  and  proof  to  the 
contrary  by  way  of  defense  to  the  bill. 

[11]  The  fact  that  complainant  was  volun- 
tarily associated  in  the  Joint  enterprise  is 
sufficient  evidence  that  he  desired  to  partici- 
pate therein;  but,  whether  he  so  desired  or 
not,  until  be  abandoned  it,  or  was  legally  ex- 
cluded therefrom,  be  was  entitled  to  share  in 
its  proceeds.  And,  even  if  the  allegation  that 
his  associates  finally  completed  tbelr  common 
undertaking  "without  any  participation  there- 
in by  him"  is  fairly  susceptible  of  the  con- 
struction that  complainant  refused  then  to 
participate  therein — which  is  at  least  doubt- 
ful— If  thereafter,  before  he  was  notified  by 
them  of  a  termination  of  their  relations  with 
him,  he  repented  of  his  default,  and  offered 
whatever  contribution  was  due  from  him  as  a 
coadventurer,  his  status  and  rights  therein 
were  thereby  effectually  preserved. 

[12]  We  think  the  joint  adventure  agree- 
ment of  October  26,  1012,  is  sufficiently  defi- 
nite as  to  the  character,  condition,  and  terms 
of  the  undertaking.  It  is  true  that  the 
amount  of  the  pecuniary  contribution  to  l>e 
paid  by  each  of  the  parties  is  not  stipulated 
in  terms.  But  in  such  a  case  the  law  will 
presume  that  aU  expenses  are  to  be  shared 
equally.  Just  as  it  would  also  presume,  in  the 
absence  Of  expression,  that  the  proceeds  or 
profits  were  to  be  divided  equally.  In  that 
aspect  of  the  bill  which  we  have  above  dis- 
cussed, we  are  of  the  opinion  that  it  is  free 
from  demurrable  defects. 

[1$]  A  very  careful  analysis  of  the  Al- 
drlch and  Towers  agreement  of  November  26, 
1912,  convinces  us  that  it  was  intended 
to  be,  and  in  fact  was,  a  mutual  contract 
of  purchase  anff  sale  between  them,  on  the 
one  hand,  and  complainant  and  his  associates, 
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on  tbe  other.  Indeed,  the  preamble  to  the 
contract,  which  is  a  part  of  It,  la  concluslTe 
of  the  qnestlon.  It  recites  that  by  this  agree- 
ment "said  Aldrich  and  associates  are  to  sell, 
and  said  Shannon  and  McDonough  and  as- 
sociates are  to  buy,  a  certain  tract  of  land," 
etc.,  and  there  Is  nothing  in  the  rest  of  the 
contract  to  rebut  the  obvious  meaning  and 
elFect  of  this  declaration. 

[14]  Conceding  the  contention  of  respond- 
ents that  this  contract  exacted  of  the  associ- 
ated grantees  the  performance  of  several 
stipulated  obligations  as  a  condition  preced- 
ent to  the  acquirement  of  the  title  from  the 
vendors  by  a  deed  of  grant,  nevertheless  the 
contract  vested  in  the  purchasers  an  in- 
choate equity  which  would  become  ti  vested 
equitable  estate  upon  a  seasonable  tender 
of  performance  by  them,  U  afterwards  kept 
good. 

[IS]  The  bill  does  not  allege  such  a  tender 
of  performance.  It  does  allege,  however, 
that  on  or  about  December  20,  1912,  while 
the  contract  was  still  in  force,  the  vendors 
notified  complainant  and  his  associates  (the 
vendees)  that  they  declined  to  perform  their 
agreement  according  to  its  terms. 

Under  all  the  authorities,  this  repudiation 
of  the  contract  by  the  vendors  relieved  tbe 
vendees  of  the  duty  of  actually  and  formally 
tendering  performance  of  their  obllgationB 
in  the  premises,  though  they  were  conditions 
precedent  to,  or  concurrent  with,  performance 
by  the  vendors.  Root  v.  Johnson,  89  Ala.  90, 
10  South.  293;  Campbell  v.  Lombardo,  153 
Ala.  489,  44  South.  862;  39  Cyc.  1662,  O. 

[1(]  Bat,  in  order  to  prevmt  the  extinction 
of  the  inchoate  equity  of  the  vendees  in  the 
present  case  by  the  expiration  of  the  period 
allowed  them  for  performance,  it  is  neces- 
sary for  them  to  allege  and  prove,  not  only 
the  refusal  of  the  vendors  to  perform,  but 
that  they  were  themselves  able,  ready,  and 
willing  to  iierform  during  that  period  of 
time,  Moss  V.  King,  66  South.  180,  and  cases 
therein  cited.  In  the  absence  of  such  an  al- 
legation in  the  bUl,  It  does  not  show  that 
the  vendees  had,  after  January  2,  1913,  even 
an  Inchoate  equitable  interest  in  the  lands. 
This  conclusion  invalidates  a  minor  theory 
and  agreement  of  complainant's  that,  Ind^ 
pendently  of  the  further  prosecution  of  tbe 
Joint  adventure  after  December  20, 1912,  com- 
plainant and  his  associates  had  and  have 
such  a  Joint  interest  in  the  lands  under  their 
contract  of  purchase  as  to  entitle  complain- 
ant to  an  accounting  by  his  co-owners  for 
Its  proceeds,  even  though  the  Joint  adventure 
was  abandoned. 

[1 7]  In  regard  to  the  alternative  prayer  for 
relief  by  a  speclQc  performance  of  the  Al- 
drich and  Towers  contract,  for  which  purpose 
those  vendors  are  brought  in  as  additional 
parties  respondent,  a  careful  scrutiny  of  the 
provisions  of  that  contract  convinces  us  that 
It  cannot  be  adequately  and  equitably  en- 


forced by  the  coart  by  any  decree  of  spe- 
cific performance. 

In  its  alternative  aspect,  therefore,  the 
bill  is  without  ^uit7,  and  the  general  demur- 
rer of  Aldrich  and  Towers  was  properly 
sustained.  So  also  their  8];>ecial  demurrer 
was  properly  sustained,  on  the  ground  that 
the  bill  does  not  show  any  equitable  interest 
now  in  the  vendees  under  their  contract  of 
purchase.  If  those  respondents  have  wrong- 
fully abandoned  or  breached  their  contract 
with  complainant,  he  must  seek  his  redress 
by  an  action  for  damages  in  a  court  of  law. 

[II]  We  have  pointed  out  that  in  its  pri- 
mary aspect  the  bill  is  not  subject  to  any  of 
the  grounds  of  demurrer  interposed.  In  its 
alternative  aspect  it  was  subject  to  the  gen- 
eral demurrer,  and  also  to  several  of  the 
grounds  of  special  demurrer,  interposed  by 
the  "associate"  respondents;  but  these  were 
all  directed  to  the  bill  as  a  whole,  and  not 
limited  to  the  aspect  stated.  They  could  not 
therefore  be  properly  sustained. 

It  results  that  the  decree  of  the  chancellor 
sustaining  the  demurrers  of  R.  N.  and  J.  H. 
McDonough  and  W.  A.  Porter  and  J.  J.  Shan- 
non to  the  bill  of  complaint  was  erroneous. 
To  that  extent  the  decree  will  be  reversed, 
and  a  decree  here  rendered  overruling  those 
demurrera 

It  results  also  that  the  decree  of  the  chan- 
cellor in  sustalnini  the  demurrers  of  W.  V. 
Aldrich  and  John  Towers  to  the  bill  of  com- 
plaint was  without  error,  and  will  be  af- 
firmed. 

Reversed  and  rendered  in  part,  and  afiBrm- 
ed  in  part 

ANDERSON,  a  J.,  and  McCLELLAN  and 
SAYRE,  JJ.,  concur. 

On  Rehearing, 

SOMERVILLB,  J.  [II]  The  appellants, 
complainant's  coadventurers,  Insist  with  much 
earnestness  that  the  same  rules  as  to  plead- 
ing and  proof  must  be  applied  to  transactlMis 
and  obligations  between  coadventurers  as  are 
applied  to  ordinary  contractual  obligations; 
that  is  to  say,  that,  in  order  for  complainant 
to  show  a  right  to  share  in  the  proceeds  of  the 
Joint  enterprise,  he  must  allege  and  prove  ei- 
ther that  he  has  performed  his  full  share  of 
all  the  acts  and  services  incident  to  the  ac- 
complishment of  the  enterprise,  in  accordance 
with  the  common  agreement,  or  else  that  he 
stood  at  all  times  able,  ready,  and  willing  to 
do  so.  That  rule,  however.  Is  applicable 
only  to  suits  between  parties  to  ordinary  con- 
tracts, where  the  complainant's  obligations 
were  precedent  to  or  concurrent  with  those  of 
the  defendant  It  cannot  be  Justly  applied, 
and  we  believe  it  has  never  be&i  applied,  to 
obligations  arising  out  of  partnerships  or 
quasi  partnerships,  which  are  founded  upon 
trust  and  confidence,  and  which,  without 
some  express  stipulation,  are  not  presumed  tc 
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«zact,  as  conditions  precedent  to  tbe  contlnu* 
ance  of  tbe  relation  and  the  enjoyment  of  Its 
fralts,  tbe  prompt  and  equal  discbarge,  or 
readiness  to  discharge,  by  each  partner  or 
associate,  of  his  various  obligations  concur- 
rently with  the  occasion.  For  bis  defaults 
of  dn^  a  partner  may  be  taxed  with  tbe 
loss  he  Inflicts  upon  the  business;  and  in 
grave  cases  tbe  partnership  may  be  dissolved 
by  Judicial  decr^;  but  it  la  not  dissolved 
Ipso  fttcto. 

As  we  have  already  noted.  Joint  adventures 
are  governed  substantially  by  the  laws  of 
partnership ;  one  diHerence  to  be  noted  here 
being  that  a  dissolution  for  proper  cause  may 
be  effected  by  bis  coadventurers  against  a 
defaulting  associate  without  Judicial  decree. 

It  was  in  view  of  these  considerations  that 
we  held  that  complainant  makes  out  a  prima 
fade  case  for  relief  against  these  respondents 
by  showing  that  he  was  a  party  to  tbe  adven- 
ture, and  that,  upon  being  Informed  of  Its 
accomidiahment,  and  while  the  relation  con- 
tinued undissolved — as  it  presumptively  did 
— he  offered  to  bear  bis  share  of  its  burdens. 
A  reconsideration  of  that  holding  confirms 
our  confidence  In  its  soundness  and  Justice, 
and  Its  harmony  with  the  general  prlndples 
of  tbe  law. 


(191  Ala.  4S6) 

SOUTHERN  RX.  CO.  v.  HARRISON. 

(No.  768.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 

RehearinK  Denied  Dec.  17,  1914.) 

1.  RxiLBOADS   «=5297— INJDBT  TO   PiBSON   ON 

Tbaik—Plkas— Violation  of  Rnus. 

In  an  action  for  tbe  death  of  a  brakeman 
employed  by  another  company  while  on  a  train 
operated  over  defendant's  line,  plea  setting  up 
deceased's  violation  of  a  rule  of  bis  employer, 
but  not  setting  up  any  facts  to  show  that  such 
rule  was  made  for  defendant's  benefit,  or  that 
it  was  in  any  wise  connected  therewith,  and 
plea  setting  up  a  violation  of  the  defendant's 
rule,  but  not  showing  facts  making  a  decedent 
■object  therete,  were  bad  npon  demurrer. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  §{  944-«53 ;   Dec.  Dig.  c^=>297.] 

2.  PtEADiNG  «=5>8— Fact  ob  Conclusion  — 

Ck)NTRIBUTOBT  NEOLIOBNOS. 

Fleas  that  deceased  negligently  rode  upon 
tbe  engine  were  not  good  as  pleas  of  contribu- 
tory negligence,  since  the  averment  of  negligence 
was  a  mere  conclusion. 

[Ed.    Note.— For   other   cases,    see   Pleading, 
Cent.  Dig.  §|  12-28%,  68;    Dec.  Dig.  <8=»8.] 

S.  Railboads  «=>297— Injubt  to  Thibd  Pbb- 

SON— GONTBIBDTOBT    NbOLIOKNCB. 

It  conld  not  be  said  as  matter  of  law  that 
it  was  negligence  npon  the  part  of  deceased 
brakeman  to  ride  npon  the  engine. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent.  Dig.  H  944-9S3;    Dec.   Dig.  «=>297.] 

4.  Affbal  and  Ebbob  «=>1066  —  Injitbt  to 
Thibd  Pebson— Exclusion  or  Evidenob— 
Habmless  Erbor. 

In  an  action  for  the  wrongful  death  of  a 
brakeman  employed  by  another  company  in  a 
collision  on  defendant's  line,  where  the  conduc- 
tor of  defendant's  train  had  stated  that  be  had 
not  worked  for  defendant  since  tbe  collision, 
tbe  exclusion  of  evidence  as  to  whether  he  was 


laid  off  by  defendant  on  the  morning  of  the  ac- 
cident was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4187-4193,  4207;  Dee. 
Dig.  «=9l056.] 

IS.  WiTNBBSBS  «=»372— Examination— Biab. 

If  the  fact  that  witness  had  been  laid  off 
by  defendant  was  a  circumstance  showing  his 
ill  feeling  against  defendant  and  affecting  his 
credibility,  the  purpose  of  the  question  as  to 
whether  he  had  beoi  laid  off  by  defendant  on 
the  morning  of  tbe  accident  should  have  been 
suggested  by  asking  witness  as  to  his  state  of 
feebng  toward  tbe  defendant,  and  if  he  said 
that  It  was  good  by  a  resort  to  facts  and  dr- 
enmstanoes  tending  to  show  his  bias. 

[I'd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1192-1199;    Dee.  Dig.  •8=>372.] 

6.  Railboads  ^=»297— Injubt  to  Thibd  Feb- 
SON— Question  fob  Jubt— Wanton  Nbou- 

OENCB. 

On  evidence,  in  an  action  for  the  death  of 
a  brakeman  employed  by  another  company  in  a 
collision  of  his  train  while  operated  over  de- 
fendant's line,  held  that  the  issue  of  wanton 
negligence  and  whether  defendant's  conductor, 
whose  watch  showed  the  correct  time,  read  It 
correctly  were  for  the  Jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i§  944-968;    Dec  Dig.  «=»297.] 

7.  Railboads  «=9296h-Injubt  to  Thibd  Pbb- 

60N— NEOLIOBNCB— COUFANT   LIABLE. 

That  the  conductor  of  defendant's  train 
read  bis  watch  wrong,  and  in  reliance  thereon 
ran  bis  train  in  violation  of  orders,  was  negli- 
gence on  his  part  maldng  defendant  liable,  if 
the  death  pronmately  resulted  therefrom. 

[Ed.  Note,— For  other  cases,  see  Railroads, 
Cent  Dig.  |  943;   Dec.  Dig.  cs=>29&] 

8.  TBSAIj    i«s>240-^NBTBUCinON»— Abouubn- 
TATIVE    INSTBUCTION. 

An  instruction  that  in  arriving  at  the  ver- 
dict the  jury  might  consider  in  connection  with 
all  the  evidence  the  fact  that  the  life  of  defend- 
ant's engineer  was  in  danger  in  the  event  of  a 
collision  in  determining  whether  bis  conduct 
was  willful  or  wanton  was  properly  refused  as 
being  argumentative. 

TEd.  Note.— For  other  caaes,  see  Trial,  Gent 
Dig.  {  661;    Dec.  Dig.  «s»240.] 

9.  Tbial  9=3244  —  Instbuctions  —  SiNOuna 
Out  Evidence. 

The  instruction  was  properly  refused  be- 
cause it  singled  out  eertam  parts  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  If  677-681 ;   Dec.  Dig.  <»s>244.] 

10.  Railboads   «=>297  —  Injubt  to  Thibd 

PebSON- DAMAOK&— INBTBUOTIONS. 

In  an  action  for  a  brakeman's  death,  de- 
fendant's requested  charge  that  the  damage,  if 
any,  was  such  sum  as  would  sufBciently  pimish 
defendant  for  tbe  wrongful  act  of  its  servants, 
which  sum  conld  not  be  increased  because  de- 
cedent's widow  would  get  the  amount  assessed 
by  the  jury  as  punishment,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i§  944r-953 ;   Dec.  Dig.  «=»207.] 

Appeal  from  Oty  Court  of  Birmingham; 
H.  A  Sharpe,  Judge. 

Action  by  Flora  Harrison,  af  administratrix, 
against  the  Southern  Railway  Company,  for 
damages  for  the  death  of  her  intestate.  Judg- 
ment for  plain1:lff,  and  defendant  appeals. 
Affirmed. 


«s>For  othw  GSMi  see  uima  toplo  and  KBT-NUHBER  Is  aU  K«r-Mamb«r«d  DtcMtt  and  Indaxas 
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The  complaint  alleges  In  effect  that  plain- 
tiff's Intestate  waa  the  servant,  agent,  or  em- 
ploye of  the  Mobile  &  Ohio  Railroad  Com- 
pany; that  said  company  then  and  there 
operated  a  train  over  and  upon  defendant's 
line  of  railway  with  the  consent  of  defendant 
for  a  reward;  that  plaintiff's  intestate  was 
then  upon  said  train  so  operated  by  the  Mo- 
bile &  Ohio  Railroad  Company  In  the  per- 
formance of  his  duty  as  such  servant,  agent, 
or  employe  when  the  said  train  on  which 
plaintiff's  intestate  was,  was  run  into  or 
against  by  a  train  or  engine  which  wa&'  a  part 
thereof,  then  and  there  operated  by  defendant 
Southern  Railway  Company.  The  first  count 
alleges  the  negligence  of  defendant  In  the  neg- 
ligent management  and  operation  of  said 
train  under  Its  control,  as  aforesaid.  The 
second  count  alleges  the  negligent  colUMon. 
The  third  count,  the  negligence  of  a  person 
In  the  service  or  employment  of  defendant, 
who  had  charge  or  control  of  the  train  wliirh 
ran  Into  'or  collided  with  the  train  upon  which 
plaintiffs  intestate  was,  and  the  fourth  count 
alleges  wanton  or  willful  injury.  The  pleas 
are  as  follows: 

"(9)  Plaintiff's  intestate  was  himself  guilty 
of  contributory  negligence  *  *  *  in  that  at 
the  time  of  said  collision  he  was  riding  on  the 
engine  of  said  Mobile  &  Ohio  Railroad  Com- 
pany train  in  violation  of  a  rule  of  said  com- 
pany, which  was  known  to  him,  requiring  him 
to  ride  on  the  top  of  his  train  while  running, 
and  defendant  avers  that  at  the  time  of  said  col- 
lision said  Mobile  &  Ohio  train  was  running, 
and  that  plaintiff's  intestate  had  negligently  left 
his  post  of  duty,  and  was  negligently  riding  on 
the  fireman's  seat  on  the  engine  of  said  train. 
Instead  of  on  the  top  thereof,  as  required  by 
said  rule. 

"(10)  Negligently  ridltag  on  the  engine  of  said 
train,  which  was  running,  in  violation  of  a  rule 
of  the  defendant  company,  of  which  he  had 
knowledge,  and  to  which  he  was  subject  in  the 
discharge  of  his  duty ;  said  rule  requiring  him 
to  ride  on  the  top  of  said  train  while  the  same 
was  running,  and  as  a  proximate  consequence 
of  the  violation  of  said  rule,  as  aforesaid,  he 
was  injured  when  said  engine  on  which  he  was 
riding  collided  with  another  engine  on  defend- 
ant's track. 

"(11)  Defendant  had  in  force  and  effect  a  rule 
governing  freight  brakemen,  of  which  the  intes- 
tate, who  was  at  the  time  employed  as  a  freight 
brakeman,  had  knowledge,  and  to  which  he  was 
subject,  which  said  rule  is  as  follows:  'When 
their  trains  were  running  they  must  ride  on 
top  of  them,  and  in  such  positions  as  to  lie  able 
to  control  them  most  effectively,  and  to  pass 
signals  Uie  whole  length  of  said  train.'  And 
defendant  avers  that  plaintiff's  intestate,  in  vio- 
lation of  said  rule,  negligently  left  the  top  of 
his  train  and  rode  negugently  on  the  engine  of 
said  train  while  the  same  was  running." 

The  conductor  in  charge  of  the  train  which 
struck  the  engine  In  which  plaintiff  was  rid- 
ing was  alleged  to  be  one  Hudson  Ernest. 

The  following  charges  were  given  for  plain- 
tiff: 

"(8)  I  charge  you  that  if  Hudson  Ernest  was 
the  conductor  of  a  special  train  pulled  by  en- 
gine No.  736,  it  was  the  duty  of  said  Ernest  as 
such  conductor  to  operate  said  train  according 
to  proper  orders  and  instructions  given  him  by 
the  authority  in  charge  of  the  movements  of 
that  train,  and  if  said  Ernest  as  such  conduc- 
tor read  Us  watch  wrong,  and  in  reliance  on 


such  reading  ran  the  train  In  violation  of  sodk 
orders  so  given  him,  this  was  at  least  negli- 
gence, and  defendant  is  responsible  for  its  prox- 
imate consequences  if  the  death  of  plaintilTt 
intestate  was  one  of  such  consequences. 

"(9)  The  fact,  if  it  be  a  fact,  that  Ernest 
read  the  time  on  his  watch  as  a  few  minute* 
after  4  o'clock,  when  it  was  by  the  watch  in 
fact  a.  few  minntes  after  5  o'clock,  was  negli- 
gence on  the  part   of  Ernest. 

"(10)  I  charge  you  that  if  the  conductor  in 
charge  of  the  special  train  violated  his  orders 
in  operatinfr  the  train,  and  so  caused  the  colli- 
sion, and  that  this  violation  was  caused  by  • 
reading  of  a  watch  as  one  hour  earlier  than  the 
right  time,  and  one  hour  earlier  than  the  time 
actually  shown  by  the  watch,  then  this  was  neg- 
ligence." 

The  following  charges  were  refused  de- 
fendant: 

_  "(5)  In  arriving  at  your  verdict,  you  have  a 
right  to  consider  in  connection  with  all  the  oth- 
er evidence  in  this  case  the  fact,  if  it  be  a  fact, 
that  the  life  of  Engineer  Dean  was  in  danger 
in  the  event  of  a  collision,  as  determining 
whether  his  conduct  was  wanton  or  willful  on 
the  occasion  in  question." 

"(7)  The  damages  against  defendant  in  this 
case,  if  any,  are  such  sum  as  will  suffideatly 
punish  defendant  for  the  wrongful  act  of  its 
agents  or  servants,  and  this  sum  cannot  be  in- 
creased because  of  the  fact  that  deceased's  wid- 
ow will  get  the  amount  assessed  by  the  jury  si 
punishment." 

Stokely,  Scrlvner  ft  Dominick,  of  Bir- 
mingham, for  appellant.  Allen  &  Bell,  4rf 
Birmingham,  for  appellee. 


ANDERSON,  O.  J.  [1]  There  was  no  atot 
in  sustaining  the  plalntUTs  demurrer  to  the 
defendant's  special  pleas  9,  10,  and  11.  Plea 
9  sets  up  the  violation  of  a  rule  of  the  Mobile 
&  Ohio  Company,  but  does  not  set  up  any 
facts  to  show  that  said  rule  was  made  for 
defendant's  benefit,  or  that  it  was  In  any 
wise  connected  therewith.  Pleas  10  and  11 
set  up  a  violation  of  the  defendant's  rules, 
but  fall  to  show  any  facts  making  the  plain- 
tiff's intestate  subject  thereto  or  bound  by 
them.  The  intestate  was  employed  by  and 
was  working  for  the  Mobile  &  Ohio  Company, 
and  the  rules  of  this  defendant  as  to  its 
own  brakemen  had  no  application  to  the 
servants  of  the  Mobile  &  Ohio  Company. 

[2]  Nor  can  we  pronounce  the  pleas  good 
as  to  contributory  negligence  upon  the  theoiy 
that  the  intestate,  independent  of  the  rules, 
voluntarily  placed  hlmseU  in  a  place  of  dan- 
ger, as  the  averment  that  he  negligently 
rode  upon  the  engine  is  a  mere  conclusion. 
One  of  the  pleas  says  he  was  riding  in  the 
fireman's  seat  on  the  engine,  while  the  others 
simply  aver  that  he  was  negligently  on  the 
engine. 

[3]  We  cannot  say  as  matter  of  law  that  It 
is  negligence  upon  the  part  of  a  brakeman 
to  ride  upon  the  engine.  He  might  be  much 
safer  upon  certain  parts  of  the  engine  than 
upon  the  top  of  the  cars.  The  case  of  War- 
den V.  L.  &  N.  R.  R.  Co.,  94  Ala.  277,  10 
South.  276,  14  li.  R.  A.  652,  is  not  an  author- 
ity to  uphold  the  pleas  in  question.  There 
the  court  waa  not  dealing  with  pleading. 
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but  with  the  evidence,  which  showed  that 
the  plalntlfl  improperly  left  the  place  where 
he  belonged  and  was  riding  upon  the  pilot 
or  crossbeam  to  which  the  cowcatcher  was 
attached,  with  bis  legs  hanging  out  in  front 
of  the  pUot,  and  this  while  the  train  was 
oat  on  the  main  line  proceeding  from  one 
station  to  another,  and  when  the  only  duty 
he  could  have  possibly  had  to  perform  was 
upon  the  top  Of  the  train. 

[4,  f  ]  The  trial  court  committed  no  revers- 
ible error  in  declining  to  let  the  defendant 
ask  the  witness  Ernest,  on  cross-examina- 
tion, to  state  whether  or  not  he  was  laid  off 
by  the  Southern  Railway  Company  on  the 
morning  of  the  accident.  The  witness  had 
just  stated  he  had  not  worked  for  the  de- 
fendant since  that  time,  and  it  was  there- 
fore immaterial  to  the  issues  involved  wheth- 
er he  quit  or  was  laid  off  by  the  company, 
unless,  as  now  suggested  in  brief  of  counsel, 
that  the  fact  that  he  was  laid  off  by  the  de- 
fendant was  a  circumstance  showing  ill 
feeling  towards  the  said  defendant,  and  was 
a  circumstance  affecting  his  credibility.  If 
this  be  true,  the  purpose  or  relevancy  of  the 
evidence  should  have  been  suggested  to  the 
trial  court,  as  there  is  nothing  In  the  ques- 
tion which  would  Indicate  that  it  was  being 
asked  to  show  bias  on  the  part  of  the  wit- 
ness. Moreover,  the  more  proper  and  orderly 
way  to  have  shown  bia?  or  ill  will  was  to 
have  asked  the  witness  the  direct  question 
as  to  bis  state  of  feeling  towards  the  de- 
fendant, and  he  may  have  admitted  that  it 
was  bad.  On  the  other  hand.  If  he  said  it 
was  good,  then  the  defendant  could  resort 
to  the  introduction  of  facts  and  circumstanc- 
es showing  that  the  witness  was  biased 
against  the  defendant 

[I]  We  do  not  think  that  the  defendant 
was  entitled  to  the  general  charge  as  to  the 
wanton  count.  The  defendant's  conductor 
wlv>  caused  the  train  to  proceed  before  wait- 
ing for  the  arrival  of  the  Mobile  &  Ohio  train, 
then  due  or  nearly  due,  was  familiar  with 
conditions  and  surroundings;  he  knew  of 
train  92 ;  had  known  of  it  for  years ;  knew 
that  it  made  its  run  daily  on  that  track; 
knew  its  schedule  independent  of  the  time- 
table; had  just  had  it  all  solemnly  called 
to  his  attention  by  the  order  received  at 
Ckuilbnrg;  knew  from  these  orders  that  No. 
92  was  coming  west;  knew  from  these  or- 
ders, which  he  said  he  received  correctly, 
that  No.  92  would  be  at  Bryan  at  S:15;  a 
short  while  before  the  collision  consulted 
his  watch;  the  watch  showed  the  correct 
time;  looked  at  his  watch;  read  it;  the 
watch  showed  5:10;  be  went  on,  conscious 
of  the  approaching  train,  conscious  that  a 
wreck  would  occur  should  they  meet;  knew 
they  were  on  the  same  track ;  knew  that  if  a 
wreck  occurred  some  one  would  be  probably 
killed  or  injured ;  yet  be  went  on  with  a 
reckless  indifference  as  to  consequences;  the 
trains  met,  there  was  a  wreck,  and  the  In- 


testate was  killed.  It  is  practically  conceded 
that  if  Ernest  read  the  watch  correctly  and 
then  proceeded,  he  would  be  guuty  of  wan- 
tonness, but  it  is  contended  that  as  he  mis- 
read his  watch  he  was  guilty  'only  of  simple 
negligence.  It  was  a  question  for  the  jury 
as  to  whether  or  not  he  read  his  watdi 
correctly;  he  examined  it,  and  it  spoke  the 
correct  time.  This  was  positive,  affirmative 
evidence  as  to  the  time.  He  says  he  examin- 
ed it,  but  did  not  read  it  as  it  was.  This 
was  negative  evidence,  and  it  was  a  question 
for  the  jury  as  to  whether  or  not  he  read  it 
correctly  or  incorrectly.  Moreover,  we  do  not 
mean  to  bold  that  it  would  not  be  a  question 
for  the  jury  as  to  wantonness  even  if  the 
conductor  was  honestly  mistaken  as  to  the 
time.  In  matters  of  such  hazard  and  im- 
portance as  the  running  of  trains,  we  are  not 
prepared  to  say,  as  matter  of  law,  that  the 
failure  to  have  tbe  correct  time  or  the  fail- 
ure to  properly  read  and  translate  train  or- 
ders is  a  sufficient  excuse  to  reduce  the  con- 
duct of  the  men  in  cliarge  of  the  train  to 
simple  negligence  merely.  The  disastrous 
consequences  and  results  from  collision  are 
too  hazardous  and  destructive  of  human  life 
to  permit  Ignorance  and  negligence  as  to  the 
contents  of  train  orders  or  as  to  the  correct 
time  to  authorize  derelicts  in  charge  of  trains 
to  escape  a  charge  of  wantonness,  as  mat- 
ter of  law,  upon  the  excuse  that  they  were 
merely  mistaken  as  to  the  time  or  i.td  mis- 
read tbe  train  orders,  eta  These  are  mat- 
ters which  call  for  the  highest  degree  of 
care  and  prudence,  and  we  cannot  hold  that 
negligence  and  mistakes  In  this  respect  will, 
as  matter  of  law,  excuse  the  derelict  train* 
men  of  wanton  misconduct. 

The  cases  of  Birmingham  Waterworks  v. 
WUson,  2  Ala.  App.  581,  56  South.  760,  and 
Birmingham  Waterworks  v.  Murray,  1  Ala. 
App.  443,  55  South.  271,  have  no  bearing  up- 
on the  present  question,  in  principle  or  by 
analogy,  as  there  is  quite  a  distinction  be- 
tween mistakes  in  ordinary  bookkeeping  and 
those  relating  to  the  control  and  handling  of 
dangerous  and  hazardous  instrumentalities, 
not  the  least  important  of  which  is  the  run- 
ning and  handling  of  trains  where  the  pres- 
ervation of  human  life  often  binges  upon 
minuteness  and  axicuracy  to  the  slightest  de- 
gree. 

[7]  There  was  no  error  in  giving  tbe  plain- 
tiff's charges  8,  9,  and  10,  as  the  conductor 
Ernest  was  guilty  of  negligence,  as  matter 
of  law,  under  the  facts  therein  hypothesized. 

[8,  9]  There  was  no  error  in  refusing  the 
defendant's  charge  which  we  have  {narked 
"6"  on  page  43  of  the  record.  It  is  argumen- 
tative, and  singles  out  certain  parts  of  the 
evidence. 

[10]  Charge  7,  refused  the  defendant,  was 
palpably  bad. 

The  other  insistences  as  to  the  ruling  upon 
the  evidence  are  so  plainly  without  meri^ 
that  a  discussion  of  same  can  serve  no  good 
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purpose  and  would  only  lengthen  and  incum- 
ber this  opinion. 

The  Judgment  of  the  dty  court  is  afflrmed. 
'   Affirmed, 

McCLEUCANJ      BIAYFIELD,      and      DB 
GRAFFENRIED,  33.,  concur. 


(Ul  Ala;  (49) 

BAINS   T.   PATTON.     (No.  B82.) 

(Supreme  Court  ot  Alabama.     Dec.  17,  1914.) 

1.  FKA.U08,  STATura  or  «=3lOS— Aobkehknt 
Not  to  bb  Pebfobuxd  Within  Oira  Ybab. 

Under  Code  1807,  {  4289,  requiring  that  an 
agreement  not  to  be  performed  within  one  year 
shall  be  Toid  unleaa  in  writing,  expressing  a 
consideration,  etc.,  a  written  agreement,  recit- 
ing plaintiff's  purchase  of  the  stock  and  fixtures 
of  a  drug  company,  wherein  defendant,  one  of 
the  company,  promised  to  repurchase  such  stock, 
at  plaintitPs  election  within  two  years,  express- 
ing no  consideration  for  the  promise,  was  void, 
whether  or  not  there  was  a  consideration  in 
fact ;  and  the  contract  was  not  relieved  of  such 
requirement  by  Code  1907,  S  S980,  proyiding 
that  a  written  contract  upon  which  suit  is 
founded  is  prima  facie  presumed  to  be  supported 
by  a  sufficient  consideration,  that  being  a  rule 
of  evidence  not  affecting  the  validity  of  the 
contract 

[Ed.  Note.— For  other  cases,  see  Fraud*,  Stat- 
ute of.  Cent.  Dig.  {{  214-221;  Dec.  Dig.  <^=» 
108.] 

2.  Frauds,  Statutx  or  «s»125— Aobbbuent 
Not  to  bk  Pebfobvzd  Withik  Ohi  Xeab— 

CONTINTJINO  OrFEB. 

The  rule  that  an  offer  to  buy  or  sell  be- 
comes binding  if  seasonably  accepted  before  its 
lapse  or  withdrawal  can  operate  only  in  sub- 
ordination to  the  statute  of  frauds  requiring 
an  agreement  not  to  be  performed  witiiin  one 
year  to  be  In  writing,  stating  the  consideration, 
which  presupposes  an  offer  in  form  such  as  if 
accepted  would  constitute  a  contract  within  the 
statute,  so  that,  where  the  agreement  was  void 
when  made,  it  could  not  thereafter  be  validated 
by  a  so-called  acceptance. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {{  276-277% ;  Dec.  Dig.  <8=> 
126.] 

8.  Fbattds,  Statuts  or  «s»125— Aobxemknt 
Not  to  be  Psbfobmxd  Within  One  Teas. 
Code  1907,  S  4289,  subd.  1,  providing  that 
an  agreement  not  to  be  performed  within  one 
year  shall  be  void  unless  in  writing,  expressing 
the  consideration,  etc.,  applies  to  all  agreements 
unilateral  as  well  as  bilateral,  and  a  plaintiff 
who  would  hold  a  defendant  Uable  for  breach 
of  any  agreement  within  the  statute  mnat  show 
that  ft  is  evidenced  by  such  a  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  8!  275-277)i ;  Dec.  Dig.  «=> 
125.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty;  John  O.  Pngh,  Judge. 

Assumpsit  by  A.  B.  Rains  against  John  W. 
Patton.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

The  complaint  contained  the  common 
count,  and  certain  counts  claiming  damages 
for  breach  of  the  contract,  which  is  set  out 
in  the  opinion.    The  defense  set  up  was  that 

of  the  statute  of  frauds. 


Allen  &  Bell,  of  Birmingham,  for  appellant 
Frank  S.  White  &  Sons,  of  Blrmlngbam,  for 
appellee. 

SOMBRVIIXE,  J.  [1]  The  vital  and  de- 
cisive question  In  this  case  is  whether  or 
not  the  written  agreement  upon  which  the 
plaintiff  must  rely  for  a  recovery  Is  obnox- 
ious to  the  statute  of  frauda 

The  agreement  in  question  is  as  follows: 
"Birmini^am,  Ala.,  6/23/OS. 

"This  agreement  witnesses  that  whereas  A. 
B.  Rains  has  purcliased  the  drug  stock  and  fix- 
tures of  the  Patton-PoiM  Drug  Ca  situated  on 
the  comer  of  Second  Ave.  and  Twentieth  St, 
Birmingham,  Ala.,  and  has  paid  the  said  P.  P. 
Drug  Co.  in  cash  for  the  same,  now  John  W. 
Patton  of  the  said  firm  hereby  covenants  and 
binds  himself  unto  the  said  A.  B.  Rains  to  re- 
purchase said  stock  and  fixtures  from  the  said 
Rains  at  the  same  ^rice  he  has  paid  for  the 
same  at  the  expiration  of  two  (2)  yrs.  from 
this  date  should  the  said  Rains  elect  to  sell  the 
same.  That  is,  the  said  Patton  agrees  to  pur- 
chase said  stock  and  fixtures  at  cost  as  they 
shall  inventory  in  two  years  if  Rains  elects  to 
sell  the  same.  Wear  and  service  to  be  deducted 
from  fixtures." 

It  will  be  observed  that  this  agreement  Is 
upon  Its  face  a  nudum  pactum — a  purely 
gratuitous  promise  on  the  part  of  the  defend- 
ant, Patton,  to  buy  a  drug  business  at  the 
end  of  two  years  if  the  plaintiff,  Rains,  then 
offered  to  sell  it  to  him.  Rains  is  utterly 
without  obligation  In  the  matter,  and  baa, 
prima  fade,  neither  given  value  to  Patton 
nor  suffered  any  detriment  himself. 

It  is  claimed  by  the  plaintiff  that  there 
was  in  fact  a  consideration  of  value  which 
moved  to  the  defendant  It  is,  however,  so 
far  as  the  statute  of  frauds  Is  concerned, 
wholly  Immaterial  whether  there  was  or  was 
not  a  consideration  In  fact-  If  the  consid- 
eration be  not  expressed  In  the  writing,  the 
agreement  does  not  bind. 

This  agreement  was  by  Its  terms  not  to  be 
performed  for  more  than  a  year,  and  hence 
falls  within  subdivision  1  of  the  statute  (sec- 
tion 4289,  Code  1907) ;  and,  no  consideration 
for  the  defendant's  promise  being  expressed 
in  the  writing,  the  promise  is  without  legal 
value  or  effect 

Ciontracts  within  the  statute  are,  of  course, 
not  relieved  of  this  requirement  by  section 
3966  of  the  Code,  under  which  a  written 
contract  upon  which  the  suit  is  founded  is 
prima  facie  presumed  to  be  supported  by  a 
sutttcient  consideration.  Rigby  v.  Norwood, 
34  Ala.  129;  Speer  v.  Crowder,  32  South.  658. 
That  is  a  mere  rule  of  evidence,  and  has 
nothing  to  do  with  the  formal  validity  of 
the  contract 

[2]  The  effect  of  the  statute  of  frauds  1> 
supposed  by  plaintiff  to  be  avoided  by  the 
rule  of  law  that  an  offer  to  buy  or  sell  be- 
comes binding  on  the  offerer  if  It  be  season- 
ably accepted  by  the  offeree  before  its  lapse 
or  withdrawal;  the  theory  being  that  this 
agreement  to  buy  at  the  end  of  two  years 
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may  be  regarded  as  a  continuing  offer  to  buy, 
which  became  thus  binding. 

This  rale,  however,  can  operate  only  in 
■abordlnatlon  to  the  statute  of  frauds,  and 
not  In  contravention  of  It.  It  presupposes 
an  offer  In  such  form  as.  If  accepted,  would 
oonstltnte  a  mutual  contract  In  conformity 
with  the  requirements  of  the  statute.  In 
the  instant  case  the  agreement  to  purchase 
at  the  end  of  two  years  was  void  and  unen- 
forceable when  made,  and  could  not  thereaft- 
er be  rendered  valid  and  enforceable  by  a  so- 
called  acceptance  of  It. 

[S]  The  statute  la  applicable  to  all  agree- 
ments, unilateral  as  well  as  bilateral  and 
mutual;  and  a  plaintiff  who  would  bold  a 
defendant  liable  for  the  breach  of  any  agree- 
ment within  the  scope  of  the  statute  must 
show  that  It  Is  evidenced  by  such  a  writing 
as  the  statute  prescribes. 

The  writing  here  exhibited  was  deficient  In 
this  respect,  and  Imposed  upon  Its  maker  no 
obligation,  present  or  prospective,  actual  or 
potential,  it  was  therefore  properly  rejected 
as  evidence  by  the  trial  court 

Without  Its  aid  the  plaintiff  could  not  sus- 
tain any  cause  of  action  against  the  defend- 
ant, and  It  therefore  becomes  unnecessary  to 
consider  other  questions  presented  by  the  rec- 
ord. 

The  judgment  is  affirmed. 

Affirmed. 

ANDEBSON.  a  J.,  and  McCLBLLAN  and 
HAYFIELD,  JJ.,  concur. 


<ui  Au.  ta) 
SOUTHERN  BITDLITHIO  OO.  v.  PDB^ 

RINE.    (No.  418.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17, 1914.) 

1.  AfPXAi.  AHD  ESbbob  «s»323— Pabtiks  En- 

TITLED  TO  ApPEAJy— Join  DEB  Or  PABTIEa 

Where,  in  tort  against  defendant  and  co- 
defendant,  a  single  judgment  for  plaintiff 
against  defendant  and  for  codefendant  was  ren- 
dered, defendant  could  alone  appeal,  though 
where  there  is  one  Judgment  against  two  or 
more  defendants,  fixing  a  Joint  or  a  Joint  and 
aeverable  liability,  all  mnat  Join  in  the  appeal 
or  one  most  appeal  in  the  name  of  all  ana  give 
notice  to  the  others,  and,  if  they  fail  to  join  in 
the  appeal,  have  a  severance. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  1796,  1798-1805;  Dec. 
Dig.  «=>323.] 

2.  Municipal  Oobporatiors  «=>818— Exca- 
vation   IN     StHSKIB— AonONB— BVIOENOB— 

Aduissibilitt. 

Where,  in  an  action  against  a  dty  and  its 
eontractor  to  pave  a  street  for  injuries  to  a  pe- 
destrian falling  into  an  excavation,  the  contrac- 
tor allied  that  the  accident  was  caused  by  the 
negligence  of  a  third  person,  who  was  an  inde- 
pendent contractor,  plaintiff  could  Show  the  re- 
Mtion  of  the  third  person  to  the  contractor  and 
the  work  he  was  doing,  fbr  the  proper  execu- 
tion of  which  he  was  responsible,  and  could 
prove  by  the  city  engineer,  who  looked  after  the 
work,  Uie  channels  through  which  such  work 
was  naually  done  and   what  relation  the  city 


and  its  contractor  had  with  laborers  and  others 
engaged  in  such  work. 

[Ed.  Note^For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  If  1711-1716,  1718, 
1720-1723 ;   Dec.  Dig.  «s£l&] 

5.  ElviDKNOK   «=35Q2  —  Opinions— Cboss-Bz- 

AKtNATION— RXASOH    lOB    O0HOLT]«I0H— IB- 
BESPONBITB   AR8WEB8. 

Where  a  witness  on  cross-examination  was 
pressed  to  state  the  reasons  for  her  conclusion, 
it  was  not  error  to  decline  to  exclude  an  answer 
not  responsive  to  a  question. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2S06k  2307;  Dea  Dig.  <8=»502.] 

4.  WrrNESSBS  «=>26S— Cbobb-Examination— 

Scope. 

Where,  In  an  action  for  personal  injuries, 
a  witness  for  defendant  testified  that  he  had 
heard  that  a  person  was  injured  and  had  visit- 
ed plaintiff  to  inquire  about  her  condition,  it 
was  proper  to  allow  plaintiff's  counsel  to  cn>as- 
examme  the  witness  as  to  what  his  information 
was  and  from  whom  he  received  it ;  the  witness 
being  very  Indefinite  on  that  subject 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  tl  931-948,  969;  Dec.  Dig.  «s>268J 

6.  MUNICIPAI.    Cobpobatiohs    4=9818— Injtt- 

BIE8    TO    PEDESTBIANB— AcnONB— £^VIDENCK. 

In  an  action  against  a  city  and  its  contrac- 
tor to  pave  a  street  for  injuries  to  a  pedestrian 
falling  into  an  excavation,  the  contract  between 
the  city  and  contractor  was  admissible  to  prove 
the  allegation  of  the  complaint  that  the  contrac- 
tor had  a  contract  with  the  city  to  pave  the 
street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1726-1738;  Dec. 
Dig.  «s>8180 

6.  Evidence  *=»663  —  Expebtb— Htpothkti- 
OAi.  Questions. 

Qnestions  put  to  experts  need  not  hypothe- 
size all  the  facts  which  the  evidence  tends  to 
show,  but  each  party  may  seek  the  expert's  opin- 
ion on  the  state  of  the  evidence  supporting  bis 
theory  of  the  case,  and  on  cross-examination 
other  phases  of  the  evidence  may  be  hypothe- 
sized. 

[E3d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  2369-2374;   Vee.  Dig.  «s»553.] 

7.  Apfkai.  and  Ebbob  «=>971— Evidsnob  «s> 

646  —  DlBCBKTION  —  EZAIONATIOII    Or   ElX- 
PKBTB. 

In  the  examination  of  expert  witnesses,  the 
competency  of  the  witness  and  the  forms  of  the 
questions  are  within  the  trial  court's  discretion 
and  will  not  be  disturbed  unless  the  discretion 
has  been  abused. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8862-3857 ;  Dec.  IMg.  «=> 
971:  Evidence,  Cent  Dig.  |  2863;  Dec.  Dig. 
it=>646. 

8.  Evidence  «s>648  —  Discbetion  or  Tbiai. 

COUBT— EXAJdNATION    OF   EXFEBTB. 

In  an  action  for  a  personal  injury  bv  plain- 
tiff falling  on  her  side  into  an  excavation  and 
receiving  an  injury  to  her  ribs,  the  sustaining 
of  an  objection  to  a  question  asked  a  physician, 
as  to  whether  a  blow  on  the  ribs  would  tend  to 
produce  plalntiS's  condition  described  by  him, 
was  within  the  court's  discretion ;  the  ^ysi- 
cian  as  an  expert  having  examined  plaintiff  end 
described  the  condition  In  which  he  found  her. 
[Ed,  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  H  2346,  2366;    Dee.  Dig.  «=3648j 

9.  Appeal  and  Ebbob  «a>1066  —  Eabxi.eb8 
Ebbob— Ebbonbous  Rulinob  on  Evidence. 

Where  a  physician  declined  to  give  an  ex- 
pert opinion  as  to  the  cause  of  the  condition  of 


4s»For  othsr  cww  ■••  mn*  topic  and  KBT-NUHBBIR  In  all  K«r-Namber*d  DlsMts  and  Inaues 


Digitized  by 


Google 


602 


67  SOUTHERN  BBPORTER 


(Ala. 


plaintiff,  suing  for  a  personal  injury,  wlicn  all 
the  facts  in  evidence  were  hypothesized,  error, 
if  any,  in  excluding  a  question  as  to  whether 
a  blow  would  tend  to  produce  the  condition  of 
plaintiff,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  4187-4193,  4207;  Dec. 
Dig.  «=»1056.] 

10.  Appeal  and   Ebror  «=s»1002— Vebdict— 

CONCLtJSIVENESS. 

A  verdict  on  conflicting  evidence,  and  not 
the  result  of  bias,  passion,  or  prejudice,  will 
not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3935-3937;  Dec.  iDig.  «=» 
1002.) 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; John  C.  Pagh,  Judge. 

Action  by  Lillian  Perrlne  against  the 
Southern  Bltulitblc  Company  and  the  City  of 
BlrminghaiD.  There  was  a  judgment  for 
plaintiff  as  against  the  Southern  BltuUthlc 
Company  and  for  the  City,  and  the  Southern 
Bltulitblc  Company  appeals.    Affirmed. 

Motion  was  made  for  a  severance.  The 
nature  of  the  pleadings  sufficiently  appear 
from  the  opinion,  as  do  several  of  the  ob- 
jections and  exceptions  to  evidence.  The  fol- 
lowing are  the  assignments  of  error  mention- 
ed in  the  complaint: 

(2)  The  court  erred  in  overruling  defendant's 
objection,  upon  the  ground  that  it  was  not  re- 
sponsive to  the  question,  to  the  statement  of  the 
witness  Mrs.  Caldwell,  as  follows :  "If  you  saw 
negroes  working  for  that  comi>any  every  day  as 
long  as  they  were  in  front  of  my  house,  would 
you  suppose  any  of  those  negroes  would  have 
any  right  to  come  there  for  any  other  company 
on_  the  same  company's  ground  I"  The  question 
being,  "Do  you  know  it  of  your  own  knowl- 
edge?' (3)  Overruling  defendant's  objection  to 
the  following  question  put  by  plaintiffs  counsel 
to  witness  Webb:  "Were  there  any  repairs  be- 
in^  done  on  Park  avenue  on  February  15th  of 
this  year?"  (4)  Same  witness:  "With  whom 
did  the  city  of  Birmingham  have  a  contract  for 
paving  Park  avenue,  February,  1911?"  (5) 
Overruling  motion  of  defendant  to  exclude  the 
answer  of  the  witness  the  Southern  Bitulithic 
Company.  (7)  Overruling  objection  to  the  same 
witness,  "But  the  Southern  Bitulithic  Company 
did  perform  this  contract,  did  they  not?"  (8) 
Erred  in  admitting  over  the  objection  of  this 
defendant  the  proposal  of  the  Southern  Bitu- 
lithic Company  to  do  certain  work  referred  to 
in  the  proposal.  (9)  Overruling  defendant's  ob- 
jection to  tlie  following  question  propounded  to 
the  witness  Webb:  "Now,  I  notice  in  this  pro- 
I>osal  that  3,000  lineal  feet  of  the  curbing  was 
to  be  taken  up  and  reset.  Just  explain  what 
that  is,  please."  (10)  Overruling  defendant's 
objection  to  the  following  question  to  witness 
Nicholson:  "Did  the  Southern  Bitulithic  Com- 
pany execute  this  portion  of  their  proposal, 
which  I  have  asked  you  to  explain  to  the  jury 
a  moment  ago,  in  words  and  ngnres  as  follows: 
8,000  lineal  feet  of  curbing,  reset  at  10  cents 
per  foot?"  (11)  Objection  overruled  to  question 
to  same  witness:  "Now,  did  that  curbing  men- 
tioned in  that  contract  extend  along  the  sooth 
side  of  Park  avenue  from  Nineteenth  street  to 
Twentieth  street?"  (12)  Overruling  defendant's 
objection  to  question  to  same  witness :  "What 
is  the  custom,  under  a  contract  like  this,  when 
the  contractor  begins  the  work?"  (14)  Objec- 
tion to  question  to  the  witness  Robinson : 
"What  were  yon  told  by  some  of  the  men?" 
(15)  "What  did  the  workmen  say  to  you?" 


Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellant.  Denson  &  Denson,  of  Birm- 
ingham, for  appellee. 

MATFIELD,  J.  Appellee  sued  appellant 
and  the  city  of  Birmingham  to  recover  dam* 
ages  for  personal  injuries,  the  result  of  ber 
stepping  Into  a  hole  or  depression  Intheside' 
walk  or  street  at  or  near  the  junction  of 
Twentieth  street  and  Park  avenue. 

It  was  claimed  by  plalntltF  that  appellant 
had  contracted  with  the  dty  of  Birmingham 
to  pave  Park  avenue,  and  that  in  doing  this 
work  it  had  negligently  left  the  hole  or  de- 
pression into  which  plaintiff  fell. 

The  trial  was  had  on  the  general  issue  on 
count  8  of  the  complaint.  The  gravamen  of 
this  count  was  as  follows: 

"Plaintiff  fell  into  an  excavation  in  said  ave- 
nue, which  excavation  was  made  as  follows:  The 
city  of  Birmingham  entered  into  a  contract  with 
the  Southern  Bitulithic  (Company  to  pave  said 
avenue,  and  as  a  part  of  said  contract  said 
Southern  Bitulithic  Company  agreed  to  take  up 
and  reset  the  curbing  oil  said  avenue  and  said 
excavation  was  the  bole  left  in  the  ground  by 
the  taking  up  of  said  curbing  by  said  Southern 
Bitulithic  Company  in  executing  said  contract 
*  *  *  Said  injuries  were  proximately  caused 
by  the  negligence  of  the  defendants  which  negli- 
gence consisted  in  this,  the  defendants  negli- 
gently failed  to  take  reasonable  precautions  nec- 
essary to  prevent  people  in  the  lawful  use  of 
said  avenue  from  falling  info  said  excavation." 

The  trial  resulted  In  a  verdict  la  favor 
of  one  defendant,  the  city  of  Birmingham, 
but  against  the  other  defendant  (appellant) 
for  $3,750,  from  the  judgment  for  which 
amount  the  latter  prosecutes  this  appeal. 

[1]  There  can  be  no  doubt  that  appellant 
can  prosecute  this  appeal,  and  sever,  and 
separately  assign  errors,  as  has  been  done  In 
this  case.  While  there  was  but  one  judg- 
ment, it  was  not  such  a  joint  Judgment  that 
both  defendants  must  unite  in  the  appeal. 
The  interest  of  the  defendants  in  the  judg- 
ment was  not  joint  or  mutuaL  Their  inter- 
ests were  separate,  distinct,  and  different, 
one  from  the  other.  The  interest  of  the  dty 
was  that  it  should  not  be  reversed,  while  the 
interest  of  the  paving  company  was  that  It 
should  be  reversed.  There  is  no  joint  lia- 
bility established  by  this  judgment,  bnt  a 
several  one.  The  liability  alleged  was  both 
joint  and  several ;  that  is,  It  was  one  in  tort 
against  two  defendants.  But  the  verdict  and 
judgment  made  it  several  only,  and  the  plain- 
tiff failed  as  to^  the  joint  feature  alleged, 
and  she  does  no't  complain  on  this  appeal. 
The  paving  company  is  therefore  the  only 
proper  party  to  complain,  it  being  the  only 
one  against  whom  Judgment  was  rendered. 
The  city  could  not  assign  errors,  even  if  It 
were  a  party  and  desired  so  to  do. 

Where  there  Is  one  judgment  against  two  or 
more  defendants,  which  fixes  a  joint,  or  a 
joint  and  several,  liability,  all  must  join  in 
the  appeal,  or  one  must  appeal  in  the  names 
of  all  and  give  notice  to  the  others,  and.  If 
they  fall  to  Join  in  the  appeal,  have  a  sev»- 
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ance;  but,  where  there  Is  no  Jdnt  Judgment 
or  no  Joint  liability,  the  Judgment  fixing  a 
several  Uablllty  against  one  only,  then,  of 
coarse,  the  above  rule  as  to  Joint  Judgments 
and  liabilities  cannot  apply.  Craig  t.  Cars- 
well,  4  Stew.  &  P.  287 ;  Hunt  t.  Houtz,  62 
Ala.  36. 

[2]  The  defendant  paving  company  denied 
all  the  material  matters  alleged,  and  also 
sooght  to  show  that  If  there  was  any  negli- 
gence In  making  the  excavation,  or  In  falling 
to  guard  or  protect  the  public  who  were  using 
the  street  from  falling  Into  the  same,  it  was 
the  negligence  of  one  William  Flndley,  em- 
ployed by  the  appellant,  as.  an  Independent 
contractor,  to  do  the  work  In  question,  alleg- 
ed to  be  not  Intrinsically  dangerous  to  the 
public;  and  that  for  the  mere  negligent  exe- 
cution of  the  work  the  appellant  was  not  lia- 
ble. 

This  was  made  one  of  the  contested  ques- 
tions on  the  trial,  and  the  evidence  Is  not 
without  conflict  on  this  issue.  Hence  the  trial 
court  properly  declined  to  give  the  affirmative 
charge  on  this  theory  of  the  defense. 

There  was  evidence  from  which  the  Jury 
might  infer  that  the  capacity  In  which  Flnd- 
ley was  working  was  not  that  of  an  independ- 
ent contractor,  but  was  such  as  to  make  the 
appellant  liable  in  this  case  for  his  negligence 
in  the  execution  of  the  work  intrusted  to  him 
by  the  appellant 

This  question  being  made  an  issue  in  the 
case,  it  was  competent  and  proper  for  the 
plaintiff  to  Introduce  proof  of  any  circum- 
stance which  tended  to  show  the  relation  of 
Flndley  to  appellant,  and  the  work  he  was 
doing. 

There  are  a  number  of  assignments  of  error 
going  to  the  rulings  of  the  trial  court,  in  the 
admission  of  evidence  to  show  the  character 
and  capacity  In  which  Flndley  did  the  work. 

The  fact  tliat  the  city  was  being  sued,  also, 
made  It  proper  for  the  plaintiff  to  show  the 
work  that  was  being  done  on  Park  avenue, 
and  who  was  doing  the  work,  and  who  was 
responsible  for  the  proper  execution  thereof. 
For  these  reasons  there  was  no  error  as  to 
the  admission  of  evidence  oftered  by  the 
plaintiff,  and  shown  by  assignments  of  error 
2,  3,  4,  5,  7,  8,  0, 10,  U,  12,  14,  15. 

[S]  While  Mrs  Caldwell's  answer  to  defend- 
ant's question  was  not  strictly  responsive.  It 
was  not  error  to  decline  to  exclude  it.  De- 
fendant was  cross-examining  the  witness,  and 
was  pressing  her,  by  questions,  to  state  the 
reasons  which  had  led  her  to  the  conclusion 
that  the  men  doing  the  work  were  working 
for  the  defendant,  and  she  merely  answered 
these 'questions  by  asking  defendant's  coun- 
sel a  question;  but  it  did  in  fact  state  the 
reason  which  induced  her  to  conclude  that 
the  men  were  working  for  the  defendant 

[4]  Defendant's  witness  Robinson,  having 
testified  that  he  had  heard  a  lady  was  injured 
or  hurt  on  or  near  Park  avenue,  and  that  be 
visited  plaintUTs  residence  to  inquire  about 


her  condition,  it  was  proper  to  allow  plaln- 
tUTs  counsel  to  cross-examine  this  witness  as 
to  what  his  information  was,  and  from  whom 
he  received  it  as  the  witness  was  very  indefi- 
nite in  this  regard. 

[5]  It  was  alleged  that  appellant  had  a  con- 
tract with  the  dty  to  pave  Park  avenue,  and, 
of  course,  there  was  no  error  In  allowing 
plaintiff  to  prove  this  contract  by  the  con- 
tract itself. 

As  before  stated,  there  was  a  conflict  as  to 
the  character  or  capacity  in  which  Findley 
was  working — whether  as  a  mere  agmt  of 
plaintiff,  or  as  an  independent  contractor.  It 
was  competent  for  the  plaintiff  to  prove  by 
the  dty  engineer,  who  looked  after  such  work 
for  the  city,  the  channels  through  which  such 
work  was  usually  done,  and  what  relations 
the  city  and  the  contractor  had  with  the 
lab<Hrer8  and  other  persons  engaged  in  such 
work. 

[6]  We  are  of  the  opinion  that  there  was  no 
reversible  error  in  declining  to  allow  Dr. 
Prince  to  answer  the  question  propounded  to 
him.  The  question  was:  "Would  a  blow  on 
the  ribs  tend  to  produce  the  condition  you  de- 
scribe in  this  woman?"  This  witness  was  an 
expert  as  to  the  matter  Inquired  about  and 
had  examined  the  plalntUf,  and  described  the 
condition  in  which  he  found  her ;  and  a  ma- 
terial inquiry  was  whether  or  not  the  physi- 
cal condition  of  the  plalntifl  was  the  result  of 
her  falling  into  the  depression  in  the  street 
She  .and  her  husband,  who  was  present  when 
she  fell  into  the  depression,  had  testified  that 
she  fell  on  her  side  and  hurt  her  ribs.  The 
ground  of  objection  to  the  question  was  that 
it  did  not  hypothesize  the  facts. 

It  is  not  necessary  that  questions  to  ex- 
perts should  hypothesize  all  the  facts  which 
all  the  evidence  tends  to  show.  Each  party 
has  the  right  to  seek  the  expert's  opinion  up- 
on that  state  of  the  evidence  which  tends  to 
support  his  respective  theory  of  the  case.  It 
is  the  object  of  a  cross-examination  of  such 
witnesses  to  get  their  opinions  upon  other 
phases  of  the  evidence,  and,  If  desired,  by 
hypothesizing  all  the  facts.  B.  R.  L.  &  P.  Co. 
V.  Fisher,  173  Ala.  627,  55  South.  995. 

It  was  said  by  this  court,  speaking  through 
McGlellan,  C.  J.,  in  the  case  of  Morrissette  v. 
Wood,  123  Ala.  391,  26  South.  309,  82  Am.  St 
Hep.  127: 

"It  IB  not  necessary  for  such  questions  to  pos- 
tulate every  fact  of  which  there  is  any  evidence 
before  the  jury,  but  they  are  unobjectionable  if 
they  hypothesize  a  state  of  facts  which  the  jury 
is  authorized  to  find." 

The  same  rules  are  announced  in  Parrlsh's 
Case,  139  Ala.  18,  36  South.  1012. 

[7]  In  the  examination  of  expert  witnesses, 
the  competency  of  the  witness,  and  the  forms 
of  the  questions,  are  for  the  court,  and  not 
for  the  Jury;  and  the  court's  decisions  on 
these  questions  will  not  be  revised,  unless  it 
is  made  clearly  to  appear  that  they  were  er- 
roneous, or  an  abuse  of  the  discretion. 

[I,  IJ  In  this  case  we  are  not  willing  t« 
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say  that  It  Is  made  clearly  to  appear  that  It 
was  error  to  decline  to  allow  Dr.  Prince  to 
answer  this  question,  and  certainly  not  that 
there  was  any  abuse  of  the  discretion.  It 
also  appears  that  this  witness  declined  to 
give  an  expert  opinion  as  to  the  cause  of  the 
condition  of  plaintiff,  when  all  the  facts  In 
evidence  were  hypothesized,  including  the  one 
hyi)otheslzed  by  the  defendant  in  its  question 
the  answer  to  which  was  refused.  If  the  wit- 
ness could  not  answer  when  all  the  facts  were 
hypothesized,  then  certainly  he  conld  not  an- 
swer when  only  a  part  were  hypothesized. 
There  was  consequently  no  Injury  from  this 
ruling. 

[10]  Whether  the  evidence  as  to  the  cause 
or  extent  of  plaintiff's  Injury  was  true  or 
false  la  not  a  question  for  the  trial  court  or 
for  ns,  If  believed  by  the  jury  (and  this  was 
exclusively  a  question  for  them).  There  was 
evldraioe  to  support  the  verdict,  and  the 
amount  thereof  is  not  so  great  that  we  can 
say  It  was  the  result  of  bias,  passion,  or  prej- 
udice. It  therefore  results  that  we  cannot 
say  the  trial  court  erred  In  denying  defend- 
ant's motion  for  a  new  trial. 

Affirmed. 

ANDERSON,  G  J.,  and  SOMBRVILLE  and 
GARDNER,  JJ.,  concur. 


(191  Ala.  398) 

BURNWELL  COAL  CO.  t.  SETZBR. 

(No.  748.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Mastsb  and  Skbvant  ^=>256  —  AonoHS  — 
Complaint— SuFFiciKNCY. 

A  complaint,  allegiag  tbat  deceased  was 
employed  by  defendant  company  as  a  laborer  in 
its  mine,  that  the  company  negligently  failed 
to  provide  a  reasonably  safe  place,  as  was  its 
duty,  and  that  as  the  proximate  result  thereof, 
deceased  met  his  death,  states  a  cause  of  action 
under  Homicide  Act  (Code  1007,  H  2486,  2486), 
giving  rights  of  action  for  wrongful  death. 

[Bid.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  809-812,  816;  Dec.  Dig. 
«=»25e^ 

2.  DiATH  «=37&-^onoNs— Daiiaobs. 

In  an  action  for  wronrinl  death  brought  un- 
der the  Homicide  Act  (Code  1907,  §§  2485, 
24S6),  punitive  damages,  and  not  compensatory 
damages,  are  recoverable. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
Dig.  «=s>78.] 

8.  Master  and  Sebvant  ®=»118— Injttbibs  to 

Servant— Duty  of  Cabe. 

Where  a  master  failed  to  equip  coal  can 
with  safety  appliances  to  prevent  them  from 
running  back  down  the  alope  upon  miners  when 
the  cars  got  loose,  there  was  a  defect  in  the 
master's  ways,  works,  machinery,  or  plant 
within  Employers'  Liability  Act  (Code  1007,  | 
3910). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  177,  202,  209;  Dec  Dig. 
4s>118.] 

4.  Master  and  Servant  «=all8— Injuries 
TO  Sebvaht— Statute— Applicabiutt— En- 
actment. 

Act  April  18.  1911  (Laws  1911,  p.  SOO), 

regulating  coal  mining,  having  been  passed  aft- 


er an  accident  In  a  mine,  has  no  appIicatioB 

to  the  rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Master  aat 
Servant  Cent  Dig.  §§  177,  202,  209;  Dec.  Dig. 
i8=9ll8.] 

6.  Master  and  Servant  «=>228— Injusixs  vy 
Servant— CoNTRiBUTOBT  Nequoence. 
Code  1907,  f  3910,  provides  that  the  mas- 
ter is  not  liable  if  the  servant  or  employ^  knew 
of  the  defect  or  negligence  causing  the  injury 
and  failed  within  a  reasonable  time  to  give  in- 
formation thereof,  unless  the  master  already 
knew  of  the  defect  or  negligence,  but  that  in 
no  event  should  it  be  contributory  ncgUgence  or 
assumption  of  risk  for  a  servant  to  remain  in 
the  service  of  the  master  after  knowledge  of 
the  defect  or  negligence,  unless  he  was  charged 
with  remedying  such  defect  Beld,  that  while 
under  the  proviso  the  fact  that  the  servant  con- 
tinued in  the  employment  cannot  be  shown  as 
an  assumption  of  risk  or  contributory  negli- 
gence, the  fact  that  the  servant  knowing  of  tb» 
danger  of  coal  cars  breaking  loose  on  a  slope, 
went  on  the  slope  without  precautions  may  be 
shown  as  contributory  negligence. 

[E}d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cient  Dig.  {{  670,  67i ;  Dec.  Dig.  «=» 
22a] 

6.  Masteb  and  Servant  4=»236  —  Injxtrie» 

TO   ^BVANT— CONTBIBUTORT   NKOUOBNCB. 

l^at  the  mine  slope  was  the  only  way  of 
egress  from  the  mine  does  not  warrant  a  miner 
in  going  upon  the  slope  without  taking  precau- 
tions to  avoid  runaway  coal  cars,  where  it  did 
not  appear  that  the  can  were  bemg  constantly 
drawn  up  the  slope. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  681,  723-742;  Dec.  Dig. 
€=»236.] 

7.  Appeal  and  Error  «3>878— Rxview-4>b- 
cisioNS  Appealable. 

On  defendant's  appeal,  the  propriety  of  the 
overruling  of  demurrers  to  the  pleas  will  not 
be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3573-a^;  Dec.  Dig.  «=> 
878.] 

8.  EviDENOB  «s»546  —  OPimon  Bvidknob— 

Experts. 

The  determination  of  the  qualification  of 
a  witness  as  an  expert  is  a  preliminary  matter 
addressed  to  the  trial  court's  discretion. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  f  2363;  Dec.  Dig.  «=9546.1 

0.  Evidence  <8=»553  —  Opinion  nviDEHCB  — 
Hypothetical  Questionb. 
While  an  hypothetical  question  propounded 
to  an  expert  is  objectionable  if  it  contains  ele- 
ments of  fact  not  shown  in  the  evidence,  it  is 
not  objectionable  because  it  omita  to  bypothe- 
edze  every  fact 

[Ed.  Note.— For  other  cases,  see  BJvideneek 
Cent  Dig.  f|  2369-2874;  Dec  Dig.  «=>553.] 

10.  Etidkncx  9=>652  —  Opinion  Bvidbrcb— 
Htfothetical  Questions. 

The  frame  and  substance  of  hypothetical 
questions  to  experts  is  a  matter  restuag  largely 
in  the  trial  court's  discretion. 

[Eld.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  I  2368;    Dec  Dig.  «=>662.] 

11.  Evidence  «s»613  —  Opinion  Evidxnos— 
Experts. 

An  expert  witness  may  give  his  opinion  aa 
to  the  safety  of  a  place  or  an  appliance. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2317,  2318;   Dec  Dig.  «=»51S.] 
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12.  MaBTBB  AlTD  Skbvart  «=»270— Irjubixs 

TO  SEBVANT— BVIDENCX. 

Where  a  serrant  was  injured,  evidence  ot 
lepairs  after  the  accident  is  not  admissible. 

[£M.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  9ia-927,  832;  Dec.  Di«. 
«s>270.] 

IS.  Masteb  ard   Bxbtakt  «=3267— iRJinmu 

TO    SbBVAHT— AonOIta— EVIDKNOI. 

Where  there  was  no  statute  authorizing  the 
mine  inspector  to  make  recommendationB  to 
mine  operators  or  enforce  remedies,  evidence 
in  an  action  for  death  of  a  miner  that  the  mine 
inapector  made  certain  suggestions  to  the  mine 
operators  is  inadmissible. 

[Bd.  Note.— For  other  eases,  see  Master  and 
Bervant.  Cent.  Dig.  U  909,  911;  Dec.  Dig.  «s> 
267.] 

Appeal  from  Circuit  Court,  Walker  Coun- 
ty; J.  J.  Curtis,  Judge. 

Action  by  Ruas  Setzer,  as  adminlatrator, 
against  the  Btirnwell  Coal  Company,  for 
damages  for  tbe  death  of  his  Intestate. 
Judgment  for  plaintiff  and  defendant  appeals. 
Beverwd  and  remanded. 

Count  1  alleges  that  Roy  Setzer,  the  de- 
ceased, was  employed  by  the  defendant  com- 
pany as  a  trapper  or  laborer  In  the  mines 
of  said  company,  and  that  It  was  the  duty 
of  the  company  to  provide  and  maintain  a 
reasonably  safe  place  for  said  Setzer  to  work, 
and  that  the  defendant  company,  unmindful 
of  its  said  duty,  negligently  failed  to  pro- 
ride  a  reasonably  safe  place  for  deceased  to 
work,  and  as  a  proximate  consequence  there- 
of deceased  was  run  over,  upon  or  against 
by  a  car  or  can  in  said  coal  mine,  then  and 
there  killed  as  a  proximate  consequence  of 
the  negligence  of  the  defendant  in  negligent- 
ly falling  to  provide  and  maintain  a  reason- 
ably safe  place  for  defendant  to  work.  The 
averments  of  the  other  counts  sufficiently 
appear  from  the  opinion. 
The  following  are  the  pleas  referred  to: 
(2)  Proximate  contributory  negligence  in  that 
deceased  knew  that  a  loaded  car  was  likely  or 
liable  to  break  loose  on  the  slope  and  injure 
him,  but  nevertheless  he  negligently  attempted 
to  walk  op  said  slope  without  ascertaining 
whether  or  not  a  trip  of  loaded  ears  was  being 
polled  to  the  tipple  from  said  slope,  when  as  a 
matter  of  fact  there  was  a  trip  of  loaded  cars 
being  so  pulled  from  said  slope,  which  became 
uncontrolled  and  ran  back  down  the  slope  and 
Btrndc  intestate,  whereby  he  was  proximately 
killed. 

(4)  Plaintiff's  intestate  was  aware  that  the 
cars  in  said  mine  were  not  equipped  with  safe- 
ty drags  or  attadies,  and  that  the  track  in  said 
mine  was  so  laid  and  constructed  that  loose  or 
onoontrolled  cars  thereon  were  likely  or  liable 
to  Jump  therefrom  and  Injure  him  while  at- 
tempting to  walk  along  or  be  in  the  slope  at 
tbe  place  where  he  was  killed,  and  with  the 
knowledge  and  appreciation  of  the  danger  aris- 
ing therefrom,  and  thereafter  plaintlfrs  intes, 
tate  voluntarily  remained  in  the  service  or  ecr- 
ployment  of  defendant  an  unreasonable  time, 
and  voluntarily  went  to  a  place  in  said  slope 
or  manway  where  loose  and  uncontrollable  cars 
were  likely  or  liable  to  jump  from  the  track 
and  injure  him. 

(5)  Proximate  contributory  negligence,  in  that 
said  intestate,  with  knowledge  that  loose  or  un- 
controlled cars  were  likely  or  liable  to  run  down 


the  slope  from  the  direction  of  the  tipple  and  in- 
jure or  kill  him  at  the  point  where  he  was  hurt, 
nevertheless  negUgenUy  went  to  or  dangerously 
near  the  said  point  or  place  in  said  mine  where- 
by loose  or  uncontrolled  cars  did  run  down  to 
said  place,  and  so  injure  intMtate  that  he  died. 
(6)  Intestate  was  guilty  of  negligence  which 
proximately  contributed  to  his  death  in  that  he 
was  warned  by  the  superintendent,  a  very  short 
time  before  he  was  killed,  not  to  go  into  the 
place  where  he  was  killed,  as  it  was  dangerous 
to  do  so  on  account  of  tbe  danger  of  loose  cars, 
but  that  intestate  negligently  disregarded  said 
warning,  and  negligently  went  into  the  dope, 
and  was  thereby  killed. 

The  following  were  the  replications: 

(1)  Joinder  and  issue  as  to  plea  1. 

(2)  It  was  not  the  duty  of  intestate  to  remedy 
the  defect  complained  of  in  either  count  in  the 
complaint. 

(3)  To  plea  4  he  interposes  replicationa  1 
and  2. 

(4)  To  plea  6,  plaintiff  replies  replications  1 
and  2. 

(5)  For  replication  to  each  of  defendant's 
pleas  2,  4,  6,  and  0,  plaintiff  says  there  was  no 
other  means  or  way  of  egress  from  said  mine 
except  said  slope,  and  that  at  the  time  he  was 
killed,  he  was  going  out  of  said  mine  from  his 
place  of  employment  in  said  mine. 

Demurrers  0  and  7  to  replication  6  were 
as  follows: 

(6)  It  does  not  appear  that  it  was  necessary 
or  unperatlve  for  intestate  to  go  out  of  tbe 
slope  at  the  time  of  his  death. 

(7)  It  does  not  appear  that  intestate  could  not 
have  waited  until  the  slope  became  a  safe  way 
of  egress. 

Bankhead  St  Bankhead,  of  Jasper,  for  ap- 
pellant Allen  &  Bell,  of  Birmingham,  and 
Ray  A  Oooner,  of  Jasper,  for  appellee. 


McGLBLLAN,  J.  PlalntUTa  intestate,  a 
boy  about  15  years  of  age,  was  killed  on 
March  21,  1911,  while  In  the  employ  and 
service  of  the  defendant  (appellant)  In  its 
operation  of  a  coal  mine.  The  cause  of  his 
death  was  a  trip  of  coal  cars,  which,  while 
being  hauled  up  the  slope,  got  loose  and  ran 
hack  down  the  slope  upon  him.  The  counts 
passing  to  the  jury  were  those  numbered  1, 
11,  and  15,  and  one  lettered  A.  The  first 
count  ascribed  intestate's  wrongful  death  to 
negligence  in  respect  of  the  safety  of  the 
place  In  which  he  woriced.  The  eleventh 
count  was  framed  under  the  first  subdivision 
of  the  Liability  Act  (Code,  1 3910),  and  charge 
ed  that  the  defect  in  the  condition  ot  the 
ways,  etc.,  consisted  In  the  negligent  failure 
to  provide  or  maintain  a  dead  latch  or  de- 
railing switch  to  derail  cars  when  becoming 
loose  on  the  incline  In  the  mine.  The  flf- 
te^ith  count  was  framed  under  the  first  sub- 
division of  that  statute,  and  alleged  the  de- 
fect to  have  consisted  in  the  absence  of  a 
drag,  attached  to  a  car  or  cars,  which  whUe 
ascending  a  slope  in  said  mine  became  de- 
tached and  ran  back  down  the  slope,  causing 
Intestate's  death.  Count  A  was  framed  un- 
der the  second  subdivision  of  the  statute, 
ascribed  the  negligence  to  Superintendent 
Wooten,  and  described  his  dereliction  to  have 
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beoi  that  he  allowed  the  work  of  the  defend- 
ant, therein  described,  to  be  performed  In  a 
manner  dangerous  to  the  safety  of  plalntUTs 
intestate. 

[1, 2]  Count  1  sufficiently  states  a  canse  of 
action  under  the  Homicide  Act  (Code,  §i  2485, 
2486),  as  for  wrongful  death  resulting  from 
the  breach  of  a  common-law  duty.  The  re- 
coTery  under  this  count  (1)  could  only  be 
pnnitlve  In  character.  So  much  of  the  argu- 
ment, suggested  by  the  idea  that  only  com- 
pensatory damages  were  awardable,  predicat- 
ed of  excesslveness  in  the  verdict,  originally 
or  as  remitted  by  the  plaintiff,  thus  becomes 
inapt  See  Choate  ▼.  A.  G.  S.  R.  B.  Co.,  170 
Ala.  590,  64  South.  507;  Sou.  Ry.  Co.  ▼. 
Cooper,  172  Ala.  505,  512,  513.  55.  South.  211. 

[3, 4]  Counts  11  and  15  are  not  subject  to 
the  argued  criticism  that  the  omission  to 
aver  a  duty  to  afford  the  preservative  in- 
strumentalities described  In  the  counts  num- 
bered these  defective.  They  each  declare 
upon  a  breach  of  the  duty,  under  the  statute, 
in  respect  of  the  defect  in  the  condition  of  the 
ways,  works,  etc  The  allegation  of  each 
is  of  a  described  defect  In  that  condition.  It 
cannot  be  said  as  a  matter  of  law  that  the 
absence  of  the  defined  safety  appliances  was 
not  a  defect  In  condition  of  the  ways,  etc. 
The  counts  were  sufficient,  and  the  Issues 
they  made  in  that  regard  were  of  fact.  The 
act,  approved  April  18,  1911  (Acts,  1911,  pp. 
600-538),  effecting  the  regulation  of  coal  min- 
ing, had  not  become  a  law  at  the  time  of  the 
injury  to  plaintiff's  iatestate.  So  the  pro- 
visions of  section  63^  (page  522)  are  without 
bearing  on  the  rights  or  Issues  here  involved. 

Count  A  was  not  subject  to  the  demurrer. 

The  report  of  the  appeal  will  contain  a 
statement,  in  substance,  of  pleas  2,  4,  5,  and 
6.  According  to.  the  recitals  of  the  minute 
entry,  demurrers  to  these  pleas  were  over^ 
ruled,  a  ruling  In  favor,  of  course,  of  the  de- 
fendant appellant  To  these  pleas,  plaintiff 
replied  by  replications  1  to  5,  Inclusive.  Rep- 
lication 1  was  a  Joinder  in  issue  on  plea  1, 
which  plea  was  the  general  issue.  By  refer- 
ence, replications  1  and  2  \rere  interposed 
to  pleas  4  and  5,  thus  Joining  issue  on  pleas 
4  and  5,  as  well  as  replying  specially  with 
the  matter  averred  in  replication  2,  which 
was  that  it  was  not  the  duty  of  intestate  to 
remedy  the  defect  complained  of  in  any  count 
in  the  complaint  Replication  6  asserted,  in 
avoidance  of  pleas  2,  4,  5,  and  6,  that  the 
only  means  of  egress  afforded  for  him  to 
leave  the  mine  in  which  he  was  employed 
was  the  slopeway,  in  which  he  was  killed 
when  leaving  the  place  of  his  employment 
Demurrer  to  special  replication  2  was  over- 
ruled. 

[5]  The  only  theory  upon  which  this  action 
could  be  rested  Is  that  assumption  of  risk 
or  contributory  negligence  cannot 'avail  as  a 
defense  to  an  action  laid  in  the  breach  of 
duty  described  in  subdivision  1  of  the  Liabil- 
ity Act  (section  3910).    Such  la  not  the  case. 


The  statute  noted  was  changed  in  the  Code 
of  1907,  by  the  addition  of  the  italicized  ex- 
pressions in  the  quotation  to  follow: 

"Section  3910.  •  *  *  The  master  or  em- 
ployer is  not  liable  under  this  section,  if  the 
servant  or  employe  knew  of  the  defect  or  negli- 
gence causing  the  injury,  and  failed  in  a  rea- 
sonable time  to  give  information  thereof  to  the 
master  or  employer,  or  to  some  person  saperior 
to  himself  engaged  in  the  service  or  employment 
of  the  master  or  employer,  nnless  the  master 
or  employer,  or  such  superior,  already  knew  of 
such  defect  or  negligence ;  nor  it  the  master  or 
employer  liable  under  snbdivision  1,  nnless  the 
defect  therein  mentioned  arose  from,  or  had 
not  been  discovered  or  remedied  owing  to  the 
negligence  of  the  master  or  employer,  or  of 
some  person  in  the  service  of  the  master  or  em- 
ployer, and  intrusted  by  him  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or 
plant  were  in  proper  condition ;  provided,  that 
in  no  event  ghaU  it  be  contrihutory  negligence 
or  an  atsumption  ef  the  risk  on  the  part  of  a 
servant  to  remain  in  the  employment  of  the 
master  or  employer  after  knowledge  of  the  de- 
fect or  negligence  causing  the  injury,  unless  he 
he  a  servant  whose  duty  it  is  to  remedy  the  de- 
fect or  who  committed  the  negligent  act  oausing 
the  injury  complained  of." 

The  only  ^ect  of  the  addition  (Italicized) 
to  the  statute  was  to  remove  as  a  basis  of 
atsumption  of  risk  and  of  contributorff  negli- 
gence on  the  part  of  an  employe.  In  respect 
of  a  defective  condition  within  the  purview 
of  the  first  subdivision  of  the  Liability  Act 
(section  3910),  the  remaining  in  service  after 
knowledge  by  the  employ^,  injured  in  conse- 
quence of  the  defect  in  condition  to  which 
the  complaint  or  a  count  thereof  attributed 
the  injury  for  proximate  cause,  of  the  defect 
in  condition  of  the  ways,  works,  machinery, 
or  plant  of  the  master,  except  la  cases  where 
the  employs  injured  was  under  the  duty  to 
remedy  the  defect  causing  his  injury,  or 
where  the  employe  injured  committed  the 
negligent  act  causing  the  Injury  complained 
of.  There  la  no  general  legislative  purpose 
expressed,  or  necessarily  impliable,  to  deny 
the  existence  or  the  defensive  effect  of  con- 
tributory negligence  or  assumption  of  risk 
In  all  cases. 

Here  replication  2  asserted  In  assumed 
avoidance  of  the  defense  interposed  by  plea 
2,  which  was  a  plea  of  contributory  negli- 
gence, the  mere  fact  that  no  duty  rested  on 
the  Intestate  to  remedy  the  defects  in  condi- 
tion described  in  the  complaint  It  docs  not 
appear  from  the  plea  that  any  such  duty  was 
imposed  on  Intestate  under  his  contract  of 
employment.  The  plea  avers  that  intestate, 
with  knowledge  that  a  loaded  car  was  likely 
or  liable  to  break  loose  on  the  slope  and  in- 
jure the  intestate,  nevertheless  negligently, 
without  ascertaining  whether  loaded  cars 
were  being  dravra  up  the  slope,  took  the  thus 
known  dangerous  course,  and  loaded  cars 
then  being  pulled  up  the  slope  became  loose 
and  ran  back  down  the  slope,  injuring  him. 
If  the  plea  had  undertaken  to  exonerate  the 
defendant  (master)  because  of  intestate's  re- 
maining in  the  service  after  knowledge  of 
the  defective  condition  counted  on,  then  th» 


Digitized  by 


Google 


Ala.) 


BURNWELIi  COAL  CO.  v.  SETZEB 


607 


replication  (2)  would  have  been  apt  and  ef- 
fectlve  to  avoid  the  defense  so  asserted. 
There  was  error,  therefore,  in  overruling  the 
demarrer  to  replication  2.  Lilce  considera- 
tions lead  to  the  conclusion  that  replicatlona 
8  and  4  were  similarly  faulty  in  so  far  as 
these  repUcations  adopt,  by  reference,  repli- 
cation 2  to  pleas  4  and  5. 

[8]  Beplication  5  was  subject  to  the  sixth 
and  seventh  grounds  of  the  demurrer.  It 
does  not  aver  such  a  case  of  necessity  or 
imperatlvenesa  at  the  time  intestate,  as  al- 
lied In  the  pleas  2,  4,  5,  or  6,  undertook  to 
go  up  the  slope  as  would  or  did  excuse  hia 
entry  into  a  known  hazardous  place  or  situa- 
tion. Certainly,  nnder  the  drcnmstances  set 
forth  in  the  pleas,  intestate  could  not  Justi- 
tj,  or  avoid  the  effect  of,  his  action  by  tbe 
mere  fact  that  the  way  he  went  was  the  only 
way  he  conld  go.  It  is  not  made  to  appear 
by  the  replication  (JS)  that  the  known  hazard- 
oaa  situation  made  by  the  handling  of  load- 
ed cars  up  the  slope  without  the  presence 
of  the  safety  appliances  described  in  the  com- 
plaint, was  or  would  be  so  constant  or  so 
long  existent  as  not  to  have  allowed  intestate 
the  opportunity  of  egrees  within  a  reasonable 
time. 

[7]  The  appeal  being  by  the  defendant  and 
the  demurrers  to  pleas  2,  4,  6,  and  6  having 
been  overruled,  this  court  has  not,  as  indeed 
It  could  not,  consider  the  sufficiency  of  the 
pleas  indicated. 

[S]  It  is  settled  with  ns  that  the  determi- 
nation of  the  qualification  vel  non  of  a  per- 
son to  form  and  give  an  expert  opinion  on  a 
definite  subject  is  a  preliminary  matter ;  that 
its  decision  is  addressed  to  the  sound  discre- 
tion of  the  trial  court  under  the  eylAeace 
bearing  upon  that  preliminary  inquiry. 
Wlilte  V.  State,  138  Ala.  122,  82  South.  139; 
L.  &  N.  B.  R.  Co.  V.  Sandlln,  125  Ala.  585, 
28  South.  40;  Ins.  Co.  v.  Stephens,  51  Ala. 
123 ;  Ala.  C.  &  I.  Co.  V.  Heald,  168  Ala.  626, 
648,  644,  53  South.  162;  I>.  ft  M.  R.  B.  Co. 
▼.  Enilott,  166  Ala.  419,  61  South.  97&  Jones 
on  Evl.  i  869. 

[f,  If]  Under  the  mle  long  prevailing  here, 
the  finding  of  the  court  upon  the  facts  pre- 
sented on  that  Inquiry  will  not  be  held  for 
error,  unless  the  ruling  is  plainly  erroneous, 
while  an  hypothetical  question,  propounded 
to  an  expert,  is  objectionable  if  It  contains 
elements  of  fact  not  shown  in  the  evidence, 
yet  such  a  question  to  an  expert  witness  is 
not  obJectioDable  becanse  it  <xnltB  to  hypothe- 
size every  fact  in  evidence.  An  examiner  of 
an  expert  witness  may  lay  as  the  basis  for 
the  opinion  invited  only  those  facts  in  evi- 
dence which  conform  to  the  theory  he  would 
establish.  Of  course  such  questions  must  al- 
so incorporate  sufficient  of  the  facts  in  evi- 
dence to  fairly  Justify  the  formation  of  an 
opinion  on  a  material  issue  in  the  case.  The 
frame  and  substance  of  hyiMtbetlcal  ques- 
tions to  expert  witnesses  is  a  matter  largely 


committed  to  the  sound  discretion  of  the 
trial  court  B.  R.  ft  E.  Ca  v.  Butler,  135 
Ala.  388,  395,  33  South.  33;  Morrlssett  v. 
Wood,  123  Ala.  384,  26  South.  207,  82  Am.  St 
Rep.  126;  Parrish's  Case,  139  Ala.  16,  43, 
ae  South.  1012;  Long  Distance  T.  Co.  v. 
Schmidt,  157  Ala.  391,  47  South.  731 ;  B.  R. 
L.  ft  P.  Co.  V.  Saxon,  179  Ala.  136,  59  South. 
591;  Jones  on  Evi.  S§  370-8T1;  17  Cyc. 
pp.  244,  250.  On  the  retrial,  likely  to  follow 
the  remandment  to  which  the  errors  stated 
must  lead,  these  general  rules  will  be  of  serv- 
ice in  field  of  their  application  as  Indicated 
by  the  examination  of  expert  witnesses  on 
the   trial  now   being   reversed. 

[11]  An  exi)ert  witness,  qualified  to  that 
end,  may  give  bis  opinion  as  to  the  safety  or 
danger  of  a  place,  or  an  appliance,  when 
that  issue  is  involved  on  the  trial.  McNa- 
mara  v.  Logan,  100  Ala.  187,  196,  107,  14 
South.  176;  Stewart  v.  S.  S.  S.  ft  I.  Co., 
170  Ala.  544,  64  South.  48,  Ann.  Gas.  1912D, 
815. 

[12]  The  court  was  in  error  in  admitting, 
over  objection,  evidence  of  the  installation 
of  "drags"  subsequent  to  the  injury  com- 
plained of.  The  true  rule,  with  the  con- 
clusive reasoning  supporting  it,  is  thus  stat- 
ed in  Jones  on  Evi.  {  288: 

"In  actions  based  on  negligence  the  attempt  is 
often  made  to  draw  an  inference  of  prior  negli- 
gence from  the  fact  that,  since  the  act  com- 
plained of,  the  d«fendant  has  repaired  the  al- 
leged defect  or  adopted  some  new  precaution. 
A  few  exceptional  cases  under  peculiar  circum- 
stances admit  such  evidence,  but  the  great  weight 
of  authority  holds  such  evidence  incompetent 
In  some  instances  evidence  of  this  character 
has  been  rejected  on  the  ground  that  persons 
making  the  change  were  not  shown  to  have 
authority  to  make  admissions  tor  or  charge  the 
defendant  by  such  acts.  But  evidence  of  this 
character  is  clearly  open  to  a  much  more  seri- 
ous objection,  as  was  well  stated  in  Minnesota 
case:  'Such  acts  sfFord  no  legitimate  basis 
for  construing  such  am  act  as  an  admission  of 
previous  neglect  of  duty.  A  person  may  have 
exercised  all  the  care  which  the  law  required 
and  yet,  in  the  light  of  his  new  experience,  aft- 
er an  unexpected  accident  has  occurred,  and  as 
a  measure  of  extreme  caution,  he  may  adopt 
additional  safeguards.  The  more  careful  a  per- 
son is,  the  more  regard  he  has  for  the  lives  of 
others,  the  more  likely  he  would  be  to  do  so, 
and  it  would  seem  unjust  that  he  could  not  do 
BO  without  being  liable  to  have  such  acts  con- 
strued as  an  admission  of  prior  negligence.  We 
think  such  a  rule  puts  an  unfair  interpreta- 
tion upon  human  conduct  and  virtually  holds 
out  an  inducement  for  continued  negligence.* 
In  the  Court  of  Exchequer  Baron  Bramwell 
thus  expressed  the  same  view :  'People  do  not 
furnish  evidence  against  themselves  simply  by 
adopting  a  new  plan  in  order  to  prevent  the  re- 
currence of  an  accident  I  think  that  a  propo- 
sition to  the  contrary  would  be  barbarous.  It 
would  be,  as  I  have  often  had  occasion  to  tell 
juries,  to  hold  that  because  the  world  gets 
wiser  as  it  grows  older,  therefore  it  was  fool- 
ish before.'  But  evidence  of  this  character  may 
h«  competent  for  the  purpose  of  showinfr  that 
the  place  of  accident  was  under  the  control  of 
the  defendant,  if  this  becomes  an  issue,  or  that 
the  place  or  machinery  complained  of  it  not 
at  the  time  of  the  trial  in  the  same  condition  at 
at  the  time  of  the  accident"  N.  C.  ft  St  L.  v. 
Bagan,  167  Ala.  277.  52  South.  622. 


Digitized  by 


Google 


608 


67  SOUTHERN  KBPORTBE 


(Ala. 


[13]  Unless  there  was  In  June  or  July,  1910, 
some  statute  authorizing  the  chief  mine  In- 
ape!CtoT  or  his  assistants  to  make  recommen- 
datlona  to  mine  operators,  or  to  enforce  rem- 
edies, with  reference  to  the  safety  of  their 
plants  In  respect  of  appliances  to  avert  Injury 
from  cars  getting  beyond  contrtd  In  the  dope 
and  running  down  to  the  endangering  of  per- 
sona below,  we  do  not  see  how  the  report  of 
Associate  Inspector  Nelll  and  the  letter  of  his 
chief  could  be  admissible,  even  though  the 
subject-matter  of  each  was  communicated  or 
delivered  to  the  mining  company.  We  have 
not  been  able  to  find  any  such  statute  in  ef- 
fect in  1910.  If  there  was,  in  fact,  no  such 
positive  law,  then  the  matter  of  this  report 
and  the  letter  of  July  2,  1910,  was,  at  most. 
Just  as  if  two  expert  miners  had  communi- 
cated to  the  company  their  idea  of  the  haz- 
ard of  operating  sudi  a  mine  without  a 
"dead  switch"  on  the  entry  (slope)  track. 
Certainly  that  character  of  matter  would  be 
Inadmissible  to  charge  the  operator  with 
negligence  or  make  aggravated  wrong.  The 
operator  Is  not  an  Insurer  of  the  absolute 
safety  of  the  plant,  appliances,  ways,  etc. 
Individuals,  though  experts,  have  no  power 
or  authority  to  define  what  Is  the  exaction  of 
duty,  or  to  point  out  actions  or  precautions 
which,  if  taken  or  observed,  would  be  the 
I)erformance  of  duty.  If  such  individual, 
though  ezi)ert,  Judgment,  so  communicated 
to  the  operator,  was  admissible  as  evidence, 
then  the  operator  would,  of  necessity,  be  en- 
titled to  show  that  other  Individual  experts 
advised  him  that  no  such  acts  or  precautions 
were  necessary  or  desirable  in  the  premises, 
and  so  an  Issue  would  be  injected  that  would 
dond  and  confuse  the  trial  on  the  real  issue, 
whether  the  operator  had,  in  fact,  breached 
his  duty  to  the  proximately  Uiereby  caused 
injury  of  the  party  complaining. 

The  Judgment  is  reversed,  and  the  cause 
ia  remanded. 

Beversed  and  remanded. 

ANDBRSON.  a  J.,  and  MAXFIELD  and 
SOMBRVILLE;  JJ.,  concur. 


(in  Ala.  444) 

STANDARD  PORTLAND  CBBIBNT  CO.  ▼. 

THOMPSON.     (No.  709.) 
(Supreme   Court  of  Alabama.     Nov.  7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 
L  Mastkb  ard  Sbbtaut  «s»204,  228— Injtj- 

BIIS   TO    SEBVANT— LlABIUTT    or    Masteb— 
CONTBIBtrrOBT     NXOUOBNOB    AND    ASSXTUF- 

TiOR  OF  Risk— Statutk. 

Under  the  Employers'  I/iablllty  Act  (0>de 
1907,  i  3910,  aabd.  1),  amending  Code  1896, 
I  1749,  assumption  of  risk  and  contributory 
negligence  on  the  part  of  an  injured  servant 
by  remaining  in  the  employment  after  knowl- 
edge of  a  dangerous  condition  cannot  be  pleaded 
in  bar  of  a  recovery. 

(Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §§  644-C46,  670,  671;  Dec 
Dig.   €=9204,  228.] 


2.  Plxadino  ^»8— Facts  ob  CoifCLtraioifs. 

A  plea  alleging  a  dangerous  condition  in 
the  employment  should  set  forth  facts  and  not 
mere  conclusions  drawn  by  the  pleader. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  (§  12-28%,  68;   Dec.  Dig.  «=>8.1 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Miller,  Judge. 

Action  by  J.  Ludan  Thompson  against  the 
Standard  Portland  Cement  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

Count  4  la  Indicated  snffldenlly  In  the  opin- 
ion.   The  following  are  the  pleas: 

(3)  Plaintiff  was  guilty  of  negligence  whidi 
proximately  contributed  to  his  said  injuries  in 
this:  That  plaintiff  knew  of  the  alleged  defect 
or  negligence  causing  his  alleged  injury,  and 
negligently  failed  within  a  reasonable  time  to 
give  mformation  thereof  to  his  employer,  or  to 
some  one  superior  to  himself  engaged  in  the 
service  or  employment  of  his  employer,  and  de- 
fendant avers  that  his  employer,  defendant  in 
this  case,  did  not  already  know  of  sndi  defect 
or  negligence,  which  was  known  to  plaintiff. 

(4)  Plaintiff  was  guilty  of  negligence  in  this: 
That  plaintiff  knew  of  the  afleged  defect  or 
negligence  causing  tils  alleged  injury,  and  negli- 
gently failed  within  a  reasonable  time  to  give 
mformation  thereof  to  his  employer,  or  to  some 
one  superior  to  himself  engaged  in  the  service 
or  employment  of  his  employer,  and  defendant 
avers  that  plaintiff  was  not  aware  that  his  em- 
ployer or  such  superior  already  knew  of  such 
defect  or  nMligence,  and  defendant  in  fact  did 
not  know  of  such  defect  or  negligence,  which 
negligence  on  plaintiff's  part  prodmatdy  con- 
tributed to  his  alleged  injury. 

^6)  Plaintiff  assumed  the  risk  of  the  alleged 
injuries  in  this:  That  the  danger  of  the  alleged 
defective  matter  was  plain,  open,  and  obvious 
to  one  of  plaintiff's  experience,  and  that  he  had 
been  upon  said  ladder  on  the  day  of  the  acci- 
dent in  the  performance  of  his  alleged  duties,  to 
wit,  three  times,  and  several  times  daily  or  at 
nignt  according  to  his  turn,  for,  to  wit,  two 
months  prior  to  the  date  of  his  said  injaries, 
and  he  knew  and  appreciated  the  danger  of  go- 
ing upon  said  ladder  in  its  then  alleged  condi- 
tion. 

The  authorities  noted  in  brief  of  counad 
for  appellee  as  supporting  count  4  of  the 
complaint  are:  A.  O.  S.  t.  Davis,  119  Ala.  576, 
24  South.  862;  Sloss-S.  S.  &  I.  Ca  v.  Mob- 
ley,  139  Ala.  426,  36  South.  181 ;  Jackson  K 
Co.  T.  Cunningham,  141  Ala.  213,  37  South. 
446;  Going  v.  Ala.  S.  &  W.  Ck>..  141  Ala. 
637,  37  South.  784;  Orasselli-Chem.  Co.  t. 
Davis.  166  Ala.  476,  62  South.  36 ;  Riddle  t. 
Bessemer  8.  P.  Co.,  170  Ala.  669,  64  Bomth. 
625. 

Charles  A.  Calhoun,  of  Birmingham,  for 
appellant  Mathews  &  Mathews,  of  Besse- 
mer, for  appellee. 

McCLELLAN,  J.  Action  for  damages  by 
the  servant  (appellee)  against  the  master 
(appellant)  for  Injuries  sustained  while  in  the 
service.  The  fourth  count  was  the  mdy 
count  submitted  to  the  Jury.  That  count  is 
drawn  under  the  first  subdivision  of  the  Ua 
billty  statute  (C!ode,  i  8910),  and   ascribes 
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the  plalnttfTs  Injury  to  a  defect  In  the  con- 
dition of  a  ladder,  about  40  feet  in  length, 
from  which  plaintiff  fell  to  the  floor  of  the 
bnlldlng.  Under  numerous  decisions  deliv- 
ered here,  some  of  which  are  noted  on  brief 
for  appellee,  the  sufficiency  of  the  count  can- 
not now  be.  the  subject  of  question. 

The  court  sustained  demurrers  to  pleas  3 
and  4.  These  pleas  will  be  set  out  in  the 
report  of  the  appeaL 

In  the  opinion,  now  in  manuscript,  in  Burn- 
well  Coal  Co.  T.  Buss  Setzer,  as  Admin- 
istrator, 67  South.  604,  Code  1907.  i  3910,  so 
far  as  presently  important,  is  set  out,  and  the 
addition  made  to  the  previous  statute  (Code 
1896,  {  1749)  in  the  codification  of  1907  is 
Indicated  by  the  use  of  italics.  It  is  not 
necessary  at  thla  time  to  again  quote  the 
statute  as  it  is  now  of  force.  And  it  may 
be  added  that  a  construction,  in  part,  of  the 
present  statute  will  be  found  in  the  opinion 
In  the  mentioned  cause. 

[1]  The  statute  must  be  construed  as  a 
whole;  and,  when  so  considered,  it  Is  ap- 
parent that  error  affected  the  sustaining 
of  the  demurrer  to  pleas  3  and  4.  The  stat- 
nte,  after  the  addition  of  the  italicized  fea- 
ture in  the  Code  of  1007,  has  not  destroyed 
or  affected  the  doctrine  of  assumption  of  risk 
or  contributory  negligence  except  in  the  single 
particular  that  those  defenses,  to  an  action 
under  the  first  subdivision  of  the  liability 
statute  (Code,  S  3910),  cannot  be  predicated 
of  the  fact  that  the  injured  servant  remained 
in  the  service  of  the  master  after  he  (servant) 
had  knowledge  of  the  defective  condition  or 
negligence  to  which  in  bis  complaint  he  at- 
tributes bis  injury,  unless  It  was  the  injured 
servant's  duty  to  remedy  the  defect,  or  the 
negligent  act  causing  his  injury  was  com- 
mitted by  blm.  In  other  words,  the  sum  of 
the  effect  of  the  added  feature  of  the  stat- 
ute was  simply  to  say:  If  it  was  not  the  duty 
of  the  injured  servant  to  remedy  the  defect 
and  if  be  did  not  commit  the  negligent  act 
causing  his  Injury,  then  assumption  of  risk 
or  contributory  negligence  of  the  servant  In 
remaining  in  the  service  cannot  be  pleaded  in 
bar  of  a  recovery  under  the  first  subdivision 
of  the  liability  statute.  Hence  the  preceding 
feature  of  the  statute,  to  which  pleas  3  and 
4  are  referable  and  which  they  invoke,  was 
not  affected  by  the  addition  of  the  provisions 
In  the  Code  of  1907. 

[2]  Plea  6  was  vitally  defective  in  its  omis- 
sion to  aver  the  factt  from  which  the  mere 
condusioD  of  alleged  obviously  dangerous 
condition  of  the  ladder  was  deduced  by  the 
pleader.  There  was  no  error  in  sustaining 
the  demurrer  to  plea  6. 

The  Judgment  la  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

ANDERSON,  a  J.,  and  SATRE  and  DB 
GBAFFENKIED,  JJ.,  concur. 


(ISl  Ala.  339) 
McCORMICE  V.  BADHAM.    (No.  73S.) 

(Supreme   Court   of  Alabama.     Nov.   7,   1914. 
On  Rehearing,  Dec.  17,  1914.) 

1.  Contracts  ^3173— -DKPENnENT  ob  Indk- 
PKNDEMT  Covenants  —  Intention  of  Pab- 

TIK0. 

Whetlier  ittpnlations  in  a  contract  are  de- 
pendent or  Independent  covenants  depends  on 
the  intent  of  the  parties,  ascertained  from  the 
contract  and  tbe  surrounding  circumstances  at 
the  time  of  its  execution,  though  it  is  presumed 
that  performance  of  respective  acts  shall  be  in 
the  order  of  time  indicated  by  the  covenants. 

[Bd.  Note.— For   other   cases,   see   Contracts, 
Cent  Dig.  {§  762-764;   Dec.  Dig.  <8=>173.] 

2.  Oontraots  «=»147—Constbdotion— Inten- 
tion or  Pasties. 

The  court,  in  construing  a  contract,  most 
ascertain  the  Intent  of  the  parties,  and  ^ve  ef- 
fect thereto,  if  lawful 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  (S  780,  743;  Dec.  Dig.  <S=s>147.] 

3.  CoNTBACTs  «s»173— Mdtuai.  ano  Depend- 
ent Covenants. 

Where  a  thing  is  to  be  done  by  one  party 
as  the  consideration  of  a  thing  to  be  done  by  the 
other,  the  covenants  are  mutual  and  dependent, 
if  to  be  performed  at  the  same  time,  and,  where 
one  is  first  to  be  performed  as  the  condition  of 
the'  obligation  of  the  other,  that  which  is  first 
to  be  performed  must  be  done  or  tendered  before 
suit  is  maintainable  against  the  other  party. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  i|  762-764;  Dec.  Dig.  <S=>173.] 

4.  Cobpobations  «s»lie  —  Sale  or  Stock— 

CONTBACTS — CONSTBUCnON. 

A  contract  of  sale  of  corporate  stock,  which 

Srovides  that  the  stock  shall  be  paid  for  in  divl- 
ends  of  the  corporation  after  payment  of  ito 
present  indebtedness,  that  the  price  shall  bear 
interest  only  after  accrual  of  dividends,  that  in 
the  event  the  seller  shall  desire  to  sell  his  inter- 
est in  the  corporation  within  a  specified  time  he 
shall  have  an  option  to  purchase  the  buyer's 
stock  for  a  specified  sum,  and  that  on  the  buyer 
voluntarily  severing  his  connection  with  the  cor- 
poration within  the  specified  time  he  shall  sur- 
render the  stocky  makes  payment  of  the  price 
from  accruing  dividends  after  discbarge  of  the 
indebtedness  a  condition  precedent  to  any  obliga- 
tion on  the  seller  to  transfer  the  stock  or  to  any 
right  in  the  buyer  to  require  a  transfer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  493,  494,  496;  Dec.  Dig.  <3=»116.] 

6.  Tbial  «=al69  —  Affibuative  Chabgb  oit 

AlOINDED    COMPLAINTV^USTIFICATION. 

A  general  affirmative  charge  for  defendant 
on  an  amended  count  to  the  complaint  cannot  be 
justified  on  the  ground  of  error  in  allowing  the 
count  as  an  amendment  over  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  il  341,  881-387,  389;    Dec.  Dig.  <8=»169.] 

6.    CORPOBATIONS  $=>121  —  SaLB  OF  STOOK— 
GONTBACTS— RiOHTS  OF  Fabties. 

A  buyer  of  corporate  stock,  with  right  to 
demand  a  transfer  on  payment  of  the  price  out 
of  dividends  within  a  specified  period,  agreed 
shortly  before  the  expiration  of  the  period  that 
the  seller  might  sell  the  stock  to  a  third  per- 
son and  account  for  the  price  obtained.  The 
seller  sold  the  stock,  but  refused  to  account. 
Held,  that  the  promise  of  the  seller  to  account 
was  supported  by  a  consideration  consisting 
of  the  buyer's  surrender  of  his  right  to  demand 
a  transfer  of  the  stock  on  payment  therefor 
from  dividends,  and  the  buyer  could  enforce  the 
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promise  unlesit  he  consented  to  a  rescission  of 
the  sale  made  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §§  504,  606;   Dec.  Dig.  <8=»121.] 

On  Rehearing. 

7.  CoEPOKATioNs  «=»  121  — Balk  or  Stock  — 
CoNTBACTS— Rights   of  Pasties. 

Where  a  seller  of  corporate  stock,  to  be 

Said  for  in  dividends  of  the  corporation  after 
Ischarge  of  a  present  indebtedness,  sold  the 
stock  to  another  before  payment  of  the  price,  he 
did  not  thereby  relieve  the  bu^er  of  the  obliga- 
tion to  pay  the  price  from  dividends,  and  the 
buyer  could  not  maintain  an  action  for  breach 
of  contract  without  first  performing  the  condi- 
tion precedent  of  paying  the  price  from  divi- 
dends. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  S!  504,  505;  Dec  "Dig.  <S=»121.1 

8.  CoNTBACTS   <S=>335— Actions — Alleqation 
o»  PEKFORiCANCii  of  Condition  Pbkcedent. 

The  complaint  in  an  action  on  a  contract 
reqairing  performance  by  plaintiff  within  a  spec- 
ified period,  which  alleges  performance  l>eIore 
bringing  suit,  instituted  some  time  after  the 
specified  period,  does  not  allege  performance  of 
the  condition  precedent  witliin  the  stipulated 
period. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {§  1664-1676;  Dec.  Dig.  <S=»335.] 

Appeal  from  C^ty  Court  of  BiriulnglMun ; 
O.  F.  Fergu&on,  Judge. 

Action  by  A.  H.  McGormick  against  Henry 
Ij.  Badham.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed  and  re- 
manded. 

James  A.  Mitchell,  of  Birmingham,  for  ap- 
pellant Percy,  Banners  &  Burr,  of  Birming- 
ham, for  appellee. 

McOLELLAN,  J.  On  July  7,  1904,  H.  L. 
Badham,  appellee,  and  A.  H.  McCormick,  ap- 
pellant plaintiff  below),  executed  a  contract, 
of  which  the  following  were  the  substantial 
terms: 

"Witnesseth,  that  A.  H.  McCormick,  of  Bir- 
mingham, Ala.,  and  the  Dorchester  Lumber 
Company,  Badham,  S.  C,  have  entered  into  a 
certain  contract  as  to  big  connection  with  and 
services  to  said  Dorchester  Lumber  Company, 
to  which  contract  this  agreement  is  made  a  part 

"It  is  understood  and  agreed  by  and  between 
H.  li.  Badham  and  A.  H.  McCormick  that,  as 
part  of  said  contract,  H.  L.  Badham  will  sell 
to  A.  H.  McCormick  $4,500.00  of  stock  of  said 
Dorchester  Lumber  Company,  to  be  paid  for  in 
dividends  or  earnings  of  said  Dorchester  Lum- 
ber Company  after  its  present  indebtedness  of 
approximately  |75,000  has  been  discharged,  and 
that  purchase  price  of  said  stock  shall  bear  in- 
terest at  6  per  cent  only  after  said  dividends 
begin  to  accrue. 

"It  is  further  understood  and  agreed  that  in 
the  event  H.  L.  Badham  should  desire  to  sell 
his  interest  in  said  Dorchester  Lumber  Compa- 
ny, within  two  years  from  date  he  shall  have 
option  of  purchase  of  said  $4,500.00  of  stock 
held  by  A.  H.  McCormick  for  sum  of  $2,500.00. 

"It  is  further  understood  and  agreed  that  in 
the  event  A.  H.  McCormick  should,  of  his  own 
accord,  sever  his  connection  with  the  Dorchester 
Lumber  Company  within  two  years  from  date, 
he  shall  surrender  said  $4,500.00  of  stock." 

McCormick  performed  the  personal  serv- 
ices contemplated  by  his  engagement  and  the 
salary  stipulated  for  was  paid  him. 


At  the  time  of  the  execution  of  the  coo- 
tract  quoted  H.  L.  Badham  and  his  brother, 
y.  G.  Badham,  each  owned  500  shares  of  the 
1,000  shares  of  the  capital  stock  of  the  Dor- 
chester Lumber  Company,  operating  at  Bad- 
ham, S.  C.  The  corporation  was  heavily  in- 
debted, and  for  a  part  of  this  indebtedness 
H.  L.  Badham  was  an  Indorser.  The  provi- 
sion made  in  the  contract  quoted  for  the  sale 
of  45  shares'  ot  H.  L.  Badham's  half  of  the 
capital  stock  was  to  serve,  and  did  serve,  as 
an  Inducement  to  McCormick  to  engage  for 
his  personal  services  in  an  effort  to  Improve 
the  operating  and  financial  condition  of  the 
concern.  Under  the  evidence  and  under  the 
terms  of  the  contract,  it  was  In  the  nature  of, 
if  not  In  fact,  a  reward  for  successfid  results. 

The  plalntur  thus  describes  the  acts  and 
conduct  of  H.  L.  Badham,  In  respect  of  the 
shares  referred  to  In  the  instrument,  at  the 
time  the  contract  was  made: 

"Mr.  Badham  retained  the  stock ;  put  it  in 
an  envelope  at  the  time  of  the  contract  There 
were  45  shares  of  $100  each.  The  price  at 
which  the  stock  was  to  be  paid  for  was  agreed 
to  be  at  par  value.  •  •  «  The  45  shares  of 
stock  he  had  sold  to  me  were  at  that  time  in 
Henry  L.  Badham's  hands.  •  *  *  The  stock 
I  referred  to  in  my  direct  testimony  that  Mr. 
Badham  put  up  in  an  envelope  was  the  stock  he 
assigned  to  me  at  the  time  the  contract  was 
made.  I  did  not  see  the  stock;  he  explained 
to  me  that  be  put  it  in  the  envelope  to  keep  it 
I  do  not  remember  seeing  any  certificate  for  the 
45  shares.  I  do  not  remember  about  the  cer- 
tificate. The  fact  is  that  Mr.  H.  L.  Badham 
was  to  give  me  $4,600.00  for  his  stock.  •  *  • 
I  did  not  read  the  certificate  at  the  time  it  was 
put  in  the  envelope.  He  showed  it  to  me,  and 
said :  'Here  is  the  stock;  I  will  put  it  in  the 
envelope  and  keep  it'  I  did  not  know  what  it 
was;  I  took  his  word  for  it" 

The  concern  remained  in  a  bad  financial 
condition  during  plaintiff's  service  therewith: 
due,  he  contends,  to  the  unwi&e  dominance  of 
its  direction  and  management  by  V.  C.  Bad- 
ham. No  dividends  are  shown  to  have  ac- 
crued out  of  which,  under  the  contract  of 
July  7,  1904,  payment  for  the  45  shares  was 
to  be  made.  It  is  not  shown  that  the  Indebt- 
edness of  the  corporation  mentioned  in  the 
contract  of  July  7,  1904,  was  paid. 

By  this  action  the  plaintiff  sought,  in 
counts  other  than  that  numbered  12,  redress 
or  recompense  for  the  failure  of  H.  L.  Bad- 
ham to  perform  his  alleged  contract  to  Invest 
plaintiff  with  the  title  to  the  45  shares  or  to 
account  for  its  value  under  the  contract  of 
July  7,  1904. 

The  trial  court  gave  effect  In  its  rulings, 
adverse  to  plaintiff,  to  the  view  that  the 
payment  for  the  stock  with  dividends  accni- 
ing  after  the  discharge  of  the  indebtedness 
mentioned  in  the  contract  of  July  7,  1904, 
was  a  condition  precedent  to  plaintiff's  right 
to  the  45  shares  of  stock ;  or,  to  state  it  oth- 
erwise, to  the  obligation  on  defendant  to 
perfect  Its  transfer  to  plaintiff.  The  legal 
principles  governing  the  Inquiry  here  present- 
ed  are,  of  course,   well  established.    It  1* 
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tbelr  ajvUcatloii,  only,  that  affords  tbe  basis 
of  oontroversy  In  this  coimectlon. 

[1]  Whether  parties  to  a  contract  have 
stipulated  as  for  dependent  or  Independent 
covenants,  In  respect  of  tbe  obligations  as- 
sumed thereunder.  Is,  of  course,  a  matter  of 
Intention,  common  to  both,  to  be  collected 
from  the  contract  Itself,  together  with  tbe  dr- 
cnmstances  surrounding  the  parties  at  the 
time  and  those  attending  the  engagement 
they  make,  and  in  tbe  light  of  the  common 
sense  of  It  Nesbltt  v.  McGehee,  26  Ala.  748, 
755,  75e ;  Fulenwlder  v.  Rowan,  136  Ala.  287, 
34  South.  875;  Loud  t.  Pomona  Land  Co., 
153  U.  8.  564,  14  Sup.  Ct  928,  38  L.  Ed.  822. 

[2]  "The  parties  hare  an  undoubted  right. 
If  they  please,  to  make  their  covenants  de- 
pendent or  Independent  throughout,  or  to 
make  the  covenants  Independent  as  to  one 
thing,  and  dependent  as  to  another.  They 
have  a  right  to  mould  their  contracts  to  suit 
their  mutual  convenience  and  Interests ;  and, 
when  the  courts  can  ascertain  their  meaning, 
they  are  so  to  construe  the  contract  as  to 
give  effect  to  that  meaning,  provided  the  pur- 
pose be  lawful.  They  must  be  held  to  have 
Intended  the  performance  of  their  respective 
acts,  in  the  order  of  time  Indicated  by  their 
covenants."  Nesbltt  v.  McGehee,  supra.  The 
precedency  of  covenants  "must,"  as  said  by 
Lord  Mansfield  in  his  quotation  In  Nesbltt 
V.  McGehee,  "depend  on  order  of  time  in 
which  the  Intent  of  the  transaction  requires 
their  i)erformance." 

[8]  "Where  a  specified  thing  Is  to  be  done 
by  one  party  as  the  consideration  of  the  thing 
to  be  done  by  the  other.  It  Is  undeniably  the 
general  rule  that  the  covenants  are  mutual, 
and  are  dependent.  If  they  are  to  be  per- 
formed at  tbe  same  time;  and  If,  by  the 
terms  or  nature  of  tbe  contract,  one  Is  first 
to  be  performed  as  the  condition  of  tbe  obli- 
gation of  the  other,  that  which  is  first  to  be 
performed  must  be  done,  or  tendered,  before 
that  party  can  sustain  a  suit  against  tbe 
other."  Phillips  Const  Co.  v.  Seymore,  91 
U.  S.  646,  650  (23  L.  Ed.  841) ;  Loud  v.  Po- 
mona liand  Co.,  supra. 

[4]  Onr  interpretation  of  the  contract  ac> 
cords  with  that  prevailing  In  the  court  below ; 
TlK.,  that  the  payment  of  the  price  for  the 
stock  with  dividends  accruing  thereon,  after 
the  Indebtedness  mentioned  had  been  dis- 
charged, was  a  condition  precedent  to  any 
obligation  on  Badham  to  transfer  the  stock 
to  McCormlck,  or  to  any  right  In  McCormlck 
to  require  a  transfer  thereof  by  Badham  to 
him.  The  terms  of  the  major,  first  provision 
of  tbe  contract,  relating  to  tbe  sale  of  the 
stock,  shows  an  unmistakable  intent  to  engage 
to  sell  In  the  future,  upon  the  contingencies 
stipulated,  theretty  entirely  refuting  any  Idea 
of  consummating  a  sale  In  prsesentl  with  only 
a  postponement  of  the  payment  for  the  stock. 
Tbe  engagement  was  to  sell  when  the  divi- 
dends accruing  paid  Badham  $4,500.  Any 
other  construction  would  contradict  the  terms 
ot  tbe  major  provision,  expressing  the  domi- 


nating purpose,  of  the  contract.  The  other 
clauses — viz.,  that  assuring  Badham'  the  two- 
year  option  to  buy  this  stock  if  he  (Badham) 
desired  to  sell  bis  interest  In  the  corporation, 
and  that  stipulating  for  McCormlck's  surren- 
der of  the  stock  if  he  voluntarily  severed 
his  connection  with  the  enterprise — must, 
necessarily,  have  been  predicated  of  the  ef- 
fected purchase  of  the  stock  by  McCormlck, 
under  the  anterior  provisions  of  the  con- 
tract, which  made  precedent  conditions  to  be 
met  by  him  in  perfecting  his  right  to  the 
stock.  There  Is  no  inharmony  of  Idea  or  of 
purpose  created  by  the  major,  first  provision 
in  this  connection  and  the  subsequent  clauses 
last  referred  to.  It  would  be  entirely  un- 
reasonable, and  opposed  to  the  manifest  pur- 
pose the  parties  entertained,  to  interpret  the 
Instrument,  which  must  be  viewed  as  a  whole, 
as  if  the  first  clause  invested  McCormlck 
with  the  title,  the  right  to  tbe  stock,  regard- 
less of  tbe  anticipated  payment  for  it  through 
accruing  dividends.  Nothing  could  be  clear- 
er, under  the  contract  and  under  the  evi- 
dence, than  that  McCormlck's  contribution 
of  diligence  and  skill  to  the  enterprise's  con- 
duct should  afford  the  sum  out  of  which  his 
promised  stockholdershlp  should  be  earned 
and  paid  for.  Tbe  conclusion  is  unescapable 
that,  until  the  conditions  precedent  were  met, 
McCormlck  had,  under  tbe  contract  of  July  7, 
1904,  no  right  to  the  stock,  and  no  obligation 
passed  to  or  was  upon  Badham  to  effect  its 
transfer  to  McCormlck.  Nor  was  McCormlck 
In  any  position,  under  that  contract,  to  im- 
plead Badham  on  any  account  in  the  premises 
until  the  conditions  precedent  had  been  per- 
formed, and  his  right  to  demand  tbe  stock 
had  been  perfected.  There  was  therefore  no 
error  in  sustaining  demurrers  taking  this  ob 
jection  to  counts  of  the  complaint  Addition- 
ally, the  evidence  showed  without  dispute 
that  tbe  stock  was  not  paid  for  by  dividends 
declared  and  accruing  after  the  discharge  of 
the  Indebtedness  mentioned  in  the  contract 
The  twelfth  count  declares  upon  the  breacV 
of  a  subsequent  agreement  between  defend 
ant  and  plaintiff,  alleged  to  have  been  madn 
In  tbe  month  of  February,  1907.  Its  sub' 
stance  is  this:  That  H.  L.  Badham  was  nego- 
tiating to  sell  his  interest  in  the  corporatloQ 
to  his  brother,  V.  0.  Badham,  at  and  for  $200 
the  share,  and,  in  pursuit  of  this  design,  B. 
L.  Badham,  it  Is  averred,  "asked  and  obtain 
ed  plaintiff's  consent  to  Include  the  sal(5 
45  shares  which  defendant  had  sold  tc 
plaintiff  in  the  said  sale,  and  In  considera- 
tion thereof  the  defendant  agreed  with  the 
plaintiff  to  account  to  the  plaintiff  or  tc 
settle  with  tbe  plaintiff  for  the  price  of  said 
stock;  and  the  plaintiff  avers  that  the  d» 
fendant  did  thereafter,  during  tbe  year  1907, 
close  the  said  trade  for  the  sale  of  tbe  said 
500  shares  of  the  stock  in  the  said  company 
to  the  said  V.  C.  Badham  at  and  for  the  price 
of  $200  a  share,  and  the  defendant  was  paid 
a  large  part  of  the  purchase  money  there- 
for."   Tbe  further  allegation  la  that  H.  JU 
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Badhate  failed  and  refused  to  account  to  tbe 
plaintiff  according  to  the  agreement  averred. 

[5]  The  demurrer  to  this  court  was  over- 
ruled. So  there  Is  no  question  of  Its  suf- 
ficiency presented  for  review.  The  objection 
to  the  allowance  of  count  12  as  an  amend- 
ment to  the  complaint  was  overruled.  The 
propriety  of  tbe  general  affirmative  charge 
given  at  defendant's  Instance  cannot  be  Jus- 
tified by  recourse  to  the  assertion,  even  If  It 
were  well  grounded,  that  error  affected  tbe 
allowance  of  count  12  as  an  amendment. 

[I]  As  we  have  construed  the  contract  of 
Jidy  7,  1904,  McCormlck  was  without  right 
to  demand  tbe  transfer  of  the  stock;  the 
conditions  precedent  not  having  been  per- 
formed. So  when  the  agreement  of  Febru- 
ary, 1907,  declared  on  In  count  12,  was  made, 
be  bad  only  a  contingent.  Inchoate,  contractu- 
al right  to  Impose  upon  Badham  the  obliga- 
tion to  sell  the  stock  to  him.  The  opportuni- 
ty to  afford  the  performance  of  the  condi- 
tions precedent  was  McCormlck's  contractual 
due,  even  though  the  period  (three  years) 
of  its  availability  had  nearly  expired.  The 
surrender,  as  It  were,  of  this  privilege  by 
McCormlck  was  a  sufficient  consideration  to 
support  Badham's  asserted  promise  to  ac- 
count to  McCormlck,  as  is  averred  In  count 
12.  McCiormlck  testified  that  the  contract  of 
sale  between  the  brothers  was  made,  and  that 
the  price  was  $200  a  share.  There  was  evl- 
draice  to  the  contrary;  but  the  conflict  for- 
bade tbe  court's  taking  from  the  Jury  this 
feature  of  the  issue  made  by  the  averments 
of  count  12.  There  was  evidence  tending  to 
support  every  material  averment  of  count  12. 
The  fact,  if  so,  that  in  consequence  of  V.  C. 
Badham's  Inability  or  failure  to  meet  his 
obligations  under  the  contract  of  sale  made 
by  H.  Xi.  Badham  and  V.  C.  Badbam,  tbe 
contract  of  sale  was  rescinded  by  their  mutu- 
al consent,  was,  of  course,  ineffectual  to  an- 
nul the  agreement  between  H.  Ii.  Badham 
and  McCormlck,  alleged  and  declared  on  in 
count  12,  and  to  deprive  McCormlck  of  his 
remedy  for  a  breach  thereof,  unless  Mc- 
Oormi<&  consented  to  tbe  rescission— a  fact 
not  shown  in  this  record. 

Our  opinion  is  that  the  court  erred  in  giv- 
ing tbe  general  charge  upon  the  Issues  made 
by  count  12.  The  Judgment  Is  reversed,  and 
tbe  cause  Is  remanded. 

Reversed  and  remanded. 

SOMERVILLE,  DE  GRAFFENRIBD,  and 
GARDNER,  JJ.,  concur. 

On  Rehearing. 

McCIiELLAN,  J.  [7]  In  brief  for  appel- 
lant on  original  submission  the  question  of 
condition  precedent,  discussed  and  decided 
in  the  opinion  ante,  was  treated  as  the  con- 
trolling inquiry  presented  by  .the  demurrers 


to  all  the  counts  except  that  numbered  12. 
It  Is  now  insisted  that  counts  10  and  11  are 
rendered  Immune  from  tbe  effect  of  tbe  pre- 
vailing Interpretation  of  tbe  contract  therein 
declared  on  because  of  the  averment  that 
H.  L.  Badham  sold  the  stock  In  question  be- 
fore the  suit  was  instituted,  and  thereby  dis- 
abled himself  from  performing  his  part  of 
the  contract,  even  though  the  performance 
of  a  condition  precedent  lay  at  the  root  of  the 
plaintiff's  rights  in  the  premises.  The  doc- 
trine relied  on  is  that  stated  as  cited  in  0 
Oyc.  p.  698.  Even  if  the  averment  in  these 
counts  bad  been  that  Badham  sold  tbe  stock 
before  the  expiration  of  tbe  period  during 
which  the  performance  by  plaintiff  of  the 
condition  precedent  was  stipulated  to  be  ef- 
fected, Instead  of  the  allegation  that  the 
sale  was  made  before  the  suit  was  Instituted, 
it  is  clear  that  such  action  by  Badham  would 
not  relieve  plaintiff  of  bis  obligation  to  per- 
form the  condition  precedent  resting  upon 
Mm;  since  that  action  did  not  hinder  or  qual- 
ify plaintiff's  opportunity  to  perform  the  con- 
dition precedent  ■  9  C!ya  pp.  701,  702,  sub- 
head "d."  Badham's  obligation  was  to  make 
an  effective  sale  of  the  stock  to  plaintiff 
when,  under  the  contract  declared  on  in 
counts  10  and  11,  the  plaintiff  met  the  pre- 
cedent condition  of  payment  therefor  in  a 
particular  way;  and  until  that  condition 
was  performed  by  plaintiff,  or  until  the  per- 
formance of  tbe  precedent  condition  was 
averted  by  Badham,  there  was  no  obligation 
on  Badham  in  the  premises  of  the  breach 
of  which  plaintiff  could  complain.  Aside 
from  this,  tbe  contract  appears  to  have  ex- 
pressly contemplated  the  sale  of  the  stock  by 
Badham,  in  which  event  he  was  to  pay  plain- 
tiff a  named  sum — viz.,  $2,500.  Counts  10 
and  11  were  subject  to  the  demurrers.  Nei- 
ther of  them  carried  the  essential  allega- 
tion that  the  condition  precedent,  resting  on 
plaintiff,  had  been  performed  within  the 
period  stipulated;  nor  was  there  any  aver- 
ment of  fact  in  these  counts  wherefrom  rdlef 
of  plaintiff  from  performance  of  the  condition 
precedfflit  resulted. 

[I]  Referring  to  count  8,  tbe  condition  pre- 
cedent established  by  tbe  written  contract 
required  performance  within  the  period  stipu- 
lated— namely,  three  years.  The  allegations 
of  the  count  is  that  the  Indebtedness  of  the 
company  was  discharged  and  the  dividends 
or  earnings  had  paid  for  the  stock  before 
suit  was  brought.  Manifestly,  these  aver- 
ments did  not  accord  with  the  precedent  con- 
dition established  by  the  written  contract 
The  action  was  not  Instituted  until  some 
time  after  the  three-year  period  had  expired. 

No  reason  appears  to  alter  the  conclusions 
announced  in  the  original  opinion.  Tbe  re- 
hearing is  hence  denied. 

Rehearing  denied. 
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BIRMINGHAM  WATERWORKS  CO.  ▼. 

BROWN.     (No.  609.) 

(Supreme  C!ourt  of  Alabama.     Dec.  17,  1914.) 

X.  Watebs  xsd  Wateb  Goubses  €=»203— Wa- 

TEBWOBKB  COUFANT— OBOINANOB   CONTBAOT 

— LxQAUTT  OF  Rates. 

A  fiat  rate  provided  in  an  ordinance  for 
water  famished  to  residences  was  the  mazimam 
rate  which  could  be  charged  by  the  water  com- 
pany for  such  service,  and,  while  the  rate 
might  be  lawfully  reduced,  no  reduction  would 
be  valid  which  £d  not  operate  alUce  on  all  in 
the  same  class,  and  where  the  company  had 
not  sarrendered  its  right  to  exact  such  flat 
rate  and  no  other  rate  had  been  legally  pro- 
vided, its  contract  to  furnish  to  plaintiff's  resi- 
dence meter  service  for  less  than  the  ordinance 
rate,  and  less  than  the  rate  charged  others  for 
similar  service,  was  illegal  and  invalid. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,   Cent.   Dig.    (|  289,   290-299; 
Dec.  Dig.   «=>203.] 

2.  Watsbs  and  Water  Coubsks  «s>20&— 
Watxb  Cohpant— Rates— Discbuuration. 
Under  an  ordinance  fixing  maximum  flat 
water  rates  for  residences,  it  was  intended  that 
there  should  not  be  any  discrimination  by  the 
company  in  its  service  to  inhabitants  of  the 
city  of  the  same  class,  since  the  general  rule 
is  that  a  corporation  or  municipality  author- 
ized to  supply  water  to  city  residents  may  not 
discriminate  as  to  the  rates  charged,  at  least 
among  those  of  the  same  class,  and  since  sta- 
bility and  equality  of  rates  on  the  part  of  a 
public  service  corporation  are  more  important 
than  reduced  ratea 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,   Ce^.t.   Dig     {{  289,   290-299; 
Dec.  Dig.  «=3203.] 

8.  Watebs  and  Wai-eb  Coubses  «=»203— Wa- 
teb   COMPANT    —    OBDINANCS    CONTBACT   — 

Equality  of  Rates. 

A  water  company  operating  under  an  ordi- 
nance is  not  a  private,  but  a  quasi  public,  cor- 
poration, and  must  exercise  its  opportunities 
foi'  gain  subject  to  the  obligation  to  supply  wa- 
ter without  unjust  discrimination  and  at  uni- 
form rates  to  all  on  its  lines  who  apply  for 
water  and  tender  a  reasonable  oompensatian, 
and^  without  discrimination  in  favor  of  or 
against  any  citizen  or  number  of  citizens,  and 
if  special  privileges  are  given  or  equality  of 
rights  denied  or  unreasonable  rates  charged, 
any  citizen  may  invoke  the  protection  of  the 
laws. 

[Ed  Note.— For  other  cases,  see  Waters  and 
Water  (bourses.  Cent  Dig.  H  289,  290-299; 
Dec.  Dig.  ®=»203.] 

4.  Watebs  and  Wateb  Coubses  9=>203— Wa- 
teb CoMPANT— CoNTBACT  FOB  SEBVICB— IL- 
tEQAJUTT— EfTECT. 

A  contract  by  a  water  company,  which  by 
ordinance  was  required  to  furnish  service  to 
residences  at  a  fixed  maximum  flat  rate,  to 
famish  plaintiff's  residence  with  meter  service 
at  less  than  the  maximum  rate  and  less  than 
the  rate  charged  others  for  similar  services, 
was  void,  and  could  not  be  uiAeld  in  favor 
of  the  plaintiff  by  invoking  defendant's  estop- 
oel  to  insist  upon  its  invalidity. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  289,  290-299; 
Dec.  Dig.  «=>20S.] 

Sayre,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  (3oun- 
ty;  John  C.  Pngb,  Judge. 

Suit  by  Mary  B.  Brown  against  fbe  Bir- 
mingham Waterworks  Company.     Judgment 


for  plaintiff,  and  defendant  appeals.     Re- 
versed and  remanded. 

London  &  Fltts,  of  Birmingham,  for  ap- 
pellant A.  O.  &  B.  D.  Smith,  of  Birming- 
ham, for  appellee. 

DB  GRAFFENRIED,  J.  This  iB  the  sec- 
ond appeal  in  this  case.  On  the  first  appeal 
this  court  upheld,  as  valid,  the  contract 
which  is  the  basis  of  this  suit  Brown  v. 
Birmingham  Waterworks  Company,  169  Ala. 
230,  52  Sonth.  915. 

One  of  the  principal  questions  presented 
on  this  appeal  is  whether  this  court,  on  the 
first  appeal,  was  correct  In  npholdlng  the  con- 
tract as  valid.  For  this  reason,  as  well  as 
on  account  of  the  Importance  of  this  case, 
the  record  has  been  carefully  examined  in 
consultation  by  the  full  bench,  and  this  opin- 
ion Is  written  for  the  purpose  of  expressing 
the  views  of  those  members  of  the  court  who 
appear  as  concurring  in  the  opinion. 

(1)  In  the  case  of  Smith  v.  Birmingham 
Waterworks  Company,  104  Ala.  315, 16  South. 
123,  this  court  said  : 

"The  only  cases  in  which  water  fnrnished  to 
the  'inhabitants'  is  not  to  be  charged  for  by 
measurement  are  specified  in  the  first  part  of 
section  12,  supra,  and  include  only  'dwellings,' 
and  then  for  Vater-closets'  and  'bath  tubs'  for 
private  families.  For  these  the  contract  fixes 
a  definite  amount  for  water  furnished  without 
regard  to  measurement.  We  would  not  be 
understood  as  holding  that  the  designated  class- 
es could  abuse  the  privileges  by  unnecessary  ex- 
travagance or  waste  of  water;  but  for  the 
use  of  water  in  reasonable  quantities,  sufficient 
without  inconvenient  economy  for  the  purposes 
mentioned,  the  rates  are  fixed." 

[1]  The  above  opinion  was  rendered  by  a 
court  which  is  regarded  by  the  profession  as 
one  of  exceptional  ability,  and  since  the  ren- 
dition of  that  opinion  this  court  has  not — 
except  in  the  opinion  rendered  on  the  first 
appeal  In  this  case — upheld  as  legal  any  con- 
tract covering  rates  for  water  furnished  by 
the  water  company  to  residences  in  the  dty 
of  Birmingham  which  did  not  conform  to  the 
ordinance  contract  made  by  the  water  com- 
pany with  the  city  of  Birmingham  as  con- 
strued in  the  above  casa  The  flat  rate  pro- 
vided In  said  ordinance  contract  for  resi- 
dences is  the  maximum  rate  which  can  be 
charged  by  the  water  company  for  water  fur- 
nished to  residences,  and  while  undoubtedly 
that  rate  may  be  lawfully  reduced,  no  reduc- 
tion can  be  upheld  which  is  not  operative 
alike  upon  all  who  occupy  the  same  class 
and  which  Is  not  discriminatory  In  its  char- 
acter. Birmingham  Waterworks  Company 
V.  Mayor,  etc.,  of  Birmingham,  42  South.  10; 
Birmingham  Waterworks  (3o.  v.  Truss,  135 
Ala.  530,  33  South.  657;  Qty  of  Mobile  v. 
Bienville  Water  Supply  Co.,  130  Ala.  381, 
30  South.  445. 

In  the  above  case  of  Birmingham  Water- 
works Company  v.  Mayor,  etc.,  of  Birming- 
ham,  42   Sonth.  10,   this  court.   In  holding 
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that  the  city  coart  of  BirmlDgham,  sitting  In 
equity,  erred  In  sastalning  the  demurrer  to 
paragraph  J  of  the  bill  of  complaint  in  that 
case,  In  reality  declared  that  contracts  con- 
taining stipulations  similar  to  those  contain- 
ed in  the  contract  now  under  consideration 
were  illegal.  On  the  former  aK>eal  in  this 
case  this  court,  In  the  effort  to  sustain  the 
contract  now  under  consideration,  said: 

"The  second  proi>osition  is  that  a  condition 
could  arise  under  the  prorisions  of  said  contract 
where  a  greater  charge  could  be  made  bj  de- 
fendant uan  that  provided  by  the  maximum 
rate;  that  is,  that  the  rate  provided  for  water 
in  excess  of  3,333  gallons  per  month  is  such 
that  the  excess  could  be  large  enough  to  make 
the  rate  greater  than  the  maximum  rate  fixed 
b^  the  franchise  contract.  We  think  it  a  suffi- 
cient answer  to  this  argument  to  say  that  the 
parties  contracted  with  full  knowledge  of  what 
the  franchise  contract  provided,  as  well  as  the 
law,  and  what  limitations  the  same  imposed^ 
and  that  a  proper  construction  of  the  contract 
between  appellant  and  appellee  would  be  that 
there  was  implied  the  following:  'Provided, 
that  the  charge  for  water  shall  in  no  case  be 
greater  than  the  maximum  provided  by  said 
franchise  contract,  and,  provided  further,  that 
it  shall  not  be  greater  than  what  is  a  reason- 
able charge." " 

The  contract  which  Is  made  the  basis  of 
this  suit  contains  plain  provisions  to  pay 
for  all  water  in  excess  of  3,333  gallons  per 
month  "by  the  regular  schedule  of  meter 
rates,  which  are  made  a  part  of  this  applica- 
tion and  agreement"  In  other  words,  the 
contract  now  under  consideration  contains,  as 
already  stated,  provisions  substantially  iden- 
tical with  those  which  were  described  in 
paragraph  J  of  the  bill  of  complaint  con- 
sidered in  Birmingham  Waterworks  Oo.  v. 
Mayor,  etc.,  of  Birmingham,  supra,  and 
which  were  in  that  case,  in  effect,  condemned 
as  Illegal.  We  find  nothing  in  this  record  in- 
dicating that  since  the  rendition  of  the 
opinion  in  Smith  v.  Birmingham  Waterworks 
Company,  supra,  the  water  company  has  sur- 
rendered the  right  to  exact  the  flat  rates 
which  are  provided  in  the  ordinance  contract 
for  residences  in  the  city  of  Birmingham,  or 
that  any  other  rate  has  been  legally  pro- 
Tlded  for  such  residences,  and,  this  being 
true,  these  rates  are,  in  so  far  as  the  evi- 
d^ice  in  this  record  discloses,  the  only  rates 
which  the  water  company  has  the  right  to  of- 
fer to,  or  exact  of.  Its  customers  in  the 
dty  of  Birmingham.  Smith  v.  Birmingham 
Waterworks  Co.,  supra;  Birmingham  Water- 
works Co.  T.  Mayor,  etc.,  of  Birmingham,  su- 
pra; Birmingham  Waterworks  Co.  t.  Truss, 
supra;  City  of  Bessemer  t.  Bessemer  City 
Waterworks,  152  Ala.  391,  44  South.  663; 
Crosby  v.  City  Council  of  Montgomery,  108 
Ala.  498,  18  South.  723;  3  Dillon  on  Mun. 
Corp.  (5th  Ed.)  p.  2236,  i  1326.  In  fact,  the 
contract  now  under  consideration  Is  a  con- 
tract which  this  court  In  Smith  t.  Water- 
works Co.,  supra,  expressly  declared  the  wa- 
terworks company  had  no  authority,  under 
its  ordinance  contract,  to  make  with  its 
customers. 


I     (2)  In  the  opinion  on  the  first  appeai  this 
conrt  said  that: 

The  "Birmingham  Waterworks  Company  had 
a  right  to  contract  with  an  individual  to  fur- 
nish water  at  a  less  rate  than  the  maximnm 
rate  fixed  by  said  franchise  contract,  and  less 
than  that  charged  other  Individuals  for  dimilar 
service  so  long  as  the  discrimination  is  en- 
Joyed  by  those  having  the  favored  rate  at  the 
expense  of  the  company,  and  does  not  impinge 
upon  any  rights  of  other  consumers." 

This  statement  was  based  upon  some  ex- 
pressions which  are  to  be  found  in  State  ex 
rel.  C.  W.  Ferguson  t.  Birmingham  Water- 
works Company,  164  Ala.  686,  61  South.  354, 
27  L.  B.  A.  (N.  S.)  674,  137  Am.  St  Rep.  69, 
20  Ann.  Gas.  951.  In  that  case  there  was  a 
petition  for  a  writ  of  mandamus,  wherein  It 
was  claimed  that  the  company  had  entered 
into  contracts  with  some  consumers  similar- 
ly situated  with  the  relator,  by  which,  it 
bad  undertaken  to  furnish  to  them  water  at 
a  rate  less  than  the  maximum  charges  allow- 
ed by  the  ordinance  contract  The  relator 
did  not  claim  that  he  was  charged  more  than 
the  maximnm  rate,  nor  that  he  was  charged 
more  than  a  reasonable  price  for  the  water 
furnished  him,  but  he  contended  that  he  was 
entitled  to  receive  water  at  the  most  favor- 
able rate  furnished  to  any  others  similarly 
situated.  Upon  these  allegations  of  the  pe- 
tition for  the  writ  of  mandamus  this  court 
held  that  the  relator  was  not  entitled  to  the 
writ. 

In  th'e  opinion  in  that  case  this  court  aft- 
er declaring  that  "the  business  of  a  company 
furnishing  water  to  the  public  is  naturally 
monopolistic  and,  being  given  the  power  of 
eminent  domain  to  serve  the  needs  of  the 
public  more  effectually,  must  serve  all  con- 
sumers with  equal  facilities  without  dis- 
crimination," indicated  that  a  contract  made 
by  the  Birmingham  Waterworks  Company 
with  a  favored  customer  at  a  rate  less  than 
the  rate  fixed  for  residences,  etc.,  by  the 
ordinance  contract  as  construed  in  Smith  y. 
Birmingham  Waterworks  Company,  supra, 
and  at  rate  less  than  that  charged  its  other 
customers,  might  under  certain  circumstanc- 
es, be  upheld. 

[2]  This  case  of  State  ex  reL  Ferguson  v. 
Waterworks  Company,  supra,  is  reported  In 
164  Ala.  686,  51  South.  354,  27  L.  R.  A.  (N.  S.) 
674.  137  Am.  St  Rep.  69,  20  Ann.  Caa.  951. 
and  in  a  note  to  that  case  (27  I*  R.  A.  [N.  S.] 
page  674)  we  find  the  following: 

"It  may  be  stated  as  a  general  proposition 
that  a  corporation  or  municipality  authoriied 
to  supply  water  or  light  to  the  inhabitants  of 
a  municipality  may  not  discriminate  as  to  the 
rates  charged,  at  least  among  those  of  the  same 
class." 

Cited,  as  sustaining  the  above  proposition, 
we  find  in  this  note  the  following  cases:  Dan- 
ville V.  Danville  Water  Co.,  180  111.  235,  54 
N.  B.  224 ;  State  ex  rel.  Latshaw  y.  Water  & 
Light  Com'n,  105  Minn.  472,  117  N.  W.  827, 
127  Am.  St  Rep.  581;  Oriffln  y.  Goldsboro 
Water  Co.,  122  N.  C.  206,  SO  a  B.  319,  41  L. 
R.  A.  240;    Armour  Packing  Co.  t.  Edison 
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Electric  nitunlnatliig  Co.,  US  App.  Dtr.  51, 
100  N.  Y.  Supp.  605;  ClnclnnaU,  H.  &  D.  R. 
R.  Co.  V.  Bowling  Green,  57  Ohio  St  336, 
49  N.  E.  121,  41  li.  R.  A.  422;  Mobile  v. 
BlenTllle  Water  Supply  Co.,  130  Ala.  379,  30 
South.  445;  Snell  v.  ainton  Electric  Light, 
H.  &  P.  Co.,  196  ni.  626,  63  N.  B.  1082,  58  U 
R.  A.  284,  89  Am.  St  Rep.  341. 

When  the  city  of  Birmingham  made  Its 
contract  with  the  waterworks  company  It  In- 
tended— and  the  contract  so  provides — that 
there  should  not  be  any  discrimination  made 
by  the  waterworks  company  In  the  matter  of 
supplying  water  to  the  Inhabitants  of  the 
city  of  the  same  class.  The  maximum  rates 
provided  for  residences  are  specific  and  cer- 
tain. Stability  and  equality  of  rates  on  the 
part  of  a  public  service  corporation  are  more 
Important  than  reduced  rates.  It  was  the 
fact  that  without  a  contract  fixing  the  rates 
for  water  there  would  probably  be  instabili- 
ty and  Inequality  of  rates,  and  out  of  this  in- 
stability and  inequality,  unjust  discrimina- 
tion, and  other  unlawful  practices  with  ref- 
erence to  such  rates,  the  city  of  Birming- 
ham exacted  the  contract  with  appellant, 
and  by  that  contract  fixed  a  definite,  uniform, 
maximum  rate  for  residences  in  said  city. 
The  law  must  see  that  aU  citizens  o(  the 
same  class  receive  the  same  treatment  at  the 
hands  of  public  service  corporations,  and  the 
spirit  which  controlled  the  city  of  Birming- 
ham in  exacting  this  contract  from  the  wa- 
terworks company  was  the  same  spirit  which 
actuated  the  Congress  of  the  United  States 
in  its  legislation  with  reference  to  tariffs 
for  freight  transported  by  carriers  engaged 
in  Interstate  commerce.  On  that  subject  we 
quote  the  following  from  A.  J.  Poor  t.  Chica- 
go, Burlington  &  Quincy  R.  R.  Co.  et  al.,  12 
Int  Com.  Com'n  Rep.  418: 

"Stability  and  equality  of  rates  are  more  ink- 
portant  to  commercial  intetreat  than  reduced 
rates.  It  was  instability  and  inequality  that 
were  the  special  evils  to  be  remedied ;  it  was 
the  possibility  that  one  shipper,  in  one  way  or 
another,  whether  by  mistake  or  otherwise, 
could,  and  actually  did,  get  a  lower  rate  than 
another  shipper  that  led  to  more  stringent  leg- 
islation." 

The  case  of  Louisville  &  Nashville  Rail- 
road Company  v.  McMullen,  5  Ala.  App.  662, 
69  South.  683,  in  which  the  opinion  of  the 
Court  of  Appeals  was  prepared  by  the  writ- 
er, deals  with  the  many  questions  which  are 
now  under  consideration,  and  cites  some  of 
the  authorities  which  are  pertinent  to  the 
subject  now  in  hand.  That  the  members  of 
the  public  are  entitled  under  the  law  to  re- 
ceive uniformity  of  treatment  at  the  hands 
of  public  service  corporations,  and  that  con- 
tracts not  partaking  of  a  private  nature,  be- 
tween public  service  corporations  and  some 
members  of  the  public,  whereby  special  priv- 
ileges are  obtained  which  are  not  commenda- 
ble as  matter  of  right  by  all  other  members 
of  the  public  of  the  same  class,  will  not  be 
upheld,  have  become  truisms  of  the  law; 
and  the  trend  of  modem  legislation,  state 


and  federal,  in  so  far  as  public  service  cor- 
porations are  concerned,  has  been  largely  to 
that  important  end.  That  one  member  of  the 
public  of  a  particular  class  shall  not  be  ac- 
corded the  same  identical  treatment  that  is 
accorded '  to  another  member  of  the  public 
of  the  same  class,  by  a  public  service  corpora- 
tion, is  not  only  not  in  harmony  with  an  en- 
lightened sense  of  right  and  fair  play,  but 
is  opposed  to  the  true  reasons  upon  which 
such  corporations  are  given  their  franchis- 
es and  are  permitted  to  exist  Indeed,  when- 
ever Inequality  in  such  treatment  is  attempt- 
ed by  a  public  service  corporation,  dissatis- 
faction is  the  necessary  result,  and  this  dis- 
satisfaction ultimately  finds  expression  In 
unpleasant  and  expensive  litigation. 

The  city  of  Birmingham,  when  it  made  the 
contract  with  the  waterworks  company  which 
was  construed  by  this  court  in  Smith  v.  Wa- 
terworks Company,  supra,  was  acting  for  all 
of  the  inhabitants  of  the  municipality. 
While,  in  State  ex  rel.  Ferguson  v.  Water- 
works Company,  supra,  this  court  stated 
that,  under  certain  conditions,  the  Birming- 
ham Waterworks  Company  might  vary  the 
terms  of  the  contract  which  it  made  with 
the  city  for  the  benefit  of  some  favored  cus- 
tomer, the  authorities  cited  in  the  note  to 
that  case,  as  It  appears  In  27  L.  R.  A.  (N.  S.) 
674,  win  show  with  what  sparingness  the 
courts  of  last  resort  are  willing  to  uphold 
contracts  made  with  public  service  corpora- 
tions which  confer  special  favors  upon  in- 
dividuals with  whom  they  deal  as  servants 
of  the  public. 

The  pronouncement  of  the  courts  In  the 
cases  above  cited,  and  the  undisputed  facts 
in  the  Instant  case,  all  show  the  wisdom  of 
the  courts  in  rigidly  holding  public  service 
corporations,  in  their  dealings  with  the  pub- 
lic, to  imiformity  in  rates.  In  the  instant 
case,  a  contract  by  meter  rates  was  en- 
tered inta  The  customer  complied  with  the 
letter  of  her  contract  and  tendered  to  the  wa- 
ter company  the  amount  due  under  the  terms 
of  her  contract.  This  amount  the  company 
refused  to  accept  demanding  the  amount 
which,  under  the  flat  rate,  was  due  to  it 
The  customer,  believing  herself  entitled  to 
the  benefits  of  the  meter  contract  which  she 
had  made  with  the  company,  refused  to  com- 
ply with  the  demands  of  the  company  and 
thereupon  the  company  cut  its  water  from 
her  residence.  This  act  on  the  part  of  the 
company  has  caused  the  plaiutiff  great  an- 
noyance. Inconvenience,  and  sufFering,  and 
in  addition  to  this  the  present  resulting  liti- 
gation has  caused  expense  and  annoyance  to 
all  of  the  parties  concerned.  This  record  dis- 
closes that  the  plaintiff  is  not  the  only  i>ar- 
ty  In  Birmingham  with  whom  the  water  com- 
pany has  made  a  contract  similar  to  that  of 
the  plaintiff,  and  all  of  this  conflict  between 
the  parties,  and  all  of  the  annoyance,  incon- 
venience, and  suffering  which  was  occasioned 
the  plaintiff  by  being  denied  the  defendant's 
water,  liave  been  due  to  the  lack  of  observ- 
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I  ance  by  the  ieteai&nt  and  some  of  Its  custo- 
mers of  the  above  salutary  rules  whlcb  have 
been  so  plainly  announced  by  this  court  In  a 
large  number  of  its  dedslona. 

If  contracts  of  this  character  are  to  be  up- 
held and  made  the  basis  of  recovery  In  an  ac- 
tion at  law,  then  uniformity  of  water  rates 
in  the  munldpallty  of  Birmingham  disap- 
pears, and  the  water  company  may  discrimi- 
nate among  its  customers  as  It  pleases.  This 
the  law  wlU  not  permit  It  to  do.  Smith  t. 
Birmingham  Waterworks  Co.,  supra;  Bir- 
mingham Waterworks  Co.  v.  Mayor,  etc.,  of 
Birmingham,  supra;  Griffin  v.  Qoldsboro  Wa- 
ter Co.,  supra. 

(3)  That  there  la  a  divergence  of  views 
among  the  courts  of  last  resort  on  the  ques- 
tion as  to  whether,  at  common  law,  a  public 
service  corporation  was  under  the  necessity 
of  furnishing  to  its  customers  of  the  same 
class  the  same  identical  rates  there  can  be 
no  doubt.  Ernest  St  George  Lough  et  aL  v. 
Outerbrldge  et  al.,  143  N.  T.  271,  38  N.  B. 
292,  25  L.  R.  A.  674,  42  Am.  St  Rep.  712;  L. 
&  E.  &  St  L.  Con.  R.  Co.  v.  Wilson,  ]j32  Ind. 
517,  32  N.  B.  311, 18  L.  R.  A.  105 ;  Cowden  v. 
Pacific  Coast  S.  S.  Co.,  94  Cal.  470,  29  Pac. 
873,  18  L.  R.  A.  221,  28  Am.  St  Rep.  142; 
Griffin  v.  Goldsboro  Water  Co.,  supra.  An 
examination  of  those  cases  as  above  reported, 
including  the  notes  and  the  cases  cited  In 
the  briefs  of  counsel,  will  disclose  the  con- 
flict to  which  we  refer. 

[3]  The  question  however,  was  set  at  rest. 
In  so  far  as  this  state  and  the  franchise  ten- 
tract  of  the  Birmingham  Waterworks  Com- 
pany are  concerned,  by  this  court,  in  Bir- 
mingham Waterworks  Coni^any  v.  Mayor, 
etc.,  of  Birmingham,  supra.  In  that  case  this 
court  said: 

"An  examination  of  the  contract  dearly 
shows  that  it  was  the  intention  of  the  parties 
to  secure  to  the  citizens  ot  Birmingham  water 
at  reasonable  and  uniform  rates,  without  dis- 
crimination in  favor  of  or  against  any  citizen 
or  _  number  of  citizens.  This  was  one  of  the 
objects  sought  to  be  accomplished  by  the  par- 
ties. Not  only  was  this  a  moral  duty,  but  it 
was  a  duty  imperatively  demanded  of  them 
by  the  law.  A  water  company  acts  not  as  a 
private,  but  a  qnaai  public,  corporation.  'It 
enjoys  and  must  exerdse  its  opportunities  for 
gain,  subject  to  its  obligation  to  the  public 
tliat  It  will  supply  water  without  unjust  dis- 
crimination and  at  uniform  rates  to  all  those 
along  the  lines  of  its  mains,  who  apply  and 
tender  a  reasonable  compensation.'  30  A.  & 
Bng.  Bncy.  Law  (2d  Ed.)  426.    Referring  to  the 

grinciple  above  announced,  in  the  City  of  Mo- 
ile  V.  BienviUe  Water  Supply  Co.,  130  Ala. 
384,  30  South.  447,  it  is  said:  The  principle 
announced  is  reasonable  and  necessary.  With- 
out it  the  business  interests  and  domestic  com- 
fort of  the  community,  so  far  as  dependent  on 
supplies  such  companies  furnish,  would  be  at 
their  mercy  and  make  them  masters,  in  this 
regard,  of  the  city  they  were  established  to 
serve.  As  said  by  the  Supreme  Court  of  Xorth 
Carolina:  "A  few  wealthy  men  might  combine 
and,  by  threatening  to  establish  competition, 
procure  very  low  rates,  which  the  company 
might  recoup  by  raising  the  price  to  others  not 
financially  able  to  resist — the  very  class  which 
most  needs  protection  of  the  law.  The  law  will 
not  and  cannot  tolerate  discrimination  in  the 


diarges  of  these  quasi  public  corporations. 
There  must  be  equality  of  rights  to  all  and 
special  privileges  to  none;  and,  if  this  is  vio- 
lated or  unreasonable  rates  are  charged,  the 
humblest  citizen  has  the  right  to  invoke  the 
protection  of  the  laws  equally  with  any  other." 
Griffin  V.  Water  Co.,  l22  N.  C.  206,  30  S.  E. 
319,  41  L.  R.  A.  240.'  It  will  thus  be  seen 
that  the  complainant  and  respondent  were  with- 
out power  to  make  a  contract  providing  for 
unreasonable  rates  or  rates  not  uniform  to  con- 
sumers; nor  could  they  make  a  contract  that 
would  permit  discrimination  in  favor  of  cer- 
tain citizens  and  against  others." 

See  farther  on  the  above  sabject  City  of 
Montgomery  v.  Greene,  180  Ala.  822,  60  South. 
900,  in  which  the  above  doctrine  is  reaffirmed. 

[4]  (4)  The  opinion  on  the  first  appeal  in 
tliis  case  was  prepared  for  this  court  by  a 
careful  and  painstaking  Judge,  and  was,  after 
consultatioD,  adopted  as  the  law  of  this  case. 
It  may  be  that  it  failed  to  measure  up  to 
the  rigid  exactions  of  the  law  because  that 
sense  of  fair  play  wliich  dictated  the  rules 
governing  the  subject  of  equality  of  rates, 
which  we  have  above  discussed,  hesitated  to 
concede  to  one  engaged  in  the  public  service 
the  right  to  make  its  own  violation  of  its  or- 
dinance contract  with  the  city  of  Birming- 
ham a  Justifloation  for  denying  to  the  plain- 
tiff the  right  of  supplying  her  residence  with 
watec  under  the  terms  of  an  agreement  which 
it  had  made  with  her.  The  demands  of  the 
rules  of  law  which  we  have  above  extracted 
from  our  own  cases,  api)ear  to  be  inexorable^ 
and  those  rules  appear  to  rest  upon  founda- 
tions which  are  not  only  uoassailable,  but 
whldi  were  adopted  for  the  public  good.  In 
our  opinion  the  plaintiff's  contract  with  the 
defendant  was  void  for  the  reasons  wlilch  we 
have  above  stated,  and  we  do  not  think  that 
it  can  be  upheld  in  favor  of  the  plaintiff  un- 
der the  doctrines  announced  in  1  Page  on  Con- 
tracts, II  330-332,  Packard  v.  Byrd,  73  S.  C.  1, 
61  8.  B.  678,  6  L.  R.  A.  (N.  S.)  647,  9  Cyc 
660,  and  Trentman  v.  Wahrmburg,  30  Ind. 
App.  304,  65  N.  E.  1057.  In  this  caae  the 
parties  made  a  contract  which  the  policy  of 
the  law  prohibited  either  party  to  the  con- 
tract from  making,  and  it  is  familiar  doctrine 
that  an  agreement  void  as  against  public 
policy  cannot  be  rendered  valid  by  Invoking 
the  doctrine  of  estoppeL 

(6)  In  this  case  there  was,  it  is  true,  a  dis- 
pute as  to  what  amount  the  plaintiff  should 
pay  the  defendant  for  water  for  her  resi- 
dence. This  dispute  grew  out  of  the  fact 
that  the  plaintiff  and  the  defendant  bad  made 
with  each  other  a  contract  which  was  void 
because  the  law  Itself  condemned  the  con- 
tract which  they  made.  The  reasoning,  tliere- 
fore,  of  the  Supreme  Court  of  Maine  in  Wood 
V.  Auburn.  87  Me.  293,  32  Atl.  908,  29  L.  R. 
A.  376,  and  of  the  Supreme  Court  of  Missis- 
sippi in  Telegraph  Ca  v.  Hobart,  89  Miss. 
252,  42  South.  349,  119  Am.  St  Rep.  702, 
has  no  applicability  to  the  facts  in  this  casa 

(6)  It  follows,  therefore,  that  the  opinion 
of  this  court  on  the  former  appeal  (Brown  v. 
Birmingham  Waterworks  Co.,  169  Ala.  230, 
52  South.  915)  in  so  far  as  it  confflcts  with 
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the  views  expressed  In  this  opinion,  Is  ex- 
pressly overruled.  It  also  follows  tbat  In  our 
opinion  the  trial  Judge  committed  reversible 
error  In  giving  to  the  Jury  at  the  request  of 
the  plaintiff,  affirmative  Instructions  In  her 
behalf.  In  our  opinion,  under  the  evidence 
In  this  case  as  It  Is  disclosed  In  the  bill  of 
exceptions,  the  defendant  was  entitled  to  af- 
firmative Instructions  In  Its  behalf. 
Reversed  and  remanded. 

ANDBRSON.  a  J.,  and  McGLEXiliAN, 
80MERVILL.E]  and  GARDNER,  JJ.,  concur. 
MAYFIELD,  J.,  not  Bitting.  8ATBB,  J., 
diBsent& 

AMDB>RSON,  Q  J.  While  fully  concurring 
In  the  foregoing  opinion,  I  do  not  wish  to  be 
understood  as  approving  the  contract  In  ques- 
tion even  If  the  terms  and  rate  therein  pro- 
vided were  uniform  and  applied  to  all  of  the 
dwellings  of  the  city.  The  original  ordinance 
contract  between  the  waterworks  and  the 
city  has  been  several  times  before  this  court 
and  it  was  then  held  that  said  contract  did 
not  authorize  a  meter  rate  as  to  dwellings, 
and  tbat  they  had  to  be  supplied  with  water 
under  a  flat  rate.  Smith  v.  Birmingham 
Waterworks,  104  Ala.  316,  16  South.  123; 
Waterworks  v.  Mayor,  etc.,  42  South.  10. 
It  may  be  that  the  fiat  rate  there  provided 
was  the  maximum  rate,  and  that  a  lower  flat 
rate,  if  uniform,  would  be  permissible,  but 
to  my  mind,  a  contract  on  a  meter  rate  is 
questionable  under  any  condition.  On  the 
other  hand,  if  it  be  conceded  that  the  com- 
pany could  make  an  uniform  meter  rate 
which  would  be  less  than  the  maximum  flat 
rate  as  fixed  by  the  ordinance  contract,  it 
would  have  to  affirmatively  appear  from  the 
last  contract  that  the  rate  so  fixed  could  not 
exceed  the  maximum  flat  rate  prescribed  by 
the  ordinance  contract,  and  which  fact  does 
not  appear  in  the  present  contract,  or  the 
provision  guarding  against  this  point  was  im- 
properly read  into  same  upon  the  former  ap- 
peal of  this  case.  169  Ala.  230,  52  South.  915. 
It  may  be  that  the  sale  of  water  by  the  me- 
ter rate  is  more  equitable  to  all  parties  con- 
cerned than  by  the  flat  rate,  but  this  court 
must  deal  with  contracts  as  they  are,  and 
not  as  they  might  or  should  be. 

8AYRB,  3.  (dissenting).  I  do  not  concur 
in  a  reversal  on  the  ground  taken  in  the 
prevailing  opinion.  I  have  not  examined  the 
record  to  see  whether  there  be  other  ground 
of  reversal ;  for,  as  the  case  has  been  decid- 
ed, that  would  be  useless.  I  do  not  take  is- 
sue with  all  the  broad  generalizations  of  the 
opinion.  It  is  to  be  conceded,  for  examine, 
that,  in  the  absence  of  a  statute  controlling 
the  subject,  a  public  service  corporation  has 
no  right  to  make  unreasonable  charges  for 
Its  services,  and  that,  if  such  corporation  ex- 
acts a  cofiapensation  in  excess  of  that  which 
Is  reasonable,  the  customer  may  recover  the 
excess  on  an  indebitatus  count    Here  the 


opinion  proceeds  on  the  notion,  not  that  plaln- 
tlfl  was  required  to  pay  too  much,  but  that 
she  may  have  been  let  off  with  too  little. 
Three  things  are  to  be  noted:  The  ordinance 
contract  does  not  fix  any  rate  absolutely, 
but  only  a  maximum  beyond  which  defendant 
could  not  go ;  there  Is  no  statute  or  ordinance 
requiring    uniformity,    though    doubtless    it 
would  be' better  for  convenience  in  administer- 
ing the  law  in  such  cases  that  there'  should 
be;    the  defendant  is  a  private  corporation 
doing  business  primarily,  it  is  safe  to  as- 
sume, for  the  benefit  of  its  stockholders.    A 
municipal    corporation    In    many    respects 
stands  on  the  same  footing  as  a  private  cor- 
poration engaged  in  the  same  line  of  bust- 
I  ness.    It  occurs  to  me,  however,  that  there  is 
!  this  difference  which  may  be  worthy  of  con- 
I  slderation:  Tbat  the  public  are  quasi  stock- 
I  holders  In  any  municipal  business  of  a  pri- 
vate character,  and  its  members  as  such  are 
entitled,   as  matter  of  law   and   right,   to 
uniformity  of  treatment    Being   a   private 
corporation,  defendant  solicited  plaintiff  to 
I  altered  into  a  contract  with  It    She  did  so. 
Defendant  now  contends,  or  the  opinion  so 
j  holds,  that,  the  contract  being  void  as  against 
a  general  public  policy  requiring  uniformity, 
'.  plaintiff  acquired  under  it  no  rights  which 
j  defendant  is  bound  to  respect    I  do  not  say 
she  was  entitled  to  the  contract  in  the  be- 
I  ginning,  though,  for  aught  appearing,    she 
may  have  been.    That  she  could  not  have  re- 
j  quired  defendant  to  enter  into  the  contract 
I  assuming  that  she  was  tendered  a  contract 
I  unduly  favorable  to  her,  is  all  that  a  number 
I  of  the  cases  cited  in  the  prevailing  opinion 
go  to  prove.    I  do  say  tbat  neither  the  legal 
nor  the  moral  aspects  of  the  defendant's  posi- 
tion with  reference  to  the  contract  in  ques- 
tion carries  any  appeal  to  my  mind. 
I     In  the  absence  of  statute  or  equivalent 
competent  municipal  ordinance  to  the  con- 
I  trary,  mere  inequality  in  the  charges  made  by 
I  a  public  service  corporation  does  not  of  it- 
self amount  to  an  unjust  discrimination. 
I  "At  the  foundation  of  the  whole  matter  lies 
I  the  common-law  rule,  Just  and  well  settled, 
'  tbat  in  each  particular  case  there  should  be 
:  charged  a  reasonable  compensation,  and  no 
]  more."    2  Hutchinson  on  Carriers  (3d  Ed.) 
j  f  621. 

I     This  was  the  effect  of  the  language  used 

,  in   State   ex   rel.   Ferguson   v.   Birmingham 

Waterworks  Co.,  164  Ala.  686,  61  South.  354, 

27  li.  R.  A.  (N.  S.)  674,  137  Am.  St  Rep.  69, 

20 .  Ann.  Cas.  951,  though  it  may  have  been 

I  aside   from   the  precise   question   there   In- 

{ volved.    The  idea  I  find  to  be  more  clearly 

I  expressed  in  Wagner  v.  Rock  Island,  146  IlL 

!  166,  34  N.  E.  649,  21  L.  B.  A.  519,  as  follows: 

I  "It  Is  a  rule  of  the  common  law  that  parties 
I  carrying  on  business  which  is  public  in  its 
nature,  or  which  is  impressed  with  a  public 
interest,  cannot  select  their  patrons  arbitrarily, 
but  mast  serve  all  who  apply  on  equal  terms, 
and  at  reasonable  rates,  but  this  is  as  far  as 
the  rules  of  the  common  law  seem  to  have 
gone.    They  do  not  require  abaolate  uniformity 
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of  rates,  nor  forbid  diBcrimination  by  perform- 
ing the  service  for  one  at  rates  lower  than 
those  exacted  of  others.  The  most  familiar 
illustration  of  pursuits  of  this  character  is 
that  of  a  common  carrier,  and  the  well-recog- 
nized rule  is,  that  while  the  carrier  cannot  se- 
lect his  patrons  arbitrarily,  and  must  furnish 
equal  facilities  to  all  and  on  equal  terms,  he  is 
not  forbidden  to  take  one  customer's  goods  at 
an  unreasonably  low  rate,  or  to  confer  on  that 
customer  other  practical  advantages  in  the 
transportation  to  which  competitors  and  the 
general  public  are  not  admitted.  Schouler  on 
Bailments  and  Carriers,  $  380;  Hutchinson  on 
Carriers,  |  447.  The  same  rule  doubtless, 
where  no  statutory  restriction  has  intervened, 
is  equally  applicable  to  all  other  kinds  of  busi- 
ness which  have  become  affected  with  a  public 
interest,  such  as  that  ordinarily  carried  on  by 
telegraph  or  gas  companies,  the  construction 
and  maintenance  of  public  wharves,  or  the 
maintenance  and  operation  of  waterworks  in 
cities." 

This  proposition  Is  discussed  and  ap- 
proved iA  Hutchinson  on  Carriers,  ubl  supra, 
and  Schouler  on  Bailments  and  Carriers  (2d 
Ed.)  i  380,  modem  treatises  botb,  where  many 
cases,  modem  and  ancient,  American  and 
English,  are  cited. 

"This  court  can  know  nothing  of  public 
policy  except  from  the  Constitution  and  tbe 
laws,  and  the  course  of  administration  and 
decision."  License  Tax  Cases,  5  Wall.  462, 
469  [18  I*  Ed.  497].  "When  the  will  oi  the 
people  has  become  crystallized  Into  legisla- 
tive enactment,  and  a  given  subject  has  been 
surrounded  by  regulations,  limitations,  and 
restrictions,  the  courts  are  bound  to  consider 
them  as  indicating  a  definite  policy,  and  to 
yield  obedience  thereto."  Baum  v.  Baum, 
109  Wis.  47,  53,  86  N.  W.  122,  123  (53  L.  R. 
A.  650,  83  Am.  St  Rep.  854).  But  here,  as  I 
have  already  noted,  nothing  Is  fixed  by  the 
ordinance  contract  except  the  maximum 
charge,  and,  I  take  It,  this  court  would  hardly 
hold  absolutely  void  contracts  establishing 
a  uniform  charge  more  favorable  to  the  peo- 
ple of  Birmingham.  "The  power  to  refuse  to 
enforce  a  contract  as  against  public  policy  is 
one  of  limits  not  clearly  defined  and  the 
courts  prefer,  in  cases  not  settled  by  rec- 
ognized precedence,  to  use  such  power  only 
In  clear  cases.  The  defense  of  public  pol- 
icy Is  so  often  interposed  as  a  last  resort  that 
the  courts  have  become  suspicious  of  it. 
There  may  be  said  to  be  a  strong  tendency 
at  modera  law  to  restrict  the  operation 
of  public  policy  as  avoiding  contracts  to 
cases  Included  under  recognized  legal  prin- 
ciples, or  under  stattutes."  The  foregoing 
sentences  have  been  collated  from  1  Page 
on  Contracts,  |  326,  a  modem  and  re- 
spectable authority,  where  many  modern  ad- 
judicated cases  are  cited.  Here  plaintiff  did 
no  wrong,  she  could  not  be  required  to  know 
what  a  reasonable  rate  would  be,  and  def end- 
aht  was  giving  the  same  rate  to  others.  Nor, 
for  that  matter,  does  It  appear  that  defend- 
ant In  tendering  the  contract  did  any  wrong 
or  hurt  to  the  public.  The  wrong.  If  any, 
may  have  been  that  all  the  citizens  of  Birm- 
ingham were  not  ofl^eced  the  same  rate.    So 


far  as  anybody  knows  the  reduced  rate, 
rather  than  the  higher  rate  which  the  court 
has  Imposed  on  plaintiff,  was  the  reason- 
able rate,  and  should  be  made  the  uniform 
rate.  So,  in  my  judgment,  the  contract  at 
the  bottom  of  plaintiff's  asserted  right  was 
not  void,  and  defendant's  appeal  to  public 
poUcy  ought  not  to  be  entertained  in  a  court 
of  justice. 

Response  to  Application  for  Rehearing. 

DB  GKAFFENRIED,  J.  On  this  applica- 
tion for  a  rehearing.  It  Is  argued  that  this 
court.  In  effect,  has  held  that  the  water  com- 
pany may  not  voluntarily  establish  a  uniform 
rate  less  than  the  maximum  rate  fixed  by 
the  ordinance  contract  referred  to  in  the 
above  opinion.  It  Is  also  argued  that  this 
court  has,  in  said  opinion,  held.  In  effect, 
that  said  ordinance  contract  cannot  be  altered 
by  legislative  acticm  taken  either  directly  by 
the  state  or  by  the  state  acting  through  the 
city. 

In  the  above  opinion  we  have  confined  our- 
selves to  the  questions  presented  by  the  rec- 
ord, and  we  have  undertaken  to  decide  no 
other  question.  The  above  points  ^^blch  it 
is  claimed  on  this  rehearing  have  been  de- 
cided. In  effect,  by  the  above  opinion,  have 
not  been  before  us  for  review,  and  they  have 
not,  of  course,  been  decided  by  us.  Those 
points,  not  being  raised  by  this  record.  Can- 
not In  this  case  be  passed  upon  by  this  court 

(2)  In  so  far  as  the  question  which,  In  this 
case,  we  have  determined,  Is  concerned,  we 
think  that  the  true  rule  at  common  law  on 
the  subject  was  correctly  stated  by  the  Su- 
preme Court  of  New  Jersey  In  the  following 
language: 

"The  business  of  tbe  common  carrier  is  for 
the  public,  and  it  is  his  duty  to  serve  the  pub- 
lic indifferently.  He  is  entitled  to  a  reasonable 
compensation,  bnt  on  payment  of  that  he  is 
bound  to  carry  for  whoever  will  employ  him, 
to  the  extent  of  his  ability.  A  private  carrier 
can  make  what  contract  he  pleases.  The  public 
have  no  interest  in  that,  but  a  service  for  tbe 
public  necessarily  implies  equal  treatment  in 
Its  performance,  when  the  right  to  the  service 
is  common.  Because  the  institution,  so  to 
speak,  is  public,  every  member  of  the  commuoi- 
t^  stands  on  an  equality  as  to  the  right  to  itr 
benetit,  and,  therefore,  the  carrier  cannot  dis- 
criminate between  individuals  for  whom  be  will 
render  the  service.  In  the  very  nature,  then,  of 
his  duty  and  of  the  pnblic  right,  his  conduct 
should  be  equal  and  just  to  all.  So,  also,  there 
is  involved  in  the  reasonahleneat  of  his  com- 
pensation the  same  principle.  A  ioawt  of  uni- 
formHv  in  price  for  the  tame  kind  of  ttrvie* 
under  Wee  oiroumttemeea  i*  nu»«t  vnreatonaUe 
and  «n/«*t,  tohen  the  right  to  demand  it  it  com- 
mon. It  would  be  strange  if.  when  the  object 
of  the  employment  is  the  public  benefit,  and  the 
law  allows  no  discrimination  as  to  indiridntl 
customers,  but  requires  all  to  be  accommodat- 
ed alike  as  individuals,  and  for  a  reasonable 
rate,  by  the  indirect  means  of  unequal  prices 
some  could  lawfully  get  the  advantage  of  the 
accommodation  and  others  not."  Messenger  v. 
Penn.  R.  K.  Co.,  37  N.  J.  Law,  531,  18  Am- 
Rep.  754. 

To  the  same  effect  Is  Fitzgerald  et  al.  v. 
Qrand  Trunk  B.  Co.,  63  Vt.  169,  22  AUL  76, 13 
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L.  R.  A.  70.  Indeed,  we  think  that  the  great 
weight  of  modem  anthorlty  sustains  the 
conclQsions  which  have  been  expressed  by 
this  conrt  In  the  above  opinion. 

The  application  tor  a  rehearing  Is  over- 
ruled. 

ANDERSON,  O.  J.,  and  McOIiEa:.I/AN, 
SOMERVILLB,  and  GARDNER,  JJ.,  concur. 
SAYRE,  J.,  dissents.  MAYFIELP,  J,  not 
Bitting. 

as  Ala.  App.  ») 

BOUIB  V.  STATE.     (No.  80a> 

(Oonrt  of  Appeals  of  Alabama.     Feb.  2,  1915. 

Rehearing  Denied  Feb.   11,  1015.) 

1.  WiTNEsaES  «=>317— Weight  or  Testiuont 

— DiSBBOABD  OF  EVIDENCE. 

Before  the  jury  can  disregard  the  entire 
testimony  of  a  witness  on  the  ground  that  he 
falsely  swore  to  a  material  fact,  they  must  be- 
lieve that  be  willfully  falsified,  and  an  instruc- 
tion disregarding  the  element  of  willfulness  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CJent  Dig.  |J  1080-1083;    Dec.  Dig.  «=>317.] 

2,  WiTNEBSES  «=>270— IMPEAOHMEKT. 

Where  deceased's  brother,  who  testified  as 
to  the  killing,  at  no  time  swore  that  deceased 
was  not  drinking  or  that  he  was  not  ugly  when 
drinking,  he  cannot  be  cross-examined  as  to 
whether  he  did  not  tell  a  third  person  that  de- 
ceased was  drinking,  that  when  he  was  drink- 
ing he  was  rowdy,  and  that  that  was  the  reason 
he  ^ot  killed,  for  such  evidence  did  not  tend 
to  discredit  the  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent.  Dig.  H  928,  95&-957;  Dec.  Dig.  «=>270.j 

Appeal  from  Circuit  Court,  Houston  Coun- 
ty;  H.  A.  Pearce,  Judge. 

Peter  Boule  was  convicted  of  manslaughter 
In  the  first  degree,  and  he  appeals.  Af- 
firmed. 

The  following  charges  were  refused  de- 
fendant: 

(1)  The  court  charges  the  jury  that.  If  they 
oelieve  that  Mallle  Willis  swore  falsely  as  to 
material  facts  on  a  former  trial  of  this  case, 
they  may  disregard  his  evidence  in  the  present 
trial.  (2,3)  Same  as  1  as  to  other  witnesses 
named. 

Lee  &  Tompkins,  of  Dothan,  for  appellant 
W.  Lb  Martin,  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  Written  charges  number- 
ed 1,  2,  and  3,  requested  by  defendant,  and  the 
refusal  of  which  by  the  court  Is  suggested  as 
error,  were  clearly  faulty.  Before  the  Jury 
ere  authorized  to  disregard  the  entire  testi- 
laoay  of  a  witness  on  the  basis  of  a  false 
Bwearlng  by  him  as  to  a  material  fact,  they 
must  believe  that  he  willfully  swore  falsely 
as  to  such  fact ;  whereas,  these  charges  pred- 
•Icate  such  right  upon  a  mere  false  swearing. 
"FalBOB  In  nno,  falsus  in  omnibus,"  Is  the 
maxim ;  but  the  fttlslty  must  be  willful — an 
Intentional  lapse  from  what  the  witness 
knows  to  be  the  truth.  When  such  corrupt- 
ness of  the  witness  has  been  proved  as  to 
his  statement  with  respect  to  one  material 
fact — since   it   furnishes    an   index    to  his 


whole  character — It  may  shatter  his  credl- 
bUlty  In  toto  and  Justify  a  disbelief  of  all 
other  statements  made  by  him  on  the  trial. 
But  where  the  falsity  of  the  statement  pro- 
ceeds from  honest  mistake  or  a  misunder- 
standing, rather  than  from  a  willfulness  to 
commit  perjury,  the  rule  is  different  and  does 
not  warrant  the  dethronement  of  the  integ- 
rity of  the  entire  testimony  of  the  witness 
on  this  account.  Gillespie  v.  Hester,  160 
Ala.  445,  49  South.  680;  Burton  v.  State, 
U5  Ala.  1,  22  South.  585;  Seaboard  Air  Line 
V.  Taylor,  9  Ala.  App.  628,  64  South.  187. 
The  charges  mentioned  Ignored  the  question 
of  willfulness,  and  were  properly  refused. 
Authorities  supra. 

[2]  Defendant  was  charged  with  murder 
In  the  second  degree,  was  convicted  on  a 
former  trial  of  manslaughter  In  the  first  de- 
gree, and  on  this  trial  pleaded  that  convic- 
tion as  an  acquittal  of  murder  In  the  second 
degree,  which  plea  was  confessed  by  the 
state.  CTOnsequently,  the  defendant  was 
tried  this  time  only  on  a  charge  of  man- 
slaughter. He  pleaded  self-defense  and  was 
found  guilty  of  manslaughter  In  the  first 
degree. 

The  only  exception  to  the  action  of  the 
coni:t  in  its  rulings  on  the  evidence  was  to  its 
sustaining  of  the  solicitor's  objection  to  the 
following  question  propounded  by  defendant's 
counsel  on  cross-examination  to  the  state's 
witness  Jonas  Long,  a  brother  of  deceased,  to 
wit: 

"Did  you  not  tell  Jack  Jackson,  several 
months  after  the'  shooting,  at  Mr.  Strong's  plan- 
tation in  this  county,  when  no  other  persons 
were  present  but  you  and  he,  and  ia  response 
to  his  inquiry  as  to  how  your  brother  [the  de- 
ceased] came  to  get  killed,  that  'he  [deceased] 
was  drinking  and  that  when  he  was  drinking  he 
was  very  rowdy  and  that  is  the  very  reason  he 
got  killed?' " 

Assuming  that  the  witness  made  this  state- 
ment to  Jack  Jackson,  there  is  nothing  in  It 
Impeaching  or  contradicting  any  statement, 
material  or  even  Immaterial,  as  for  that, 
made  by  the  witness  on  this  trial.  The  wit- 
ness nowhere  swore  on  this  trial  that  de- 
ceased was  not  drinking;  and  nowhere 
swore  that  when  deceased  was  drinking  be 
was  not  rowdy;  and  nowhere  swore — and 
cpuldnot  legally  have  been  i>ermltted  to  swear 
to  any  ^uch  conclusion  or  the  reverse — ^that 
because  the  deceased  was  drinking  and  was 
rowdy  when  drinking  was  not  the  reason  he 
got  killed. 

We  find  no  error  in  the  record,  and  the 
judgment  of  conviction  is  affirmed. 

Afllrmed. 

(12  Ala.  App.  606) 
HILL  V.  CITI  OP  PRATTVILLR  (Now  ICT.) 
(Conrt  of  Appeals  of  Alabama.    Jan.  12, 1915.) 

MUWICIPAL  CORPOKATIOKS  «=>642— VlOIATIOH 

or  Obdinanoes  —  Pboseoution  —  Review  — 
Want  of  Jcribdiction  of  Lower  Coubt. 
Where  the  record  on   appeal  from  a  con- 
viction in  the  circuit  conrt  for  the  violation  of  a 
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dty  ordinance,  of  which  that  court  bad  Jurisdic- 
tion only  on  appeal  from  the  recorder,  does  not 
■how  a  conviction  before  the  recorder  of  the  ai>- 
peal  therefrom,  it  must  be  presumed  that  the 
prosecution  was  instituted  in  the  circuit  court, 
and  the  Judgment  is  a  nullity  for  a  want  of  Ju- 
riadiction,  and  an  appeal  therefrom  will  there- 
fore be  dismissed. 

[Eld.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ||  1412-1415;  Dec. 
Dig.  «S=»e42.] 

Appeal  from  Ctrcnit  Court,  Antauga  Conn- 
ty;  W.  W.  Pearson,  Judge. 

J.  W.  Hill  was  conyicted  In  the  drcnlt 
court  of  violating  an  ordinance  of  the  City 
of  Prattrllle,  and  he  appeals.  Appeal  dis- 
missed. 

0.  B.  O.  Timmerman,  of  PrattrlHe,  for  ap- 
pellant Eugene  Ballard,  of  Prattrllle,  for 
appellee. 

THOMAS,  J.  The  drcnlt  conrt  of  Autanga 
comity,  from  whose  Judgment  this  appeal  Is 
taken,  has  no  Jurisdiction  of  an  offense  In 
Tlolation  of  the  ordinances  of  the  town  of 
Prattvllle,  which  is  the  charge  here,  except 
upon  appeal  from  a  conviction  before  the 
recorder  of  said  town.  There  Is  nothing  in 
the  record  before  us  showing  such  a  convic- 
tion and  appeal — no  Judgment  of  the  recorder 
and  no  appeal  bond.  Therefore,  for  anght 
appearing  In  the  record  to  the  contrary,  the 
prosecution  was  originally  commenced  In  the 
said  circuit  court  of  Autauga  county  upon  a 
statement  in  writing  of  the  dty  attorney  of 
Prattvllle.  If  so,  which  in  the  state  of  the 
record  mentioned  must  for  purposes  here  be 
presumed,  the  Judgment  of  conviction  In  the 
circuit  court,  from  which  this  appeal  is  pros- 
ecnted,  is  a  nullity  and  will  not  support  the 
appeal.  Roney  v.  Florala,  10  Ala.  App.  370, 
05  South.  91.  The  appeal  is  consequently  dis- 
missed. 

Appeal  dismissed. 


at  Ala.  App.  209,  659) 

ARRINGTON  v.  STATE.    (No.  361.) 
(Court  of  Appeals  of  Alabama.    Feb.  9,  1915.) 
CBnORAi.   L&w   «=3l086— Appeai^Recosd— 

SUFFIOIBNCT. 

Where  there  is  nothing  save  the  bill  of  ex- 
ceptions to  show  that  accused  has  ever  been 
tried,  and  no  Judgment  of  conviction  appears 
from  the  record,  the  appeal  must  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  2736-2769, 2T70,  27T2,  2794 ; 
Dec.  Dig.  <8=»1086.] 

Appeal  from  Clrcoit  Court,  CoCtee  County; 
H.  A.  Pearce,  Judge. 

James  Arlington  was  convicted  of  crime, 
and  he  appeala    Appeal  dismissed. 

H.  Lb  Martin,  of  Ozark,  for  appellant  W. 
Ij,  Martin,  Atty.  Gen.,  for  the  State. 

BROWN,  J.  AH  the  record  In  this  case 
shows  is  the  organization  of  the  court,  the 
indictment,  writ  of  arrest,  appeal  bond,  bill 
of  exceptions,  and  appearance  bond.     There 


is  nothing  except  the  bill  of  exceptions  to 
show  that  the  appellant  has  ever  been  tried, 
In  short,  the  record  does  not  show  a  Judg- 
ment of  conviction,  wliich  is  necessary  to 
support  an  appeal.  Allen  v.  State,  141  Ala. 
36,  37   South.  393. 

The  appeal  must  therefore  be  dismissed. 

Appeal  dismissed. 

03  Ala.  App.  39) 

BBNTLET  ▼.  STATE.    (No.  181.) 
(Court  of  Appeals  of  Alabama.    Feb.  2,  1915.) 

1.  HoiaoiDK    «=>171— BviDcncB— Attehdimo 

CmOUlCSTANCES. 

In  a  prosecution  for  manslaughter  in  the 
second  degree,  where  it  appeared  that  decedent 
was  killed  by  being  struck  by  defendant's  auto- 
mobile as  it  was  skidding  after  colliding  with 
another  car,  so  that  the  fault  of  the  defendant  in 
causing  the  collision  was  material,  and  a  wit- 
ness for  the  state  had  testified  from  his  exami- 
nation of  the  cars  immediately  after  the  acci- 
dent that  the  defendant  struck  the  other  car 
on  the  right  front  wheel,  it  was  error  to  exdude 
testimony  of  a  witness  for  the  defendant,  prop- 
erly qualified,  who  also  examined  the  cars  short- 
ly after  the  collision,  as  to  where  the  defend- 
ant's car  was  struck  by  the  other. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent  Dig.  ||  351-358;   Dec.  Dig.  «=»171.] 

2.  Criminal  Law  €=>366  —  Evidercb  —  Bb 
GESTiE — Second  Dkosex  Manslauoetkb. 

In  a  prosecution  for  second  degree  man- 
slaughter, in  which  intent  was  not  in  issue,  and 
where  it  was  shown  without  conflict  that  the 
decedent  was  killed  by  being  struck  by  defend- 
ant's automobile,  it  was  error  to  admit  in  evi- 
dence as  part  of  the  res  gests  the  cries  and 
prayers  of  the  injured  man  while  still  pinned  be- 
neath the  car ;  since  that  evidence  could  shed 
no  light  on  any  fact  in  controversy,  and  only 
tended  to  arouse  passion  and  prejudice  in  the 
minds  of  the  Jurors. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  806,  811,  814,  819,  820;  Dee. 
EHg.  <8=>366.] 

Appeal  trom  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Louis  Bentley  was  convicted  of  manslaugh- 
ter in  the  second  degree,  and  he  appeala 
Reversed  and  remanded. 

L.  A.  Sanderson,  of  Montgomery,  for  ap- 
pellant. R.  C.  Brickell,  Atty.  Gen.,  and  T. 
H.  Seay,  Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  X  The  defendant  was  in- 
dicted for  manslaughter  in  the  second  degree 
for  killing  one  J.  H.  Moore  by  negligently 
running  over  or  against  him  with  an  auto- 
mobile. 

[1]  It  appeared  from  the  evidence  on  the 
trial  without  conflict  that  immediately  pre- 
ceding the  occurrence  which  resulted  In  the 
automobile  operated  by  the  defendant  "skid- 
ding" some  50  feet  and  running  upon  a  pave- 
ment and  crushing  the  said  Moore,  who  waa 
walking  along  the  sidewalk,  against  a  bride 
wall,  and  so  injuring  him  that  he  died  aa 
a  result  of  the  injuries  inflicted,  there  bad 
been  a  collision  at  one  of  the  street  crossing 
In  the  city  of  Montgomery  between  the  auto- 
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mobile  operated  by  the  defendant,  known  as 
the  "Abraham"  car,  and  another  automobile, 
called  the  "Oay"  car.  It  waa  a  material  In- 
quiry In  fixing  criminal  responBlbillty  for  the 
death  of  Moore  on  the  defendant  to  show  that 
the  defendant  was  at  fault  In  bringing  about 
the  collision.  As  having  a  tendency  to  prove 
this  fact,  different  witnesses  were  allowed  to 
testify  for  the  state  with  respect  to  the  con- 
dition and  marks  on  the  cars  after  the  col- 
lision, and  one  witness,  Doster  by  name,  tes- 
tified in  behalf  of  the  state  that  he  examined 
the  cars  soon  after  the  accident,  and,  after 
stating  the  condition  of  the  Gay  car,  was  al- 
lowed to  give  his  Judgment  that  "It  was 
struck  on  the  right  front  wheeL"  This  wit- 
ness was  shown  to  have  had  eight  years'  ex- 
perience with  automobiles,  but  was  not  a 
mechanic.  After  the  introduction  of  this  evl- 
denoe  by  the  state,  the  defendant  Introduced 
one  Fred  Newell  as  a  witness  in  Us  behalf, 
and,  after  sbovrlng  on  the  preliminary  exam- 
ination that  he  was  an  automobile  mechanic 
of  ten  years'  experience,  and  that  he  bad 
also  examined  the  two  cars  within  half  an 
hour  after  the  accident,  the  defendant's  coun- 
sel asked  the  witness:  "Where  was  the  Abra- 
ham car  hit?"  The  court  was  In  error  In  sus- 
taining the  solicitor's  objection  to  this  ques- 
tion, for,  aside  from  the  fact  that  the  evi- 
dence sought  to  be  elicited  by  the  question 
was  otherwise  competent,  the  ruling  operat- 
ed as  a  denial  to  the  defendant,  that  con- 
eluded  him  from  meeting  with  kind  the  evi- 
dence of  an  Identical  nature,  tending  to  prove 
a  material  issue,  that  had  been  previously 
admitted  in  behalf  of  the  state.  Pollack  v. 
Gunter  &  Gunter,  182  Ala.  317,  320,  60  South. 
165. 

[2]  As  the  defendant  was  on  trial  charged 
with  second,  degree  manslaughter,  there  was 
no  Issue  before  the  court  of  an  Intent,  and, 
as  the  person's  death  who  was  alleged  to  have 
been  killed  as  the  result  of  being  struck  by 
the  automobile  operated  by  defendant  was 
without  conflict  in  the  evidence  shown  to 
have  been  directly  attributable  to  having  been 
■o  struck,  we  tUnk  the  court  should  not  have 
permitted  the  solicitor  to  prove  against  the 
defendant's  objection  that  after  the  pedes- 
trian was  struck,  and  before  he  died,  and 
while  still  pinned  between  the  car  and  the 
wall,  "he  kept  on  repeating,  'God  have  mercy 
on  me!'"  and  nstug  similar  expressions, 
prayers,  or  outcries.  While  this  may  have 
been  part  of  the  res  gestae,  as  ruled  by  the 
trial  court  In  admitting  proof  of  these  out- 
cries over  the  objection  of  the  defendant,  yet 
it  had  no  legitimate  tendency  to  prove  any 
Issue  or  shed  light  on  any  matter  In  contro- 
versy before  the  court,  and  was  calculated 
to  be  highly  prejudicial  to  the  defendant  In 
arousing  a  feeling  of  sympathy,  passion,  or 
prejudice  in  the  minds  of  the  Jury.  The 
facts  or  circumstances  of  a  transaction,  to  be 
admissible  as  forming  part  of  the  res  gestae. 


should  be  evidentiary  of  the  litigated  fact  It 
Is  only  those  contemporaneous  circumstances, 
facts,  and  declarations  growing  out  of  the 
main  fact  which  serve  to  Illustrate,  elucidate, 
or  explain  the  character  or  quality  of  the 
act,  or  show  a  motive  for  acting,  that  are 
properly  admissible  on  the  theory  of  being  a 
part  of  the  res  gestse. 

Other  matters  presented  by  the  record  are 
without  error  requiring  a  reversal,  but,  for 
the  errors  pointed  out,  the  Judgment  of  con- 
viction must  be  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 

""^^        dj  Ata.  App.  Ml) 

LOmsmXiB  &  N.  R.  CO.  V.  JONES. 

(No.  110.) 

(Court  of  Appeals  of  Alabama.    Nov.  10,  1014. 

Rehearing  Denied  Jan.  21,  1916.) 

1.  Oabbixbs  4=9l58 — Cabbiebs  of  Goods  — 
Limitation  or  Liabiutt  —  Spboiai.  Cok- 

TBACT. 

A  common  carrier  of  goods,  may  limit  its  lia- 
bility, for  injury  or  destruction  of  such  goods 
not  caused  by  its  own  negligence,  by  a  con- 
tract establishing  a  reasonable  proportion  be- 
tween the  amount  charged  for  carriage  and  tiie 
amount  limited  to  be  the  extent  of  the  carrier's 
liabUity. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  M  663-667,  6e&-703%,  708-710, 
718,  718%  ;    Dec.  Dig.  <8=»158.] 

2.  Casbiebs  «=»168  —  CoiuioK  Cabsieb  or 
Goods— Lmrr  or  Liabiutt  tob  Loss  bt 
Neouoence. 

In  the  absence  of  statute,  a  common  car- 
rier of  goods  cannot  limit  its  liability  for  loss  or 
destruction  of  goods  by  its  own  n^ligence,  when 
such  limitation  is  much  below  the  real  worth  of 
the  property;  such  a  stipulation  as  to  value  be- 
ing regarded  as  against  public  policy. 

[E!d.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §S  603-667,  699-703%,  708-710, 
718,  718% ;    Dec  Dig.  <e=»158.] 

3.  Cabbiebs  «=>158  —  Oohmon  fiA»tt¥«!n  or 
Goods— Limitation  or  Liabiutt  vob  Nkq- 
UGENCK    —    Statutobt    Rxouiation    of 

RlQHTS— ElrFBCT. 

The  fact  that  the  state  now  regulates  the 
rate  which  railroads  may  charge  for  the  carriage 
of  freight,  one  beinp  in  force  when  the  liability 
of  the  carrier  for  mjury  or  destruction  of  the 
goods  by  its  negligence  is  limited  by  a  special 
contract  and  another  when  no  such  limitation  is 
agreed,  and  both  being  approved  by  the  State 
Railroad  Commission,  is  not  a  statutory  valida- 
tion of  a  contract  between  the  shipper  and  car- 
rier, fixing  the  maximum  value  of  goods  to  be 
recovered  of  the  carrier  in  case  of  their  loss 
through  Its  negligence  at  a  sum  greatly  below 
their  real  worth. 

[E3d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  663-667,  689-703%,  708-710; 
Dec  Dig.  «=»15a] 

Appeal  from  City  Court  of  Selma;  J.  W. 
Mabry,  Judge. 

Action  by  T.  17.  Jones  against  the  LouisvUIe 
Se  NashvUle  Railroad  Company.  Judgment 
for  plaintiff  for  $242.60,  and  defendant  ap- 
peals.   Affirmed 

The  amount  claimed  in  the  complaint  was 
$1,100.  There  was  verdict  and  Judgment  for 
$242.60.     Defendant  set  up  the  contract  of 
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shipment  Umitliig  the  Talne  of  the  hogs  ship- 
ped to  $6,  together  with  the  stipulation  pro- 
viding for  a  rednced  rate  of  carriage  because 
of  the  limitation  In  valne.  These  facts  were 
all  agreed  to  be  true,  and  It  was  farther 
agreed  that  the  market  valne  or  real  value  of 
the  hogs  at  the  time  and  place  of  shipment 
was  $100  each. 

Geo.  W.  Jones,  J.  H.  Foster,  and  S.  L.  Field, 
all  of  Montgomery,  and  Mallory  &  Mallory, 
of  Selma,  for  appellant  Pettus,  Fuller  & 
Lapsley,  of  Selma,  for  appellee. 

PER  CDRIAM.  [1,  2]  The  effort  of  the  de- 
fendant (the  appellant  here)  was  to  give  to 
the  valuation  of  $5  each,  stated  in  the  con- 
tract of  shipment,  of  the  two  hogs,  shipped 
from  Montgomery  to  Bessemer,  Ala.,  the 
death  of  which  was  due  to  the  defendant's 
negligence,  the  effect  of  limiting  the  amount 
recoverable  by  the  plaintiff  to  that  stated  in 
such  valuation,  with  interest  thereon,  though 
It  was  admitted  that  the  two  hogs  were  really 
worth  $100  each.  It  is  settled  in  thU  state 
that  a  common  carrier  may  limit  its  common- 
law  liability  by  a  stipulation  in  the  contract 
of  carriage,  assented  to  by  the  shipper,  which 
discloses  a  purpose  to  secure  a  Just  and  rea- 
sonable proportion  between  the  amount  charg- 
ed for  the  carriage  and  the  amount  for  which 
the  carrier  is  to  be  liable  In  the  event  of  loss 
or  injury.  But,  in  the  absence  of  a  statute 
governing  the  matter,  it  is  an  established  rule 
applicable  to  such  contracts  for  the  carriage 
of  property  between  points  in  this  state  that 
the  carrier  cannot  limit  its  liability  for  the 
negligent  loss  or  destruction  of  the  thing 
carried  to  a  valuation  of  it  agreed  upon  in 
consideration  of  a  reduced  charge  for  its 
carriage  when  snch  valuation  is  greatly  be- 
low the  real  worth  of  the  property;  snch  a 
stipulation  as  to  valne  being  regarded  as  un- 
reasonable and  the  enforcement  of  It  against 
public  policy,  where  the  reduction  in  the 
freight  charge  from  that  which  would  have 
been  made  in  the  absence  of  snch  agreement 
is  greatly  less  in  proportion  than  the  unrea- 
sonable depreciation  of  the  real  value  of  the 
thing  carried  which  is  shown  by  the  stipulat- 
ed valuation  of  it  Southern  Ry.  Go.  v.  Jones, 
182  Ala.  487,  31  South.  601 ;  Alabama  Great 
Southern  R.  Co.  v.  lilttle,  71  Ala.  611,  Mouton 
T.  LoulsvUle  &  NasbviUe  R.  Ck).,  128  Ala. 
537,  28  South.  602;  Southern  Express  Co. 
V.  Owens,  146  Ala.  412, 41  South.  752 ;  Broad- 
wood  v.  Southern  Express  Co.,  148  Ala.  17, 
41  South.  769. 

[3]  It  Is  contended  by  the  connsel  for  the 
appellant  that,  in  consequence  of  the  regula- 
tion of  railroad  freight  rates  which  has  been 
l)Ut  Into  effect  since  the  cases  above  cited 
were  decided,  the  rules  stated  in  the  opinions 
rendered  in  those  cases  are  no  longer  appllca- 
Me,  as  now  the  rate  chargeable  when  there  is 
no  stipulated  valuation  of  the  thing  carried 
and  no  limitation  of  the  carrier's  common-law 


liability,  and  that  chargeable  when  the  value 
of  the  subject  of  the  carriage  and  a  limitation 
of  the  common-law  liability  of  the  carrier  are 
agreed  npon,  are  not  snch  as  the  carrier  may 
choose  to  impose,  but  each  of  snch  rates  is  to 
be  regarded  as  a  reasonable  and  proper  one 
because  It  has  been  fixed  by  statute  or  filed 
with  and  approved  by  the  State  Railroad 
Commission.  And  it  is  contoided  that  a  re- 
sult of  the  state's  control  of  the  rate  to  be 
charged  in  the  one  case  or  the  other  is  that 
the  valuation  stated  In  a  contract  of  ship- 
ment, which  provides  for  a  duly  authorized 
reduced  rate  of  freight  in  consideration  of 
a  limitation  of  the  carrier's  common4aw  lia- 
bility, is  to  be  regarded  as  governing  In  tbe 
determination  of  the  amount  for  which  the 
carrier  is  liable  in  the  event  of  an  injury  to 
or  destruction  of  the  property  which  is  due 
to  the  carrier's  negligence.  We  are  of  opin- 
ion that  a  consideration  of  these  contentions 
by  this  court  is  foreclosed  by  the  ruling  made 
in  the  case  of  A.  G.  S.  Ry.  Co.  v.  McCleskey, 
160  Ala.  630,  49  South.  433.  We  may  say  that 
we  have  not  been  referred  to  any  statutory 
provision  which  seems  to  ns  to  Indicate  the 
existence  of  a  legislative  purpose  to  oiable 
a  common  carrier  to  fix  the  limit  of  its  lia- 
bility for  the  negligent  destruction  of  or  in- 
Jury  to  property  undertaken  to  be  carried  by 
a  gross  undervaluation  of  that  property, 
whether  such  undervaluation  is  assented  to 
by  the  shipper  or  not.  The  existence  of  such 
a  provision  hardly  can  be  inferred  from  the 
fact  that  the  shipper  is  given  his  choice  be- 
tween two  legally  established  rates,  the  high- 
er one  pieraillng  when  there  la  no  stipulated 
limitation  of  the  carrier's  liability,  and  the 
reduced  one  applying  when  a  legally  author- 
ized modification  of  that  liability  is  agreed 
upon.  There  seems  to  be  nothing  in  tbe  allow- 
ing of  such  choice  to  be  made  to  Indicate  the 
legalizing  of  a  limitation  of  liability  which 
was  not  permissible  before  the  rates  were 
legally  fixed.  The  conclusion  is  that  there 
was  no  error  In  the  rulings  which  have  l>een 
assigned  as  errors. 
Affirmed. 

Note. — ^The  foregoing  opinion  was  prepared 
by  Presiding  Judge  WALKER  before  his  re- 
tirement from  the  Court  of  Appeaila,  and  has 
been  adopted  by  the  court. 


(U  Ala.  App.  603) 
GLENN  T.  CITY  OF  PRAITTVILLH. 
(No.  159.) 
(Court  of  Appeals  of  Alabama.    Ffeb.  11,  IfllS.) 

Municipal  Cobpobations  9=>640— Violatioh 
or  Obdihancb— Pboseouiioh— BUBOEN  or 
Pboof. 

In  a  prosecution  for  the  vioIatiOD  of  a  mn- 
nicipal  ordinance,  the  guilt  of  tbe  defendant 
must  be  proved,  beyond  a  reasonable  doubt,  the 
same  as  m  a  prosecution  by  a  state  for  a  crime. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1410 ;  Dec.  Dig.  «= 
640.]  . 
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Appeal  from  Olrcuit  CSourt,  Autauga  Coun- 
ty;   W.  W.  Pearson,  Judge. 

John  Glenn  was  convicted  In  the  circuit 
court  on  appeal  from  the  recorder's  court  for 
the  violation  of  an  ordinance  at  the  City  of 
Prattvllle,  and  he  appeals.  Reversed  and  re- 
manded. 

Guy  Kice  and  P.  E.  Alexander,  both  of 
Prattvllle,  for  appellant.  Eugene  Ballard,  of 
PrattvlUe,  for  appellee. 

PELHAM,  P.  J.  This  was  a  prosecution  for 
the  violation  of  a  municipal  ordinance  pro- 
hibiting the  sale,  etc.,  of  prohibited  liquors — 
an  offense  tnade  punishable  by  imprisonment 
or  hard  labor.  The  trial  was  de  novo  cm  ap- 
pe&l  from  the  recorder's  court,  and  the  trial 
court  charged  the  Jury  in  its  oral  charge  on 
the  measure  of  proof  necessary  to  a  convic- 
tion as  follows: 

"The  burden  of  proof  here  Is  not  as  great  as 
it  is  In  criminal  cases;  that  is,  in  cases  in 
which  the  state  prosecutes  people  for  the  viola- 
tion of  its  laws.  The  burden  here  upon  the  citv 
is  simply  to  require  that  degree  of  proof  which 
reasonably  satisfies  you  of  the  truth  of  the 
averments  of  the  complaint,  and  not  to  satisfy 
you  beyond  a  reasonable  doubt." 

The  mle  has  been  differently  declared  by 
the  Supreme  Court  In  Barron  ▼.  City  of  An- 
nlston,  157  Ala.  399,  48  South.  58,  which  case 
has  been  followed  and  cited  approvingly  on 
the  rule  there  laid  down,  that  to  authorise  a 
conviction  the  Jury  must  beUeve  the  defend- 
ant guilty  of  the  offense  charged  beyond  a 
reasonable  doubt,  in  the  more  recent  case  of 
White  V.  City  of  Anniston,  161  Ala.  662,  49 
South.  1030. 

The  defendant  reserved  an  exception  to 
that  portion  of  the  trial  court's  oral  charge 
erroneously  instructing  the  Jury  on  the  meas- 
ure of  proof  required  to  warrant  a  conviction, 
and  it  follows  that  a  reversal  must  result. 

Reversed  and  remanded. 

(12  Ala.  App.  Ug)       ==■ 

COPELAND  V.  STATE.    (No.  299.) 
(Court  of  Appeals  of  Alabama.    Feb.  9,  1915.) 

1.  liKWDNXSS     9=>10— EVIDBNCS— SumOIKN- 

or.  • 

Evidence  held  insufficient  to  support  a  con- 
viction for  living  in  adultery. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  |  16;    Dec.  Dig.  «S=»10.] 

2.  Lewdnkss  «=»10  —  EvinsNCB— SuFnciXN- 

OT. 

A  conviction  of  living  in  a  state  of  adul- 
tery cannot  be  had  on  mere  suspicion. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Cent  Dig.  {  15;    De&  Dig.  «=»10.] 

Appeal  from  Law  Court,  Pike  County;  T. 
h.  Borum,  Judge. 

Olln  Coi)eland  was  convicted. of  crime,  and 
he  aroeals.    Reversed  and  remanded. 

Foster  &  Samford,  of  Troy,  for  appellant 
W.  Jx  Martin,  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  3.  The  defendant,  a  man, 
was   convicted,   on  an  indictment  charging 


that  offense,  of  living  in  a  state  of  adultery 
or  fornication  with  a  woman.  The  case  was 
tried  before  the  court  without  a  Jury,  and  a 
special  finding  of  facts  was  made  by  the 
court  at  the  request  of  the  defendant 

The  members  of  this  court  have  read  the 
special  finding  of  facts  with  a  view  of  arriv- 
ing at  a  conclusion  as  to  their  sufficiency  to 
support  a  finding  of  guilt,  and  are  of  the 
(pinion  that  the  facts  so  found  by  the  court 
do  not  support  the  finding  of  guilt  of  the  of- 
fense charged. 

[1]  The  special  facts  found  by  the  court 
are  as  follows: 

"That  in  the  early  part  of  the  year  1913, 
while  the  defendant  Olin  Copeland  and  his 
wife  were  living  together,  the  wife  of  the  de- 
fendant being  m  Mtd  health,  and  unable  to 
look  after  her  household  affairs,  the  defend- 
ant Olin  Copeland  advertised  for  a  white  cook. 
and  the  defendant  Ila  Steadman  answered  said 
advertisement,  and  was  engaged  by  defendant 
Olin  Copeland  to  cook  and  assist  his  wife  in 
looking  after  the  household  affairs.  That  dur- 
ing the  month  of  March,  1913,  there  was  some 
disturbance  between  the  wife  of  defendant  Olin 
Copeland  and  Ila  Steadman,  the  wife  of  de- 
fendant Olin  CM>eland  being  jealous  of  Ila 
Steadman,  and  Ila  Steadman  left  the  home 
of  said  Olin  Copeland  on  or  about  March  16, 
1913,  and  in  eight  or  ten  days  thereafter  the 
wife  ot  defendant  Olin  Copeland  also  left  the 
home  of  her  husband,  Olin  Copeland.  That 
about  the  18th  or  20th  of  April,  1913,  the  said 
Ila  Steadman  returned  to  the  home  of  defend- 
ant Olin  Copeland,  bringing  with  her  a  girl 
six  or  seven  years  of  a^e,  who  she  said  was 
her  niece.  That  some  time  during  the  spring 
of  1913,  not  lone  after  said  Ila  Steadman  had 
returned  to  the  come  of  defendant  Olin  Cope- 
land to  live,  the  wife  of  said  Olin  Copeland 
returned  to  his  house  one  night,  but  did  not 
spend  the  night,  remaining  only  a  short  while 
and  returning  the  next  morning,  at  which  time 
the  defendant  Olin  Copeland  and  his  wife  en- 
tered into  a  mutual  contract  of  separation, 
and  that  the  wife  of  defendant  Olin  Copelana 
has  not  lived  with  him  since  said  separation. 
That  from  the  time  the  defendant  Ila  Steadman 
returned  to  the  home  of  defendant  OUn  Cope- 
land on  or  about  April  20,  1913,  to  the  time 
of  this  trial,  AprU  21,  1914,  the  defendanU 
Olin  Copeland  and  Ila  Steadman  have  lived 
together  in  the  same  house,  no  one  occupying 
the  bouse  with  them,  except  said  little  girl, 
who  is  six  or  seven  years  of  age.  That  the  de- 
fendants Olin  Copeland  and  Ila  Steadman,  and 
said  little  girl,  were  seen  frequently  riding  to- 
gether, sometimes  in  an  automobile  and  scMne- 
times  in  a  buggy.  That  on  the  fourth  Sunday 
in  January,  1914,  the  defendant  Olin  Cope- 
land was  seen  walking  in  his  field  with  Lis 
arm  around  the  defendant  Ila  Steadman,  in 
company  with  said  little  girl.  That  the  de- 
fendants, Olin  Copeland  and  Ila  Steadman, 
are  strong  and  healthy,  the  defendant  Ila  Stead- 
man being  about  the  age  of  35  years,  and  the 
defendant  Olin  Copeland  being  about  the  age 
of  45  yeara" 

From  this  it  will  appear  that  the  only  im- 
proper act,  or  act  of  affection,  shown  to  have 
taken  place  between  the  parties  was  that  the 
defendant  was  on  one  occasion  seen  walking 
with  the  woman  and  her  six  year  old  niece. 
In  an  open  field  in  plain  view,  with  his  arm 
around  her  waist.  The  other  facts  found 
show  no  more  than  the  defendant's  wife's 
feeling  of  Jealousy  on  account  of  the  woman. 


^s>7or  other  ca«e»  im  lam*  topic  and  KBY-NUllBSR  In  all  Ksy-Niunbarad  SlsMts  and  ladasM 


Digitized  by 


Google 


624 


67  SOUTHERN  REPORTBB 


(Ala. 


but  no  conduct  of  the  parties  furnishing  a 
foundation  for  the  feeling,  and  the  status  of 
the  parties,  showing  nothing  more  than  that 
they  were  of  such  an  age  and  so  situated  that 
the  opportunity  for  Illicit  Intercourse  was  af- 
forded, but  no  facts  having  any  tendency,  as 
we  view  them,  to  show  that  Improper  rela- 
tions did  exist  between  the  parties. 

It  might,  for  the  purpose  of  a  better  un- 
derstanding of  this  special  finding,  be  well  to 
state  that  It  Is  shown  to  be  based  on  the  evi- 
dence Introduced  by  the  state,  and  Ignores 
the  defendant's  evidence  tending  to  show,  by 
several  neighbors  and  other  servants,  that 
the  woman  occupied  the  place  of  a  servant,  a 
cook,  and  that  no  Improper  word  or  act  had 
been  observed  to  take  place  between  the  par- 
ties having  any  tendency  to  show  relations  of 
illicit  sexual  intercourse. 

[2]  The  offense  for  which  the  defendant 
was  convicted  has  been  referred  to  as  a  crime 
of  darkness  and  secrecy  difficult  of  direct 
proof,  and  on  that  account  it  is  held  that 
when  acts  of  affection  and  complicating  cir- 
cumstances are  proved.  It  becomes  largely  a 
question  for  the  jury  to  determine  whether 
the  offense  has  been  committed  (Bodlford  v. 
State,  86  Ala.  68,  6  South.  659,  11  Am.  St 
Rep.  20),  but  there  must  be  facts  proven  that 
could  be  fairly  Interpreted  as  tending  to  show 
that  the  parties  lived  together  in  adultery  or 
fornication,  or  their  conduct  must  be  of  such 
a  character  as  to  Indicate  at  least  that  im- 
proper sexual  relations  existed  between  them. 
We  can  see  nothing  in  the  finding  of  facts 
sufficiently  strong  and  cogent  to  overcome 
that  presumption  of  Innocence  of  the  offense 
diarged  which  Is  guaranteed  under  our  laws 
to  every  person  prosecuted  for  violating  the 
criminal  laws. 

Reversed  and  remanded. 


(12  Ala.  A.PP.  GOl) 

GRAHAM  et  aL  v.  STATE.    (No.  181.) 

(Court  of  Appeals  of  Alabama.    Jan.  12, 1915.) 

1.  Bail  «=>93— Bonds— Ijabiutt  or  Sdbb- 
TIES — An  ou  NT. 

A  Judgment  on  a  forfeited  bail  bond  ren- 
dered against  the  sureties  for  more  than  the  face 
of  the  bond  is  erroneous. 

[Ed.  Note. — For  other  cases,  see  Bail,  (Tent. 
Dig.  fg  409,  410,  413-417;  Dec.  Dig.  <3=>93.1 

2.  Bah.  4=>94  —  Dxtebmiratzon  or  (^STS  — 
Baii,  Bond— OoBRXonoif  or  Judoiosnt  oh 
Affsau 

Where  a  Judgment  on  a  forfeited  bail  bond 
is  appealed  from  because  rendered  for  more  than 
the  race  of  the  bond,  the  judgment  will  be  cor- 
fected  at  the  expense  of  appellee  and  affirmed. 

[Ed.  Note.— For  other  cases,  see  Bail,  C!ent. 
Dig.  Si  418-123 ;  Dec.  Dig.  «=>94.] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty;  W.  W.  Pearson,  Judge. 

Scire  facias  on  a  forfeited  bail  bond  by 
the  State  against  P.  H.  Oiaham  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Corrected  and  affirmed. 


Glpson  &  Booth,  of  Prattvllle,  for  appd- 
lants.  R.  C.  Brlckell,  Atty.  Gen.,  and  W.  U 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  appellants  were  sureties 
on  a  ball  bond  for  $200  of  one  Ben  Davlfi, 
Indicted  for  crime,  and  as  such,  were  answer- 
able for  his  appearance  at  the  circuit  court 
of  Autauga  county.  He  failed  to  appear,  for- 
feiture of  ball  was  duly  entered,  judgment 
nisi  for  (200  was  regularly  rendered  against 
him  and  appellants,  as  his  sureties,  and 
scire  facias  was  duly  Issued  and  returned  ex- 
ecuted as  to  aU  except  the  defendant  himself, 
requiring  each  to  show  cause  at  the  next 
term  of  said  court  as  to  why  said  judgment 
nisi  should  not  be  made  final  for  $200.  Code, 
S  6354  et  seq.  At  the  term  to  which  the  scire 
facias  was  so  returnable,  the  court,  as  was 
proper,  dismissed  the  proceedings  as  to  the 
defendant  himself,  who  had  not,  as  said,  been 
served  with  the  scire  facias,  and  then  made 
the  judgment  nils  absolute  as  to  the  sureties, 
appellants  here,  who  had  been  served.  Code, 
I  6359 ;  Kilgrow  v.  State,  76  Ala.  101;  Hunt 
V.  State,  63  Ala.  196. 

The  appeal  is  on  the  record  proper,  with- 
out a  bin  of  exceptions,  and  we  are  not  here 
asked  to  pass  upon  the  sufficiency  of  the  ex- 
cuse offered  for  not  having  defendant  at 
court  In  pursuance  of  the  requirements  of 
the  bond.  The  chief  and  vital  insistence  is 
that  the  court  erred.  In  that  It  made  the 
judgment  final  for  $250,  when  the  ball  bond 
itself  was  for  only  $200,  as  was  so  recited 
in  the  Judgment  nlsl  and  in  the  scire  facias 
served  on  appellants. 

[1,2]  There  Is  undoubtedly  merit  in  this 
contention,  as  the  court  was  without  au- 
thority to  render  Judgment  final  In  excess 
of  the  amount  of  the  bond.  State  v.  Hinson, 
4  Ala.  671 ;  Code,  |  6350.  Entire  justice  will 
be  done  the  appellants,  however,  tf,  after  first 
correcting,  at  the  expense  of  appellee,  Autau- 
ga county,  the  judgment  by  reducing  it  to 
$200,  we  then  affirm  It  (State,  for  Use  of 
Fayette  C!o.,  v.  Earnest,  123  Ala.  631,  26 
South.  948;  Hunt  v.  State,  63  Ala.  196), 
which  is  accordingly  done.. 

The  Judgment  Is  corrected,  and,  as  correct- 
ed. It  is  affirmed,  and  costs  of  appeal  taxed 
against  Autauga  county. 

(Corrected  and  affirmed. 


02  AU.  App.  61) 
DONALD    v.    STATE.     (No.  81TJ 

(0>urt  of  Appeals  of  Alabama.  •  Feb.  11,  1915.) 

1.  Cbiuinal  Law  «=9413  —  Sku-Sebvino 

Declabations. 

Evidence  of  peace  proceedings  and  contenti 
of  the  affidavit  sworn  out  by  defendant,  ac- 
cused of  murder,  against  the  deceased,  ia  aelf- 
serving  and  inadmissible. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  Jg  928-935;  Dec  Dig.  «=»413.] 


^s>For  other  cum  m*  s«m*  topis  sad  KBY-NUUBBB  ta  all  Kar-Numbsred  DIxwU  and  IndwM 


Digitized  by 


Google 


Ala.) 


DONAU)  V.  STATE 


625 


2.  HoiaciDs    4s»ie3— Btidbnoi— Oecaxaotsb 

or  Deceased. 

As  it  is  oidy  the  general  bad  character  of 
deceased  as  a  turbulent  or  dangerous  man  that 
is  competent  proof  in  a  prosecution  for  mur- 
der on  the  issue  of  seU'^efense,  specific  acta 
may  not  be  shown. 

[Bid.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  ||  310-317;  Dec  Dig.  «=»163.] 

8.  CsmiNAi,  Law  <->d48    Examikatiow  or 

Witness. 

A  question  put  to  accused,  in  a  prosecution 
for  murder,  whether,  U  he  bad  not  dodged,  de- 
ceased would  have  cut  him,  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  1035-1039,  1041-1043,  1046, 
1048-1051;  Dec.  Dig.  <8=»448.] 

4.  CaufiNAL  Law  4=3811— iNsiBDononB—lR- 

TADIItO   PkOVIRGE  or   JUBT. 

In  a  prosecution  for  murder,  a  requested 
instruction  that  the  jury  should  consider  wheth- 
er or  not  deceased's  character  was  that  of  a 
violent  man  as  the  defendant  would  be  justified 
in  taking  more  decisive  means  of  defense  if  de- 
ceased was  the  assailant  and  was  a  man  of  a 
dangerous  natnre,  is  properly  refused  as  invad- 
ing the  province  of  the  jury  by  singling  out  the 
question  of  character  and  pretermitting  the  oth- 
er evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1787,  1969-1972;  Dec.  Dig. 
^=811.] 

6.  CBiiaNAi.  Law  «s»805  —  Rjequestsd  In- 

BTBUCnONB— SumOlENOT. 

A  requested  instruction  on  good  character 
of  defendant,  which  interpolates  the  word  "by," 
so  as  to  make  the  instruction  meaningless,  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1958,  1989 ;  Dec.  Dig.  <S=» 
805.] 

6.  Cbhunal  Law  i3=»763,  764,  782— Instbuo- 

TIONS— Abottmentativkness. 

In  a  prosecution  for  murder,  a  requested 
instruction  that  if  there  be  two  reasonable  con- 
structions which  can  be  given  to  facts  proven, 
one  favorable  and  the  other  unfavorable  to  a 
party  charged  with  crime,  it  is  the  duty  to 
give  that  which  is  favorable,  is  properly  refus- 
ed, because  argumentative  and  invading  the 
province  of  the  court  and  jury. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law>  Cent  Dig-  !|  1781-1748, 1752,  1768,  1770, 
1847.  1849,  imi,  1852,  1877,  1878,  1880-1882, 
1906,  1907.  1909-1911,  1960,  1966,  1967;  Dec. 
Dig.  «=.7d3,  764,  782.] 

Appeal  from  Circuit  Court,  Coffee  County ; 
H.  A.  Pearce,  Judge. 

Joe  Donald  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

Defendant  was  charged  with  killing  John 
Jones  by  shooting  him  with  a  pistol.  De- 
fendant Introduced  one  O.  H.  McRitchle  and 
asked  him  If  the  defendant  ever  came  up 
there  to  take  out  peace  proceedings  against 
Jones  after  that  Objection  was  sustained 
on  motion  of  solicitor.  Defendant  also  asked 
same  witness  If  he  had  not  heard  that  John 
Jones  had  shot  at  Dr.  Reynolds. 

The  following  charges  were  refused  to 
defendant: 

(1)  In  considering  whether  Donald  or  Jones 
was  the  aggressor  in  bringing  on  the  difficulty 
in  which  Jones  was  killed,  the  Jury  diovld  con- 
sider whether  or  not  Jones'  character  was  that ; 


of  a  riolent,  bloodthirsty  man,  for  the  law  sayte 
that  defendant  was  justified  in  taking  more 
prompt  and  decisive  measures  of  defense  if 
Jones  was  the  assailant  and  was  a  man  of 
known  dangerous  and  bloodthirsty  nature. 

(2)  If  defendant  had  proven  good  character, 
the  law  says  that  such  good  character  should 
be  considered  by  the  jury  along  with  all  the 
other  evidence  in  the  case,  and  that  it  may  be 
sufficient  to  generate  a  reasonable  doubt  as  to 
the  guilt  of  defendant  although  no  such  doubt 
would  have  existed  but  for  aaSx  good  character. 

(8)  It  is  a  well-settled  rule  of  law  that  if  there 
be  two  reasonable  constructions  which  can  be 
given  to  facts  proven,  one  favorable  and  the 
other  unfavorable  to  a  party  charged  with  crime, 
it  is  the  duty  of  the  jury  to  give  that  which  is 
favorable  rather  than  that  wUch  is  unfavorable 
to  the  accused  party. 

W.  L.  Martin,  Atty.  6en.,  for  the  State. 

PELHAM,  P.  J.  [1]  Evidence  of  the 
."peace  proceedings"  and  contents  of  the  af- 
fidavit sworn  out  by  the  defendant  against 
the  deceased  some  weeks  prior  to  the  killing, 
before  a  person  referred  to  as  a  "Mr.  Mc- 
Ritchle," was  not  admissible,  and  the  court 
committed  no  error  in  sustaining  the  solic- 
itor's objections  to  questions  calling  for  this 
testimony.  Such  evidence  was  not  material 
to  the  Issues  before  the  court,  except  as  proof 
of  self-serving  conduct  that  it  was  not  permis- 
sible to  show. 

[2]  The  court  properly  refused  to  let  the 
defendant  prove  particular  acts  of  violence 
of  the  deceased  entirely  disconnected  with 
the  killing  In  question,  for  the  purpose  of 
showing  the  turbulent  or  bloodthirsty  char- 
acter of  the  deceased.  It  is  only  the  general 
bad  character  of  the  deceased  as  a  turbulent, 
bloodthirsty,  revengeful,  or  dangerous  man 
that  is  competent  proof  and  proper  evidence 
to  explain,  illustrate,  or  give  meaning  and 
point  to  the  conduct  of  the  deceased  relative 
to  the  Issue  on  the  defendant's  plea  of  self- 
defense.  Dupree  v.  State,  33  Ala.  380,  73  Am. 
Dec.  422;  Franklin  t.  State,  29  Ala.  14. 

[3]  It  requires  no  discussion  to  show  the 
correctness  of  the  court's  ruling  in  sustaining 
the  solicitor's  objection  to  the  question  asked 
the  defendant,  when  being  examined  as  a  wit- 
ness in  his  own  behalf,  "And  if  you  hadn't 
dodged,  he  [deceased]  would  have  cut  you?"- 

[4]  The  court  could  not  be  put  In  error  for 
refusing  charge  1,  for  the  reason  that  it  In- 
vades the  province  of  the  Jury  and  singles  out 
for  consideration  a  question  of  character, 
pretermitting  a  consideration  of  all  the  other 
evidence.  Pate  v.  State,  150  Ala.  10,  43 
South.  843. 

[B]  Charge  Na  2  is  rendered  meaningless 
and  unintelligible  by  the  use  of  the  word 
"by,"  as  that  word  last  appears  In  the  charge 
as  set  out,  and  the  court  might  well  have  re- 
fused it  on  this  account  (Steele  v.  State,  159 
Ala.  9,  48  South.  673),  although  the  charge 
is  otherwise  faulty. 

[I]  No  duty  rested  on  the  court  to  give 
charge  3.    It  is  argumentattve,  and  invades- 
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the  province  of  the  jury.  Medley  ▼.  State, 
156  Ala.  78,  47  South.  218. 

An  examination  of  the  transcript  discloses 
DO  error  requiring  a  reversal,  and  an  af- 
firmance Is  ordered. 

Affirmed. 


(12  Ala.  App.  172) 

TARRANT  v.   STATE.     (No.  102.) 
(C!ourt  of  Appeals  of  Alabama.    Jan.  21,  1915.) 

1.  SODOUT     <S=36  —  E1.EMENT8  —  ClSCOUSTAN- 

TiAi.  Evidence. 

In  a  prosecution  for  sodomy,  the  state  must 
prove  penetration,  but  it  may  be  proved  by  cir- 
cumstantial, as  well  as  by  direct,  evidence. 

[E!d.  Note. — For  other  cases,  see  Sodomy, 
Cent.  Dig.  {  7;   Dec.  Dig.  «=>6.] 

2.  Indictment  and  Information  «=>190— Oi^ 

FENSES    iNCLnOED    IN    CHABQK— ATTEMPT. 

Under  Code  1007,  S  63H,  authorizing  a 
conviction  for  an  attempt  to  commit  the  offense 
charged  in  the  indictment  if  the  evidence  war- 
rants it,  without  any  special  count  charging  the 
attempt,  it  was  not  error  to  refuse  to  give  the 
affirmative  charge  in  a  prosecution  for  sodomy, 
where  the  evidence  was  insufficient  to  establish 
penetration,  since  the  jury  might  nevertheless 
convict  the  defendant  of  an  attempt 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §|  586-608;  Dec. 
Dig.  «=»190.] 

3.  Cbiiunai.  Law  «s»304— Evidence— Jodi- 
ciAL  Notice— Matiebs  or  Couuon  Knowi.- 

KDOB. 

In  a  prosecution  for  sodomy,  the  court  can- 
not take  judicial  notice  that  a  cow  not  in  heat 
would  not  submit  to  intercourse  with  a  man. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  700-717,  2951% ;  Dec.  Dig. 
<8=3304.] 

4.  Cbiminai-  Law  «=»478— Opiniow  Bvidkncs 
—Qualification  of  Witnesses. 

In  a  prosecution  for  sodomy,  a  witness 
for  the  defense  who  had  observed  the  habits  of 
cows  with  bulls  was  qualified  to  express  an  opin- 
ion that  a  cow  not  in  heat  would  not  submit 
to  intercourse  with  a  man. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §3  1065,  1066;  Dec.  Dig.  «=> 
478.] 

5.  Cbiminal  Law  ®=»695— Reception  of  Ev- 
idence —  Exclusion  —  Grounds  or  Objec- 
tion. 

It  is  not  error  for  a  court  to  exclude  a 
statement  of  the  opinion  of  a  witness  for  the  de- 
fense who  was  not  qualified  to  express  such 
opinion,  though  the  state  made  only  the  gen- 
eral objection,  since  the  court  cannot  be  put 
in  error  for  sustaining  a  general  objection  when 
the  question  is  objectionable  on  any  ground, 
notwithstanding  circuit  and  inferior  court  rule 
33  (Civ.  Code  1907,  p.  1527),  providing  that 
the  exception  to  the  introduction  of  evidence 
not  patiently  illegal  or  irrelevant  will  not  be 
considered,  unless  the  record  shows  that  the 
grounds  of  objection  were  specified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Cent.  Dig.  {|  1633-1638;  Dec.  Dig.  &=> 
695.] 

Upon  Resubmission. 

8.  Cbiminal  Law  <g=»1133— Appeal— Deteo- 
TiVE  Recobd— Resubmission. 

Where  a  conviction  was  affirmed  on  orig- 
inal submission,  but  thereafter  a  motion  for  re- 
heariog  was  made  on  the  grounds  that  the  rec- 
ord did  not  show  that  the  indictment  had  been 
signed  by  the  foreman  of  the  grand  jury  and 
indorsed  a  true  bill,  and  the  Court  of  Appeals, 


on  motion  and  showing  bv  the  Attorney  Gen- 
eral, had  set  aside  the  affirmance  and  sabmii- 
sion,  redocketed  the  case,  and  granted  certiora- 
ri to  bring  up  the  original  indictment,  wUch 
showed  that  it  was  properly  signed  and  indorsed, 
the  Court  of  Appeals  cannot  thereafter  set  aside 
the  orders  theretofore  made  and  grant  the  re- 
hearing on  the  grounds  specified,  but  must  de- 
termine the  case  on  resubmission  on  the  record 
as  corrected. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2984;    Dec  Dig.  «8=>1133.] 

Appeal  from  Circuit  Court,  Dallas  County; 
B.  M.  Miller,  Judge. 

Frank  Tarrant  was  convicted  of  sodomy, 
and  he  appeals.  Affirmed  upon  original  sub- 
mission and  upon  resubmission. 

Keith  &  Wilkinson,  of  Selma,  for  appellant 
R.  C.  Brlckell,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  defendant  was  charged 
with  and  convicted  of  the  crime  of  sodomy  or 
beastiality,  the  indictment  alleging  that  he, 
"against  the  order  of  nature,  carnally  knew 
a  certain  beast,  to  wit,  a  cow."    Ode,  i  6746. 

[1]  While  it  la  not  necessary  to  a  con- 
viction for  such  olfense  that  there  should  be 
any  proof  of  emission  (Code,  i  6747),  yet 
proof  of  penetration  Is  required.  It  must,  as 
in  rape,  l>e  shown  that  the  res  was  in  the  re, 
but  to  no  particular  depth.  This,  however, 
may  be  done,  as  in  other  cases,  by  circum- 
stantial evidence,  when  positive  proof  Is 
wanting.  Cross  ▼.  State,  17  Tex.  App.  476; 
Bishop  on  Statutory  Crimes  (2d  Ed.)  i  488; 
Brauer  v.  State,  25  Wis.  413 ;  0>m.  t.  Snow, 
111  Mass.  411. 

[2]  The  defendant  in  the  case  at  bar,  at 
the  conclusion  of  the  evidence,  requested  the 
general  affirmative  charge.  One  insistence 
here  is  that  it  should  have  been  granted  be- 
cause, it  is  urged,  there  was  no  evidence 
tending  to  show  a  penetration.  As  to  wheth- 
er there  was  or  was  not,  it  is  unnecessary 
to  the  upholding  of  the  action  of  the  lower 
court.  In  its  refusal  of  the  charge  mentioned, 
for  us  to  determine  (but  see  Cross  v.  State, 
17  Tex.  App.  476) ;  since  that  charge,  in  the 
language  as  framed,  was  properly  refused, 
even  if  there  had  l)een  no  evidence  of  penetra- 
tion, as  there  was  certainly  evidence  of  nn 
attempt  to  commit  the  oB&iao.  Section  6311 
of  the  Code  provides  that: 

"Upon  the  trial  of  an  indictment  for  any  of- 
fense, the  jury  may  find  the  accused  not  guilty 
of  the  offense  charged  in  the  indictment  bat, 
if  the  evidence  warrants  it  guilty  of  an  at- 
tempt to  commit  tiKh  ogente,  without  any  spe- 
cial count  in  the  indictment  for  such  attempt" 
Hutto  V.  State,  169  Ala  19,  53  South.  809; 
Burton  v.  Sute,  8  Ala.  App.  295,  62  South.  391 

The  charge  mentioned,  if  given,  would  have 
prevented  the  Jury  from  even  convicting  the 
defendant  of  an  attempt  to  commit  the  of- 
fense, and  was  properly  refused. 

[3]  If  it  was  impossible,  as  insisted,  for 
defendant  to  have  executed  the  attempt  then 
It  mlRht  be,  which  we  need  not  consider,  that 
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he  could  not  even  be  convicted  of  an  attempt 
State  T.  Clarissa,  11  Ala.  57;  Burton  v. 
Stete,  8  Ala.  App.  29S,  62  Soutb.  394;  Smith 
r.  State,  8  Ala.  App.  206,  62  South.  675.  But 
there  Is  nothing  In  the  record  here  which  dis- 
closes that  It  was  Impossible,  unless  we  are 
wlUlng  to  say  as  a  matter  of  law  or  judicial 
knowledge,  wUch  we  are  not,  that,  as  urged 
by  appellant's  counsel.  It  Is  impossible  in 
t^e  nature  of  things  for  a  man  to  have  inter- 
course with  a  cow  that  is  not  in  a  state  of 
heat,  and  when  the  only  physical  restraint 
upon  her  at  the  time  is  a  rope  with  which 
she  is  tied  to  the  garden  fence,  and  which 
is  20  or  SO  feet  long  between  her  and  the 
fence,  and  which,  as  a  consequence,  affords 
her  ample  slack  for  moving  out  of  the  way. 
We  do  not  Judidally  know  that  she  would 
move  out  of  the  way,  or  that  she  would  not 
We  do  know,  however,  that  two  witnesses 
swore  that  she  did  not,  but  that  she  stood 
while  the  defendant  waa  at  her  tall,  with  his 
front  against  her  and  his  male  parts  out.  In- 
dulging, or  attempting  to  indulge,  in  the  In- 
decent and  revolting  act  of  Intercoarse  with 
her;  and,  by  the  insistence  of  counsel  here, 
we  are  asked  in  effect  to  say,  as  a  matter  of 
law,  that  their  statements  are  untrue  be- 
cause^ It  is  urged  In  effect,  we  should  judicial- 
ly know  that  a  cow  not  in  heat  would  not 
stand  for  a  man  to  hare  intercourse  with 
her,  and  we  should  know  It  as  an  Inference 
from  the  fact,  proved  without  dispute,  that 
a  Gow  not  in  heat  or  not  "buUlng"  would  not 
submit  to  being  covered  by  the  male  of  her 
kind.  While  the  existence  vel  non  of  a  state 
of  heat  in  the  animal  is  a  circumstance  per- 
missible to  be  proved  as  of  some  probative 
value,  to  be  considered  by  the  jury  along 
with  the  other  facts  and  circumstances  In 
the  case  in  determining  the  gnUt  or  inno- 
cence of  the  accused  (Mulllns  v.  State,  46  Tex. 
Gr.  R.  465,  76  S.  W.  560),  yet  we  are  no  more 
willing  to  say  that  the  absence  of  such  heat 
la  conclusive  of  defendant's  Innocence  than 
we  would  be  willing  to  say  that  its  existence 
would  be  conclusive  of  his  guilt;  and  we 
are  no  more  willing  to  say  that  no  cow, 
when  not  in  heat,  would  submit  to  inter- 
course with  a  man,  because,  as  proved,  no 
cow,  when  not  in  heat  would  submit  to  be- 
ing covered  by  a  bull,  than  we  would  be 
willing  to  say  that  any  cow  In  a  state  of  heat 
that  would  submit  to  being  covered  by  a  bull 
would  also  submit  to  Intercourse  with  a 
man.  As  to  whether  a  cow,  either  in  a  state 
of  beat  or  not  in  such  state,  would  stand 
and  submit  to  intercourse  from  a  man  would, 
-we  would  guess,  depend  more  largely  upon 
the  nature  and  disposition  of  the  particular 
cow — her  gentleness  or  not  and  her  accus- 
tomedness  to  the  dominion  and  control  of 
man — than  upon  her  condition  as  to  heat. 
However,  whether  true  or  not  and  even  as- 
suming the  existence  of  the  rule,  as  contend- 
ed for  by  appellant's  counsel,  that  cows  in 
g^ieral,  when  not  in  heat  will  not  stand  and 


submit  to  intercourse  frcm  a  man,  yet  we 
know  that  nature  everywhere  furnishes  _  us 
exceptions  to  all  of  its  rules,  both  in  'the 
animate  and  In  the  inanlniate  universe;  and 
it  certainly  cannot  be  rationally  said.  In  the 
light  of  the  testimony  of  the  two  witnesses 
for  the  state  as  mentioned,  that  'there  is 
no  evidence  in  this  case  of  an  exception  to 
the  general  rule.  The  affirmative  charge 
should  always  be  refused  where  the  evidence 
Is  suflBclent  to  overcome,  prima  facie,  the 
presumption  of  innocence.  Jones  v.  State, 
90  Ala.  630,  8  South.  383,  24  Am.  St  Rep.  850. 
We  are  clear  that  the  court  did  not  err  in 
refusing  such  charge  here.  There  was  at 
least  evidence  of  an  attempt  to  commit  the 
offense. 

[4]  Nor  was  there  error  in  sustaining  the 
state's  objection  to  the  question  propoundefd 
by  defendant  to  his  witness  Henderson  Golds- 
by,  to  wit! 

"From  your  observation  of  and  experienc* 
with  cows  would  you  say  that  a  cow  not  balling 
would  8tand  for  a  man  to  cover  her?" 

While  otherwise  objectionable,  nothlng^ 
more  need  be  said  in  condemnation  of  the 
question  than  that  the  knowledge  of  the  wit- 
ness with  respect  to  cows,  as  previously  testi- 
fied to  by  him,  did  not  appear  to  be  such  as  to 
qualify  him  to  give  an  expert  opinion  on  the 
subject  mentioned.  The  observation  and  ex- 
perience that  had  been  testified  to  by  him  re- 
lated only  to  the  habits  and  disposition  of 
cows,  when  bulling  and  when  not  bulling, 
with  respect  to  the  male  of  their  kind,  and 
not  with  respect  to  mankind;  and  such 
knowledge  consequently  did  not  render  him 
capable  of  giving  an  expert  opinion  of  their 
habits  and  disposition  towards  man,  when  in 
and  out  of  such  condition,  because  man's  re- 
lationship with,  bis  superiority  to,  and  his 
dominion  and  power  over,  the  rest  of  animal 
creation,  and  each  kind  thereof.  Is  known  to 
be  80  different  from  that  of  any  other  animal 
that  tbe  habits  and  disposition  of  other  ani- 
mals with  respect  to  their  kind,  or  with  re- 
siiect  to  other  kinds  than  man,  as  a  rule,  af- 
ford no  just  analogy  and  furnish  no  fair  or 
adequate  liasiB  for  measuring  their  habits 
and  disposition,  when  domesticated,  towards 
man.  He  was  created  such  and  is  king  over 
them  all,  and  the  extent  of  his  sway  over  a 
particular  animal  in  particular  respects  cer- 
tainly has  not,  as  a  general  proposition,  the 
same  limitations  as  that  of  the  brute.  Wheth- 
er so  or  not  in  the  particular  here  under  con- 
sideration, if  a  witness  had  observed  many 
instances  and  found  in  each  the  rule  to  be  tbe 
same,  he  might  have  been  capable  of  forming 
and  giving  an  opinion  in  this  case;  but  the 
witness  here  Is  not  shown  to  have  had  such 
observation  In  even  a  single  case. 

[5]  The  fact  that  the  objection  interposed 
by  tbe  state  to  the  question  was  only  a  gen- 
eral one  is  immaterial ;  since  the  rule — too 
well  established  to  require  the  citation  of 
authority — la  that  the  trial  court  will  not  be 
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put  In  error  for  sustaining  a  general  objec- 
tion when  the  question  objected  to  Is  objec- 
tionable on  any  ground.  This  in  no  wise  con- 
flicts with  the  other  rule,  mentioned  by  ap- 
pellant, and  as  declared  in  rule  33  of  circuit 
and  inferior  courts  (Civil  Code,  p.  1627). 

We  haive,  as  we  felt  In  duty  bound,  serious- 
ly discussed,  however  unpleasant  the  subject 
and  the  task,  every  point  seriously  Insisted 
upon  in  brief.  No  error  being  found,  the 
Judgment  of  conviction  Is  affirmed. 

Affirmed. 

Upon  Resubmission. 

PBLHAM,  P.  J.  [I]  After  the  Judgment  of 
conviction  of  the  trUl  court  had  been  affirm- 
ed by  this  court  (see  opinion  In  this  case  on 
the  original  submission),  and  while  the  case 
was  landing  here  on  an  application  for  a  re- 
hearing on  the  sole  ground  that  the  tran- 
script presented  no  data  that  the  Indictment 
was  a  valid  indictment,  in  that  It  failed  to 
show  that  it  was  signed  by  the  foreman  of  a 
grand  Jury  or  Indorsed  "a  true  biU,"  the  At 
tomey  General  made  a  motion  to  set  aside 
the  Judgment  of  affirmance  and  submission  of 
the  case,  restore  the  case  to  the  docket,  and 
grant  a  certiorari  to  bring  up  a  true  copy  of 
the  original  indictment  On  the  hearing  of 
tUs  motion,  It  was  made  known  to  the  court 
that  the  original  Indictment  would  show  that 
it  was  tn  fact  signed  by  the  foreman  of  the 
grand  Jury  and  Indorsed  "a  true  bill."  The 
court  granted  the  motion  and  ordered  the  cer- 
tiorari to  Issue.  In  response  to  that  order, 
the  return  to  the  certiorBri,  bringing  before 
us  a  true  copy  of  the  original  indictment, 
shows  that  the  failure  of  the  transcript  to 
show  that  the  Indictment  was  signed  by  the 
foreman  and  Indorsed  "a  true  bill"  was  due 
to  a  clerical  omission,  and  that  In  truth  and 
in  fact  the  indictment  did  contain  the  proper 
Indorsements  to  make  It  a  valid  indictment 

The  case  has  been  resubmitted  on  the  tran- 
script as  corrected  by  the  return  to  the  cer- 
tiorari, showing  the  indictment  upon  which 
the  defendant  was  convicted  to  be  a  valid 
Indictment  The  defendant  has  moved  the 
court,  and  earnestly  and  urgently  insists  on 
the  resubmission,  that  we  set  aside  the  for- 
mer orders  for  certiorari,  et&,  above  referred 
to,  and  grant  bis  application  for  a  rehearing 
on  the  ground  that  the  transcript  fails  to 
show  a  valid  indictment  for  the  reasons  given 
that  we  have  heretofore  referred  to. 

The  court  having  heretofore,  on  proper 
showing  made  on  the  motion  of  the  Attorney 
General,  exercised  its  discretion  and  set  aside 
the  former  submission,  restored  the  case  to 
the  docket,  and  granted  an  order  for  a  certio- 
rari, and  the  return  to  that  certiorari  show- 
ing a  valid  indictment,  this  court  could  not 
now.  In  the  proper  and  orderly  administration 
of  Justice,  shut  Its  eyes  to  the  fact  that  the 
record  before  us  as  thus  completed,  correct- 
ing a  mere  clerical  omission,  shows  that  the 


defendant  was  convicted  on  an  Indictment  in 
every  respect  valid.  The  record  on  this  sub- 
mission having  been  brought  before  ns  in 
its  completed  form,  the  case  must  be  adjudi- 
cated on  that  record.  Ind.  Pub.  Co.  v.  Am. 
Press  Ass'n,  102  Ala.  476, 15  South.  M7. 

The  motion  of  the  defendant  to  set  aside 
the  former  orders  of  the  court  and  grant  the 
application  for  a  rehearing  and  enter  an  or- 
der of  reversal  is  denied.  No  reversible  a- 
ror  being  shown  by  the  transcript  (see  opin- 
ion on  original  submission)  as  completed  by 
the  return  to  the  certiorari,  the  Judgment  ap- 
pealed from  Is  affirmed. 

Affinned. 

(11  Ala.  App.  n) 

ILUNOIS  CENT  R.  CO.  ▼.  BROTHERS. 

(No.  668.) 

(Court  of  Appeals  of  Alabama.    Nov.  12,  1914. 

Rehearing  Denied  Jan.  21,  1915.) 

1.  Damaoks  «=»117  — Mkabubb  — Bbxach  or 

CONTa&CT. 

The  measure  of  damages  for  a  breach  o( 
contractis  those  damages  which  are  the  natural 
consequences  of  the  breach,  and  which  ma;  be 
reasonably  deemed  to  have  been  in  the  contem- 
plation of  the  parties,  but  damages  which  can- 
not be  supposed  to  have  been  contemplated  bj 
the  parties,  or  loss  of  profits  in  a  bosiDeaf 
where  the  data  are  ancertain,  cannot  be  reoov- 
ered. 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  Sl  285,  286,  288;   Dec.  Dig.  <S=»117n 

2.  Cabbiers  «=998— Gabbiaox  or  Pbofbbtt— 
Damages. 

Notice  to  a  carrier  which  may  be  Implied 
from  the  shipment  to  plaintiff,  residing  in  the 
cotton  country,  of  a  cotton  gin  at  aboat  the 
time  the  ginning  season  would  begin,  la  not  do- 
tice  that  plaintiff  would  engage  in  the  ginning 
business,  ao  aa  to  entitle  him  to  recover  for  loaa 
of  business  offered  during  the  time  between  when 
the  gin  should  have  been  delivered  and  the  time 
it  actually  was. 

[Ed.  Note.— For  other  cases,  see  Carrieta, 
Cent  Dig.  {§  896-426;    Dec  Dig.  <S5>98.] 

Appeal  from  City  Court  of  Birmingham; 
John  H.  Bflller,  Judge. 

Action  by  I.  S.  Brothers  against  the  nilnols 
Central  Railroad  Company.  From  a  Judg- 
ment for  plalntur,  defendant  appeals.  Re- 
versed and  remanded. 

Percy,  Benners  &  Burr,  of  Birmingham, 
for  appellant  Horace  C.  Wilkinson  and 
Harsh  &  Fltts,  all  of  Birmingham,  for  ap- 
pellee. 

CRUM,  J.  The  Illinois  Central  Railroad 
Company  received  from  the  Gullett  Gin  Com- 
pany, at  Gullett,  La.,  a  cotton-gin  outfit  con- 
signed to  L  S.  Brothers,  Tumlln  Gap,  Ala. 
The  car  containing  this  shipment,  after  an 
unreasonable  delay,  was  delivered  to  the 
liOulBville  &  Nashville  Railroad  Company,  a 
connecting  carrier,  at  New  Orleans,  La., 
agreeably  to  the  bill  of  lading.  The  com 
plaint  alleges,  and  the  evidence  tends  to  nhow, 
that  during  the  time  intervening  between  the 
delivery  of  the  gin  to  the  initial  carrier  and 
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the  time  It  reached  Its  destination,  300  bales 
of  cotton  had  been  tendered  to  consignee  by 
tSe  public  to  be  ginned,  vhldi,  on  account  of 
the  unreasonable  deligr  In  the  delivery  of 
the  gin,  he  was  prevented  from  accepting, 
and  that  he  thereby  lost  the  profit,  estimated 
at  $1.40  per  bale,  which  he  would  bare  de- 
rived from  the  service.  It  was  not  alleged, 
nor  does  the  evidence  tend  to  show,  except 
as  will  be  presently  considered,  that  the  car- 
rier at  the  time  It  made  the  contract  of 
carriage  had  any  notice  of  the  purpose  for 
which  the  gin  was  to  be  used  by  the  oon- 
aignee. 

The  several  assignments  of  error  present 
but  one  question,  L  e.:  €3an  the  consignee, 
under  such  circumstances,  recover  of  the  car- 
rier the  loss  of  profits  which  the  consignee 
might  have  earned  in  ginning  the  cotton 
actually  tendered  during  the  unreasonable 
delay? 

[1]  All  collateral  or  minor  questions  relat- 
ing to  the  measure  of  damages  for  breaches 
of  contracts  are  subordinate  to,  and  must  be 
determined  In  the  light  of,  that  cardinal  rule 
now  80  well  settled  by  Judicial  decision  in 
this  state,  viz.:  That  "(1)  those  damages 
that  are  the  natural  and  proximate  conse- 
quence of  the  breach  must  always  be  consid- 
ered ;  (2)  such  consequences  as  from  the  na- 
ture and  subject-matter  of  the  contract  may 
be  reasonably  deemed  to  have  been  In  the 
contemplation  of  the  parties  at  the  time  it 
was  entered  Into;  (3)  damages  which  fairly 
may  be  supposed  not  to  have  been  the  neces- 
sary and  natural  sequence  of  the  breach 
shall  not  be  recovered,  unless  by  the  terms  of 
the  agreement  or  by  direct  notice  they  are 
brought  within  the  expectation  of  the  par- 
ties" ;  and  "(4)  losses  of  profit  in  a  business 
cannot  be  allowed  unless  the  data  of  estima- 
tion are  so  definite  and  certain  that  they  can 
be  ascertained  reasonably  by  calculation,  and 
then  the  party  in  fault  must  have  had  no- 
tice, either  from  the  nature  of  the  contract 
Itself  or  by  explanation  of  the  circumstances 
at  the  time  the  contract  was  made,  that 
such  damages  would  ensue  from  nonperform- 
ance"; and  this  rule  is  applicable  as  well  to 
contracts  of  carriage  as  to  contracts  gener- 
ally. 3  Hutchinson  on  Carriers,  i  1868,  and 
cases  cited;  Hadley  v.  Baxendale,  U  R.  0 
Excfa.  341;  Daughtery  v.  Am.  Union  Tel.  Co., 
75  Ala.  168,  51  Am.  Rep.  435;  PUcher  v. 
C.  of  Oa.  Ry.  Co.,  155  Ala.  816,  46  South.  766; 
Western  Union  Tel.  Co.  v.  Albertville  Can- 
ning Co.,  6  Ala.  App.  344,  59  South.  755 ;  W. 
TJ.  Tel.  Ca  v.  Way,  83  Ala.  642,  4  South. 
844;  Reed  lumber  Co.  v.  Lewis,  04  Ala. 
626, 10  South.  333;  Cassells  Mill,  etc.,  v.  Stra- 
ter,  etc.,  166  Ala.  274,  61  South.  969;  Moul- 
throp,  etc.,  v.  Hyett,  etc.,  105  Ala.  493,  17 
South.  32,  53  Am.  St  Rep.  139;  Dickerson 
V.  Flnley,  158  Ala.  149,  48  South.  548 ;  Blxby- 
Tbeisen  Lumber  Co.  v.  Evans,  174  Ala.  671, 
67  South.  39;  Southern  Ry.  Co.  v.  Coleman, 
163  Ala.  266,  44  South.  837;  Ala.  Chemical 
Co.  V.  Gelss,  143  Ala.  691.  39  South.  266; 


Traylck  v.  Sou.  Ry.  Co.,  71  S.  0.  82,  60  S.  B. 
649,  110  Am.  St.  Rep.  568;  Harvey  v.  Connec- 
ticut, eta,  124  Mass.  421,  26  Am.  Rep.  673. 

[2]  It  seems  to  be  conceded  by  counsel,  as 
IndeeA  it  must  be,  that  notice  to  the  carrier, 
at  the  time  of  entering  into  the  contract  of 
carriage,  of  the  particular  use  to  which  the 
gin  was  to  be  put  by  the  consignee  is  essen- 
tial to  the  right  of  recovery,  and  it  is  not 
contended  that  any  recovery  for  special  dam- 
ages can  be  had,  except  for  the  profit  which 
might  have  arisen  from  the  ginning  of  the 
cotton  actually  tendered  during  the  period 
of  delay.  It  is  not  contended  by  appellee 
that  any  direct  notice  was  given  to  the  car- 
rier, but  it  is  insisted  that  the  fact  that  a 
carrier  receives  for  transportation  a  cotton- 
gin  outfit  in  the  month  of  September — the 
eve,  it  is  said,  of  the  cotton-glnnlng  season — 
consigned  to  an  Indlvldnal  in  the  cotton- 
growing  section,  Is  suflSdent  to  carry  the 
case  to  the  Jury  on  the  question  of  impUed 
notice  to  the  carrier  that  the  consignee  ex- 
pected to  immediately  or  presently  set  up  and 
ovet&te  the  gin  at  or  in  the  vl^nity  of  the 
destination  for  the  public,  for  profit,  and 
that  it  was  within  the  province  of  the  Jury 
to  assess  damages  for  the  loss  of  profit  on 
the  cotton  actually  tendered.  It  is  not  in- 
sisted that  the  carrier  had  any  notice  in  fact 
of  the  purpose  to  which  the  gin  was  to  be 
put,  or  that  the  consignee,  or  the  nature  of 
his  business,  was  known  to  it;  nor  was  it 
contended  that  any  contract  obligation,  agree- 
ment, or  understanding  existed  between  the 
consignee  and  the  persons,  or  any  of  them, 
who  brought  the  cotton  to  his  gin  after  the 
contract  of  carriage  had  been  entered  into. 
Unless  the  circumstances  recited  are  suffi- 
cient to  charge  the  carrier  with  such  notice 
as  the  law  requires,  then  confessedly  there 
can  be  no  recovery. 

It  Is  of  the  utmost  importance,  and  is  sim- 
ple fairness,  that  every  one  entering  into  a 
contract  obligation  should  know  the  extent 
of  the  risk  he  thereby  assumes  other  than 
liability  for  the  damages  which  may  natural- 
ly and  proximately  flow  from  its  breach; 
and  he  is  entitled  to  have  this  information 
In  such  sort  that  It  may  fairly  be  said  that 
such  risk,  in  the  event  of  a  breach,  was  with- 
in the  contemplation  of  both  parties  at  the 
time  the  contract  >vas  entered  into.  Were  it 
otherwise,  the  burden  upon  freedom  of  con- 
tract might  become  Intolerable,  for  by  the 
simplest  form  of  contract  a  party  might  be 
made  to  suffer  ruinous  consequences.  The 
rule  imposes  no  hardship  upon  the  opposite 
party,  for  he  has  but  simply  to  give  notice 
of  the  special  drcumstances  when  the  obli- 
gation is  assumed. 

In  the  case  of  British  Sawmill  Co.  v.  Net- 
tleshlp,  L.  R.  3  C.  P.  499,  it  was  said: 

"The  knowledge  mast  be  brought  home  to  the 
party  sought  to  be  charged,  under  such  circum- 
stances that  he  must  know  that  the  perBon  he 
contracts  with  reasonably  believes  that  he  ac- 
cepts the  contract  with  the  special  condition  at- 
tached to  It    *    *    *    Knowledge  on  the  part 
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of  the  carrier  is  only  important  if  it  fonng  part 
f)f  the  contract.  It  may  be  that  the  Itnowledge 
i«  ncyuired  casually  from  a  stranger ;  the  per- 
s-oii  to  whom  the  goods  belong  not  knowing  or 
CM  ring  whether  he  had  such  knowledge  or  not. 
Knowledge,  in  effect,  can  only  be  evidence  of 
frnud,  or  of  an  understanding  by  both  parties 
that  the  contract  is  based  upon  the  circum- 
stances which  are  communicated." 

"Proof  that  the  carrier  had  knowledge  of  the 
general  use  to  which  the  article  was  to  be  put 
will  not  be  sufficient  to  charge  bim  with  lia- 
bility for  loss  of  its  use,  or  the  profits  which 
would  thereby  have  been  made.  The  special  cir- 
cum.stances  of  the  case  requiring  care  and  ex- 
pedition must  have  been  brought  to  his  atten- 
tion in  such  way  that  his  acceptance  of  the  ar- 
ticle under  the  circumstances  could  fairly  be 
said  to  amount  to  an  assumption  of  the  risks 
which  naturally  and  proximately  would  flow 
from  his  default."  3  Hutchinson  on  Carriers, 
I  1369;   authorities  supra. 

Manifestly,  there  were  many  uses  to  which 
the  gin  might  have  been  put  by  the  consignee 
other  than  its  operation  for  profit  He  may 
have  bought  it  to  resell,  or  to  operate  for  his 
individual  benefit,  or  to  operate  for  the  pub- 
lic at  some  future  time,  or  he  may  have  or- 
dered for  a  customer  or  for  accommodation, 
or  to  be  used  for  demonstration,  or  to  lease 
it,  and  the  like.  The  intended  use  must  be 
made  knoum  to  the  carrier,  and  not  left  to 
conjecture.  In  Trayick  v.  Southern  Ry.  Co., 
71  S.  C.  82,  50  S.  E.  549, 110  Am.  St.  Rep.  563, 
the  carrier  bad  negligently  delayed  the  de- 
livery of  a  rice  holler,  depriving  the  plaintiff 
of  "its  use  during  nearly  all  the  rice-mUIing 
season,  and  causing  a  number  of  persons  who 
had  engaged  plaintiff  to  hull  their  rice  to  take 
it  elsewhere,"  whereby  plaintiff  lost  the  prof- 
it The  Supreme  Court  of  South  Carolina, 
touching  this  subject,  said: 

"We  proceed  to  apply  these  principles  to  the 
facts  of  the  case  under  consideration.  A  rice 
huller  may  be  purchased  for  various  purposes. 
For  instance,  it  might  be  bought  for  private  use, 
or  for  sale,  or  for  making  profit  by  hulling  rice 
for  the  public.  The  case  of  Hays  v.  TeL  Co., 
70  S.  C.  10,  48  S.  E.  608  [67  L.  R.  A.  481, 
100  Am.  St  Rep.  731,  3  Ann.  Cas.  424],  de- 
cided that,  when  the  object  is  to  make  profit, 
the  party  committing  the  act  of  wrong  must,  in 
some  manner,  have  notice  of  this  fact."  3 
Hutchinson  on  Carriers,  i  1369;  W.  U.  Tel. 
Co.  V.  Albertville  Canning  Co.,  supra;  Harvey 
V.  Connecticut,  etc.,  supra. 

yotiee  is  said  to  be  "a  crucial  fact,  which 
must  be  both  alleged  and  proven."  PllCher  v. 
C.  of  Ga.  Ry.  Co.,  supra:  Baxley  y.  Tal- 
lassee,  etc.,  R.  Co.,  128  Ala.  183,  29  South. 
451;   Reed  Lumber  Co.  v.  Lewis,  supra. 

We  are  clear  to  the  point  that  the  mere 
fact  that  the  carrier  knew  the  article  which 
it  had  agreed  to  transport  was  a  gin,  con- 
signed by  a  manufacturer  of  gins  to  an  in- 
dividual in  a  cotton-growing  section  in  the 
ginning  season,  was  wholly  insufficient  to 
charge  the  carrier  with  notice  of  the  facts  so 
essential  to  the  right  of  recovery.  Even  if  the 
carrier  had  actually  known  that  the  con- 
signee expected  to  operate  the  gin  for  profit 
which  he  might  expect  from  the  public  gen- 
i>mlly  in  his  community,  it  may  be  seriously 


doubted  that  this  fact  alone  was  sufficient 
to  authorize  a  recovery  of  the  profits.  At  the 
time  the  contract  was  entered  Into,  when  the 
status  of  the  parties  was  fixed,  the  consigoee 
had  no  assurance  that  300,  or  any  other  def- 
inite number  of  bales  of  cotton,  would  be 
tendered  to  him.  What  he  may  have  antioi- 
pated  was  then  certainly  indefinite  and  un- 
certain, dependent  upon  many  "incalculable 
contingencies."  In  Bixby-Thelsen  Lumber 
Co.  T.  Evans,  supra,  it  was  said:  "Profits 
such  as  the  plaintiff  maT  have  expected  to 
realize  from  the  operation  of  the  mill  in  its 
Improved  form,"  and  which  the  parties  doubt- 
less contemplated  as  one.  result  of  the  coo- 
tract  were  nevertheless  speculative,  "remote, 
and  Incapable  of  that  clear  and  satisfactory 
proof  which  the  law  requires  to  constitute 
recoverable  damages."  See,  also,  the  cases 
therein  cited,  and  Blxby,  etc.,  v.  Evans,  su- 
pra; Dlckerson  v.  PInley,  supra;  Casseils 
Mills  V.  Strater,  etc.,  supra;  Harvey  v.  Con- 
necticut etc.,  supra.  A  decision  of  this  ques- 
tion, however,  is  not  essential  In  this  case. 

The  question  presented  must  be  answered 
in  the  negative.  The  rulings  of  the  trial 
court  were  not  in  accord  with  the  conclusion 
we  have  reached,  and  the  Judgment  must  be- 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(U  Ala.  App.  ea> 
PEAGIN  V.  CITY  OF  ANDALUSIA. 
(No.  278.) 
(Court  of  Appeals  of  Alabama.    Feb.  2,  1915.) 

1.  MuNiciPAi.   OoRPOBATioNS    €=»643— Obdi- 
NANCES— Punishment. 

One  convicted  on  appeal  from  a  judgment  of 
conviction  in  the  recorder's  court  of  a  city  for 
violation  of  an  ordinance  may,  under  Code  1907, 
I  1217,  be  punished  at  hard  labor  without  the 
imposition  of  a  fine. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1416;  Dec.  Dig.  «=> 
643.] 

2.  MUNICtPAL     COBPORATIONB     «S>106— OBDI- 

NANCE8— Enactment— Validity. 

It  is  not  necessary  to  the  validity  of  a  city 
ordinance  that  the  mayor  should  vote  for  it. 

[Ed.  Note. — For  other  coses,  see  Municipal 
Corporations,  Cent  Dig.  {{  221-223,  225-228; 
Dec.  Dig.  «=>106.] 

3.  Cbiminal  Law  iS=>459— Evidence— Opa- 
lON  Evidence. 

A  witness  may  testify  that  he  smelled  and 
tasted  liquor  and  that  it  was  alcohol. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Sf  1048-1050;  Dec  Dig.  «=> 
459.1 

4.  MnNIOIPAI,  COBPOBATIONS  4=3640  —  Obdi- 

NANCES— Violations— Evidence. 

Where  on  affidavit  charging  a  violation  of 
an  ordinance  was  dated  April  21,  1913,  on  which 
date  there  was  a  trial  and  conviction  in  the  re- 
corder's court,  and  the  trial  de  novo  on  appeal 
was  had  in  1914,  the  testimony  of  a  state's  wit- 
ness that  the  offense  was  committed  "during  last 
year"  showed  the  commission  of  the  olieiue 
within  a  year  before  the  filing  of  the  affidavit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  i  1410;  Dec.  Dig.  $=> 
640.] 
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S.  iNTOXICATINe    lilQUOBS    «=alS4— PsoEtlBI- 

TioN — Salk  of  Alcohoi^ 

An  ordinance  prohibiting  the  sale  of  esn- 
merated  Intoxicating  liquors,  Including  alcohol, 
is  violated  by  a  sale  of  alcohol  aa  a  beverage, 
however  diluted  or  disguised. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
IJquors,  Cent  Dig.  {|  142-144 ;   Dec.  Dig.  <S=> 

Appeal  from  City  Court  of  Andalusia;  Bd 
T.  Albrltton,  Judge. 

Tim  Feagin  was  convicted  in  the  city  court 
for  a  violation  of  an  ordinance  of  the  City  of 
Andalusia,  on  a  trial  on  appeal  from  a  con- 
viction in  the  recorder's  court  of  the  city,  and 
be  appeals.    Affirmed. 

A.  Ifc  Bankin,  of  Andalusia,  for  appellant. 

PELHAM,  P.  J.  [1]  The  defendant  was 
subject  to  the  punishment  authorized  by  lavr 
or  as  provided  by  ordinance,  upon  his  con- 
viction on  appeal  from  the  recorder's  court 
in  a  trial  de  novo  iu  the  law  and  equity  court 
Code,  i  1217.  Punishment  by  fine  or  impris- 
onment, or  bard  labor  on  the  streets  of  the 
dty.  Is  authorized  to  be  Imposed  upon  con- 
viction on  a  trial  de  novo  by  the  section  of 
tbe  Code  cited  (Cooper  v.  Gadsden,  10  Ala. 
App.  609,  65  South.  715 ;  Clark  v.  Uniontown, 
4  Ala.  App.  264,  68  South.  725),  and  there  is 
no  merit  in  the  contention  that  fixing  a  fine 
on  the  defendant  was  a  necessary  prerequisite 
to  a  valid  Judgment  imposing  a  sentence  of 
bard  labor  in  conformity  with  tbe  verdict  of 
tbe  Jury. 

[2]  The  ordinance  was  properly  allowed  in 
evidence.  It  is  not  necessary  to  tbe  validity 
of  the  ordinance  that  the  mayor  should  vote 
on  it  Clark  v.  City  of  Uniontown,  4  Ala. 
App.  264,  58  South.  725. 

[3]  There  was  no  error  In  permitting  the 
state's  witness  to  testify  that  he  smeUed  and 
tasted  the  beverage  and  that  it  was  alcohoL 
It  is  a  matter  commonly  known  as  a  physical 
fact  that  by  the  use  of  the  senses  of  smell 
and  taste  one  can  acquire  the  knowledge  that 
tbe  limpid,  mobile,  colorless  liquid  with  a 
bot  and  pungent  taste  and  a  slight,  though  dis- 
tinctive, spirituous  scent,  is  the  liquid  known 
as  alcohoL  Chemical  analysis,  or  a  knowl- 
edge of  the  science  of  chemistry,  is  not  nec- 
essary to  enable  one  to  distinguish  alcohol 
by  tbe  senses  of  smell  and  taste. 

[4]  Tbe  contention  of  tbe  defendant's  coun- 
sel that  it  is  not  shown  that  the  sale  of  the 
prohibited  beverage  took  place  within  12 
months  before  the  affidavit  charging  tbe  de- 
fendant with  having  committed  the  offense  is 
not  well  founded.  The  affidavit  bears  date  of 
April  21,  191S,  on  which  date  there  was  a 
trial  and  conviction  In  the  recorder's  court, 
and,  on  the  trial  de  novo  had  in  the  year 
1914,  the  state's  witness  testified  that  tbe 
sale  took  place  "during  last  year"  (the  year 
of  1913). 

[I]  The  defenJant  was  charged  with  the 
violation  of  an  ordinance  of  the  city  of  Anda- 


lusia prohibiting  the  sale,  giving  away,  etc., 
of  certain  named  intoxicating  liquors,  includ- 
ing alcohol.  A  state's  witness  testified  to  a 
sale  by  the  defendant  of  a  liquor  that  he 
knew  to  be  alcohol  from  its  smell  and  taste. 
The  ordinance  provided  that  alcohol  should 
be  included  and  embraced  under  the  terms  of 
the  ordinance  as  one  of  the  Intoxicating  liq- 
uors prohibited.  It  is  therefore  "immaterial, 
in  a  statutory  sense,  what  effect  alcohol  may 
have  on  'the  human  system;  It  is  an  intox- 
icating liquor.  However  much  it  may  be 
diluted,  it  must  remain  an  intoxicant  when- 
and  however  it  is  used  as  a  beverage,  and  no 
matter  bow  it  may  be  diluted  or  disguised.  It 
so  remains,  simply  because  the  statute  [ordi- 
nance] so  declares."  1  Woollen  &  Thornton 
on  Intoxicating  Liquors,  f  4. 

The  evidence  was  without  conflict,,  and 
there  were  no  circumstances  affording  an  in- 
ference upon  which  the  Jury  could  have  ar- 
rived at  any  other  conclusion  than  that  of  the 
guilt  of  the  defendant  of  tbe  offense  charged, 
and  tbe  court  was  not  in  error  in  giving  the 
general  charge,  with  hypothesis,  for  tbe  dty. 

Affirmed. 


(12  Ala.  App.  216) 
FLETCHER  v.  STATB.     (No.  305.) 

(Qnurt  of  Appeals  of  Alabama.    Feb.  9,  1915.) 

1.  Irtoxicatino  LiqtroBs  $=>236— Offenses— 

EVIOBNCB. 

Evidence  of  the  consignment  to  plaintiff 
of  large  quantities  of  intoxicants  held  to  sustain 
a  conviction  of  the  unlawful  keeping  of  intox- 
icants for  sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  300-322 ;  Dec.  Dig.  i8=> 
236.1 

2.  Witnesses  ^=>265  —  Exaiunation  —  Bb- 
FBESHiNo  or  Meuoby. 

The  recollection  of  tbe  Express  agent,  who 
made  entries  of  his  delivery  of  intoxicants  to  ac- 
cnsed,  may,  in  a  prosecution  for  the  unlawful 
keeping  of  intoxicants  for  sale,  be  refreshed  by 
reference  to  the  entries. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  874-890;  Dec.  Dig.  <^=>255.] 

3.  WrTNESSEs  «=»272— Examination. 

Where  the  memory  of  a  witness  was  re- 
freshed from  'entries  in  a  book  which  he  had 
kept,  he  may  be  cro8S^«xamined  as  to  the  en- 
tries, and  the  adverse  party  may,  for  the  pur- 
pose of  testing  his  recollection,  introduce  in  evi- 
dence the  book  itself. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §  961 ;   Dec.  Dig.  ®=272.] 

4.  CBniiNAL  Law   i3=»678  —  Election   Be- 
tween Offenses. 

Where  the  state,  in  a  prosecution  for  ille- 
gal keeping  of  intoxicants  for  sale,  introduced 
evidence  of  a  number  of  large  shipments  of  in- 
toxicants to  accused,  it  cannot  be  required  to 
elect  as  to  which  shipment  it  would  rely  on  for 
conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  1580-1583;  Dec.  Dig.  «=s 
678.] 

Appeal    from    Circuit    Court,    Covington 
County;   H.  A.  Pearce,  Judge. 
Ed  Fletcher  was  convicted  of  the  unlawful 
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keeping  of  Intoxicants  for  sale,  and  he  ap- 
peals.   Reversed  and  remanded. 

Parks  &  Prestwood,  of  Andalusia,  for  ap- 
pellant W.  L.  Martin,  Atty.  Gen.,  for  the 
State. 

BROWN,  J.  [11  The  only  evidence  ottered 
was  that  in  behalf  of  the  state  and  consist- 
ing of  the  testimony  of  two  witnesses.  The 
first,  Thlgpen,  who  was  the  railroad'  and  ex- 
press agent  at  River  Falls,  testified  to  deliv- 
ering to  the  defendant  from  the  depot  at 
that  place,  on  the  following  dates,  the  quan- 
tities of  liquor  hereafter  stated:  On  March 
2d,  five  boxes  and  one  package  of  whisky, 
weighing  304  pounds;  on  March  26th,  two 
boxes  and  one  package  of  whisky,  weighing 
200  pounds ;  on  March  30th,  two  boxes  of 
whisky,  weighing  119  pounds;  on  April  4th, 
one  cask  of  beer,  weighing  230  pounds;  on 
April  10th,  one  cask  of  beer,  weighing  233 
pounds;  on  May  15th,  two  casks  of  beer, 
weighing  470  pounds.  The  evidence  showed 
without  dispute  that  these  different  ship- 
ments of  liquor  were  all  consigned  to  the  de- 
fendant under  the  name  of  E.  O.  Fletcher, 
and  that  they  were  delivered  to  him  In  per- 
son by  the  witness  Thlgpen.  The  other  wit- 
ness only  testified  to  the  fact  that  the  de- 
fendant, whose  name  is  Ed  Fletcher,  signed 
his  name  E.  C.  Fletcher. 

In  the  absence  of  proof  that  the  defend- 
ant is  not  a  normal  human  being,  or  that  he 
possesses  an  unusually  abnormal  capacity  for 
consuming  alcholic  beverages,  it  is  safe  to 
say  that  this  evidence  is  sufficient  to  afford 
an  inference  that  he  was  keeping  these  liq- 
uors for  sale,  and  therefore  it  was  sufficient 
to  sustain  a  conviction.  Brigman  v.  State,  8 
Ala.  App.  400,  62  South.  980;  Coates  v. 
State,  6  Ala.  App.  182,  69  South.  323 ;  Freen- 
ey  r.  City  of  Jasper,  8  Ala.  App.  469,  62 
South.  385. 

[2]  The  entries  in  the  book  from  which  the 
witness  Thlgpen  refreshed  his  recolle<^on  as 
to  the  dates  the  several  packages  were  de- 
livered were  made  by  the  witness  at  the 
time  of  the  delivery,  and  it  was  proper  to 
allow  the  witness  to  refresh  his  memory 
from  these  entries.  Davie  v.  Roland,  3  Ala. 
App.  567,  57  South.  1034;  B.  R.  L.  &  P.  Co.  v. 
Seaborn,  168  Ala.  658,  53  South.  241. 

[3]  While  the  entries  In  the  book,  from 
which  the  witness  Thlgpen  had  refreshed  his 
recollection  as  to  the  dates  he  delivered  ship- 
ments of  liquors  to  defendant,  were  not  of- 
fered in  evidence,  yet  these  entries  were  a 
legitimate  subject  of  cross-examination,  and 
the  defendant  had  the  right  to  Inquire  fully 
as  to  these  and  other  entries  purporting  to 
have  been  made  at  or  about  the  same  time, 
for  the  purpose  of  testing  the  recollection  of 
the  witness,  and.  If  he  desired,  to  offer  the 
book  itself  In  evidence.  B.  B.  L.  ft  P.  Co. 
V.  Seaborn,  supra;    Acklen  v.  Hickman,  63 


Ala.  498,  35  Am.  Rep.  54;  Coundll  ▼.  May- 
hew,  172  Ala.  295,  55  South.  317.  The  court, 
therefore,  erred,  to  defendant's  prejudice,  in 
curtailing  his  right  of  cross-examination  as  to 
these  entries  and  in  not  allowing  the  defend- 
ant to  Introduce  in  evidence  the  pages  of  the 
book  containing  the  entries  referred  to  by 
the  witness  to  refresh  his  recollection. 

[4]  The  court  was  right  in  overruling  the 
defendant's  motion  to  require  the  state  to 
elect  as  to  which  of  the  shipments  it  would 
rely  on  for  conviction.  Allison  v.  State,  1 
Ala.  App.  206,  55  South.  453.  There  was  no 
error  in  refusing  the  affirmative  charge. 
Authorities  supra. 

For  the  error  pointed  out,  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


CU  AU.  App.  411) 
ATLANTIC  COAST  LINE  R.  CO.  v.  JONES. 
(No.  86.) 

(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

COXKEBOS   «=38— IRJTTBT  TO    SBBVAHT— SlAIK 

AND  Federal  Statutes. 

Where  plaintiff  had  been  injured  while  en- 
gaged in  interstate  commerce,  and  bis  complaint 
so|ight  a  recovery  under  Code  1907,  {  8910  (the 
state  Employers'  Liability  Act),  it  was  reversi- 
ble error  for  the  court  to  refuse  a  general  charge 
requested  by  defendant  as  to  recovery  on  that 
count,  since  the  federal  Employers'  LiabiUty 
Act  of  April  22, 1908  (35  Stat  66,  c.  149  [U.  S. 
Comp.  St  1913,  !§  8657-8665]),  has  superseded 
all  state  statutes  as  to  the  liability  of  employ- 
era  to  their  employes  engaged  in  interstate  com- 
merce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  §  5;   Dec.  Dig.  «=»&] 

Appeal  from  Circuit  Court,  Montgomery 
County;   W.  W.  Pearson,  Judge. 

Action  by  Will  Jones  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  def^idant  appeals.  Re- 
versed and  remanded. 

John  R.  Tyson  and  A.  H.  Arrlngton,  both 
of  Montgomery,  for  appellant  William  H.  & 
J.  B.  Thomas,  of  Montgomery,  for  appellee^ 

PELHAM,  P.  J.  After  the  original  (vlnlon 
In  this  case  was  rendered  (Atlantic  Coast 
Line  R.  R.  Co.  V.  Jones,  9  Ala.  App.  499,  63 
South.  693),  and  while  the  case  was  before 
the  Supreme  Court  on  writ  of  certiorari,  the 
Supreme  Court  of  the  United  States  rendered 
an  opinion  in  the  case  of  Seaboard  Air  Line 
R.  R.  Ca  V.  Horton,  233  U.  S.  ^2,  34  Sup. 
Ct  635,  58  L.  Ed.  1062,  finally  and  oonclasive- 
ly  holding  that  the  federal  Employers'  Uabil- 
Ity  Act  of  1908  takes  possession  of  the  field 
of  the  employers'  liability  to  emidoySs  a>- 
gaged  in  interstate  matters,  to  the  exclusion 
of  all  state  laws  covering  the  same  field. 
Following  that  holding,  and  applying  the 
rule  there  laid  down  to  this  case  when  before 
It  our  Supreme  Court  naturally  held  that 
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there  conld  be  no  recovery  based  on  the  state 
statute  In  cases  arising  under  and  governed 
exclusively  by  tbe  federal  statute  (Ex  parte 
Atlantic  Coast  line  R.  H.  Co.,  67  South.  256), 
and  tliat,  as  count  3^  of  the  plaintiff's  com- 
plaint was  drawn  and  sought  a  recovery  un- 
der the  state  statute  (Code,  i  3910),  it  was 
error,  requiring  a  reversal,  to  refuse  the  gen- 
eral charge  requested  by  the  defendant  as  to 
a  recovery  on  that  count.  It  follows  from 
what  we  have  said  that,  because  of  the  error 
of  the  trial  court  In  refusing  the  defendant's 
general  charge  on  count  3%  of  the  complaint, 
the  Judgment  of  that  court  must  be  reversed. 
Beveraed  and  remanded. 


(12  Ala.  App.  12S) 

FARBIOB  V.  STATE.    (No.  188.) 

(Court  of  Appeals  of  Alabama.    Jan.  14,  1015.) 

1.  WrTNESSEB   <8=>266%— CBOSS-EXAUHtATIOH 

— Besponsive  Answebs. 

It  is  not  error  to  refuse  to  exclude  an  an- 
swer of  a  state's  witness  responsive  to  a  ques- 
tion on  croBS-ezamination,  merely  because  ao 
cused  is  surprised  thereby,  and  is  a^cainst  bis 
interest. 

fEA.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f|  921,  922;    Dec.  Dig.  «S=>266%J 

2.  Cbhunai.  Law    «=»1120—Ai'pkal— Ques- 
tions Reviewable— Rkcokd. 

A  ruling  of  tbe  trial  court  excluding  from 
evidence  a  paper,'  not  set  out  in  the  bill  of  ex- 
ceptions, which  merely  recites  that  the  paper 
was  offered  by  accused  and  an  exception  reserv- 
ed to  its  exclnsion,  is  not  reviewable. 

[E^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2931-2937;  Dec  Dig.  «=» 
1120.] 

S.  CBiHiifAi.  Law  4=^696— Eviobnob— Opin- 
ion EVIDKNOK. 

It  is  not  error  to  refuse  to  strilce  out  the 
"testimony  of  a  witness  as  to  the  handwriting 
-of  accused"  that  he  was  not  familiar  enough 
with  the  handwriting  to  say  whether  a  signa- 
ture was  accused's  signature,  that  he  would  not 
testify  whether  the  signature  looked  like  the 
signature  of  accused,  where  accused  moved  to 
exclude  all  of  the  testimony  of  the  witness  as 
to  opinion  on  accused's  handwriting,  there  be- 
ing none. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  1639-1644;    Dec.  Dig.  <8=» 

4.  Cbiional  Law  4=>1j04S  —  Appeal  —  Rul- 
ings ON  Evidence. 

Admission  of  answer  responsive  to  an  ob- 
jectionable qnestion  not  objected  to  until  after 
answer  is  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  (3ent  Dig.  {{  2664,  2656;   Dec  Dig.  «s9 

-5.  Cbivihai.  Law  esi4S2—£!vinEN0E— Checks 

—Identification.   " 

Where  on  a  trial  for  the  theft  of  an  ani- 
mal sold  by  accused  to  a  third  person,  a  check 
given  by  the  third  person  in  payment  to  accused, 
who  indorsed  and  cashed  it  at  a  bank,  was  iden- 
tified, and  witnesses  testified  with  respect  to  it 
without  objection,  the  check  was  properly  re- 
■ceived  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1021 ;  Dec.  Dig.  <S=>432.] 


6.  CBtuiNAi.  Law  «=9ll41  — Appbal— Quas- 
noNS  Reviewable— Pbesuuptions. 

The  court  on  appeal  will  indulge  in  ta.vot 

of  the  ruling  of  the  trial  court  all  legitimate  and 

fair  presumptions. 
[Ed.    Note.— For    other    cases,   see    Criminal 

Law,    Cent   Dig.   »   3014.   3016,   3020,   3022, 

3028;    Dec  Dig.  <*=>1141.] 

Ai^)eal  from  City  Court  of  Montgomery; 
Armstead   Brown,   Judge. 

R.  E.  Farrior  was  convicted  of  grand  lar- 
ceny of  a  cow  sold  by  him  to  one  W.  Clark, 
and  appeals.     Affirmed. 

Mark  D.  Bralnard,  of  Montgomery,  for  ap- 
pellant R.  C.  Brlckell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  [1]  The  answer  of  the 
state's  witness  Johnson,  "Yes,  I  hoped  killed 
the  cow,"  seems  to  be  directly  responsive 
to  a  question  propounded  to  the  witness  by 
defendant's  counsel  on  cross-examination, 
and  the  court  cannot  be  put  in  error  for  re- 
fusing to  exclude  the  evidence  thus  elicited 
in  response  to  the  defendant's  cross-examina- 
tion of  the  witness,  although  tbe  answer  Is 
a  surprise  and  against  the  defendant's  in- 
terest If  the  answer  was  responsive  but  un- 
satisfactory, it  would  be  permitting  the  de- 
fendant to  speculate,  to  exclude  It  because 
it  was  not  what  he  expected  or  desired  as  an 
answer. 

[2]  The  imper  received  by  the  witness  Price 
Johnson  as  a  notice,  or  as  having  some  con- 
nection with  his  working  the  public  road  on 
some  particular  day,  is  not  set  out  in  the 
bill  of  exceptions.  Consequently,  we  are 
afforded  no  data  to  review  the  correctness 
of  the  ruling  of  the  trial  court  in  excluding 
this  paper,  which  the  bill  of  exceptions  re- 
cites was  offered  in  evidence  by  tbe  defend- 
ant, and  an  exception  reserved  to  the  ac- 
tion of  the  trial  court  in  excluding  it  The 
witness  is  shown  to  have  been  permitted  to 
testify  fully  as  to  the  particular  day,  tim6 
of  day,  etc,  when  he  was  summoned  to  work 
the  road. 

[3]  The  state's  witness  J.  N.  Norrls  Is  not 
shown  to  have  answered  the  questipns  of  the 
solicitor  as  to  his  (Norrls")  knowledge  and 
comparison  of  the  defendant's  signature  with 
tbe  paper  shown  him,  by  maldng  any  state- 
ment prejudicial  to  the  defendant's  inter- 
est The  substance  of  bis  answers  was:  "I 
am  not  familiar  with  his  signature  •  •  • 
I  am  not  familiar  enough  with  it  to  say." 
Then,  upon  being  further  asked  to  give  his 
"best  impression"  If  tbe  signature  shown 
him  looked  like  tbe  defendant's  signature,  tbe 
witness  stated  that  he  had  frequently  seen 
the  defendant's  signature,  "but  would  not 
testify"  whether  the  signature  shown  him 
looked  like  that  of  the  defendant.  The  de- 
fendant's motion  to  "exclude  all  of  the  testi- 
mony of  this  witness  in  regard  to  tbe  opin- 
ion of  tbe  vrltness  about  that  (the  check)  be- 
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lug  the  defendant's  handwriting"  was  proper- 
ly overruled  by  the  court,  and  the  expression 
of  the  trial  Judge  in  refusing  the  motion, 
"Tou  cannot  exclude  -what  he  did  not  testify," 
was  not  inapt,  and  is  lllustratlye  of  there 
being  no  erldencc  prejudicial  to  the  defend- 
ant on  this  matter  before  the  court  as  com- 
ing from  the  mouth  of  this  witness. 

[4]  The  bill  of  exceptions  afflrmatlrely 
shows  that  the  evidence  elicited  from  the 
state's  witness  W.  Clark  in  making  a  com- 
parison of  the  signatures  purporting  to  be 
those  of  the  defendant  on  the  different 
checks  shown  him  was  directly  responsive 
to  a  question  asked  the  witness  to  which 
no  objection  was  made.  The  bill  of  excep- 
tions recites,  in  this  connection,  that  "the  de- 
fendant objected  after  the  witness  had  an- 
swered the  question."  The  admission  of  an 
answer  responsive  to  an  objectionable  ques- 
tion not  objected  to  is  not  presented  for  re- 
view. Shaw  et  al.  v.  Cleveland,  5  Ala.  App. 
333,  S9  South.  534.  For  the  same  reason, 
that  part  of  the  evidence  of  George  Clark 
and  his  father,  W.  Clark,  with  respect  to  the 
purchase  by  them  of  another  animal  from  the 
defendant  previous  to  the  transaction  for 
which  the  defendant  was  being  prosecuted, 
cannot  be  reviewed ;  no  objection  being 
shown  to  have  been  made  to  the  questions 
before  they  were  answered  by  the  witnesses. 
See  Kirk  v.  State,  10  Ala.  App.  216,  65  South. 
195;  Allen  v.  State,  8  Ala.  App.  228,  62 
South.  971,  and  authorities  there  cited. 

[6,  6]  It  is  not  shown  what  check  was  of- 
fered and  admitted  In  evidence  against  the 
objection  of  the  defendant,  in  connection 
with  the  witness  Clark's  testimony.  Whether 
it  was  the  check  that  had  been  properly  iden- 
tified as  the  check  given  to  the  defendant  by 
the  witness  In  payment  for  the  animal  al- 
leged to  have  been  stolen,  and  which  the 
bank  cashier  testified  had  been  indorsed  and 
cashed  by  the  defendant,  or  some  other,  is 
not  made  to  appear.  The  check  shown  by  the 
state's  evidence  to  have  been  given  by  the 
witness  Clark  in  payment  for  the  animal  in 
question  to  the  defendant  and  indorsed  and 
cashed  at  the  bank  by  the  defendant,  had 
been  properly  identified  and  several  wit- 
nesses had  testified  with  respect  to  it  without 
objection.  On  such  a  state  of  the  evidence, 
the  check  was  relevant  and  material,  and 
the  preliminary  proof  necessary  to  Its  ad- 
mission had  been  made.  It  is  not  shown  by 
anything  contained  in  the  bill  of  exceptions 
to  have  been  offered  In  evidence  at  any  other 
stage  of  the  proceedings.  The  witness,  it 
appears,  was  shown  two  checks.  The  check 
offered  and  admitted  is  not  set  out  or 
described  in  any  way  to  inform  us  what 
check  it  was  that  the  court  admitted.  In 
such  a  condition  of  the  record,  it  is  not  to 
be  presumed  as  against  the  correctness  of  the 
trial  court's  ruling  that  error  was  committed. 
On  appeal  in  criminal  cases  all  legitimate 


and  fair  presumptions  will  be  indulged  in 
favor  of  the  ruling  of  the  lower  court 
Green's  Case,  73  Ala.  26;  Ryan's  Case,  100 
Ala.  105,  14  South.  766;  Garrett's  Case,  97 
Ala.  18,  14  South.  327.  In  this  connection, 
it  may  be  mentioned  iaferentlally  that  the 
bin  of  exceptions  does  not  purport  to  set  out 
all,  or  substantially  all,  of  the  evidence  or 
its  tendencies. 

We  have  examined  the  entire  transcript 
and  find  no  other  matter  tjresen ted,  or  sought 
to  be  presented,  meriting  discussion,  and 
nothing  authorizing  a  reversal  of  the  Judg- 
ment. 

Affirmed. 


<12  Ala.  App.  U9) 
BRANNON  T.  STATE.     (No.  676.) 

(Conrt  of  Appeals  of  Alabama.    Dec.  17,  1914. 
Rehearing  Denied  Jan.  12,  1915.) 

1.  CatMiNAL  Law  «=»5— PowTtB  to   Dkhiw 
Cbiuk — Keeper  or  Oaublino  House. 

It  is  within  the  power  of  the  Legislature 
to  make  guilty  of  vagrancy  persons  engaged 
in  unlawful  callings,  such  as  keeping  a  gambling 
house. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent.  Dig.  |$  3,  4;  Dec.  Dig.  <&=>5.] 

2.  Indictment   and    Ihtobmation    ^=>127— 
JoiNDEH   or   Counts— Vaobancy   Statut'b. 

Under  Code  1907,  {  7843,  defining  cerUin 
specific  offensea  as  vagrancy,  an  indictment  was 
good  which  joined  charges  under  different  sob- 
divisions  of  the  statute  in  separate  counts. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  if  401,  402;  Dec. 
Dig.  <S=»127.] 

3.  Indictuent   and    Infobuation    ^=3110— 
Joimdeb  of  Counts— VAUDrrr  of  Counts. 

Under  Code  1907,  I  7843,  subd.  11,  de- 
fining as  a  vagrant  one  who  is  a  keeper,  etc.,  of 
a  gambling  house,  where  a  count  of  an  indict- 
ment charged  the  offense  created  by  such  stat- 
ute in  its  words,  and  would  not  have  l>een  af- 
fected had  there  been  a  nol.  pros,  as  to  other 
counts,  the  count  was  good. 

[iijd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  289-294;  De& 
Dig.  <8=»110.] 

4.  CanaNAi.  Law  @=3ll37— iNvmcD  Erbob— 
Request  tob  Instbuotions. 

Where  defendant  requested  the  general 
charge  as  to  one  count  of  an  indictment  diarg- 
ing  vagrancy,  which  was  given,  he  could  not 
thereafter  assign  such  action  of  the  court  as 
reveraible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g{  3007-3010;  Dec.  Dig.  «=> 
1137.] 

5.  Vaobanct  «=33  —  Keeper  or  Oahbuno 
House- SurFiciENCT  of  Evidence. 

In  a  prosecution  for  vagrancy  by  keeping 
a  gaming  house,  evidence  held  sufacient  to  jus- 
tify a  finding  by  jury  that  defendant  bad  been 
a  keeper  of  a  such  a  house. 

[Ed.  Note.— For  other  cases,  see  Vagranc;, 
Cent  Dig.  S  3;   Dec.  Dig.  «=93.] 

Appeal  from  Criminal  Court,  Jefferson 
County;    S.  E.  Greene,  Judge. 

Jim  Brannon  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 
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AHea,  Bell  &  Sadler,  of  Birmlngbam,  tor 
appellant  R.  C.  Brlckell,  Atty.  Oen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  tor  the  State. 

PEIiHAM,  P.  J.  The  tourth  count  of  the 
Indictment  up<m  which  the  defendant  was 
convicted  Is  In  the  following  language: 

"The  erand  jury  of  aaid  connty  further  charge 
that,  before  the  finding  of  this  indictment,  Jim 
Brannon  was  a  keeper,  proprietor,  or  employ^ 
of  a  gambling  house,  against  the  peace  and 
dignitjT  of  the  state  of  Alabama." 

It  will  be  seen  that  this  count  was  framed 
as  coming  within  the  eleventh  of  the  13 
classes  of  persons  enumerated  by  the  statute 
la  Its  classlflcatlon  or  description  of  i>ersonB 
who  shall  be  deemed  to  be  vagrants.  Code, 
I  7843,  subd.  11. 

[1]  If  the  Legislature  can  make  an  act  of 
abandonment  and  failure  and  Inability  to 
contribute  to  the  supi)ort  of  the  family  va- 
grancy (Bonlo  V.  State,  49  Ala.  22),  or  the 
keeping  of  a  house  of  Ul  fame  or  a  common 
prostitute  without  honest  means  of  mainte- 
nance (Bz  parte  Blrchfield,  52  Ala.  877), 
there  would  seem  to  be  no  good  reason  for 
holding  that  It  could  not  define  kindred  acts 
leading  to  similar  nuisances  and  evils,  such 
as  keeping  a  gambling  house  or  professional 
gambling  or  begging,  as  vagrancy.  It  is  with- 
in the  power  of  the  Legislature  to  define  and 
deem  those  classes  of  persons  who  engage  in 
an  unlawful  calling,  as  gambling,  to  be  va- 
grants. Shreveport  v.  Bowen,  116  La.  522, 
40  South.  859;  Johnson  v.  State,  28  Tez. 
App.  562,  13  8.  W.  1005.  Statutes  which 
hare  classed  professional  gamblers  and  oth- 
ers of  that  class  as  vagrants  have  always 
been  upheld.  39  Cyc.  1111,  and  authorities 
dted  In  note  19. 

[2-4]  It  did  not  vitiate  the  indictment  that 
in  separate  counts  it  Joined  charges  under 
different  subdivisions  of  the  section  defining 
vagrancy.  The  sufllciency  of  the  count  up- 
on which  the  conviction  was  had  was  not  at- 
tached by  demurrer,  or  otherwise,  in  the 
trial  court  Issue  was  taken  on  it  without 
objection. '  It  was  a  good  count,  charging  the 
offense  created  by  the  statute  in  the  words 
of  the  statute  defining  it  (Traylor  v.  State, 
100  Ala.  142,  14  South.  634;  Jordan  v.  State, 
5  Ala.  App.  229,  59  South.  710i  and  cases 
there  cited),  and  would  not  have  been  affect- 
ed had  there  been  a  noL  pros,  as  to  the  oth- 
«r  counts  (Wooster  v.  State,  55  Ala.  217),  or 
If,  as  in  this  case,  the  court  gave  the  gener- 
al charge  as  to  certain  of  the  other  counts. 
It  is  true  one  of  the  counts  on  which  the 
court  gave  the  general  charge  is  in  the  gen- 
«ral  form  for  vagrancy  prescribed  by  the 
Code,  but  that  would  not  affect  the  fourth 
<Munt,  which  was  a  good  count  more  spe- 
dflcally  designating  and  particularizing  the 
charge  against  the  defendant  and  informing 
him  of  th^  exact  subdivision  of  the  statute 
-enumerating  the  classes  of  i)ersons  described 
as  vagrants,  under  which  he  was  being  pros- 


ecuted. Of  course  the  defendant  could  have 
been  prosecuted  and  convicted  of  vagrancy 
under  the  count  charging  the  defendant  with 
vagrancy  in  the  general  form  laid  down  tu 
the  statute,  and  it  could  even  be  said  that 
the  court  assumed  an  inconsistent  attitude 
in  giving  the  general  charge  as  to  this  count 
and  submitting  the  fourth  count  to  the  Jury. 
But  this  action  of  the  court  was  invited  at 
the  Instance  of  the  defendant  by  a  request  in 
writing,  and  he  cannot  thus  invite  action 
of  the  court  favorable  to  himself,  though  er- 
roneous, and  then  complain  of  it  as  prejudi- 
cial and  take  advantage  of  the  ruling  of  the 
court  in  the  defendant's  favor,  made  at  the 
defendant's  request  And  make  It  a  basis  for 
a  contention  that  the  court's  ruling  consti- 
tutes reversible  error  as  against  the  defend- 
ant A  defendant  cannot  be  heard  to  com- 
plain at  the  action  of  the  court  which  was 
superinduced  by  him.  Lucas  v.  State,  144 
Ala.  63,  39  South.  821,  3  L.  B.  A  (N.  S.)  412. 
The  action,  though  erroneous.  Is  not  avail- 
able to  the  party  Invoking  It  W.  U.  TeL 
Co.  v.  Grlfilth,  161  Ala.  24i;  60  South.  91. 

[I]  As  we  read  the  evidence  set  out  in  the 
bill  of  exceptions,  counsel  for  appellant  are 
mistaken  in  the  assertion  contained  in  brief 
and  argument  that  "there  was  not  the  slight- 
est evidence  of  proprietorship  or  employment 
in  any  of  the  gambling  houses  referred  to." 
The  state's  witness  Dailey  testified  that  he 
"understood"  that  the  defendant  Brannon, 
was  Interested  In  the  Saratoga  Hotel  "while 
the  same  was  In  operation,"  and  was  one 
of  the  proprietors  of  the  hotel.  There  is 
ample  evidence  to  support  a  finding  that 
this  hotel,  "while  in  operation,"  was  being 
operated  as,  and  in  conection  with,  a  gam- 
bling house.  The  state's  witness  Eagan  tes- 
tified on  cross-examination  by  defendant's 
counsel  that  he  (witness)  knew  that  the  de- 
fendant was  "Interested  In"  the  Saratoga 
Hotel  and  in  the  Burton  Hotel.  The  defend- 
ant himself  testified  that  he  was  at  one  time 
one  of  the  proprietors  of  the  Saratoga  Hotel, 
and  also  had  "acquired  an  interest  in  the 
Burton  Hotel  Company,"  and  that  on  one  oc- 
casion he  had  been  arrested  for  gaming  In 
the  Saratoga  HoteL  There  was  abundant 
evidence  affording  an  Inference  that  these 
hotels  were  run  as  gambling  houses,  fre- 
quented by  men  known  as  gamblers,  and  that 
the  defendant  was  a  frequenter  of  these  and 
other  resorts  reputed  to  be  gambling  placea 
There  was  no  evidence  introduced  having  a 
tendency  to  show  to  the  contrary,  or  that 
these  resorts  or  hotels  were  operated  in  the 
interests  of  a  legitimate  hotel  or  other  busi- 
ness. It  seems  to  us  that  the  evidence  af- 
forded a  basis  for  an  Inference,  as  found 
by  the  jury,  that  the  defendant  was  a  keep- 
er, proprietor,  or  employ^  of  a  gambling 
house. 

No  reversible  error  is  shown  by  the  reqord. 

A£Srmed. 
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VANCTB    T.    JACKSONVILLE    REAI/TT    & 
MORTGAGE  CO. 

(Supreme  Court  of  Florida.    Jan.  21. 1915.) 

(ByXlahui  ly  the  Court.) 

L  Husband  and  Wife  ®=»80— Contbaot  bt 

Married  WoBtAN— Return  of  Monet  Paid 

— Enforcement. 

Although  a  contract  made  by  a  married 
woman  may  not  be  specifically  enforced  against 
her  by  reason  of  the  fact  that  such  contract  was 
not  executed  or  acknowledged  by  her  in  accord- 
ance with  the  8tatutoi7  requirements,  such  fact 
does  not  make  the  contract  void,  but  ujwn  a  suf- 
ficient showing,  in  proper  proceedings  instituted 
for  that  purpose,  the  money  paid  to  such  married 
woman  upon  such  contract  may  be  required  to 
be  returned  or  decreed  to  be  a  Uen  upon  her 
property. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  {(  327-330;  Dec  Dig.  <8i=»80.] 
2.  EquiTT  <g=>232— Bill— Demurrer. 

A  demurrer  to  the  whole  bill  should  be  over- 
ruled, if  the  bill  makes  any  case  for  equitable 
relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  i  508 ;   Dec.  Dig.  <^=>232.] 

Appeal  from  Circuit  Court,  Duval  County; 
Daniel  A.  Simmons,  Judge. 

Suit  by  the  Jacksonville  Realty  &  Mort- 
gage Company,  a  corporation,  against  Mary 

B.  Vance.  From  decree  for  complainant,  de- 
fendant appeals.     Affirmed. 

On  the  12th  day  of  March,  1913,  Jackson- 
ville Development  Company,  a  corporation, 
as  complainant,  filed  its  bill  in  chancery 
against  Mary  B.  Vance  and  her  husband,  S. 

C.  Vance,  and  Mrs.  H.  C.  Merrltt,  as  defend- 
ants, which  bUl,  omitting  the  caption,  is  as 
follows: 

"Tour  orator,  Jacksonville  Development  Com- 
pany, a  corporation  organized  and  existing  un- 
der the  laws  of  the  state  of  Florida,  complain- 
ant, brinn  this  its  bill  of  complaint  against 
Mary  B.  Vance  and  her  husband,  S.  C.  Vance, 
of  Duval  county,  Florida,  and  Mn.  H.  C.  Mer- 
ritt,  of  Duval  county,  Florida,  defendants,  and 
thereupon  your  orator  complains  and  says: 

"(1)  That  the  defendant  Mary  B.  Vance  was, 
on  the  30th  day  of  April,  1912,  and  still  is,  a 
married  woman,  the  wife  of  the  defendant  S. 
C.  Vance;  that  on  said  date,  and  at  all  times 
•ince  then,  the  said  defendant  Mary  B.  Vance 
was  the  owner,  as  her  separate  property  and 
estate,  of  the  following  described  real  estate, 
to  wit,  lots  2,  3,  and  8  in  block  10,  Riverside,  a 
suburb  of  the  city  of  Jacksonville,  Duval  coun- 
ty, Florida ;  that  on  said  date  the  said  Mary  B. 
Vance  and  her  husband,  S.  C.  Vance,  executed 
nnto  your  orator  a  written  agreement  for  the 
purchase  of  said  real  estate,  copy  of  said  agree- 
ment being  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  hereof:  that  upon  the  exe- 
cution of  said  agreement  (Exhibit  A)  your  ora- 
tor paid  to  the  said  Mary  B.  Vance  the  sum  of 
$500  on  account  of  the  purchase  price  of  said 
property,  as  provided  in  and  by  said  agreement 
(Exhibit  A) ;  that,  by  the  payment  to  and  receipt 
by  the  said  Mary  B.  Vance  of  the  said  $500  as 
aforesaid,  the  separate  property  and  estate  of 
the  said  Mary  B.  Vance  was  thereby  benefited 
and  enhanced  and  augmented  to  the  extent  of 
the  said  $500. 

"(%  And  your  orator  would  further  show  that 
thereafter  the  said  Mary  B.  Vance  declined  to 
carry  out  said  agreement  (Exhibit  A),  although 
your  orator  was  ready,  willing,  and  at  divers 


times  offered  to  perform  all  things  on  its  part 
to  be  done  and  performed  under  said  agreement; 
that  the  said  Mary  B.  Vance  declined  to  execute 
unto  your  orator  a  deed  for  said  property,  in  ac- 
cordance with  said  agreement  (Exhibit  A),  and 
also  retained  the  said  $500  and  refused  to  pay 
the  same  back  to  your  orator ;  that  your  orator 
filed  a  bill  for  specific  performance  in  the  circuit 
court  of  Duval  county,  Florida,  against  the  said 
Mary  B.  Vance  and  husband,  seeking  the  spe- 
cific performance  of  said  agreement  and  seeking 
to  compel  said  Mary  B.  Vance  and  husband  to- 
execute  to  your  orator  a  deed  to  said  property 
in  accordance  with  terms  of  said  agreement 
(Exhibit  A) ;  that  said  defendant  Mary  B. 
Vance,  through  her  attorney,  filed  a  demnrrer 
to  said  bill  of  complaint  and  Insisted  thereby 
that  the  relief  sought  by  said  bill  could  not  be 
obtained  because  said  bill  and  copy  of  said 
agreement  (Exhibit  A)  did  not  show  that  execu- 
tion of  said  agreement  was  acknowledged  by  the 
said  Mary  B.  Vance  with  separate  examination ; 
that  on  account  of  there  having  been  no  sepa- 
rate examination  of  the  said  Mary  B.  Vance  as 
to  the  execution  of  said  agreement  (Exhibit  A), 
your  orator  was  unable  to  enforce  specific  per- 
formance of  the  same. 

"(3)  And  your  orator  would  further  show  that 
the  defendant  Mrs.  H.  C.  Merritt  is  a  widow 
and  holds  two  mortgages  upon  the  property  de- 
scribed as  aforesaid — one  mortgage  for  the  sum 
of  $10,000,  dated  August  28th,  1911,  recorded 
in  Mortgage  Book  42,  paee  398,  records  of  Du- 
val county ;  also  a  mortgage  in  the  sum  of  $2,- 
500,  dated  February  28th,  1912,  recorded  in 
Mortgage  Book  57,  page  95,  Public  Records  Du- 
val county,  Florida ;  that  the  liens  created  by  said 
mortgages  and  held  by  Uie  defendant  Mrs.  H. 
C.  Merritt  are  superior  in  dimity  to  the  claim 
of  your  orator  against  the  said  separate  estate 
of  the  defendant  Mary  B.  Vance. 

"Forasmuch,  therefore,  as  your  orator  i» 
without  remedy,  save  in  a  court  of  equity,  where 
such  things  are  remedied,  your  orator  prays 
that  said  defendants  may  be  required  to  answer 
this  bill  of  complaint,  but  not  under  oath,  ai}- 
swer  under  oath  being  hereby  waived  as  par- 
ticularly as  if  interrogated  thereto,  and  your 
orator  further  prays  that  an  account  be  taken 
under  the  direction  of  this  court,  to  answer  the 
amount  due  from  the  defendants  Mary  B.  Vance 
and  husband,  to  your  orator,  and  that  the  said 
Mary  B.  Vance  be  directed  to  pay  such  amount 
within  a  day  short,  and  in  default  thereof  that 
the  said  property,  to  wit,  lots  2,  3,  and  8  in 
block  10,  Riverside,  a  part  of  the  city  of  Jack- 
sonville, Duval  county,  Florida,  may  be  sold  un- 
der the  order  and  direction  of  this  court,  subject 
to  the  mortgages  hereinbefore  described,  to  sat- 
isfy such  sum  as  may  be  found  to  be  due  to 
your  orator  upon  the  taking  of  an  account  afore- 
said. 

"And  that  your  honor  will  grant  unto  your 
orator  such  other  and  further  general  relief  as- 
equity  may  require  and  to  your  honor  may  seem 
meet. 

"And  may  your  honor  grant  unto  your  orator 
the  state's  most  gracious  writ  of  subpoena  di- 
rected to  the  defendants,  Mary  B.  Vance  and 
S.  C.  Vance,  her  husband,  of  Duval  county, 
Florida,  and  Mrs.  H.  C.  Merritt,  of  Duval  coun- 
ty, Florida,  returnable  according  to  law  and  the 
course  of  this  honorable  court  and  your  orator 
will  ever  pray." 

Exhibit  A,  referred  to  in  the  bill,  attached 
thereto  and  made  a  part  thereof,  is  as  fol- 
lows: 

"JacksonviUe,  Florida,  Apr.  30th,  1912. 

"Received  of  the  Jacksonville  Development 
Company,  $500  part  payment  on  lots  2,  3,  and  8. 
in  block  10,  Riverside.  Total  purchase  price  to 
be  $25,000  and  the  purchaser  to  move  the  pres- 
ent house  of  the  seller,  now  located  on  lot  2  to- 
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lot  7  in  the  game  block.  Balance  of  parchase 
price  to  be  paid  in  cash  aa  soon  as  the  title  pa- 
pers been  passed  on  and  approved  by  the  buyer's 
attorney,  except  the  existing  mortgage  of  $12,- 
600  and  accrued  interest  to  date,  which  mort- 
gage the  purchaser  agrees  to  assume  and  p&y. 
Taxes  for  1812  to  be  paid  by  purchaser.  The 
teller  to  settle  all  other  incumbrances  and  liens 
with  the  exception  of  the  Riverside  avenue 
paving  bill.  Mary   B.    Yanc«u 

"8.  C.  Vance. 

"Subscribed  and  sworn  to  before  me  this  80th 
day  of  April,  1912.       Richard  W.  Lyman, 

"Notary  Public,  State  of  Florida,  at  Large. 

■'My  commission  expires  Ang.  29tb,  1914.'' 

To  this  bill  Mary  B.  Vance  and  her  has- 
band,  &  (X  Vance,  Interposed  the  following 
demurrer: 

"These  defendants  jointly  and  severally  demur 
to  the  said  bill  of  complaint  and  for  canses  of 
demurrer  show: 

"(1)  That  the  complainant  has  not  in  and  by 
its  bill  made  or  stated  such  a  cause  aa  entitled 
It  in  a  court  of  equity  to  any  discovery  or  re- 
lief from  or  against  these  defendants  or  either 
of  them,  touching  the  matters  contained  in  raid 
bill  or  any  such  matters. 

"(2)  The  bill  of  complaint  does  not  show  that 
the  five  hundred  dollars  ($500),  the  subject- 
matter  of  said  bill,  inured  to  the  benefit  of  the 
separate  estate  of  Mrs.  Mary  B.  Vance,  or  in 
any  way  gave  her  separate  estate  any  benefit  or 
advantage. 

"(3)  The  allegations  of  the  bill  do  not  show 
in  what  way  the  separate  estate  of  Mrs.  Mary 
B.  Vance  was  'benefited,  <mhanced  and  aag- 
mented.' 

"(4)  The  contract,  being  unenforceable  for  spe- 
cific performance,  is  unenforceable  for  all  pur- 
poses. 

.  "(6)  The  bill  of  complaint  does  not  present 
such  an  obligation  of  a  married  woman  aa  the 
Constitution  authorizes  a  court  of  equity  to  deal 
with  and  enforce. 

"Wherefore  Uiese  defendants  demur  to  the 
■aid  bill  and  all  the  matters  and  things  therein 
contained,  and  pray  the  judgment  of  this  honor- 
able court  whether  they  or  either  of  them  shall 
be  compelled  to  make  any  further  or  other  an- 
swer thereto,  and  pray  to  be  dismissed,  with 
their  reasonable  costs  in  behalf  sustained." 

This  demurrer  was  overruled,  and  Buboe- 
qnently  anch  two  defendants  filed  the  follow- 
ing answer: 

"These  defendants  reserving  to  themselves  all 
right  of  exception  to  the  said  bill  of  complaint, 
for  answer  thereunto  say: 

"(1)  That  they  admit  the  first  paragraph  of 
the  bill  of  complaint  to  be  true  aa  therein  stat- 
ed, except  wherein  it  is  alleged  that  by  the  pay- 
ment of  and  receipt  by  the  said  Mary  B.  Vance 
of  said  five  handled  dollars,  the  separate  prop- 
erty and  estate  of  Mary  B.  Vance  was  thereby 
benefited,  enhanced,  and  augmented  to  the  ex- 
tent of  the  said  five  hundred  dollars,  and  specific- 
ally deny  that  the  payment  of  said  mcmey  in 
any  way  benefited  or  enhanced  or  augmented 
the  separate  estate  of  the  said  Mary  B.  Vance. 

"(2)  Aa  to  the  second  paragraph  of  said  bill  of 
complaint  the  defendants  deny  that  Mary  B. 
Vance  declined  to  carry  out  said  agreement  (Ex- 
hibit A)  to  the  bill  of  complaint,  and  to  execute 
a  deed  to  said  property  in  accordance  with  said 
agreement  (Exhibit  A),  and  deny  that  the  com- 
plainant was  ready  and  willing  and  at  divers 
times  offered  to  perform  all  things  on  its  part 
to  be  performed  under  said  agreement,  but  ad- 
mits that  Mary  B.  Vance  retained  the  five  hun- 
dred dollars  and  refused  to  pay  the  same  back, 
and  avers  that  the  facts  in  regard  thereto  are 
U  hereinafter  set  forth,  and  admits  that  a  bUl 
for  specific  performance  was  filed  by  the  com- 
plainant against  the  defendants,  and  that  a  de- 


murrer was  interposed  to  said  bill  of  complalnL 
aa  alleged  in  said  second  paragraph  of  the  bill 
of  complaint 

"(3)  As  to  the  third  paragraph  of  complain- 
ant's bill  of  complaint,  these  defendants  admit 
same  to  be  true,  as  therein  stated. 

"And  for  a  further  answer  upon  the  part  of 
the  defendants  thereto  Uiese  defendants  say  that 
Mary  B.  Vance  never  at  any  time  refused  or 
dedmed  to  carry  out  said  contract  as  set  forth 
in  said  Exhibit  A,  attached  to  the  bill  of  com- 
plaint, and  avers  that,  as  a  part  of  said  con- 
tract, it  was  provided  that  the  Jacksonville  De- 
velopment Ck>mpany  was  to  move  the  house  of 
these  defendants  located  on  lot  two  (2)  to  lot 
seven  (7)  in  the  same  block,  and  the  balance  of 
the  pnce,  other  than  the  five  hundred  dollars 
in  cash,  was  to  be  paid  as  soon  as  the  papers 
bad  been  passed  upon  and  approved  by  the  at- 
torney for  the  complainant,  and  that  although  a 
reasonable  time  has  elapsed  for  the  complain- 
ant to  have  the  papers  passed  upon  by  the  at- 
torneys, and  to  remove  the  bouse  provided  in 
said  contract,  the  complainant  wholly  failed  to 
perform  its  part  of  the  contract  to  be  kept  and 
performed,  in  that  complainant  never  at  any 
time  made  any  effort  to  or  take  any  step  to- 
wards the  looking  to  the  removal  of  the  honse 
of  these  defendants  from  lot  two  to  lot  seven 
in  the  same  block,  or  to  make  any  removal 
thereof  at  all,  and  never  at  any  time  prepared 
or  took  any  steps  towards  preparing  or  making 
any  foundation  on  defendant's  lot  seven  for  the 
removal  of  the  house  of  these  defendants  from 
lot  two ;  and  these  defendants  did  not  offer  any 
objection  to  or  do  anything  of  any  kind  or 
character  whatsoever  to  prevent  said  complain- 
ants from  removing  said  house,  as  was  provided 
for  complainant  to  do,  and  which  was  a  con- 
dition precedent  to  be  performed  by  the  com- 
plainant before  a  deed  could  be  demanded  of 
these  defendants  or  before  the  defendants  were 
obliged  or  called  upon  under  the  contract  to 
execute  a  deed:  and  these  defendants  further 
aver  that  complainant  never  at  any  time  ten- 
dered to  these  defendants  the  $12,5(X)  provided 
to  be  paid  by  the  complainant  to  these  defend- 
ants before  defendants  were  to  be  called  upon 
to  execute  a  deed,  nor  did  any  one  in  behalf  of 
the  complainant  offer  to  pay  by  tendering  said 
money  or  any  part  thereof,  and  that  the  pay- 
ment thereof  or  a  tender  of  said  $12,500  was  a 
condition  precedent  to  be  performed  by  the 
complainant  before  the  complainant  would  be 
entitled  to  demand  a  deed  or  the  repayment 
of  the  said  $600  by  the  defendants. 

"And  these  defendants,  further  answering,  say 
that  they  have  neyer  been  called  upon  by  the 
complainant  with  the  money  in  hand  or  with- 
out the  money  in  hand,  or  with  check  in  han^ 
to  pay  the  balance  of  the  purchase  money,  $12,- 
500,  and  a  deed  demanded. 

"And  these  defendants,  further  answering, 
say  that,  the  complainant  never  having  placed 
itself  in  a  position  to  demand  or  recdve  a 
deed  by  a  performance  of  the  contract  made  a 
basis  of  the  bill  of  complaint  herein,  it  has  no 
equity  to  Insist  upon  the  repayment  of  the  $500 
so  paid  on  account  of  the  purchase  of  said  prop- 
erty, and  no  right  to  require  the  repayment  by 
the  said  Mary  B.  Vance  of  said  $500,  and  is  not 
entitled  to  a  lien  upon  lots  two,  three,  and  eight 
in  block  seven  for  said  money  or  any  part  there- 
of or  to  an  order  that  same  may  be  sold  as  pray- 
ed in  the  bill. 

"And  these  defendants,  further  answering,  de- 
ny that  complainant  Is  entitled  to  the  relief,  or 
any  part  thereof,  prayed  in  said  bill  of  com- 
plaint demanded,  and  pray  the  same  advantage 
of  this  answer  as  if  they  had  pleaded  or  de- 
murred to  said  bill  of  complaint,  and  pray  to  be 
dismissed  with  their  reasonable  costs  in  this  be- 
half most  wrongfully  sustained." 

A  suggestion  was  filed  as  to  the  change  of 
the  corporate  name  of  the  complainant  from 
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jACksonvlUe  Derelopment  Company  to  Jack- 
sonville Realty  &  Mortgage  Company,  and 
also  of  the  death  of  S.  C.  Vance,  and  an  or- 
der was  made  that  the  cause  proceed  in  the 
name  of  Jacksonville  Realty  &  Mortgage 
Company  as  complainant  and  against  Mary 
B.  Vance  and  Mrs.  H.  C.  Merritt  as  defend- 
ants. 

A  replication  was  filed  to  the  akiswer  of 
Mary  B.  Vance  and  S.  C.  Vance,  her  hus- 
band, and  a  special  examiner  was  appointed 
to  take  the  testimony  In  the  canse.  The 
cause  came  on  for  a  final  hearing,  and  the 
following  decree  was  rendered: 

"This  cause  came  on  this  day  for  final  hearing 
upon  the  pleadings  and  upon  the  evidence  tak- 
en before  the  special  examiner  appointed  in 
said  cause;  and  the  same  having  been  duly 
submitted  by  counsel  for  said  parties,  and  the 
court  being  fully  advised  in  the  premisea,  the 
court  finds  as  follows*. 

"First.  That  the  equities  generally  as  set 
forth  in  the  bill  of  complaint  are  with  the  com- 
plainant. 

"Second.  That  on  March  12,  1913,  when  said 
hill  of  complaint  was  filed,  the  defendant  Mary 
B.  Vance  was  a  married  woman,  and  owned  as 
her  separate  property  lots  2,  3,  and  8  in  block 
10,  Riverside,  a  suburb  of  the  city  of  Jackson- 
ville, Florida. 

"Third.  That  on  April  30,  1912,  the  said  Mary 
B.  Vance  and  her  husband  then  living  ezecnted 
a  contract  for  the  sale  of  said  property  to 
the  complainant,  and  on  said  date  the  said 
Mary  B.  Vance  received  from  the  complainant 
the  sum  of  five  hundred  dollars  on  account  of 
tbepurchase  price  of  said  property. 

"Fourth.  That  afterwards  the  said  Mary  B. 
Vance  repudiated  said  agreement  and  refused 
to  make  conveyance  of  said  property  as  there- 
in provided,  but  that  she  has  retained  the  said 
sum  of  money,  and  that  the  same  has  been  of 
benefit  to  her  separate  estate,  and  that  the 
same  is  a  proper  charge  on  behalf  of  the  com- 
plainant against  the  above-described  property. 

"Fifth.  That  the  amount  due  by  the  said 
Mary  B.  Vance  to  the  complainant  is  the  said 
sum  of  five  hundred  dollars,  with  eight  per  cent 
interest  thereon  since  April  30,  1912,  making 
a  total  to  this  date  of  $5!)5.2S. 

"It  is  therefore  considered,  ordered,  and  de- 
creed that  the  defendant  Mary  B.  Vance  pay  to 
the  complainant,  within  ten  days  from  the  date 
of  this  decree,  the  said  sum  of  five  hundred  nine- 
ty-five *°/ioo  dollars  and  also  the  costs  of  this 
suit,  to  be  computed  and  taxed  by  the  clerk  of 
this  court. 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed that,  in  default  of  payment  as  aforesaid, 
then  and  in  that  case  the  said  premises,  to  wit, 
lots  2,  3.  and  8  in  block  10,  Riverside,  a  sub- 
urb of  tne  city  of  Jacksonville,  Uuval  county, 
Florida,  be  sold  at  public  outcry  for  cash  m 
hand  paid  to  the  highest  bidder  at  the  court- 
house door  in  Jacksonville,  Duval  county,  Flor- 
ida, during  legal  hours  of  sale;  that,  should  it 
become  necessary  to  make  sale  of  such  property 
as  aforesaid,  a  special  master  in  chancery  may, 
upon  application  of  the  complainant,  be  ap- 
pointed to  make  public  sale  thereof  apon  audi 
terms  as  the  court  may  direct 

"And  it  is  farther  ordered  and  decreed  that  in 
the  event  of  failure  on  the  part  of  said  defend- 
ant to  pay  the  sums  of  money  hereinbefore  set 
forth,  and  upon  sale  of  said  premises  as  herein 
decreed,  then  the  said  defendant  Mary  B. 
Vance,  and  all  persons  claiming  through  or  un- 
der her  since  the  commencpracnt  of  this  suit,  be 
and  tiiey  are  hereby  forever  barred  and  fore- 
closed from  all  equity  of  redemption  and  claim 
of,  in.  and  to  said  charged  premises  or  any 
part  thereof.  | 


"Done  and  ordered  at  chambers  in  Jackson- 
ville, Florida,  this  the  19th  day  of  September, 
1914.  Daniel  A.  Simmons,  Judge." 

From  this  decree  Mary  B.  Vance  bas  eD- 
tered  her  appeaL 

J.  E.  &  Julian  Hartrldge,  of  Jacksonville, 
for  appellant  Thomas  B.  Adams,  of  Jadc- 
sonville,  for  appellee. 

SHACKLEFORD,  J.  (after  stating  the 
facts  as  above).  [1,2]  The  first  assignment 
which  is  mainly  relied  upon  for  a  reversal 
of  the  decree  questions  the  correctness  of 
the  order  overruling  the  demurrer  interpos- 
ed to  the  bilL  It  is  strenuously  contended 
that,  as  it  plainly  appears  from  the  l>iU,  the 
contract  could  not  be  specifically  enforced 
against  Mrs.  Vance,  by  reason  of  her  cov- 
erture, therefore  the  bill  is  without  equity. 
In  other  words,  as  the  appellant  contends, 
"the  contract,  being  unenforceable  for  spe- 
dflc  performance,  is  unenforceable  for  ail 
purposes."  We  had  occasion  to  touch  upon 
this  principle  In  Slilelds  v.  Ensign,  67  South. 
140,  decided  here  at  the  last  term,  wherein 
we  held: 

"That  the  statute  does  not  make  the  written 
agreements  of  a  married  woman,  otherwise  ex- 
ecuted, at>solutely  void  and  nonchargeable  upon 
her  estate,  but  merely  that  they  shall  not  bt 
specifically  enforced — a  much  higher  equity  than 
the  mere  charging  for  a  breach  of  contract." 

See  our  discussion  in  that  opinion. 

We  would  also  refer  to  the  following  cases 
as  holding  in  effect  that,  although  a  contract 
made  by  a  married  woman  may  not  be  spe- 
cifically enforced  against  her  by  reason  of 
the  fact  that  such  contract  was  not  executed 
or  acknowledged  in  accordance  with  the 
statutory  requirements,  such  fact  does  not 
make  the  contract  void,  but  npon  a  sufficient 
showing  in  proper  proceedings  instituted  for 
that  purpose  the  money  paid  to  such  married 
woman  upon  such  contract  may  be  required 
to  be  returned  or  decreed  to  be  a  lien  npon 
her  property.  Pierson  v.  Lum,  25  N.  J.  Kq. 
390 ;  Moore  v.  Llgon,  22  W.  Va.  292 ;  Bums 
T.  McGregor,  90  N.  C.  222.  As  was  well  said 
in  the  last-cited  case  on  page  225  of  90  N.  C: 

"The  wife  may,  under  an  engagement  not 
legally  binding  upon  her,  refuse  to  pay  her  debt, 
but,  if  she  does  so,  she  cannot  keep  the  prop- 
erty for  which  the  debt  was  contracted.  It 
would  contravene  the  plainest  principles  of  jus- 
tice to  allow  a  married  woman  to  get  possession 
of  property  under  an  engagement  not  binding 
upon  her,  and  let  her  repudiate  her  contract 
and  keep  the  property.  She  must  observe  and 
keep  her  engagement,  or  else  return  the  prop- 
erty ;  if  she  will  not,  the  creditor  may  parsue 
and  recover  it  by  proper  action  in  her  hands." 

This  is  in  line  with  the  intimation  in 
Shields  V.  Ensign,  supra,  as  also  in  Goss  v. 
Furman,  21  Fla.  406.  See,  also,  the  discus- 
sion in  Equitable  Building  ft  Loan  Associa- 
tion V.  King,  48  Fla.  252,  37  South.  181. 

We  do  not  think  that  there  is  any  merit  in 
the  contention  of  the  appellant  that  the  bill 
fails  to  show  that  the  $500  paid  by  the  ap- 
pellee to  Mrs.  Vance  as  part  of  the  purchase 
price  for  the  land  described  inured  to  the 
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benefit  of  her  separate  estate.  The  bill  di- 
rectly alleges  the  payment  of  snch  amonnt 
to  Mrs.  Vance  for  such  purpose,  and  the  de-' 
murrer  admits  that  such  allegation  is  true. 
We  are  clear  that  the  bill  has  equity  In  it ; 
therefore  the  demurrer  Interposed  thereto 
was  properly  overruled.  See  Boyd  v.  Qos- 
ser,  67  South.  89,  decided  here  at  the  last 
term. 

The  other  assignments  are  based  upon  the 
final  decree  and  call  for  no  extended  discus- 
sion. We  think  that  the  proofs  adduced  by 
the  complainant  sustained  the  allegations  of 
the  bill  and  warranted  the  circuit  Judge  In 
finding  that  the  equities  were  with  the  com- 
plainant 

Tbe  decree  will  be  affirmed. 

TAYLOR,  O.  J.,  and  COOKRELL,  WHIT- 
FIELD, and  ELLIS,  JJ.,  concur. 


(8>  ful  lat) 

CAMPBELL  ▼.  MAULU 
(Sapieme  Court  of  Florida.    Feb.  8,  191B.) 

(Syttabiu  ly  the  Court.) 

IifJtTNc-noN  <&=>5&— Bbiach  of  Conteact. 

Even  though  the  terms  of  a  contract  for 
the  sale  of  patent  rights  may  be  regarded  as 
reasonable  and  proper  for  the  protection  of  the 

Barchaser  and  not  violatiTe  of  public  policy,  yet 
'  no  breach  warranting  an  injunction  and  ac- 
counting is  shown,  such  equitable  relief  is  prop- 
erly denied. 

[E^  Note.— For  other  cases,  see  Injunction. 
Cent.  Dig.  {{  U4-116,  128;  Dec.  Dig.  «=>59.] 

Appeal  from  Circuit  Court,  Duval  County; 
Oeo.  Cauper  Olbbs,  Judge. 

Bill  by  J.  P.  Campbell  against  Edwin  N. 
MauIL  From  decree  for  defendant,  complain- 
ant appeals.    Affirmed. 

Marks,  Marks  &  Holt,  of  Jacksonville,  for 
appellant.  F.  M.  Durrance,  of  Jacksonville, 
for  appellee. 

WHITFIELD,  J.  On  a  bill  of  complaint 
alleging  the  breach  of  a  contract  not  to  man- 
ufactture,  sell,  deal  in,  or  handle  fruit  pack- 
ing house  equipment  or  machinery  for  a  peri- 
od of  five  years,  a  temporary  restraining  or- 
der was  granted.  Subsequently  the  order  was 
dissolved,  and  a  demurrer  to  the  bill  of  com- 
plaint was  sustained.  The  complainant  ap- 
pealed. 

The  contract  provides  for  the  sale  to  J.  P. 
Campbell,  a  manufacturer,  for  stated  consid- 
erations, certain  machinery,  certain  patents 
and  "patentable  ideas,"  relating  to  certain 
"packing  house  machinery  and  equipment." 
Tbe  contract  also  provided  that  Maull  "will 
not  directly,  indirectly,  solely,  or  Jointly  as 
principal,  agent,  manager,  or  otherwise,  be 
concerned  or  interested  In  the  manufacture, 
•ale  or  otherwise  dealing  in  or  handling  of 
fruit  pacldng  house  equipment  or  machinery 
nor  permit  my  name  to  be  used  in  connection 
with  such  business  for  a  period  of  five  (5) 


years."  It  is  alleged  that  Maull  has  violated 
the  contract  "by  building,  constructing,  re- 
pairing or  otherwise  working  upon  a  drier 
and  sizer  in"  a  stated  packing  house;  and 
"by  building  •  •  •  certain  other  fruit 
packing  house  equipment  or  machinery"  at  a 
stated  packing  house,  "  *  *  •  and  in 
furnishing  or  supplying,  for  tbe  operation  of 
said  machinery,  a  certain  gasoline  engine," 
and  by  disposing  of  a  "fruit  packing  house 
equipment  or  machinery  or  part  thereof,"  in 
violation  of  a  provision  of  the  contract  under 
which  the  same  was  sold  to  Maull  by  Camp- 
beU. 

Assuming  that  the  terms  of  the  contract 
made  by  Maull  in  connection  with  the  sale  of 
patent  rights  and  machinery  arc  reasonable 
and  proper  for  tbe  protection  of  the  purchas- 
er and  are  not  violative  of  public  rights  so 
as  to  be  contrary  to  state  policy,  the  allega- 
tions do  not  show  such  breaches  of  the  con- 
tract as  to  Justify  relief  in  equity  by  injunc- 
tion and  accounting.  Should  the  contract  be 
so  construed  as  to  make  the  alleged  breaches 
in  fact  violations  of  the  contract,  public  poli- 
cy may  be  contravened,  since  the  acts  alleged 
refer  to  personal  labor  and  have  no  necessary 
relation  to  violations  of  the  contract  that  is 
taken  to  be  designed  merely  for  proper  pro- 
tection of  tbe  use  of  patent  rights  and  "pat- 
entable ideas"  covered  by  the  contract  of  sale 
to  J.  P.  Campbell,  the  manufacturer.  The  al- 
leged breach  in  the  sale  of  machinery  that 
was  sold  to  Maull  by  Campbell  does  not  call 
for  equitable  relief. 

Decree  affirmed. 

TAYLOR,  a  Jn  and  SHACKLBFORDk 
GOGKRELI^  and  BLUS,  JJ.,  concur. 


(«>  Fla.  U3) 
ATLANTIC  COAST  LINE  R.  CO.  ▼.  PERRY. 
(Supreme  Court   of  Florida.     Feb.   9,   1915.) 

(ByUahut  by  the  Court.) 

1.  Railboads  «=446  —  Fences  —  IwjtrBT  •rO' 
ANIMAI.B— Question  for  Jurt. 

The  statute  requiring  railroad  companies 
to  fence  their  right  of  way  making  no  excep- 
tion for  way  stations,  and  it  appearing  that  at 
the  place  where  the  animal  was  killed  is  the 
open  country,  without  building,  platform,  or 
side  track,  but  that  the  trains  stopped  near  the 
point  when  Sagged,  and  that  the  track  was  un- 
lenced  in  that  vicinity,  an  exception  to  the  stat- 
ute ex  necessitate  did  not  exist  as  matter  of  law, 
and  a  finding  by  the  jury  against  such  theory 
will  not  be  disturbed. 

[Ed.   Note.— For  other  cases,  see   Railroads, 
Cent.  Dig.   {§  1627-1641;  Dec.  Dig.  <&=>446.] 

2.  RAIUtOADS  «=>452— KlIXINO  OF  AnncALa— 

Attobnbt's  Fee— Right  to  Recover. 

When  a  railroad  company  denies  liability, 
and  tbe  owner  of  an  animal  killed  in  violation  of 
a  statute  requiring  such  company  to  fence  its 
right  of  way  is  compelled  to  bring  his  action 
to  recover  any  damages,  he  is  entitled  to  a  rea- 
sonable attorney's  fee,  even  though  the  jury 
fix  tbe  value  of  tbe  animal  at  a  reduction  from 
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the  value  claimed  both  in  the  preliminary  de- 
mand and  in  the  declaration. 

[Ed.  Note.— For  other  caaes,  see  Railroads. 
Cent  Dig.  i  1653;  Dec.  Dig.  <S=9452.] 

Error  to  Circuit  Court,  Columbia  County; 
M.  F.  Home,  Judge. 

Action  by  J.  W.  Perry  against  the  Atlantic 
Coast  Line  Railroad  Company,  a  corpora- 
tion. Judgment  for  plalntlS,  and  defendant 
brings  error.    Affirmed. 

J.  L.  Doggett,  of  Jacksonville,  and  J.  B. 
Hodges,  of  Lake  City,  for  plaintiff  in  error. 
A.  J.  Henry,  oC  Lake  City,  for  defendant  in 
error. 

COOKRELL,  X  B.  H.  Johnson  recovered 
Judgment  against  the  railroad  company  for 
the  value  of  a  mule  killed,  together  with 
an  attorney's  fee  of  $50.  He  died  soon  after 
the  entry  of  the  Judgment,  and  the  cause  was 
revived  In  the  name  of  the  sheriff  of  Colum- 
bia county,  who  was  appointed  administra- 
tor ex  officio. 

[1]  We  shall  not  undertake  to  follow  the 
various  ramifications  of  the  pleadings.  John- 
son declared  upon  the  statute  giving  dam- 
ages for  the  killing  of  live  stock  when  the 
railroad  company  has  failed  to  fence  its 
tracks.  Outside  the  constltntional  question 
hereafter  discussed,  the  defense  relied  upon 
was  and  Is  that  the  killing  took  place  within 
the  station  grounds,  an  exception  to  the  op- 
eration of  the  statute  alleged  to  exist  ex 
necessitate. 

It  appears  that  the  mule  got  upon  the 
railroad  tracks  at  a  place  called  Cornell,  and 
that  this  was  a  way  station  where  trains 
stopped  If  flagged.  There  were  no  build- 
ings used  by  the  public,  nor  even  a  platform, 
and  no  side  tracks  or  spurs.  A  public  road 
crossed  the  railroad  tracks  near  where  the 
accident  occurred,  and  the  trains  when  flag- 
ged stopped  near  there.  Exactly  how  near 
we  are  not  definitely  advised,  though  one 
witness  for  the  defendant  company  testified 
that  the  distance  where  he  was  told  the 
train  usually  stopped,  and  where  he  was 
told  the  accident  occurred,  was  70  feet.  It 
does  not  appear  that  the  fencing  was  left 
open  at  this  particular  point  by  reason  of 
this  supposed  necessity,  but  rather  that  the 
railroad  company  had  wholly  ignored  the 
statute  and  had  no  fence  at  all  in  this  locali- 
ty. Upon  this  evidence,  we  do  not  hold  the 
court  In  error  for  submitting  the  question  of 
the  necessity  to  the  Jury,  nor  the  Jury  In 
error  in  finding  against  the  contention.  See 
the  interesting  note  to  Wllmot  v.  Oregon 
Railroad  &  Navigation  Co.,  7  L.  R.  A.  (N. 
S.)  202. 

We  may  note  here  that  the  plat  used  In 
evidence  Is  not  before  us. 

[2]  The  constitutional  point  presented  Is 
based  upon  the  allowance  of  an  attorney's 
fee,  admitted  to  be  reasonable  In  amount,  in 
a  case  where  the  Jury  fixed  the  value  of  the 


animal  Itilled  at  less  than  that  named  in  the 
dalm  presented.  In  this  connection  It  is  to 
•be  observed  that  this  statute  Is  founded  strict- 
ly upon  the  police  power  of  the  state,  being 
designed  to  protect  the  traveling  public  from 
the  danger  incident  to  collisions  with  cattle 
upon  the  tracks  of  the  railroad  companies, 
and  the  statute  makes  the  failure  to  fence 
negligence  per  se. 

Secondly,  the  extra  recovery  going  direct- 
ly to  the  individual  benefit  of  the  injured 
Itar^  is  allowed  only  when  he  proves  the 
value  of  the  animal  to  be  at  least  equal  to 
that  named  in  his  preliminary  claim. 

Thirdly,  in  this  particular  case,  the  neces- 
sity for  the  action  was  produced,  in  part 
at  least,  if  not  wholljr,  by  the  denial  of  lia- 
bility by  the  railroad  company,  and  was  not 
occasioned  by  an  honest  difference  in  the 
valuation  of  the  animal. 

Under  these  circumstances,  we  have  no 
hesitation  In  upholding  the  Judgment  for  the 
attorney's  fee.  In  the  case  of  Seaboard  Air 
line  Ry.  v.  Robinson,  87  Sa  139,  decided 
November  26,  1914,  we  had  occasion  to  ex- 
amine all  the  late  cases  by  the  Supreme 
Court  of  the  United  States  bearing  upon  the 
validity  of  somewhat  similar  statutes  from 
other  states,  and  we  see  no  necessity  for  re- 
viewing them  here. 

The  Judgment  is  affirmed. 

TAYLOR,  C.  J.,  and  SHACKLBPORD, 
WHITFIELD,  and  ELLIS,  JJ,,  concur. 


(O  Fla.  125) 
BORLAND  et  al.  v.  TOWLBS  et  al. 
(Supreme   Court   of  Florida.     Feb.   9,  1915.) 

(ByXUbuM  by  fk»  Ooitrt.) 

1.  Counties  «=>192  — Tax  Lkvt  — Notici— 
Pdbuc  Buildings. 

No  notice  is  required  to  be  given  of  tin 
levy  of  a  tax  by  the  county  commissioners  to 
build  a  courthouse  nnder  chapter  5698  of  Lam 
1907  (Comp.  Laws  1914,  {  808). 

[Ed.    Note.— For   other   cases,    see   Coontieii 
Cent  Dig.  {{  300-302;  Dec  Dig.  «=>192.] 

2.  Counties  «=»105— Countt  Comvissioitess 
—  Contract  poe  Public  BuiLDiNa  —  Cow- 

THOL  BT  COUBT. 

The  court  will  not  control  the  discretion  o< 
county  commissioners  in  making  a  contract  for 
the  building  of  a  courthouse,  when  acting  in 
good  faith  and  within  their  statutory  powers, 
and  firand  or  illegality  is  not  clearly  shown. 

[Ed.    Note.— For   other   cases,    see   Coantiea^ 
Cent  Dig.  fS  165,  166;  Dec.  Dig.  «=>105.] 

3.  Counties  «s»111  —  Ebectioh  or  Ooun- 
HOUSE— CoNiBAOT— Tax  Levy. 

Chapter  5698,  Laws  1907  (Comp.  Laws 
1914,  g  808),  authorizing  the  county  cotnmis- 
sioners  to  'levy  a  building  tax  not  exceeding 
five  mills  per  annum  for  five  consecutive  yesn 
in  lieu  of  all  other  county  building  tax,"  does 
not  require  an  accumulation  of  the  fund  from 
the  annnal  tax  before  a  contract  can  be  madr 
for  erecting  a  courthouse. 

[Ed.    Note.— For   other  cases,    see   ConntlM. 
Cent  Dig.  §|  174,  181 ;  Dec.  Dig.  «S=s>lll.] 
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Appeal  from  Circuit  Court,  Lee  County; 
F.  A.  Whitney,  Judge. 

Injunction  by  D.  S.  Borland  and  otbera 
against  W.  H.  Towles  and  others.  From  an 
order  denying  injunction,  complainants  ap- 
peal.   Affirmed. 

James  F.  Olen  and  Sparkman  ft  Carter,  all 
of  Tampa,  for  appellants.  0.  W.  Stevens,  of 
Tampa,  for  appellees. 

PBB  CTTBIAM.  This  appeal  is  from  an  or- 
der denying  an  injunction  to  prevent  the  car- 
rying out  of  a  contract  made  by  the  county 
commlasionerB  of  lioe  county  to  demolish  the 
present  courthouse  building,  and  to  erect  a 
new  courthouse  building  in  the  county,  and  to 
enjoin  the  issue  of  warrants  for  payments 
nnder  the  contract 

It  is  contended:  (1)  That  the  county  com- 
missioners had  no  power  to  make  the  con- 
tract for  the  erection  of  a  new  courthouse  In 
anticipation  of  funds  to  be  derived  from  tax 
levies  made  to  cover  a  period  of  five  years; 
(2)  that  the  warrants  issued  for  the  pay- 
ments and  made  payable  during  future  five 
years  are  Ulegal;  (3)  that  the  tax  levy  to 
meet  the  contract  was  illegally  changed  from 
two  mills  for  two  years  to  three  mills  for 
five  years;  (4)  that  the  contract  made  is  an 
abuse  of  discretion ;  (6)  that  the  contract  is 
Ulegal. 

[1-3]  Chapter  6688,  Acts  of  1907  (Comp. 
Laws  1914,  {  808),  provides  that,  if  the  coun- 
ty commissioners  shall  duly  determine  that  it 
is  necessary  to  erect  a  courthouse  or  Jail,  or 
both,  "they  may  levy  a  building  tax  not  ex- 
ceeding five  mills  per  annum,  for  five  consec- 
utive years  in  Ueu  of  all  other  county  build- 
ing tax."  Under  this  authority,  the  county 
commissioners  could  at  an  adjourned  meet- 
log  and  without  giving  notice  levy  a  tax  of 
three  mills,  for  five  consecutive  years,  even 
though  they  had  previously  levied  only  two 
mills  for  two  years.  No  notice  is  required  to 
be  given  for  the  tax  levy  to  be  vaUd.  The 
statute  does  not  require  that  the  funds  de- 
rived from  successive  tax  levies  shaU  be'  col- 
lected tn  whole  or  in  part  before  the  power 
to  contract  for  the  erection  of  a  courthouse 
can  be  exercised,  and  the  courts  will  not  con- 
trol the  discretion  of  the  county  commission- 
ers in  making  the  contract  when  they  act  In 
good  faith  and  within  their  statutory  powers. 
A  clear  case  of  abuse  of  authority  is  not 
made  to  appear.  See  Osban  v.  Cooper,  63 
Fla.  542,  68  South.  60.  The  statute  does  not 
prescribe  the  form  and  character  of  the  war- 
rants to  be  issued  by  the  county  commission- 
ers in  payment  of  county  indebtedness ;  and 
the  warrants  to  be  Issued  In  this  case  paya- 
ble at  future  dates  do  not  in  effect  loan  the 
credit  of  the  county  to  any  one  in  violation 
of  section  10  of  article  9  of  the  Constitution. 
The  matters  complained  of  may  Indicate  a 
lack  of  proper  appreciation  of  official  re- 
eponsibllity ;    but  they  do  not  clearly  show 


fraud  or  illegality  in  the  contract  or  in  the 
amount  agreed  to  be  paid,  so  as  to  Justify 
a  court  of  equity  in  annulling  the  proceedings 
that  are  authorized  by  statute. 
Order  affirmed. 

TATLOB,  0.  J.,  and  SHACKLEFORD, 
COCKEELL,  WHITFIELD,  and  ELLIS,  JJ, 
concur. 

(136  La  724) 
No.  20909. 

QUBENSBOROUGH  LAND  CO.  ▼. 
CAZEAUX  et  sL 

(Supreme  Court  of  Louisiana.    Jan.  25,  1915.) 

(ayOaiut  by  Editorial  Staff.) 

1.  CoNSTiTunoNAi.  LAW  (3=3209  —  DuoBua- 
RATioN  —  CoNorrioKB  IN  Debo  —  Saia  to 
Nboboes. 

A  condition  in  a  deed,  for  the  benefit  of  the 
grantor  and  its  other  grantees,  that  the  grantee 
shall  not  sell  to  a  ne(;ro,  does  not  violate  Const. 
U.  S.  Amend.  14;  smce,  bo  far  as  prohibiting 
discrimination  against  the  negro  race,  it  ap- 
plies only  to  state  legislation,  and  not  to  con- 
tracts of  individuals. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Gent  Dig.  i  678;   Dec.  Dig.  «s>aoe.] 

2.  CoNTSAOTB  <3=»110  —  Lboaxjtt  —  Sauc  to 

NEGBO— FUBLIO   POLIOT. 

A  condition  in  a  deed,  for  the  benefit  of  the 
grantor  and  its  other  grantees,  that  the  grantee 
shall  not  sell  to  a  negro,  is  not  against  the 
public  policy  of  the  state,  as  creating  a  tenure 
of  property  anknown  to  the  law,  in  view  of  Rev. 
Civ.  Code,  arts.  490,  401.  700,  1764,  and  2018, 
giving  the  fullest  liberty  to  contract  and  dis- 
pose of  one's  property. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  I  606;    Dec.  Dig.  «=»110.] 

3.  Dkkob  «=s>158  —  OoirDmoNs  —  Saue  or 
Land  to  Nbobo— Bunnino  with  thb  Land. 

A  condition,  to  a  deed  for  the  benefit  of 
the  grantor  and  Its  other  grantees,  that  the 
grantee  shall  not  sell  to  a  negro,  expressly  de- 
claring that  it  runs  with  the  land,  creates  a 
real,  as  distinguished  from  a  personal,  obliga- 
tiozij  and  is  valid  under  Rev.  Civ.  Code,  art 
1901,  giving  the  effect  of  laws  to  agreements  le- 
gally entered  into,  and  articles  11  and  12  pro- 
hibiting contracts  against  law  and  good  morals. 
[£<d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  U  602-604;   Dec.  Dig.  <8=>16&1 

4.  Deeds  «=»166— CoNornoNS  Subsequxnt— 
Effect— Sale  to  Neqbo. 

A  condition  in  a  deed,  for  the  benefit  of  the 
grantor  and  its  other  grantees,  that  the  grantee 
shall  not  sell  to  a  negro,  is  a  condition  subse- 
quent or  a  resolutory  condition,  the  accomplish- 
ment of  which  has  the  effect  of  restoring  mat- 
ters to  the  situation  in  which  they  were  before 
the  contract  was  entered  into  (Rev.  Civ.  Code 
art  2046). 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §{  488-496;   Dec  Dig.  «=»165.1 

6.  Deeds   ®=168— Condition   SuBSEQUEinv- 

Sale  to  Neobo— Relief. 

Where  a  condition  subsequent  in  a  deed  for 
the  benefit  of  the  grantor  and  its  other  grantees 
that  the  grantee  shall  not  sell  to  a  negro  is 
broken  by  a  sale  on  consideration,  the  grantee 
nnder  Rev.  Civ.  Code,  arts.  2046,  2047,  will  be 
given  time  to  cancel  the  sale  to  the  negro  before 
a  rescission  of  the  grantee's  deed  is  had. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  St  626-633;   Dec.  Dig.  «=>168.] 
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6.  Contracts  «=»824— Remedies  Pkovided— 
BrFBCT  ON  Other  Remedies. 

Where  a  contract  provides  certain  speci- 
fied remedies  for  its  breach,  other  remedies  are 
not  excluded,  in  view  of  Rev.  Civ.  Code,  art. 
1962,  providinpr  that  when  a  contract  contains 
general  obliKations,  and  the  parties  in  order  to 
avoid  a  doubt  whether  a  particular  case  comes 
within  the  scope  of  the  aereement  have  made 
special  provisions  for  such  case,  the  general 
terms  of  the  contract  shall  not  be  restricted  to 
the  single  case  provided  for. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1549-1557;    Dec.  Dig.  «=»324.] 

7.  Evidence  ^=»419  —  Parol  Evidence  of 
Consideration. 

Parol  evidence  is  admissible  to  show  the 
real  consideration  of  a  contract  reciting  a  con- 
sideration. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  1912-1928;    Dec.  Dig.  <8=>419.] 

O'Niell,  J.,  dissenting. 

Case  Certified  from  Court  of  Appeal,  Sec- 
ond Circuit. 

Action  by  the  Queensborough  Land  Com- 
pany against  Alfred  Cazeaux  and  otliers. 
Certified  questions  from  the  Court  of  Appeal. 
Questions  answered. 

Blancbard  &  Smith,  of  Shreveport,  for 
plaintiff.  H.  C.  Fisher,  of  Shreveport,  for 
defendant   . 


PROVOSTT,  J.  On  submission  by  the  Judg- 
es of  the  Court  of  Appeal,  Second  Circuit,  ap- 
plying for  instmctions  under  article  101  of 
the  Constitution. 

The  plaintiff  company  divided  into  lots, 
squares,  and  streets  a  certain  tract  of  land 
within  the  limits  of  the  city  of  Shreveport 
with  a  view  to  selling  same  for  residential 
purposes.  In  order  that  the  locality  might 
be  more  attractive  to  white  people,  and,  as  a 
consequence,  be  sold  to  better  advantage.  It 
Inserted  in  every  act  by  which  It  sold  one 
or  more  of  the  lots  a  stipulation  to  the  ef- 
fect that  the  sale  was  made  "upon  the  follow- 
ing conditions,  covenants  and  reservations  of 
rights,  which  shall  continue  for  twenty-five 
years  from  date  hereof,  to  wit,"  that  the 
vendee  agreed  that  be,  his  heirs  and  assigns, 
should  refrain  from  selling  or  leasing  tlie 
lot  or  lots  to  a  negro;  and  that,  to  insure 
the  observance  of  this  "covenant,"  the  com- 
pany, or  any  owner  or  occupant  of  any  of  the 
lots  in  the  same  block,  should  have  the  right 
to  prevent  the  breach  thereof  by  an  injunc- 
tion, mandatory  or  other,  and  to  recover 
whatever  damages  might  have  been  suffered 
from  any  such  breach ;  and  that  this  "cove- 
nant" should  run  with  the  land,  and  should 
be  kept  by  all  parties  occupying  or  using  said 
lot  or  lots. 

One  of  the  sales  thus  made  was  to  the  de- 
fendant Cazeaux,  in  1907,  for  a  price  recited 
in  the  act  of  sale  to  be  $350,  but  which  was 
In  reality  $150.  Cazeaux  sold  the  lot.  In 
1908,  to  his  codefendant,  a  negro,  and  the 
plaintiff  company  at  once  brought  this  suit 

Plaintiff  alle!;es  that  said  clause  not  to  sell 


or  lease  to  a  negro  Is  a  resolutory  condi- 
tion, and  that  this  condition  has  been  accom- 
plished by  the  sale  to  a  negro,  and  tliat 
plaintiff  is  in  consequence  entitled  to  bare 
the  said  sale  to  Cazeaux  rescinded;  and 
plaintiff  tenders  back  the  $150  received  as 
the  price  of  the  sale  to  Cazeaux. 

Defendants  refuse  to  accept  the  tender$. 
deny  that  said  condition  is  resolutory  iu 
character  or  that  It  runs  with  the  land,  aver 
that  It  creates  merely  a  personal  obligation 
on  the  part  of  the  vendee,  not  binding  the 
land,  so  that  the  land  passed  unburdene<l 
with  it;  that  as  an  obligation  running  with 
the  land  it  would  be  null,  as  creating  a  ten- 
ure of  property  unknown  to  our  laws,  and 
doubly  so  as  being  in  restraint  of  commerce, 
and  therefore  against  the  public  policy  of  th»- 
state;  and,  finally,  that  it  is  null  as  bein; 
against  the  public  policy  of  tlie  national  gov- 
ernment, in  that  it  discriminates  against  the 
negro  race. 

Parol  evidence  was  offered  on  the  trial  to 
prove  that  the  real  price  was  $1S0,  and  nut 
$350,  as  recited  in  the  act  of  sale.  Ttds  evi- 
dence was  objected  to,  on  what  ground  we 
are  not  Informed,  but  presumably  on  the 
ground  that  parol  evidence  is  inadmissible 
for  varying  or  contradicting  the  terms  of  a 
written  contract  The  objection  was  over- 
ruled. 

The  case  has  been  certified  to  this  court  by 
the  Court  of  Appeal  of  the  Second  Circuit 
with  the  request  that  this  court  answer  the 
following  questions: 

"(1)  Does  the  stipulation  in  the  deed  with 
reference  to  the  transfer  of  the  property  to  a 
negi'o  violate  the  Fourteenth  Amendment  o: 
the  Constitution  of  the  United  States  for  th* 
reason  set  out  in  the  exceptions  filed  by  de- 
fendants? 

"(2)  Is  said  provision  contrary  to  the  publi: 
policy  of  this  state,  and  therefore  null  an  1  roiJ. 
as  stated  in  article  7  of  defendant's  answer? 

"(3)  Is  the  provision  referred  to  a  cotenant 
or  a  condition  subsequent  a  breach  of  wbitb 
entitles  the  grantor  to  a  rescission  of  the  c>>c- 
tract? 

"(4)  Is  the  plaintiff  company,  in  view  of  th« 
fact  that  certain  specified  remedies  for  th* 
breach  of  the  provision  are  stipulated  in  tli« 
deed,  injunction  and  d.imagcs,'  entitled  to  avail 
itself  of  the  additional  remedy  of  a  suit  to 
annul  for  violation  of  a  condition  subsequent? 

"(5)  Was  parol  evidence  admissible,  as  l>e- 
tween  the  parties  to  the  deed,  to  show  that  $1.'>') 
was  the  true  consideration  of  the  sale,  insce.vl 
of  $350,  as  stated  in  the  deed,  in  the  abseiue 
of  allegations  of  fraud,  error  or  ambiguity?' 

Before  proceeding  to  answer  these  ques- 
tions specifically  and  analytically,  we  wi;; 
observe,  in  a  general  way,  that  it  would  be 
unfortunate  if  our  system  of  land  tenure 
were  so  hidebound,  or  if  the  public  policy 
of  the  general  government  or  of  the  slate 
were  so  narrow,  as  to  render  impracticable  a 
scheme  such  as  the  one  in  question  in  this 
case,  whereby  an  ow-ner  has  sought  to  di>- 
pose  of  his  property  advantageously  to  him- 
self and  beneficially  to  the  city  wherein  It 
lies.     And  we  will  observe,  further,  that  If 
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the  stipulation  against  selling  to  a  negro 
constitutes  neither  a  real  right  nor  a  resolu- 
tory condition  or  condition  subsequent,  fol- 
lowing the  property  into  the  hands  of  third 
persons,  its  insertion  in  the  act  has  not  pro- 
vided adequate  means  of  maintaining  the  in- 
tegrity of  said  scheme,  for  the  two  remedies 
of  injunction  and  damages  would  not  be 
adeqnate  to  that  end.  After  a  sale  had  been 
made,  a  preventive  injunction  would  be  too 
late,  and  a  mandatory  injunction  could  reach 
only  Cazeaux;  not  his  vendee,  who— on  the 
hypothesis  of  said  stipulation  not  constitut- 
ing a  real  right  or  a  resolutory  condition — 
would  have  acquired  the  property  free  of 
same.  And  the  damage  resulting  from  the 
integrity  of  the  scheme  being  destroyed  might 
be  tenfold  greater  in  amount  than  Cazeaux 
or  his  vendee  might  have  the  means  of  satis- 
fying. And  in  the  same  way  that  Cazeaux 
might  thus  destroy  said  scheme,  so  might 
any  one  of  the  other  vendees  of  the  plaintiff 
company.  Viewing  therefore  only  in  th^ir 
general  aspect  the  defendant's  contentions  as 
covered  by  the  questions  1,  2,  and  3,  we 
should  say  that  those  questions  would  have 
to  t>e  answered  adversely  to  defendant. 

[1]  The  first,  because  the  general  govern- 
ment has  not  undertaken  to  interfere  with 
private  rights  within  the  states  In  the  inter- 
est of  the  negro  race.  The  fourteenth  amead- 
ment,  in  so  far  as  prohibiting  discrimination 
against  the  negro  race,  applies  only  to  state 
legislation,  not  to  the  contracts  of  individu- 
als. Civil  Rights  Cases,  109  U.  S.  62,  3  Sup. 
CL  18,  27  L.  Ed.  835.  The  matter  is  one  pure- 
ly of  state,  or  local.  Interest,  with  which  the 
general  government  has  no  concern,  and  upon 
which  therefore  it  can  have  no  policy.  Ex 
parte  Plessy,  45  La.  Ann.  80,  11  South.  948, 
18  L.  R.  A.  639. 

[2]  To  the  second  question  we  answer  that, 
while  the  public  policy  of  the  state  opposes 
the  putting  of  property  out  of  commerce,  It 
at  the  same  time  favors  the  fullest  liberty  of 
contract  (article  1764,  C.  C),  and  the  widest 
latitude  possible  in  the  right  to  dispose  of 
one's  property  as  one  lists  (article  491,  C.  C), 
so  long  as  no  disposition  Is  sought  to  be  made 
contrary  to  good  morals,  public  order,  or  ex- 
press law.  In  Female  Orphan  Society  v. 
Young  Men's  Christian  Ass'n,  119  La.  287,  44 
South.  15,  12  Ann.  Cas.  811,  a  condition  of 
perpetual  and  total,  inalienability  was  held 
to  be  void  as  putting  property  out  of  com- 
merce, and  therefore  against  public  policy, 
but  between  total  and  perpetual  inalienabili- 
ty and  partial  and  temporary  inalienability 
there  Is  a  very  wide  difference.  The  Inser- 
tion of  a  condition  of  the  latter  character  in 
contracts  and  donations  is  a  matter  of  ev- 
eryday occurrence,  with  challenge  from  no 
quarter.  The  question  of  how  far  such  a 
condition  will  be  sustained  is  one  dependent 
very  much  upon  the  facts  of  each  particular 
case.  If  the  condition  is  founded  upon  no 
substantia),  reason  but  merely  in  caprice,  and 


is  of  a  Character  to  tie  up  property  to  the 
detriment  of  the  public  interest,  it  will  not 
be  sustained ;  otherwise,  it  will.  In  France, 
whose  public  policy  In  this  regard,  as,  in- 
deed, in  the  case  of  every  enlightened  nation, 
is  the  same  as  ours,  it  has  been  held  that 
perpetual  and  total  inalienability  might  be 
Imposed  upon  the  donation  of  a  tract  of  land 
for  use  as  a  graveyard.  Carpentier  et  Du 
Saint  Rep.  de  Droit  Francais,  Vo.  Condition, 
No.  347.  And  under  Nos.  343-^9  of  this 
same  work,  the  general  result  of  the  deci- 
sions of  the  courts  and  of  the  opinions  of  the 
Jurists  is  summed  up,  as  follows: 

"A  condition  freanently  imposed  is  that  which 
restrains  the  faenlty  on  the  part  of  the  donee 
or  legatee  to  dispose  of  the  thinp;  given  or  be- 
queathed, either  directly  or  indirectly,  by  any 
act  between  living  persons  or  by  testament. 
The  courts  have  been  called  upon  frequently  to 
solve  difficulties  relative  to  clauses  of  that  kind. 
It  is  a  matter  of  public  interest,  it  concerns 
the  public  wealth,  that  the  circulation  of  prop- 
erty should  operate  freely  and  without  hin- 
drances. Hence  all  are  in  accord  In  looking 
upon  a_  condition  of  perpetual  and  absolute  In- 
alienability as  being  against  public  order  and 
illegal. 

"But  if  the  condition  not  to  alienate  is  prohib- 
ited when  it  is  absolute  and  perpetual  in  charac- 
ter, the  same  is  not  the  case  when  it  is  rel- 
ative and  temporary,  and  when,  moreover,  it  it 
justified ,  by  some  serious  consideration." 

At  common  law  the  rule  against  perpetui- 
ties is  much  less  restrictive  than  that  of 
France  or  onra.  It  allows  property  to  be 
tied  up  for  the  lives  in  being  plus  21  years. 
iiO  Cyc.  1467.  It  allows  perpetuity  to  be 
Imposed  upon  a  charitable  gift  or  donation 
for  pious  use.  6  Cyc.  905.  Otherwise,  the 
rule  with  regard  to  restraints  upon  aliena- 
tions is  about  the  same  as  ours.    13  (3yc.  687. 

We  therefore  answer  this  second  question 
In  the  negative. 

[3]  Our  answer  to  the  third  question  Is 
that  the  said  stipulation  against  selling  or 
leasing  to  a  negro  is  not  a  mere  covenant  or 
personal  obligation,  but  is  a  real  obligation, 
or,  in  scientific  language,  is  a  real  right — 
a  dismemberment  of  the  ownership— and 
that  it  is  a  condition  subsequent,  or  resolu- 
tory condition,  the  accomplishment  of  which 
has  the  effect  of  restoring  matters  to  the 
situation  in  which  they  were  before  the  con- 
tract was  entered  into.    C.  C.  art  2045. 

Our  brethren  of  the  (3ourt  of  Appeal  have 
inadvertently  combined  in  this  question  No. 
3  two  questions  which  have  no  legal  or  scien- 
tific or  analytical,  connexlty,  or  relation  with 
each  other,  namely:  First,  whether  the  said 
stipulation  creates  a  personal  obligation  or 
a  real  obligation;  and,  secondly,  whether  it 
imposes  a  resolutory  condition.  The  solution 
of  these  questions  involves  different  processes 
of  reasoning.  We  first  address  ourselves  to 
the  former. 

The  contract  expressly  declares  that  the 
said  stipulation  is  a  condition  and  a  reserva- 
tion, and  that  it  is  to  run  with  the  land; 
and  by  codal  provision  "(article  1901)  agree- 
ments legally  entered  into  have  the  effect  of 
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laws  on  those  who  have  formed  them,"  ex- 
cept that  "(article  11)  Individuals  cannot  by 
their  conventions,  derogate  from  the  force 
of  laws  made  for  the  preservation  of  pnbllc 
order  or  good  morals,"  and  that  "(article 
12)  whatever  Is  done  in  contravention  of  a 
prohibitory  law,  Is  void."  The  inquiry 
therefore  is  as  to  whether  there  is  in  the 
said  stipulation  anything  contrary  to  pub- 
lic order  or  good  morals  or  in  contraven- 
tion of  a  prohibitory  law.  Defendants  con- 
tend that  it  creates  a  tenure  of  property  un- 
known, and  therefore  repugnant,  to  our  laws. 
In  tile  hereinabove  dted  case  of  Female 
Orphan  Society  v.  Young  Men's  Christian 
Ass'n,  119  La.  287,  44  South.  16,  12  Ann.  Gas. 
811,  where  a  condition  of  i)erpetual  inalien- 
ability, was  held  to  be  void,  as  being  con- 
trary to  the  public  policy  which  will  not  al- 
low property  to  be  taken  out  of  commerce 
permanently,  this  court,  for  showing  this 
public  poli<7,  quoted  expressions  of  this 
court  taken  from  the  cases  of  Harper  v. 
Stanbrough,  2  La.  Ann.  381;  Sue.  of  Mc- 
Can,  48  La.  Ann.  158,  19  South.  220;  Sue. 
of  Franklin,  7  La.  Ann.  395 ;  Sue.  of  Keman, 
52  La.  Ann.  48,  26  South.  749;  McDonogh 
Will  Case,  8  La.  Ann.  259;  Mathnrin  v. 
Livaudals,  S  Hart.  (N.  S.)  302;  Heirs  of  Cole 
T.  Cole's  Ex'r,  7  Mart  (N.  S.)  416;  Amaud 
▼.  l^rbe,  4.  La.  5(B;  and  Henderson  v.  Rost, 
5  La.  Ann.  441— on  the  point  lof  the  uncom- 
plicated character,  or  simplicity,  of  our  sys- 
tem of  land  tenure.  All  these  expressions 
must  be  read  in  connection  with  the  issue 
involved  in  the  several  cases  in  which  they 
are  to  be  found,  and,  when  so  read,  amount 
to  nothing  more  than  that  trusts  and  per- 
petuities are  forbidden  by  article  1619  et  seq. 
of  our  Code.  And,  in  like  manner,  what  the 
present  writer  said  in  his  concurring  opinion 
in  La.  &  Ark.  R.  R.  Nav.  Co.  v.  Winn  Parish 
Lumber  Co.,  at  page  426  of  69  South.,  as  to 
our  law  not  having  "opened  the  door  to  an 
unregulated  brood  of  real  rights,"  must  be 
read  in  connection  with  the  matter  there  at 
issue,  which  was  as  to  whether  our  Code  al- 
lows the  creation  of  servitudes  to  do — In 
fa.ciendo;  and,  when  so  read,  will  be  found 
to  mean  nothing  more  than  what  la  stated  in 
the  last  line  of  page  422  that: 

"These  articles  show  that  real  obligations  may 
be  created,  but  not  that  personal  servitudes, 
other  than  tiiose  expressly  sancttoned  by  the 
Oode,  can  be." 

By  whatever  was  said  in  those  cases,  the 
court  did  mean  to  express  the  idea  that  an 
owner  In  selling  his  property  may  not  dis- 
member the  ownership  and  transfer  part  of 
it  and  retain  the  remainder.  That,  for  in- 
stance, he  cannot  sell  the  use  and  retain  the 
remainder  of  the  ownership;  or  the  usu- 
fruct, and  retain  the  remainder;  or  that  he 
cannot  sell  only  part  of  the  use,  or  part  of 
the  usufruct.  Or  that  in  the  same  manner  in 
which  he  can  thus  separate  and  subdivide 
those  elements  of  the  ownership  which  are 
here  mentioned,  he  may  not  Bei)arate  and  sub- 


divide  the  other  and  remaining  element— the 
right  to  dispose  of. 

Articles  490  and  491  of  the  Code  declare 
that  ownership  is  divided  into  the  perfect 
and  the  Imperfect  That  ownership  is  imper- 
fect "when  it  is  to  terminate  at  a  certain 
time  or  on  a  condition;  or  if  the  thing,  which 
is  the  object  of  it  is  charged  with  any  real 
right  towards  a  third  person";  and  that  "per- 
fect ownership  gives  the  right  to  use,  to  «- 
Joy  and  to  dispose  of  one's  property  in  the 
most  unlimited  manner." 

The  manner  in  which  one  may  dispose  of 
one's  property  Is  here  said  to  be  "most  tm- 
limlted."  The  expression  in  the  correspond- 
ing article  of  the  Code  Napoleon  (article  5^^^ 
is  "la  manldre  la  plus  absolue:"  "the  most 
absolute  manner."  "Most  unlimited,"  not  In 
the  sense  merely  of  the  completeness  and 
thoroughness,  or  absoluteness,  with  which  the 
owner  may  divest  himself  of  the  title;  but 
"most  unlimited"  in  the  sense  of  the  variety 
of  the  dispositions  which  he  may  make  of, 
and  concerning,  the  ownership.  To  this  vari- 
ety, declares  this  article  491,  there  la  no  lim- 
it In  other  words,  one  may  dismember  the 
ownership  ad  infinitum;  and  dispose  of  each 
separate  dismemberment  as  one  pleases. 

This  freedom  from  restraint  Is  oonflrmed  at 
every  step  by  the  Code.  For  instance,  arti- 
cle 1764  declares  that: 

"All  things  that  are  not  forbidden  by  law 
may  legally  become  the  subject  of  contract" 

And  article  2013  that: 

"The  real  obligation,  created  by  condition 
annexed  to  the  alienation  of  real  property,  ii 
susceptible  of  all  the  modifications  that  the 
will  of  the  parties  can  suggest  except  such  as 
are  forbidden  by  law." 

And  article  709  that: 

"Owners  have  the  right  to  establish  on  thdr 
estates,  or  in  favor  of  their  estates,  such  servi- 
tudes as  they  deem  proper;  provided  that  the 
services  be  not  imposed  on  the  person  or  in 
favor  of  the  person,  bat  only  on  an  estate  or 
in  favor  of  an  estate;  and  provided,  more- 
over, that  such  services  Imply  nothing  con- 
trary to   public   order." 

The  declaration  of  article  491  that  the  own- 
er may  dispose  of  his  property  "in  the  most 
unlimited  manner"  is  qualified  by  the  addi- 
tion, "provided  it  is  not  used  in  any  way 
prohibited  by  laws  or  ordinances";  and,  as 
a  matter  of  course,  it  is  further  qualified  by 
the  fundamental  principles  that  the  disposi- 
tion must  have  in  it  nothing  contrary  to  pub- 
lic order  or  public  policy  or  good  morala 
But  In  the  absence  of  any  objection  of  that 
kind,  nothing  will  be  found  in  the  letter  or  in 
the  spirit  of  our  law  to  prevent  an  owner  from 
making  what  disposition  he  pleases  of  hit 
property. 

This  question  of  the  right  to  dismember  the 
ownership  otherwise  than  in  the  modes  ex- 
pressly recognized  by  the  Code  Is  a  mudi  dis- 
cussed one  in  the  Jurisprudence  of  E'rancfe 
On  that  iwint  Demolombe,  Distinction  des 
Biens,  voL  9,  p.  454,  No.  613,  expressing  the 
prevailing  view.  In  which,  by  the  way.  he 
himself  does  not  concur,  says: 
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"The  treneral  opinion  ia  that  the  articles  of 
the  Code  Napoleon  which  determine  the  rights 
that  one  can  hare  on  property  are  not  limi- 
tative, and  that  individnalB  are  at  liberty  to 
create  (encore  et  en  outre)  over  and  beyond 
them  all  the  dismemberments  it  may  please 
them  to  adopt,  and  to  make  in  their  property 
every  possible  (cisaillements)  shearing  accord- 
ing to  the  expression  of  Boularic. 

'^Here,  for  example,  is  how  TonlUer  expresses 
himself: 

"'If  it  ta  asked  what  rights  mar  be  sepa- 
rated from  perfect  ownership,  in  how  many 
ways  it  may  be  dismembered,  the  principle 
most  first  be  laid  down  that  every  one  may 
dispose  of  his  ownership  in  the  most  absolute 
manner  (article  544) ;  he  may  detach  from  it 
■nch  rights  as  he  deems  proper,  extend  or  re- 
strict these  rights  aa  he  pleases;  In  a  word, 
dismember  his  ownership  jnst  aa  he  deems 
proper,  provided  there  be  nothing  contrary  to 
good  morals  or  public  order.  Hence,  in  this 
matter,  the  general  principle  is  followed,  that 
whatever  is  not  prohibited  is  permitted.' 

"And  this  same  principle  is  found  to  be  for- 
mulated with  die  same  generality  of  expression 
in   the  monuments  of  jurisprudence.     Thus — 

"  'Considering  that,  in  law,  articles  544,  546 
and  652  of  the  Code  Napoleon  are  declarative 
of  common  right  relatively  to  the  natnre  and 
effect  of  ownership,  but  are  not  prohibitive; 
and  that  neither  these  articles  nor  any  other 
law  exclude  the  various  modifications  and  de- 
compositions of  which  the  ordinary  right  of 
ownership  Is  susceptible.'  Cassation,  13  Feb. 
1834.  Coquelard,   D.,  1834,   1,  118. 

"  'Considering  that  the  transmission  of  the 
ownership  is  susceptible  of  all  such  stipulations 
and  conditions  as  have  nothing  in  them  con- 
trary to  the  laws,  or  to  good  morals  or  public 
order.'  Amiens,  2  Dec.  1836,  Bezanne,  D., 
1838,  21,  198." 

Deiuolombe,  for  his  dissent  from  the  views 
thus  expressed,  is  criticized  by  Laurent, 
Droits  R€el8  et  Personnels,  toL  9,  p.  110,  No. 
84,  as  follows: 

"Mr.  Demolombe  takes  advantage  of  the  prin- 
ciple established  by  article  6"  (article  11  of 
our  Code)  "and  applied  by  article  686"  (our 
article  700)  "to  maintain  that  real  rights  per- 
tain to  public  order,  and  that  consequently 
the  creation  of  any  other  than  those  con- 
secrated by  the  Code  would  be  In  derogation 
of  public  Older.  He  bases  this  doctrine  upon 
a  very  singular  definition  of  the  laws  that  con- 
cern public  order.  'Evidently,'  says  he,  'there 
must  be  classed  among  these  laws  all  those 
which  concern  third  persons  or  the  public,  or 
the  secudty  of  agreements,  or  the  modes  of 
transmitting  property.  Now,  the  law  which 
determines  and  organizes  the  real  rights  of 
which  property  is  susceptible,  concerns,  beyond 
any  doubt,  in  the  highest  degree  third  persons, 
the  public,  the  mode  of  transmitting  property 
and  the  security  of  agreements.  Therefore  It 
is  a  law  of  public  order;  hence  individuals 
cannot  change  it;  hence,  such  a  law  must 
necessarily  be  considered  as  being  limitative  in 
the  enumeration  of  the  real  rights  which  it 
recognizes.'  To  this  reasoning  only  one  thing 
is  lacking,  and  that  is  the  proof  of  the  proposi- 
tion upon  which  it  rests.  Where,  either  in 
our  laws  or  in  tradition,  is  it  said  that  the 
words  'public  order'  signify  what  Mr.  Demolombe 
makes  them  express?  It  is  so  evidentiy  a  def- 
inition invented  for  the  needs  of  the  argument 
that  it  is  useless  to  refute  it;  do  we  refute 
mere  fanciful  notions?  All  that  need  be  suid 
is  that  the  words  'public  order'  have  a  wider 
meaning  than  this  in  doctrine  and  in  legisla- 
tion ;  mdividuals  have  never  been  allowed  to 
derogate  from  the  laws  which  concern  the 
public  interest.  The  discussion  resolves  Itself 
then  into  this:  Does  it  concern  the  public  in- 
terest that  the  owner  should  be  limited  in  the 


use  which  he  wishes  to  make  of  his  property, 
when  he  establishes  some  real  right  of  whatever 
kind?  The  answer  must  be  yes,  if  the  real 
right  trenches  upon  the  liberty  of  person  and 
property  established  by  the  Assemble  Consti- 
tuante.  The  answer  must  be  no,  whenever 
the  agreement  of  the  parties  has  for  its  object 
only  their  private  interest." 

This  qnestion  Is  precisely  the  same  under 
the  Code  Napoleon  as  under  ours,  for  the 
system  of  land  tenure  under  the  two  codes  Is 
the  same.  Our  Code  adopted  bodily  that 
of  the  Code  Napoleon.  The  discussions  of 
this  qnestion  under  the  Code  Napoleon  are 
therefore  entirely  apposite  under  our  Code. 

In  Heirs  of  Delogny  v.  Mercer,  43  La.  Ann. 
205,  8  South.  003,  where  the  owner  sold  a 
row  of  lots  and  bound  himself  to  leave  free 
to  the  common  oae  of  the  purchasers  a  cer- 
tain space  upon  which  all  the  lots  fronted, 
^thout  any  right  on  the  part  of  these  pur- 
chasers ever  to  enjoy  or  dispose  of  said  open 
space,  the  title  to  this  open  space  was  held 
not  to  hare  passed  to  the  public  by  destina- 
tion, and  not  to  have  been  transferred  to 
the  purchasers,  and  yet  to  have  passed  out  of 
the  vendor. 

In  De  Grilleau  v.  Frawley,  48  La.  Ann.  184, 
10  South.  151,  the  owner  retained  the  owner- 
ship of  an  alley  In  the  city  of  New  Orleans, 
while  conveying  the  perpetual  use  of  It  to 
the  owners  of  the  contiguous  property. 

And  in  Volncbe  t.  Town  of  Marksrllie, 
124  La.  712,  60  South.  662,  where  property 
had  been  donated  affected  to  a  particular  use, 
and  the  lower  court  had  held  that  "a  donor, 
like  a  seller,  cannot  limit  the  uses  of  the 
property  when  he  parts  with  the  ownership," 
this  court  quoted  and  applied  article  1627 
of  the  Code,  which  reads: 

"The  donor  may  impose  on  the  donee  any 
charges  or  conditions  he  pleases,  provided 
they  contain  nothing  contrary  to  law  or  good 
morals." 

As  stated  by  article  401  of  the  Code,  own- 
ership Is  composed  of  the  rights  to  use,  to 
enjoy,  and  to  dispose  of.  These  three  con- 
stituent elements  of  the  ownership  bear  In 
the  civil  law  the  designation  given  to  them 
in  the  Roman  law:  The  usus,  the  fructus, 
and  the  abusus.  The  two  first  of  these  ele- 
ments, the  use  and  the  usufruct,  are  admit- 
tedly susceptible  of  separation  from  the  other 
elements  and  of  subdivision  after  having 
been  segregated;  why  then  is  not  the  third, 
the  abusus,  or  right  to  dispose  of,  susceptible 
of  being  dealt  with  in  like  manner?  The 
fact  of  the  matter  Is  that  such  subdividing  of 
the  right  to  dispose  of  is  exemplified  by 
every  contract  by  which  a  restriction  of  any 
kind  Is  placed  upon  the  right  to  dispose  of 
property.  A  condition  In  a  sale  that  the 
property  sold  shall  be  used  only  In  a  par- 
ticular way,  or  shall  not  be  used  In  some 
other  particular  way.  Is  of  everyday  occur- 
rence; and  no  one  has  ever  doubted  the 
validity  of  such  a  condition.  If  merely  tem- 
porary. The  right  to  alienate  Is  but  one  of 
the  constituent  elements  of  the  right  to  dis- 
pose of;    and  In  the  same  way   that  the 
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ownership  may  be  snbdlvlded,  and  the  asus, 
and  the  fructus  and  the  abusus  may  be 
snbdlvlded,  so  may  this  right  to  alienate,  a 
subdivision  of  the  abusus,  be,  In  turn,  sub- 
divided. And  that  Is  what  the  said  stipu- 
lation In  question  In  this  case  amounts  to  In 
effect  By  It  the  right  to  alienate  is  sub- 
divided, and  only  a  part  of  It  Is  transferred 
to  Cazeauz.  There  Is  withheld  from  him 
that  part  of  the  right  to  alienate  by  which,  if 
he  had  acquired  the  full  right  to  alienate,  he 
would  have  been  enabled  to  sell  to  a  negro. 
This  right  thus  withheld  from  him  Is  part  of 
the  ownership;  a  dismemberment  of  It;  Just 
as  the  usus  Is,  or  a  dismemberment  of  it 
would  be;  or  the  usufruct  Is,  or  a  dismem- 
berment of  it  would  be ;  or  the  abusus  Is,  or 
any  other  dismemberment  of  It  would  be. 
Hence,  our  answering  that  the  said  stipula- 
tion by  which  said  right  Is  reserved  from 
the  sale  or,  In  other  words.  Is  withheld  from 
the  vendee,  Cazeaux,  does  not  create  a  mere 
personal  obligation,  or  "covenant,"  as  our 
brethren  term  it  in  their  question,  but  cre- 
ates a  real  obligation.  Cazeaux,  not  having 
acquired  this  right,  could  not  exercise  It; 
one  cannot  exercise  a  right  one  has  not ;  and 
his  attempt  to  do  so  Is  productive  of  no 
legal  result  as  against  the  plaintiff  company 
and  perhaps  also  as  against  the  occupants  of 
the  other  lots  for  whose  benefit,  by  way  of 
a  sort  of  stipulation  pour  autrul,  the  reserva- 
tion was  made.  We  say  "perhaps,"  because 
if  these  occupants  of  the  other  lots  in  the 
subdivision  were  the  parties  plaintiff  In  the 
suit,  and  were  the  sole  plaintiffs.  It  would 
seem  as  If  they  might  not  have  the  right  to 
rescind  the  sale  to  Cazeaux,  that  right  not 
having  been  expressly  reserved  to  them,  or 
stipulated  in  their  favor.  In  the  sale  to  Ca- 
zeaux, and  it  not  arising  in  their  favor  by 
implication,  they  not  having  been  parties  to 
the  contract.  Their  remedy  would  seem  to 
have  to  be  restricted  to  Injunction  (manda- 
tory and  other)  and  damages,  as  stipulated  In 
the  contract.  How  far  that  remedy  could 
be  extended  might  present  a  difficult  ques- 
tion. 

[4]  We  pass  now  to  the  question  whether 
the  condition  Imposed  by  the  said  stipula- 
tion is  resolutory  In  character.  The  question 
of  when  a  condition  Is  resolutory  In  charac- 
ter is  not  always  easy  of  determination.  The 
payment  of  the  price  In  a  contract  of  sale 
is  admittedly  so.  Pothler,  de  la  Vente,  No. 
476,  after  speaking  of  the  nonpayment  of  the 
price,  proceeds  as  follows: 

"With  regard "  to  all  the  other  obligations 
either  of  the  seller  or  of  the  purchaser,  it  is 
by  the  circumstances  that  we  mast  determine 
whether  their  inezecution  ^ives  rise  to  the  re- 
scission of  the  contract ;  it  gives  rise  to  the 
dissolution  of  the  contract  when  the  thing 
promised  is  such  that  I  would  not  have  been 
willing  to  contract  without  it" 

See,  also,  Laurent  Prlnclpes  de  Droit 
Civil,  Obll.  Con.  vol.  17,  p.  142,  No.  127. 

In  the  present  case,  even  the  payment  of 
the  price  might  have  been  less  important  to 


the  plaintiff  company  than  the  observance 
of  this  condition,  since  the  price  of  this  lot 
might  have  amounted  to  less  than  the  ex- 
tent to  which  the  value  of  all  the  other  lots 
might  have  been  diminished  by  the  breach  of 
this  condition. 

This  stipulation  was  an  essential  feature 
in  the  scheme  of  the  company;  therefore, 
obviously,  the  company  would  not  have  been 
willing  to  enter  Into  the  contract  without  It 
and,  as  a  consequence.  It  constitutes  a  resolu- 
tory condition  or  condition  subsequent  in  the 
contract 

[S]  The  defendant  Cazeaux  may  be  able, 
however,  to  obtain  from  his  vendee  a  can- 
cellation of  the  sale  by  which  this  condition 
has  been  breached,  and  may  prefer  to  do  so 
rather  than  have  the  sale  by  the  company  to 
himself  dissolved.  The  property  may,  per- 
haps, have  Increased  In  value.  The  court  is 
at  liberty,  in  its  discretion,  to  grant  him 
time  in  which  to  do  this,  and  thereby  avoid 
a  dissolution  of  the  sale.  C  C.  art  2046, 
2047. 

[6]  The  fourth  question  Is  answered  by  ar- 
ticle 1962  of  the  Code,  which  provides: 

"When  a  contract  contains  general  obliga- 
tions, and  the  parties,  in  order  to  avoid  a  doubt 
whether  a  particular  case  comes  within  the 
scope  of  the  agreement  have  made  special 
provision  for  such  case,  the  general  terms  of  the 
contract  shall  not  on  this  account  be  restricted 
to  the  single  case  that  is  provided  for." 

Defendant  has  submitted  no  brief,  and 
cases  of  this  kind  are  not  orally  argued  hi 
this  court;  but  we  assume  that  the  conten- 
tion that  by  providing  in  their  contract  these 
particular  remedies  of  Injunction  and  dam- 
ages the  parties  Intended  that  these  reme- 
dies should  be  exclusive  is  sought  to  be  aos- 
talned  by  the  argument  Incluslo  unlus  est  ex- 
cluslo  alterlus.  We  make  this  assumption, 
as  our  mind  suggests  no  other  reason  that 
could  be  adduced  In  support  of  said  conten- 
tion. The  argument  Is  strong;  so  much  so. 
Indeed,  that  the  article  of  the  Code  Just 
quoted  was  adopted  for  the  very  purpose  of 
defeating  It  See  Marcade  on  artlde  1184, 
C.  N. 

[7]  On  the  question  of  the  admissibility  of 
parol  evidence  to  show  that  the  real  price 
was  $160,  and  not  $350  as  stated  in  the  act 
we  answer  in  the  affirmative.  The  purpose 
of  the  offer  Is  not  to  defeat  the  contract 
The  defeat  of  the  contract  will  result  If  st 
all,  not  from  the  admission  of  this  parol 
evidence,  but  from  the  breach  of  the  condi- 
tion of  nonallenablllty.  The  purpose  of  the 
offer  Is  simply  to  show  what  amount  was  re- 
ceived from  Cazeaux  and  should  be  refunded 
to  him.  From  that  standpoint  the  recital 
In  the  deed  that  the  amount  received  was 
$350  is  In  reality  nothing  more  than  a  re- 
ceipt &ud  has  no  greater  legal  effect  fWlg- 
more,  Bv.  par.  2433) ;  and  a  receipt  Is  always 
open  to  oral  explanation  (Id.  1058). 

O'NIELIi, '  J.,  dissents  from  the  oplnitvi 
that  the  condition  runs  with  the  land. 
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WESTERN  TJNION  TELEGRAPH  CO.  et  aL 
T.  McKlNNEX.    (No.  16841.) 

(Supreme  Court  of  MiBaiwdppL    March  15, 
1915.) 

TjojEGUAjena  and  Telephones  i&=375— Dei.at 
IN  Deuvebt  of  Messaoeb— Joint  IjIabil- 
rry— PuNiTiva  Damages. 

Where  two  telegraph  companies  acted  inde- 
pendently o{  each  other  in  forwarding  a  mes- 
sage, neither  was  responsible  for  the  acts  of  the 
other  with  reference  thereto,  and,  if  either  so 
acted  as  to  justify  punitive  damages  because  of 
delay,  the  other  was  not  responsible  therefor, 
and  if  both  were  subject  to  punitive  damages 
for  delay  the  damages  must  be  awarded  against 
each  separately. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  9=»75.] 

Appeal  from  Circuit  Court,  Neahoba  Conn- 
^;   G.  L.  Dobbs,  Judge. 

Action  by  Mrs.  Etta  McKluoey  against  the 
Western  Union  Telegraph  Company  and  oth- 
ers. From  a  Judgment  for  plaintiff,  defend- 
ants appeal.    Reversed  and  remanded. 

Appellee,  who  was  plaintiff  in  the  court  be- 
low, filed  suit  against  the  Western  Union 
Telegraph  Company,  (Cumberland  Telephone 
&  Telegraph  Company,  and  the  Central  Mis- 
sissippi Telephone  Company  for  damages  for 
delay  In  delivering  a  telegram  addressed  to 
her  at  Philadelphia,  Miss.,  sent  to  her  by 
lier  son  at  Baskln,  La.,  .announcing  the  death 
of  another  son.  The  telegram  Is  as  follows: 
"Baskln,  La.,  8-29,  1908. 

"To  Mrs.  Etta  McE^nney  Philadelphia,  Mias.: 
Calvin  dead  are  you  coming  let  me  know  Rush 
answer.  C.  B.  0>ghlan." 

"OK-S-RH.    12:00  p.  m." 

Appellee's  proof  shows  that  this  telegram 
was  delivered  to  the  agent  of  the  Western 
Union  Telegraph  Company  at  Baskln,  La.,  at 
8  o'clock  a.  m.,  August  29th,  thongh  it  is 
marked  as  If  received  at  noon  of  that  day. 
The  Western  Union  has  no  office  at  Phila- 
delphia, Miss.,  and  the  tel^ram  in  question 
was  sent  by  the  Western  Union  to  Meridian, 
Miss.,  there  to  be  relayed  by  way  of  the  Cum- 
berland Telephone  &  Telegraph  Company, 
which  bad  a  Joint  connection  with  the  Cen- 
tral Mississippi  Telephone  Company,  and 
thus  enabling  it  to  deliver  its  message  at 
Philadelphia.  The  message  was  delivered 
to  the  Cumberland  Telephone  Company,  at 
Meridian,  Miss.,  abont  3.30  p.  m.,  August 
29tb,  but  was  not  delivered  to  appellee  until 
about  noon  of  August  Slst.  The  Cumberland 
Telephone  Company  Introduced  evidence  to 
show  that  Its  line  by  way  of  Union,  Miss., 
where  it  connected  with  the  line  of  the  Cen- 
tral Mississippi  Telephone  Company,  was 
down,  and  that  It  advised  the  Western  Union 
operator  at  Baskln,  La.,  about  4:40  In  the 
afternoon  of  the  day  that  the  message  was 
sent  that  It  could  not  be  delivered  on  that 
account  There  is  evidence  showing  that 
the  tel^hone  connection  could  have  been 
made    with    Philadelphia    via    Java,    Miss., 


where  the  Cumberland  had  an  office  which 
connected  with  the  Independent  line  Into 
Philadelphia.  It  Is  also  shown  that  the  Pos- 
tal Telegraph-Cable  Company  had  an  office 
at  Philadelphia,  and  that  the  message  could 
have  been  relayed  at  either  Jackson  or  Vlcks- 
burg,  and  transmitted  by  the  Postal  to  Phila- 
delphia, and  that  this  kind  of  service  was 
frequently  performed. 

The  Western  Union  Telegraph  defends 
upon  the  ground  that  the  message  was 
transmitted  promptly  to  Meridian,  Miss.,  and 
there  turned  over  to  the  Cumberland  Tele- 
phone Company,  and  that  the  delay  was  not 
on  the  part  of  the  Western  Union. 

The  defense  of  the  Cumberland  Telephone 
Company,  is  that  their  line  was  down  which 
connected  them  with  Union,  Miss.,  where  the 
message  had  to  be  relayed  by  way  of  the 
Central  Mississippi  Telephone  (Company,  and 
that  It  promptly  advised  the  Western  Union 
of  that  fact,  and  therefore  It  was  not  liable 
to  plaintiff  for  any  damage  caused  by  the  de- 
lay. 

On  the  trial,  a  peremptory  Instruction  was 
granted  for  the  Central  Mississippi  Telephone 
Company,  it  being  shown  that  this  company 
had  delivered  the  message  to  appellee  prompt- 
ly npon  receipt  of  same  by  their  agent  on 
August  Slat,  and  the  case  went  to  the  jury 
on  an  instruction  which  permitted '  them  to 
find  punitive  damages  against  the  other  two 
defendants.  The  Jury  returned  a  verdict  as 
foUows: 

"We,  the  jury,  find  for  the  plaintiff  in  the  sum 
of  one  thousand  dollars  punitive  damages." 

From  which  the  appellants  have  appealed. 

The  appellants  contend  that  there  Is  no 
Joint  tort,  and  that  each  of  the  appellant 
companies  acted  Independently  of  the  other, 
and  there  could  be  no  Joint  UabiUty  for  puni- 
tive damages,  since  it  is  not  shown  that  the 
delay  was  due  to  any  Joint  action  on  their 
part 

Bowers  &  Grlfflth,  of  Onlfport,  and  Harris 
&  Potter,  of  Jackson,  for  appellants.  G.  E. 
Wilson,  of  Philadelphia,  and  Adams  &  Dobbs, 
of  Ackerman,  for  appellee. 

SMITH,  0.  J.  The  court  below  erred  in 
permitting  the  Jury  to  render  a  verdict  for 
punitive  damages  against  appellants  Jointly. 
Each  acted  independently  of  the  other  In 
forwarding  this  telegram,  and  neither  is  re- 
sponsible for  the  acts  of  the  other  with  ref- 
erence thereto;  and  If  either  of  them  acted 
In  such  manner  as  to  Justify  the  imposition 
of  punitive  damages  against  it,  the  other  is 
not  responsible  therefor.  So  that  If  they 
are  to  be  punished  for  the  delay  In  deliver- 
ing this  telegram,  each  must  be  punished 
separately  and  for  Its  own  acts  and  omis- 
sions. 

Since  the  record  does  not  clearly  disclose 
why  this  telegram  was  not  delivered, by  the 
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Onmberland  Telephone  ft  Telegrapb  Company 
by  way  ot  Java,  which  it  seems  could  have 
been  done,  and  why  the  Western  Union  Tele- 
graph Company  delayed  In  dellTerlng  It  to 
the  Cumberland  Telephone  ft  Telegrapb  Com- 
pany from  8  a.  m.  until  3:30  p.  m..  If  It  In 
taxt  did  BO  delay  to  deliver  It,  we  deem  It 
best  to  decide  no  other  question  In  the  case. 
Reversed  and  remanded. 


O09  Mlaa.  12) 

HUPFIN  T.  PAGE.     (No.  17991.) 

(Supreme  Court  of  Mississippi.    March  16, 
1916.) 

A7FKAI,   AND    Ebbob   i8=»6S5— Recobd— OlOS- 

aiONB— Stbikino  J'BOU  Filbs. 

Under  Laws  1910,  c.  Ill,  {  1,  subd.  "d," 
providing  relative  to  the  transcript  of  the  ste- 
nographer's, notes  that,  when  notice  is  given  to 
the  stenographer  that  a  copy  of  the  notes  is 
desired,  no  transcript  of  such  notes  shall  be 
stricken  from  the  record  by  the  Supreme  Court 
for  any  reason,  unless  it  is  shown  that  such 
notes  are  incorrect  in  some  material  particular, 
a  transcript  will  not  be  stricken  from  the  record 
because  of  the  omission  of  testimony  introduced 
at  the  trial,  unless  it  is  shown  that  such  testi- 
mony is  material  to  the  issues  upon  which  the 
court  will  be  called  to  pass  on  the  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  2823-2826;  Dec.  Dig.  «=> 
656.] 

Appeal  from  Clrcnlt  Court,  Panola  County ; 
N.  A.  Taylor,  Judge. 

Action  between  James  Rnffln  and  A.  3. 
Page.  Judgment  for  Page,  and  Ruffln  ap- 
peals. On  motion  to  strike  the  stenogra- 
pher's transcript  from  the  record.  Case  re- 
manded to  the  docket. 

h.  F.  Rainwater,  of  Sardla,  for  the  mo- 
tion. Shands  ft  Montgomery,  of  Sardis,  op- 
posed. 

SMITH,  C.  3,  This  is  a  motion  to  strike 
tile  stenographer's  transcript  from  the  rec- 
ord, on  the  ground  that  it  was  filed  by  the 
stenographer  after  the  expiration  of  the  time 
within  which  he  was  empowered  so  to  do,  has 
"never  been  signed  by  the  trial  judge  nor 
been  agreed  on  by  the  parties,  nor  become  a 
part  of  the  record  by  operation  of  law,"  and 
is  Incorrect  in  a  material  particular.  In 
support  of  the  allegation  that  the  transcript 
is  Incorrect  in  a  material  particular,  an  af- 
fidavit has  been  filed  setting  forth  the  omls- 
bIou  of  certain  testimony  which  was  Intro- 
duced on  the  trial.  It  does  not  appear  from 
tUs  testimony  alone  that  it  is  material  to 
the  Issues  upon  which  we  will  be  called  to 
pass  on  this  appeal,  and  unless  It  does  so 
appear  the  transcript  cannot,  nnder  the  pro- 
visions of  subdivision  "0,"  {  1.  c.  Ill,  Laws 
1910,  be  stricken  from  the  record. 

The  case  will  therefore  be  remanded  to  the 
docket  so  that  counsel  for  appellee,  if  they 
so  desire,  may  point  out,  by  brief  or  other- 
wise, wherein  this  evidence  is  material ;  and, 
when  this  Is  done,  the  court  will  examine 
the  record  and  determine  whether  or  not  It 
is  In  fact  material. 


(K»  MlBS.  S) 
GULF  ft  S.  I.  R.  CO.  T.  MAGEE  WARE- 
HOUSE GO.    (No.  16663J 
(Supreme  Court  of  Miasissippl.    liaicb  8, 1916.) 
L  WoBK  AND  Labob  «=>4^Pxbfobilahck  o* 

SKBVIOKS— IlCFLIED    COSIRACI. 

Where  services  rendered  by  plaintiff  and 
accepted  by  defendant  were  rendered  and  ac- 
cepted under  such  circumstances  that  no  rea- 
sonable person  could  assume  that  they  were 
rendered  as  a  gratuity,  the  law  would  iinply  a 
promise  to  pay  reasonable  compensation  uiere- 
for. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §}  3-7 ;  Dec.  Dig.  «=34.] 

2.  WoBK  AND  Labob  ®=94— Pxbfobilanck  o* 

SEBVICKS— lUFLIED   CONTBAOT. 

The  intention  of  the  parties  to  an  alleged 
Implied  contract  is  the  essence  of  the  transac- 
tion, and,  where  they  did  not  intend  that  the 
par^  receiving  benefits  should  pay  therefor, 
there  was  no  implied  contract  to  pay. 

[E}d.  Note. — For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  S§  3-7;  Dec.  Dig.  <S=>4.] 

3.  WoBK  AND  Labob  iS=>28— Pebiobicancx  ov 
Sebvicks— Implied  Contbact. 

That  a  corporation,  which  took  over  the 
business  of  a  firm  which  had  rendered  gratui- 
tous services,  continued  to  render  services  with- 
out any  change  in  the  course  of  business,  must 
be  considered  in  determining  the  existence  of 
an  implied  contract  to  pay  therefor. 

(Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  |{  17,  66;  Dec.  Dig.  «=>28.] 

4.  WoBK  AND  Labob  i&=330  —  Ikpuxd  Con- 
TBACT— Question  fob  Jubt. 

Where  the  evidence  on  the  question  whether 
plaintiff  rendered  services  with  expectation  to 
be  paid  therefor  or  whether  defendant  receiving 
the  services  understood  that  plaintiff  rendered 
them  with  the  intent  of  charging  therefor  wu 
conflicting,  the  issue  of  implied  contract  is  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {{  69-65;  Dec  Dig.  «=330.1 

Appeal  from  CSrcuit  Coort,  Simpson  Own- 
ty ;  W.  H.  Hughes,  Judge. 

Action  by  the  Magee  Warehouse  Company 
against  the  Gulf  ft  Ship  Island  Railroad 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.     Reversed  and  remanded. 

Wells,  May  ft  Sanders,  of  Jackson,  for  ap- 
pellant Russell  ft  Russell,  of  Magee,  ftor 
appellee. 

COOK,  3.  This  suit  was  Instituted  by  the 
Magee  Warehouse  Company  against  the  Gnlf 
ft  Ship  Island  Railroad  Company  upon  an 
alleged  Implied  contract  for  valuable  serv- 
ices rendered  to  and  accepted  by  the  railroad 
company.  The  declaration  demands  judg- 
ment for  loading  14,362  bales  of  cotton  on 
the  cars  of  defendant  at  the  rate  of  two 
cents  per  bale,  which  sum  it  is  alleged  was 
the  customary  charge  for  like  service.  It  is 
further  averred  that  the  cotton  was  loaded 
upon  orders  from  the  station  agent  of  de- 
fendant; that  the  railroad  company  had  no 
sufficient  platform,  or  other  place  at  the  sta- 
tion for  the  reception  of  cotton,  and  from 
whence  It  could  be  loaded  on  the  cars;  that 
the  railroad  company,  by  its  course  of  bust- 


4s»For  other  caaei  sw  sua*  toplo  uid  KBT-NUHBBB  In  all  K^-Nombsrad  OlgMts  and  IndaxM 


Digitized  by 


Google 


UlBS.) 


RICHMOND  V.  ENOCHS 


649 


nesa,  extendlos  over  a  number  of  years,  had 
■elected  plaintiff's  warehouse  as  the  place 
at  whlcb  cotton  must  be  placed  for  transpor- 
tation. The  evldenoe  for  plaintiff  supported 
the  averments  of  the  declaration. 

[1]  If  the  jury  believed  the  witnesses  for 
plaintiff,  a  verdict  for  plaintiff  would  not 
be  disturbed,  because  the  service  was  ren- 
dered and  accepted  by  defendant  under  such 
drcomstanoes  that  no  reasonable  person 
coold  assume  that  the  benefits  conferred  were 
Intended  as  a  gratuity.  Under  the  circum- 
stances shown  by  plaintlfTs  evidence,  the  law 
wUl  imply  a  promise  to  pay  a  fair  and  rea- 
■cmable  compensation  tor  snch  services.  El- 
liott on  Contracts,  1 1855  et  seq. 

On  the  other  hand,  defendant  produced  evi- 
dence which  tended  to  show  that  the  railroad 
company  bad  built  a  spur  track  to  the  ware- 
house of  r'"'"*^''^  solely  for  the  convenience 
and  profit  of  plaintiff;  that  the  loading  of 
cotton  was  a  service  rendered  in  return  for 
the  valuable  privilege  conferred.  There  was 
testimony  which  Justified  the  railroad  in  be- 
lieving that  the  warehouse  company  did  not 
expect  any  compensation  for  the  work. 

The  station  agent  testified  that,  when  she 
took  charge  of  the  station  several  years 
prior  to  the  years  for  which  plaintiff  claims 
compensation,  the  then  manager  of  the  ware- 
house told  her  that  the  warehouse  would 
load  cotton  on  the  cars  without  cost  to  the 
railroad  company. 

[2]  It  is  argued  that  the  manager  was  not 
each  an  agent  as  was  aiuthorized  to  make  a 
contract  of  that  character.  Assuming,  but 
not  deciding,  that  this  contentl<»i  is  sound, 
the  Intention  of  the  partiea  to  an  alleged 
Implied  contract  is  the  essence  of  the  trans- 
action. If  the  parties  did  not  Intend  that 
the  party  receiving  the  benefits  would  pay 
for  It,  there  could  be  no  Implied  contract  to 
pay. 

[3]  Again,  it  is  said  that  the  warehouse 
was  being  conducted  by  a  partnership  at  the 
time  the  statement  was  made  by  the  then 
manager,  but  It  has  been  since  run  by  a 
corporation  organized  for  that  purpose.  It 
appears,  however,  that  there  has  been  no 
change  in  the  course  of  the  business  between 
the  parties,  and  It  also  appears  that  the 
corporation  rendered  the  service  for  at  least 
two  years  before  demanding  compensation. 

[4]  All  of  these  and  other  circumstances 
were  for  the  Jury  to  solve.  There  was  a 
clear  conflict  in  the  evidence  as  to  whether 
the  services  were  rendered  with  any  expec- 
tation on  the  part  of  plaintiff  that  It  would 
be  paid  for  its  labor;  it  Is  also  debatable 
as  to  whether  the  railroad  company  under- 
Stood  that  plaintiff  was  rendering  any  serv- 
ice with  the  Intention  of  charging  therefor. 

We  do  not  go  into  details  for  the  obvious 
reason  that  this  case  is  to  be  retried. 

The  court  should  have  left  the  Jury  free 
to  pass  on  the  conflicting  evidence,  and,  be- 


cause the  court  took  away  from  the  jury 
this  right,  the  case  will  be  reversed  and  tb- 
manded. 
Beversed  and  remanded. 


aw  Ulss.  14) 
BICHMOND  V.  ENOCHS.    (Na  16912.) 

(Supreme  Court  of  MiBsisBlppi.     March  16, 
1915.) 

1.  Exceptions,    Buj.  of  «=s>2— Ooi(fi:xa.hci 
wrm  Statittie. 

Bills  of  ezceptiona  were  unknown  to  the 
common  law,  are  founded  wholly  upon  statnt^ 
and  can  be  made  up  only  within  the  time  and 
in  the  manner  and  place  provided  by  statute. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
BUI  of.  Cent.  Dig.  {  2 ;   Dec.  Dig.  «=»2.] 

2.  Af  PBAi,  AND  Ebbos  4=9656— Buxs  or  'Ex.- 
ocPTiONB— Motion   to    Stsikk    Sibnooka- 

PEKB's  TaANSCBIFT. 

Under  Laws  1910,  c.  Ill,  {  797,  providing 
in  subdivision  "a"  that,  in  all  cases  where  the 
evidence  is  taken  by  the  official  stenographer, 
any  person  to  appeal  the  case  shall  notify  the 
stenograpber.  etc.,  within  30  days  of  the  ad- 
journqient  of  court,  of  the  fact  that  a  copy  of 
the  notes  is  desired,  etc.,  and  providing  in  sab- 
division  "d"  that,  if  notice  is  given  as  above, 
no  stenographer's  transcript  shall  be  stricken 
by  the  Supreme  Court  unless  such  notes  are  in- 
correct In  some  material  particular,  and  then 
only  in  cases  where  such  notes  bad  never  been 
signed  by  the  trial  judge,  agreed  on  by  the  par- 
ties, or  become  part  of  the  record  by  operation 
of  law,  where  the  term  of  the  court  at  which 
the  judgment  appealed  from  was  rendered  end- 
ed March  29,  1913,  and  the  stenographer  t»- 
ceived  notice  to  transcribe  his  notes  on  May 
27,  191S,  the  bill  of  exceptions  is  a  nullity  and 
must  be  stricken  from  the  record,  whether  or 
not  "incorrect  in  some  material  particular." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2823-2825 ;  Dec.  Dig.  «=» 
655.} 

3.  Apfkax   and    Ebbob   <S=>655— Incobpoba- 
noN  of  ExHinrr  in  STSNoaBAFHSB's  NoTSa 

Where  the  action  was  for  libel,  and  a  copy 
of  the  newspaper  containing  it  was  introduced 
in  evidence,  but  was  not  marked  as  an  exhibit 
and  referred  to  by  the  stenographer  in  his  notes, 
as  requrred  by  Code  1906,  {  4790,  motion  to 
strike  from  the  record  the  bill  of  exceptions  was 
sustained,  although  the  alleged  libel  was  made 
an  exhibit  to  the  pleadings,  and  so  a  part  of 
the  record;  no  cross-references  being  made 
thereto  by  the  stenographer,  as  required  by  rale 
2  of  the  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2823-2825 ;  Dec.  Dig.  «=> 
655.] 

Appeal  from  Circuit  Court,  Hinds  County ; 
W.  A.  Henry,  Judge. 

Action  between  John  L.  BlCbmond  and  L 
C.  Enochs.  Judgment  for  the  latter,  and  the 
former  appeals.  Motion  to  strike  the  stenog- 
rapher's transcript  from  the  record  sus- 
tained. 

Robertson  ft  Bratton,  of  Jackson,  for  ap- 
pellai)t  Oreen  &  Oreen,  of  Jackson,  for  ap- 
pellee. 

SMITH,  C  3.  This  Is  a  motion  by  appellee 
to  strike  the  stenographer's  transcript  from 
the  record.  The  several  grounds  of  the  mo- 
tion may  be  reduced  to  two:  First,  no  notice 
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was  given  the  stenographer  to  transcribe  and 
file  his  notes  of  the  evidence,  as  provided  by 
paragraph  "a"  of  section  797,  c.  Ill,  Laws 
1910 ;  second,  that  the  transcript  has  "never 
been  signed  by  the  trial  Judge,  nor  been 
agreed  on  by  the  parties,  nor  become  a  part 
of  the  record  by  operation  of  law,"  and  is 
incorrect  In  a  material  particular. 

The  term  of  the  court  at  which  the  Judg- 
ment appealed  from  was  rendered  ended  on 
March  29,  1913.  Notice  to  transcribe  bis 
notes  of  the  evidence  was  given  the  stenogra- 
pher on  May  27th  thereafter.  On  June  16th 
the  stenographer  delivered  to  counsel  for  ap- 
I>ellant  a  transcript  of  the  evidence,  and  he 
In  turn  immediately  delivered  it  to  counsel 
for  appellee,  with  the  request  that  they  ex- 
amine and  correct  It  This  they  declined  to 
do,  but  returned  it  to  counsel  for  appellant, 
who  thereupon  filed  it  with  the  circuit  clerk. 
It  was  not  approved  by,  and  seems  never  to 
have,  been  tendered  to,  the  circuit  Judge. 

Subdivision  "a"  of  section  797,  c  111,  Laws 
1910,  is  as  follows: 

"In  all  cases  in  which  the  evideDce  is  noted 
by  the  official  stenographer,  any  person  desiring 
to  appeal  the  case  shall  notify  the  stenographer 
in  writing  within  thirty  days  of  the  adjourn- 
ment of  court  of  the  fact  that  a  copy  of  the 
notes  is  desired.  This  notice  must  be  handed 
to  the  stenographer  personally,  or  mailed  to  liim 
at  his  usual  place  of  abode.  In  either  case  the 
attorney  making  the  request  shall  file  with  the 
clerk  of  the  court  a  copy  of  the  notice  with  a 
statement  as  to  how  the  notice  was  served. 
Upon  receipt  of  such  notice  it  shall  be  the  duty 
of  the  stenographer  to  transcribe  his  notes  with- 
in sixty  days  of  the  date  of  such  notice." 

And  subdivision  "d"  thereof  is  as  follows: 
"Provided  notice  as  above  is  given  to  the 
stenographer  by  the  appellant  or  his  counsel 
within  thirty  days  after  the  conclusion  of  the 
term  of  court,  no  stenographer's  transcript  of 
his  notes  shall  be  stricken  from  the  record  by 
the  Supreme  Court,  for  any  reason,  unless  it 
be  shown  that  such  notes  are  incorrect  in  some 
material  particular,  and  then  only  }n  cases 
where  such  notes  have  never  been  signed  by  the 
trial  judge,  nor  been  agreed  on  by  the  parties, 
'  nor  become  a  part  of  the  record  by  operation 
of  law." 

[1]  Bills  of  exertions,  by  which  matters 
occurring  on  the  trial  and  not  otherwise 
of  record  are  preserved  and  made  a  part  of 
the  record,  were  unknown  to  the  common 
law,  are  founded  wholly  upon  statutes,  and 
can  be  made  up  only  within  the  time  and  In 
the  manner  and  place  provided  in  the  stat- 
utes. The  settling  of  a  bill  of  exceptions  is 
not  a  Judicial  but  a  ministerial  act ;  and  the 
power  of  the  court  below  so  to  do,  as  well  as 
the  power  of  this  court  In  determining  wheth- 
er or  not  a  record  which  purports  to  be  a 
bill  of  exceptions  is  Such  in  fact,  is  measured 
by  the  statute  providing  therefor.  Van 
Buren  v.  State,  24  Miss.  512 ;  Railroad  Co.  v. 
Ragsdale,  51  Miss.  447;  Allen  v.  Levy,  69 
Miss.  613;  Albrecht  V.  State,  62  Miss.  516; 
Chenault  v.  Adams  Machine  Co.,  97  Miss.  487, 
62  South.  189. 

[2]' In  the  absence  of  subdivision  "d"  of 
section  797,  c.  Ill,  Laws  of  1910,  a  bUl  of  ex- 


ceptions or  stenographer's  transcript  of  the 
evidence  not  made  up  and  dealt  with  In  the 
manner  provided  by  that  statute  would  be  a 
nullity,  and  would  be  stricken  from  the  rec- 
ord upon  request  of  the  opposing  party.  Tbe 
only  Instance  In  which  the  statute  provides 
that  a  bill  of  exceptions  or  transcript  of  tbe 
evidence  not  made  up  in  the  manner  pointed 
out  therein  shall  be  treated  as  a  part  of  the 
record  is  when  it  Is  made  up  pursuant  to  no* 
tlce  "given  to  the  stenographer  by  tbe  appel- 
lant or  his  counsel  within  thirty  days  after 
the  conclusion  of  the  term  of  court,"  and  Is 
not  "incorrect  in  some  material  particular." 
Since  this  notice  was  not  given  In  the  caae 
at  bar.  It  necessarily  follows  that  tbe  bill  of 
exceptions  is  a  nullity,  and  must  be  stricken 
from  the  record,  without  reference  to  wheth- 
er or  not  It  is  "Inoorrect  In  some  material 
particular." 

In  Railroad  Co.  v.  Chambers,  103  Miss. 
400,  60  South.  662,  we  declined  to  strike  a 
transcript  of  the  evidence  from  the  record, 
although  no  notice  had  been  given  the  stenog- 
rapher to  transcribe  and  file  his  notes,  and 
In  the  course  of  the  opinion  it  was  said  that: 

"Carrying  out  the  spirit  of  this  statute,  we 
will  not  simply  obey  the  strict  letter  thereof, 
but  will  refuse  to  strike  such  a  transcript  from 
the  record  for  any  reason,  when  it  is  not  shown 
to  be  incorrect  in  some  material  particular,  un- 
less to  refuse  so  to  do  would  be  manifestly 
unjust  to  a  party  affected  thereby.  If  the  tnui- 
script  of  the  notes  is  correct,  it  is  immaterial 
how  the  stenographer  came  to  make  it;  and 
it  is  difficult  to  conceive  how  any  party  could 
have  any  just  ground  of  complaint  because  it  ia, 
if  correct,  incorporated  in  the  record." 

This,  counsel  for  appellee  very  properly 
say,  substitutes  the  rule  of  Justice  for  tbe 
rule  provided  by  the  statute,  and  so  to  do  is 
not  within  the  power  which  rightfully  be- 
longs to  this  court  We,  of  course,  are  sup- 
posed to  administer  Justice,  but  only  in  ac- 
cordance with  law.  In  order  that  that  case 
may  no  longer  mislead,  it  is  hereby  expressly 
overruled. 

[3]  The  motion  must  also  be  sustained  upoo 
the  second  ground.  Tbe  suit  was  Institated 
in  order  to  recover  damages  for  the  alleged 
publication  by  the  defendant  of  a  libel  upon 
the  plaintiff.  At  the  close  of  the  plalntUTs 
evidence  It  was  excluded  by  the  court,  and  a 
peremptory  instruction  given  to  find  for  the 
defendant  The  alleged  libel  was  published 
in  the  Clarion-Ledger,  a  newspaper  published 
in  the  city  of  Jaclvson.  A  copy  of  this  paper 
containing  it  was  introduced  In  evidence^  but 
was  not  marked  as  an  exhibit  by  the  stenog- 
rapher and  reference  made  to  it  in  his  notes, 
as  required  by  section  4790  of  the  Code,  ao 
that  it  could  be  identified  and  copied  by  tbe 
clerk  Into  the  record,  and  therefore  cannot 
now  he  made  a  part  thereof. 

It  was  stated  at  the  bar  by  counsel  for  ap- 
pellant that  this  alleged  libel  was  made  an 
exhibit  to  the  pleadings,  appears  more  than 
once  in  the  record,  and  therefore  It  was  un- 
necessary for  the  clerk  to  again  copy  it  into 
the  record  in  this  connection.    All  of   this 
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may  ie  true,  asd  nnder  rule  2  an  exhibit  to 
tbe  pleadings  and  evidence  need  not  be  copied 
Into  the  record  but  once,  when  proper  crosa- 
references  are  made  thereto  by  the  clerk; 
bnt  such  cross-references  do  not  appear  here, 
and  in  fact  cannot  be  made.  In  the  absence 
of  an  Identification  by  the  stenographer  of 
the  paper  containing  the  alleged  libel. 
Motion  sustained. 

009  MlBB.  23)  =—=» 

STATE  T.  PHILUPS.    (No.  17808.) 
(Supreme  Court  of  Missiasippi.    March  1, 1915.) 

1.  CoNSTrrOTiONAi,  Law  9s>296— Intoxioat- 

IHQ  LiQDOBS  «=»17— Dot  PbOOISS  OF  LaW— 
LiIQDOBS   IN    Cl.tIB8— "POUCK   POWEB." 

Laws  1914,  c.  127,  i  4,  prohibiting  the  car- 
rying of  intozicatiiig  liquors  into  a  social  club 
for  use  therein,  bears  a  reasonable  relation  to 
the  preservation  of  the  peace  and  order  in  such 
club  and  to  the  enforcement  of  the  prohibition 
law,  which  is  intended  to  curtail  the  consump- 
tion of  intoxicating  liquors,  and  therefore  the 
statute  does  not  unduly  limit  the  use  of  proper- 
ty contrary  to  Const.  1890,  (  14,  and  Const  U. 
S.  Amend.  14,  j  1,  guaranteeing  due  process 
of  law,  but  is  a  proper  exercise  of  the  "police 
jKtwer*  which  atends  to  whatever  is  held  by 
the  prevailing  morality  or  strong  and  prepon- 
derant public  opinion  to  be  greatly  and  imme- 
diately necessary  to  the  public  welfare. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  $§  825-^838,  840-846;  Dec. 
Dig.  €=3296;  Intoxicating  Liquors,  Cent.  Dig. 
IS  21-23;    Dec.  Dig.  «=>17. 

For  other  definitions,  see  Woids  and  Phrases, 
Eirst  and  Second  Series,  Police  Power.] 

2.  CONSTTTTrTIONAL   LAW  «=»240— Equax  Pbo- 
TXCTION   or  THK   LAWS— LiQUOBS  IN    SOCIAX 

Qlubb. 

Nor  does  that  statute,  though  there  is  no 
similar  prohibition  against  business,  benevolent, 
or  other  organizationB  into  which  liquors  are 
not  ordinarily  taken,  deprive  the  members  of 
social  clubs  of  the  equal  protection  of  the  laws, 
since  the  Legislature  need  not  attempt  to  rem- 
edy a  nonexistent  evil,  and  besides  the  act  is 
beneficial,  rather  than  detrimental,  to  social 
clubs. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  H  688,  692,  697-699;  Dec. 
Dig.  <8=>240.] 

3.  STATtrrBS  «=105— Strmoi«ROT  of  Titub— 

LEOIBLATITB    QlTEBTION. 

Under  Const.  1890,  I  71,  providing  that  the 
title  of  a  statute  "ought"  to  indicate  clearly  its 
subject-matter,  the  sufficiency  of  the  title  of  a 
statute  is  a  matter  for  the  Legislature  solely. 

[Ed.  Note. — For  iither  cases,  see  Statutes, 
Cent.  Dig.  §S  117,  118;  Dec  Dig,  <8=>105.1 

Appcnl  fi'DDi  Circuit  Coart,  Leflore  Coun- 
t.v;    K.  K.  Evt-ri'sr.  .luUse. 

T.  .1.  riiitlips  wiis  convicted  by  a  JiisUce 
of  ilie  |><-ace  »t  iiiiluwfully  carrying  intoxl- 
<-:iiiii.!!  liquor  liiKi  u  social  club,  and  on  ai>- 
l<i.';il  to  the  circuit  court  a  demurrer  to  the 
niti<l:ivit  was  sustained,  and  the  State  ap- 
li'al.i.    lieversed  and  remanded. 

f.co.  H.  Ethridge,  Asst  Atty.  Qen.,  for  the 
.'Juite.  Wells,  May  &  Sanders,  of  Jackson, 
and  J.  A,  Tyson,  of  Greenwood,  for  appellea 

COOK,  J.  Appellee  was  convicted  by  a 
Justice  of  the  peace  upon  an  affidavit  charg- 
ing that  he — 


"on  or  before  the  23d  day  of  November,  1014, 
unlawfully  did  then  and  there  carry  to  the  dub 
of  the  Benevolent  Protective  Order  of  Elks,  the 
same  then  and  there  being  a  social  club  and 
organization,  for  the  use  therein  as  a  beverage, 
vinous,  spiritnous,  malt,  alcoholic,  and  intoxicat- 
ing liquor,  to  wit,  one  bottle  of  whiskv  then 
and  there  containing  more  than  one-half  of  1 
per  cent,  of  alcohol.'*^ 

Appellee  appealed  to  the  circuit  court  and 
there  demurred  to  the  aflSdavit,  which  de- 
murrer was  sustained.  From  the  judgment 
of  the  circuit  court  sustaining  appellant's 
demurrer,  the  state  prosecuted  this  appeal. 

This  prosecution  was  founded  upon  section 

4,  c.  127,  Laws  Mississippi  1914,  which  read 
thus: 

"That  no  intoxicating  liquor  within  the  mean- 
ing of  this  act  shall  be  kept  in  any  locker  or 
other  place  in  any  social  club  or  organization 
for  use  therein,  and  all  persons  carrying  such 
liquor  to  such  club  or  locker  for  use  therein  or 
keeping  the  same  for  such  use,  shall  be  guilty 
of  a  violation  of  this  act" 

The  demurrer  of  defendant  below  was  sus- 
tained upon  the  theory  that  said  section  is 
unconstitutional  because  it  contravenes  the 
fourteenth  amendment  to  the  Constitution 
of  the  United  States,  as  well  as  article  three, 
section  14,  of  our  state  Constitution. 

It  was  also  urged  below,  and  here,  that 
chapter  127,  Laws  1914,  Is  void  because  it 
violates  section  71  of  the  state  Constitution, 
referring  to  the  title  of  bUls  Introduced  in 
the  state  Legislature. 

[1]  The  position  of  appellant,  briefly  stat- 
ed. Is  that  the  statute  under  review  recog- 
nizes that  Intoxicating  liquors  are  property, 
and  that  one  may  lawfully  own,  possess,  and 
use  the  same,  and  that  the  limitation  upon 
this  right  imposed  by  the  statute  bears  no 
reasonable  relation  to  the  policy  of  the  state 
to  suppress  the  sale  of  intoxicants,  and  also 
that  the  statute  Is  discriminatory  and  denies 
to  the  persons  Involved  equal  protection  of 
the  laws.  For  these  reasons.  It  is  claimed 
that  the  statute  violates  the  fourteenth 
amendment  of  the  Constitution  of  the  United 
States  and  article  3,  |  14,  of  our  own  state 
Constitution.  To  support  his  contention  ap- 
pellee cites  the  following  cases,  viz.:  Eidge 
V.  City  of  Bessemer,  164  Ala.  599,  51  South. 
246,  26  L.  R.  A.  (N.  S.)  394;  State  v.  Gill- 
man,  33  W.  Va.  146,  10  S.  E.  283,  6  L.  R.  A. 
847:  Ex  parte  Brown,  38  Tex.  Cr.  R.  205,  42 

5.  W.  654,  70  Am.  St  Rep.  743;  State  v.  Good- 
will, 33  W.  Va.  179,  10  S.  E.  285,  6  L.  R.  A, 
621,  23  Am.  St  Rep.  863 ;  State  v.  Williams, 
146  N.  C.  618,  61  8.  E.  61,  17  L.  R.  A.  (N.  S.) 
299,  14  Ann.  Gas.  562;  Commonwealth  v. 
Campbell,  133  Ky.  50,  117  S.  W.  383,  24  L.  R. 
A.  (N.  S.)  172,  19  Ann.  Cas.  159;  Ex  parte 
Mon  Luck,  29  Or.  421,  44  Pac.  693,  82  L.  R.  A. 
738,  54  Am.  St  Rep.  804;  Noble  v.  Haskell, 
219  U.  S.  104,  31  Sup.  Ct  186,  55  L.  Ed.  112, 
32  L.  R.  A.  (N.  S.)  1064,  Ann.  Cas.  1912A,  487. 

Eidge  v.  City  of  Bessemer,  supra,  decided 
by  the  Supreme  Court  of  Alabama,  It  seems 
to  us,  is  the  strongest  case  decided  by  any 
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court  In  fiiTor  of  appellee's  view  of  the  law. 
In  other  words,  this  case  carries  the  sanctity 
of  the  right  to  possess  and  use  property 
much  further  than  has  any  other  court  of 
last  resort  Thl«  case  was  decided  by  a 
divided  conrt;  and,  with  the  utmost  defer- 
ence to  the  opinion  of  the  majority,  we  think 
the  dissenting  opinions  are  more  convincing 
than  the  opinion  of  the  court.  The  conrt 
in  that  case  had  under  consideration  an  ordi- 
nance of  the  dty  of  Bessemer,  the  first  sec- 
tion of  which  is  in  these  words,  viz. : 

"Be  it  ordained  by  the  city  council  of  Besse- 
mer as  follows :  That  it  shall  be  unlawful  and 
constitute  a  violation  of  this  ordinance,  if  any 
X>er8on,  firm,  or  corporation  in  the  city  of  Besse- 
mer, have  or  keep  on  storage  or  deposit,  or  have 
therein,  any  vinous,  spirituous,  or  malt  liqaora, 
or  intoxicating  beverages,  or  any  beverage  which 
is  a  product  of  maltace  or  gencase  as  a  substan- 
tial ingredient,  in  or  at  any  place  where  any 
drinks  or  beverages  are  sold  or  kept  for  sale." 

The  second  section  of  the  ordinance  pro- 
vided that  the  above  section  should  not  ap- 
ply to  dmggista  of  the  class  described 
thereby. 

As  we  interpret  the  opinion  of  the  court, 
the  gist  of  the  court's  reasoning  may  be 
found  in  the  following  words  of  the  opinion, 
viz.: 

"It  can  be  justified  only,  If  at  all,  on  the 
ground  that  it  sustains  some  reasonable  relation 
to  the  prohibition  law  in  the  way  of  prevent- 
ing evasions  of  that  law  by  trick,  artifice,  or 
subterfuge,  under  ^uise  of  which  that  law  itself 
is  violated.  But  it  has  no  such  relation.  It 
undertakes  to  prohibit  the  keeping,  in  any  quan- 
tity and  for  any  purpose  however  innocent,  of 
intoxicating  liquors  and  beverages  in  places 
wliich  are  innocent  in  themselves." 

It  seems  clear  to  ns  that  the  court  entirely 
underestimated  the  ability  and  cunning  of 
the  average  illicit  dealer  in  intoxicating  bev- 
erages. The  dty  council  was  much  wiser,  in 
our  opinion,  to  the  devious  ways  of  this  class 
of  criminals.  Given  a  "pop  stand"  or  a  soda 
fountain  the  blind  tiger  is  practically  im- 
mune from  prosecution  under  any  laws 
against  the  sale  of  intoxicating  liquors.  It 
would  seem  clear  to  ns  that  violators  of  the 
law  would  have  filed  a  dissenting  opinion  In 
that  case,  and  could  have  pointed  out  with 
precision  wherein  the  court  erred,  when  it 
said  that  this  ordinance  sustains  no  reason- 
able relation  to  the  prohibition  law. 

The  dissenting  opinion,  by  Judge  McGIel- 
Ian,  points  out  the  reasonable  relation  of  the 
ordinance  to  the  prohibition  law  in  a  mnch 
clearer  way  than  we  can  hope  to  do,  and  we 
refer  to  his  opinion  and  adopt  the  same  as 
our  own. 

In  State  v.  Gillman,  supra,  the  Supreme 
Court  of  West  Virginia  was  passing  upon 
the  validity  of  a  statute  of  that  state  which 
denounced  as  a  misdemeanor  the  Iceeplng  In 
possession  of  spirituous  liquors  of  another  by 
any  person  not  the  owner  who  had  not  ob- 
tained a  license  therefor.  The  decision  went 
off  upon  the  court's  Interpretation  of  the 
state  Constitution,  which  declared  "laws  may 
be  passed  regulating  or  prohibiting  the  sale 


of  Intoxicating  liquors."  The  court  Invoked 
the  maxim  "Expressio  unius  est  exclusio  al- 
terius,"  holding  that,  the  statute  not  having 
reference  to  the  prohibition  or  sale  of  liquors, 
the  Legislature  was  without  power  to  pass 
the  statuta  The  court  also  held  that  the 
statute  could  not  be  upheld  as  coming  within 
the  police  power  of  the  state.  We  do  not 
consider  this  decision  of  much  value  in  this 
case,  because  the  statute  .there  reviewed  is 
radically  and  substantially  different  from  the 
statute  we  are  considering,  and  t>e8ideB  the 
question  before  that  court  was  complicated 
by  the  Constitution  of  West  Virginia. 

Ex  parte  Brown,  38  Tex.  Or.  B.  295,  42  S. 
W.  654,  70  Am.  St  Rep.  743,  a  Texas  case, 
does  not  seem  to  be  pertinent  to  this  case. 
In  that  case  the  Texas  court  was  construing 
a  statute  in  the  light  of  the  state  Constitu- 
tion, referring  directly  to  the  question  ot 
the  prohibition  of  the  sale  of  IntoxicantB  in 
local  option  territory.  Referring  to  the  con- 
stitutional provision,  the  court  said: 

"It  occurs  to  US  that  this  expression  of  the 
will  of  tbe  people  on  the  subject  is  exclusive 
of  any  other  method  to  be  pursued  by  the  Legis- 
lature. Whatever  may  be  said  as  to  the  power 
of  the  Legislatures  of  other  states,  with  no 
express  provisions  of  their  Constitutions  on  this 
subject,  to  legislate  in  regard  to  the  liquor  traf- 
fic under  the  general  police  power,  the  same 
does  not  apply  with  us.  We  have  an  express 
provision  on  the  subject,  and  that  provision  was 
intended  to  prescribe  a  method  ot  dealing  with 
the  question,  and  to  exclude  any  other  rule  or 
method,  at  least  so  far  as  local  option  territory 
is  concerned." 

The  court  then  quoted  in  full  the  opinion 
of  the  Supreme  Court  of  West  Virginia  in 
State  v.  Gillman,  supra,  adopting  and  in- 
dorsing the  same.  The  two  courts  were  in 
accord,  because  of  the  similarlty  ot  their 
state  Constitutions.  It  will  be  seen  that 
the  Texas  case  is  expressly  confined  to  pro- 
visions of  the  Constitution  of  Texas,  and 
what  would  have  been  the  decision  of  that 
court  had  there  been  no  such  constitutional 
provision  it  is,  of  course,  impossible  to  con- 
jecture. 

State  T.  Goodwill,  supra,  we  do  not  believe 
has  any  application  here,  except  as  a  gen- 
eral statement  of  the  principle  requiring  clas- 
sification of  persons  or  corporations  to  be  af- 
fected by  the  statute  to  be  reasonable  and 
not  discriminatory,  which  principle  we  will 
discuss  later. 

State  V.  Williams,  supra,  a  North  Carolina 
case,  we  here  copy  the  syllabus,  which  indi- 
cates the  question  decided,  viz. : 

"Spirituous,  malt,  or  vinous  liquors  are  prop- 
erty within  the  meaning  of  the  Constitution, 
when  its  manufacture  or  sale  is  lawfully  pro- 
hibited by  statute;  and  when  the  Legislature 
makes  it  an  indictable  offense  to  carry  more 
than  a  certain  ouantity  into  a  specified  county. 
within  a  limiteo  time,  prohibiting  its  sale  and 
not  prohibiting  its  use,  but  authorising  its  uae 
for  certain  purposes,  it  is  unconstitutional,  for 
that  it  is  taking  of  property  without  due  pro- 
cess of  law,  and  not  within  the  police  pown 
of  a  state." 
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Hila  case  was  also  decided  by  a  divided 
eonrt.  We  mention  this  fact  for  the  purpose 
of  sboTTlng  that  decisions  along  this  line 
bsTe  nsually  found  some  Judge  of  the  conrt 
who  dissentK  We  think  the  dissenting  opin- 
ion In  this  case  propounds  a  question  hard  to 
answer,  and  we  quote  the  same,  because,  In 
our  opinion  it  demonstrates  the  fallacy  of 
the  court's  reasoning,  tIz.: 

"In  limiting  each  person  to  a  half  gallon  per 
day  for  his  own  nse  (for  the  law  permits  no 
•ale)  the  Legislature  was  not  niggardly.  Be- 
sides, it  the  manufacture,  though  exclusively  for 
one's  own  use  and  out  of  one's  own  apples  and 
peaches,  in  the  county  can  be  forbidden  by  stat- 
ute without  breaking  the  Constitution,  why 
cannot  the  importation  of  the  same  article 
across  the  county  Une,  in  a  greater  quantity 
than  a  half  gallon  per  day,  even  for  one's  own 
use,  be  prohibited  by  the  same  imwer?  The 
tmth  is  that,  the  Legislature  having  jurisdic- 
tion <^  ttie  subject,  the  limitations  upon  its 
^erdse  rest  in  the  wisdom  and  sound  judgment 
of  the  Legislature,  subject  only  to  review  by 
the  people,  not  by  the  courts." 

Commonwealth  v.  Campbell,  supra,  a  Ken- 
tucky case,  the  charge  against  the  defendant 
was  bringing  intoxicating  liquors  Into  a 
town,  upon  his  jDerson  or  as  his  personal  bag- 
gage, exceeding  a  quart  in  quantity.  This 
prosecution  was  based  upon  a  town  ordinance 
making  it  unlawful  to  bring  into  the  town  in- 
toxicating liquors  exceeding  one  quart  in 
quantity.  This  case  involved  the  construction 
of  the  state  Constitution,  and  the  court  held 
that.  Inasmuch  as  the  Constitution  formulat- 
ed a  system  by  which  the  sale  of  intoxicating 
liquors  throughout  the  state  was  to  be  regu- 
lated by  general  laws,  it  could  not  be  con- 
tended, with  any  show  of  reason,  that  the 
Cramers  of  the  Constitution  Intended  to  leave 
the  question  of  the  retailing  of  liquor  In  a 
given  district  to  a  vote  of  a  majority  of  the 
voters,  and  yet  leave  It  in  the  power  of  the 
Legislature  upon  its  own  motion  to  prohibit 
the  possession  of  liquor  by  the  citizen.  True, 
the  court  said  much  more  than  this.  The 
conrt  discussed  the  natural  and  Inalienable 
rights  of  man,  but  after  they  reached  the 
conclusion  that  the  legislation  was  in  vio- 
lation of  the  state  Constitution,  referring  to 
the  particular  power  under  review,  there 
was  nothing  more  to  be  said. 

It  Is  claimed  by  all  the  cases  wherein  the 
precise  point  now  before  this  court  was  In- 
volved the  power  to  enact  legislation  of  this 
character  was  denied.  We  have  endeavored 
to  analyze  the  cases  relied  on  to  sustain  this 
claim,  and  we  believe  no  court  (except  pos- 
sibly the  Alabama  and  North  Carolina  courts), 
has  gone  so  far  as  to  condemn  the  legisla- 
tion challenged  In  the  present  case. 

Justice  Holmes  in  Noble  State  Bank  v. 
HaskeU,  219  U.  S.  104,  81  Sup.  Ct  186,  65 
L  Ed.  112,  32  L.  R.  A  (N.  S.)  1064,  Ann. 
Cas.  1012A,  487,  thus  defines  police  power: 

"It  may  be  said  in  a  general  way  that  the 
police  power  extends  to  all  the  great  public 
seeds.  *  *  *  It  may  be  put  forth  in  aid  of 
what  is  sanctioned  by  usage,  or  held  by  the  pre- 
Tailing  morality  or  strong  and  preponderant 


opinion  to  be  greatly  and  immediately  necessary 
to  the  public  welfare." 

The  Supreme  Court  of  the  United  States 
has  uniformly  held  that  the  adoption  of  the 
fourteenth  amendment  of  the  Constitution 
did  not  have  the  effect  of  denying  to  the  state 
power  to  prescribe  "regulations  to  promote 
the  peace,  health,  morals,  education,  and 
good  order  of  the  people." 

It  may  be  said  that  the  presence  and  nse  of 
intoxicating  liquors  at  a  place  where  a  num- 
ber of  people  gather  for  the  enjoyment  of 
social  Intercourse  would  have  a  tendency  to 
disturb  the  peace  and  quiet  of  the  people 
there  assembled.  It  Is  not  a  stretch  of  the 
Imagination  to  assume  that  one  intoxicated 
man  may,  and  Indeed  frequently  does,  annoy, 
disgust,  and  offend  the  moral  sense  of  a  large 
number  of  other  i)eople  engaged  in  the  dis- 
cussion of  serious  and  Important  social  ques- 
tions. The  affectionate,  or  the  bellicose, 
inebriate  can  do  much  to  arouse  the  ire  and 
Invite  the  active  resentment  of  his  victims. 
And  so  the  Legislature  deemed  it  wise  to 
protect  the  members  of  sodal  clubs,  and  thus 
promote  the  public  i)eace  by  preventing  the 
carrying  of  Intoxicants  into  the  clubrooms— 
to  be  kept  or  used  there — to  the  discomfort  of 
sober  members  and  to  the  peril  of  the  public 
peace.  This  thought  was  no  doubt  In  the  leg- 
islative mind.  In  so  far  at  least  as  the  stat- 
ute might  apply  to  the  class  of  sodal  dubs 
orgranlzed  and  conducted  for  the  encourage- 
ment of  social  Intercourse,  and  for  the  im- 
provement and  enjoyment  of  tbelr  fortunate 
members. 

There  was  another  thought  which  probably 
prompted  the  legislation  in  question.  It  Is 
well  known  to  those  familiar  with  the  en- 
forcement of  the  laws  against  the  sale  of 
Intoxicants  that  many  schemes,  artifices,  and 
devices  have  been  originated  for  the  pur- 
pose of  evading  the  law.  Clubs  and  lodges 
have  been  organized  for  no  other  purpose 
than  to  sell  intoxicating  liquors.  The  con- 
scienceless promoters  often  select  names  for 
their  club  or  lodge  which  suggest  to  the 
uninitiated  that  these  organizations  have  no 
purpose  other  than  to  assist  the  moral  and 
reUglous  element  of  the  community  in  every 
movement  having  for  its  purpose  the  moral 
welfare  of  the  community. 

To  check  the  pernicious  and  cunning  acttvi- 
tiee  of  the  professional  criminal — ^the  man 
who  once  a  blind  tiger  Is  always  a  blind 
tiger — the  Legislature  adopted  a  broad  classi- 
fication to  cover  any  and  all  social  clubs. 
This  was  necessary  to  make  the  statute  at 
all  efficient  In  this  statute  the  limitation 
upon  the  nse  of  liquor  Is  confined  to  sodal 
clubs.  The  owner  may  carry  It  anywhere 
else  and  use  It  to  any  extent  There  is  no 
attempt  to  destroy  the  personal  liberty  of 
the  owner  to  enjoy  the  seductive  influence  of 
liquor,  or  even  to  get  drunk.  So  far  as  this 
statute  is  concerned  one  may  own  any 
amount  oC  Uqnor,  use  It  as  he  sees  fit,  and 
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eTcn  carry  It  anywhere  except  to  a  social 
club  or  organization.  Therefore  it  is  said 
the  statute  denies  the  owner,  as  a  club  mem- 
ber, the  OQual  protection  of  the  laws. 

There  was  a  time,  not  long  ago,  when 
many  intelligent  and  virtuous  citizens  of  this 
state  resented  any  interference  by  the  Legis- 
lature whereby  it  undertook  to  proliiblt  the 
sale  of  Intoxicating  liquors.  Even  laws  sub- 
mitting to  the  people  of  towns  or  counties 
the  option  of  prohibiting  the  sale  in  any  giv- 
en town  or  county  was  Indignantly  denounc- 
ed as  efforts  to  deprive  the  dissenters  of 
their  natural  and  inalienable  rights.  There 
was  a  time,  perhaps,  when  tills  sentiment  rep- 
resented the  "prevailing  moraUty"  of  many 
communities.  We  have  traveled  far  since, 
until  now  it  may  be  safely  said  that  the  "pre- 
ponderant opinion,"  as  well  as  "the  prevail- 
ing morality"  is  willing  and  anxious  to  pro- 
hibit even  the  possession  of  alcoholic  liquors 
as  a  crime  against  peace,  moraUty,  and  good 
government.  We  do  not  think  we  yield  to  a 
clamorous  and  unreasoning  mob,  when  we 
indorse  a  law  as  within  the  police  power  of 
the  state,  when  the  Supreme  Court  of  the 
United  States  says  tbis  power  exists  when- 
ever the  "preponderant  opinion  and  prevail- 
ing moraUty"  believes  this  law  necessary  to 
the  public  welfare. 

We  quote  the  words  of  an  unknown  writer 
ds  fairly  representative  of  the  present  "pre- 
vailing moraUty"  of  the  people  of  this  state: 

"Whisky  is  a  good  thing  in  its  place.  There 
is  nothing  like  It  for  preserving  a  man  when 
he  is  dead.  If  you  want  to  keep  a  dead  man 
put  him  in  whisky;  if  you  want  to  kill  a  live 
man  put  whisky  in  him." 

Is  the  writer  a  wag  or  a  philosopher?  This 
question  will  be  answered  by  "dyed  in  the 
wool  Individualists' "  but  one  way,  but  we 
apprehend  that  their  answer  would  not  be 
approved  in  a  state-wide  primary. 

There  is  abundant  authority,  we  think,  for 
our  view.  We  will  now  cite  some  of  the  cases 
which  are  In  line  with  our  ideas  of  the  law. 
These  cases  are  collated  by  the  annotator  of 
Eidge  V.  Bessemer,  reported  in  26  L.  K.  A. 
(N.  S.)  395  et  seq.: 

"Thus,  in  iSelma  v.  Brewer,  9  CaL  App.  70, 
98  Pac.  CI,  the  court  said  that  it  was  of  opinion 
that  a  municipal  ordinance,  declaring  it  unlaw- 
ful for  any  person,  flrm,  or  corporation,  com- 
pany, club,  or  association  to  'have,  keep,  pos- 
neaa,  provide,  or  store'  any  spirituous,  etc.,  liq- 
uors witliiu  a  town,  but  permitting  a  licensed 
phiirniacist  to  sell  the  same,  taken  as  a  whole, 
is  consistent  with  the  provisions  of  the  Consti- 
tntion  authorizing  any  city  to  make  and  en- 
force police  regulations  not  in  conflict  with  gen- 
eral laws,  and  represents  only  a  proper  exercise 
of  the  power  expressly  vested  by  that  instru- 
ment in  cities,  counties,  towns,  and  townships. 

"An  ordinance  prohibiting  the  owner  or  keep- 
er of  a  retail  grocery  store,  where  meat,  grain, 
fruit,  provisions,  or  other  articles  are  exposed 
for  sale,  from  keeping  therein,  or  in  any  inner 
room  adjacent  thereto,  or  on  the  premises  con- 
nected therewith,  any  spirituous,  etc.,  liquors, 
unless  licensed  by  the  city  to  retail  the  same,  is 
warranted  by  charter  authority  to  pass  any  by- 
law or  requirement  that  shall  appear  requisite 
(or  the  city,  or  for  preserving  peace,  order,  and 


food  government  Charleston  t.  Helsembrittle,  2 
IcMul.  233.  The  court  said  that  there  could 
be  no  question  that  the  restraints  imposed  by 
such  ordinance  were  within  the  ordinary  powers 
of  legislation,  there  being  nothing  in  the  restric- 
tions imposed  by  the  Constitution  of  the  state 
or  United  States  restraining  the  Legislature 
from  passing  a  general  law  like  that  under  con- 
sideration, or  from  granting  power  to  do  so  to 
municipal  corporations. 

"So  an  ordinance  providing  that  no  intoxicat- 
ing liquors  shall  be  used  or  kept  in  any  re- 
freshment saloon  or  restaunmt  for  any  pur- 
pose whatever  is  valid,  notwithstanding  sucti 
liquors  are  not  kept  for  sale,  and  the  keeping 
thereof  elsewhere  is  not  restricted.  State  v. 
Clark,  28  N.  H.  176,  61  Am.  Dec.  611.  See 
the  quotation  from  this  case  in  the  dissenting; 
opinion  of  McClellan,  J.,  in  Eidge  v.  Bessemer. 

"And  it  was  held  in  Cohen  v.  State  [7  Ga. 
App.  61  66  S.  E.  1096  (one  justice,  however,  dis- 
senting), that  on  a  prosecution  for  the  viola- 
tion of  a  law  declaring  it  unlawful  for  any  one 
to  keep  on  hand  at  bis  place  of  business  any  in- 
toxicating liquor,  evidence  as  to  the  respond- 
ent's purpose  in  keeping  it  was  properly  exclud- 
ed as  irrelevant  and  immaterial. 

"Thus  it  was  held  in  Easley  v.  Pegg,  63  S.  C 
98,  41  S.  E.  18,  that  a  municipal  ordinance  en- 
acted under  the  general  welfare  clause  of  a  mu- 
nicipal charter,  prohibiting  the  storing  or  keep- 
ing possession  of  spirituous,  etc.,  liquors,  ex- 
cept as  provided  by  the  state  dispensary  law, 
was  valid,  it  not  t>eing  necessary  that  snch  liq- 
uor should  be  kept  for  an  unlawful  purpose; 
the  offense  l>eing  complete  if  there  is  a  storing 
or  keeping  of  liquor,  wliich  is  contraband  un- 
der the  dispensary  law. 

'And  ia  Wright  v.  Macon,  6  Ga.  App.  750, 
64  S.  B.  807,  where  a  municii>al  ordinance,  de- 
claring it  tmlawful  for  any  club,  corporation,  or 
association  of  persons,  or  number  of  persona, 
whether  incorporated  or  otherwise,  to  keep,  or 
permit  to  be  kept,  in  any  room  or  place,  or  in 
any  place  connected  directly  or  indirectly  there- 
with, in  wliich  members  of  such  club,  corporation, 
association  of  persons,  or  number  of  persons,  as- 
sembled, any  alcoholic,  spirituous,  etc.,  liquors, 
under  which  it  was  sought  to  prosecute  one  wb« 
kept  liquor  owned  by  him  and  intended  for  ilia 
own  personal  use,  in  a  locker  of  a  club  connect- 
ed with  lodgerooms  of  a  fraternal  society  to 
which  he  belonged,  was  held  void,  solely  on  the 
ground  that  the  state  had  already  regulated  and 
licensed  such  dubs,  the  court  said  that  'but  for 
the  passage  of  the  license  tax  by  the  state, 
there  could  be  no  question  in  our  minds  that 
•  •  •  (such  ordinance  could  have  been  adopt- 
ed under  the  general  welfare-  clause  of  Its 
charter).  It  is  evident  that  the  general  policy 
of  the  state  in  the  passage  of  the  general  prohi- 
bition act  of  1907  was  to  stop,  or  at  least  to  de- 
crease, the  drinking  of  intoxicating  liquor,  and, 
the  ordinance  *  *  •  now  before  us  beiuK  in 
aid  of  that  general  policy,  we  think  it  could  be 
extended  to  preventing  the  assembling  of  liquors 
at  a  place  where  drinking,  instead  of  being  de- 
creased, would  be  increased,  although  the  pos- 
session and  property  right  in  such  liquors  was 
legal,  and  the  place  at  which  such  liquors  were 
assembled  was  not  a  public  place ;  and,  al- 
though it  is  always  to  be  borne  in  mind  that 
delegated  powers  are  to  be  strictly  construed 
and  reasonably  exercised,  we  think  the  passage 
of  the  ordinance  in  question  ♦  ♦  •  is  not 
an  unreasonable  exercise  of  police  power,  and  is 
fully  warranted  by  the  general  welfare  clause.' " 

[2]  We  do  not  think  that  this  act  deprives 
members  of  social  organizations  of  the  equal 
protection  of  the  law.  It  seems  to  us  tliat 
the  classifleation  of  the  organizations  wlji,-U 
would  come  under  the  regulation.'^  u<l<>i>tctl  liv 
the  Legislature  Is  entirely   rcasouuble.      It 
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may  be  eald  that  business,  benevolent,  and 
other  organizations  which  might  be  mention- 
ed were  not  put  under  the  statutory  regula- 
tions, for  the  reason  that  ordinarily  Uquors 
are  not  carried  Into  the  places  where  such 
organizations  assemble.  There  being  no  pub- 
lic necessity  for  prohibiting  members  of  the 
organizations  not  mentioned  In  the  statutes 
from  carrying  liquors  to  the  meeting  places, 
tbe  Legislature  did  not  attempt  to  remedy 
a  nonexistent  evlL 

Before  leaving  this  subject,  we  venture  to 
say  that  "social  dubs,"  by  this  statute,  are 
selected  as  the  special  favorites  rather  than 
as  tbe  victims  of  the  law.  While  primarily 
the  statute  was  enacted  In  the  Interest  of 
the  public  welfare  and  to  effectuate  the  pur- 
pose of  tbe  Legislature  to  make  the  sale  of 
Intoxicating  liquors  more  difficult,  yet  It  Is 
conceivable  that  the  Immediate  and  direct  re- 
sult of  the  enforcement  of  the  statute  will  be 
of  special  benefit  to  social  clubs. 

[3]  Lastly,  It  Is  contended  that  the  act  In 
question  Is  unconstitutional,  because  It  con- 
travenes section  71  of  our  Constltuti<».  AU 
questions  of  this  kind  are  foreclosed  by  the 
decision  In  City  of  Jackson  v.  State,  102  Miss. 
663,  59  South.  873.  If  the  object  of  prohibi- 
tion of  the  sale  of  Intoxicating  Uquors  is  not 
to  prevent,  as  far  as  may  be,  the  drinking  of 
such  liquors,  then  It  Is  difficult  to  Justify  the 
laws  prohibiting  the  sale.  Of  course  the  typi- 
cal public  saloon  Is  demoralizing,  but  there 
would  be  no  practical  difficulties  In  the  way 
of  so  regulating  the  saloon  as  to  minimize  aU 
of  the  evils  which  flow  from  the  saloon,  ex- 
cept the  evUs  which  flow  from  tbe  drinking 
of  intoxicating  beverages.  If  It  Is  not  a  men- 
ace to  tbe  health,  morals,  welfare,  and  peace 
of  tbe  public  for  men  and  women  to  drink 
alcoholic  liquors,  it  would  seem  that  the  pub- 
lic could  have  no  Interest  in  prohibiting  the 
sale.  Tbe  ultimate  purpose  and  end  of  pro- 
hibition Is  to  prevent  the  use  of  liquor  as  a 
beverage.  This  ultimate  end  is  approached 
step  by  step,  and  when  the  preponderant  and 
prevailing  morality  of  the  nation  believes 
that  tbe  public  welfare  demands  the  final 
step,  tbe  way  will  be  found  to  accomplish  tbe 
end. 

The  judgment  of  the  trial  court  sustaining 
the  demurrer  to  the  affidavit  is  reversed,  and 
the  cause  remanded  for  trial  on  its  merits. 

Reversed  and  remanded. 


FITZGEBAU),  Sheriff,  t.  PHILLIPS. 

(No.  17501.) 
(Supreme  CSoort  of  MississippL    March  1, 1915.) 

Appeal  from  Circuit  Court,  Coahoma  County; 
M.  E.  Denton,  Judge. 

Habeas  corpus  by  B.  B.  Philllpg  against  W. 
H.  Fitzgerald,  Sheriff.     From  a  Judgment  dis- 


charging the  petitioner  from  custody,  the  de- 
fendant appeals.  Reversed,  and  petitioner  re- 
manded to  custody. 

D.  A.  Scott  and  B.  M.  Yerger,  both  of  Glarka- 
dale,  and  Wells,  May  ft  Sanders,  of  Jackson,  for 
appellee. 

COOK,  J.  Appellee  was  convicted  by  a  Jus- 
tice of  the  peace  upon  an  affidavit  charging 
him  with  violating  section  4  of  chapter  127, 
Laws  of  Mississippi  of  1914.  Be  refused  to 
pay  the  fine  and  sued  out  a  writ  of  habeas  cor- 
pus, and  upon  hearing  the  chancellor  held  the 
law  in  question  was  unconstitutional,  and  dis- 
charged appellee.  From  this  judgment,  the 
sheriff,  who  had  appellee  hi  custody,  appeals. 

This  case  is  controlled  by  State  of  Mississip- 
pi V.  T.  J.  Phillips,  67  South.  651,  this  day  de- 
cided. 

The  judgment  is  reversed,  and  appellee  la  re- 
manded to  the  custody  of  the  sheriff. 


PBTBHSCiN  T.  FIRST  NAT.  BANK  OF 
GULFPORT.    (No.  16607.) 

(Supreme  Court  of  MississlppL    Mardt  IK, 
1916.) 

Appeal  from  Circuit  Court,  Harrison  County ; 
T.  H.  Barrett,  Judge. 

Action  between  L.  O.  Peterson  and  the  FIrrt 
National  Bank  of  Qalfport.  From  the  judg- 
ment, Peterson  appeals.     Affirmed. 

Neville  &  Morse  and  Mlze  &  Mize.  all  of  Gulf- 
port,  and  Chas.  Rosen  and  M.  M.  Boatner,  both 
of  New  Orleans,  La.,  for  appellant.  H.  Gard- 
ner, E.  J.  Bowers,  and  V.  A.  Griffith,  all  of 
Gulfport,  for  appellee. 

PER  CURIAM.    Affirmed. 


CITY  OF  LEXINGTON  v.  ORABTRBB. 
(No.  16860.) 

(Supreme  Court  of  MississlppL    March  1& 
1915.) 

Appeal  from  Circuit  Court,  Holmes  County: 
Monroe  McClorg,  Jndge. 

Action  between  the  City  of  Lexington  and 
Dallas  Crabtree.  BVom  the  judgment,  the  city 
appeals.     Affirmed. 

Noel,  Boothe  k  Pepper,  of  Lexington,  for  ap- 
pellant. B.  H.  Elmore  and  P.  P.  Lindholm, 
both  of  Lexington,  for  appellee. 

PER  CURIAM.    Affirmed. 


SOUTHERN  RY.  &  LIGHT  CO.  v.  MUE- 
PHEE.    (No.  16617.) 

(Supreme   Court   of   MississlppL     March   IS, 
1915.) 

Appeal  from  Circuit  Court,  Adams  Ciounty; 
E.  E.  Brown,  Judge. 

Action  between  the  Southern  Railway  &  Ught 
Company  and  Mrs.  Catherine  Murphee.  From 
the  Judgment,  the  company  appeals.     Affirmed. 

Truly,  Ratllff  &  Truly,  of  Natchez,  for  appel- 
lant L.  P.  Conner  and  M.  W.  Reily,  both  of 
Natchez,  for  appellee. 


PER  CURIAM.    Affirmed. 
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UNION  NAVAL  STORES  CX).  t,  STEWART. 

(No.  16622.) 

(Supreme   Court   of   Mississippi.      March    16, 

1916.) 

Appeal  from  Chancery  Court,  Pearl  River 
County ;  R.  E.  Sheehy,  Chancellor. 

Action  between  the  Union  Naval  Stores  Com- 
pany and  H.  L.  Stewart  From  the  Judgment, 
the  company  apiteals.    Affirmed. 

Ford  &  White,  of  OuUport,  for  appellant  H. 
H.  Parker,  of  Poplarville,  for  appellee. 

PER  CURIAM.    Affirmed. 


SIMPSON  T.  ROLF  SEBBERO  SHIP 
CHANDLERY  CO.     (Na  1661S.) 

(Supreme    Court    of   MississippL      March    16, 
1915.) 

Appeal  from  Circuit  Court  Harrison  County; 
T.  H.  Barrett,  Judge. 

Action  between  C.  A.  Simimon  and  the  Rolf 
Scebers  Ship  Chandlery  Company.  From  the 
Judgment,  Simpson  appeals.     Affirmed. 

Mize  &  Mice,  B.  B.  Eaton,  Neville  &  Brogan, 
and  J.  A.  Leathers,  all  of  (iulfport  for  appel- 
lant Webb  &  McAlpine,  of  Mobile,  and  Geo. 
P.  Money,  of  Gulfport,  for  appellee. 

PER  CURIAM.     Affirmed. 


GULF  &  S.  I.  R.  (X).  V.  GIBSON.    (No.  16641.) 

(Supreme    Court   of   MississippL      March    15, 
1915.) 

Appeal  from  Circuit  Court,  Simpson  County; 
W.  H.  Hnghes,  Judge. 

Action  between  the  Gulf  ft  Ship  Island  RaU- 
road  Company  and  Jim  Gibson.  From  the  Judg- 
ment, the  railroad  company  appeals.    Affirmed. 

Wells,  May  &  Sanders,  of  Jackson,  and  B.  E. 
Eaton,  of  Gulfport,  for  appellant  Hirst  Dent 
ft  Landau,  of  Vicksborg,  A.  W.  Dent  of  Men- 
denhall,  and  E.  L  Dent,  of  0>llina,  for  appellee. 

PER  CURIAM.    Affirmed. 


BELZOIfr   HARDWOOD  LUMBER   CO.   v. 
COSGBOVB.    (No.  16868.) 

(Supreme  Court  of  MissiasippL    March  15, 
1916.) 

Appeal  from  Circuit  Court,  Washington  Coun- 
ty;   Monroe  McOnrg,  Judge. 
Action  between  the  Belsoni  Hardwood  Lum- 


ber Company  and  M.  J.  Cosgrove.  From  the 
judgment,  the  Lumber  Company  appeals.  Af- 
firmed. 

Wynn,  Wasson  ft  Wynn,  of  Greenville,  for 
appellant  Jere  Home,  of  Memphis,  Tenn.,  and 
Boddie  ft  Farish,  of  Greenville,  for  appelle» 

PER  CURIAM.    Affirmed. 


GEO.  B.  KEITH  ft  CO.  t.  BYRD. 

(No.  16614.) 

(Supreme  Court  of  MississippL    March  1& 
1915J 

Appeal  from  Circuit  CSourt  Harrison  (Comity; 
T.  H.  Barrett,  Judge. 

Action  between  Geo.  E.  Keith  ft  Company 
and  L.  D.  Byrd.  From  the  Judgment  the  com- 
pany appeals.    Affirmed. 

Rustling  ft  Gnice,  of  Gulfport  for  appellant 
John  J.  Curtis,  of  BiloxL  for  appellee. 

PER  CURIAM.    Affirmed. 


COOPER  et  aL  v.  BLOOMFIBLD  ft  FRIED 
et  aL    (No.  18111.) 

(Supreme  Court  of  MississippL    March  16, 
1916J 

Appeal  from  (Chancery  Court,  Winstcih 
County. 

Action  between  Alex  Cooper  and  others  and 
Bloomfield  ft  EMed  and  others.  From  the  judg- 
ment, the  parties  first  mentioned  appeaL  Mo- 
tion to  docKet  and  dismiss  sustained. 

W.  W.  Magrnder,  of  Starkville,  for  the  mo- 
tion.   P.  G.  Cooper,  of  Jackson,  opposed. 

PER  CURIAM.    Sustained. 


CUEVAS  T. 


INGRAM-DAT  LUMBER  CO. 
(No.  16627.) 


(Supreme  Court  of  MississippL 
1915.) 


Mardi  16, 


Appeal  from  Circuit  Court  Harrison  County; 
T.  H.  Barrett,  Judge. 

Action  between  Leonard  Cnevas,  by  next 
friend,  and  the  Ingram-Day  Lumber  Company. 
From  the  judgment  Cuevas  appeals.    Affirmed. 

Mise  ft  Mize,  of  Gulfport  and  McDonald  ft 
Marshall,  of  Bay  St  Louis,  for  appellant 
Wells,  Hay  ft  Sanders,  of  Jackaon,  for  appellee 

PER  CURIAM.    AiEnncd. 


Digitized  by 


Google 


Miss.) 


TAZOO  4  M.  V.  B.  00.  ▼.  OONSUMBRS'  ICE  &  POWBIR  OO. 


667 


(109  Miss.  48) 

rAZOO  &  M.  V.   R.   CO.   ▼.  CONSUMBBS" 
ICE  ft  POWER  CO.     (No.  16342.) 

(Supreme  Court  of  Mississippi.    March  16, 
1915.) 

1.  Damaobb  «=>4(>— Lobs  of  Fbofitb— Whxn 

Recovebable. 

Unless  the  profits  of  a  business  are  so  def- 
inite and  certain  that  they  can  be  ascertained 
reasonably  by  calculation,  their  losses  can- 
not be  allowed  as  damages  at  large. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  if  72-88 ;  Dec.  Dig.  <8=»40.] 

2.  Damaobs     «=»190-PB0iTrs— Caiouuitioii 

Evidence  held  insofflcient  to  show  that  the 
profits  of  an  ice  manufacturing  company  were 
80  definite  and  subject  to  calcalation  as  to  be 
recoverable  in  a  suit  of  law  against  a  railroad 
for  closing  such  company's  spur  track  to  ship- 
ments. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  61S;  Dec.  Dig.  «=>190.] 

5.  Damages  ®=»71 — Attobnet's  Fee. 

The  general  rule  is  that  attorney's  fees  are 
not  to  be  recovered  as  damages  unless  the  in- 
jury was  connected  with  circumstances  of  ag- 
gravation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  {§  H6,  153 ;   Dec.  Dig.  <S=»71.] 

4.  Damages  «=>71— Attobnet's  Fee. 

The  Mississippi  rule  is  that  an  attorney's 
fee  can  be  awarded  as  damages  where  exem- 
plary damages  are  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  M  146,  153 ;  Deo.  Dig.  <S=»71.] 

6.  Damages  4=>101— Lobs  of  Time  of  Pbesi- 
dent  of  Plaintiff  Compaky. 

Evidence  held  insufficient  to  justify  allow- 
ance of  claim  for  value  of  services  of  president 
of  plaintiff  ice  company  as  an  element  of  dam- 
age for  discontinuance  of  a  switch  track. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §i  504,  510 ;   Dec.  Dig.  «=al91.] 

Appeal  from  Circuit  Court,  Coahoma  Coun- 
ty ;  Sam  C.  Cook,  Judge. 

Action  by  the  Consumers'  Ice  ft  Power 
Company  against  the  ^azoo  ft  Mississippi 
Valley  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Mayes  ft  Mayes,  of  Jackson,  and  Chas.  N. 
Rurcb,  of  Memphis,  for  appellant  Cutrer  ft 
Johnston,  of  Clarksdale,  for  appellee. 

REED,  J.  This  is  an  action  brought  by 
appellee  to  recover  from  appellant  damages 
which  It  was  alleged  appellee  sustained  when 
appellant  spiked  down  and  closed  for  use  a 
spur  track  that  served  appellee  in  its  business 
of  shipping  Ice.  The  case  was  tried  before 
the  circuit  Judge,  Jury  being  waived.  He 
rendered  Judgment  in  favor  of  appellee  In 
tbe  sum  of  $700,  and  appellant  appealed. 

The  proof  Is  sufiSclent  to  sustain  the  flnd- 
Ing  of  the  trial  Judge  as  to  liability. 

The  track  was  closed  for  six  days  in  the 
latter  part  of  September,  1907.  In  its  dec- 
laration appellees  claimed  damages  from: 
(1)  Loss  of  gains  and  profits,  $750 ;  (2)  loss  of 
services  of  its  president,  $100;  and  (3) 
amounts  paid  for  services  of  attorney  and  for 


traveling,  hotel,  telegraph,  and  other  expens- 
es of  its  attorney  and  president,  $350. 

Now  as  to  tbe  proof  of  damage.  We  find 
in  the  correspondence  between  the  parties 
that  appellee  promptly  made  claim  for  pay- 
ment of  loss  sustained.  A  few  days  after  the 
occurrence,  in  a  letter  dated  September  80, 
1907,  appellee  sent  appellant  a  statement  ot 
account,  of  which  the  following  is  a  copy: 

For  loss  on  account  of  cutting  oat  sid- 
ing; and   failure  to  place  cars  for 
shipment  of  ice,  Sept.  22  to  Sept 
27,  inclusive: 
Six  days'  loss  at  factory,   at  $30.00 

per  day $180  00 

Six  days'  time  of  W.  A.  Crawley,  at 

$16.00  per  day 90  00 

R.  R.  fare,  hot«u,  telegraph  and  other 

incidentals 60  00 

Attorney's  fees,  including  hotel,  trav- 
eling, telegraph,  and  other  incidental 
expenses  paid  J.  W.  Cutrer 160  00 

$470  00 
Mr.  Crawley,  president  and  manager  of  ap- 
pellee company,  testified  that  his  company 
was  put  out  of  business  as  far  as  freight 
shipments  were  concerned,  and  that  it  would 
be  difficult  to  arrive  at  exact  figures  as  to 
amount  of  loss.  He  said  the  plant  sustained 
a  loss  of  $100  per  day.  When  asked  what 
expenses  were  Incurred  in  his  effort  to  have 
the  obstruction  removed,  he  answered: 

"Well,  I  gave  it  six  days  of  my  time;  at- 
tended to  nothing  else  absolutely ;  my  time, 
I  estimate,  was  worth  at  least  $16  a  day— $90. 
I  paid  out  for  railroad  fare,  hotel,  telegraph, 
and  other  incidentals  $50;  then  there  is  an 
attorney's  fee,  including  hotel,  travel,  and  ste- 
nographer and  other  incidental  expenses;  paid 
J.  W.  Cutrer  $150;  those  three  items  make 
$290  expenses." 

It  seems  from  the  evidence  that  the  loss 
claimed  was  from  the  inability  to  ship  bulk 
ice  in  cars  which  were  brought  to  the  factory 
over  the  spur  track.  No  effort  was  made  to 
take  the  ice  to  tbe  railroad  depot  and  there 
ship  it  Nothing  was  done  towards  shipping 
except  to  ask  that  cars  be  placed  on  the  track 
at  the  factory. 

Mr.  Crawley  said  that  he  arrived  at  the 
amount  of  loss  of  $100  per  day  by  a  mental 
calculation.  He  said  this  is  what  the  com- 
pany ought  to  have  earned  on  Its  shipments. 
This  estimate  included  his  expenses.  He  did 
not  know  that  the  company's  books  would 
show  a  clear  profit  of  $100  per  day  on  any 
Blx  days  in  September,  1907.  Some  Ice  was 
manufactured  during  the  time.  He  could  not 
say  the  amount  Tbe  books  would  show. 
The  company's  books  covering  tbe  term  were 
not  Introduced;  they  could  not  be  found. 
He  could  not  mention  any  particular  order 
that  he  bad,  about  that  time,  to  be  flUed, 
but  says  the  factory  was  selling  Its  capacity 
during  September.  When  asked  if  business 
was  not  lighter  because  the  weather  waa 
getting  cooler  in  the  last  of  September,  he 
answered,  "No,  sir ;  September  we  regard  as 
one  of  our  best  ice  months;  everybody  Is 
having  chills  and  fever,  and  then  it  Is  hot" 
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Mr.  Steve  Castleman  testified  for  plaintiff. 
He  said  that  he  could  not  swear  positively 
what  the  actual  loss  to  the  business  from 
the  closing  of  the  spur  tradt  was,  but  that 
he  had  had  several  yeats'  experience  with 
the  business,  and  from  his  knowledge  of  it 
it  would  be  anywhere  from  $100  to  $160  a 
day. 

Mr.  Bradley,  a  witness  for  appellant,  and 
railroad  agent  at  Belzoni  where  the  ice  fac- 
tory was  located,  testified  that  appellee's 
shipments  of  bulk  ice  would  not  average  a 
small  car  a  day,  such  car  containing  ebont 
6,000  pounds.  There  was  no  other  evidence 
as  to  this. 

Mr.  Crawley  testified  that  the  prices  for  Ice 
during  September,  1907,  varied  from  $5  to 
|8  per  ton.  He  could  not  tell  what  sales  he 
had  on  which  the  factory  could  not  fill  dur- 
ing the  six  days  the  track  was  closed. 

It  is  evident  that  only  compensatory  dam- 
ages were  awarded  in  this  case.  In  truth, 
the  proof  does  not  present  a  case  for  punitive 
damages. 

[1]  The  rule  regarding  the  recovery  of 
gains  and  profits  lost  through  breach  of 
contract  was  announced  in  the  case  of  Rail- 
road Company  v.  Bagsdale,  46  Miss.  483,  and 
reannounced  in  the  recent  case  of  Crystal  Ice 
Co.  V.  Holliday,  64  South.  658,  and  is: 

"Losaea  of  profits  in  a  business  cannot  be 
allowed,  unless  the  data  of  estimation  are  so 
definite  and  certain  that  the^  can  be  ascer- 
tained  reasonably  by  calculation." 

[2]  The  amount  of  the  loss  in  gains  and 
profits  cannot  be  definitely  ascertained  from 
the  evidence  in  this  case.  The  proof  is  In- 
suflScient  to  establish  with  certainty  the 
amount  of  such  loss  by  appellee  on  account 
of  the  failure  by  appellant  to  operate  and  use 
the  spur  track.  In  the  proof  appellee  claimed 
that  the  loss  arising  from  the  closing  of  the 
ice  plant  for  six  days  amounted  to  $100  per 
day.  It  will  be  seen  that  this  was  only  an 
estimate;  that  It  was  not  shown  from  the 
company's  books;  the  president  said  it  was 
his  mental  calculation.  He  also  said  that 
the  estimate  included  his  expenses,  though  he 
testified  that  his  expenses  during  the  time 
were  included  In  another  item  of  damages. 
He  could  not  mention  any  i>artlcular  order 
that  his  company  was  unable  to  fill.  In 
short,  the  testimony  lacks  necessary  informa- 
tion from  which  a  calculation  could  be  made 
of  the  amount  of  loss  sustained. 

The  only  witness  who  testified  on  the  sub- 
ject of  the  amount  of  the  company's  ship- 
ments said  that  the  company's  shipments 
would  not  average  one  small  car  of  bulk  ice 
a  day,  such  car  containing  about  6,000 
pounds,  and  it  is  shown  in  the  president's  tes- 
timony that  the  company  was  selling  ice  at 
prices  from  $5  to  $8  per  ton.   It  is  not  shown 


what  the  profits  would  be  on  the  sale  of  ice 
shipped.  Work  in  the  ice  plant  was  not  sus- 
pended entirely  during  the  six  days,  but  its 
work  and  business  continued,  and  the  loss 
claimed  was  from  the  Inability  to  ship  Ice 
in  bulk  in  cars  placed  at  the  plant  over  the 
spur  track. 

We  note,  too,  that  in  the  dedaratlon  the 
loss  of  gains  and  profits  was  placed  at  $750 
for  the  six  days ;  that  in  the  account  render- 
ed on  September  30,  1907,  the  loss  was  shown 
to  be  $30  per  day,  or  a  total  of  $180,  and  In 
the  te^lmony  by  the  president  it  was  estimat- 
ed at  $100  a  day,  and  still  another  estimate 
was  given  in  the  testimony  of  Mr.  Castleman, 
when  he  placed  the  loss  at  from  $100  to  $150 
a  day.  We  do  not  see  how  the  loss  could  be 
ascertained  reasonably  by  calculation  from 
the  uncertain  and  indefinite  testimony  on  the 
subject  and  the  confilcting  estimates  given. 

[3]  In  its  claim  for  damages  appellee  in- 
cludes an  amount  paid  for  services  and  ad- 
vice of  an  attorney  in  its  negotiations  with 
appellant  for  reopening  the  spur  trad:.  It 
Is  the  general  rule  that  attorney's  fees 
should  not  be  recovered  as  part  of  damages 
unless  the  wrong  or  injury  complained  of  la 
connected  with  some  circumstance  of  ag- 
gravation or  malice.    13  Qyc.  80. 

[4]  It  is  the  rule  in  Mississippi  that  at- 
torney's fees  can  be  awarded  in  cases  in 
which  exemplary  damages  are  given.  This  is 
supported  by  the  decision  in  the  case  of  New 
Orleans  J.  &  O.  N.  B.  R.  Co.  ▼.  Albtltton.  38 
Miss.  243,  75  Am.  Dea  98: 

"In  cases,  proper  for  the  infliction  of  exem- 
plary damages,  the  jury  in  estimating  those 
damages  have  a  right  to  take  into  consideration 
the  probable  expense  of  the  litigation,  to  which 
the  plaintiff  has  been  subjected,  in  order  to  ob- 
tain redress  for  the  wrongful  act  of  the  de- 
fendant ;  and  it  is  therefore  competent  for  the 
plaintiff  to  prove,  before  the  jury  in  such  a 
case,  the  reasonable  and  proper  charges  of  his 
counseL" 

The  case  at  bar  Is  not  one  for  exemplair 
damages,  and  we,  therefore,  conclude  that 
the  amount  paid  the  attorney  for  advice  and 
services  was  not  a  proper  item  of  damages. 

[i]  Prom  the  proof  In  this  case  we  do  not 
see  that  the  claim  for  services  of  the  presi- 
dent for  six  days  at  $15  per  day  should  have 
been  allowed.  It  Is  not  shown  that  the  serv- 
ices he  rendered  In  adjusting  with  appellant 
the  matter  in  regard  to  the  closing  of  the 
spur  track  were  outside  the  scope  of  his 
offlcial  duties  and  were  an  extra  or  addition- 
al expense  to  the  company. 

It  follows,  therefore,  from  our  holding  that 
the  trial  court  was  in  error  In  fixing  damages 
in  this  case. 

Reversed  and  remanded. 

COOK,  3.,  took  no  part  In  this  ctM. 
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JARBE}LL  T.  NICW  ORLEANS  &  N.  B.  R.  CO. 
(No.  16569.) 

(Supreme    Coort    of    MisaiaslppL      Mardi   16, 
1915.) 

1.  RAIUtOADS    9=>304— IlTJTTBIKS   TO    PBBSORS 

ON  Tbace— Blocking  Cbosbiho. 

It  was  negligence  per  se  for  a  railroad  comr 
panj  habitnally  to  park  cars  ao  as  to  block  a 
road  crossing  is  TioIatiM)  of  a  statnte. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  964;    Dec.  Dig.  «=»3(H.l 

2.  Ratlboads  €=3389— Iitjtjbies  to  Febsonb 
ON  Tbaok— Pbozikatb  Cattse. 

A  boy  attempted  to  cross  a  railroad  track 
about  100  yards  from  a  public  crossing  by  crawl- 
ing under  standing  cars,  and  was  killed  when  a 
locomotive  without  signal  or  warning  ran  into 
the  cars.  The  sUiug  of  standing  cars  extended 
OTer  the  crossing  and  for  a  considerable  distance 
bey<»d,  and  it  was  the  habit  of  the  railroad  comr 
pany  to  habitually  block  the  crossing  in  that 
manner.  EeU,  that  the  negligent  blocking  of 
the  crossing  in  violation  of  the  statute  directly 
contributed  to  the  boy's  death. 

[Ed.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  §§  1S1&-1S23:  Dec.  Dig.  «s>S89.] 

8.  Railboads  «=o387— Irjttbiks  to   Pibbons 

ON  TBAOK— CONTBIBUTOBT  NSSLIOBNCS. 

The  negligence  of  the  boy,  if  any,  did  not 
bar  an  action  for  his  death. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  Sf  1296,  1314-1816;  Dec.  Dig.  «=» 
387.] 

Appeal  from  Clrcnlt  Court,  Pearl  River 
County;  A.  EL  Weathersby,  Judge. 

Action  by  Geo.  W.  Jarrell  against  the  New 
Orleans  &  Northeastern  Railroad  (Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

SnlUvan  &  CJonner,  of  Hattlesbnrg,  and  Bil- 
bo &  Smith,  of  PoplarvUIe,  for  appellant.  R. 
H.  8c  J.  H.  Thompson,  of  Jackson,  and  A.  S. 
Bozeman,  of  Meridian,  for  appellee. 

COOK,  J.  Appellant  sued  appellees  In  the 
circuit  court  of  Pearl  River  county  for  neg- 
ligently causing  the  death  of  his  son. 

The  record  shows  that  appellant  and  his 
son,  desiring  to  go  from  one  part  of  the  town 
of  Picayune  to  another  part  of  the  town, 
VFere  confronted  with  the  choice  of  walking 
abont  a  quarter  of  a  mile  beyond  one  crossing 
and  there  cross  the  railroad  track,  or  walk- 
tag  a  half  mile  in  another  direction  to  an 
nnblocked  crossing,  or  climbing  over  or  crawl- 
ing under  cars  parked  along  the  railrimd 
track  for  about  three-quarters  of  a  inili-. 
When  they  approached  the  traik  ilii'.v  luokuil 
ap  and  dovm  the  track,  and  d'.'H-uvi-roil  ili:it 
there  was  an  unbroken  striiij;  of  cui'm  cvtuiid- 
ing  a  half  mile  )u  one  direction  mid  a  quar- 
ter of  a  mile  In  the  other  tUrwtliiii.  The 
iioiire.'<t  piil)llc  crosslui;  wan  aLoiit  Mnj  .v:inls 
friMri  tlie  place  wltere  they  rejiche)!  the  track, 
lint  the  ^triiiK  of  eiirs  c.xtcuiled  over  tlii.<! 
<-n»ssinK.  iiM<l  beyond,  for  n  (jdarter  of  ii  nille. 
Tliey  did  not  ."M-e  «>r  hear  any  Iniouii'tlve,  and, 
I  elleviug  It  wonlil  lie  safe  to  crawl  under  the 
■fnrs.   they  prot:e<><le<l  to  make  the  attempt 


Before  they  got  across,  a  locomottre,  without 
signal  or  warning,  butted  into  the  string  of 
cars  south  of  the  road  crossing,  and  abont  a 
quarter  of  a  mile  away  from  the  point  where 
they  were  attempting  to  cross  the  track.  The 
string  of  cars  being  all  connected  and  a  solid 
mass,  the  locomotive,  when  it  moved  against 
one  end  of  the  string,  caused  a  movement  of 
the  whole.  Including  the  car  under  which 
plaintiff  and  his  son  were  attempting  to  cross 
the  track.  Thus  It  was  that  the  son  of  plain- 
tiff was  struck  by  the  wheels  of  the  car,  with 
the  result  that  be  was  fataOly  Injured,  dying 
within  a  few  houra  In  addition  to  the  facts 
Just  stated,  It  appears  from  the  record  that 
U  was  the  habit  of  the  railroad  company  to 
park  Its  cars  on  this  stretch  of  track,  and 
to  babltually  disregard  the  rights  of  the  pub- 
lic by  blocktng  the  road  crossing  Just  south 
of  the  scene  of  this  tragedy.  At  the  close  of 
the  evidence  of  plaintiff  which  developed  the 
facts  Just  detailed,  the. court,  at  defendant's 
request,  directed  the  Jury  to  return  a  verdict 
in  favor  of  the  defendant,  which  was  accord- 
ingly done. 

[1,  2]  The  blocking  of  the  crossing  was  a 
violation  of  the  statute  and  constituted  negli- 
gence per  se.  It  seems  to  us  that  this  negli- 
gence directly  contributed  to  the  death  of  this 
boy.  The  agents  of  defendant,  consciously 
violating  the  law,  should  have  taken  every 
precaution  to  prevent  any  Injury  to  others. 
The  record  shows  that  no  warning  was  given 
— the  whistle  was  not  soimded  and  the  bell 
was  not  rung.  Wbat  the  employes  of  defend- 
ant In  charge  of  the  loicomotive  were  doing 
does  not  appear.  The  Jury  wot^Id  have  l>een 
warranted  In  believing  that  the  boy  would 
have  safely  passed  over  the  track,  if  the  pub- 
lic crossing  had  been  left  open  as  the  law 
required. 

[3]  The  defendant's  employes  were  negli- 
gent, and  the  negligence  of  the  injured  boy, 
U  any,  does  not  bar  the  action. 

Reversed  and  remanded. 


(109  Miss.  52) 

J.  A.  BROOM  ft  SON  v.  8.  S.  DALE  &  SONS. 

(No.  ICioS.) 

(Supreme  Court  of  Misslssippt     March  16, 
1015.) 

1.    P.An.JfEXT    0=»1S— I.ABOBEBS'    I.IENS— PBI- 
OniTY. 

I.nicr  Owle  ]00(i,  5  .107.'..  iTOvidinc  not 
••nl.V  tltiit  a  iiiwli:ir<ii'  iii.iy  rftuiii  in  his  posses* 
uliin  any  iiitii-li'  wliidi  Ik-  n-pairs  until  the  price 
of  Ills  iahiir  mil  ni.tt<-rial  furnished  sbaU  be 
j-iiiil.  lint  for  ilic  pnfni'oement  of  the  lien,  which 
in  MKTi'ly  ilvihiiatury  of  the  common  law  that 
till,'  irifliuuics  liens  upon  property  repaired, 
a  i!<f<-liaaic  who  repaired  an  automobile  has 
n  lion  for  his  labor  which  takes  tirecedence  over 
t  lll^  rights  of  the^  vendor  of  the  machine,  who , 
•toKl  it  transferring  possession,  but  reserving* 
title  to  secure  payment;  the  repairs  being  or- 
dered by  a  person  in  possession  apparently  au- 
thorized. 

[Ed.  Note.— For  other  cases,  see   Bailment 
Cent  Dig.  §§  77-79,  81-84 ;    Dec.  Dig.  <S=»18.] 
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2.  Sales    4=3303  —  CoNDmoKAi.    Saues  — 

RlOHTS  OF  SELLXB. 

Where  the  sellers  of  an  automobile  took 
purchase-money  notes  in  which  title  to  the  ma- 
chine was  reserved,  although  possession  was  de- 
liyered  to  the  buyer,  they  have  a  lien,  and  oc- 
cupy a  position  like  that  of  chattel  mortgagees. 
[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  859;  Dec.  Dig.  «=3303.] 

Appeal  from  Olrcult  Court,  JefTerson  Davis 
County ;  A.  B.  Weatbersby,  Judge. 

Petitton  by  3.  A.  Broom  ft  Son  against 
r.  B.  Polk,  In  which  S.  S.  Dale  &  Sons  In- 
terrened.  From  a  Judgment  for  interveners, 
petitioners  appeal.  Reversed,  and  Judgment 
rendered  for  i>etitioners. 

J.  O.  Oakes,  of  Montlcello,  for  appellanta 
X  B.  Parker,  of  Prentiss,  for  appellees. 

REED,  J.  Appellants  filed  a  petition 
against  F.  R.  Polk  to  recover  a  balance  ow- 
ing on  an  account  for  repairs  on  an  automo- 
bile tn  his  possession  and  for  materials  used 
in  such  repairs.  Appellants  alleged  that 
the  work  was  done  and  the  materials  used 
for  repairing  and  keeping  In  order  the  auto- 
mobile, and  they  prayed  the  court  to  estab- 
lish a  mechanic's  lien  thereon  and  order  a 
sale  for  the  satisfaction  of  the  indebtedness. 

Appellees  interpleaded,  and  alleged  that 
they  had  sold  the  automobile  to  Mr.  Polk; 
that  notes  were  given  to  evidence  deferred 
payments  on  the  purchase  price,  in  which 
notes  title  in  the  property  was  retained  in 
appellees.  They  prayed  that  the  automobile 
be  sold,  and  that  the  balance  owing  them  as 
shovra  by  the  notes  .be  paid  first  out  of  the 
proceeds  of  sale  and  before  payment  of  appel- 
lants' claim  for  repairs. 

The  case  was  tried  in  the  circuit  court 
before  the  Judge,  Jury  being  waived,  upon  an 
agreed  statement  of  facts.  The  court  gave 
Judgment  in  favor  of  appellees  deciding  that 
their  claim  upon  the  automobile  based  on  the 
title  retained  in  the  notes,  was  superior  to 
that  of  appellants  for  labor  and  material 
used  in  making  repairs  thereon. 

We  quote  the  agreed  statement  of  tacts  as 
follows: 

•-a)  That  on  the  aOth  day  of  June,  1911,  S. 
S.  Dale  &  Sons  sold  the  automobile  In  contro- 
versy to  F.  R.  Polk  for  the  agreed  price  of  $775, 
and  retained  title  in  themselves  to  the  afore- 
said automobile  as  security  for  the  purchase 
price  thereof:  that  there  is  now  due  and  unpaid 
on  account  of  said  purchase  price  the  sum  of 
$465,  with  interest  thereon  at  10  per  cent,  per 
annum  from  the  20th  day  of  June,  1911;  that 
J.  A.  Broom  &  Sons  have  Imown  at  all  times 
that   the  said   automobile  had   not  been  fully 

Said  for  by  F.  R.  Polk  as  aforesaid ;  that  said 
.  A.  Broom  &  Sons  do  not  question  or  deny  the 
amount  that  S.  S.  Dale  &  Sons  say  that  F.  R. 
Polk  is  due  them  on  account  of  this  automobile, 
and  the  said  automobile  is  of  less  value  than 
the  unpaid  part  of  the  purchase  price  for  which 
.  title  is  retained ;  that  S.  S.  Dale  te  Sons  ad- 
'  mit  that  the  amount  of  $95.26  claimed  by  J.  A. 
Broom  &  Sons  is  just  and  correct  against  F.  R. 
Polk  for  material  fnmisbed  and  repairs  made  to 
the  automobile  involved  In  this  litigation;  that 
S.  S.  Dale  &  Sons  have  l>een  aware  and  were 
fully  advised  during  such  time  as  such  repairs 


were  being  made  and  material  furnished  as 
aforesaid  were  being  made  and  furnished  as 
aforesaid;  that  S.  S.  Dale  &  Song  at  no  time  ever 
objected  to  repairs  twing  made,  or  material  fur- 
nished for  such  repairs  to  the  said  automobile. 

"Whereas,  it  is  agreed  by  and  between  the 
attorneys  for  both  parties  that  S.  S.  Dale  & 
Sons  retained  a  title  in  themselves  for  security 
for  the  purchase  money  of  said  automobile,  and 
that  they  therefore  have  an  equitable  lien  up- 
on the  said  automobile  for  said  purchase  mon» 
to  the  amount  now  unpaid,  and  that  the  said  J. 
A.  Broom  &  Sons  have  a  mechanic's  lien  upon 
the  said  automobile  for  the  amount  due  them 
as  aforesaid  for  repairs  made  to  and  material 
furnished  for  the  said  automobile: 

"Wherefore  the  question  submitted  to  the 
court  for  decision  is  as  to  whose  lien  takes  pri- 
ority; and  both  parties  pray  the  court  for  an 
appropriate  judgment  definixtg  their  rights  in 
the  premises. 

[1,  2]  In  this  state,  by  statute  (section  3075 
of  the  Code  of  1906)  a  mechanic  is  given  the 
right  to  retain  in  his  jjossessicn  any  article 
which  he  repairs  until  the  price  of  his  labor 
and  material  furnished  in  making  such  re- 
pairs shall  be  paid.  Tba  statute  states  that 
any  article  repaired  shall  be  Uable  for  the 
price  of  the  labor  and  material  employed  in 
repairing  the  same.  Provision  is  made  in 
the  statute  for  the  enforcement  of  the  me- 
chanic's right,  including  a  special  order  of 
sale  of  the  property  retained  in  his  posseaoloa 
for  the  payment  of  the  amount  due. 

A  mechanic,  at  common  law,  has  a  lien 
on  all  personal  property  for  repairs.  "Per- 
sons have  by  common  law  the  right  to  retain 
goods  on  which  they  have  bestowed  labor,  un- 
til the  reasonable  (barges  therefor  are  paid." 
2  Kent's  Commentaries,  635.  "In  the  absence 
of  specific  agreement,  if  a  party  has  bestow- 
ed labor  and  skill  on  a  chattel  bailed  to 
him  for  such  purpose  and  thereby  Improved 
it,  he  has  by  general  law  a  lien  on  it  for 
the  reasonable  value  of  his  labor  or  the  rl^ 
to  retain  it  until  paid  for  such  skill  and  la- 
bor." Drummond  Carriage  Oa  v.  Mills,  64 
Neb.  417,  74  N.  W.  966,  40  U  B.  A,  761,  69 
Am.  St  Bep.  719;  Orinnell  t.  Cook,  3  Hill 
(N.  X.)  491,  88  Am.  Dec.  663.  It  was  said  by 
Mr.  Kent  in  bis  Commentaries  that  "this 
right  rests  on  principles  of  natural  equity 
and  commercial  necessity." 

The  statute  (section  3076)  does  not  create 
a  new  right  or  lien  for  the  mechanic's  bene- 
fit, but  only  declares  the  right  and  lien  which 
he  has  at  common  law,  and  then  provides  a 
method  for  the  enforcement  thereof. 

In  this  case  the  automobile  was  intrusted 
by  the  party  who  had  the  lawful  posseasioii 
of  it  to  the  appellants  to  be  repaired.  By 
virtue  of  the  labor  done  by  appellants  and 
the  material  used  by  them  in  making  the  re- 
pairs, they  had  the  right  under  the  common 
law,  as  well  as  under  the  statute,  to  retain 
possession  thereof  until  they  were  paid  their 
charges,  and  by  the  statute  were  given  the 
right  to  subject  the  article  by  proper  pro- 
ceedings and  through  sale  to  the  payment  of 
the  amount  owing. 

Appellees,  by  retaining  title  to  the  notes 
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given  to  evidence  the  purchase  price,  were 
placed  In  the  position  of  a  person  holding  a 
lien  or  mortgage  on  the  property.  Mr.  Polk 
occupied  the  position  of  mortgagor  In  pos- 
session. It  la  the  general  role  that  the  em- 
ployment of  the  mechanic  making  the  repairs 
should  be  by  the  owner  of  the  property  to  be 
affected  by  the  lien,  or  by  his  consent,  ex- 
press or  implied. 

It  has  been  held  that  the  common-law  lien 
of  a  mechanic  for  repairs  under  special  cir- 
cumstances may  be  superior  to  prior  existing 

liens  on  property.    8  R.  C.  L.  f  56,  page ; 

Drummond  Carriage  Go.  v.  Mills,  supra.  We 
quote  as  follows  from  S  B.  C.  L.  {  66: 

'TChni  where  property  which  is  liable  to  need 
repairs  la  to  be  retained  and  used  by  a  mortm- 
gor  for  a  long  period  of  time,  it  will  be  presumed 
to  have  been  the  intention  of  the  parties  to 
the  mortgage  that  it  la  to  be  kept  in  repair ;  and 
when  the  property  is  machinery,  or  is  of  sach 
a  character  that  it  muat  be  intrusted  to  a  me- 
chanic or  machlnlat  to  make  auch  repairs,  the 
mortgagor  in  possession  will  be  constituted  the 
agent  of  the  mortKaxee  to  procure  the  repairs 
to  be  made;  and  as  such  necessary  repairs  are 
for  the  betterment  of  the  property,  and  increase 
its  value  to  the  gain  of  the  mortgagee,  the  com- 
mon-law lien  in  tavor  of  the  bailee  for  the  val- 
ue of  the  repairs  is  paramount  and  superior  to 
the  lien  of  the  mortgagee.  The  mortgagee  ia 
presumed,  in  such  case,  to  have  contracted  with 
a  knowledge  of  the  law  giving  to  a  mechanic  a 
Ben." 

In  the  case  of  Drummond  Carriage  Go.  v. 
Mills,  supra,  a  physician  had  executed  a 
chattel  mortgage  on  a  buggy  used  by  him  in 
bis  practice.  He  had  repairs  made  on  the 
vehicle  in  the  shop  of  the  carriage  company. 
The  party  holding  the  mortgage  knew  that 
the  physician  used  the  buggy,  and  knew  that 
he  had  left  it  in  the  shop  for  repairs.  The 
court  held  that  the  carriage  company  making 
the  repairs  was  entitled  to  Its  lien  superior 
to  the  lien  of  the  chattel  mortgage.  The 
court  said  that  In  cases  where  the  mortgagor 
can  be  said  to  have  express  or  implied  au- 
thority from  the  mortgagee  to  procure  re- 
pairs to  be  made  on  the  mortgaged  proi)erty 
that  the  lien  of  the  mechanic  should  be  su- 
perior to  the  chattel  mortgage. 

In  the  case  of  Watts  v.  Sweeney,  127  Ind. 
116.  26  N.  £.  680,  22  Am.  St  Rep.  615,  it  was 
held  that  a  mechanic  who  made  repairs  on  a 
locomotive  and  tender  had  a  lien  which  took 
precedence  of  that  of  the  mortgagee  where 
the  property  was  permitted  to  remain  in  the 
possession  and  use  of  the  mortgagor,  and 
through  such  use  it  became  necessary  to  re- 
pair it  We  quote  from  the  opinion  In  thla 
case  as  follows: 

"When  the  mortgagee  intrusts  machinery  of 
the  character  in  controversy  to  the  custody  of 
the  mortgagor  for  a  long  period  of  time,  to  be 
used  by  the  mortgagor  in  operating  the  rail- 
road, it  will  be  presumed  against  the  morteagee 
that  all  necessary  repairs  were  contemplated, 
and  the  mortgagor  was,  in  case  of  needed  re- 
pairs, constituted  the  a^ent  of  the  mortgagee 
in  procuring  such  repairs,  and  in  such  case 
equity  gives  the  mechanic  a  lien  for  bis  services 
and  materials,  l^he  repairs  add  to  the  value 
of  the  property,  and  they  are  for  the  benefit  of 
the  mortgagee,  aa  well  as  the  mwtgagor. 


"Where  property  la  to  be  retained  and  used 
by  the  mortgagor  for  a  long  period  of  time.  It 
will  be  presumed  to  have  been  the  intention  of 
the  parties  to  the  mortgage,  where  it  ia  proper, 
ty  liable  to  such  repairs,  that  It  ia  to  be  kept  in 
repair;  and  when  the  property  la  machinery, 
or  property  of  a  character  which  renders  it  nec- 
essary to  intrust  it  to  a  mechanic  or  machinist 
to  make  auch  repairs,  the  mortgagor  in  posees- 
sion  will  be  constituted  the  agent  of  the  mort- 
gagee to  procure  the  repairs  to  be  made;  and  as 
such  necessary  repairs  are  for  tne  betterment 
of  the  property,  and  add  to  its  value  to  the  gain 
of  the  mortgagee,  the  common-law  lien  in  fa- 
vor of  the  mechanic  for  the  value  of  the  repairs 
ia  paramount  and  auperior  to  the  lien  of  the 
mortgagee.  The  mortgagee  ia  preaumed,  in  auch 
caae,  to  have  contracts  with  a  knowledge  of 
the  law  giving  to  a  mechanic  a  lien." 

In  tbe  leading  case  on  this  sabject  (WU- 
llama  v.  AIlsup,  10  O.  B.  [N.  S.]  417)  a  ship- 
wright was  permitted  to  detain  a  vessd  for 
his  charges  for  repairs  as  against  a  mortga- 
gee under  a  prior  mortgage.  These  repairs 
were  made  by  the  mortgagor's  directions 
without  the  knowledge  of  tbe  mortgagee. 
OpinicMis  were  delivered  in  the  case  by  sev- 
eral Judges.  We  quote  as  follows  from  that 
delivered  by  Byles,  J.: 

"As  it  is  obvious  that  every  ship  will,  from 
time  to  time,  require  repairs,  it  seems  but  rea- 
sonable, under  circumstances  like  these,  to  in- 
fer that  the  mortgagor  bad  authority  from  the 
mortgagees  to  cause  such  repairs  as  should  be- 
come necessary  to  be  done,  upon  the  usual  and 
ordinary  terms.  Now,  what  are  the  usual  and 
ordinary  terms?  Why,  that  the  person  by 
whom  the  repairs  are  ordered  should  alone  he 
liable  personally,  but  that  the  shipwright  should 
have  a  lien  upon  the  ship  for  the  work  and  la- 
bor he  has  expended  on  her.  Nor  are  the  mort- 
gagees at  all  prejudicially  affected  thereby. 
They  have  a  property  augmented  in  value  by 
the  amount  of  tbe  repairs." 

In  the  case  at  bar  the  automobile  was  in 
the  possession  of  Mr.  Polk,  and  being  used 
by  him  with  the  knowledge  and  consent  of 
appellees,  which  use  continued  for  a  long  pe- 
riod of  time.  Appellees  not  only  knew  and 
consented  to  the  general  use  of  tbe  automo- 
bile by  Mr.  Polk,  but  also  had  knowledge 
that,  In  the  cotirse  of  bis  use  of  tbe  proper- 
ty, be  was  bavlng  it  rQ>alred.  Appellees, 
with  this  knowledge,  made  no  objection  to 
the  repairs  being  made. 

From  tbe  agreed  facts  In  the  case  we  un- 
derstand that  the  repairs  were  such  as  were 
necessary  to  preserve  the  automobile  and 
keep  it  In  proper  condition  for  its  use.  Re- 
pair means  to  restore,  renovate,  or  mend  an 
article;  to  keep  it  In  good  or  sound  condi- 
tion. Repairs,  in  (he  ordinary  sense,  are 
made  to  prevent  deterioration  in  an  article, 
and  to  ke^  it  up  in  its  value  and  preserve  It 
for  the  use  Intended.  It  was  clearly  the  in- 
tention of  the  parties  that  Mr.  Polk,  tbe  mort- 
gagor, should  continue  In  the  ordinary  use  of 
the  automobile.  While  being  so  used  it  was 
necessary  to  keep  it  In  a  sufficient  state  of 
repair.  This  would  be  not  only  to  the  bene- 
fit of  tbe  user,  Mr.  Polk,  but  by  preserving 
tbe  value  of  tbe  property  was  also  for  the 
benefit  of  appellees  as  mortsageea. 
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From  the  sole  possession,  control,  and  use 
ot  the  aatomoblle  by  Mr.  Folk  by  agreement 
with  appellees,  from  the  manner  of  its  use 
and  the  necessity  of  repairing  it  to  preserve 
it  and  keep  It  in  running  order  and  prevent 
its  deterioration,  and  from  the  making  of 
such  repairs  with  the  knowledge  of  appellees, 
we  conclude  that  there  was  an  Implied  au- 
thority and  permission  from  appellees,  as 
mortgagees,  to  Mr.  Polk,  as  mortgagor,  to 
have  such  repairs  made,  and  that  appellants 
have  a  paramount  and  superior  lien  to  that 
of  api)ellee3  on  the  property  for  the  payment 
of  the  labor  they  performed  and  materials 
famished  in  repairing  it 

Reversed,  and  Judgment  here  in  favor  of 
appellants. 


a09  MiBS.   04) 

BERRT  ▼.  BROWN.     (No.  18005.) 

(Supreme  Court  of  MissiaaippL    March  15, 
1915.) 

CoTJBTS  *=»204  —  Appellate  Coubt  —  Jtmis- 
nicnoN  OvBB  Stemoorapheb  Tkanscbib- 
UHQ   TZBTOtOSY   IN    Chancebt   Coubt   Bs- 

tow. 

Under  Laws  1908,  c.  130,  providing  for  the 
appointment  of  gtenographen  to  take  evidence 
in  chancery  cases,  and  that  stenographers  so 
appointed  for  any  neglect  of  duty  shall  b«  sub- 
ject to  the  same  penalties  provided  by  Lstts 
1910,  c.  Ill,  for  stenographers  in  the  circuit 
court,  the  appellate  court  has  no  power  to  ex- 
tend the  time  in  which  such  stenographer  may 
file  in  the  chancery  court  below  a  transcript  of 
the  testimony,  or  to  grant  a  rule  requiring  him 
so  to  do ;  the  appellate  court  having  no  control 
over  such  matters  except  by  statute  when  an  ap- 
peal has  been  taken  from  a  derision  of  a  judge 
imposing  or  refusing  to  impose  the  punishment 
denounMd  by  statute  for  neglect  of  the  stenog- 
rapher to  perform  bis  duty. 

[B^d.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  i|  499,  604,  619,  768%,  791;    Dec.  Dig. 

Cook,  J.,  dissenting. 

Appeal  from  Chancery  Court,  Simpson 
County ;  D.  M.  Russell,  Chancellor. 

Action  by  Mrs.  D.  B.  Berry  against  Mrs.  J. 
F.  Brown.  Motion  that  a  stenographer  be 
required  to  file  a  transcript  of  the  evidence 
taken  before  a  court  of  chancery,  and  that 
an  extension  of  the  time  for  filing  be  granted. 
Overruled. 

J.  B.  Sullivan,  of  Mendeuhall,  for  the  mo- 
tion. 

SMITII,  C.  J.  This  is  a  motion  for  an  ex- 
tension of  tlie  time  within  which  the  stenog- 
rapher in  the  court  below  may,  and  for  a 
rule  requiring  him  to,  file  a  transcript  of  the 
evidence  introduced  on  the  trial.  This  stenog- 
rapher was  appointed  to  take  down  the  evi- 
dence in  this  case  under  the  provisions  of 
chapter  130  of  the  Laws  of  1908,  and  the 
motion  alleges  that,  though  he  has  received 
his  compensation  therefor  and  has  t)een  re- 
quested to  transcribe  and  file  his  notes,  he 
refuses  so  to  do ;  and  that  the  chancellor  re- 
fuses to  interfere  in  the  matter  on  the  ground 
that  he  has  no  authority  for  so  dolnK. 


Stenographers  appdnted  nnder  ads  diapta 
are  charged  with  the  same  duties  to  be  per- 
formed, under  the  same  penalties  for  neglect 
thereof,  as  is  provided  by  chapter  111,  I^aws 
1910,  for  stenographers  In  the  circuit  court. 
Section  3,  c.  130,  Laws  1908.  The  punishment 
to  be  inflicted  up<Ht  a  stenographer  for  refus- 
ing or  neglecting  to  perform  any  duty  im- 
posed upon  Iilm  by  law  is  provided  for  in  sub- 
division "c,"  c  111,  liaws  1910,  and  wonld 
seem  to  be  ample  to  meet  the  demands  of 
this  aitnation.  This  court  has  been  given  no 
power  to  interfere  in  such  matters,  except 
when  an  appeal  has'  been  taken  from  a  de- 
cision of  a  Judge  Imposing  or  refusing  to  im- 
pose the  punishment  prescribed  for  the  neg- 
lect of  the  stenographer  to  perform  his  duty, 
which  appeal  is  expressly  provided  for  by  tUs 
statute. 

The  fact  that  the  duties  of  a  stenographer 
in  the  courts  below  mainly  relate  to  the  prep- 
aration of  bills  of  exceptions  for  nse  in  tliia 
court  does  not  alter  the  situation.  Bills  of 
exceptions  are  purely  statutory,  and  tbls 
court  has  been  given  no  power  by  the  statute 
to  supervise  the  making  or  settling  thereof; 
but,  on  the  contrary,  all  such  power  has  been 
confided  to  the  court  below,  or  rather  to  tbe 
Judges  thereof.  Neither  has  this  court  any 
duty  whatever  to  discharge  with  reference 
to  the  making  of  the  record  in  tbe  court  be- 
low, its  work  beginning  only  when  the  record 
in  that  court  has  been  completed. 

Overmled. 

COOK,  J.,  dissents. 


DAVIS   T.    STATE.      (No.   17723.) 

(Supreme  Court  of  Mississippi.     Feb.  8,  1911^ 

Suggestion  of  Error  Overruled  March 

15.  1915.) 

L  CBnnwAL  Law  ®=>1178— Appkai.— Bsnn 

—Assignments  of  Ebbob. 

tinder  its  rules  the  Supreme  (Jonrt  is  not 
called  on  to  notice  or  consider  an  assignment 
of  error  not  mentioned  in  the  brief  filed  by  ap- 
pellant. 

[Ed.  Note.— For  other  cases^  see  Criminal 
Laws,  C^ent  Dig.  {{  3011-3013 ;  Dec.  Dig.  «=» 
1178^ 

2.  Cbimiwal  Law  <g=»1170%  —  Appeai.  - 
■Harmless  Ebrob—Cboss- Examination  or 
Witness. 

The  court's  action  in  restricting  the  cross- 
examination  of  a  witness  for  the  state  so  as 
to  prevent  counsel  tor  defendant  from  askin? 
questions  tending  to  elicit  answers  which  would 
discredit  the  state's  chief  witness  was  not  re- 
versible error,  where  neither  the  questions  nor 
tbe  record  disclosed  what  facts  defendant  was 
trying  to  get  before  the  jnry. 

[Kd.  Note.— For  other  cases,  soe  Oini'"''! 
Law,  Cent.  Dig.  5§  3129-;U;:5;  Dec.  Dij.  C= 
1170%.] 

On  suggestion  of  error.    Overmled. 

For  former  opiiiiiiu.  si'c  CT  Soutli.  ITS. 

E.  E.  ISrown  and  Clias.  1'.  Kiiglo,  I«th  "' 
XatclH'Z,  for  iipicPMiit.  Uo.Sjs  A.  Coll'"'"' 
Alt.v.  Ueii.,  for  the  .stiitu. 
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COOK,  3.  The  suggestion  of  error  pre- 
sents a  single  point  to  this  court  It  iB  said 
that  the  court  erred  in  not  considering  one 
of  the  assignments  of  error,  which,  if  con- 
sidered, would  have  required  a  reversal  of 
this  case.  The  assignment  of  error  referred 
to  is  in  these  words,  viz.: 

"The  court  erred  during  the  cross-examina- 
tion of  the  witness  Ross,  a  witness  for  the  state, 
in  restricting  the  scope  of  the  cross-examinatioD, 
and  in  admonishing  counsel  for  the  defendant 
not  to  further  pursue  bis  line  of  inquiry  nor  ask 
any  more  questions  along  the  line  counsel  was 
interrogating  the  witness,  by  which  questions 
counsel  was  attempting  to  develop  answers 
which  would  authorize  the  jury  to  discredit  the 
chief  witness  for  the  state ;  this  action  of  the 
court  having  been  condemned  in  the  late  case 
of  Perry  v.  State,  decided  March  2,  1914,  and 
reported  in  64  South.  466." 

[1]  Under  the  rules  of  this  court,  and  by 
tbe  opinion  in  Pope  t.  State,  67  South.  177, 
it  is  only  necessary  to  say  that,  inasmuch  as 
this  assignment  of  error  was  not  mentioned 
in  the  brief  'filed  by  appellant,  this  court 
was  not  called  on  to  notice  or  consider  same. 

[2]  However,  we  have  given  careful  con- 
sideration to  the  alleged  error,  and,  should 
we  be  of  opinion  that  the  court  erred  in  re- 
stricting the  cross-examination  to  the  extent 
mentioned,  we  would  not  for  this  reason 
alone  be  warranted  in  reversing  this  case. 

We  are  satisfied  that  the  questions  pro- 
pounded to  tbe  witness  do  not  disclose  what 
t&cta  defendant  was  seeking  to  discover. 
The  record  does  not  show  that  the  trial 
court  was  advised  what  defendant  was  at- 
tempting to  get  before  the  Jury,  and  it  la 
not  apparent  to  us  how  the  matter  inquired 
about  would  discredit  the  witness,  no  matter 
what  answer  he  may  have  given  to  the  ques- 
tions. 

It  is  not  a  proper  function  of  this  court  to 
conjecture  what  may  have  developed  if  de- 
fendant's counsel  tiad  been  permitted  to  aslc 
more  questiona  This  court  is  not  authorized 
to  indulge  in  speculations,  nor  is  the  trial 
court  required  to  take  Judicial  knowledge 
that  counsel,  if  given  free  rein,  might  draw 
from  the  witness  some  admissions  or  denial 
which  would  possibly  discredit  the  witness. 

Suggestion  of  error  overruled. 


(191  Ala.  460) 
AMERICAN  OAK  LEATHER  CO.  t.  AT- 
WOOD.   (No.  7B3.) 

(Supreme  Couit  of  Alabama.     Dec  17,  1914.) 

1.  Mastkb  and  Sebvant  d=>332  —  Imjubikb 
BT  Employ^— Relationship— Question  fob 

JUBT. 

Where,  in  an  action  against  a  railroad  com- 
pany '  for  negligently  running  a  steamboat 
against  and  damaging  plaintilrs  yacht,  there 
was  evidence  that  the  comiuiny,  when  called  on 
for  reparation  shortly  after  the  accident,  denied 
any  negligence  in  the  operation  of  tbe  steamboat, 
and  a  third  person,  who  operated  the  steam- 
boat, testified  that  he  operated  it  under  a  lease 
from  the  company  under  bis  own  account,  the 
question  of  the  company's  liability  on  tbe  theory 


that  the  third  person  operated  It  as  an  employ^ 
was  for  the  jui^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {$  1274-1277;  Dec  Dig, 
<8=»332J 

2.  CoLUSioN  «=»121  —  P1.EADIR0  —  Issues, 
Pboof,  and  Vabiance. 

A  plea  in  an  action  for  damages  to  a  yacht 
negligently  run  into  by  a  steamboat  is  not  sus- 
tawed  by  evidence  that  plaintiff's  agent  in 
charge  of  the  yacht  requested  tbe  operator  of  the 
steamboat  to  have  the  steamboat  move  a  barge 
lying  between  the  steamboat  and  railroad  cars  on 
a  track  Inclining  toward  the  water,  and  that 
plaintiff  was  responsible  for  negligent  execution 
of  tbe  request,  and  the  evidence  was  not  avail- 
able to  defendant 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  i  2S6;  Dec.  Dig.  cs=»121.] 

3.  CoixisiON  «=3l24— EvioKNOB— Dawaqeb. 

In  an  action  for  damages  to  a  yacht  neg- 
ligently run  into  by  a  steamboat  evidence  of 
the  value  of  the  yacht  before  and  after  tbe  ac- 
cident was  competent  on  the  measure  of  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  U  262-265;   Dec  Dig.  «=3l24.] 

4.  CoixisiON    «=»124— BviDXNCB— Dauaqeb— 
Admissibilitt. 

Where,  in  an  action  for  damages  to  a  yacht 
negligently  run  into  by  a  steamboat,  plaintiff  did 
not  testify  what  repairs  bad  cost  him,  nor  what 
they  were  reasonably  worth,  but  stated  the  val- 
ue of  tbe  yacht  before  and  after  tbe  accident,  a 
question  asked  him  as  to  what  repairs  were  nec- 
essary was  not  incompetent  and  did  not  call  for 
inadmissible  evidence. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  H  262-265;   Dec.  Dig.  «=>124.] 

6.  Appeal  and  Ebbob  ^»1050  —  Habulesb 

Ebbob— Evidence. 

The  error,  if  any,  in  allowing  the  question, 
was  not  prejudicial  to  defendant 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1068,  1069,  4153-4167, 
4166;  Dec.  Dig.  «=»1050.] 

ft.  Evidence  €=>474  —  Ofinioit  Etidxncb  — 

Admibsibiutt. 

Where  plaintiff  showed  defendant's  negli- 
gence in  loading  cars  on  a  wet  and  inclined  track 
without  tightening  the  brakes,  it  was  proper 
to  permit  witnesses  having  seen  such  operations 
to  say  that  to  load  cars  in  such  a  situation  had  a 
tendency  to  loosen  or  release  the  brakes  and 
permit  the  cars  to  run  down  the  Incline. 

[Ed.  Note. — For  other  cases,  see  Ehridence, 
Cent  Dig.  |{  2196-2219;   Dec.  Dig.  «=>474.] 

Appeal  from  C!ircalt  0>art,  Jackson  Coun- 
ty;  W.  W.  Haralson,  Judge. 

Action  by  A.  It,  Atwood  against  the  Amer- 
ican Oak  Leather  Company.  There  was  a 
Judgment  for  plaintifF,  and  defendant  ap- 
j>ealed  to  the  Court  of  Ai^>eals,  and  It  trans- 
ferred the  case  to  the  Supreme  Court  Af- 
firmed. 

O.  Kyle^  of  Decatur,  for  appellant  John 
B.  Tally,  of  Scottsboro,  for  appellee. 


SAYRB,  J.  Plaintiff  in  the  court  below, 
appellee  here,  declared  against  defendant  in 
most  general  terms,  alleging  that  defendant 
through  its  servants  or  agents  negligently 
ran  a  barge  against  and  caused  damage  to 
plaintiff's  gasoline  boat    The  main  question 
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is  whether  defendant  was  entitled  to  the  gen- 
eral affirmative  charge  which  it  requested. 

[1]  One  RIke  was  the  captain  in  charge  of 
a  steamboat  known  as  "Decatur  No.  V'  &°d 
the  operation  of  that  steamboat,  according 
to  plalntUTs  contention,  was  responsible  for 
the  damage  to  plaintiff's  boat,  or  yacht,  as  it 
is  called  by  some  of  the  witnesses.  There 
was  dispute  as  to  whether  Rike  was  at  the 
time  operating  the  steamboat  for  defendant, 
or  whether,  as  Rike  testified,  he  was  operat- 
ing it  under  a  lease  from  defendant  and  on 
bis  own  account  Defendant,  when  called  up- 
on by  plaintiff  for  reparation  shortly  after 
the  accid^it,  and  when,  If  Rlke's  testimony 
were  true,  it  would  likely  have  denied  re- 
sponsibility  for  Rike's  conduct  in  any  event, 
responded,  not  in  the  way  of  such  denial, 
but  denying,  in  substance  and  on  the  author- 
ity of  information  received  from  Rike,  that 
there  bad  been  any  negligence  in  the  opera- 
tion of  the  steamboat  From  tbis  the  Jury 
may  have  logically  inferred,  as  against  de- 
fendant, that  Rike  was  at  the  time  in  charge 
of  the  steamboat  as  defendant's  agent.  De- 
fendant argues  that  there  is  no  office  for  in- 
ference where  facts  appear,  citing  authori- 
ties which  lay  down  tho  proposition  in  effect 
that  presumptions  are  only  indulged  to  sup- 
ply the  absence  of  evidence,  and  are  never  al- 
lowed against  established  facts.  A  presump- 
tion of  that  sort  is  a  maxim  of  law  which 
must  be  observed  in  reasoning  from  the 
known  to  the  unknown.  But  in  the  case  of 
an  inference  the  triers  of  fact  are  at  liberty 
to  find  the  ultimate  fact  in  dispute  one  way 
or  the  other  as  they  may  be  Impressed  by  the 
evidence.  Cogdell  v.  Railroad  C!o.,  1S2  N. 
C.  862,  44  S.  B.  618.  Defendant's  argument 
assumes  tbe  uncontro verted  truth  of  Rike's 
testimony;  but  that  testimony  was  contra- 
dicted by  inference  of  fact  deducible  from 
defendant's  response  to  the  claim  for  dam- 
ages. Tbe  question  at  issue  was  a  question 
of  fact,  and  it  was  for  the  Jury  to  resolve  the 
conflict 

[2]  Defendant  insists  that  it  should  have 
bad  the  general  charge  on  another  ground: 
That  there  was  undisputed  proof  of  contribu- 
tory negligence  on  the  part  of  plaintifTs 
agent  In  charge  of  his  boat  or  yacht  The 
plea  on  which  this  contention  is  based  was 
insufOd^it  as  a  plea  of  contributory  negli- 
gence. It  did,  however,  deny  defendant's 
negligence,  and  its  sufficiency  as  a  defense  in 
some  sort  was  not  questioned  by  demurrer. 
It  seems  to  be  conceded  that  the  defense  as 
pleaded,  to  wit,  that  plaintiff  was  negligent 
in  leaving  his  boat  where  it  lay  before  the 
accident,  was  not  proved;  but  the  defense 
now  offered  in  argument  seems  to  proceed 
upon  the  ground  that  plaintiff's  agent  Mayo, 
who  had  the  keeping  of  plaintiff's  boat  re- 
quested Rike  to  have  bis  steamboat  move  tbe 
barge,  also  in  his  charge,  which  lay  between 
plaintiff's  boat  and  some  railroad  cars  upon  a 


track  that  inclined  tor^ard  tKe  water,  and 
that  plaintiff  was  responsible  for  Rike's  neg- 
ligent execution  of  the  request  Other  coa- 
siderations  aside,  neither  tbe  argument  nor 
the  evidence  follow  the  plea,  and  defendant 
can  take  nothing  by  it 

[3]  Fairly  Interpreted,  plaintiff's  evidence 
tended  to  show  the  value  of  his  boat  before 
and  after  it  had  been  injured  in  the  accident 
This  evidence  was  competent  to  establish  the 
measure  of  plaintiff's  damages,  and  was  ad- 
mitted without  error.  Central  of  Georgia 
Ry.  Ca  V.  Bamett,  161  Ala.  407,  44  South. 
392. 

[4,  6]  There  was  no  error  in  allowing  the 
plaintiff  to  tiBswee  the  question,  "What  re- 
pairs did  you  have  done  to  it,  in  order  to 
use  it?"  The  form  of  the  question  indicated 
a  purpose  to  elicit  testimony  In  respect  of 
repairs  necessary  in  order  to  put  the  boat  in 
fit  repair  for  use.  The  witness  did  not  state 
what  tbe  rei>alrs  had  cost  him,  nor  what  they 
were  reasonably  worth.  That  was  left  to  be 
inferred  from  his  statement  of  Oie  value  of 
the  boat  before  and  after  tbe  injury  done  it 
If  the  evidence  was  not  altogether  satisfitc- 
tory,  we  are  unable  to  see  bow  it  was  in- 
competent, illegal,  or  inadmissible,  as  defend- 
ant objected  it  was,  or  how  we  can  say  It 
prejudicially  affected  defendant's  case. 

[(]  Plaintiff's  case,  in  one  aspect  was  that 
defendant's  agent  was  negligent  in  loading 
tbe  cars  upon  the  wet  and  inclined  track 
without  tightening  the  brakes.  We  think  it 
was  permissible  to  have  witnesses  who  bad 
seen  such  operations  to  say  that  to  load  cars 
in  such  a  situation  had  a  tendency  to  loosen 
or  release  tbe  brakes.  In  the  situation  there, 
which  was  open  to  casual  observation,  to  re- 
lease or  loosen  the  brakes  on  the  cars  would 
necessarily  cause  them  to  run  down  the  in- 
cline and  do  damage  to  whatever  might  re- 
ceive the  force  of  their  Impact 

We  think  it  unnecessary  to  proceed  further 
in  tbe  statement  of  our  opinion  concerning 
the  several  assignments  of  error.  Perhaps 
we  have  already  said  more  than  the  merits 
of  the  appeal  demand.  We  have  found  no  er- 
ror in  the  record,  and  the  Judgment  below 
will  be  affirmed. 

Affirmed. 

McGLELLAN,  DB  GQAFFENBIED,  and 
GARDNER,  JJ.,  concur. 


(Ul  AUt.  524) 
CITY  OF  HTJNT8VILLB  t.  PHILOPa 
(No.  737.) 

(Supreme  Court  of  Alabama.     Nor.   T,  1814. 
Rehearing  Denied  Dec.  17,  1914.) 

L  MuNioiFAL  CoRPOBATiONS  4s»816— Dcno- 
TiTB   Stbcbib— Action— CoiiPi.A.zRi>— Sum- 

OIENCT. 

A  complaint,  in  an  action  for  injuries  to  a 
passenger  &t  a  hack  driver  in  a  collision  between 
the  haoc  and  rock  placed  in  the  street  by  a  con- 
tractor of  the  city,  which  alleges  that  the  pUe  of 
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rock  was  negligently  allowed  to  remain  in  the 
street  for  an  unreasonable  time,  that  the  colli- 
Rion  cansed  the  hack  to  be  overturned  causing 
injuries  cdmplained  of,  that  the  claim  on  which 
the  action  was  based  was  filed  with  the  clerk  of 
the  city  by  his  next  friend  duly  sworn  to  as  re- 
-quired  by  law,  states  a  cause  of  action  against 
the  city  as  against  a  demurrer. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1711-1716,  1718, 
1720-1723;  Dec  Dig.  <S=»816.] 

2.  Nbouokncb  <S=9ll7— ComsiBtrTOBT  Nbo- 

UOEROB— CHrLDBXN. 

In  an  action  by  an  infant  under  10  years 
of  age  for  a  personal  injar:r  negligently  inflicted, 
a  plea  of  contributory  negligence  whidi  does  not 
ehow  the  degree  of  discretion  of  the  infant  is  in- 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  195-197;   Dec.  Dig.  <8=sll7.] 

S.  Jddouent  <S=9470— Bkcobd  or  FissT  Tbiai, 

—Plea  in  Second  Tbiai.. 

A  defendant  cannot  by  plea  impeach  the 
record  of  the  first  trial  of  the  case. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |  907 ;   Dec.  Dig.  «s»470.] 

4.  MUNICIFAI.  C!0RP0BATI0N8  «=s>741— CLAIMS 
FOB  InJTTBIBS— PBESKNTATION — SUFFICIBNOT. 

A  claim  against  a  city  for  injuries  to  an 
infant  under  10  years  of  age  without  a  guardian 
may  be  presented  and  sworn  to  by  its  mother  as 
next  friend. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1562 ;  Dec.  Dig.  (8=> 
741.1 

5.  MunioiPAL  CtoBPORATioNS  ®=3790— Detbo- 
TivE  Stbeetk— LiABiLrnr. 

A  city  ordering  the  paving  of  a  street  must 
protect  the  traveling  public  from  dangers  of  un- 
guarded material  in  the  street  and  is  negligent  in 
permitting  material  to  be  left  at  night  without 
an  appropriate  signal  of  danger. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1659;  Dec.  Dig.  4s> 
79».] 

a.  Municipal  Cobpobations  4=»816— Detec- 
tive Stbeets— Actions— Pleas. 

In  an  action  against  a  city  for  injuries  to  a 
passenger  of  a  hack  driver  in  a  collision  between 
the  hack  and  a  pile  of  unguarded  rock  in  the 
street  a  plea,  which  alleges  that  the  proximate 
cause  of  the  injury  was  the  reckless  driving  of 
the  driver  of  the  hack,  if  intended  as  a  mere 
traverse  of  the  complaint  was  unnecessary,  for 
the  fact  could  be  shown  under  the  general  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |S  1711-1716,  1718, 
1720-1723 ;   Dea  Dig.  e=»8i6.] 

7.  Municipal  Cobpobations  $=>816— Defec- 
tive Stbeets— Actions— Pleas. 

A  plea,  in  an  action  against  a  cit;r  for  in- 
juries to  a  passenger  of  a  hack  driver  in  a  col- 
lision between  the  hack  and  a  pile  of  rock  in 
the  street  which  alleges  that  the  proximate 
cause  of  the  injury  was  the  reckless  driving  of 
the  driver  of  the  back,  if  regarded  as  a  plea  of 
contributory  negligence  is  bad;  the  passenger 
being  an  infant  under  10  years  of  age. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  1711-1716,  1718, 
1720-1723;    Dec.  Dig.  «=>816.] 

8.  Municipal  Cobpobations  «=5>801— Defec- 
tive Stbeets— In JUBiES  to  Tbavelebs— Lia- 

BIIJCTT. 

That  a  hack  carrying  a  passenger  injured  in 
a  collision  between  the  hack  and  an  obstruction 
in  the  street  did  not  display  its  number,  as  re- 


quired by  a  dty  ordinance,  did  not  ietent  •  re- 
covery against  the  city  for  its  negligence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1660-1665;  Dee. 
Dig.  «=>801.] 

9.  NEOLiaEifOB  «s»92— Ikputbd  Neouoenob 
— Ihjubiks  to  Passenoebs  of  Hack  Dbiv- 
EB8— Defect  in  Stkebt. 

Where  a  city  negligently  left  at  night  un- 
guarded a  pile  of  rock  in  a  street,  the  negligence 
of  the  driver  of  a  hack  carrying  a  passenger  in> 
jured  in  a  collision  between  rock  and  the  hack 
did  not  relieve  the  city  from  liability,  for  the 
passenger  had  no  control  over  the  driver. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  U  142-146;   Dec  Dig.  <8=392.] 

10.  Municipal  Cobpobations  «=»806— Defec- 
tive Stbeets — Liabilitt— Injubieb  to  Pas- 
senoebs OF  Hack  Dbivxbs. 

A  driver  of  a  liack  carrying  a  passenger  need 
not  look  for  obstructions  in  the  street  but  may 
presume,  in  the  absence  of  knowledge  to  the  con- 
trary, that  the  street  is  free  from  obstructions. 

[Sid.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1678,  1682;  Dec 
Dig.  <8=»806.] 

11.  Appeal  and  Ebbob  ®=>1004  —  Pebsonal 
Injubies— Excessive  Damages— Review. 

Where  the  trial  court  has  refused  to  set 
aside  a  verdict  in  a  personal  injury  action  be- 
cause excessive,  the  amount  of  damages  will  not 
be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3944-3947 ;  Dec  Dig.  <9s> 
1004.] 

12.  Tbial  «=>13&— Impbopxb  Aboumknt  ov 
Counsel— Withdrawal  of  Aboument  bt 
Counsel. 

Where,  on  objection  to  argument  of  counsel, 
he  withdrew  the  argument  and  the  court,  in  re- 
sponse to  a  motion  to  direct  the  jury  that  the 
argument  was  withdrawn  because  improper, 
stated  that  the  attorney  had  withdrawn  the  ar- 
gument the  improper  argument  was  not  ground 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  816;    Dec  Dig.  «s>133.] 

Appeal  from  Clrcnit  Court,  Madison  Coun- 
ty;  D.  W.  Speaks,  Judge. 

Action  by  Daniel  J.  PhlUlps,  pro  ami. 
against  tbe  City  of  Huntsvllle  and  others. 
From  a  Judgment  for  plaintiff,  tbe  City  of 
Huntsvllle  appeals.    Affirmed. 

The  first  count  of  the  complaint  seta  out 
that  on  a  certain  nlgbt,  wttlle  plaintiff  was 
riding  In  a  back  within  the  corporate  limits 
of  said  city,  the  hack  collided  with  a  large 
pile  of  crashed  stone  or  rock  whlcb  had  been 
placed  In  the  street  by  Fells  Lanier  in  front 
of  the  residence  of  W.  M.  Tarbrongb  on  tbe 
east  side  of  the  street  In  the  course  of  con- 
struction by  Lanier  of  a  sidewalk  for  said 
Yarbrough,  which  pile  of  rock  defendant  had 
carelessly  and  negligently  allowed  to  remain 
in  said  street  for  an  unreasonable  length  of 
time;  that  the  collision  caused  a  vehicle  or 
hack  in  which  plalntifl  was  riding  to  be  over- 
turned, precipitating  plaintiff  out  of  same 
onto  the  street  and  under  the  vehicle,  and  as 
a  proximate  consequence  thereof  be  suffered 
certain  injuries  which  are  set  out  Tbe  other  . 
counts  of  complaint  are  substantially  the 
same,  and  at  tbe  end  of  complaint  it  is  al- 
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leged  that  tbe  claim  upon  wblcb  this  action 
was  based  was  filed  with  the  clerk  of  the 
city  of  HuntsvUle  by  plaintiff  through  his 
next  friend  duly  sworn  to  as  required  by 
section  1275.  Defendant  seeks  by  plea  to 
set  up  the  order  of  the  court  entering  a  judg- 
ment of  mistrial  as  to  the  two  defendants 
here  and  a  Judgment  in  favor  of  defendant 
larbrougb,  setting  up  that,  if  defendant  was 
liable  in  any  way,  he  was  jointly  liable  with 
William  Tarbrough,  and  that  before  this 
trial  plaintiff,  through  his  attorneys,  had 
consented  to  release  the  said  William  Yar- 
brough,  and  that  all  liability  of  these  de- 
fendants had  been  thereby  discharged. 

David  A.  Grayson,  of  HuntsvUle,  for  appel- 
lant Betts  &  BettB,  of  HuntsvUle,  for  ap- 
pellee. 

DE  GRAFFBNRIBD,  J.  The  plalntlfTs 
mother  came  into  the  city  of  HuntsvUle  on 
a  train.  She  was  a  widow,  and  brought  with 
her  her  four  chUdren,  and  hired  a  hack  to 
take  her  and  them  to  a  point  in  the  city. 
The  hack  ran  into  a  pile  of  rock  which  had 
been  placed  in  the  street,  and  the  plaintiff 
thereby  received  painful  and  serious  injuries. 
The  Injury  occurred  at  night,  and  the  pUe 
of  rock  was  neither  guarded  nor  had  a  light 
near  it.  This  suit  was  brought  by  the  plain- 
tiff, a  minor  under  10  years  of  age,  for  dam- 
ages, against  the  city  of  HuntsvUle,  one  Yar- 
brough,  and  one  Lanier.  The  record  shows 
that  the  case  has  been  twice  tried.  On  the 
first  trial  the  jury  returned  a  verdict  in  favor 
of  the  defendant  Yarbrough,  and  faUed  to 
agree  on  a  verdict  as  to  the  defendants  Lan- 
ier and  the  city  of  HuntsvUle.  On  the  second 
trial  a  verdict  was  rendered  against  the  de- 
fendants lAnier  and  the  city  of  HuntsvUle, 
and  from  the  judgment  following  the  verdict 
the  city  of  HuntsvUle  appeals. 

[1]  1.  The  complaint  in  this  case  was  not 
subject  to  the  grounds  of  demurrer  inter- 
posed to  It     City  of  Bessemer  v,  Whaley, 

65  South.  542;  City  of  Bessemer  ▼.  Whaley, 

66  South.  U5. 

[2]  2.  In  the  case  of  Cedar  Creek  Store  Co. 
▼.  Steadham,  65  South.  984,  this  court  laid 
down,  after  full  consideration,  the  rules  gov- 
erning the  subject  of  contributory  negligence 
on  the  part  of  infants.  Under  the  rules  laid 
down  In  that  case,  the  pleas  of  contributory 
negligence  filed  by  the  defendant  in  this  case 
were  not  sufficient  The  complaint  shows 
that  the  plaintiff  is  an  infant  and  the  pleas 
do  not  show  that  degree  of  discretion  on  the 
part- of  the  plaintiff  which  is  required  by  the 
rule  laid  in  Cedar  Creek  Store  CO.  v.  Stead- 
bam,  supra. 

[S]  3.  The  defendant  undertook  by  plea  to 
impeach  the  record  of  the  first  trlaL  This 
conld  not  be  done  by  plea.  23  Cyc.  1055; 
Alexander  t.  Nelson,  42  Ala.  462. 

[4]  4.  The  claim  which  was  presented  to 
the  city  of  HuntsvUle  for  damages  sustain- 
ed by  the  plaintiff  was  presented  and  sworn 


to  by  the  mother  of  the  plaintiff  as  his  next 
friend.  The  plaintiff  was  a  minor  of  tender 
years,  without  a  guardian,  and  this  was  suf- 
ficient   Strode  t.  Clark,  12  Ala.  621. 

[51  5.  The  dty  of  HuntsvUle,  under  an  or- 
dinance, either  directly  or  Indirectly — ^It  mat- 
ters not  which — was  having  certain  paving 
done  at  the  point  where  the  injury  occurred. 
This  paving  necessarily  required  the  presence 
of  rock  at  the  point  where  the  work  was  be- 
ing done,  and,  of  course,  cast  the  duty  upon 
the  dty  of  HontsviUe  of  protecting  the  mem- 
bers of  the  traveling  public  at  that  point 
from  dangers  which  unguarded  material 
might  entail  upon  them.  The  fact  that  the 
dty  was  having  the  work  done,  or  requiring 
it  to  be  done,  at  that  point  gave  notice  to 
the  city  of  its  duties  In  that  regard.  The 
city  was  therefore  undoubtedly  guilty  of  neg- 
ligence in  i>ermitting  rock,  which  had  been 
piled  in  the  street  at  the  point  named,  to  be 
left  there  at  night  without  appropriate  sig- 
nals of  danger.  City  of  Bessemer  v.  Whaley, 
supra ;  Mayor  &  Aid.,  Birmingham,  v.  Tayloe, 
105  Ala.  176,  16  South.  576. 

[B,  7]  6.  There  was  filed  In  the  canse  a  plea 
In  the  following  language: 

"The  proximate  cause  of  the  injury  was  the 
reckless  driving  of  the  driver  of  plamtilTs  ve- 
hicle.** 

If  that  plea  was  intended  as  a  mere  trav- 
erse of  the  complaint  that  could  have  been 
shown  under  the  general  issue.  The  trial 
court  cannot  be  put  in  error  for  sustaining 
the  demurrer  to  tills  plea,  if  it  be  regarded  as 
a  plea  of  contributory  negligence;  for  it  is 
manifestly  bad  as  such. 

[8]  7.  The  mere  fact  that  the  hack  did  not 
display  its  number  as  required  by  the  dty 
ordinance  did  not  outlaw  the  hack.  Birming- 
ham Ry.,  Lt  &  Power  Co.  v.  ifitna  Acddent 
&  LlabiUty  Co.,  64  Sonth.  44. 

[9]  8.  The  defendant  desired  to  show  tbat 
the  negligence  of  the  dty  of  HuntsvUle  in 
permitting  the  rock  pUe  to  remain  in  the 
street  in  the  condition  above  stated  was  not 
the  sole  cause  of  plaintiff's  injuries,  that  the 
driver  of  the  hack  was  also  negligent  and 
tbat  this  negligence  of  the  driver  proxlmatdy 
caused  the  {dalntlfTs  injuries.  It  must  be 
remembered  that  In  this  matter  the  plaintiff 
does  not  stand  in  the  driver's  shoes.  The 
negligence  of  the  driver  is  not  to  t>e  visited 
upon  him,  provided,  of  course,  the  negUgence 
of  the  city  proximately  contributed  to  the 
plaintiff's  injuries.  The  Idea  of  the  plaintiff 
Is  that  the  negligence  of  the  city  created  the 
condition  upon  which  the  subsequent  negli- 
gence of  the  driver  operated,  and  that  there- 
fore the  negligence  of  the  dty  Is  not  to  be 
taken  as  the  proximate  cause  of  the  plain- 
tUTs  injuries.  Each  moment  that  the  dty 
permitted  the  pile  of  rock  to  remain  In  the 
street  in  the  condition  above  stated,  it  was 
guilty  of  an  act  of  neglect  and  we  affirm 
with  confidence  that  if  the  pUe  of  rock  had 
not  been  In  the  street  the  plaintiff  would 
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not  have  been  Isjnred.  When  tbe  plaintiff 
was  Injured  he  was  In  tbe  banda  ot  a  com- 
mon carrier  of  passengers  over  which  neither 
be  nor  his  mother  had  control,  and  we  think 
that  under  the  best  considered  authorities 
the  contention  of  the  appellant  on  this  sub- 
ject Is  not  well  founded.  Little  r.  Hackett, 
116  U.  S.  366,  6  Sup.  Ct  391,  29  L.  Ed.  652; 
Bennett  r.  New  Jersey  B.,  etc,  Co.,  86  N.  J. 
Law,  225,  13  Am.  Rep.  435;  29  Cyc  W>-  Sil, 
548,  and  authorities  there  dted. 

[II]  9.  The  driver  of  the  hack  was  under 
no  duty  to  look  for  obstructions  In  the 
streets.  He  had  a  right  to  presume.  In  the 
absence  of  knowledge  to  the  contrary,  that 
the  dty  had  performed  Its  duties  and  that 
the  street  was  free  from  obstructions.  May- 
or, etc.,  of  Blrmlngbam  v.  Tayloe,  supra. 

[11]  10.  The  refusal  of  the  trial  court  to 
set  aside  tbe  verdict  In  this  case  because  It 
was  excessive  cannot  be  permitted  to  work 
a  reversal  at  the  hands  of  this  court.  M.  & 
O.  B.  E.  Co.  V.  Brassell,  66  South.  447 ;  Mont- 
gomery Light  &  Traction  Co.  v.  Marian  King, 
pro  ami,  65  South.  998;  National  Surety  Co. 
V.  Bfabry,  139  Ala.  217,  36  South.  698;  Mose- 
ly  V.  Jamison,  68  Miss.  336,  8  South.  745. 

[12]  11.  Counsel  for  tbe  plalntUI  made  use 
of  certain  remarks  to  which  tbe  d^endant 
objected.  Thereupon  counsel  for  the  plain- 
tiff withdrew  the  remarks.  Counsel  for  tbe 
defendant  then  moved  the  court  to  Instruct 
the  jury  that  tbe  remarks  so  withdrawn 
were  "an  Improper  argument."  The  court 
simply  replied  that  the  attorney  had  with- 
drawn the  statement,  and  gave  no  Instruc- 
tions to  the  jury  on  the  subject  The  with- 
drawal by  counsel  of  the  remarks  was  a  con- 
fession that  they  were  Inappropriate,  and 
while  the  trial  judge  might — and,  under  the 
better  practice  should — have  Instructed  the 
jury  to  disregard  the  remarks,  we  do  not 
think  that  the  judgment  In  this  case  should 
be  reversed  because  of  his  failure  to  do  so. 
While  counsel  are  employed  to  represent 
their  clients,  they  are  officers  of  the  courts 
In  which  they  practice,  and,  theoretically  at 
least,  their  office  Is  to  aid  the  courts  in  the 
true  ascertainment  of  the  justice  and  right, 
under  the  law,  of  the  matter  in  litigation. 
Trial  courts  should  therefore  hold  their  ar- 
guments in  proper  bounds,  for,  after  all,  upon 
the  shoulders  of  the  trial  judges  had  been 
placed  the  burden  at  the  administration  of 
the  law. 

12.  This  is  a  simple  case,  and,  while  the 
record  shows  that  the  defendant  reserved 
tot  our  consideration  216  points,  the  record 
also  shows,  from  the  course  of  the  trial,  that 
the  trial  was  had  upon  a  proper  conception 
of  the  legal  principles  which  were  Involved  in 
the  case.  We  content  ourselves  with  saying 
that  the  record  has  received  our  careful  con- 
sideration, and  that  what  we  have  above  said 
and  the  authorities  which  we  have  above 
cltfd  will  at  least  indicate  to  the  parties  In- 


tereeted,  why.  In  our  opinion,  the  trial  court 
committed    no    reversible    error,    and    that 
therefore  the  judgment  should  be  affirmed. 
Affirmed. 

ANDERSON,  O.  J.,  and  McCLBLIiAN  and 
SOMERVILLE.  JJ.,  concur. 


(Itl  Ala.  31) 
WABTHJN  T.  WEATHERFORD.    (No.  748.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Ejzctkbnt  «=>9— Trnx. 

Where  plaintiff  In  ejectment  had  no  paper 
title  to  the  land  in  controversy,  and  the  de- 
fendant held  under  color  of  title  which  was 
older  than  the  plaintiff's,  and  showed  title  from 
the  government  into  one  with  whom  plaintiff 
did  not  connect  himself,  tbe  plaintiff  could  re- 
cover only  by  proof  of  title  by  adverse  posses- 
sion. 

[EM.  Note.— For  other  cases,  see  Eijectnientt 
Cent  Dig.  H  16-29;   Dec.  Dig.  <8=»9.] 

2.  Advkbsb  Possession  «=>13— Rsqnisirxs. 

Adverse  possession,  to  ripen  into  title  to  sup- 
port ejectment  must  have  been  open,  peaceable, 
notorious,  and  oontinnons  for  lO  consecutive 
years  before  conmiencement  of  suit. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  if  69,  67-76;  Dec.  Dif. 
«=>13. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Adverse  Possession.] 

3.  Appeai,  and  Ebbob  «=9l051  —  Habiojcbs 
Ebbob. 

Where  defendant  was  entitled  to  the  gener- 
al charge  re^dless  of  the  testimony  of  the  wit- 
ness, error  m  the  admissimi  of  snch  testiD^ony 
was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  4161-4170;  Dec.  Dig. 
«=»1061.] 

4.  Advebse  Possession  ^=371— Oolob  or  Tr- 
TLB  —  Deeds  in  Convetiho  Land  —  Evi- 
dence. 

Where  plaintiff  offered  in  evidence  his  color 
of  title  deeds  not  purporting  to  convey  the  land 
sought  to  be  recovered  in  ejectment,  there  was 
no  error  in  excluding  them,  since  they  could 
not  be  regarded  as  c<dor  of  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  415-429;  Dec.  Dig.  «=» 
71.] 

On  Rehearing. 

5.  EJEOncXHT  «=»110— TiTLK— COLOB  OF  Tt- 
TUt 

In  ejectment  where  plaintiff  without  pa- 
per title  attempted  unsuccessfully  to  show  tide 
by  adverse  possession,  defendant  was  entitled  to 
the  general  charge  covering  so  much  of  the  land 
as  his  prior  color  of  title  and  possession  relat- 
ed to. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  {|  319-326;    Dec.  Dig.  «=>110.] 

Appeal  from  Circuit  Court,  Limestone 
County;    D.  W.  Speake,  Judge 

Action  by  Henry  Warten  against  Emmett 
Weatherford.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

W.  R.  Walker,  of  Atheus,  for  appellant 
James  E.  Horton,  Jr.,  and  M.  E.  Clements, 
both  of  Athens,  for  appellee. 

ANDERSON,  C.  J.  [1-3]  The  plaintiff  bad 
no  paper  title  to  the  land  in  question,  and  as 
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the  defendant  was  not  a  trespasser,  but  held 
under  color  of  title,  wbieh  was  older  than 
the  plaintiff's  color  of  title,  and  also  showed 
the  title  out  of  the  government  Into  a  party 
with  whom  the  plaintiff  did  not  connect  him- 
self, the  plaintiff  In  order  to  recover  was  re- 
quired to  establish  a  title  by  adverse  posses- 
sion and  which  he  failed  to  do.  McCreary  v. 
Jackson  Lumber  Co.,  148  Ala.  247,  41  South. 
822,  and  cases  there  cited.  While  the  plain- 
tiff proved  some  possessory  acts  upon  the 
part  of  himself  and  his  predecessors,  they 
were  not  so  open,  peaceable,  notorious,  and 
continuous  for  10  consecutive  and  unbroken 
years  before  the  commencement  of  this  suit 
as  to  ripen  into  title.  Chastang  v.  Chastang, 
141  Ala.  461,  37  South.  799,  109  Am.  St.  Rep. 
45.  The  trial  court  properly  gave  the  general 
charge  requested  by  the  defendant.  The  de- 
fendant was  entitled  to  the  general  charge 
regardless  of  the  testimony  of  W.  Lc  Jones, 
as'  to  the  land  that  his  father  would  have 
possessed.  Hence,  if  the  question  eliciting 
his  reply  was  error,  It  was  error  without  In- 
jury. 

[4]  The  plaintiff  offered  In  evidence,  as  col- 
or of  title,  three  deeds  which  did  not  contain 
or  purport  to  convey  the  land  In  question, 
and  they  could  not  therefore  be  regarded  as 
color  of  title  to  said  land,  and  the  trial  conrt 
did  not  err  in  sustaining  the  defendant's  ob- 
jection to  same. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

MAYFIELD,  SOMERVILLB,  and  GARD- 
NER, JJ.,  concur. 

On  Rehearing. 

ANDERSON,  C.  J.  [5.]  Upon  the  former 
consideration  of  this  case  we  proceeded  upon 
the  theory  that  all  the  land  involved  was 
within  the  defendant's  color  of  title ;  that  is, 
was  located  tn  the  E.  %  of  S.  E.  %  of  the  S. 
B.  %  of  section  32.  Upon  a  reconsideration, 
we  find  that  the  land  sued  for  includes,  as 
per  the  proof,  a  small  quantity  In  the  W.  \^ 
of  S.  E.  %  of  the  S.  E.  ^  of  section  32,  and 
which  Is  within  the  plaintiff's  color  of  title 
and  not  the  defendant's.  The  defendant  hav- 
ing shown  color  of  title,  and  an  older  posses- 
sion, to  the  E.  ^  of  the  S.  E.  ^  of  the  S.  E. 
^  of  section  32,  was  entitled  to  the  general 
charge  as  to  all  of  the  laud  as  was  located 
within  his  color  of  title,  but  the  charge  should 
have  been  limited  so  as  to  exclude  all  of  the 
land  sued  for  as'  was  located  within  the  W. 
^  of  the  S.  B.  %  of  the  S.  E.  ^.  of  section 
32,  as  the  complaint  claimed,  and  the  proof 
showed  that  some  of  the  land  was  in  the 
W.  %  of  the  40,  and  the  plaintiff  showed 
color  of  title  and  a  previous  possession  to  the 
said  W.  ytt  ot  said  40. 

The  defendant  did  not  disclaim  as  to  the 
land  in  the  W.  %  of  the  40.  Had  he  done 
this,  and  pleaded  not  guilt?  to  so  much  of 


the  land  as  was  located  In  the  B.  %  of  the 
40,  he  would  have  been  entitled  to  the  gen- 
eral charge;  but  having  admitted  possession 
of  all  of  the  land  sued  for,  by  his  plea  of  not 
guilty,  and  the  plaintiff  having  shown  a  right 
to  recover  as  to  all  in  the  W.  %  of  the  40, 
the  trial  court  erred  in  giving  tlie  general 
charge  for  the  defendant,  without  limitation 
or  qualification. 

If,  upon  the  next  trial,  the  defendant  wish- 
es to  defend  only  as  to  the  land  in  his  color 
of  title,  he  can  plead  not  guilty  as  to  same 
and  disclaim  as  to  any  of  the  land  as  may 
be  located  within  the  W.  %  of  the  40,  and 
if  he  contends  that  none  of  the  land  of  wbidi 
he  is  in  possesblon  is  In  the  W.  %  of  the  40, 
but  is  all  In  the  E.  %  of  same,  he  can  make 
the  suggestion  provided  for  In  section  3833  of 
the  Code  of  1907. 

The  Judgment  of  affirmance  is  set  aside^ 
and  the  cause  is  reversed  and  remanded. 

Reversed  and  remanded. 

MAYFIELD,  SOMERVIIXE,  and  GARD- 
NER, JJ.,  concur. 

(in  Ala.  io« 
IVIORRISON  et  aL  ▼.  FORlfBY.  (No.  618.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  MoBTOAOES  «=>€0&— Statbmknt  or  Dkbi>— 
Persons   Entptlkd — Stattttes. 

Under  Code  1907,  g  5748,  as  amended  by 
Acts  1011,  p.  391,  to  provide  that  one  enti- 
tled to  redeem  from  a  mortgage  ma;  make 
written  demands  of  the  purctiaser  or  his  ven- 
dee for  a  statement  of  the  debt  and  charges, 
which  shall  be  furnished  witiiin  10  days,  and 
that  otherwise  the  purchaser  or  vendee  shall  for- 
feit all  claims  to  compensation  for  improvements, 
and  the  party  entitled  may  file  his  bill  withont 
a  tender,  and  in  view  of  section  5757,  providing 
that  any  person  offering  to  redeem  must  pay 
to  the  one  in  possession  the  value  of  all  perma- 
nent improvements  made  by  him  after  ne  ac- 
quired title,  the  basis  of  compensation  for 
permanent  improvements  is  title,  which  implies 
the  legal  title;  and  hence  the  redemptioner 
might  redeem  upon  demand  to  the  purchaser, 
without  a  demand  on  the  parties  to  whom  the 
purchaser  had  contracted  to  sell  separate  parts 
of  it,  to  be  conveyed  when  the  pnr^ase  money 
was  iMiid,  since  such  parties  had  no  title. 

[Ed.  Note.— For  other  cases,  see  Mortgage^ 
Cent.  Dig.  SS  1796-1806;   Dec.  Dig.  «S=>e06.] 

2.  MOBTOAOES  9=»591— Redekptiok— Natubi 
ARO  Scope. 

Redemption  of  land  nnder  the  statutes  can- 
not be  exercised  otherwise  than  as  to  the  whole 
of  the  property  bought  at  the  foreclosure  sale, 
as  the  process  contemplated  and  required  by  the 
statute  makes  an  Indivisible  entity  of  the  act 
of  redemption,  the  effect  of  which  is  to  reinvest 
title  in  the  redemptioner,  by  divesting  it  oat 
of  the  person  in  whom  it  is  vested. 

[Ed.  Note. — For  other  cases,  see  Mortgages^ 
Cent.  Dig.  St  1693,  1684-1708;  Dec.  Dig.  «» 
691.] 

3.  MoBTOAOEs  <3='60O—FoBEoi/>BnBK— Allow- 
ance OF  Intebest. 

In  view  of  Code  1907,  §  5748,  providing 
that  one  entitled  to  redeem  may  make  a  writ- 
ten demand  for  statement  of  debt  and  diarges, 
and  after  the  10  days  allowed  for  furnishing 
snch  statement  may  file  his  bill  in  equity  with- 
out  a   tender,  to   enforce   his  rights,   the  pnr- 
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diaser  on  forecIoBare,  ai;alnst  whom  the  bill 
was  good,  was  entitled  to  the  Ieg:al  rate  of  in- 
terest upon  the  sum  to  be  paid  to  effect  the 
redemption. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  {{  1753-1776,  1787;  Dec.  Dig.  «=» 
600.] 

4.  Appbat   and    Bkbob   «=>883— Motion    to 

MoDirr  Deckee— Time. 

A  motion  to  modify  a  decree,  not  made 
nntil  after  the  termination  of  the  special  term 
at  which  the  decree  appealed  from  was  cor- 
rected and  affirmed,  or  until  after  the  expiration 
of  the  time  allowed  by  rule  38  (Civ.  Code  1907, 
p.  1515)  for  presenting  an  application  for  re- 
bearing,  was  too  late,  as  the  court  had  lost 
Its  power  to  alter  the  decree. 

rBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8|  3214,  822&-S2I6,  3244- 
8246;   Dec.  Dig.  <t=»833.] 

Appeal  from  Cbancery  Ooort,  Cherokee 
County;    W.  W.  Whiteside,  Chancellor. 

Bill  by  R.  L.  Formby  against  O.  F.  Morri- 
son and  others  to  redeem  lands  sold  under 
a  deed  of  trust.  Decree  for  complainant,  and 
respondents  appe^    Corrected  and  affirmed. 

White  &  Lumpkin,  of  Center,  and  Goodhue 
&  Brindley,  of  Gadsden,  for  appellants..  T. 
Ben  Kerr,  of  Piedmont,  and  Knox,  Acker, 
Dixon  &  Sterne,  of  Annlston,  for  appellee. 

McGLELLAN,  J.  [1]  On  September  24, 1906, 
B.  L.  Formby  and  wife  executed  to  A.  O.  Wil- 
liams, as  trustee,  a  deed  of  trust  on  certain 
real  estate  to  secure  the  payment  of  an  In- 
debtedness to  G.  F.  Morrison.  On  March  10, 
1909,  the  trustee  sold  the  land  in  execution 
of  the  trust  for  the  satisfaction  of  the  In- 
debtedness It  was  given  to  secure.  At  the 
sale  under  the  power  G.  F.  Morrison  became 
the  purchaser  of  the  land.  On  October  4, 
1909,  Morrison  made  with  respondents  Maxey, 
Wood,  Mlenburg,  and  Floyd  executory  con- 
tracts of  sale  of  separate  parts  of  the  land 
80  bought  at  the  foreclosure  sale,  giving  them 
bonds  for  the  conveyance  of  appropriate  ti- 
tles when  the  iJurchase  money,  represented 
by  notes,  was  fully  paid.  Having  in  contem- 
plation redemption  of  the  land  under  the 
statutes  to  that  end,  Formby  on  January  24, 
1011,  through  her  attorney  and  solicitor,  Mr. 
Kerr,  made  written  demand  upon  Morrison 
for  ttie  statement  of  debt  and  lawful  charg- 
es as  stipulated  In  Code,  §  5748.  That  sec- 
tion, before  Its  amendment  by  the  act  approv- 
ed AprU  13,  1911  (General  Acts  1911,  p.  391), 
reads: 

"574a  Written  Demand  for  Charges;  May 
nie  Bill.— Any  one  desiring  and  entitled  to  re- 
deem may  make  written  demand  of  the  pur- 
chaser or  his  vendee  for  a  statement  in  writing 
of  the  debt  and  all  lawful  charges  claimed  by 
him,  and  such  purchaser  or  vendee  shall,  with- 
in ten  days  after  such  written  demand,  famish 
•uch  person  making  the  demand  with  a  written 
itemized  statement  of  the  debt  and  all  lawful 
charges  claimed  by  him,  and  failing  so  to  do, 
shall  forfeit  all  dilm  or  right  to  compensation 
for  improvements,  and  the  party  so  entitled  to 
redeem  may,  on  the  expiration  of  the  ten  days, 
file  bis  bill  in  equity  vrithout  a  tender  to  en- 
force his  rights  hereunder." 


This  demand  upon  Morrison  was  ztot  com- 
piled with  by  him.  There  was  no  demand 
made  upon  Maxey,  Wood,  Ellenbnrg,  and 
Eloyd,  the  purchasers  from  Morrison  under 
the  executory  contracts. 

It  is  Insisted  that  since,  as  appears.  Form- 
by  knew  of  these  dispositions  of  several 
parts  of  the  land  to  Maxey,  Wood,  Ellenburg, 
and  Floyd,  demands  should,  under  the  stat- 
ute, have  been  made  upon  each  for  and  with 
I  reference  to  the  tract  he  had  contracted  to 
buy,  and  so  In  order  to  lay  the  condition 
upon  which  the  statute  visits  Its  forfeiture  of 
the  "right  to  compensation  for  improve- 
ments." The  chancellor  concluded  against 
this  contention,  and  our  opinion  accords  with 
his. 

[2]  Bedemptlon  of  lands  under  our  statutes 
to  that  end  cannot  be  exercised  otherwise  than 
that  of  the  whole  of  the  property  bought  at 
the  sale.  The  process  contemplated  and  re- 
quired by  the  statutes  makes  an  Indivisible 
entity  of  the  act  of  redemption.  Section  5748, 
set  out  before,  does  not  appear  to  have  con- 
templated a  case  where  there  has  been  a  sale 
or  sales  of  part  only  of  the  land  bought  by 
the  purchaser  at  a  sale  under  execution,  un- 
der mortgage  or  deed  of  trust,  or  under  decree 
of  a  court  of  equity.  However  that  Is,  the 
office  and  effect  of  statutory  redemi>tlon  Is  to 
reinvest  title  In  the  redemptloner,  to  divest- 
ing It  out  of  the  person  In  whom  it  Is  vested. 
Such  is  also  the  clear  purport  of  this  pro- 
vision of  Code,  i  5757: 

"Any  person  offering  to  redeem  must  pay  to 
the  person  in  possession  the  value  of  all  perma- 
nent improvements  made  by  him  after  he  ao- 
qmred  title"   (italics  supplied). 

The  establlsbed  foundation,  on  redemption, 
for  the  right  to  compensation  for  permanent 
Improvements  Is  title,  meaning  necessarily 
the  repository  of  the  legal  title.  Such  Is  the 
principle  underlying  the  analogy  present  In 
rulings  made  in  the  administration  of  section 
5749.  Lehman-Durr  v.  Collins,  69  Ala.  127, 
131.  The  respondents  Maxey,  Wood,  Ellen- 
burg, and  Floyd  were  In  possession  under 
contracts  of  purchase,  but  the  legal  title  re- 
mained In  Morrison.  Upon  him  alone  could 
the  demand  contemplated  In  (3ode,  {  5748,  be 
made.  He  bad  not  parted  with  the  title. 
He  was  entitled  to  the  fund  redemption  af- 
fords. He  had  only  promised — engaged — ^to 
convey  It  upon  a  contingency.  His  contrao- 
tees  had  engaged  In  the  full  Ught  of  the  law 
allowing  the  redemption  here  sought  If  per- 
manent Improvements  were  made  by  them,  it 
was  with  the  conclusively  imputed  knowl- 
edge that  redemption  might  be  sought  and 
effected.  If  the  process  of  redemption  has 
placed  them  In  a  predicament  as  respects 
Improvements  made  by  them,  it  cannot  be 
charged  to  the  redemptloner,  rather  to  him 
whose  contracts  to  convey,  subject  of  course 
to  redemption,  they  accepted.  Under  these 
contracts,  they  certainly  cannot  be  regarded 
as  substitutes.  In  degree  even,  for  Morrison. 
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They  hare  not  tUJe;  the  element  and  es- 
sence of  property  right  to  which  redemption 
must  be  referred  for  efTectual  operation.  It 
results,  consequently,  that  Morrison's  failure 
to  furnish  the  statement  reQuired  by  the  de- 
mand, under  the  statute  (6748)  was  a  failure 
within  the  condition  of  the  statute  and 
wrought,  according  to  its  express  provisions, 
a  complete  forfeiture  of  the  right  to  claim  or 
enforce,  as  against  this  redemptioner,  com- 
pensation for  ImproTements  made  on  the 
land  by  any  one.  So  there  was  no  error  in 
the  decree  disallowing  any  claim  made  for 
the  value  of  permanent  improvements  as  a 
condition  to  the  effectuation  of  redemption 
by  the  mortgagor,  Formby. 

[3]  According  to  the  authority  of  Weath- 
ers V.  Spears,  27  Ala.  465,  the  decree  appeal- 
ed from  is  atTected  with  error,  as  separately 
assigned  by  Morrison,  in  that  the  court  did 
not  allow  Morrison  the  legal  rate  of  interest 
upon  the  principal  sum  to  be  paid  to  effect 
redemption ;  for  that  the  filing  of  the  bill  to 
redeem  was,  in  virtue  of  Code,  {  6748,  equiv- 
alent to  tender.  The  fact  that  the  decree  de- 
clined allowance  of  any  sum  as  for  rents  and 
profits  after  tender  cannot  serve  to  extin- 
guish or  toll  this  right  of  the  purchaser  to 
interest  upon  the  principal'  sum.  If  the  re- 
demptioner (Formby)  conceived  that  there 
was  error  in  declining  to  make  the  stated  al- 
lowance for  rents  and  profits  (if  such  were 
allowable  under  the  evidence  in  the  cause), 
he  should  have  sought,  in  the  usual  way, 
review  of  the  decree  in  that  respect  We  do 
not  understand  Steele  v.  Banna,  91  Ala.  190, 
9  South.  174,  to  pronounce  a  rule  in  conflict 
with  that  soundly  announced  in  Weathers  v. 
Spears,  supra. 

The  decree  is  affirmed  in  all  respects,  ex- 
cept that  it  will  be  corrected,  so  as  to  include 
in  the  sum  required  of  Formby  to  redeem, 
interest,  at  the  legal  rate,  from  the  date  of 
the  filing  of  the  bill  to  the  date  of  the  de- 
cree confirming  the  report  of  the  register. 

The  decree  is  corrected,  as  indicated,  and, 
as  corrected,  is  affirmed. 

Corrected  and  affirmed. 

SATBE,  DE  GBAFFENBIBD,  and  OABD- 
NER,  JJ.,  concur. 

Addenda. 

McCLELLAN,  J.  [4]  After  the  termina- 
tion of  the  special  term  at  which  the  decree 
appealed  from  was  corrected  and  affirmed, 
and  after  the  expiration  of  the  period  allud- 
ed to  by  rule  38  (C!lvll  0>de,  p.  1616)  for  pre- 
senting an  application  for  rehearing,  appel- 
lant now  moves  the  court  to  modify  the  de- 
cree, so  as  to  affirm  in  part  and  reverse  in 
part  and  render  the  decree  here  which  should 
have  been  rendered  in  the  court  below.  With- 
out considering  the  merits  of  the  matter  now 
presented,  it  must  be  ruled — according  to  the 
theory  underlying  appellee's  motion  to  strike 


the  appellant* B  motion— that  tbe  motion  the 
appellant  has  undertaken  to  make  comes  too 
late,  at  a  time  when  this  court  has  lost  its 
power  to  alter  its  decree.  Motion  of  appel- 
lant la  stricken. 

SATBE,  DB  GBAFFEMBIED.  and  GABD- 
NEB,  JJ.,  ooncor. 

091  AlL  414) 

WESTEBN   UNION   TELBGBAPH   CO.    r. 

HUGHSTON.     (No.  658.) 

(Supreme  Ooart  of  Alabama.     Nov.  7,  1914. 

Rehearing  Denied  Dec  17,  1914.) 

1.  Afpeai.    aitd    Ebbob    «s>1042— Scofk    OT 

ReVIBW— DlSCBCnONABT    BUUNOS— PlXAB- 
IROS. 

Refusal  to  strike  from  the  complMnt  al- 
legationa  of  damage,  for  which  the  law  allows 
no  recovery,  is  not  reviewable  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4110-4114;  Dec.  Dig.  «» 
1042.] 

2.  PLBADIRG     «=5»193— DKMTJBHBtB— GBOtmD»— 
AXXKOATION  OT  Daiiaoks< 

Allegations  of  damages  in  a  complaint  for 
which  the  law  allows  no  recovery  did  not  ren- 
der it  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S§  425,  428-436,  437-448;  Dec  Dig. 
«8=»193.] 

8.  Teleobafhs    akd    Telkphonbs    «=>66— 
Transkissiok  or  Messaob— Mistas:&— Evi- 

DBNCK. 

In  an  action  against  a  telegraph  company 
for  damages  for  mistake  in  transmitting  plain- 
tiff's message,  inquiring  "C!an  I  ^t  there  in 
time?"  to  read  "Can't  get  there  in  time,"  where- 
by she  failed  to  see  her  dying  sister,  evidence 
that  after  she  sent  the  message  she  began  pack- 
ing preparatory  to  going,  and  kept  her  things 
packed   for  several  days,   was  admissible. 

[Ed.  Note.— For  other  cases,  see  Tel^rapbf 
and  Telcpliones,  Cent  Dig.  K  ol-63 ;  Dec  Dig. 
<8=»«8.] 

4.   EVIDENCK    «=>151  —  COKFEIXHOT— ttellTlI. 

Anguish. 

In  an  action  for  mistake  in  transmitting  a 
telegram,  preventing  plaintiff  from  seeing  her  dy- 
ing sister,  testimony  by  her  that  receipt  of  the 
news  of  the  death  of  her  sister  made  her  sad 
was  not  a  proper  way  of  proving  mental  an- 
guish. 

[Ed.  Note.— For  other  cases,  see  Evidenes^ 
Cent  Dig.  (  440;   Dec  Dig.  «=>161.] 

6.  Appeai.    and    Ebbob    4=31051- Hasiclcss 
Ebrob— Adhission  of  Evtdenck. 

While  plaintiff^s  testimony  that  the  news 
of  her  sister's  death  made  her  sad  was  not  a 
proper  way  of  showing  mental  anguish,  the 
matter  was  collateral,  and  would  be  inferred 
from  the  relation  of  the  parties,  in  the  absence 
of  evidence  to  the  contrary,  and  consequently 
harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4161-4170;  Dec  Dig.  «s» 
1061.1 

6.  Appeai,  and  Ebbob  9=3917— PBESuxpnoifB 
— Gbound  fob  Sustaining  Demubbbb. 
Where  the  judgment  entry  showed  that  the 
demurrer  was  sustained  to  defendant's  plea,  bnt 
the  demurrer  or  its  grounds  were  not  set  out 
or  apparent,  the  ruling  would  be  sustained  on 
api)eal,  if  the  plea  was  subject  to  any  ground 
of  demurrer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  8706-3700;  Dec  Dig.  «s> 
017.] 
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7.  Tkleosafrb   and   Telephones   4=965   ^ 
Tbanbuission  of  Messaoe— Reading. 
In   an   action   against   telegraph   company 
for  mistake  in  transmitting  plaintiff's  messaee, 
a  plea  setting  up,  as  part  of  a  contract  for 
sending  the  message,   the  stipulation  that  the 
company  would  not  be  liable  where  the  claim 
was  not  presented  within  60  days  after  the  mes- 
sage  was   filed,  and   averring  that   the  claim, 
,  which  was  peculiarly  within  the  knowledge  of 

Slaintiff,  was  not  presented  in  writing  within 
D  days  after  said  message  was  filed,  waa  techni- 
cally bad  in '  failing  to  aver  that  plaintiff  did 
not  present  her  claim  to  the  defendant  com- 
pany. 

[Eid.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones^  Cent  Dig.  {{  54-60;  Dec. 
Dig.  <e=e5.] 

&  Appeal    and    Ebbob    ®=s>1O40— Haboilesb 
EBBOB— RUUNOS  ON   Dbxubbkb. 

Sastaining  a  demurrer  to  a  plea  of  the 

general  issue  was  not  prejudicial  to  defendant, 

where  the  general  issue  was  otherwise  pleaded. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  H  4088-1105;   Dec.  Dig.  «=> 

1040.f 

Appeal  from  City  Oonrt  ot  Talladega;  M. 
N.  Manning,  Special  Judge. 

Action  by  Gertrude  Hughaton  against  the 
Western  Union  Telegraph  Company  for  dam- 
ages for  failure  to  correctly  transmit  and 
deliver  tel^nun.  Judgment  for  plalntifl, 
and  defendant  appeals. 

Transferred  from  Court  of  Appeals.  Af- 
firmed. 

The  case  made  by  the  pleadings  is  that  a 
sister  of  plaintiff,  a  Mrs.  Keith,  had  been  sud- 
denly killed  at  or  near  Shreveport,  La.,  and 
that  plaintiff  had  been  informed  thereof  by 
telegram,  whereupon  she  wired  Arthur  Keith, 
her  nephew,  and  the  son  of  her  deceased 
sister,  as  follows:  "Can  I  get  there  In  time 
to  see  her?  Gertrude  Hughston."  When  the 
telegram  reached  her  said  nephew,  it  read: 
"Can't  get  there  in  time  to  see  her.  Gertrude 
Hughston."  Therefore  the  telegram  was 
never  answered,  when  in  fact,  if  It  had  been 
properly  transmitted,  it  wonld  have  been  an- 
swered, and  plaintiff  would  have  had  ample 
time  to  have  reached  Shreveport  In  time  to 
have  seen  the  body  of  her  deceased  sister, 
and  to  have  been  present  at  the  burial. 

Hie  objection  to  evidence  sufficiently  aiv 
pears  in  the  opinion. 

Flea  2  sets  up  as  a  part  of  the  contract  for 
Bending  the  message  the  stipnlation  that  the 
company  will  not  be  liable  for  damages  or 
statutory  penalty  in  any  case  where  the  claim 
is  not  presented  In  writing  within  60  days 
after  the  message  was  filed  with  the  com- 
panj  tat  transmission,  and  avers  that  the 
claim  1b  this  case,  which  was  peculiarly  with- 
in the  knowledge  of  plaintiff,  was  not  pre- 
sented In  writing  within  60  days  after  said 
message  was  filed  with  the  company  for 
transmission,  and  therefore  defendant  la  not 
liable  in  this  action. 

Plea  4  sets  up  the  Inability  of  plaintiff  to 
have  reached  the  place  of  bnilal  of  her  sis- 
ter, even  if  the  message  had  been  transmitted 


or  delivered  in  the  manner  that  it  was  claim- 
ed it  should  have  been,  and  that  the  failure 
to  so  transmit  and  deliver  did  not  damage 
the  plaintiff  in  any  way. 

Forney  Johnston  and  W.  R.  Cocke,  both 
of  Birmingham,  Knox,  Acker,  Dixon  &  Sims, 
of  Talladega,  and  George  H.  Fearons,  of  New 
Xork  City,  for  appellant  Harrison  &  Welch, 
of  Talladega,  for  appellee. 

SOMBRYIIiliB,  J.  [1,2]  The  refusal  of  the 
trial  court,  on  defendant's  motion,  to  strike 
from  the  complaint  allegations  of  damage  for 
which  the  law  allows  no  recovery,  is  not 
reviewable  error.  De  Jamette  ▼.  Dreyfus, 
166  Ala.  138,  51  South.  032.  Nor  Is  a  com- 
plaint C(mtal]ilng  such  allegations  subject  to 
demurrer  on  that  account  B.  S.  Bank  t. 
Rosenbaum,  137  Ala.  630,  84  South.  609.  The 
assignments  of  error  relating  to  these  mat- 
ters are  without  merit 

[i]  The  plaintiff  was  pem^tted  to  show  that 
after  sending  the  message  to  the  telegraph 
office  by  her  son  for  transmission  by  the  de- 
fendant to  her  nephew  at  Shreveport,  she 
"went  to  packing  her  things  in  a  suit  case" 
and  getting  ready,  and  also  that  she  kept 
them  packed  for  several  days.  The  objec- 
tions to  this  evidence  seasonably  made,  were 
in  substance  that  it  was  Immaterial  to  the 
issues,  that  it  was  a  conclusion  of  the  wit- 
ness, and  that  it  was  making  evidence  by  the 
plaintiff  for  herself. 

We  think,  however,  that  It  was  clearly 
relevant  and  competent  for  the  purpose  of 
showing  the  plaintiff's  intention  and  readi- 
ness to  promptly  leave  home  on  a  journey  to 
Shreveport  if  she  received  an  affirmative  an- 
swer to  the  message  which,  as  the  evidence 
adduced  by  her  tended  to  show,  she  had  de- 
livered to  the  defendant  for  transmission. 
The  testimony  that  she  made  such  prepara- 
tions may  of  course  be  false,  but  there  is 
nothing  to  Indicate  that  the  preparations,  if 
In  fact  made  were  simulated  or  self-serving 
merely,  and  that  objection  Is  without  merit 

Whether  the  plaintiff's  conduct  in  this  be- 
half was  competent  as  showing  her  belief 
that  she  had  sent  a  message  which  foreshad- 
owed a  journey  by  her  in  the  contingency  of 
a  favorable  reply,  and  hence  as  corroborating 
her  testimony  as  to  the  contents  of  the  mes- 
sage she  delivered  to  the  defendant,  we  need 
not  determine.  See,  however,  1  Wig.  Sv.  i 
267. 

[4,  6]  The  plaintiff  was  allowed  to  state 
that  the  receipt  of  the  telegram  announcing 
the  death  of  her  sister  made  her  "very  sad." 
This  was  not  a  proper  way  of  showing  men- 
tal anguish.  W.  U.  T.  Coi  r.  Cleveland,  169 
Ala.  131,  53  South.  80,  Ann.  Cas.  1912B,  534. 
Nor  do  we  conceive  in  what  aspect  this 
grief  of  the  plaintiff,  though  naturally  aris- 
ing from  the  news  of  her  sister's  death,  was 
legally  relevant  to  any  of  the  issues  In  the 
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case.  It  to  not  concelrable,  bowever,  tbat 
the  trial  Judge  confused  this  Initial  grief  with 
the  actionable  grief  resulting  from  the  plain- 
tiff's failure  to  be  present  at  her  sister's 
funeral,  as  a  basis  for  the  estimation  of  dam- 
ages, and  we  are  thoroughly  satisfied  that 
this  evidence  did  not  in  any  way  affect  bis 
conclusions.  The  matter  was  purely  collate 
eral,  and  the  fact  would  tn  any  case  be  In- 
evitably Inferred  from  the  relation  of  the 
parties,  in  the  absence  of  evidence  to  the 
contrary,  of  which  there  was  none.  In  thv 
connection,  we  do  not  overlook  tbe  principle 
declared  in  Brandon  v.  Progress  Distilling 
Ca,  167  Ala.  365,  52  South.  640,  as  to  error 
without  Injury.  We  ttilnk  it  la  not  appli- 
cable here  however. 

[1, 7]  The  Judgment  entry  shows  that  a 
demurrer  was  sustained  to  the  defendant's 
plea  No.  2,  but  the  demurrer  is  not  set  out 
In  the  record,  and  its  grounds  are  not  ap- 
parent In  such  a  case  the  ruling  will  be  sus- 
tained if  the  plea  is  subject  to  any  ground 
of  demurrer.  If  not  otherwise  defective,  this 
plea  is  technically  bad  In  falling  to  aver  that 
the  plaintiff  did  not  present  her  claim  to  the 
defendant  compattu. 

[8]  Plea  4  was  but  the  general  Issue,  and, 
the  general  issue  b^ng  otherwise  pleaded,  its 
elimination  on  demurrer  was  not  prejudicial 
to  the  defendant. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  will  be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  MAYFIBLD  and 
GARDNER,  JJ.,  concur. 


(in  Ata.  448) 

JONES  et  aL  ▼.  MYRICK  LUMBER  CO. 

(No.  673.) 

(Supreme   Court  of  Alabama.     Nov.   7,  1914. 

Rehearing  Denied  Dec.  17,  1014.) 

1.  Trespass   «=»68— Injuby   to    Freehold — 
Institdctions. 

On  a  count  In  an  action  for  trespass  for 
injury  to  land  on  which  it  was  alleged  that 
defendant  had  cut  trees,  an  instruction  limiting 
tlie  right  of  recovery  to  injaries  to  the  land 
itself  was  proper. 

[Ed.  Note.— For  other  cases,  see  Treapaaa, 
Cent  Dig.  |S  151,  152 ;   Dec  Dig.  «S=»68.] 

2.  Trespass  <S=»68— Cuttihq  Trees— Pekai.- 

TIEa— IWBTBUCnONS. 

On  a  count  in  an  action  to  recover  the 
statutory  penalty  for  "willfully  and  knowingly" 
destroying  trees,  an  instruction  properly  lim- 
ited the  plaintifirs  right  to  recovery  to  a  finding 
tliat  defendant  cut  the  trees  willfully  and  know- 
ingly. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  {{  151,  152;    Dec.  Dig.  «=368.] 

Appeal  from  City  Court  of  Gadsden;  John 
H.  Disque,  Judge. 

Action  by  Zimmette  Jones  and  others,  by 
their  next  friend,  against  the  Myrick  Lum- 
ber Company.  From  a  Judgment  for  defend- 
ant plaintiffs  appeal.    Affirmed. 


George  D.  Motley,  of  Gadsden,  for  appd- 
lants.  Roper  A  Stephens,  of  Gadsden,  tor 
appellee. 

MATFIELD,  J.  The  action  was  brought 
to  recover  damages  for  the  destruction  of 
trees.  The  first  count  of  the  complaint  was 
in  debt  to  recover  the  statutory  penalty  for  , 
"willfully  and  knowingly"  destroying  the 
trees,  and  the  second  was  In  trespass  for  in- 
jury to  the  land  upon  which  the  trees  were 
cut  The  trial  was  had  on  the  general  issue 
as  to  both  counts,  and  resulted  In  verdict 
and  Judgment  for  the  defendant;  from  wbicb 
Judgment  the  plaintiffs  appeal. 

There  was  no  dispute  that  the  land  la 
question  belonged  to  the  plaintiffs,  who  were 
minors,  nor  was  there  any  bona  fide  disimte 
that  their  guardian  had  sold  to  the  def«id- 
ant  the  timber  and  trees  upon  the  land,  ex- 
cept these  trees  and  a  few  others.  The  con- 
tention of  tbe  plaintiffs  was  that  a  certain 
grove  or  woodland  on  the  tract  was  reserved 
when  the  otber  timber  was  sold.  Tills  waa 
denied  by  defendant  The  evidence  was  all 
oraL  No  deeds  or  conveyances  of  the  tim- 
ber were  offered  in  evidence.  The  evidence 
was  also  in  dispute  as  to  whether  the  de- 
fendant was  warned  or  forbidden  to  cut  the 
timber  from  tbis  grove  or  woodland  wbidt 
was  claimed  to  be  reserved. 

[1,2]  The  only  questions  reserved  for  oar 
consideration  are  the  refusal  of  the  court  to 
give  the  affirmative  charge  for  the  plalntUGi 
and  the  action  of  the  court  in  giving  two 
charges  for  the  defendant  The  charges 
given  at  the  request  of  the  defendant  were 
as  follows: 

"(A)  The  court  charges  the  Jury  that  if 
they  find  from  the  evidence  in  this  case  that 
the  trespass  complained  of  upon  the  land  de- 
scribed in  the  complaint  did  not  injure  or  dam- 
age said  land,  then  they  cannot  find  a  verdict 
for  the  plaintiffs  under  the  second  count  of  the 
complaint  for  any  actual  damages. 

"(B)  The  court  charges  the  jury  that  unless 
they  are  reasonably  satisfied  from  the  evidencs' 
that  defendant  cut  the  trees  charged  in  the 
complaint  willfully  and  knowingly,  then  plain- 
tiffs cannot  recover  under  the  first  count  of  the 
complaint" 

We  are  sure  that  there  was  no  error  as 
to  the  refusal  to  give  the  affirmative  chargs 
for  the  plaintiffs,  or  in  the  giving  of  either 
of  the  charges  for  the  defendant  Batson's 
Case,  179  Ala.  490,  60  South.  313.  EV>r  the 
same  reason,  charge  A  was  properly  gtveo. 
As  this  count  claimed  damages  only  for  in- 
Jury  to  the  freehold,  by  reason  of  cutting 
the  trees,  and  not  for  the  value  of  the  trees, 
then,  if  the  freehold  was  not  damaged,  the 
plaintiffs  were  not  entitled  to  recover  under 
this  count 

The  other  charge  was  unquestloDably  cor^ 
rect.  The  statute  makes  a  defendant  liable 
to  the  penalty  where  the  trees  are  "wlUfulIy 
and  knowingly"  cut.  The  count  alleged  tbat 
the  trees  here  in  question  were  so  cut,  and, 
of  course,  this  allegation  must  be  provoi. 
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In  order  for  the  plalntlfla  to  reoover  under 
tbe  coont  claiming  tbe  penalty.  We  feel  it 
to  be  unnecessary  to  discnss  these  proposi- 
tions, or  to  dte  authorities  In  support  of  the 
conclusion.  The  result  seems  to  necessarily 
follow. 
AfOrmed. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
SOMERVILLE,  JJ.,  concur. 


(191  Ala.  K) 

TIDWELL  T.  McCLUSKEY  et  aL     (No.  741.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  E^cmsNT  «=>96— Pbuca  Faoib  Cask. 

A  defendant  suing  in  ejectment  makes  out 
a  prima  facie  case  by  Bhowing  that  her  husband 
'was  grantee  of  a  grantor  in  posaeBsion  of  tbe 
land  under  claim  of  ownership,  and  the  bus- 
iMnd's  possession  until  his  death  and  convey- 
ance to  the  widow  by  the  husband's  heirs. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  U  280-295;   Dec.  Dig.  <&s>95.] 

2.  Taxation  <8=»810— Tax  Sai*— Evidknck. 

Where  defendant  in  ejectment  claims  title 
as  purchaser  at  a  partition  sale  of  property 
acquired  under  a  tax  title,  the  proceedings 
leading  up  to  tbe  tax  sale,  including  the  deed, 
are  admissible  In  support  of  the  defendant's 
plea  of  the  three  years'  statnte  of  limitations 
<Code  1907,  {  2311). 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ti  1605-1608;   De&  Dig.  «=>810.] 

8.  Taxation  ®=»805  —  Shoot  Statute  of 
LnaTATTONs— Tax  Titlb— Pabtttion  Sale. 
Under  tbe  short  statute  of  limitations  of 
three  years  (Code  1907,  $  2311),  providing  that 
BO  action  for  the  recovery  of  real  estate  sold 
for  taxes  shall  lie  unless  the  same  is  brought 
-within  three  years  from  the  date  when  tbe  pur- 
chaser became  entitled  to  demand  a  deed  there- 
for, defmdant  in  ejectment  makes  out  title  by 
■bowing  that  ha  purchased  and  held  adverse 
possession  for  tnree  years  to  property  sold  on 
partition;  the  partitioners  getting  a  vested  ti- 
tle by  conveyance  from  their  agent  who  pur- 
chased at  a  tax  sale. 

[Ei.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ti  1593-1597;   Dec.  Dig.  <S=>805.] 

4.  Taxation  «=»794— Tax  Titm— Dxtbnm. 

Where  defendant  claims  under  the  short 
statnte  of  limitation  of  three  years  (Code  1907, 
I  23ll)  as  adverse  possessor  under  deed  at 
partition  sale  of  property  acquired  by  parti- 
tioners at  tax  sale,  that  partitioners  at  some 
time  previous  to  the  tax  sale  recovered  judg- 
ment in  ejectment  against  some  third  person 
would  not  affect  defendant's  right  to  hold  under 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1676;   Dec.  Dig.  «=>794.] 

Appeal  from  Circuit  Court,  Lawrence 
County;   C.  P.  Almon,  Judge. 

Ejectment  by  Mrs.  A.  E.  Tldwell  against 
William  F.  McCluskey  and  others.  From  a 
judgment  entered  after  an  affirmative  charge 
for  defendants,  plaintiff  appeals.     Affirmed. 

Tldwell  &  Sample,  of  New  Decatur,  for  ap- 
pellant. E.  W.  Codbey,  of  Decatur,  for  ap- 
pellees. 

OARDNBR,  J.  Suit  in  ejectment  by  ap- 
pellant against  one  McCluskey,  who  was  In 


possession  of  tbe  land  sued  for,  as  a  tenant 
of  appellee  F.  N.  McMillan;  the  latter,  upon 
suggestion  of  such  tenant,  coming  In  and  be- 
coming the  party  defendant  to  the  suit 

[1]  Appellant  proved  possession  of  tbe  land 
in  one  W.  B.  Irwin  under  claim  of  owner- 
ship, and  deed  from  Irwin  to  T.  G.  B.  Pruitt 
(husband  of  plaintiff),  during  such  posses- 
sion, January  2,  1860,  and  possession  of  said 
Pruitt  from  time  of  the  execution  of  said 
deed  to  his  death  in  1863.  It  was  further  tes- 
tified by  tbe  plaintiff  that  she  continued  In 
possession  until  about  the  year  1904,  and 
she  offered  deeds  from  the  two  children  of 
said  Pruitt  (his  only  heirs),  conveying  to  ber 
their  interest  in  said  property,  one  deed  of 
date  July,  1882,  and  the  other  of  February, 
1891. 

It  may  be  conceded  that  under  tbe  proof 
offered  by  the  plaintiff  she  made  out  a  pri- 
ma facie  case  for  recovery.  Dodge  v.  Ir- 
Tlngton  Land  Co.,  158  Ala.  91,  48  South.  383, 
22  L.  R.  A.  (N.  S.)  1100.  Tbe  proof  shows 
that  the  plaintiff  left  the  property,  and  the 
same  was,  It  would  seem,  abandoned  by  her 
for  a  number  of  years  prior  to  this  suit 

In  this  record,  a  number  of  parties,  Isaac 
A.  J.  Parker  and  others,  are  referred  to  as 
the  "Parkers."  Counsel  in  bis  brief  so  des- 
ignates them,  and  for  convenience  we  adopt 
tbe  same  course. 

It  appears  that  In  1908  one  Mayfleld  was 
in  possession  of  this  land  (under  what  char- 
acter of  claim,  if  any  at  all,  is  not  disclosed), 
and  tbe  said  Parkers  brought  suit  in  eject- 
ment against  said  May  field  and  recovered 
Judgment  March  4,  1903.  One  J.  M.  West 
acted  as  their  agent  In  the  matter  of  this 
suit,  and  he  rented  tbe  property  out  for  tbe 
said  Parkera  The  said  Parkers  filed  a  bill 
in  chancery  for  a  sale  of  the  property  for 
division  among  tbem  as  tenants  in  common, 
and  the  sale  was  had  under  decree  of  Au- 
gust 26,  1907,  duly  confirmed ;  and  deed  was 
executed  by  the  register  on  January  4,  1908, 
to  tbe  appellee  F.  N.  McMillan,  the  pnrdiaser 
at  said  sale.  Said  McMUlam  has  been  In  the 
actual  possession  of  said  property  since  tbe 
execution  of  the  deed  of  January  4,  1908, 
under  claim  of  ownership,  and  has  made 
many  improvemente  of  the  property.  This 
suit  was  brought  March  29,  1912.  It  was 
also  shown  on  tbe  trial  that  for  the  year  1902 
this  property  was  assessed  for  taxation, 
against  the  plaintiff,  and  was  sold  for  taxes ; 
J.  M.  West,  agent  of  the  Parkers,  becoming 
the  purchaser.  The  certificate  of  sale  bears 
date  May  IS,  1903,  and  the  deed  made  to  said 
West  May  22,  1905. 

[2]  All  tbe  proceedings,  from  the  aaseas- 
ment  of  the  property  for  taxation,  to  tbe 
certificate  of  sale,  advertisement,  notice  of 
owner,  ete.,  were  offered  In  evidence  by  the 
defendant,  including,  of  course,  tbe  tax  deed 
above  referred  to.  Upon  objection  by  tbe 
plaintiff,   the  court  excluded  each  Item  of 
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Bucli  evidence  as  a  muniment  of  title,  but 
admitted  the  evidence  In  support  of  the  plea 
of  the  defendant,  of  the  statute  of  limitations 
of  three  years.  It  Is  not  questioned  by  coun- 
sel that  for  this  purpose  this  evidence  was 
admissible.  Pugh  v.  Youngblood,  69  Ala. 
296;  Long  t.  Boast,  163  Ala.  428,  44  South. 
955;  Hooper  r.  Bankhead,  171  Ala.  626,  54 
South.  549. 

J.  M.  West,  the  agent  of  the  Parkers,  and 
purchaser  at  the  tax  sale,  deeded  his  Inter- 
est to  the  property  to  the  said  Parkers,  by 
conveyance  of  date  March  26,  1906.  In  fact, 
it  is  proven  without  objection,  and  is  with- 
out dispute,  that  West  made  the  purchase 
as  agent  for  the  Parkers,  and  the  deed  made 
by  liim  to  them  was  but  a  consummation  of 
the  agreement  between  them. 

[I]  The  Parkers  were  In  possession  from 
1903  to  1907,  inclusive,  and  were  succeeded 
in  possession  by  defendant  McMillan,  the 
imrcbaser  of  their  title  at  the  sale  by  the 
register;  and  McMillan  had  been  in  the 
open,  actual  possession,  under  dalm  of  own- 
ership and  under  color  of  title,  for  more  than 
three  years  next  before  this  suit  was  brought. 

That  portion  of  section  2311  of  the  Code  of 
1907  (CJode  1896,  i  4089)  Vvlth  which  we  are 
here  concerned,  designated  as  the  "short 
statute  of  limitations,"  reads  as  follows: 

"No  action  for  the  recovery  of  real  estate 
sold  for  the  payment  of  taxes  shall  lie,  unless 
the  same  is  brought  within  three  years  from  Uie 
date  when  the  purchaser  became  entitled  to 
demand  a  deed  Oierefor." 

Then  follow  exceptions  not  here  Involved. 

In  the  case  of  Capehart  v.  Guffey,  130  Ala. 
425,  30  South.  390,  attention  was  directed  to 
the  change  in  the  statute  since  the  decision  of 
Jones  V.  Handle,  68  Ala.  258,  and  the  differ- 
ent sections  of  the  Code  with  reference  to  this 
feature  are  there  noted  and  commented  upon. 
This  court  has  recently  had  these  sections 
under  review  in  the  case  of  Bedsole  v.  Davis, 
66  South.  491  (present  term),  wherein  it  is 
said: 

"An  examination  of  the  above-quoted  sections 
of  the  Code  will  show  that  the  present  statute 
of  limitations  of  three  years  begins  to  run  in 
favor  of  a  purchaser  at  a  tax  sale,  or  his  ven- 
dee, in  actual  possession  on  the  day  'when  the 
purchaser  became  entitled  to  demand  a  deed 
therefor.'  *• 

The  time,  therefore,  from  which  may  date 
the  statute  of  limitations,  is  as  above  stated, 
and  as  found  In  the  statute,  "when  the  pur- 
chaser became  entitled  to  demand  a  deed 
therrfor." 

While  nothing  is  said  In  this  statute  re- 
quiring possession,  yet  as  said  in  Long  r. 
Boast,  supra: 

"The  coarts,  looking'  to  the  general  purpose 
of  such  acts,  have  likened  them  to  the  ordinary 
statute  of  limitations,  so  that  the  enactment  in 
question  is  simply  a  short  statute  of  limita- 
tions, applicable,  on  grounds  of  public  policy, 
to  this  particular  class  of  cases,  and  the  lim- 
itation does  not  begin  to  run  until  possession 
of  the  land  is  taken,"  etc. 

And  in  Hooper  r.  Bankhead,  supra,  it  Is 
said: 


"In  order  for  a  purchaser  of  a  tax  title  to 
invoke  the  protection  of  the  statute  of  limita- 
tion considered  in  Pugh  v.  Youngblood,  and  of 
a  like  character  of  statute  (now  Code  1907,  | 
2311),  he  must  have  had,  for  the  requisite 
period,  adverse  possession  of  the  premises  in- 
volved." 

In  Long  ▼.  Boast,  supra,  it  was  admitted 
that  the  tax  sale  was  Irregular  and  conveyed 
no  title  to  the  land.  Long,  the  purchaser  at 
the  tax  sale,  conveyed  by  quitclaim  to  O'Bear, 
and  the  complainants  to  the  bill  received 
their  title  by  quitclaim  deed  from  said 
O'Bear.  Neither  Long  nor  O'Rear  ever  took 
possession  of  the  land,  but  when  the  deed 
was  made  to  complainants  they  went  into  pos- 
session and  continued  therein.  It  was  there 
said: 

"So  that  in  this  case  the  purchaser  at  tax 
sale,  even  though  the  proceedings  were  Irregu- 
lar, acquired  an  interest  in  the  land,  to  wit, 
a  right  to  take  possession  of  the  land  and  hold 
it  for  three  years,  and  thereby  acquire  title; 
and,  when  he  made  the  deed  to  the  complain- 
ants in  this  case,  that  interest  and  right  were 
conveyed  to  the  complainants,  and  the  com- 
plainants, by  virtue  thereof,  took  possession, 
and,  having  held  possession  of  the  land  for  the 
required  time,  had  the  right  to  claim  the  ben- 
efit of  the  short  statute  of  limitations  against 
the  respondent  in  this  case." 

We  are  of  the  opinion  that  that  case  is 
decisive  of  this.  It  may  not  be,  under  this 
authority,  necessary  that  the  Parkers  take 
possession  of  the  land  under  the  facts  of  this 
case,  but  It  is  without  dispute  that  they  were 
in'  possession.  The  right  and  Interest  of  J. 
M.  West,  under  the  tax  deed,  vested  in  them 
by  bis  conveyance ;  and  by  the  deed  of  the 
register  of  January  4,  1908,  to  defendant  Mc- 
Millan, this  right  and  Interest  vested  in  him. 
That  right,  as  quoted  above,  was  "a  right 
to  take  possession  of  the  land  and  hold  It 
for  three  years,  and  thereby  acquire  title," 
as  against  this  plaintiff.  Whatever  interest 
the  Parkers  had  passed  to  this  defendant  by 
the  deed  of  the  register.  It  is  without  dis- 
pute that  defendant  Immediately  took  actual 
possession,  and  has  been  In  such  possession 
openly  and  continuously,  under  claim  of  own- 
ership, for  more  than  Uiree  years  next  before 
this  suit.  That  the  possession  of  the  defend- 
ant has  been  of  such  adverse  cliaracter  as  to 
come  within  the  decisions  of  this  court  there 
can  be  no  doubt 

Had  the  Parkers  made  deed  direct  to  the 
defendant,  the  case  would  be,  it  seems,  almost 
on  a  parallel  with  that  of  Long  v.  Boast,  su- 
pra, and  of  course  it  can  make  no  difference 
In  principle  that  this  title  passed,  by  sale  for 
partition,  throu^  the  chancery  court  And 
so,  also,  the  result  would  seem  to  be  the  same, 
even  though  West  or  the  Parkers  had  never 
bad  possession,  as  was  the  case  with  Long 
and  O'Rear  in  Long  v.  Boast 

[4]  Such  being  the  situation,  we  do  not  see 
the  force  of  the  reasoning  of  counsel  for  ap- 
pellant that  this  defendant  cannot  avaU  of 
the  statute  of  limitations  because  the  Park- 
ers had  several  years  before  recovered  a  judg- 
ment in  ejectment  against  one  MaySeld,  who 
seems  to  have  been  at  one  time  in  possession. 
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Tbe  tax  deed  was  of  date  tbe  year  1905, 
and,  bad  the  Parkers  had  no  possession  what- 
«yer,  yet  under  the  ruling  In  Long  r.  Boast, 
the  defendant,  who,  under  his  deed  which 
-conveyed  to  blm  all  the  right,  title,  and  In- 
terest of  the  Parkers,  Including,  of  course, 
tbe  rights  acquired  by  the  tax  sale,  took  pos- 
ses8l<m  and  has  held  tbe  same  adversely  on- 
'der  his  claim  of  ownership  for  more  than 
ttiree  years,  would  prevail  as  against  the 
plaintiff  in  this  suit 

Under  the  undisputed  evidence  in  this  case, 
therefore,  we  conclude  that  the  court  properly 
gave  the  affirm  ative  charge  for  the  defendant 
at  his  request,  and  the  judgment  is  accord- 
ingly affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  MAYFIBLD  and 
SOMBBVILLE,  JJ.,  concur. 

<19l  Ata.  498)  «==« 

LOUISVILLE  ft  N.  R.  CO.  t.  GODWIN. 

(No.  759.) 

(Supreme  Court  of  Alabama.    Nov.  7, 191i.    Be- 
bearing  Denied  Dec.  17,  1914.) 

1.  Tbial  «=9l94  — IifSTBDOTions  — QuBsnoif 

FOB   JUBT. 

In  an  action  for  injuries  to  a  passenger  al- 
leged to  have  been  thrown  to  the  ground  in 
abghting,  where  there  was  evidence  from  which 
tbe  jury  bad  a  right  to  infer  that  plaintiff  was 
not  thrown  to  tbe  ground  or  injured  on  the  nam- 
ed occasion,  it  was  reversible  error  to  charge 
that  when  she  alighted  "plaintifF  received  some 
injury" ;    that  being  a  question  for  the  jury. 

[E3d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IJ  413,  436,  439-441,  446-454,  406-466; 
Dec  Dig.  iS=»194.] 

2.  Apfeai.  and  Bbbob  «=»1064  —  Rbtibw  — 
Pbbjuoiciai,  EIbrob— Instbdcttons. 

The  giving  of  an  instruction  on  the  effect 
of  evidence  is  reversible  error  under  Code  1907, 
I  5362,  where  no  charge  on  that  point  wa*  re- 
quested by  either  of  tbe  parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  !§  4219,  4221-4224;  Dec.  Dig. 
<e=»1064.] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;   D.  W.  Speake,  Judge. 

Action  by  Minnie  M.  Godwin  against  the 
Louisville  ft  Nashville  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals   Reversed  and  remanded. 

See,  also,  183  Ala.  218,  62  South.  768. 

Eyster  &  Byster,  of  New  Decatur,  for  ap- 
pellant W.  R.  Francis,  of  Decatur,  and 
Arthur  L.  Brown,  of  Birmingham,  for  ap- 
pellee. 

DB  6RAFFENRIED,  J.  The  plaintiff, 
Minitle  M.  Godwin,  claims  that  she  was  a 
passenger  on  one  of  the  trains  of  the  defend- 
ant, Louisville  ft  Nashville  Railroad  Com- 
pany, and  that  while  she  was  a  passenger 
<Mi  such  train  she  was,  through  the  negligence 
of  tbe  defendant,  or  of  its  agents  or  servants 
while  acting  within  the  line  of  their  employ- 
ment   thrown   to   the  ground    and   injured. 


The  plaintifl  dalms  that  her  Injuries  were 
received  while  she  was  in  the  act  of  alight- 
ing from  the  train  at  Decatur.  She  says  that 
whUe  she  was  alighting  from  the  train  tbe 
coach  upon  which  she  had  been  riding  was 
given  a  sudden  jerk,  and  that  she  was  vio- 
lently thrown  to  the  ground,  and  was  ther» 
by  greatly  bruised,  etc. 

[1]  The  question  as  to  whether  the  plaio- 
tUt  was  thrown  to  the  ground  or  injured  was 
bowevor  a  question  for  the  jury.  There  was 
evidence  from  which  the  jury  had  the  right 
to  infer  that  the  plaintiff  was  not  thrown  to 
the  ground  or  injured  on  the  named  occa- 
sion. This  beln^;  true,  the  trial  court  commit- 
ted reTendble  error  in  charging  the  jury  as 
follows: 

"Oniere  is  no  dispute,  as  I  understand  the  tes- 
timony in  this  case,  that  the  plaintiff  was  a 
passenger  upon  the  defendant's  train;  that  she 
had  as  her  intended  destination,  Decatur;  that 
she  had  purchased  a  ticket ;  that  upon  arriving 
at  Decatur  she  alighted  or  attempted  to  alight 
from  the  train ;  and  that  plaintiff  received  some 
injury.  As  to  tbe  nature,  character,  and  extent 
of  that  injury  is  a  question  left  to  the  jury  to 
find  or  conclude  from  the  evidence  in  the  case." 

This  case  must  be  again  tried,  and  for 
that  reason  it  would  not  be  proper  for  us  to 
engage  in  an  extensive  discussion  of  the  tes- 
timony for  tbe  purpose  of  showing  that  the 
fact  that  the  plaintiff  fell  or  that  she  re- 
ceived some  Injury  in  getting  off  the  train  at 
Decatur  was  not  admitted,  but  was  disputed, 
by  the  defendant  The  flagman's  testimony 
alone  puts  that  fact  in  dispute,  and  renders 
it  a  question  for  the  sole  determination  of 
the  jury. 

[2]  Tbe  above  charge  was  a  charge  upon 
the  effect  of  the  evidence,  invaded  the  prov- 
ince of  the  jury,  and  should  not  have  been 
given.  Indeed,  the  giving  of  the  charge  was, 
under  our  statute,  reversible  error.  Mayer 
V.  Thompson-Hutchison  Co.,  116  Ala.  635,  22 
South.  859;  Code  1907,  |  6362. 

2.  There  are  numerous  assignments  of  er- 
ror upon  this  record  which  we  do  not  discuss. 
This  case  involves  no  difficult  legal  proposi- 
tions. It  has  b^n  in  this  court  before  (see 
Louisville  ft  Nashville  Railroad  Co.  v.  God- 
win, 183  Ala.  218,  62  South.  768);  and  the 
questions  not  here  discussed  may  not,  and 
probably  will  not,  occur  upon  tbe  next  trial 
of  the  case. 

Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  McCLE^LLAN  and 
MATFIELD,  JJ.,  concur. 


(191  Ala.  Ui) 

MURPHY  T.  PIPKIN  et  aL    (No.  667.) 

(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Coubts  ®=»256  —  Unitkd  States  Cibcuit 
coubt— jubisdictional  amount. 

By  direct  oroviso  in  Act  March  3,  1887,  c 
373,  S  6,  24  Stat  555,  and  Act  Aug.  13,  1888, 
c.  8G6,  i  6,  25  Stat.  436,  suits  pending  at  the 
time  the  jurisdictional  amount  of  United  States 
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Circuit  Courtii  was  raised  from  $500  to  $2,000, 
were  saved  from  the  operation  of  the  statute. 

lEd.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  i  792;   Dec.  Dig.  (3=»256.] 

2.  Witnesses  e=»379— Impkachmknt— Iwcon- 

aiSTENT  Stateuents. 

The  deposition  of  defendant  taken  in  an- 
other action,  in  another  court,  between  different 
parties,  on  different  issues,  was  admissible  in 
evidence  to  impeach  defendant  as  containing 
statements  inconsistent  with  his  testimony ;  bis 
attention  having  been  called  to  the  discrepan- 
cies and  opportunity  given  to  him  to  explain. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.   Di|.  S»   985-989,   991-995,  1353;     Dec 

8.  Depositions  4=>100— Use  as  Btidbnob— 

Otheb  Suit. 

In  a  suit  to  set  aside  a  fraudulent  con- 
veyance, where  the  grantor's  fraud  might  have 
been  inferred  from  nls  having  retained  posses- 
sion of  the  land,  his  deposition  taken  in  a  pre- 
vious suit  on  different  issues,  between  different 
parties,  was  admissible  as  being  relevant  to 
the  facts  of  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent.  Dig.  H  297.  298;    Dec.  Dig.  «s>100.] 

4.  Trial  ^=»48— Reception  or  Evidence  — 

Inadmissible  in  Past. 

Where  depositions  taken  in  a  previous  suit, 
otherwise  inadmissible,  were  attached  to  deeds 
and  transfers  under  which  the  complainant 
judgment  creditor  in  suit  to  set  aside  a  fraudu- 
lent conveyance  became  holder  of  the  judgment 
by  assignment,  the  identity  of  such  deeds,  etc., 
being  verified  by  officers  of  the  court  who  bad 
executed  them  and  had  had  them  in  custody  in 
the  previous  suit,  in  which  the  depositions  were 
talcen,  were  admissible  in  evidence  for  the  pur- 
pose of  bringing  with  them  the  deeds  and  trans- 
fers, but  were  not  to  be  considered  themselves. 

[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  S  120;   Dec.  Dig.  <S=>4S.] 

B.   Fbauditlbnt  Conveyances  4=»300— Deeds 

—■Recital  of  Consider ation. 

Where  a  fraudulent  conveyance  is  charged, 
the  recital  of  consideration  in  grantor's  deed  is 
a  mere  declaration,  and  not  eviaence  against  the 
creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  !§  896-903;  Dec.  Dig. 
«=s>300.] 

6.  Fraudttlsnt  Convetances  e=>277— Bub- 
den  or  PBOor. 

Where  a  fraudulent  conveyance  is  charged, 
the  burden  of  proof  that  there  was  a  considera- 
tion for  the  transfer  rests  on  the  grantee. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  J$  799,  809-814;  Dec. 
Dig.  <S=»277.] 

7.  Fraudxtlsnt  Convetances  «=>300— Pab- 
BNT  TO  Child — Evidence. 

Where  an  alleged  fraudulent  conveyance 
was  from  parent  to  child,  the  evidence  of  a  con- 
sideration paid  in  good  faith  must  be  clear  and 
convincing  to  prevail  if  the  conveyance  is  to 
stand  agELlnst  creditors. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  g§  896-903 ;  Dec.  Dig. 
«=>300.] 

On  Rehearing. 

&  Evidence  ^=>83  —  Pbbsuvftions  —  Rxon- 
labitt  of  Official  Acts. 

In  'an  action  by  a  judgment  creditor  to 
set  aside  a  conveyance  as  fraudulent,  where 
complainant  held  the  judgment  by  assignment, 
and  claimed  to  prove  his  ownership  by  the  depo- 
sitions of  officiails  of  a  foreign  court,  as  to  their 
acts  as  officials  in  transferring  such  judgment  to 
him,  the  presumption  of  regularity  of  official 


acts  served,  for  the  purposes  of  suit,  to  establish 
the  complainant's  ownership  of  the  judgment 

[Ed.  Note. — For  other  cases,  see  E)vidence, 
Cent  Dig.  i  105;   Dec.  Dig.  «=»83.] 

Appeal  from  Chancery  Court,  Morgan 
County;   W.  H.  Simpson,  Cliancellor. 

Action  by  Jere  Murphy  against  J.  W.  .Pip- 
kin and  otliers.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  dlrecnons. 

S.  S.  Pleasants  and  Jere  Murphy,  both  of 
HuntsvUle,  and  E.  W.  Godbey,  of  Decatur, 
for  appellant  Callalian  &  Harris,  of  Deca- 
tur, for  appellees. 

SAXRB,  J.  This  bill  was  filed  by  appel- 
lant to  vacate  a  conveyance  of  real  estate, 
made  by  the  defendant  J.  H.  Dutton  to  the 
defendants  J.  W.  Pipkin  and  his  wife,  Luella 
Pipkin,  as  having  l>een  made  upon  a  simulat- 
ed consideration,  and  so  In  fraud  of  com- 
plainant's rights  as  a  creditor.  Complain- 
ant claimed  as  assignee  of  a  judgment  ren- 
dered by  the  Circuit  Court  of  the  United 
States  for  the  Northern  Division  of  the 
Northern  District  of  AlalMima  on  December 
3,  1888,  In  favor  of  C.  Aultman  &  Co.  against 
the  defendant  Dutton  for  the  sum  of  $1,530.- 
88,  and  duly  recorded  for  a  lien  in  the  coun- 
ty In  which  the  land  was  situated  In  pursu- 
ance of  the  statute  of  this  state.  Code,  Si 
4166,  4157.  Pending  the  cause,  def»idant 
Dutton  died,  and  there  was  a  revivor  against 
J.  W.  Pipkin  as  his  administrator. 

[1]  Denying  relief  and  dismissing  com- 
plainant's bill,  the  chancellor  was  of  opin- 
ion that  the  judgment  of  the  federal  court 
was  without  the  jurisdiction  of  that  court, 
null,  and  void,  for  the  reason  that  the 
amount  Involved  "was  less  than  two  thou- 
sand dollars,  the  jurisdictional  amount  fixed 
by  Acts  of  Congress  of  March  3,  1887,  and 
August  IS,  1888,  said  judgment  having  beai 
rendered  after  the  passage  of  said  acta, 
which  made  no  exceptions  as  to  pending 
suits."  In  this  the  chancellor  fell  into  er- 
ror. Induced,  probably,  as  counsel  for  appel- 
lant suggests,  by  the  chancellor's  examination 
of  the  Compiled  Statutes,  where  no  saving 
appears  in  favor  of  pending  suita  It  ap- 
pears in  evidence  that  the  suit  in  whldi  the 
judgment  was  rendered  was  brought  in  1S8S, 
and  an  examination  of  the  acts  in  the  official 
edition  of  the  United  States  Statutes  at 
Large  shows  that  in  those  acts,  which  limit- 
ed the  jurisdiction  of  the  federal  courts,  so 
far  as  concerned  amount  Involved,  to  cases 
where  the  matter  in  dispute,  exclusive  of  in- 
terest and  costs,  exceeded  the  sum  or  value 
or  $2,000,  instead  of  $500  as  previously,  there 
Is  an  express  proviso  saving  suits  commeno 
ed  before  their  passage.  Act  Cong.  March  3, 
1887,  c.  373,  I  6,  24  Stat  655;  Act  Cong. 
Aug.  13,  1888,  c.  866,  J  6,  25  Stat  437. 

[2-4]  The  chancellor  was  further  of  opin- 
ion that  complainant  had  failed  by  proper 
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and  snfBdent  evidence  to  show  that  he  was 
the  owner  of  the  judgment,  even  If  It  were 
valid,  stating  as  his  reason  for  this  conclu- 
sion that  complainant  attempted  to  show 
his  ownership  by  a  line  of  transfers,  the 
proof  of  which  was  undertaken  by  noting  In 
evidence  depositions,  containing  numerons 
exhibits,  taken  in  another  court,  the  Morgan 
county  law  and  equity  court,  in  another 
cause  wherein  the  Pipkins  were  not  parties 
and  where  the  Issues  were  not  the  same  as 
in  this  cause,  and,  as  to  defendants  Pipkin, 
the  chancellor  concluded  Chat  the  depositions 
were  incompetent  as  res  Inter  alios  acta. 
The  deposition  of  defendant  Pipkin,  taken 
In  the  other  court,  was  admissible  as  con- 
taining some  statements  Inconsistent  with 
his  testimony  taken  in  the  present  case;  his 
attrition  having  been  called  to  the  discrep- 
ancies and  an  opportunity  afforded  him  of 
explaining  them.  The  deposition  of  Dutton, 
the  grantor,  taken  in  the  other  court,  was 
certainly  relevant,  for  it  concerned  this 
transaction.  It  was  also  competent  on  the 
ground  that  there  was  evidence  that  the 
grantor  then  remained  in  possession  after 
the  sale  as  if  he  were  the  owner,  and  from 
this  drcnmstance  a  fraudulent  combination 
may  have  been  inferred.  Goodgame  v.  Cole, 
12  Ala.  77;  Byrd  v.  Jones,  84  Ala.  336,  4 
South.  375.  It  was  perhaps  admissible  on 
other  grounds  also.  Humes  v.  O'Bryan,  74 
Ala.  64.  As  for  the  rest,  the  depositioiis 
were  introduced,  as  we  understand,  in  order 
to  get  before  the  court  the  several  exhibits 
attached,  and  to  that  extent  the  procedure 
involved  no  reversible  error.  The  depositions 
themselves  will  be  Ignored  in  the  consldera- 
tloa  of  the  decree  to  be  rendered.  These  ex- 
liiblta  were  the  several  deeds  and  transfers 
under  wlilch  complainant  claimed  in  the  pres- 
ent case.  The  execution  of  such  instruments 
was  properly  proved,  as  for  any  objection 
tak«i  against  them,  by  the  depositions  of 
witnesses  taken  in  this  cause,  and  the  Iden- 
tity of  such  Instruments  with  the  muni- 
ments of  title  upon  wliich  complainant  here 
relied  was  proved  by  the  deposition  of  B. 
W.  Godbey,  Esq.,  who  at  one  time  had  had 
th«m  in  Ills  keeping  for  use  in  the  Morgan 
county  law  and  equity  court,  and  by  the  dep- 
osition of  A.  S.  Blackwell,  clerk  of  that 
court,  in  wAose  custody  they  liad  remained 
since  the  trial  in  that  court  We  think  there- 
fore that  this  reason  for  dismissing  com- 
plainant's bill  cannot  be  sustained. 

[i-7]  This  brings  us  to  the  evidence.  It  is 
well  settled  that  the  burden  of  proving  that 
the  deed  was  not  a  voluntary  conveyance  is 
cast  by  law  upon  the  appellees,  and  that  the 
redtal  of  a  consideration  in  the  deed  is  the 
mere  declaration  of  the  grantor,  and  is  not 
evidence  against  the  creditor.  The  sufficien- 
cy of  the  proof  of  consideration  must  depend 
on  the  relations  between  the  parties,  the 
circumstances  surrounding  them  at  the  time, 
and  their  conduct  subsequent  to  the  transac- 
tion.    The  vendees  were  the  daughter  and 


son-in-law  of  the  vendor.  Transactions  be- 
twe^i  parent  and  chUd  are  jealously  watch- 
ed in  a  court  of  equity,  even  when  the  con- 
troversy arises  between  them,  and,  when  the 
rights  of  creditors  are  involved,  fuller  proof 
must  be  given  of  an  adequate  and  valuable 
consideration,  and  of  the  good  faith  of  gran- 
tee or  vendee,  than  would  be  required  of  a 
stranger.  This  is  substantially  the  language 
of  Hubbard  v.  Allen,  59  Ala.  283.  The  case 
for  the  creditor  is  even  more  strongly  stated 
in  Harrell  v.  Mitchell,  61  Ala.  270,  where 
the  conrt,  in  circumstances  dosely  analogous 
to  those  shown  by  the  case  in  hand,  held 
that,  in  the  absence  of  clear  and  convincing 
evidence  of  an  adequate,  valuable  considera- 
tion, the  right  and  equity  of  the  creditor 
should  prevail.  But  every  case  must  stand 
on  the  bottom  of  its  own  facts,  and  so  we 
have  examined  the  evidence  ofCered  by  the 
grantees  in  this  case,  without  preconcdved 
suspicion  of  its  veracity,  allowing  to  It  such 
credit  as  the  undisputed  situation  of  the 
parties  and  other  inherent  considerations 
seem  to  justify.  It  would  serve  no  purpose 
to  discuss  the  evidence  at  length.  It  has 
left  upon  our  minds,  as  the  sum  of  its  effect, 
a  very  strong  impression,  far  deeper  than 
any  mere  suspicion,  that  the  moving  cause 
and  sole  consideration  of  the  transactlcm 
was  tlie  purpose  to  put  the  property  beyond 
the  reach  of  complainant,  who  was  at  the 
time  in  pursuit  of  it.  No  other  satisfactory 
explanation  Is  proved  as  to  why,  in  the  then 
circumstances  of  the  parties,  grantor  should 
have  desired  to  divest  himself  of  the  titles 
or  why  grantees  should  have  wished  so  to 
Invest  the  alleged  purchase  price.  Grantor 
had  need  of  his  property,  and  afterwards  re- 
mained in  possession  substantially  as  he  had 
been  before.  Grantees  had  been  accustomed 
to  make  careful  use  of  such  means  as  they 
had,  but  here  they  are  supposed  to  have  in- 
vested a  large  proportion  of  their  laborious 
savings  in  a  property  which  yielded  them, 
at  best,  almost  no  return.  And,  besides,  the 
testimony  as  to  the  ability  of  defendant  ven- 
dees to  purchase  and  grantor's  dls^position  of  • 
the  purchase  price  is  not  at  all  satisfactory. 
Harrell  v  Mitchell,  supra.  In  short,  appel- 
lees have  failed  to  sustain  their  case  by  that 
measure  of  proof  which  the  reason  and  au- 
thority of  the  adjudicated  cases  require  of 
parties  in  their  situation.  The  decree  below 
must  be  reversed. 

Reversed  and  remanded  to  the  court  below, 
where  a  decree  will  be  made  in  accordance 
with  this  opinion. 

AIWERSON,  C.  X,  and  McCL,E!LLAN  and 
DB  ORAFFBJNBIED,  JJ.,  concur. 

On  Behearlng. 

SAYRE,  J.  On  application  for  rehearing, 
appellees  have  addressed  their  arguuieiit,  that 
appellant  has  not  shown  his  ownership  of  the 
judgment,  to  this  point  spedflcaUy:     That 
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the  conveyancea  purporttng  to  have  been  ex- 
ecuted bj  Hiram  Doll,  special  master  commis- 
Bioner  under  appointment  by  the  court  of 
common  pleaa  of  Cbe  county  of  Stark,  and 
■tate  of  Ohio,  and  by  J.  J.  Sullivan,  trustee 
In  bankruptcy  of  the  Aultman  Company,  under 
authority  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Ohio, 
I<astem  Division,  are  not  shown  to  have  been 
executed  by  competent  authority,  and  that 
the  only  competent  evidence  of  such  authority 
would  be  the  duly  authenticated  records  of 
those  courts  showing  their  action  tn  the 
premises.  This  point  was  not  noticed  in  the 
original  opinion  for  the  reason  that  it  was 
not  made.  It  Is,  however,  necessarily  involv- 
ed in  any  proper  disposition  of  the  cause,  and 
our  consideration  concerning  it  will  now  be 
stated. 

[1]  In  paragraph  4  of  the  bill,  it  is  averred 
that  the  Judgment  had  been  duly  and  legally 
transferred  to  complainant  and  is  his  prop- 
erty. The  defense,  as  to  this  question,  was 
content  to  rest  upon  a  general  denial  of  the 
averments  of  the  paragraph.  As  we  have 
stated  in  the  original  opinion,  the  execution 
of  the  several  transfers  under  which  com- 
plainant claimed  ownership  of  the  Judgment 
was  proved  by  the  depositions  of  witnesses 
taken  in  this  cause;  the  transfers  now  in 
question  being  established  by  the  deposition 
of  the  grantor  or  transferror  in  each  case. 
But  since  these  transferrors  were  acting  In 
the  capacity  of  agents  of  the  courts,  not  as 
private  individuals,  it  is  necessary  that  It  be 
made  to  appear,  not  only  that  the  documents 
were  genuinely  executed  by  the  persons  nam- 
ed, but  that  these  persons  thus  claiming  to 
act  officially  were  in  fact  the  lawful  officials 
they  claimed  to  be,  and  the  precise  point  now 
taken  in  favor  of  the  decree  rendered  by  the 
chancellor  is  that  this  could  be  shown  only 
by  the  records  of  the  court  showing  their  au- 
thority. These  persons  purporting  to  act 
under  the  appointment  of  foreign  courts,  it 
may  be  conceded  that  the  court  does  not  take 
Judicial  notice  of  their  authority.  The  rec- 
-ords  would  be  conclusive,  of  course,  but  It 
does  not  follow  that  the  production  of  the 
record  or  a  certified  copy  is  indispensable. 
These  transferrors  deposed  that  they  sustain- 
ed at  the  time  of  the  execution  of  the  several 
transfers  the  several  characters — officers  of 
court — ^In  which  they  assumed  to  act  They 
could  not  so  prove  their  incumbency  in  suits 
against  themselves,  nor  in  a  direct  proceed- 
ing to  try  their  right  or  title  to  act  as  such 
officials;  but  where  the  question  of  official 
capacity  arises,  as  in  the  case  here,  collat- 
erally— there  seems  to  be  no  better  term  by 
which  to  describe  the  relation  between  the 
issue  raised  as  to  official  capacity  and  the 
question  of  ownership  here  propounded — the 
usual  and  ordinary  mode  of  proof,  when  the 
act  of  an  officer  has  to  be  proved,  is  the  mode 
adopted  by  complainant  in  this  case.     Ken- 


nedy y.  Dear,  6  Port  90;   East  r.  Pace.  57 

Ala.  521 ;  Potter  v.  Luther,  3  Johns.  (N.  T.) 
431 ;  Bex  v.  Howard,  1  Moo.  &  Rob.  187 ;  Bun- 
bury  y.  Matthews,  1  C.  &  K.  380. 

"It  is  a  general  presumption  of  laV  that  ■ 
person  acting  in  a  public  capacity  is  duly  an- 
thorized  to  do  so."  Bex  y.  Verelst,  S  Cawp. 
432. 

In  note  2  to  section  2168  of  Wigmore  on 
Evidence  may  be  found  cited  numerous  cases 
supporting  this  doctrine.  So  we  hold  that 
the  proof  in  this  case,  standing  without  con- 
tradiction on  this  point,  was  prima  fade  suf- 
ficient to  authorize  and  require  a  finding  that 
the  transfers  in  question  were  duly  execut- 
ed by  competent  authority.  Hence  our  con- 
clusion to  deny  the  rehearing, 

Behearing  denied. 


091  Ala.  476) 
SLOSS-SHBFFIELD  STEEL  &  IBON  CO. 
y.  TEBBY.    (No.  740.) 

(Sapreme  Court  of  Alabama.    Nov.  7.  1914. 
Rehearing  Denied  Dec  17.  1914.) 

1.  Afpsal  and  Erbob  ®=>621— Dockbtino— 
Tbansiussion  or  Ricord. 

Where  appeal  was  taken  in  July,  1913.  in 
vacation,  it  was  returnable  at  the  next  term,  be- 
irinning  in  November  of  that  year,  and  the  tran- 
script being  filed  during  that  term  on  Febru- 
ary 2.  1914,  and  on  the  first  day  of  the  call  of 
the  division  to  which  the  appeal  belonged,  the 
appeal  was  not  subject  to  dismissal,  under  Su- 
preme Court  rule  41  (176  Ala.  ix,  66  South, 
vi),  requiring  that  transcript  on  such  aopeals 
be  filed  with  the  clerk  of  the  Supreme  Court 
not  later  than  the  first  day  of  the  first  week 
of.  the  term  during  which  the  case  is  subject  to 
call. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  2724-2731;  Dec  Dig.  «=> 
621.) 

2.  Appeal  and  Ebbob  €==>3S4r— Apfkal  and 

SUFEBSEDEAS  BoND— DATING. 

Under  Code  1907,  {  2886.  providing  that 
any  appeal  shall  be  dismissed  for  want  of  suf- 
ficient appeal  bond,  omission  to  date  the  bond 
was  not  fatal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {S  2049-2056;   Dec  Dig.  «=» 
384.1 
8.  Masteb  AND  Skbvant  «=>238— Injcby  to 

Skbvant— Safb  Plack  to  Wobk— Emplot- 

KBs'  Liability  Act. 

Under  Employers'  Liability  Act  (0)de  1907. 
{  3910),  making  a  master  liable  for  injury  to 
servant  by  defects  in  the  condition  of  the  ways, 
works,  machinery,  or  plant  connected  with  the 
work,  a  complaint  for  injury  from  a  defect  in 
such  ways,  etc.,  in  the  language  of  the  statute, 
and  then  averrmg:  "Which  defect  consisted  in 
this :  A  wall  of  ore  and  clay  near  whicli  nlain- 
tiS  was  engaged  in  the  performance  of  his  duty 
at  the  time  of  his  said  injuries  was  insecure 
and  unsafe,  so  that  a  large  embankment  there- 
from fell  upon  plaintiff,  to  his  damage" — was 
not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  816-836;  Dec.  Dig.  «=> 
258.] 
4.  Master  ami   Servant  ^=>259  —  Injubt 

TO  Servant— StjJTiciENCT  of  Complaint. 
A  complaint  under  Code  1907,  I  3910.  de- 
fining the  liability  of  a  master  for  injury  to 
servant,  which  alleged  that  plaintifi!'s  injuries 
and  damages  were  proximately  caused  by  reason 
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of  the  negligence  of  one  D.,  a  person  in  the  serv- 
ice or  employment  of  defendant,  to  whose  orders 
or  directions  plaintiff  was  bound  to  confonn  and 
did  conform,  which  negligence  was  tliat  D.  neg- 
ligently ordered  plaintiff  to  place  a  plank  or 
piece  of  timber  on  which  a  Steam  sboTel  s  wheels 
were  run,  and  in  conforming  to  the  order  an 
embankment  fell  on  plaintiff  injuring  him,  was 
not  subject  to  demurrer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  837-843 ;  Dec.  Dig.  «=> 
259.] 

6.  Mabteb  and  Sebvant  $=»259  —  Injubt 
to  s3kbvant— sufficisnct  ot  complaiict. 
Counts  of  a  complaint  by  an  injured  serv- 
ant, under  Code  1907,  I  3910,  which  alleged 
that  plaintiff's  injuries  were  caused  by  the  neg- 
ligence of  D.,  a  person  who  had  superintendence 
intrusted  to  him,  while  in  the  exercise  of  such 
superintendence,  in  that  he  negligently  permitted 
an  overhanging  bank  of  iron  ore  and  clay  to 
be  and  remain  In  an  unsafe  condition  near  the 
place  where  plaintiff  was  engaged  in  the  dis- 
charge of  his  duties,  and  as  a  proximate  conse- 
quence plaintiff  was  injured,  and  another  count 
averring  that  the  injuries  and  damages  were 
proximately  caused  by  such  D.  in  that  he  negli- 
gently allowed  the  work  of  defendant  to  be  per- 
formed in  a  manner  dangerouR  to  the  safety  of 
plaintiff,  whereby  the  embankment  fell  upon 
or  against  plaintiff,  were  not  demurrable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  837-843 ;  Dec.  Dig.  «s> 
259.] 

6.  Masteb   and    Servant    ®=»107— Person- 
al iN.TURiEs— Safe  Plack  to  Work— "Dk- 

TECT." 

Where  the  condition  from  which  injury  to 
a  servant  is  alleged  to  have  resulted  was  the  im- 
mediate product  of  the  progress  of  the  work  ia 
which  the  servant  was  properly  engaged,  such 
condition  was  not  a  "defect."  within  the  first 
subdivision  of  Code  1907,  S  3910,  making  a  mas- 
ter liable  for  injuries  to  a  servant  caused  by 
any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant   connected   with   the  bus- 


[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  199-202,  212,  254,  255 ; 
Dee.  Dig.  ®=s>107. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Defect] 

7.  Master  and  Servant  <S=»287,  289  —  Ac- 
tions FOB  Injuries— Questions  for  Jury— 
Nbolioencb  in  Oivino  Obdkbs— Contbibu- 
tort  Neolioknce. 

The  question  of  negligence  of  a  superintend- 
ent in  orderinjr  plaintiff  to  place  a  board  under 
the  wheels  of  the  engine  of  a  steam  shovel,  in 
doing  which  he  was  injured  by  the  fall  of  a 
bank  of  clay  or  ore,  and  the  question  of  plain- 
tiff's contributory  negligence,  Jield  for  the  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  $fi  1034.  1045.  1051,  1052. 
1054-1067.  1069,  1090.  1092-1132:  Dec  Dig. 
«=9287,  289.] 

Appeal  from  Circuit  Court,  Franklin  Conn- 
ty;   O.  P.  Almon,  Judge. 

Action  by  Carlos  Terry  against  tbe  Sloss- 
SbeflBeld  Steel  &  Iron  Company,  for  damages 
sustained  wbile  In  Its  employment  Judg- 
ment for  plaintiff,  and  d^endant  appeala 
Affirmed.  ' 

The  case  was  submitted  on  counts  7,  10, 
11.  12.  1.^.  and  14  of  the  amended  complaint 

Count  7  sufficiently  appears  from  the  opln- 
tfiri  of  the  court. 


Connt  10  adopts  the  seventh  connt  as  to  its 
charging  pert  and  avers  plaintiff's  Injiviea 
and  damages  to  have  been  proximately  caus- 
ed by  reason  of  the  negligence  of  one  Cliff 
Daniels,  a  person  in  the  service  or  employ- 
ment of  defendant,  to  whose  orders  or  direc- 
tions plaintiff  was  bound  to  conform  and  did 
conform,  which  negligence  consisted  in  this: 
That  said  Cllft  Daniels  negligently  ordered 
plaintiff  to  place  a  plank  or  piece  of  timber 
upon  which  the  steam  shovel's  wheels  were  to 
run,  and  in  conforming  to  the  order  the  sai(} 
embankment  of  ore  and  (day  fell  upon  plain- 
tiff, Injuring  him. 

Count  11  is  also  like  connt  7,  and  the  aver- 
ment of  Injuries  was  the  negligence  of  Cllfl 
Daniels,  a  person  who  had  superintendence  In- 
trusted to  him,  etc.,  while  in  the  exercise  of 
such  superintendence.  In  that  he  negligently 
permitted  an  overhanging  bank  of  iron  ore 
and  clay  to  be  and- remain  In  an  unsafe  con- 
dition near  the  place  where  plaintiff  was  en- 
gaged in  the  discharge  of  his  duties,  and  as 
a  proximate  consequence  plaintiff  was  In- 
jured. 

(12)  Same  as  7,  averring  the  injuries  and 
damage  to  have  been  proximately  cansed  by 
reason  of  the  negligence  of  Cliff  Daniels,  In- 
trusted iRtlth  superintendence,  etc..  In  that  he 
negligently  allowed  the  work  of  defendant 
to  be  performed  in  a  manner  dangerous  to  the 
safety  of  plaintiff,  whereby  the  embankment 
fell  upon  or  against  plaintiff,  as  aforesaid. 

(13)  Same  as  10. 

(14)  Under  subdivision  1,  the  Employers' 
Liability  Act,  In  that  a  wall  of  ore  and  clay 
near  which  plaintiff  was  engaged  In  the  per- 
formance of  his  duty  at  the  time  of  his  said 
injury  was  Insecure  and  unsafe,  so  that  a 
large  embankment  therefrom  fell  upon  plain- 
tiff and  Injured  him. 

Tbe  following  are  the  excerpts  from  the 
court's  oral  charge: 

Assignment  8:  Plaintiff  ia  bound  to  confonn 
to  the  orders  of  the  superintendent  unless  ha 
orders  him  to  go  into  a  dangerous  place,  and 
that  danger  is  obvious  to  plaintiff. 

Assignment  9.  It  was  the  duty  of  plaintiff  to 
obey  the  orders  of  his  superintendent,  unless 
the  place  where  his  superior  ordered  him  to  go 
was  obviously  dangerous  to  plaintiff. 

Assignment  10:  If  the  place  where  the  su- 
perintendent ordered  plaintiff  to  go  was  not 
obviously  dangerous,  but  the  superintendent 
knew  it  was  a  dangerous  place,  and  ordered 
plaintiff  to  go  into  said  place,  and  in  obedience 
to  said  order  plaintiff  went  into  said  place  and 
was  injured,  then  plaintiff  would  not  be  guilty 
of  contributory   negligence. 

E.  B.  Almon,  of  Sheffield,  and  Tillman, 
Bradley  &  Morrow  and  Charles  B.  Rice,  all 
of  Birmingham,  for  appellant  R.  T.  Simp- 
son, of  Florence,  Kirk,  Carmlchael  &  Rather, 
of  Tuscumbla,  and  Travis  Williams,  of  Ras- 
sellvllle,  for  appellee. 

McCLELLAN,  J.  [1, 1]  The  motion  to  dis- 
miss the  appeal  is  without  merit  It  appears 
from  the  certificate  of  the  clerk  that  the  ap- 
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peal  was  taken  July  11,  1913,  In  vacation, 
between  terms  of  this  court.  In  such  case 
the  appeal  was  returnable  at  the  next  term, 
viz.,  that  beginning  In  November,  1913.  Mar- 
tin Machine  Works  v.  MlUer,  132  Ala.  629, 
32  South.  305.  The  transcript  on  appeal  was 
ffled  February  2,  1914,  during  the  term  to 
wlilch  the  appeal  was  returnable.  The  tran- 
script was  filed  on  the  first  day  of  the  call 
of  the  division  to  which  this  appeal  belongs. 
Rule  41,  Supreme  Court  Practice  (175  Ala.  xx, 
66  South,  vi);  Street  v.  Street,  113  Ala.  333, 
21  South.  138;  Martin,  etc.,  v.  Miller,  supra; 
South.  Ry.  Co.  V.  Abraham,  161  Ala.  317,  49 
South.  801.  The  appeal  and  supersedeas  bond 
was  approved  by  derk  on  the  date  the  ap- 
peal was  taken,  viz.,  July  11, 1913.  The  mere 
omission  to  date  the  bond  is  palpably  with- 
out merit    Code,  I  2886. 

The  plaintiff  (appellee)  was,  when  injured, 
in  the  employment  and  service  of  the  defend- 
ant (appellant).  The  work  in  progress  was 
the  "surface  mining"  of  ore  by  means  of  a 
shovel.  The  shovel  was  operated  by  steam 
power  afforded  by  an  engine  that,  with  the 
shovel's  apparatus,  was  resting  and  moved 
upon  a  temporary  woodway  laid  on  the  sur- 
face of  the  earth,  so  as  to  allow  the  "dipper" 
to  scoop  the  ore  out  of  the  face  of  the  bank 
ahead  of  the  shovel.  Plaintiff  was  the  crane- 
man,  whose  duty  it  was  to  operate  the  dip- 
per, and  to  scoop  out  the  dirt  and  ore  in  the 
bank,  and  to  empty  the  contents  of  the  dip- 
per, after  each  scoop,  into  cars  provided  for 
the  purpose  of  moving  the  material. 

[3]  The  seventh  count  was  drawn  under 
the  first  subdivision  of  the  E}mpIoyers'  Lia- 
bility  Statutes.  Code,  §  3910.  In  the  usual 
terms,  following  the  statute,  it  ascribes  the 
injury  to  a  defect  in  the  condition  of  the 
ways,  works,  eta,  of  the  defendant,  and  then 
avers: 

"Which  defect  consisted  in  this:  A  wall  of 
ore  and  clay  near  which  plaintiff  was  eneaRed  in 
the  performance  of  his  duty  at  the  time  of  his 
said  injuries  was  insecure  and  unsafe,  so  that 
a  large  embankment  therefrom  fell  upon  nlain- 
tiff,  to  his  damage." 

According  to  the  apt  authority  of  A.  Q.  S. 
R.  R.  Co.  V.  Davis,  119  Ala.  87a-^>82,  24 
South.  862 ;  Jackson  Liumber  Co.  v.  Cunning- 
ham, 141  Ala.  206,  213,  37  South.  446 ;  Huyck 
V.  McNerney,  163  Ala.  244,  254,  60  South. 
926;  St  Louis  R.  R.  Co.  v.  Sutton,  169  Ala. 
389,  400,  66  South.  589,  Ann.  Cas.  1912B,  366; 
Pell  aty  Go.  T.  Cosper,  172  Ala.  532,  536,  65 
South.  214;  Little  Cahaba  Co.  v.  Gilbert  178 
Ala.  616,  620-523,  59  South.  446;  St  Louis 
R.  R.  Co.  V.  PhUlips,  165  Ala.  604,  510,  511, 
61  SoutlL  638;  Stephens  v.  Pierson,  8  Ala. 
App.  626,  62  South.  969 — count  7  was  suffi- 
cient in  all  respects,  and  was  hence  not  de- 
murrable. Neither  Qse  decision  nor  the  opin- 
ion in  T.  C.  L  4  R.  R.  Co.  v.  Smith,  171  Ala. 
261,  66  South.  170,  qualify  the  ruling  and 
doctrine  of  the  long  line  of  decisions  noted 
above.    Like  considerations  confirm  the  cor- 


rectness of  the  trial  court's  action  in  over- 
ruling the  demurrer  to  the  fourteenth  count 

[4]  Counts  10  and  13  were  also  sufficient 
Reiter-ConnoUy  Co.  v.  Hamlin,  144  Ala.  192, 
213,  40  South.  280;  L.  &  N.  R.  Co.  v.  Bar- 
galnler,  168  Ala.  667,  678,  63  South.  138, 
treating  count  14  there  under  review.  The 
citation,  in  brief,  of  Bargainier's  Case,  as 
authority  for  a  contrary  oonclusioQ,  results 
from  mistaking  the  dissenting  opiiiion  for 
that  of  the  majority. 

[B]  Neither  the  eleventh  nor  the  twelfUi 
counts  were  subject  to  the  demurier.  Wood- 
ward  Iron  Co.  v.  Marbut  183  Ala.  310,  62 
South.  804. 

The  report  of  the  appeal  will  contain  a 
condensed  statement  of  all  the  counts  men- 
tioned above,  except  that  numbered  7,  which 
has  been  quoted  before. 

[S]  There  is  no  assignment  of  error  urged 
here  as  for  the  refusal  by  the  court  of  gen- 
eral affirmative  instructions  with  re£3>ect  to 
particular  counts.  But  we  may  here  remark 
that  there  was  no  evidence  tending  to  show 
a  defect  in  the  condition  of  the  ways,  works, 
etc,  as,  for  instance,  declared  on  in  count 
7.  Langhome  v.  Slmlngton,  66  South.  85. 
Where  the  condition,  from  which  the  Injury 
to  the  servant  is  alleged  to  have  resulted, 
was  the  immediate  product  of  the  progress 
of  the  work  in  which  the  servant  was  prop- 
erly engaged,  that  condition  could  not  have 
been  a  defect,  within  the  first  subdivision  o£ 
the  statute  (section  3910). 

The  general  affirmative  charge  on  the 
whole  case  was  refused  to  defendant  The 
insistence  for  error  In  this  regard  may  be 
disposed  of  by  the  citation  of  the  decision 
made  in  Langhome  v.  Slmlngton,  supra, 
where,  under  similar  circumstances,  invoUng 
the  application  of  like  principles,  it  was 
ruled  that  the  question  whether  there  was 
negligence  of  one  intrusted  with  superintend- 
ence was  correctly  submitted  to  the  Jury.- 

[7]  Manifestly  there  was  no  prejudicial  er- 
ror in  the  substance  of  the  court's  instruc- 
tions, in  this  case,  as  set  out  in  the  excerpts 
purported  to  be  made  in  assignments  of  er- 
ror 8,  9,  and  10. 

There  was  evidence  to  the  effect  that  plals- 
tifl,  who  was  the  craneman  in  the  service  be- 
fore described,  had  in  the  usual  way  In  the 
operation  of  a  steam  shovel  removed  the 
earth  carrying  the  ore  from  the  face  of  the 
bank  to  an  height  of  about  20  feet  from 
the  level  of  the  base  whereon  rested  the 
machine;  that  the  "dipper"  did  not  reach 
to  the  top  of  the  bank,  so  that  the  gradual 
removal  of  the  earth,  by  the  scooping  oot 
process,  gave  a  concave  shape  to  the  face  of 
the  bank,  leaving  about  four  feet  of  soft 
overhanging  earth  that  was  liable  at  any 
time  to  faU  and  did  tall  to  the  level  of  the 
base  of  the  machine;  that  plaintiff  7^a^ 
fully  aware  of  the  instability  of  the  earth 
forming  the  overhang  and  of  its  practicaUy 
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constant  falling,  in  varying  qnantitles,  to  the 
base  leTel  of  the  machine ;  that  his  place  for 
operating  the  shovel  was  elevated  and  nearer 
the  face  of  the  bank  than  that  of  any  other 
employe  serving  in  that  work ;  that  Daniels, 
an  employe  of  superior  authority  to  plaintiff, 
ordered  or  directed  plaintiff  to  move  up, 
which  necessitated  his  (plaintifTs)  going  to 
the  base  level  and  putting  timbers  under  the 
wheels  of  the  machine;  that,  while  obeying 
this  order  or  direction,  earth  from  the  over- 
hang fell  upon  him,  causing  hia  injury;  that 
Daniels'  duty  was  to  watch  the  wall  and  to 
take  care  of  the  wall;  and  that  Daniels 
knew  or  should  have  discovered,  by  the  exer- 
cise of  reasonable  diligence,  that  earth  from 
the,  in  degree,  unsupported  top  of  the  bank 
was  liable  to  fall  at  any  moment,  and  that  it 
had  been  falling  to  the  base  level,  to  which 
place  his  order  sent  plaintiff  to  lay  the  tim- 
bers on  which  to  "move  up"  the  machine 
nearer  the  bank. 

It  could  not  be  affirmed,  as  a  matter  of 
law,  that,  under  the  circumstances  disclosed 
by  the  evidence,  Daniels  was  not  negligent. 
If  he  knew  of  the  danger  from  the  falling 
earth  to  one  engaged  as  he  ordered  plaintiff 
to  serve,  or  if  his  duty  required  him  to  ob- 
serve the  condition  of  the  bank's  top — both 
jury  questions  under  the  evidence — and  in 
breach  of  that  duty  he  ordered  plaintiff  from 
a  place  of  safety  on  the  machine  to  a  place 
of  danger  on  the  base  level,  it  is  clear  there 
were  bases  laid  for  a  finding  of  liability,  un- 
less plaintiff  was  himself  contribute  rily  neg- 
ligent If  the  plaintUTs  injury  had  proxi- 
mately resulted  from  the  fall  of  the  earth 
upon  him  while  he  was  on  the  crane  and 
engaged  in  the  operation  of  taking  the  earth 
from  the  face  of  the  bank,  a  very  different 
question  would  be  presented — a  question  that 
would  be  largely  affected  by  the  plaintiff's 
knowledge  of  the  liability  of  the  bank's  over- 
bang  to  fall  at  any  moment.  But  the  plain- 
tiff's stated  knowledge  of  the  unstable  condi- 
tion of  the  earth  at  the  top  of  the  bank  could 
not  be  accorded,  as  a  matter  of  law,  an  effort 
to  impute  to  plaintiff  a  disregard  of  the  dic- 
tates of  ordinary  prudence  in  going  to  the 
place  and  serving  where  obedience  to  Dan- 
iels' order  carried  him.  It  was  for  the  Jury 
to  determine  whether  plaintiff  was  contrib- 
ntorily  negligent  in  the  light  of  its  knowl- 
edge of  the  unstable  condition  of  the  over- 
hanging earth. 

The  application  of  the  familiar  rule  of 
Cobb  V.  Malone,  92  Ala.  630,  9  South.  738, 
forbids  the  pronouncement  of  error  in  the 
trial  court's  refusal  to  seit  aside  the  verdict 
There  being  no  merit  in  the  errors  assigned 
and  urged  here,  the  Judgment  must  be  af- 
firmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  HATFIELD  and 
OARDNEB,  JJ.,  concur. 


(191  Ala.  137) 

COFFEY  V.  GAT  et  aL    (No.  670.) 

(Supreme  Court  of  Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

Reckivebs  «=>18&— Attthobitt  of  Receives. 
Where  a  receiver  was  authorized  to  institute 
an  action,  but  the  court  which  authorized  the 
action  and  had  appointed  him  decided  against 
the  claim,  the  receiver,  not  being  personally  in- 
terested, cannot  appeal  without  leave  of  court 
as  he  is  an  officer  of  the  comt,  subject  to  itt 
direction. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  {  378 ;  Dec.  Dig.  «=>18&] 

Appeal  from  Chancery  Cknirt  Jackson 
County;    W.  H.  Simpson,  Chancellor. 

Action  by  B.  A  Coffey,  as  receiver,  againat 
3.  W.  Gay  and  others.  From  a  Judgment 
for  defendants,  plaintiff  apipeals.  Appeal  dis- 
missed. 

Iiawrenoe  E.  Brown,  of  Scottsboro,  for  ap- 
pellant John  F.  Proctor,  of  Scottsboro,  for 
appellees. 

GARDNER,  J.  The  First  State  Bank  of 
Bridgeport,  Ala.,  was  placed  in  the  hands  of 
a  receiver  under  appointment  of  the  chancery 
court  of  Jackson  county,  upon  bill  filed  by 
Alex  M.  Garber,  as  Attorney  General  of  the 
state,  as  provided  by  statute  (section  3560, 
Code  of  1907)  of  force  at  that  time.  Pending 
the  administration  of  the  affairs  at  said 
bank  in  said  court,  the  receiver  first  named 
resigned,  and  appellant,  R.  A.  Coffey,  was 
duly  appointed  his  successor,  and  is  now  act- 
ing as  such.  This  bill  was  filed  by  said  re- 
ceiver against  stockholders,  seeking  recovery 
from  them  upon  the  theory  of  unpaid  sub- 
scriptions, etc.  The  suit  is  by  said  Coffey 
in  his  official  capacity  only;  he  being  with- 
out any  interest  therdn  except  in  an  official 
way. 
The  first  averment  of  the  bill  is  as  follows: 
"That  orator  ia  receiver  of  the  First  State 
Bank,  acting  under  appointment  of  this  court 
made  in  the  case  of  Alex  M.  Garber,  Attorney 
General,  etc.,  v.  First  State  Bank,  and  brings 
this,  his  bill  of  complaint,  in  his  official  capacity 
as  such  receiver." 

Upon  submission  of  the  cause  for  final  de- 
cree, the  chancellor  was  of  the  opinion  that 
the  complainant  had  failed  to  make  out  his 
case,  and,  of  consequence,  dismissed  the  bill; 
the  reasons  therefor  being  expressed  in  the 
decree.  From  this  adverse  decree  the  receiv- 
er brought  this  appeal. 

Appellees  move  that  the  appeal  be  dis- 
missed upon  the  ground  that  the  appeal 
ia  taken  by  the  receiver,  as  such,  without  an; 
authority  from  the  court  appointing  him, 
and  without  disclosing  any  special  or  person- 
al interest  in  said  appeal. 

"The  appointment  of  a  receiver  is  one  of  the 
prerogatives  of  a  court  of  equity,  exercised  in  aid 
of  its  jurisdiction,  in  order  to  enable  it  to  ac- 
complish, as  far  as  practicable,  complete  Justice 
between  the  parties  before  it" 

"He  [receiver]  ia  said  to  be  the  arm  and  the 
hand  of  the  court  a  part  of  the  machinery  o( 
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the  court,  by  which  the  rights  of  the  parties  are 
protected."     34  Cyc.  16,   17. 

"A  receiver  appointed  by  the  court  of  chan- 
cery, is,  to  every  extent,  an  officer  of  that  court" 
Magee  v.  Cowperthwaite,  10  Ala.  966. 

By  the  decided  weight  of  authority  It  Is 
established  as  the  general  rule  that  a  receiv- 
er cannot  institute  an  action  connected  with 
the  ^administration  of  his  trust  without  first 
procuring  the  leave  of  the  court  appointing 
him.  High  on  Receivers  (4th  Ed.)  §  208 ;  84 
Cyc.  377. 

As  a  reason  for  the  above  rule.  It  was  said, 
In  Screven  v.  Clark,  48  Ga.  41: 

"A  receiver  is  at  last  only  an  officer  of  the 
court,  and  the  foundation  of  the  rule  probably 
is  that  it  is  always  for  the  court  itself  to  de- 
termine whether  it  stmll  be  dragged  into  litiga- 
tion." 

Speaking  to  the  question  of  an  appeal  by 
the  receiver  from  an  order  entered  In  the 
court  from  which  he  received  his  appoint- 
ment, the  Supreme  Court  of  Wisconsin,  in 
the  case  of  McKinnon  v.  .Wolfenden,  78  Wis. 
237,  47  N.  W.  436,  after  noting  that  the  appeal 
by  the  receiver  was  not  authorized  by  the 
court,  said: 

"Without  such  authority  it  was  not  competent 
for.  him  to  take  the  appeal.  A  receiver  is  the 
mere  servant  or  agent  of  the  court  to  do  its 
bidding,  and  he  cannot  be  heard  to  question  by 
appeal  the  regularity  or  propriety  of  the  orders 
of  the  court  in  the  action,  unless  the  court  first 
anthorizea  him  to  do  so." 

"And,  since  he  is  the  mere  servant  or  agent 
of  the  court,  he  will  not  be  allowed  of  his  own 
volition  to  appeal  from  an  order  made  in  the 
progress  of  the  cause  in  which  he  is  appointed." 
High  on  Receivers  (4th  Ed.)  i  264b. 

See,  also,  First  Nat.  Bank  v.  Bunting  Co., 
7  Idaho,  27,  59  Pac.  929,  1106 ;    34  Cyc  447. 

Authority  to  institute  the  suit  in  the  in- 
stant case  may  be  found  in  the  order  ap- 
pointing appellant  receiver,  and,  while  it  is 
true  the  suit  Is  by  a  separate  and  independ- 
ent bill,  yet  it  may  still  be  considered  as 
merely  a  part  of  the  administration  of  the 
trnst  estate  and  as  ancillary  to  the  main 
suit  Such  was  the  effect  of  the  holding  in 
White  T.  Ewing,  159  U.  S.  36,  15  Sup.  Ot 
1018,  40  L.  Ed.  67,  wherein  it  is  said: 

"The  Circuit  Court  obtained  Jurisdiction  over 
the  •  •  •  company  by  the  filing  of  the  orig- 
inal creditors'  bill,  •  •  *  and  by  appoint- 
ment of  a  receiver,  and  any  suit  by  or  against 
such  receiver,  in  the  course  of  the  winding  up  of 
such  corporation,  whether  for  the  collection  of 
its  assets,  or  for  the  defense  of  its  property 
rights,  must  be  regarded  ^  ancillary  to  the 
main  suit,"  etc. 

The  fact,  therefore,  that  the  suit  was  by 
separate  bUl  filed  in  the  same  court  from 
which  the  receiver  received,  his  appointment, 
can  have  no  effect  upon  the  principle  involv- 
ed. This  suit  the  receiver  was  without  au- 
thority to  bring  until  he  first  obtained  per- 
mission of  the  court  of  his  appointment 
This  consent  given,  he  files  his  bill  in  the 
chancery  court,  from  which  he  received  his 


power  to  act  Whether  or  not  the  authority 
given  to  sue  would  also  carry  with  it  the  Im- 
plied authority  to  appeal  from  an  adverse 
judgment  had  the  suit  been  In  a  court  other 
than  the  one  from  which  he  obtained  bis 
appointment  we  need  not  stop  to  Inquire. 
That  question  is  not  before  us.  We  think 
that  most  clearly  there  could  be  no  implied 
authority  in  the  Instant  case  for  an  appeal 
from  its  adverse  decree.  Indeed,  this  ques- 
tion is  answered  in  the  recent  case  of  Cobbs 
V.  Vizard  Inv.  Co.,  182  Ala.  372,  62  South. 
730,  wherein  it  is  said: 

"The  receiver  is  the  mere  creature  of  the  ooort 
He  must  give  heed  to  his  master's  voice.  He 
cannot  make  authority  for  himself.  Neither  the 
recited  language  of  tne  decree  nor  any  reason- 
able implication  to  be  found  in  it  authorizes  the 
receiver  to  question  the  court's  decree  by  appeal 
In  the  general  expression  of  this  decree  there  ia 
nothing  to  indicate  that  it  was  written  with  the 
view  of  conferring  unusual  authority  apon  the 
receiver,  or  that  the  court  had  in  contemplation 
the  propriety  of  the  receiver's  appeal  from  its 
future  orders." 

The  language  Is  directly  applicable  here. 
The  court  gave  permission  to  bring  the  suit, 
and  the  same  court  heard  and  determined 
the  cause  adversely  to  the  receiver.  There 
Is  nothing  In  the  order  permitting  suits  in- 
dicating any  purpose  to  grant  leave  to  ap- 
peal from  any  order  or  decree  of  that  court 
The  court  has  by  its  decree  determined  that 
there  is  no  merit  In  the  suit  and  dismissed 
the  bill.  "The  receiver  is  the  mere  creature 
of  the  court  He  must  give  heed  to  his  mas- 
ter's voice."  Without  the  permission  of  the 
court  be  had  no  authority  to  bring  suit  and 
It  Is  entirely  within  the  same  line  of  reason- 
ing to  require  that  be  obtain  leave  to  prose- 
cute the  appeal  from  an  adverse  decree  from 
the  same  court  There  are,  of  course,  ex- 
ceptions to  the  rule,  but  with  these  we  are 
not  concerned. 

The  court  may  deem  an  appeal  a  nsdeas 
consumption  of  the  fund  of  the  estate,  as 
well  also  as  productive  of  unnecessary  delay 
in  its  adrntnistration.  We  doubt  not  that  in 
all  proper  cases  the  court  would  give  the  per- 
mission for  review  of  the  decree,  a  matter 
resting  largely  tn  the  sound  discretion  of  the 
court  and  for  an  abuse  of  the  discretion  the 
party  aggrieved  Is  not  without  remedy. 

The  principles  recognized  in  Cobbs  v.  Viz- 
ard Inv.  Co.,  supra,  seem  decisive  of  tbl« 
case,  and  In  the  conclusion  of  the  opinion 
the  rule  here  Invoked  was  declared  a  salu- 
tary one.  We  adopt,  as  applicable  here,  the 
coqcludlng  sentence  of  that  opinion: 

"The  court  may,  in  its  discretion,  authorise  its 
receiver  to  brinp  its  decree  under  review  by  ap- 
peal, but  in  this  case  it  has  not  done  so,  and 
the  appeal  must  he  dismissed." 

Appeal  dismissed. 

ANDERSON,  0.  J.,  and  McCUSLLAN  and 
MATFIBLD,  JJ.,  concur. 
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NORTON  et  *1.  ▼.  ORENDORFF.    (No.  752.) 

(Supieme   CJourt  of  Alabama.     Nov.   7,  1914. 

On  Application  for  Relieariog, 

Dec.  17,  1914.) 

1.  PLEADiita   «=!»261  —  Amendment  —  StwTi- 

CIXNCT. 

An  amendment  to  a  petition  by  alleKioK  new 
facts  "and  by  Btrikinf;  out  those  parts"  was  con- 
fasing  and  not  eood  pleading. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i|  734,  735 ;    Dec.  Dig.  <&=>251.] 

2.  Landiabd  and  Tenant  (8=»251  —  Land- 
ix>bd'8  Lien— Liability  roB  Destbcction. 

In  an  action  for  the  destruction  of  a  land- 
lord's lien  upon  cotton  produced  by  a  tenant, 
defendant's  acts  with  reference  to  it,  done  with- 
out knowledge  of  the  lien,  or  of  tacts  which 
opon  reasonable  inquiry  would  have  led  to  that 
knowledge,  and  innocently  as  a  friend  of  the 
tenant  in  carrying  the  cotton  to  the  compress, 
receiving  tickets  for  and  samples  of  it,  and  of- 
fering it  for  sale,  so  that  the  tenant  received 
the  proceeds,  did  not  make  liim  liable,  since 
there  was  no  wrongful  act 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {$  1021,  1027-1030;  Dec 
Dig.  «=s.251.] 

On  Application  for  Rehearing. 

8.  Pbincifai,  and  Aoent  $=9l36— Liabilitt 
OF  Agent — Intermeddling  with  Pbopeett. 
An  agent  intermeddling  with  the  property 
or  possession  of  another  is  liable  to  surb  oth- 
er in  an  action  for  damages,  althongh  ignorant 
of  such  other's  title  or  possession. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  $§  447-450,  476-491;  Dec. 
D«.  <8=»136.) 

4.  I>AnDI.OBD    AND    TENANT    «=»251— "LAKD- 

LOBD'a  Lien"— Note. 

A  "landlord's  lien"  confeA  no  right  of 
property  in,  or  possession  of,  the  crop,  but  sim- 
ply a  right  to  charge  it  in  priority  to  all  other 
rights,  except  those  of  a  purchaser  without  no- 
tice, with  a  payment  of  tne  rent,  so  that,  if  it 
is  removed  or  destroyed,  be  can  maintain  no 
action  against  the  wrongdoer  founded  on  the 
right  of  property  or  possession. 

[Eld.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  ii  1021.  1027-1030;  Dec. 
Dig.  <8=o251.] 

Appeal  from  drcult  Court,  Moigan  Comi- 
ty;  D.  W.  Speake,  Judge. 

Action  by  Eliza  A.  Orendorff  against  Law- 
rence W.  Norton  and  another.  Judgment  for 
plaintiff,  and  defendant  Norton  appeala 
Transferred  from  Court  of  Appeala  Revers- 
ed and  remanded. 

Wert  &  Lynne,  of  Decatur,  for  appellant 
Bl  W.  Godbey,  of  Decatur,  for  appellee. 

DB  GRAFFENRIED,  J.  The  following  Is 
the  declaration  upon  which  this  case  was 
tried,  and  upon  which  a  judgment  was  ren- 
dered against  one  Prince  and  the  appellant 
Norton: 

"Count  2.  Plaintiff  claims  of  defendants  a 
like  sum  of  $125,  for  that  heretofore,  to  wit  on 
the  14th  day  of  November,  1911,  the  plaintiff 
had  a  lien  upon  two  certain  bales  of  cotton, 
which,  or  plaintiff's  landlord's  Hen  on  which, 
the  defendants  on  or  about  said  date  did  wrong- 
fully dispose  of  and  make  way  with.  And 
Slaintiff  avers  that  fur  the  year  1911  the  said 
t.  L.  Prince  was  a  tenant  of  plaintiff's  upon 
and  with  respect  to  a  certain  plantation  known 


as  the  Orendorlf  place,  located  near  HillsboTo, 
and  in  Lawrence  county,  Ala. ;  that  the  rent  of 
the  said  plantation,  which  the  said  R.  L. 
Prince  was  to  pay  to  the  plaintiff  for  the  year 
1911,  amounted  to  a  large  sum  of  money,  to 
wit,  the  sum  of  $625.  And  plaintiff  avers  that 
said  rent  to  the  extent  of  more  than  $100  the 
said  defendant  Prince  failed  to  pay  or  satisfy. 
And  plaintiff  further  avers  that  said  Prince,  in 
the  year  1911,  raised  a  large  amount  of  cotton 
on  said  plantation,  on  which  the  plaintiff  had 
a  lien  as  landlord  under  the  laws  of  the  state 
of  Alabama.  Said  cotton  was  sold  and  made 
way  with  by  defendants,  whereby  plaintiffs 
rent  was  wholly  lost  to  her,  and  her  lien  defeat- 
ed and  destroyed ;    hence  this  suit" 

"Plaintiff  amends  second  count  of  complaint 
by  averring  that  defendants  took  charge  of  and 
disposed  of  the  cotton  in  Decatur,  Ala.,  where- 
by plaintiff  lost  her  lien  thereon,  to  wit,  two 
bales  of  cotton  raised  on  said  plantation  and 
brought  to  Decatur,  Ala.,  by  said  R.  L.  Prince 
and  one  Patterson,  and  taken  to  the  compress 
by  said  Patterson  and  defendant  Norton,  and 
by  striking  out  those  parts." 

1.  Courts  of  last  resort,  In  passing  upon 
questions  presented  by  demurrer,  must,  out 
of  necessity,  resolve  themselves  Into  critics, 
and  must  occasionally  point  out  the  inad- 
vertent lapse  of  some  counsel  into  such  ob- 
scurity of  expression  In  some  pleading  as  to 
destroy  Its  potency.  In  one  of  our  own  cases 
the  learned  justice — and  he  was  a  most  ex- 
cellfflit  judge— who  wrote  the  opinion  for  the 
court,  said: 

"When  there  is  no  generally  received  English 
pronunciation  of  the  names  as  one  and  the  same, 
and  the  difference  in  sound  is  not  so  slight 
as  to  be  scarcely  perceptible,  the  doctrine  of 
idem  sonans  cannot  be  applied  without  the  aid 
of  extrinsic  evidence,  unless  when  sound  and 
power  are  given  to  the  letters,  as  required  by 
the  principles  of  pronunciation,  the  names  have 
the  same  pronunciation  or  sound."  Munkers  v. 
State,  87  Ala.  94,  6  South.  357. 

Tbt  quoted  language  from  the  above  case, 
no  doubt,  gives  a  correct  definition  of  Idem 
sonans,  but,  to  use  the  language  of  Mayfield's 
Digest  (see  1  Mayfleld,  p.  417,  subd.  9,  and 
note),  the  "statements  seem  confused." 

[1]  That  the  above  declaratioa  upon  which 
this  case  was  tried  Is,  growing  out  of  the 
amendment,  subject  to  the  criticism  that  Its 
statements  are  "confusing,"  there  can  be  no 
doubt.  What  the  plaintiff  meant  to  strike 
out  of  the  second  count  of  the  complaint 
above  quoted  we  do  not  know.  All  that  we 
know  Is  that  she  struck  out  "those  parts." 
This  case  must  be,  for  reasons  set  out  below, 
again  tried,  and,  as  this  is  true,  we  deem  it 
necessary'  to  only  call  attention  to  the  condi- 
tion of  the  complaint  as  it  now  exists.  It 
can,  of  course,  be  so  amended  upon  the  next 
trial  as  to  meet  the  requirements  of  good 
pleading. 

[2]  2.  There  was  evidence  in  this  case  tend- 
ing to  show  that  the  defendant  Norton  bad  no 
knowledge  of  the  existence  of  the  plaintiff's 
lien  upon  the  cotton  at  the  time  of  the  alleg- 
ed destruction  of  the  Hen.  There  was  evi- 
dence tending  to  show  that  Prince,  the  ten- 
ant, was  sick  on  the  day  of  the  alleged  de- 
struction of  the  lien,  and  that  all  that  Norton 
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did  with  reference  to  the  cotton  was  done ' 
without  the  knowledge  of  the  landlord's  Hen, 
«.nd  that  It  was  Innocently  done  as  a  friend 
of  Prince  and  out  of  respect  to  the  fact  that 
Prince  was  sick.  Of  course,  If  Prince  used 
Norton  as  an  Innocent  Instrument  In  dispos- 
ing of  the  cotton,  then  Norton,  the  victim  of 
misplaced  confidence,  is  not  liable  to  the 
plalntUf.  If  Prince  was  sick,  and  Norton,  as 
his  friend,  without  knowledge  of  the  exist- 
ence of  the  plaintiff's  lien  or  of  facts  which 
upon  reasonable  Inquiry  would  hare  placed 
him  In  possession  of  that  knowledge,  inno- 
cently carried  the  cotton  to  the  compress,  re- 
ceived tickets  for  and  samples  of  the  cotton, 
and  innocently  offered  that  cotton  for  sale 
or  Innocently  sold  it,  and  Prince  received  the 
proceeds,  then  certainly  Nortcai  is  not  liable 
to  the  plaintiff.  An  action  on  the  case  is  an 
equitable  action,  and,  under  the  circumstanc- 
es named,  the  plaintiff  would  not  be  entitled 
to  a  Judgment  against  Norton.  Teat  v.  Chap- 
man &  Co.,  1  Ala.  App.  491-188,  66  South. 
267;  Foxworth  t.  Brown  Bros.,  120  Ala.  59, 
24  South.  1. 

The  case  of  Leuthold  v.  Falrchild,  35  Minn. 
9fr-lll,  27  N.  W.  503,  28  N.  W.  218,  cited  in 
1  Jaggard  on  Torts,  p.  287,  seems  to  be  deci- 
sive of  the  above  proposition.  The  complaint 
alleges  a  wrongful  disposition  of  the  cotton, 
and  if  Norton  acted  without  knowledge  of 
the  existence  of  the  plaintiff's  lien,  or  was  not 
possessed  of  facts  putting  him  on  Inquiry  as 
to  plaintiff's  lien,  then,  in  so  far  as  he  is  con- 
cerned, the  disposition  of  the  cotton  cannot 
be  said  to  have  been  wrongfuL  Leuthold  t. 
Falrchild,  supra. 

3.  The  legal  principles  governing  cases  of 
this  sort  are  simple  and  plain,  and  we  deem 
it  unnecessary  to  discuss  any  of  the  other 
questions  presented  by  this  record.  Many  of 
the  rulings  of  the  trial  court  were  not  in  ac- 
cordance with  the  above  views,  and  for  that 
reason  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  is  remanded  to  that 
court  for  further  proceedings. 

Reversed  and  remanded. 

McCLELLAN,  SAXRE,  and  GARDNER, 
JJ.,  concur. 

On  Application  for  Rehearing. 

DB  GRAFFENRIED,  3.-  There  is  abun- 
dant aathority  for  the  propoeltlon  that  a 
master  cannot  confer  upon  a  servant  authori- 
ty to  commit  a  tort  upon  the  property  or  i)08- 
session  of  another.  I/ee  v.  Mathews,  10  Ala. 
682,  44  Am.  Dec.  498;  Hudmon  Bros.  v.  Da 
Rose,  86  Ala.  446,  5  South.  162,  2  U  R.  A. 
475. 

[3]  For  the  above  reason  It  has  frequently 
been  held  that  an  agent  intermeddling  with 
the  property  or  possession  of  another  ia  lia- 
ble to  such  other,  in  an  action  for  damages, 
although  ignorant  of  the  title  or  x>ossession 
of  such  other.  Lee  v.  Mathews,  supra,  10  Ala. 
682,  44  Am.  Dec.  488. 


[4]  In  this  case  Mrs.  Orendorff  did  not  own 
the  cotton,  and  she  had  never  had  possession 
of  the  cotton.  The  party  for  whom  Norton 
acted  had  the  legal  title  to  the  cotton  and 
was  In  possession  of  the  cotton,  and  there 
was  evidence  tending  to  show  that  all  that 
Norton  did  was  without  knowledge  of  the 
lien  of  Mrs.  Orendorff. 

In  the  case  of  Hussey,  Adm'r,  v.  Peebles, 
53  Ala.  432,  this  court,  through  Brlckell,  a 
J.,  said: 

"No  right  of  property,  nor  right  of  posgession 
of  the  crop,  is  conierred  on  the  landlord,  simpl; 
a  right  to  charge  it  In  priority  to  all  other  rigbti 
(except  those  of  a  purchaser  without  notice), 
with  the  payment  of  the  rent.  Of  consequence, 
if  it  is  removed  or  destroyed,  be  can  maintain 
no  action  against  the  wrongdoer,  which  is  foond- 
ed  on  the  right  of  property,  or  the  right  of  pos- 
session." 

We  think  that  the  situation  developed  by 
the  evidence  in  this  case  differentiates  it  from 
the  cases  of  Lee  v.  Mathews,  supra,  and  Had- 
mon  Bros.  v.  Du  Bose,  supra,  and  brings  it 
within  the  principle  announced  in  Merchants' 
&  Planters'  Bank  v.  Meyer,  56  Ark.  499,  20  S. 
W.  406. 

An  examination  of  the  case  of  Merchants' 
&  Planters'  Bank  v.  Meyer,  supra,  wUl  dem- 
onstrate that  the  Supreme  Court  of  Arkan- 
sas, when  it  delivered  the  opinion  in  that 
case,  had  in  mind  the  decisions  of  this  court 
upon  the  subject  now  in  hand. 

In  this  case  there  was  evidence  tending  to 
show  that  the  defendant  Norton  was  not 
guilty  of  converting  any  property  which  be- 
longed to  Mrs.  Orendorff.  There  was  also 
evidence  tending  to  show  that  he  violated  no 
possession  of  Mrs.  Orendorff,  and  that  all 
that  he  did  was  at  the  request  of  the  owner 
of  the  legal  title  to  the  property,  who  had 
possession  of  it,  and  without  notice,  actoal 
or  constructive,  of  the  lien  which  Mrs.  Oren- 
dorff, as  landlord,  had.  upon  the  cotton. 

In  our  opinion,  therefore,  this  application 
for  a  rehearing  should  be  overruled.  Mer- 
chants' &  Planters'  Bank  v.  Meyer,  supra; 
Lee  V.  Mathews,  supra ;  Hudmon  Broa  v.  Dn 
Bose,  supra;  Hussey,  Adm'r,  v.  Peebles,  su- 
pra; Nelson  V.  Iverson,  17  Ala.  216;  Thomi^ 
son  T.  Powell,  77  Ala.  391. 

Application  overruled. 


ANDERS  ▼.  SANDLIN  et  aL 


(in  AU.  1S8I 
(No.  658.) 


(Supreme  Court  of  Alabama.     Nov.  7,  1914, 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Bills  and  Notes  <S=>92— Want  of  Coh- 

SIDEBATION. 

Complainant  agreed  with  a  mortgagor  to 
boy  Uie  land  at  foreclosure  and  to  have  the  nse 
of  it  for  a  year  to  reimburse  him,  and  that  tli« 
amount  paid  was  not  to  exceed  the  amount  dw 
on  the  mortgage,  $117,  and  that  if  the  amount 
bid  by  complainant  exceeded  that  amount,  be 
should  be  relieved  from  paying  more,  and  ac- 
quired possession  of  the  land  for  a  year  by  pa^' 
ing  the  amount  due,  which  was  less  than  half 
of  the  sum  bid  at  the  sale  and  less  than  the 
rental  value  of  $150,  and  acknowledged  the  r^ 


^sPor  otber  casw  >••  uuna  topte  and  KSY-NVMBBR  In  all  Kejr-Numbsrad  Olgasta  ajid  Indazaa 


Digitized  by 


Google 


Ala.) 


ANDERS  V.  SANDIilN 


685 


lation  of  tenant,  and,  after  paylnK  rent  for  a 
number  of  years,  and  while  in  possession,  ex- 
ecuted a  note  for  rent  to  the  landlord's  Kuard- 
ian.  HM,  that  complaiaant  could  not  con- 
tend that  the  note  was  without  consideration 
on  the  ground  that  he  owned  the  lexal  title  to 
the  land,  and  it  was  immaterial  that  the  mort- 
gagor's interest  was  only  a  life  estate,  and  that 
the  note  was  made  to  the  guardian  of  the  mort- 
cagor. 

[Ed.   Note.— For  other   cases,   see  Bills   and 
Notes,  Cent.   Dig.   {$   166-173,   175-205,   20&- 
212;  Dee.  Dig.  <e=>92.] 
2.  IAndlobd  and  Tenant  «=>62— Dkniai.  ot 

Landlord's  Tirue. 

A  tenant  while  occupying  the  leased  prem- 
ises is  estopped  from  denying  the  title  of  the 
landlord,  and  before  he  can  assert  a  title  to  the 
rented  premises  in  himself  or  in  any  one  in 
hostility  to  the  landlord,  he  must  surrender  pos- 
session, so  that  complainant,  in  a  bill  to  can- 
cel a  note  given  for  rent  cotdd  not  assert  legal 
title  in  himself  In  hostility  to  that  of  his  land- 
lord. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  1B2-168,  168,  170.  189; 
Dec  Dig.  «=s»e2.] 

8.  Equity  <S=»65— Maxim— Clean  Handb. 

The  maxim  that  "he  who  comes  into  equi- 
ty must  come  with  clean  hands"  is  not  confined 
alone  to  those  cases  where  fraud  or  illegality 
prevents  a  suitor  from  relief  in  equity,  but  any 
tinconscientious  conduct  connected  with  the  con- 
troversy to  which  he  is  a  party  will  suffice  to 
deny  him  relief. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  185-187;   Dec.  Dig.  «=s.65.] 

4.  EQtnTT  «=:3367— DisuissAL  o»  Bnx— Ef- 
fect AS  TO  Cboss-Bill. 

On  a  bill  to  cancel  a  note  given  for  rent, 
a  cross-biU,  seelcing  a  mere  personal  judgment 
and  having  no  independent  equity,  was  carried 
out  by  a  dismissal  of  the  original  bill. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent. 
Dig.  SS  773,  774;   Dec.  Dig.  ®=s>367.) 

Appeal  from  Chancery  Court,  Morgan 
County:   W.  H.  Simpson,  Chancellor. 

Bill  by  James  A.  Anders  against  Randolph 
Sandlin  and  others,  for  cancellation  of  note, 
with  cross-bill  by  Sandlin.  Decree  for  de- 
fendant, with  order  of  reference  on  the  cross- 
bill, and  plaintiff  appeals.  Corrected  and  af- 
firmed. 

O.  Elyle,  of  Decatur,  for  appellant  Wert  & 
Lynne,  of  Decatur,  and  Tldwell  &  Sample,  of 
New  Decatur,  for  appellee. 

GARDNER,  3.  The  bill  in  this  case  was 
filed  by  appellant,  for  the  cancellation  of  a 
certain  negotiable  note,  not  then  due,  execut- 
ed by  blm  and  payable  to  respondent  Ran- 
dolph Sandlin,  who  claimed  to  be  the  guard- 
ian of  one  James  A.  Sherrill,  a  non  compos 
mentis,,  on  the  ground  of  fraud  In  Its  pro- 
curement, and  on  the  further  ground  that 
there  was  no  consideration  therefor.  The 
equity  of  the  bill  was  not  questioned.  So. 
States  Fire  Ina.  Co.  v.  WhaUey,  173  Ala.  101, 
55  South.  620 ;  Ahlrichs  T.  Parker,  65  South. 
816;  Merrltt  v.  Ehrman,  116  Ala.  278,  22 
South.  614;  Andrews  t.  Frlerson,  134  Ala. 
626,  33  South.  6.  Respondent  Randolph 
Sandlin  was  made  party  to  the  suit  individu- 
ally,  and  as  guardian  of  James  A.  Sherrill. 


His  answer  disclosed  only  an  Interest  in  the 
cause  as  guardian  for  said  Sherrill,  and  the 
answer  was  made  a  cross-bill. 

During  the  progress  of  the  cause  the  said 
ward,  James  A.  Sherrill,  died,  and  the  de- 
cree of  the  chancellor  dismisses  the  cross- 
bill, and  as  this  suit  is  by  the  complainant 
alone  whose  original  bill  was  dismissed,  the 
said  cross-'blll  needs  no  consideration.  Upon 
suggestion  of  the  death  of  the  said  James  A. 
Sherrill,  the  court  permitted  the  duly  ap- 
pointed administrator  of  his  estate  to  file 
answer  and  cross-bill.  This  cross-bill  also 
needs  no  further  reference  at  this  time,  for 
reasons  hereinafter  stated. 

The  chancellor  found  from  the  evidence 
that  the  charge  of  fraud  in  the  procurement 
of  the  note  was  not  sustained.  A  careful  re- 
view of  the  record  convinces  us  that  in  this 
conclusion  he  was  very  clearly  correct,  and 
we  content  ourselves  with  this  statement, 
without  entering  into  any  discussion  of  this 
feature  of  the  bilL 

[1]  The  remaining  insistence  for  relief  is 
that  the  note  was  without  consideration,  bas- 
ed upon  the  assumption  that  the  complain- 
ant had  the  legal  title  to  the  certain  160- 
acre  tract  of  land  in  Morgan  county  describ- 
ed in  the  bill,  and  that  the  note,  being  given 
for  rent,  was  without  consideration  because 
he  was  the  owner  thereof  and  in  possession. 

Although,  from  this  record,  we  may  be  in- 
clined to  the  view  that  James  A  Sherrill  was 
the  owner  of  only  a  life  estate  In  said  160 
acres  of  land,  yet  (as  hereinafter  appears, 
complainant's  only  claim  of  title  Is  through 
said  Sherrill)  it  Is  in  fact,  so  far  as  concerns 
the  result  of  this  case,  immaterial  whether 
said  Sherrill  was  the  owner  in  fee  of  the 
land  or  the  owner  of  only  a  life  estate. 

While  there  is  some  conflict  in  the  evi- 
dence, we  are  well  convinced  of  the  following 
facts  as  the  established  truth  of  this  case: 
James  A.  Sherrill  executed  his  mortgage  on 
said  160  acres  of  land,  to  one  Echols,  for 
$100,  due  December  1, 1905.  Upon  the  land's 
being  advertised  for  sale  under  the  mortgage, 
upon  default  in  payment  thereof,  said  Sher- 
rill, after  discussion  with  complainant  and 
with  one  Sample,  an  attorney,  agreed  with 
complainant  that  he  (complainant)  buy  in  the 
land  at  the  foreclosure  sale,  and  have  the 
use  of  the  same  for  the  year  1906,  to  reim- 
burse him  for  the  amount  expended ;  that  the 
sum  to  be  paid  by  complainant  was  in  no 
event  to  exceed  the  amount  due  on  the  mort- 
gage, to  wit,  $117  in  round  figures;  that  if 
the  sum  bid  by  complainant  should  exceed 
the  amount  due,  complainant  was  relieved 
from  paying  the  same,  and  was  to  pay  only 
the  amount  due.  While  there  were  doubt- 
less numerous  negotiations  as  to  this  agree- 
ment, we  may,  from  the  evidence,  very  rea- 
sonably conclude:  That  the  same  was  con- 
summated on  the  day  of  the  sale,  January 
2,  1906.  There  were  other  bidders  at  the 
sale,  complainant  lielng  the  highest  at  $260, 
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and  It  was  agreed  between  tbe  parties  that 
the  difference  between  the  sntn  bid  and  the 
amount  due  be  not  paid,  but  that  complain- 
ant, upon  payment  of  tbe  amount  actually 
due,  should  take  possession,  and  be  reimburs- 
ed out  of  the  use  of  the  place  for  that  year. 
Foreclosure  deed  was  made  to  complainant 
purchaser,  and  under  tbls  agreement  he  ac-' 
quired  possession.  That  after  that  year 
complainant  rented  the  place  from  SherrlU 
at  $125  per  year,  paying  the  rent  therefor  to 
one  Stewart  for  said  SherrlU.  That  such 
rental  was  also  made  for  the  year  1909,  but 
that  Sherrlll  was  sent  to  tbe  asylum  In  the 
fall  of  1909,  and  complainant  did  not  pay  the 
full  amount,  but  only  $65  of  the  rent,  as  tes- 
tified to  by  Stewart  Respondent  Randolph 
Sandlin  was  appointed  guardian  for  said 
Sherrlll,  and  as  such  demanded  rent  note  for 
the  year  1910.  This  was  at  first  refused. 
Soon  thereafter  said  Sandlin  demanded  pos- 
session as  guardian  for  said  SherrlU,  which 
demand,  being  read  to  complainant,  stimulat- 
ed him  to  go  to  see  the  attorney,  John  R. 
Sample,  with  whom  he  and  SherrUl  bad  ad- 
vised at  the  time  of  the  purchase  at  foreclo- 
sure sale.  We  are  convinced  that  in  this  in- 
terview complainant  was  reminded  by  Sam- 
ple of  tbe  original  agreement  between  him- 
self and  SherrlU,  and  that  there  was  no  de- 
ception practiced,  but  a  full  disclosure  made. 
That  after  this  complainant  came  to  said 
Sandlin  and  executed  the  note,  tbe  subject- 
matter  of  this  Utlgatlon,  which  note  shows 
upon  its  face  that  it  was  given  for  the  rent 
of  the  James  A.  Sberrill  place;  and  while 
the  note  is  payable  to  Randolph  Sandlin,  yet 
It  is  made  clear  from  the  evidence  that  he 
was  acting  for  his  ward,  and  that  James  A. 
SherrUl,  the  ward,  la  the  beneficial  owner 
thereof.  Sandlin  was  made  a  party  respond- 
ent as  an  Individual  and  as  guardian,  and 
then  both  the  legal,  and  the  equitable  title 
were  before  the  court  McGhee  v.  Importers,' 
eta.  Bank,  93  Ala.  192,  9  South.  734;  Moore 
▼.  Pope,  97  Ala.  462,  11  South.  840 ;  Dawson 
V.  Burrus  &  WUUams,  73  Ala.  111.  The  com- 
plainant continued  in  possession  and,  a  short 
time  before  this  note  became  due,  filed  this 
bill  for  its  cancellation. 

We  have  made  no  effort  to  set  out  this 
evidence  in  detail,  but  have  merely,  in  a  gen- 
eral way,  attempted  to  state  the  facts,  of  tbe 
truth  of  which  we  are  convinced  by  this 
record. 

[2]  It  thus  appears  that  this  complain- 
ant by  agreement  with  said  Sherrlll,  acquir- 
ed possession  of  the  land  by  paying  the 
amount  actually  due  on  the  mortgage,  which 
tvas  less  than  balf  the  sum  bid  at  the  sale. 
The  difference  between  the  two  sums  would, 
of  course,  have  gone  to  SherrlU,  but  the 
Amount  thereof,  under  the  agreement  com- 
plainant was  not  to  pay.  There  were  compet- 
itive bidders,  running  the  bid  as  high  as 
$250,  but  by  this  advantageous  arrangement 
complainant  outbid  the  others.  The  differ- 
ence between  the  sum  bid  and  that  actually 


paid  by  complainant  constituted  a  re/ry  vain- 
able  consideration,  released  by  SherrUl  to 
complainant  and  for  bis  benefit  He  thus  ac- 
quired possession  under  agreement  that  the 
use  of  the  place  for  1906  would  reimburse 
him.  The  rental  value  of  the  land  Is  shown 
to  have  been  $150.  Complainant  had  known 
SherrlU  for  a  long  number  of  years  and 
worked  for  him  when  a  boy.  Having  thus 
acquired  possession,  he  acknowledges  the  re- 
lation of  landlord  and  tenant  as  existing  be- 
tween him  and  SherrlU,  and  pays  rent  for 
the  subsequent  years,  some  years  executing 
rent  contracts  or  notes.  After  much  hesita- 
tion, but  with  fuU  time  for  reflection  and 
consideration,  he  executes  this  note  to  re- 
spondent Sandlin  upon  Ills  demand  as  guard- 
ian, and  after  said  Sandlin,  as  guardian,  bad 
demanded  possession.  He  retains  possession, 
then,  for  the  year  1910,  and  now  seeks  to 
show  that  the  note  is  without  consideration, 
and  void,  because  be  held  tbe  legal  title  and 
was  the  owner  of  the  land.  He  restores  no 
possession  to  the  guardian,  nor  offers  to  do 
so.  He  has  acknowledged  the  rental  rela- 
tionship with  SherrUl  himself,  and  after 
SherrlU's  confinement  in  the  asylum  for  tbe 
insane,  with  his  guardian.  He  first  acquires 
possession  under  such  rental  agreement  as 
above  noted.  He  reaps  the  full  benefit  and, 
after  having  done  so,  asks  that  he  be  per- 
mitted in  a  court  of  equity  to  now  show  that 
there  Is  no  consideration  for  the  note,  by 
denying  any  title  in  tbe  landlord  and  setting 
up  a  title  In  himself.  Thi6,  under  the  evi- 
dence in  this  case,  he  cannot  be  permitted 
to  do. 

"A  tenant  whOe  occupying  the  leased  premisef 
Is  estopped  from  denying  the  title  of  the  land- 
lord, and  before  he  can  assert  a  title  to  tbe 
rented  premises  in  himself  or  in  any  one  in  hos- 
tility to  his  landlord,  he  must  anrrender  the  pos- 
session of  the  premises."  Davis  v.  Williams, 
130  Ala.  630  (2d  beadnote),  30  South.  488. 
54  li.  R.  A.  749,  89  Am.  St  Rep.  55:  and  tbe 
following  quotation  found  in  that  case:  "For 
reasons  of  public  policy  a  tenant  is  never  allow- 
ed to  dispute  his  landlord's  title  after  having  ac- 
cepted possession  under  Urn.  This  rule  is  ele- 
mentary." 

See,  also,  McLeod  ▼.  McBacfaern,  65  South. 
790. 

True,  the  bill  in  this  case  is  not  filed  to 
remove  a  cloud  on  title,  but  for  cancellation 
of  the  rent  note,  yet  the  very  ground  for  re- 
Uef  Insisted  upon  rests  upon  the  assertion  of 
legal  title  in  the  complainant  the  tenant  as 
In  hostility  to  the  landlord,  and  audi  title  is 
thus  sought  to  be  directly  involved.  • 

In  what  we  have  here  said,  it  has  been 
assumed  (which  we  hold  is  estabUshed  by 
the  evidence)  that  there  was  no  fraud  or 
misrepresentation,  and  ttiat  the  note  was 
executed  after  fuU  consideration  and  with 
full  knowledge  by  the  complainant 

The  chancellor  held  that  the  agreement  be- 
tween complainant  and  Sherrlll,  foUowed  by 
the  use  of  the  land  for  the  year  1906,  work- 
ed a  redemption  of  the  same.  Whether  such 
could  be  considered  as  tbe  effect  of  such 
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agreement  and  consummation  tbeieof,  or 
whether  such  agreement  would  fall  under 
the  doctrine  of  Demlng  v.  Lee,  174  Ala.  410, 
56  South.  921,  as  to  resulting  trust,  or  what 
In  fact  was  the  effect  thereof,  need  not  be, 
and  Is  not  determined. 

[S]  We  think  the  above  principle  suffices 
for  a  determination  of  the  result.  And,  in- 
deed, the  principle  alluded  to  In  Harton  t. 
LJttle,  65  South.  951,  may  be  said  to  have 
some  bearing,  as  the  maxim,  "Be  who  comes 
into  eQaity  must  come  with  clean  hands,"  Is 
not  confined  alone  to  those  cases  where  fraud 
or  Illegality  prevents  a  suitor  from  obtain- 
ing relief  in  equity,  bat,  as  said  by  Mr. 
Pomeroy: 

"Any  really  unconscientious  conduct,  connect- 
ed with  the  contmversy,  to  which  he  Is  a  party, 
will  repel  him  from  the  forum  whose  very  foun- 
dation is  good  conscience."  Eq.  Jur.,  vol.  1.  { 
404. 

We  are  persnaded  that  the  complainant, 
under  the  evidence  In  this  case,  is  in  no  posi- 
tion to  say  that  the  note  is  without  consid- 
eration, for  the  reason  that  he  had  the  title 
to  the  land.  The  decree  dismissing  his  bill 
was  proper. 

[4]  The  administrator  of  Sherrill,  in  his 
cross-bill,  sought  a  cancellation  of  the  fore- 
closure deed  made' to  complainant,  and  also 
sought  a  personal  Judgment  against  him  for 
the  tmlance  due  on  the  nota  The  chancellor 
refused  to  give  relief  upon  the  cross-bill,  as 
to  cancellation  of  the  deed,  for  the  reasons 
stated  In  his  decree,  but  did  order  a  refer- 
ence to  ascertain  the  balance  due  on  the  note, 
to  the  end  of  granting  a  personal  Judgment 
against  complainant.  There  la  no  cross- 
appeal,  but  the  appeal  is  by  the  complainant 
only.  We  are  therefore  only  to  review  the 
action  of  the  court  in  ordering  the  reference 
to  the  end  of  entering  a  personal  Judgment 
for  the  balance  due.  It  is  of  course  clear 
that  such  feature  of  the  cross-bill  contains 
no  independent  equity.  It  is  the  general 
rule,  established  by  the  decisions  of  this 
court,  that  a  cross-bill  which  shows  no  eq- 
uitable relief  growing  out  of  the  subject-mat- 
ter of  the  original  bill,  and  which  has  no 
independent  equity  which  would  sustain  the 
Jurisdiction  of  the  court,  is  carried  out  by 
the  dismissal  of  the  original  biU.  Meyer  r. 
Calera  Land  Co.,  133  Ala.  554,  31  South.  938 ; 
E<towah  Mining  Co.  v.  Wills  Valley,  etc., 
Co.,  121  Ala.  672,  25  South.  720;  Continental 
Life  Ins.  Co.  v.  Webb,  64  Ala.  688;  Sims' 
Chancery  Prac.  |  649.  This  feature  of  the 
cross-bill,  therefore,  seeking  a  mere  personal 
Judgment,  and  having  no  Independent  equity, 
is  carried  out  by  a  dismissal  of  the  original 
bilL  The  chancellor  ordered  a  reference  to 
the  end  of  granting  relief  as  to  this  feature 
of  the  cross-bill.  This,  we  conclude,  is  error 
which  may  be  here  corrected  by  striking 
from  the  decree  such  order  of  reference.  This 
Is  accordingly  done;    and  the  decree  of  the 


chancellor,   as  thus  corrected,   la  here   at- 
flrmed. 
Corrected  and  affirmed. 

ANDERSON,  C.  J.,  and  McCLELLAN  and 
MAXriELD,  JJ.,  concur. 

(191  Ala.  Sli) 
LOUISVILLE  &  N.  R.  CO.  T.  GHAT. 

(No.  714.) 

(Supreme   Court  of   Alabama.     Nov.   7,   1914. 
On  Application  for  Rehearing,  Dec.  17, 1914.) 

1.  Mabtkb  and  Swbvant  «=»243— Injubt  to 

SbRVAN'T— CONTBIBDTOKT  NEOLIOENCB— VlO- 

i;atioit  of  Rulk  of  Empiajykent. 

An  employer,  to  sustain  a  plea  of  contribui- 
tory  negligence,  may  show  that  the  Injured  em- 
ploy6,  at  the  time  of  the  accident,  violated  a 
known  rule  of  employment,  end  that  the  viola- 
tion had  a  causal  connection  or  probable  causal 
connection  with  the  injnry. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S§  682,  769-775;  Dec.  Dig. 
<S=>243.] 

On  Application  for  Rehearing. 

2.  WiTNKssM  «=280— Cbosb-Examiwation— 

FOBM  OF  QtTESTION. 

Where,  in  an  action  for  injuries  to  an  em- 
ploy«,  the  employer  relied  on  a  violation  by  the 
employs  of  a  rule  of  employment,  a  question 
asked  the  employ^,  "Isn't  there  a  rule  there  that 
required  you  to  put  a  light  on  the  engine  yon 
was  working  on?"  called  for  the  employe's 
knowledge  of  the  rule  in  force  at  the  time  of  the 
accident,  and  a  general  objection  was  properly 
overruled. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  »  988,  990-993 ;  Dec.  Dig.  <8=>28o!] 

3.  EviDENOK  «=»157— Best  and  Secondaxt 
Evidence. 

In  the  absence  of  anything  to  show  that  an 
employer's  rule  had  been  printed  or  reduced  to 
writing,  the  rule  could  be  shown  by  parol. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §}  460-470;  Dec.  Dig.  «=>157.] 

4.  Masteb  and  Servant  «=»2e4— Injubt  to 

SEXVANT    —    CONTBIBUTOBY    NEQLIOENCB   — 

Plbadinqs— Bvidenck. 

Where  the  minute  entries  showed  that  an 
action  for  injury  to  an  employ^  was  tried  on  the 
pleading  of  the  general  issue,  with  leave  to  give 
in  defense  any  matter  that  could  be  well  plead- 
ed, evidence  of  a  rule  of  emploirment  and  of  the 
employe's  violation  thereof  was  within  the  is- 
sues. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {$  861-676;  Dec.  Dig.  «=:> 
264.] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan County;   Thomas  W.  Wert,  Judge. 

Action  by  John  O.  Gray  against  the  Lonis- 
ville  &  Nashville  Railroad  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded,  and  application  for 
rehearing  overruled. 

Eyster  &  Eyster,  of  New  Decatur,  for  ap- 
pellant Wert  &  Lynne,  of  Decatur,  for  ap- 
pellee. 

DE  GRAFFENRIED,  J.  The  plaintiff  was 
injured  while  at  work,  or  while  he  claims 
that  he  was  at  work,  on  a  dead  engine  in  a 
roundhouse  at  Decatur.    The  injury  occurred 


^fstfoT  other  com  see  sams  topic  and  KBY-NUMBGR  In  All  Key-Numberod  Digests  and  ladaxw 


Digitized  by 


Google 


688 


67  80UTHBBN  RBPORTER 


(Ala. 


about  1  o'clock  at  nlgbt  While  the  plaintiff 
was  at  work,  or  claims  that  he  was  at  work, 
on  the  engine,  another  engine  was  run  into 
the  roundhouse,  and,  while  this  latter  engine 
was  being  put  in  place,  it  struck  a  tank, 
causing  it  to  collide  with  the  dead  engine 
upon  which  the  plaintiff  was  at  work,  or 
upon  which  he  claims  he  was  at  work,  and 
the  plaintiff  thus  received  painful  and  se- 
rious injuries. 

[11  According  to  the  testimony  of  the  plain- 
tiff, he  had  his  lantern  or  light  sitting  on 
the  floor  of  the  roundhouse  when  the  injury 
occurred.  While  the  plaintiff  was  on  the 
stand  testifying  as  a  witness  in  his  own  be- 
half, the  defendant  offered  to  prove  by  him 
that  there  was  a  rule  at  the  roundhouse  re- 
quiring servants,  while  at  work  on  a  dead 
engine,  to  pnt  a  light  on  the  engine.  This 
rule — ^If  there  was  such  a  rule — was  a  reason- 
able one.  The  reasons  for  it  are  plain.  A 
light  upon  a  dead  engine  would  herald  to 
the  other  employes  of  the  defendant  that 
there  was  a  man  at  work  upon  the  engine, 
and  that  therefore  they  should  govern  them- 
selves accordingly.  In  this  case  the  engineer 
In  charge  of  the  Uve  engine  testified  that 
he  did  not  know  of  the  presence  of  the  plain- 
tiff on  or  near  the  dead  engine,  and  it  was 
for  the  Jury — ^if  there  was  a  rule  which  the 
plaintiff  had  violated — to  say  whether  the 
violation  by  the  plaintiff  of  this  rule  was 
not  a  direct  and  contributing  cause  of  his 
Injury.  Under  the  pleadings  in  this  case, 
the  trial  court  should  have  required  the 
plaintiff  to  testify  on  the  subject  above  re- 
ferred to.  Dresser  on  Employes'  Liability, 
S  118,  pp.  625,  626;  Cogblll  v.  L.  &  N.  R.  R. 
Co.,  152  Ala.  156,  44  South.  683;  8  Ency. 
Ev.  pp.  644-546. 

We  do  not  know  why  the  trial  court  sus- 
tained the  plaintifTs  objection  to  the  ques- 
tion calling  for  the  above  testimony,  but  the 
record  shows  the  ruling  and  an  appropriate 
exception.  It  seems  to  be  a  rule  of  universal 
application,  in  cases  of  this  sort,  that  a  de- 
fendant, to  sustain  a  plea  of  contributory 
negligence,  may  show  that,  at  the  time  of  the 
injury,  the  servant  was  violating  a  rule  of 
the  master,  and  that  he  knew  of  the  exist- 
ence of  the  rule,  provided,  of  course,  the 
violation  of  the  rule  had  a  causal  connec- 
tion, or  probably  had  a  causal  connection, 
with  the  injury.  The  record  in  this  case 
fails  to  show  any  reason  why  the  master 
did  not  have  the  right  to  show  the  existence 
of  this  rule,  and  knowledge  of  Its  existence 
on  the  part  of  the  servant,  by  the  testimony 
of  the  plaintiff  himself.  The  testimony 
sought  to  be  elicited  was  relevant  and  mate- 
rial, and.  In  sustaining  the  plaintiff's  objec- 
tion to  the  question  calling  for  it.  the  trial 
court  committed  reversible  error. 

2.  There  are  many  questions  presented  by 
briefs  of  counsel,  which  we  have  not  above 
discussed.  This  is  an  ordinary  suit  under 
the  Employers'  Liability  Act,  and  the  other 
questions  discussed  in  briefs  of  counsel,  to 


which  we  make  no  reference  In  this  opin- 
ion, have  been  frequently  before  the  courts, 
and  fully  determined,  and  we  deem  it  nnneo- 
essary  to  discuss  them. 
Reversed  and  remanded. 

McCLELLAN,  SAYRB,  and  OABDNEB, 
JJ.,  concur. 

On  Application  for  Rehearing. 

DE  GRAFFENRIED,  3.  It  is  earnestly  in- 
sisted upon  this  application  for  rehearing 
that  the  court  erred  in  reversing  the  Judg- 
ment of  the  court  below  upon  the  grounds 
stated  in  the  above  opinion  for  the  follow- 
ing reasons: 

[2]  First  It  Is  Insisted  that  the  question 
calling  for  the  testimony  as  to  the  rule  was 
a  question  to  which  there  was  <Hily  a  gen- 
eral objection  by  the  plaintiff,  and  that  if 
there  Is  any  ground  upon  which  the  action 
of  the  trial  court,  in  sustaining  the  objec- 
tion to  the  question,  can  be  upheld  by  this 
court,  then  that  It  Is  the  duty  of  this  court 
to  uphold  the  action  of  the  trial  court. 

The  question  which  called  for  the  above 
rule  was  in  the  following  language:  "Isn't 
there  a  rule  there  that  required  you  to  pat 
a  light  on  the  engine  you  "was  working  on?" 
The  undisputed  evidence  showed  that  the 
plaintiff,  at  the  time  of  his  injuries,  was  at 
work,  or  claimed  to  be  at  work,  on  an  oigine 
In  a  roundhouse,  and  that  he  received  his 
injuries  at  night  while  so  at  work.  While 
the  above  question  Is  not  In  perfect  gram- 
matical form,  it  is  perfectly  plain  that  it 
called  for  the  plaintiff's  knowledge  as  to  the 
existence  of  a  rule  which  was  In  operation 
at  the  roundhouse  at  the  time  he  received 
his  injuries.  To  hold  that  the  question  might 
refer  to  a  rule  which  was  adopted  subse- 
quent to  the  time  when  the  plaintiff  was  in- 
jured would  do  violence  to  the  plain  mean- 
ing of  the  question.  The  reasoning  of  this 
court  in  Watters  v.  Brown,  177  Ala.  78.  58 
South.  293,  has  no  applicability  to  the  ques- 
tion in  hand. 

[3]  Second.  There  was  no  evidence  in  this 
case  tending  to  show  that  the  rule  inquired 
about  had  ever  been  printed  or  reduced  to 
writing.  The  proposition  that  "a  witness 
cannot  testify  as  to  the  terms  of  a  rule  adopt- 
ed by  a  railroad  company,  which  is  contained 
in  a  printed  book  of  rules,  unless  the  book 
itself  is  produced,  or  Its  absence  Is  account- 
ed for,"  is  familiar.  Ga.  P.  R.  Co.  v.  Propst, 
90  Ala.  1,  7  South.  635;  L.  ft  N.  R.  R.  Ca 
V.  Orr,  94  Ala.  602,  10  South.  167. 

As  there  was  nothing  in  the  evidence  hi 
this  case  tending  to  show  that  the  rule  in- 
quired about — a  rule  operative  In  a  round- 
house— was  in  writing,  the  action  of  the 
trial  court  in  sustaining  the  plaintiff's  objec- 
tion to  the  question  cannot  be  upheld  upon 
this  ground.  While  this  court  has  by  a  loDg 
line  of  dedsions  declared  that  error  in  ex- 
cluding evidence  upon  a  general  objection  to 
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a  question  calling  for  andi  evidence  will  not 
be  impnted  to  the  trial  conrt  if  the  ruling 
can  be  sustained  on  any  ground,  aeverthelesa, 
to  uphold  the  action  of  the  trial  court  on 
this  particular  ruling  on  the  stated  ground 
wonld,  we  think,  be  stretching  the  rule  to  an 
unreasonable  length. 

[4]  Third.  It  is  intimated  that  the  plead- 
ings were  not  broad  enough  to  oorer  the  evi- 
dence which  was  called  tor  by  the  above 
que8tl<HL  In  reply  to  this  we  desire  to  say 
that  the  record  before  us  shows  that  on  the 
6th  day  of  January,  1913,  the  conrt  overruled 
the  demurrers  to  the  complaint,  and  the  min- 
utes of  the  court  as  of  that  date  then  pro- 
ceed as  follows: 

"Thereupon  defendant  pleads  general  issue 
with  leave  to  give  in  defense  any  matter  that 
can  be  well  pleaded." 

It  farther  appears  that  on  February  11^ 
1913,  the  cause  was  reopened  for  further  set- 
tlement of  the  pleadings,  and  that  the  court 
on  that  day  made  the  following  order  upon 
Its  minutes: 

**C!ome  the  parties  by  their  attorneys  into  open 
conrt,  and  upon  the  order  of  the  court  that  this 
cause  be  reopened  for  the  further  settlement  of 
pleadings  by  leave  of  the  court  first  had  and  ob- 
tained, plaintiff  amends  first  count  of  complaint. 
Thereupon  the  defendant  refiles  former  demur- 
rers to  complaint  as  amended,  and,  the  same  be- 
ing submitted  to  and  duly  considered  by  the 
court,  it  is  dierefore  considered  and  adjudged 
that  said  demurrers  refiled,  to  complaint,  as 
amended,  be  and  the  same  are  hereby  overruled. 
Issne  Joined  on  plea  of  general  Issue,  with  leave 
to  give  in  defense  any  matters  that  could  be  well 
pleaded.  Thereupon,  b^  leave  of  the  court  first 
had  and  obtained,  plaintiff  files  counts  A  and 
B;  and  it  is  agrMd  that  demurrers  be  filed 
later." 

The  counts  upon  which  this  case  was  tried 
were  numbered  1,  2,  3,  A,  and  B.  It  Is  plain 
from  the  above  quotation  of  the  minutes  as 
of  February  11,  1913,  that  only  the  pleadings 
were  that  day  before  the  conrt,  and  that  "is- 
sue was  joined  on  plea  of  general  issue,  with 
leave  to  give  in  defense  any  matters  that 
could  be  well  pleaded,"  to  the  entire  com- 
plaint, and  that  the  plaintiff  was  given  leave 
to  file  counts  A  and  B  to  the  complaint,  and 
that  the  defendant  was  given  leave  to  flle 
demurrers  to  said  counts  A  and  B  at  a  later 
period. 

On  June  20th  the  demurrers  to  count  A  and 
B  were  overruled,  and  the  court  states  In  Its 
minutes  that  thereupon,  "the  pleadings  in 
this  canse  being  now  settled  and  issues  form- 
ed," the  case  was  tried  by  the  jury.  We 
think  that  the  minute  entries  plainly  show 
that  this  case  was  tried  upon  the  plea  of  the 
general  Issue,  with  leave  to  give  in  evidence 
any  matters  of  defense  which  could  be  prop- 
erly pleaded  to  the  complaint,  and  the  bill 
of  exceptions  shows  beyond  question  that  the 
case  was  so  tried  by  the  court 

We  have  indulged  in  this  reply  to  the  ap- 
plication for  a  rehearing,  because  we  think 
that  the  more  the  recwd  is  examined  the 
plainer  it  is  made  to  appear  that  the  judg- 


ment of  the  court  below  should  be  reversed 
for  the  reasons  stated  in  the  above  opinion. 
The  application  for  a  rehearing  is  overml 
ed.    All  the  Justices  concur. 


091  Ala.  182) 

CNBAL  et  aL  v.  COOPEK  et  at     (No.  728.) 
{Supreme  CSonrt  of  Alabama.     Dec.  17,  1914.) 

1.  TZNANOT     IN     COMUOIT     •=»S5— RiOBT     TO 
CONVKT   InTEBKST. 

A  tenant  In  common  may  convey  his  un- 
divided interest  without  knowledge  or  con- 
sent of  his  cotenants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Gent  Dig.  t  27;   Dec.  Dig.  «=a35.] 

2.  Pabtition  9=»14— Right  of  Gotxnantb. 

A  cotenant  has  the  right  to  a  partition 
of  the  common  property. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  (  37 ;   Dec  Dig.  «=3l4.] 

8.  Pabtition  «s918—Gotknants— Effect  or 

Dekd  of  Past  of  Interest. 
Where  a  cotenant  deeds  a  part  of  the  land 
held  in  common,  the  other  cotenants  may  have 
partition  irrespective  of  such  deed,  bnt  such 
purchaser's  rights  will  be  protected  in  equity 
if  it  can  be  done  without  prejudice  to  the  oth- 
er cotenants. 

[Ed.  Note.— For  othw  cases,  see  Partition, 
Cent  Dig.  f§  36,  81;  Dec.  Dig.  «=>13.] 

4.  Equitt  «=>150  — Pleadino  — Mm-TiFABi- 

OUSNESS. 

Purchasers  of  part  of  the  interest  of  a 
cotenant  are  proper  parties  to  partition  pro- 
ceedings between  the  cotenants,  and  their  join- 
der does  not  make  the  bill  multifarious. 

[Ed.  Note. — For  other  cases,  see  EJquity,  Cent 
Dig.  i§  842,  371-379;    Dec.  Dig.  «8=>150.] 

5.  Equity  (8=»147  —  Pi.badiho— "MT7i.TiFAia- 

0USWE88." 

"Multifariousness"  abstractly  is  Incapable 
of  an  accurate  definition,  bnt  includes  those  caa- 
es  where  a  jparty  is  brought  as  a  defendant  on 
a  record  with  a  large  ijortion  of  which,  and, 
in  the  case  made  by  which,  he  has  no  connec- 
tion whatever. 

[EM.  Note.— For  other  cases,  see  Elquity,  Cent 
Dig.  i  340;   Dec.  Dig.  «=9l47. . 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Multifariousness.] 

Appeal  from  Chancery  Couit,  Lauderdale 
County;    W.  H.  Simpson,  Chancellor. 

Bill  for  partition  by  James  P.  Cooper  and 
others  against  Emmet  O'Neal  and  others. 
From  a  decree  for  complainants,  defendants 
appeaL    AfBrmed. 

R.  B.  Evins,  of  Greensboro,  for  appellants. 
Kirk,  Carmichael  &  Rather,  of  Tnscumbia, 
and  Mitchell  &  Hnghston,  of  Florence,  for 
appellees. 

GARDNER,  J.  Bill  for  sale  of  land  for 
partition  among  joint  owners,  or  tenants  in 
common.  There  was  demurrer  by  some  of 
the  respondents  to  the  bill  as  amended,  for 
multlfariouBness,  which  demurrer  was  over- 
ruled, and  this  ruling  of  the  court  presents 
the  only  question  argued  In  brief  for  appel- 
lant 

The  case  as  presented  by  the  bill  la,  we 
think,  properly  and  concisely  stated  by  coun- 
sel for  appellees,  in  brief,  as  follows: 


^=3Far  other  coMi  see  sams  topic  and  KST-NUMBBR  in  all  Key-NnmlMred  Dlgssta  and  ladsxss 
67  80.- 
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"The  bill  was  filed  bj  Ckraper  and  others, 
appellees  to  sell  for  division  E.  ''A  of  S.  K.  % 
of  section  9,  township  2,  range  9  west,  In  Tjin- 
derdal«  county.  It  is  alleged  that  said  tract 
was  formerly  owned  by  William  Cooper  and  I* 
B.  Cooper  and  B.  A.  O'Neal,  who  held  it  dur- 
ing their  lives  as  tenants  in  common.  All  the 
parties  to  the  bill  are  alleged  to  stand  in  privi- 
ty of  title  with  these,  or  some  one  of  these, 
original  cotenants,  either  by  inheritance  or 
by  conveyance  from  some  successor  in  title. 
The  widow  (Olivia  O'Neal)  of  E.  A.  O'Neal 
took  by  will  his  undivided  one-third  interest. 
Appellant  Emmet  O'Neal  is  her  son  and  the 
executor  of  her  will.  He  inherited  an  undivided 
one-eighteenth  interest  In  1904,  Olivia  O'Neal 
conveyed  to  defendant  Turner  Williams  her 
interest  in  a  described  10  acres  of  the  80.  In 
1910,  defendant  (and  appellant)  Emmet  O'Neal 
conveyed  to  defendants  Bailey  and  his  wife 
his  interest  in  20  acres  of  the  80.  AU  the 
O'Neal  defendants  and  Turner  Williams  and 
the  Baileys  demurred  to  the  bill  for  misjoinder 
of  parties  and  for  multifariousness;  but  only 
Emmet  O'Neal,  as  an  individual  and  as  ex- 
ecntor  of  Olivia  O'Neal's  estate,  has  appealed. 
The  case  proceeded  to  final  decree,  and  the 
lands  were  ordered  sold,  but  in  three  separate 
parcels  to  conform  to  the  conveyances  made." 

It  thus  appears  that  all  the  parties  stood 
In  privity  of  title  with  some  one  of  the  orig- 
inal cotenants,  either  by  inheritance  or  by 
pnrchase.  The  widow  of  E.  A.  O'Neal  took 
by  will  his  undivided  one-third  interest,  and 
she,  In  1901,  conveyed  to  defendant  Turner 
Williams  her  interest  In  a  described  10 
acres  of  the  eighty.  Appellant  Emmet 
O'Neal  Inherited  bis  Interest  in  the  80  acres 
from  his  mother,  and  he,  in  1910,  conveyed 
his  interest  in  20  acres  of  the  80  to  defend- 
ants Bailey  and  his  wife.  No  efFort  at  a  con- 
veyance of  only  a  part  of  the  SO  acres  seems 
to  have  been  made  by  any  one  standing  In 
privity  with  the  title  of  the  original  coten- 
ants, except  by  the  two  conveyances  above 
mentioned  made  by  those  In  privity  with  ti- 
tle of  the  original  cotenant,  E.  A:  O'Neal. 
As  previously  stated,  the  question  of  multi- 
fariousness is  *the  one  question  argued  in 
brief  for  appellant. 

[1]  It  is,  of  course,  universally  recognized 
that  a  cotenant  may  convey  at  his  pleasure 
his  undivided  interest  in  all  the  lands  held 
in  common  without  the  knowledge  or  consent 
of  his  companions  in  Interest.  Such  a  con- 
veyance places  the  grantee  in  the  deed  in  the 
same  position  that  the  grantor  bad  previous- 
ly occnpied;  no  possible  Injury  could  result 
to  the  other  cotenants  In  the  tract 

[2]  The  rule  Is  further  recognized  that  a 
cotenant  has  a  right  to  a  partition  of  the 
common  property.  As  was  said  in  the  case 
of  Gore  t.  Dickinson,  98  Ala.  363,  11  South. 
743,  39  Am.  St  Rep.  67: 
."So,  also,  it  is  settled  that  neither  the  fact 
that  inconvenience  or  injury  will  result,  or  mis- 
chief be  entailed  upon  the  property,  or  that  a 
division  may  be  embarrassed  by  difficulties,  will 
deprive  a  cotenant  of  the  right  to  demand  a 
partition  of  the  common  property." 

[S]  In  recognition  of  this  right  on  the  part 
of  a  cotenant  it  is  held  by  the  decided 
weight  of  authority  that  a  deed  from  a  co- 
tenant  of  a  part  of  the  land  held  in  common 
cannot  in  any  way  operate  to  the  prejudice 


of  the  other  tenants  in  common.  And  It  lias 
therefore  been  held  that  the  other  tenants  in 
common  have  a  right  to  have  the  land  par- 
titioned unaffected  by  such  deed.  In  such 
case,  however,  it  is  held  that  a  court  of  equi- 
ty will  protect  the  rights  of  such  purchaser, 
if  it  can  be  done  without  prejudice  to  the 
other  cotenants. 

Speaking  to  this  same  subject  it  was  said 
in  the  case  of  Stark  t.  Barrett  16  Cal.  368, 
as  follows: 

"It  is  the  settled  law,  and  hence  a  convey- 
ance by  one  tenant  of  a  parcel  of  the  general 
tract  owned  by  several,  is  inoi)erative  to  im- 
pair any  of  the  rights  of  his  cotenants.  Tlie 
conveyance  must  be  subject  to  the  ultimate 
determination  of  their  rights,  and  upon  obvious 
grounds.  One  tenant  cannot  appropriate  to 
himself  any  particular  parcel  of  the  general 
tract;  as,  npon  a  partition,  which  may  be 
claimed  by  the  cotenants  at  any  time,  the  par- 
cel may  be  entirely  set  apart  in  severalty  to 
the  cotenant  He  cannot  defeat  its  possible 
result  while  maintaining  his  interest,  nor  can 
he  defeat  it  by  a  transfer  of  his  interest;  he 
cannot,  of  course,  invest  his  grantee  with  rights 
greater  than  he  possesses." 

Mr.  Freeman,  in  his  work  on  Cotenancy 
and  Partition  (sectton  203),  quotes  the  fol- 
lowing from  an  authority  cited  In  the  note: 

"The  grantee  then  acquires  all  the  interest 
of  his  grantor  in  the  special  tract  and  that  in- 
terest 18  the  tenancy  in  the  special  tract  in 
common  with  the  cotenants  of  his  grantor; 
but  his  conveyance  did  not  sever  the  special 
tract  from  the  general  tract,  so  far  as  the  co- 
tenants  are  concerned,  and  the  general  tract  is 
therefore  liable  to  partition,  so  far  as  the  co- 
tenants  of  the  grantor  are  concerned,  as  it 
would  be  had  the  conveyance  of  the  special 
tract  not  been  made." 

As  holding  to  this  view,  we  dte  the  fol- 
lowing: Worthington  v.  Staunton,  16  W.  Va. 
208;  Eenoye  v.  Brown,  82  Miss.  607,  35 
South.  168,  100  Am.  St  Rep.  646;  Parker  v. 
Harrison,  63  Miss.  225;  Dom  v.  Dunham, 
24  Tex.  366;  Hazen  t.  Webb,  66  Kan.  38,  68 
Pac.  1096,  93  Am.  St  Rep.  276;  Freeman 
on  Cotenancy  and  Partition,  §{  199  to  205, 
inclusive;  SO  Cyc.  176;  Gates  T.  Salmon,  35 
Cal.  676,  95  Am.  Dea  139. 

[4]  These  authorities  ther^ore  demon- 
strate that  one  cotenant  cannot  by  a  sale 
of  his  interest  In  only  a  part  of  a  common 
tract,  thus  prejudice  the  rights  of  his  co- 
tenants  in  the  property  of  the  common  es- 
tate, and  that  tn  the  partition  proceeding 
such  grantees  of  only  a  part  of  said  com- 
mon estate  from  one  of  said  cotenants  ara 
proper  parties,  and  indeed  th^  Interest  is 
treated  as  a  tenancy  tn  the  special  tract  in 
common  with  the  cotenants  of  their  grantor, 
and  that  the  conveyance  did  not  sever  the 
special  tract  from  the  general  tract  so  far 
as  the  cotenants  are  concerned,  but  that  such 
general  tract  is  liable  to  a  partition,  so  far 
as  the  cotenants  are  concerned  as  would  be 
had  the  conveyance  of  the  special  tract  not 
been  made.  As  to  the  right  of  cotenants  io 
common  to  a  partition  of  the  common  prop- 
erty, we  cite,  also.  In  this  connection,  Cp- 
shaw  v.  TTpshaw,  180  Ala.  204,  60  South. 
804;    McLeod  v.  McLeod,  169  Ala.  654,  53 
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Sonth.  834;  HoIIls  ▼.  Watklns,  66  Sontb.  20, 
present  term. 

We  need  not  here  stop  to  Inqnlre  to  wbat 
extent  a  court  of  equity  would  go  In  the  pro- 
tection of  the  Interest  of  a  grantee  of  a  part 
of  such  common  estate  in  a  partition  pro- 
ceeding, bat  the  authorities  show  that  their 
tntereats  will  be  fully  protected  in  such 
court  if  consistent  with  the  rights  of  the  co- 
tenants  of  the  common  tract  Our  statutes 
(sectiona  6232-6233,  Code  1907)  were  evi- 
dently intended  for  a  liberal  use  of  the  pow- 
er  of  a  court  of  equity  In  proceedings  for  the 
partition  or  sale  for  partition  of  estates  of 
tenants  In  common. 

The  bill  here  does  not  seek  a  partition  In 
kind  of  the  property,  but  giving  full  etTect 
to  tbe  conveyances  made,  and  out  of  resiject 
for  the  rights  and  Interests  of  such  grantees 
of  a  i>art  only  of  the  common  estate,  prays 
a  sale  of  the  property  for  division  Into  three 
separate  tracts  in  accordance  with  the  pur- 
chases so  made.  All  of  the  parties  are 
brought  before  the  court,  and  the  rights  of 
eacb  are  by  the  decree  fully  preserved. 

[t]  No  universal  rule  in  regard  to  "multl- 
fariousness"  Is  admitted  to  be  established  as 
to  cover  all  possible  cases.  As  said  In  the 
case  of  Adams  v.  Jones,  68  Ala.  117: 

"Multifarioosneas,  abstractly,  has  been  prop- 
erlv  said  to  be  incapable  of  an  accurate  den- 
niaon;  bat  is  generally  understood  to  Include 
those  cases  'where  a  party  ia  bronght  aa  a 
defendant  on  a  record,  with  a  large  portion  of 
which,  and  in  the  case  made  by  which,  he  has 
no  connection  whatever.'  Story's  Eq.  PI.  f 
530;  Kennedy  v.  Kennedy,  2  Ala.  673.  The 
objection  is  greatly  a  matter  of  discretion,  and 
80  the  circnmstances  under  which  it  is  al- 
lowed to  prevail;  so  that  every  case  most,  in 
a  measure,  be  governed  by  what  is  convenient 
and  equitable  under  It*  own  pecnliar  facts,  sub- 
ject to  the  recognized  principles  of  equity  jn- 
risprndence.  And  it  is  always  proper  to  ez- 
erose  this  discretion  in  soch  manner  aa  to 
discourage  future  litigation  about  the  same  sub- 
ject-matter, and  prevent  a  multiplicity  of  suits, 
and  never  so  as  to  do  plain  violence  to  the 
maxim  that  courts  of  equity  'delight  to  do  Jua- 
tice,  and  not  by  halves.' " 

The  authorities  which  we  have  above  cit- 
ed clearly  show  that  the  parties  demurring 
were  proper  parties  to  this  suit  and  cannot 
be  heard  to  complain  that  the  bill  was  multi- 
farious. We  were  at  first  somewhat  Impress- 
ed, upon  consideration  of  this  cause,  by  the 
case  of  Inman  v.  Front,  00  Ala.  362,  7  Sonth. 
842,  wherein  was  dted  the  case  of  Matter  of 
Prentiss,  7  Ohio,  120,  pt  2,  30  Am.  Dec.  203, 
and  wherdn  It  was  said:  "The  parties  must 
be  tenants  In  common  of  all  the  lands  sought 
to  be  divided."  . 

By  some  of  the  authorities  above  dted,  the 
Ohio  case  Is  treated  as  holding  to  a  contrary 
view  to  the  great  weight  of  authorlUea  and 
as  opposed  to  the  views  expressed  in  these 
cases.  Upon  mature  reflection,  however,  we 
are  persuaded  that  the  cause  of  Inman  v. 
Prout,  supra.  Is  not  at  all  in  conflict  with  the 
conclusion  we  have  here  reached.  The  right 
of  a  cotenant  to  spilt  up  a  common  tract  to 


tbe  prejudice  of  the  right  of  his  ootenants 
for  partition  of  the  common  estate  was  not 
discussed  nor  Involved  In  that  case.  Indeed, 
the  opinion  shows  that  tbe  original  cotenan- 
cy was  dissolved  by  valid  Judicial  sale.  Aa 
said  In  the  opinion: 

"By  the  proceedings,  the  tide  of  the  original 
owners  to  the  several  lots  was  divested,  and 
vested  in  the  purchasers  respectively,  so  that 
each  purchaser  s  title  and  poBsession  ia  sepa- 
rate and  distinct" 

Therefore,  the  common  estate  having  been 
properly  divided  by  a  valid  sale  into  separate 
and  distinct  parcels,  the  expression  of  the 
court  that  the  parties  must  be  tenants  In 
common  of  all  the  lands  sought  to  be  divid- 
ed In  the  case  and  under  the  facts  as  therein 
shown  was  entirely  proper,  for  such  is  un- 
doubtedly the  general  rule. 

We  are  therefore  of  the  opinion  that  the 
bill  was  not  multifarious,  and  that  the  learn- 
ed chancellor  properly  ruled  in  overruling 
demurrers  to  the  bllL 

The  decree  of  the  diancery  court  la  af- 
firmed. 

Affirmed.    All  the  Justices  concur. 


LOUISVUiLB 


(131  Ala.  4M) 
▼.  JONBSw 


&  M.  R.   00. 
(No.  716.) 
(Supreme  Court  of  Alabama.     Nov.   7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  NEai.IOKN0K    4=s>136— PliEADIHa    AND 

Psoor. 

Where  the  negligence  which  the  evidence 
tended  to  establish  was  different  from  that  set 
up  in  the  complaint,  defendant  is  entitled  to 
the  general  affirmative  charge. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {{  277-853;    Dec.  Dig.  «8=»136.] 

2.  Railboads  9=>396— Iitjubies  to  Pkhsons 
ON  'Cbacks  —  BuBDKR  or  PBOor  —  Last 
GI.KAB  Cbanox. 

While  Code  1907,  I  6476.  provides  that 
when  any  person  is  killed  or  injured  by  the 
locomotiTe  or  cars  of  any  railroad,  tbe  burden, 
of  proof  is  on  the  railroad  company  to  show 
that  it  was  not  negligent,  plaintiff,  suing  for 
the  death  of  his  intestate,  a  trespasser  who 
was  run  down  by  defendant's  engine  has  the 
burden  of  proving  defendant's  negligence,  which 
was  alleged  to  be  a  failure  to  exercise  due  care 
after  discovering  deceased's  position  of  periL 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !S  1341-1343,  1357;  Dec  Dig.  «=» 
396.] 

3.  RATLBOADB    «=>381— ItTJTTBIES  TO   Pebsoits 

ow  Tbaok»— LiABniiTY  or  Coupart. 
Where  a  trespasMr  on  a  railroad  track 
stepped  in  front  of  a  switch  engine  and  was 
run  down  before  bis  position  of  peril  was  dis- 
covered by  those  in  diarge,  tbe  company  was 
not  liable. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  1285-1293;   Dec.  Dig.  <g=>381.] 

4.  Appeai.  ahd  Ebbob  «=>231— Pixadinq  «=» 
208— Dkmubbeb — Assionmentb  of  Defects. 

Neither  the  trial  nor  the  appellate  court 
can  consider  defects  in  a  pleading  attacked  by 
demurrer,  which  were  not  specially  assigned. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g{  1299,  1352;  Dec.  Dig.  <S=> 
231;  Pleading,  Cent  Dig.  H  513-619;  Dec. 
Dig.  «=>208.r 
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5.  Railboads  «=>391— Iiijubieb  to  Pebsonb 
ON  Tbackb— Pleas— SuFFioiENCT. 

A  plea  that  plaintiff's  intestate  walked  up 
the  track  and,  without  stopping,  looking,  or 
listening,  stepped  on  the  track  immediately  in 
front  of  the  rapidly  approaching  engine,  in 
such  proximity  that  those  in  charge  could  not, 
by  the  exercise  of  all  diligence,  atop  the  engine 
before  striking  the  intestate,  and  that  he  went 
apon  the  track  with  the  full  knowledge  that  it 
was  a  dangerous  place  and  that  engines  fre- 
quently traversed  it,  and  remained  thereon  with 
such  knowledge  after  placing  himself  in  front 
of  a  fast  approaching  engine,  though  he  had 
ample  time  to  reach  a  place  of  safety,  is  in- 
definite as  to  whether  the  negligence  of  intes- 
tate was  prior  or  subsequent,  to  that  of  defend- 
ant, and  hence  was  subject  to  demurrer, 

[£<d.  Note.— For  other  cases,  see  Railroads, 
Coit.  Dig.  K  1331-1338;  Dec.  Dig.  <S=>3Q4.} 

&  BAILBOADB   «=>359— iHJTTBIBa    TO    Pkksoitb 
ON  TBACKS— DUTT  TOWAKDB  Tbkbfasseb. 
A  railroad  company  is  not  bound  to  keep 

ainr  watch  oat  for  a  trespasser,  being  bound 

only  to  avoid  injuring  him  when  his  peril  is 

discovered. 
[Ed.   Note.— For  other  cases,   see   Railroads, 

Gent  Dig.  H  1238, 1239;   Dec.  Dig.  «=>359.] 

Appeal  from  Law  and  Equity  Court,  Mor- 
gan (bounty;   Thomas  W.  Wert,  Judge. 

Action  by  Ollle  Jones,  aa  administrator, 
against  the  LoulsvlUe  8c  Nashville  Railroad 
Company  for  damages  for  tbe  death  of  his 
intestate.  Judgment  for  plaintifT,  and  de- 
fendant appeals.     Reversed  and  remanded. 

The  complaint  and  the  facts  sufficiently 
appear  from  the  opinion  of  the  court.  Plea 
2  is  a  plea  of  contributory  negligence  set- 
ting up  defendant's  position  between  the  two 
tracks,  and  that  he  attempted  to  cross  tlie 
said  track  or  get  upon  the  same  in  such  close 
proximity  to  the  engine  that  it  could  not  have 
been  stopped  in  time  to  have  prevented  In- 
juring him,  well  knowing  that  said  engine 
was  approaching  at  a  rapid  rate  of  speed, 
and  in  full  view  of  him,  anl  In  close  and  dan- 
gerous proximity  to  him,  and  was  seen  by 
him  or  should  have  been  seen  by  him  at  the 
time  he  got  between  said  rails,  etc.  Plea 
8  alleges  that  the  Intestate  walked  up  the 
track  upon  which  the  engine  was  running  at 
a  rapid  rate  of  speed,  and  went  upon  said 
track  without  first  stopping,  looking,  and 
listening,  and  placed  himself  on  the  track 
Immediately  in  front  a  rapidly  approaching 
engine,  and  in  such  close  and  dangerous 
proximity  to  it  that  the  servants  or  agents 
in  charge  of  said  engine  were  unable,  by  the 
exercise  of  all  diligence  known  to  skillful 
engineers,  to  bring  said  engine  to  a  stop  be- 
fore striking  plaintiff's  intestate,  and  defend- 
ant further  avers  that  plaintiff's  Intestate 
went  upon  said  track  with  the  fuU  knowledge 
and  consciousness  that  said  track  was  a 
dangerous  place,  and  that  engines  frequently 
traversed  said  tracks,  and  he  remained  upon 
said  track  with  such  knowledge  and  con- 
sciousness; after  placing  himself  on  said 
track  in  front  of  a  fast  approaching  engine, 
he  carelessly  and  negligently  failed  to  get 


off  of  the  track,  and  in  a  place  of  safety, 
which  he  had  ample  time  to  do. 

The  following  charges  were  refused  to  de- 
fendant: 

"(18)  The  burden  is  upon  plaintiff  in  ao  far 
as  he  seeks  to  recover  under  count  3  to  prove 
to  your  reasonable  satisfaction  the  allegations 
of  the  facts  therein,  and  that  defendant's  em- 
ployes were  guilty  of  negligence  therein  al- 
leged." 

(19)  Same  as  18. 

"D.  If  you  believe  from  the  evidence  that  d*- 
fcmdant  stepped  on  the  track  on  which  the 
engine  was  running  without  stopping,  looking, 
or  listening,  and  that  this  action  on  his  part 
was  the  proximate  cause  of  bis  death,  and  that 
he  was  not  discovered  in  said  place  by  any 
one  on  the  engine  keeping  a  lookout  at  the 
time,  and  that  at  the  time  of  his  getting  upon 
the  track,  and  his  discovery  in  said  positioiij 
the  engine  was  so  cloae  to  him  that  it  could 
not  have  stopped  by  the  application  of  all 
appliances  and  the  use  of  all  means  known  to 
skillful  engineers  in  time  to  avoid  hitting  and 
injuring  him,  then  your  verdict  abonld  be  for 
defendant" 

"G.  If  you  believe  from  the  evidence  tli&t 
Charley  Humphrey  gave  immediate  warning  to 
the  engineer  when,  as  be  saw  the  deceased  ap- 
proach and  get  upon  the  track,  and  that  the 
engineer  immediately  cut  off  the  steam  and  ap- 
plied the  emergency  simultaneously,  and  did 
all  in  his  power  known  to  skillful  engineers  to 
stop  the  engine,  and  could  not  avoid  hitting 
the  intestate,  then  defendant  is  not  liable  in 
this 


Eyster  &  Eyster,  of  New  Decatur,  for  ap- 
pellant Oillahan  &  Harris,  of  Decatur,  tat 
appellee. 

MATFIELD,  J.  Appellees  intestate,  an 
aged  man,  estimated  to  be  between  60  and 
80  years  of  age,  was  walking  along  appel- 
lant's roadbed  between  two  parallel  trades, 
and  Just  before  a  switch  engine  (moving  In 
the  same  direction)  was  opposite  him,  he 
stepped  upon  the  track  in  front  of  the  engine 
and  was  killed.  PlainttfTs  evidence  was  in 
conflict  as  to  how  far  the  engine  was  from 
deceased  when  he  stepped  upon  the  track, 
placing  it  at  distances  varying  from  50  or 
60  yards  to  10  or  30  feet  Plaintiff's  evi- 
dence was  also  in  conflict  as  to  the  speed  of 
the  train.  It  being  variously  estimated  to 
have  been  from  15  to  25  miles  per  hour.  The 
evidence  was  without  dispute  that  deceased 
was  a  trespasser  when  he  was  killed.  It  was 
also  without  dispute  that  neither  the  en- 
gineer nor  the  fireman  saw  the  deceased  on 
the  track  or  knew  of  Ills  dangerous  proximi- 
ty to  the  track,  until  the  engine  had  struck 
him,  though  they  did  know  of  bis  walking 
down  the  roadbed  ^tween  the  two  tracks: 
but  it  was  also  without  dispute  that  deceas- 
ed was  in  no  danger  from  a  passing  engine 
while  so  walking,  and  that  if  he  had  not 
stepped  on  the  track  on  which  the  engine 
was  moving,  he  would  not  have  been  strick- 
en by  the  passing  engine.  There  was  on  the 
engine  a  third  man,  a  servant  of  the  defend- 
ant, described  as  a  lookout,  whose  business 
it  was  to  look  out  for  persons  and  objects  on 
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the  track  In  front  of  the  engine.  There  was 
no  direct  evidence  that  this  lookout  saw  the 
deceased  on  the  track,  In  time  to  prevent 
hitting  him,  though  there  was  poasibly  suffi- 
cient evidence  to  carry  the  question  of  his 
negligence  to  the  Jury,  in  falling  to  aaOts 
the  engineer  or  the  fireman  of  deceased's 
peril.  That  is  to  say,  there  was  evidence 
from  which  the  jury  might  infer  that  the 
lookout  saw  the  deceased  in  time  to  give  the 
warning  and  prevent  the  injury.  The  evi- 
dence is  without  dispute,  howeTer,  that  he 
did  not  give  the  warning  until  the  engine  had 
stricken  the  deceased. 

[1]  The  case  was  tried  on  the  general  Is- 
Boe  as  to  one  count  only.  This  count  declar- 
ed on  subsequent  negligence — that  is,  negli- 
gence after  the  discovery  of  intestate's  perlL 
The  spedflc  negligence  alleged  was  as  fol- 
lows; 

"That  the  said  agents  or  servants  of  the  de- 
fa>dant  so,  as  aforesaid,  in  charge  of  aald  en- 
gine discovered  the  peril  of  her  said  intestate 
on  said  track  in  time  to  bare  avoided  killing 
him;  |ind,  after  discovering  the  perilous  situa- 
tion of  her  said  intestate,  the  said  ageota  or 
servants  of  the  defendant  in  charge  of  said  en- 
gine so  negllgentl;  managed  or  operated  'the 
same  as  that,  as  a  proximate  consequence  of 
such  negligence,  plaintiff's  intestate  was  killed." 

It  will  be  observed  that  the  spedflc  n^U- 
gence  alleged  was  the  operation  or  manage- 
ment of  the  engine  after  the  discovery  of  In- 
testate's peril.  There  was  therefore  an  en- 
tire failure  of  proof  as  to  the  only  negligence 
which  was  alleged.  As  before  stated,  the 
only  possible  negligence  proven  was  the  fail- 
ure of  the  lookout  to  notify  the  engineer  or 
the  fireman  of  intestate's  peril.  If  it  could 
be  said  that  any  negligence  was  charged 
against  the  lookout,  or  that  he  had  charge 
or  centred  of  the  engine,  it  was  not  the  neg- 
ligence of  hla  f&llure  to  notify  the  engineer 
or  the  fireman.  There  was  no  allegation  of 
the  only  negligence  which  the  proof  tended 
to  show,  nor  was  there  any  general  allega- 
tion of  negligence  which  could  be  supported 
by  the  proof.  For  this  reason  the  general  af- 
firmative charge  should  have  beat  given  for 
the  defendant 

[2]  The  trial  court  also  fell  into  error  in 
Its  oral  charge  as  to  the  burden  of  proof  in 
this  case,  and  as  to  the  effect  and  applica- 
tion of  the  statute  (Code,  t  6476).  The  trial 
court,  among  other  tblaga,  charged  the  Jnry 
as  follows: 

"Gentlemen  of  the  Jury,  our  lawmakers  have 
enacted  a  section  of  the  Code,  which  prescribed 
whenever  a  person  is  injured  or  killed  by  a 
railroad  company  along  the  tracks,  as  has  been 
detailed  In  this  case,  then  the  bnrdot  Is  not 
upon  the  plaintiff  to  show  that  the  employes 
were  negligent,  but,  gentlemen  of  the'  Jury, 
whenever  tbev  establish  the  fact  that  this 
person  was  killed,  the  burden  is  upon  the  rail- 
road company  to  show  that  it  was  not  negli- 
gent." 

"Our  lawmakers  have  said  whenever  the  evi- 
dence discloses  that  fact,  and  you  are  satisfied 
that  the  injurv  has  occurred,  or  that  death 
has  resulted,  that  the  bnrden  is  not  upon  the 
plaintiff  to  prove  that  defendant's  servants,  or 
agents,  or  employes  are  negligent,  but  the  bar- 


den  is  upon  the  defendant  to  diow  that  the 
servants,  agents,  or  employes  of  d^endant  were 
not  negligent" 

Vbch  of  these  two  propositions  was  er- 
roneous, as  ai^lied  to  the  undisputed  facts  of 
this  case.  The  intestate  was  a  trespasser, 
and  was  therefore  himself  guilty  of  negli- 
gence. The  complaint  here  admitted  that 
the  Intestate  was  a  trespasser,  and  the  only 
theory  of  the  count  was  that  defendant's  neg- 
ligence followed  the  intestate's.  The  statute 
referred  to  by  the  court  therefore,  does  not 
place  the  bnrden  of  proof  on  the  defendant 
to  show  that  the  Intestate's  negligence  was 
subsequent  to  that  of  defendant's  agents  or 
servants.  The  bnrden  of  proof,  in  this  case, 
was  clearly  on  the  plaintiff  to  show  that  the 
negligence  of  the  defendant  was  subseqaent 
to  that  of  the  intestate,  which  was  admitted 
by  the  count  and  which  the  proof  showed 
without  conflict  It  could  be  conceded  that 
the  defendant  was  guilty  of  negligence  in 
this  case,  and  yet  it  would  not  be  liable. 
The  only  dltq>uted  issue  on  the  trial  was  as 
to  whether  there  was  any  negligence  after 
the  discovery  of  plaintiff's  intestate's  perlL 
The  count  alleged  that  there  was ;  and  as  to 
this,  of  course,  the  burden  of  proof  waa  on 
the  plaintiff  and  not  on  the  defendant.  In 
Southern  Railway  Co.  v.  Smith,  163  Ala.  174, 
186,  60  South.  S90,  394,  it  was  said: 

"The  history  of  the  successive  statutes  on 
this  subject  shows  that  the  matter  which  the 
Legislature  had  in  view  was  only  injuries  oc- 
curring at  the  places  specified,  and  section  5476 
itself  places  the  burden  on  the  railroad  com- 
pany 'to  show  a  compliance  with  the  require- 
ment of  such  sections,  and  that  there  was  no 
negligence  on  the  part  of  the  company  or  its 
agents.'  There  would  be  no  reason  in  requir- 
ing proof  of  the  compliance  with  the  require- 
ments of  said  sections  when  the  injury  occur- 
red at  any  other  place,  and  it  would  be  impossi- 
ble to  show  what  place  la  referred  to  where  the 
injury  occurred  between  two  road  crossings. 
Consequently  we  hold  that  the  effect  of  this 
statute  Is  only  to  require  that,  when  an  in- 
jury occurs  to  persons  at  any  one  of  the  places 
mentioned  in  tee  statute,  the  burden  is  on  the 
railroad  company  to  show  compliance  with  the 
requirements  of  the  statute,  and  also  that  there 
was  no  other  negligence." 

It  Is  true  that  what  Is  said  above  has  been 
modified  and,  in  part  overruled,  by  a  later 
case  (Ex  parte  Southern  Railway  Co.,  181 
Ala.  486,  61  South.  881),  but  not  to  the  ex- 
tent of  making  the  charge  of  the  court  abore 
set  ont  correct  in  a  case  like  the  one  on  tri- 
al, where  the  injury  was  not  at  one  of  the 
places  mentioned,  and  where  the  person  in- 
jured was  confessedly  a  trespasser,  and  the 
railroad  company  owed  him  no  duty  except 
not  to  wantonly  or  intentionally  Injure  him, 
nor  to  negligently  Injure  him  after  the  dis- 
covery of  his  peril  A  case  like  this  was  an- 
ticipated, as  follows,  in  Ex  parte  Southern 
Railway  Co.,  supra,  where  it  was  said: 

"We  are,  of  course,  aware  of  the  fact  that 
in  the  practical  application  of  said  statute  there 
may  be  a  distinction  between  stock  and  persons, 
as  one  can  be,  and  the  other  is  not,  deemed 
a  trespasser.  Nor  do  we  mean  to  bold  thnt  the 
statute  enlarges  the  care  owing  a  trespasser, 
or  that  it  increases  the  liability  to  them,  or 
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that  it  changes  the  ru)e  of  pleading,  m  a«  to 
relieve  the  plaintiff  from  aTening  that  he  ia 
not  a  trespasser  when  charging  onl;  simple 
initial  negligence.  L.  &  N.  B.  iL  Co.  t.  Hol- 
land, 164  Ala.  73,  61  South.  366,  137  Am.  St 
Kep.  26.  What  we  do  hold  is  that  this  stat- 
ute does  make  a  change  from  what  the  law 
waa  in  the  Code  of  1896,  and  as  so  changed  is 
not  confined  in  its  operation  to  persons,  stock, 
or  property  as  to  injuries  sustained  onl^  at 
txiints  covered  by  the  three  preceding  sections, 
as  was  held  in  the  Smith  Case,  supra." 

The  burden  of  proof  was  certainly  not  on 
the  defendant  to  show  that  the  plaintltrs  In- 
testate's negligence  was  subsequent  to  that  of 
defendant,  wUch  was  in  efTect  what  the  court 
charged  the  jury.  In  a  later  case,  very  mn<di 
like  the  one  at  bar,  the  trial  court  gave  a 
charge  requested  by  the  defendant,  which 
was  as  follows: 

"The  burden  Is  upon  the  plaintiff  to  prove, 
by  the  evidence  in  this  case,  to  your  reason- 
able satisfaction,  every  material  allegation  of 
his  somplaint,  or  of  some  one  count  thereof, 
and,  if  he  has  not  so  reasonably  satisfied  yon 
by  the  evidence,  thta  you  must  find  a  verdict 
for  defendant"  Cardwell  v.  L.  &  N.  B.  B. 
Co.,  64  South.  564. 

This  court  held  the  giving  of  such  charge 
to  be  without  error,  and  spoke  as  follows  an 
the  subject : 

"There  was  no  error  in  giving  charge  O  re- 

S nested  by  the  defendant  It  stated  a  proposi- 
lon  of  law  fundamentally  correct  and  neces- 
sarily applicable  in  every  case.  If,  in  order 
to  give  point  to  appellant's  argument  against 
the  charge,  it  be  construed  with  special  ref- 
erence to  section  6473  of  the  Code,  which  im- 
poses certain  duties  on  the  operators  of  rail- 
road trains  at  public  road  crossings,  at  regu- 
lar stations  and  stopping  place^  or  when  en- 
tering into,  or  while  moving  within,  or  pass- 
ing through,  any  village,  town,  or  city,  and 
section  5476,  which  puts  upon  them  the  burden 
of  showing  a  compliance  with  section  5473, 
and  that  there  was  no  negligence,  still,  in  view 
of  the  necessary  principle  upon  which  the  courts 
proceed  in  every  department  of  jurisprudence, 
namely,  that  wrong  is  not  presumed,  and  the 
proof  lies  upon  him  who  affirms,  not  upon  him 
who  denies,  In  view  of  this  principle  of  law. 
and  right,  the  charge  merely  meant  that  the 
burden  rested  upon  plaintiff  to  prove  the  basic 
fact  of  his  case,  namely,  that  he  was  injured 
by  the  operation  of  defendant's  cars  or  train 
at  a  place  and  in  circumstances  that  brought 
him  within  the  protective  purview  of  the  stat- 
ute."   64  South,  pages  666,  666. 

[3]  For  the  same  reason  it  was  error  to 
refuse  charges  18  and  19.  Charges  D  and  O 
were  also  correct  charges,  as  applied  to  the 
Issues  and  the  evidence  in  this  cas^  and  the 
refusal  of  each  was  error. 

[4}  Plea  2  was  not  subject  to  any  ground 
of  the  demurrer  Interposed,  and  our  statute 
precludes  this  court,  as  well  as  the  trial 
court,  from  considering  any  ground  not  spe- 
cially assigned.  There  la  In  the  plea  the  al- 
ternative allegation  that  the  intestate  eaw 
the  approaching  engine,  or  ought  to  have 
aeen  it    The  last  alternative  is  probably  not 


BUfBdent,  but  the  demurrer  did  not  take  this 
point,  and  hence  It  could  not  be  considered 
by  the  trial  court.  What  was  said  of  similar 
pleas  in  Blackmon's  Case,  169  Ala.  304,  310, 
311,  63  South.  806,  807,  is  applicable  to  pie* 
2  in  this  case.    It  was  there  Etaid: 

"If  the  special  pleas,  2,  8,  and  4  <mly  set  n» 
contributory  negligence  on  the  part  of  plaintiff^ 
intestate,  anterior  to  the  subsequent  negligence 
of  the  defendant's  servants  as  averred  in  the 
complaint,  such  as  negligently  going  or  being 
on  the  track,  they  would  not  he  good,  and  would 
be  subject  to  the  grounds  of  the  demurrer  in- 
terposed thereto;  but  said  pleas  not  only  set 
op  the  intestate's  negligence  in  going  upon 
and  being  on  the  track,  but  invoke  his  d^- 
gently  remaining  on  the  track  until  he  was 
struck,  with  a  knowledge  or  consciousness  of 
his  danger.  If  he  remained  on  the  track  after 
becoming  aware  of  his  danger,  this  would  he 
negligence  concurring  with  or  subsequent  to 
the  negligence  charged  to  the  defendant's  serv- 
ants, and  would  be  a  complete  defense  to  the 
complaint,  and  the  trial  court  erred  in  sustain- 
ing the  demurrers  to  defendant's  pleas  2,  3, 
and  4,  as  they  were  certainly  not  subject  to  the 
grounds  assigned  in  the  demurrer." 

[S]  Plea  3  attempted  to  set  up  the  same 
defense,  but  it  is  indefinite  and  uncertain, 
as  to  whether  the  negligence  of  intestate,  re- 
lied upon,  was  prior  or  subsequent  to  that 
alleged  in  the  complaint,  and  hence  it  was 
subject  to  the  demurrer  Interposed. 

[I]  There  is  one  feature  of  this  case  which 
the  trial  court  seems  to  have  oreilooked. 
and  that  is  that  the  only  count  on  which  the 
case  was  tried  alleged  that  plalntUTs  intes- 
tate was  a  trespasser,  walking  along  the  de- 
fendant's track,  when  the  Injury  was  receiv- 
ed ;  and  there  is  no  attempt  to  allege  or  to 
prove  wantonness;  rellanoe  being  placed 
solely  upon  subsequent  negligence.  Tinder 
this  issue  the  defendant  owed  the  Intestate 
no  duty  to  keep  a  lookout  for  him,  and  it 
was  not  negligence  to'  fall  to  discover  him 
on  the  track;  consequently  no  duty  was  ow- 
ing to  him  until  his  peril  was  discovered,  and 
the  burdm  was  therefore  on  the  plaintiff  to 
show  that  plaintiff's  Intestate  was  discovered 
on,  or  dangerously  near  to,  the  treue^  in  time 
to  have  prevented  the  injury.  TMb  was 
really  the  only  disputed  issue,  and  the  burden 
was  not  on  the  defmdant  to  negative  this 
fbcL 

The  statute  referred  to  by  tba  court  was 
Intended  for  the  protection  of  persons  on  <» 
dangerously  near  to  a  railroad  track,  wbo 
are  there  rightfully,  and  not  of  those  who 
are  confessedly  trespassers  and  wrongdoers, 
such  as  the  plaintiff  in  this  case  alleges,  and 
the  proof  IndlspataMy  shows,  the  Intestate 
to  have  been. 

Beversed  and  remanded. 

ANDBBSON,  O.  J.,  and  SOMEBVILLB 
and  DB  OBAFFBNRIBD,  JJ.,  concur. 
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SOUTHERN  RY.  CO.  v.  HUNTSVILLB 

LUMBER  CO.     CNo.  706.) 

(Supreme   Conrt  of  Alabama.     Not.  7,  1914. 

Rehearing  Denied  Dec  17,  1914.) 

1.  Raxlboads     9=9l7   —   RATincATionr     or 
FsEioHT  Agent's  Acts. 

Where  its  freight  agent  contracted  for  de- 
fendant railroad  company  to  build  a  spur  track 
for  plaintiff  lumber  company,  and  it  waa  built, 
such  action  was  a  binding  ratification  b;  the 
railroad  of  the  agent's  contract  on  its  behalf. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {}  86-38;    Dec.  Dig.  «=»17.] 

2.  CowTRACTs  frs»l— Definition. 

A  "contract"  is  the  thing  upon  which  two 
or  more  people  agree. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1;    Dec.  Dig.  «=al. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Contract] 
'  3.  Contracts  4=>32— Agkeekent  to  bx  Rk- 

DTICED  TO  Wbitinq. 

Where  the  parties  contracted  by  parol  with 
the  Bodentanding  that  a  formal  instrument  was 
to  be  prepared  later,  and  such  instrument  when 
prepared,  contained  stipulations  not  contem- 
plated by  the  memorandum  the  parties  had 
signed,  the  defendant  could  not  claim  that  plain- 
tiff's refusal  to  sign  such  instrument  abrogated 
the  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  159;   Dec.  Dig.  <S=»32.] 

Appeal  from  Chancery  Court,  Morgan 
County;   W.  H.  Simpson,  Chancellor. 

Suit  by  the  HontsTllle  Lumber  Company 
against  the  Southern  Railway  Company. 
Decree  for  plaintiff,  and  defendant  appeals. 
Alhrmed. 

Wert  &  Lynne,  of  Decatur,  for  appellant 
B.  W.  Godbey,  of  Decatur,  for  appellee. 

DB  GRAFFENRIBD,  J.  I.  L.  Graves, 
general  freight  agent,  acting  for  and  on  be- 
tialf  of  the  Southern  Railway  Company, 
made  a  contract  with  the  HuntsvlUe  Lumber 
Company  to  build,  at  the  expense  of  the 
Hnntsvllle  Lumber  Company,  a  side  track. 
This  side  track  was  to  be  constructed  for  the 
purpose  of  enabling  the  Southern  Railway 
Company  to  haul  logs  to  and  lumber  from  a 
sawmill  which  is  owned  and  operated  by  the 
Hnntsvllle  Lumber  Company.  We  quote  the 
agreement  which  was  made  by  the  said  I.  L. 
Graves,  general  freight  agent,  acting  for  the 
Southern  Railway-  Company,  and  the  lumber 
company: 

"Jan.  14    1908. 

"Mr.  F.  Webster,  Vice  Pres.  Hnntsville 
Lbr.  Co.,  Decatur,  Alabama— Dear  Sir:  Indus- 
trial: Side  Track  Huntsville  Lumber  Co.,  at 
Decatur,  Ala.  Since  receipt  of  your  letter  of 
December  21at  1  have  handled  with  our  operat- 
ing depairtment  the  matter  of  the  construction 
ct  yonr  ride  track ;  and  for  mutual  benefit  and 
protection,  it  is  felt  that  it  will  be  well  to  ex- 
change letters,  giving  potitioe  auwancei  of 
what  will  be  done.  To  this  end  I  beg  to  advise 
oar  understanding  of  the  matter: 

"Ilrst:  The  Southern  Railway  Company  vHll 
cotutruat  track  at  Decatur  Junction,  600  feet 
from  point  of  switch,  with  total  clearance  of 
350  feet. 


"Second:  The  Huntsville  Lumber  Company 
will  immediately,  upon  completion  of  this  track 
and  rendition  of  the  bill,  reimburse  the  South- 
em  Railway  Company  for  the  entire  expense 
thereof ;  this  expense  at  present  being  estimated 
at  $799.95. 

"Third:  The  Southern  Railway  Company  will 
refund  to  the  Huntsville  Lumber  Company  the 
value  of  the  rails,  fastenings,  switches,  and  oth- 
er hardware  used  in  the  construction  of  the 
track,  at  present  estimated  to  cost  $459.18,  on 
basis  of  5  per  cent,  of  the  revenue  accruing  to 
the  Southern  Railway  Company  for  lumber 
manufactured  at  the  plant  of  the  Huntsville 
Lumber'  Company  at  Decatur,  Alabama,  from 
logs  shipped  from  the  track  in  question. 

"Fourth:  Owing  to  the  difficulty  of  positively- 
identifying  lumb^  actually  manufactured  from 
these  logs,  the  Southern  Railway  is  agreeable  to 
this  refund  being  made  on  basis  of  making  a 
refund  of  one  car  of  lumber  for  three  cars  of 
logs  shipped  into  the  plant;  that  is  to  say, 
when  three  cars  have  actually  been  shipped  into 
the  plant,  the  Huntsville  Lumber  Company  will 
be  entitled  to  refund  on  one  car  of  lumber, 
when  six  cars  have  been  shipped,  to  refund  on 
two  cars  of  lumber,  when  nine  cars  have  been 
shipped,  to  refund  on  three  cars  of  lumber,  and 
in  tiie  same  manner  until  the  entire  value  of 
the  rails  and  fastenings  is  refunded,  provided 
this  refund  is  entirely  accomplished  within  two 
years,  commencing  eighteen  months  after  the 
completion  of  track. 

"As  explanation  of  the  above  basis  for  re- 
fund: It  has  been  determined  that  the  revenue 
on  the  logs  into  the  plant  is  too  low  to  justify 
the  making  of  any  refund  therefrom,  and  the 
alternative  is  to  make  a  refund  on  the  lumber 
manufactured  from  these  logs. 

"I  am  sending  you  thit  letter  m  dupUoaU. 
If  it  meet*  with  your  approval,  %oiU  you  pleate 
lign  below  on  the  apace  indicated  and  retwn 
to  me  at  once;  when  initructione  wW  ie  given 
to  put  the  track  in. 

"Yours  truly,       I.  L.  Graves, 

"General  Freight  Agent 
"Approved:    F.  W.  Webster,  Vice  Pt  of 

"Huntsville  Lumber  Company." 

It  appears  from  this  record  that  the  above 
was  Intended  by  the  parties,  when  it  was 
signed,  as  a  memorandum  of  the  agreement, 
and  that  it-was  contemplated  that  subsequent- 
ly a  formal  instrument  was  to  be  prepared  set- 
ting out  the  agreement,  and  that  this  formal 
agreement  was  to  be  edgned  by  both  parties. 
The  formal  agreement  which  the  parties  had 
in  contemplation  has  never  In  fact  been  sign- 
ed and  delivered  by  them,  but  the  tide  track 
/KM  been  buUt,  and  the  Huntsville  Lumber 
Company  stands  ready  to  pay  for  the  same. 

(1)  The  Southern  Railway  Company  pre- 
pared an  agreement  for  the  Huntsville  Lum- 
ber Company  to  sign,  which  contained  stipu- 
lations not  appearing  In  the  above  memoran- 
dum, and  the  Huntsville  Lumber  Company 
refused  to  sign  it  on  that  account.  There- 
upon the  Southern  Railway  Company  pro- 
posed to  remove  the  side  track,  and  this  bill 
was  filed  by  the  Huntsville  Lumber  Compa- 
ny to  enjoin  the  Southern  Railway  Com- 
pany from  removing  the  side  track.  The 
chancellor  rendered  a  decree  granting  to  the 
Huntsville  Lumber  Company  the  relief  pray- 
ed for  In  Its  bill  of  complaint,  and  this  ap- 
peal Is  prosecuted  for  the  purpose  of  revers- 
ing that  decree. 
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[1]  (2)  The  appellant  daims  tbat  this  de- 
cree should  be  reversed  because  the  evidence 
falls  to  show  that  Graves  had  any  authority 
to  bind  the  railroad  company  to  build  this 
side  track  or  to  execute  a  contract  with  ref- 
erence to  the  building  of  a  side  track.  On 
this  subject  the  appellant  says  In  Its  brief: 

"There  are  three  thingg  that  it  was  necessary 
for  the  appellee  to  have  established,. viz.:  EHrst, 
that  the  appellant  had  clothed  Graves  with  the 
power  to  execute  this  contract;  or,  second, 
clothed  him  with  the  power  to  do  acts  including 
the  execution  of  this  contract;  or,  third,  per- 
mit him,  by  acquiescence  or  otherwise,  to  pos- 
sess, as  to  the  public,  the  appearance  of  such 
power.  On  the  contrary,  the  evidence  showed, 
without  conflict,  that  he  was  not  clothed  with 
power  to  execute  this  contract;  that  the  letter 
itself  showed  that  this  power  was  vested  in  an- 
other and  distinct  department  of  the  Southern 
Railway  Company,  and  tbat  the  appellee  under- 
stood the  lacli  of  power  on  the  part  of  Graves." 

Aa  sustaining  the  quotation  from  the  brief, 
the  appellant  dtes  us  to  the  following  au- 
thorities: 2  Thomp.  on  Cor.,  {{  1607-1609; 
City  of  Owensboro  v.  Weir,  95  Ky.  158,  24  S. 
W.  116;  Des  Moines  Mfg.  Supply  Co.  v.  Til- 
ford  MUl  Co.,  9  S.  D.  642,  70  N.  W.  839 ;  St 
Clair  V.  Rutledge,  116  Wis.  583,  92  N.  W. 
234,  95  Am.  St  Rep.  964;  Conqueror  Gold 
Mln.  MUl  Co.  V.  Ashton.  89  Colo.  133,  90 
Pac.  1124. 

The  trouble  with  the  above  argument  is 
that  the  Southern  Railway  Company  iuili 
the  tide  track.  Certainly  that  department 
of  the  railway  company  which  built  the  tide 
track  was  the  department  which  was  author- 
ized to  build  side  tracks,  and  the  only  evi- 
dence of  an  agreement  to  which  the  build- 
ing of  the  side  track  can  pc^sibly  be  referred 
is  the  paper  which  was  signed  by  Graves, 
and  whidi  we  have  above  quoted  in  this 
opinion.  The  building  of  the  side  track 
was  not  blindly  done,  and  its  building  must 
be  taken  as  a  ratification  by  the  railway 
company  of  the  agreement  which  was  made 
by  Graves,  If  it  be  true  that  the  agreement 
needed  ratification.  "The  ratification  of  an 
act  is  equivalent  to  an  original  authorization 
of  the  act"  HoUoway  t.  Harper,  108  Ala. 
647.  18  South.  663. 

[2, 3]  (3)  A  contract  Is  the  thing  upon 
which  two  or  more  people  agree.  Contracts 
are  frequently  reduced  to  writing,  and  when 
this  Is  done,  the  writings  are  generally  re- 
ferred to  as  contracts.  The  writings  are, 
however,  not  contracts,  but  written  evidenc- 
e$  of  the  contracts.  We  think  that  it  is  clear 
that  when  the  above  quoted  memorandum 
was  made,  it  was  understood  between  the 
parties  that  at  a  later  date  a  formal  writing 
was  to  be  drawn  up  and  signed  by  the  par- 
ties, to  be  kept  by  them  as  a  written  memo- 
rial of  what  had  then  been  agreed  upon  by 
them.  The  memorandum  showed  what  this 
future  writing  was  to  contain.  Neither  par- 
ty had  a  right  to  expect  the  other  party  to 
^gn  a  writing  in  any  way  varying  the  terms 
of  the  contract     A  writing  teas  prepared. 


but  Is  contained  stipulations  not  contemplat- 
ed In  the  above  memorandum  and,  of  course, 
the  railroad  company  has  no  right  to  com- 
plain of  the  fact  that  the  Huntsvllle  liumber 
Company  refused  to  sign  it  We  think  tbat 
the  following,  which  is  taken  from  Ehnerson 
&  Company  v.  Stevens  Gro.  Co.,  95  Ark.  421, 
130  S.  W.  543,  is  expressive  of  tiie  law: 

"If  the  contract  is  actually  entered  into  and 
made,  whether  by  messages,  correspondence,  or 
by  word  of  month,  the  agreement  becomes  at 
once  effective,  although  it  was  expected  ttiat  the 
terms  should  afterwards  be  embodied  in  a  writ- 
ten instrument  and  signed." 

On  this  subject  also  see  Woldert  ▼.  Ar- 
ledge,  4  Tex.  Civ.  App.  692,  23  S.  W.  1063; 
Rankin  r.  Mltchem.  141  N.  C.  277,  53  S.  K 
855;  Concannon  ▼.  Point  Mln.  &  MUl  Co., 
156  Mo.  App.  79,  135  S.  W.  991;  Sanders  ▼. 
PotOltzer  Bros.  Fruit  Co.,  144  N.  T.  209,  39 
N.  E.  75,  29  L.  R.  A.  434,  43  Am.  St  Rep. 
760. 

(4)  This  case  Is,  under  the  prlndplea 
above  announced,  one  of  fact,  and,  In  our 
opinion,  the  decree  of  the  court  below  Is  sup- 
ported by  the  facta.  We  are  therefore  of 
the  opinion  that  the  decree  of  the  court  be- 
low should  be  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLDLLAN  and 
MA7FIELD,  JJ.,  concur. 

.  •  (ISl  Ala.  368) 

McCAIiLET   T.   PENNEY.     (No.   777.) 

(Supreme   Court  of  Alabama.     Nov.   T,   1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  Appeal  and  £}bbob  4s>10(KS— Revibw— Rb- 
FUSAL  or  New  Trial. 

Where  the  evidence  was  conflicting,  the 
judgment  of  the  lower  court  in  denying  motion 
for  new  trial  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ${  3860-8876.  3&4S-3950: 
Dec.  Dig.  iS=>1005.] 

2.  Tbial  €=>321%— Vebdiot— Dutt  of  TTwa- 
NtMiTT  of  Jurors. 

The  jury  must  be  unanimous  in  favor  of  a 
party  after  consideration  of  all  the  evidence 
before  it  can  properly  return  a  verdict 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  J  742;    Dec  Dig.  <8=»321%.] 

3.  Appeal  and  Ebbob  ®=>216— iNSTBucnons 
— Harmless  Ebbob. 

In  suit  on  a  duebill,  where  the  defendant 
pleaded  that  plaintiff  agreed  to  accept  the  rents 
of  a  farm  in  full  satisfaction  of  such  bill,  the 
contention  of  the  plaintiff  being  that  the  rent 
was  a  mere  security  which  he  might  coUect  or 
not  at  his  option,  and  the  contention  of  the 
defendant  being  that  the  asreement  was  that  the 
rents  should  satisfy  the  bill  at  aU  events,  where 
the  court  charged  that  the  jury  might  look  to 
the  fact,  if  such  it  was,  that  plaintiff  coUected 
rents,  on  the  land  for  a  year  in  determining 
whether  defendant  a^rreed  with  plaintiff  to  let 
him  have  the  rents  m  satisfaction  of  the  bill, 
although  the  charge  was  misleading,  since  it  as- 
serted no  incorrect  proposition  of  law,  and  since 
plaintiff  failed  to  ask  any  explanatory  charge, 
it  was  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=>216.] 
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Appeal  from  Clrcnit  Court,  Morgan  Coun- 
ty;  A.  H.  Alston,  Judge. 

Action  by  Charles  S.  McCalley  against 
James  E.  Penney.  Judgment  for  defendant, 
and  plaintiff  appeals.  Transferred  from 
Court  of  Appeals.    AfBrmed. 

mie  charges  complained  of  aa  given  for 
defendant  axe  as  follows: 

(5)  If  there  is  a  sinsle  member  of  this  Jn^ 
who,  after  considering  all  the  evidence  in  this 
case,  does  not  believe  that  plaintiff  ought  to 
recover  a  verdict,  then  you  should  not  render  a 
verdict  against  defendant 

(3)  As  a  circumstance  to  which  yon  may  look 
in  connection  with  all  the  other  evidence  in 
this  case  in  determining  whether  defendant 
agrees  with  plaintiff  to  let  him  have  the  farm 
as  is  alleged  m  pleas  4  and  5  filed  in  this  cause, 
you  may  loolc  to  the  fact,  if  it  be  a  fact,  that 
plaintiff  collected  rents  from  some  of  the  ten- 
ants on  said  land  for  the  year  1903. 

E.  W.  Godbey,  of  Decatur,  for  appellant 
Kyle  &  Hutson,  of  Decatnr,  for  appellee. 

GARDNER,  X  Sulf  upon  a  duebiU.  The 
Issue  litigated  by  the  parties  was  contained 
in  the  special  pleas  of  the  defendant  setting 
up  a  subsequent  and  separate  agreement  in 
satisfaction  and  settlement  of  the  claim  evi- 
denced by  the  duebiU ;  it  being  insisted  that 
It  was  agreed  between  the  parties  that  the 
plaintiff,  holder  of  the  dueblU,  would  accept 
the  rents  of  a  certain  farm  of  the  defendant 
for  the  year  1903,  in  full  satisfaction  and 
settlement  of  said  duebiU. 

The  trial,  from  which  this  appeal  is  taken 
by  the  plaintiff,  in  the  court  below,  was  had 
In  October,  1913.  The  record  discloses  a 
Judgment  in  favor  of  the  plaintiff  in  Novem- 
ber, 1910,  and  nowhere  indicates  in  what 
manner  the  same  was  disposed  of,  nor  does 
brief  of  counsel  so  inform  us.  From  the 
similarity  of  names,  pleas,  statement  of  the 
■case,  etc.,  as  found  In  the  case  reported  as 
Penned  v.  McCauley,  3  Ala.  App.  497,  67 
South.  510,  it  might  be  assumed  that  this 
was  the  same  cause  which  was  reviewed  by 
the  Court  of  Appeals. 

[1]  But  three  assignments  of  error  are 
urged  in  brief  of  counsel  for  the  appellant. 
That  most  earnestly  insisted  upon  is  that  re- 
lating to  the  action  of  the  court  in  overrnl- 
tng  the  motion  of  the  plaintiff  for  a  new  trial 
on  the  ground  that  the  verdict  in  favor  of 
the  defendant  was  against  the  overwhelming 
weight  of  the  evidence,  and  manifestly  wrong 
and  unjust 

We  have  studied  the  evidence  with  much 
care,  and  given  careful  consideration  to  argu- 
ment of  counsel  thereon.  We  will  not  here 
discuss  the  evidence,  but  content  ourselves 
with  the  statement  of  our  conclusion  that, 
onder  the  well-understood  rule  announced  in 
Cobb  V.  Malone,  92  Ala.  630,  9  South.  738,  and 
subsequenUy  followed  by  a  number  of  our 
-decisions,  we  do  not  feel  authorized  to  dis- 
turb the  ruling  of  the  trial  court  upon  the 
motion  for  a  new  trial. 

[2]  Charge  5  states  no  incorrect  proposl- 


tl<Mi,  and  the  giving  of  this  charge  la  not  re- 
verd.ble  error. 

[3]  Charge  3  Is  criticized  upon  the  ground 
that  the  duebiU  Itself  authorized  the  plain- 
tiff to  coUect  the  rents,  while  the  charge  per- 
mitted the  Jury  to  look  to  that  fact  in  de- 
termining whether  the  defendant  had  such 
an  agreement  with  plaintiff  as  aUeged  in  bis 
special  pleas. 

Under  the  contention  of  plaintiff  the  rent 
was  a  mere  security  which  he  could  coUect 
or  not,  as  he  saw  fit,  without  in  any  wise  im- 
pairing the  obligation  as  evidenced  by  the 
duebiU.  The  theory  of  the  defense,  however, 
was  that  It  was  the  agreement  of  the  parties 
that  the  rent  for  1903  should  settle  and  satis- 
fy the  debt  evidenced  by  the  duebiU.  Under 
this  contention  it  would  be  obligatory  (from 
a  standpoint  of  self -protection  only,  of  course) 
uiKin  plaintiff  to  rent  out  the  farm  and  col- 
lect the  rents,  because  they  were  his,  abso- 
lutely, and  unless  coUected,  he  received  noth- 
ing for  his  debt  Indeed,  the  collection  of 
the  rents  may  be  considered  upon  either  the 
theory  of  the  plaintiff  or  that  of  the  defend- 
ant, as  the  case  may  be.  The  charge  is  con- 
fessedly misleading,  and  could  properly  have 
been  refused.  It  asserts,  however,  no  incor- 
rect proposition  of  law.  As  a  misleading 
charge,  if  the  plaintiff  thought  any  injury 
might  result  therefrom,  it  was  open  to  him  to 
ask  an  explanatory  charge.  While  the 
charge,  as  stated,  could  properly  have  been 
refused,  yet  the  giving  of  the  charge  by  the 
court '  is  not  an  error  for  which  the  cause 
wlU  be  reversed.  We  have  here  treated  of 
the  charge  only  as  It  Is  criticized  by  counsel 
in  briet  It  may  be  also  subject  to  other 
criticism,  as  pointed  out  in  Penney  v.  Mc- 
Cauley, supra;  but,  as  we  have  concluded 
that  the  giving  of  the  same  is  not  reversible 
error.  It  Is  unnecessary  that  such  criticism  be 
pointed  out  Bancroft  v.  Otis,  91  Ala.  279,  8 
South.  286,  24  Am.  St  Rep.  904;  Austin  v. 
State,  145  Ala.  37,  40  South.  989. 

We  have  reviewed  the  assignments  of  er- 
ror which  are  insisted  upon  by  counsel  for 
appellant,  and,  finding  no  reversible  error  In 
the  record,  the  Judgment  of  the  court  be- 
low is  afiBrmed. 

Affirmed. 

McCLELLAN,  SATRB,  and  DB  OBAT- 
VEOiRlVSD,  JJ.,  concur. 


HUBBARD 


(Ul  Ahu  494) 

A   ItBAKlO. 


V.    COFFIN 

(No.  604.) 

(Supreme  Court  of  Alabama.     Nov.   7,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  Mabteb  and  Sesvant  9=>88— Exibtenob 
or  Relation— -In DEPENDEHT  Contbactob. 
Plaintiff's  decedent  contracted  with  defend- 
ants engaged  in  the  surface  mining  of  iron 
ore  to  get  out  ore  from  a  pit  to  be  delivered 
at  the  washers  at  a  fixed  price  per  ton.  He 
employed  and  paid  his  own  help  and  furnished 
his  own  tools,  wagons,  and  vehicles.     Defend- 
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anta  assigned  him  to  work  in  the  pit,  and  their 
superintendent  inspected  the  outpnt;  but  there 
was  no  reserved  right  to  say  at  what  point 
in  the  pit  or  how  in  any  respect  decedent  should 
conduct  his  operations.  It  was  expected  that 
he  should  be  diligent,  and  the  superintendent 
save  some  attention  thereto.  The  superintend- 
ent knew  there  was  danger  of  the  bank  falling 
and  gave  decedent  warning  thereof.  _  Held,  that 
decedent  was  not  an  employ^  within  the  Em- 

gloyers"    Liability    Act    (Code   1907,    H    3910- 
918),  but  an   independent  contractor. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,    Cent.    Dig.    {§    144-151;     Dec.    Dig. 
€"— >88.]  • 

2.  Affeai.    and    Ebb»b    ®=3l056— Hakicless 

Error— RtnuNGS  on  Evidence. 

Where  a  witness  showed  that  he  did  not 
know  a  fact  sought  to  be  proved  by  him  as  of 
his  own  knowledge,  exclusion  of  questions  was 
not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4187-4193,  4207;  Dec.  Dig. 
«s>1056.] 

Appeal  from  City  Oonrt  of  Talladega ;  Ce- 
cil Browne,  Judge. 

Action  by  Dora  Hubbard,  administratrix, 
against  Coffin  Sc  Leake,  receivers.  From 
Judgment  for  defendants,  plaintiff  appeals. 
AfDrmed. 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
tor  appellant  Riddle,  Ellis  &  Riddle,  of 
Coltimbia,  for  appellees. 

SAYRE,  J.  Appellant,  snlng  as  adminis- 
tratrix for  damages  on  acconnt  of  tbe  al- 
leged wrongful  death  of  ber  intestate  wlille 
in  the  employment  of  defendants,  stated  her 
cause  of  action  in  several  counts  under  the 
Elmployers'  Liability  Act,  adding  a  count  un- 
'der  the  common  law  for  the  employers'  fail- 
ure to  use  due  care  In  furnishing  ber  intes- 
tate with  a  safe  place  in  which  to  do  the 
work  for  which  he  was  employed.  To  re- 
cover, it  was  necessary,  of  course,  that  plain- 
tiff should  show  that  her  intestate  was  at 
the  time  of  his  Injury,  resulting  In  death,  a 
servant  or  employe  In  the  service  of  defend- 
ants. Tbe  general  issue  pleaded  contained  a 
denial  of  this  essential  fact. 

[1]  Defendants,  as  receivers  of  the  Ala- 
bama Consolidated  Coal  &  Iron  Company, 
were  engaged  in  the  surface  mining  of  iron 
ore  and  had  been  taking  ore  from  a  pit  or 
cut  which  had  been  excavated  to  a  depth  of 
10  or  12  feet  over  an  area  some  15  or  20 
feet  across.  A  day  or  two  after  intestate 
went  to  work  in  this  pit  the  wall  or  bank 
out  of  which  he  was  taking  ore  fell  upon 
him  causing  his  death.  We  find  the  facts, 
touching  upon  the  relation  between  intestate 
and  defendants  and  established  beyond  any 
reasonable  inference  otherwise,  to  be  that 
intestate  had  contracted  with  defendants  to 
get  out  ore  for  them,  to  be  delivered  at  the 
washers  at  a  fixed  price  per  ton.  Intestate 
employed  and  paid  his  own  help  and  furnish- 
ed his  own  tools,  wagons,  and  teams.  De- 
fendants assigned  him  to  work  in  this  cut, 
and  their  superintendent  inspected  the  out- 
pnt to  see  that  it  did  not  contain  too   much 


dirt;  hut  they  did  not  say,  nor  does  it  ap- 
pear that  they  reserved  tbe  right  to  say,  at 
just  what  point  in  the  pit  or  how  in  any  re- 
spect intestate  should  conduct  his  operations. 
It  was,  however,  expected — no  doubt,  re- 
quired— that  he  should  be  diligent,  and  de- 
fendants' superintendent  gave  some  atten- 
tion to  this  feature  of  hhs  (^>eratlc«s,  tmt 
this  had  effect  only  upon  the  quantum  of  out- 
put not  the  means  or  agencies  employed  to 
produce  it  From  these  facts  it  follows,  we 
think,  that  intestate  rendered  service  to  de- 
fendants in  the  course  of  an  independent  oc- 
cupation, representing  the  will  of  his  em- 
ployers only  as  to  the  result  of  his  work,  and 
not  as  to  the  means  and  agencies  by  which  it 
was  accomplished,  and  hence  that  he  was 
an  independent  contractor,  not  a  servant  or 
employ^  as  alleged  in  the  complaint  or  with- 
in the  meaning  of  the  law  upon  which  ap- 
pellant relied.  Harris  v.  McNamara,  97  Ala. 
181,  12  South.  103;  Lookout  Mt  Iron  Co. 
V.  Lea,  144  Ala.  169,  39  South.  1017;  Ala. 
Western  R.  R.  Co.  v.  Talley-Bates  Co.,  182 
Ala.  396,  50  Soutli.  341 ;  Warrlor-Pratt  Coal 
Co.  V.  Shereda,  183  Ala.  118,  62  South.  721. 

We  have  not  overlooked  the  evidence  tend- 
ing to  show  that  defendants'  superintendMit 
assigned  intestate  to  work  in  the  pit  where 
he  was,  for  that  has  already  been  stated,  nor 
that  he  knew  or  suspected  that  there  was 
danger  of  the  bank  falling,  and  gave  intes- 
tate warning  of  the  fact.  None  of  this,  nor 
all  of  it  together,  tended  to  discredit  or  im- 
pair the  force  of  the  testimony  which  went 
to  show  that  intestate  was  an  Independent 
contractor  within  the  rule  of  the  cases  we 
have  cited  above. 

[2]  There  was  no  reversible  error  in  tbe 
court's  rulings  on  questions  of  evidence. 
Plaintiff  sought  to  draw  out  from  one  of  her 
witnesses  broad  general  statements  a^  to  the 
authority  of  defendants'  superintendent  over 
her  intestate.  If  these  questions  were  not 
objectionable  as  asking  tor  the  mere  opinions 
or  conclusions  of  the  witness,  the  rulings 
against  them  were  still  without  error  as  to 
plaintiff  for  the  reason  that  the  witness  in 
other  parts  of  his  testimony  showed  affirma- 
tively that  he  did  not  know  wliat  the  con- 
tract between  defendants  and  intestate  was, 
and  was  hence  incompetent  to  answer  tbe 
questions  as  of  his  own  knowledge. 

Having  reached  the  conclusion  that  there 
was  no  error  in  the  rulings  on  evidence  and 
that  defendants  were  entitled  to  the  general 
affirmative  charge  for  the  reason  that  plain- 
tiff failed  to  make  out  the  case  alleged  in 
her  complaint,  we  need  not  consider  those 
assignments  of  error  which  go  to  the  rulings 
on  the  sufficiency  of  some  of  the  special 
pleas  interposed.  Let  the  judgment  be  af- 
firmed. 

Affirmed. 

ANDERSON,  C.  X.  and  McCLELLAN  and 
DB  GRAFFENRIBD,  J  J.,  concur. 
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NATIONAIi     JEWISH     HOSPITAIi     FOB 

CONSUMPTIVES  et  al.  ▼.  COLE- 

MAN.      (No.  833.) 

<Sapreme  Court  of   Alabama.     Not.   7,  1914. 

Sehearing  Denied  Dec.  17,  1914.) 

1.  'Chabittes  4=»1&— Cebtaimtt  as  to  BXIfX- 

nciABIKB. 

Charitabl»  gUta  are  not  InTalld  becamw  the 
tmstee  or  donee  is  erroneously  or  uncertainly 
-designated,  where  it  can  be  made  clear  what 
was  intended  from  the  context  of  the  instru- 
ment of  gift,  or  by  parol  evidence  of  the  snr- 
roonding  circuinstances,  and  where  a  corpora- 
tion is  indicated  by  an  erroneous  name,  the 
mistake  will  not  avoid  the  gift  where  it  is  pos- 
sible to  identify  the  corporation  intended. 

[Ed.   Note.— For  other  cases,   see  Charities, 
Cent  Dig.  |  42;    Dec.  Dig.  •8=>19.] 

2.  Wnxs    9=9488  —  Bkheficiabiks  —  Unceb- 

TAINTT— ETIDBNCE    TO    AlD    CONSTHUOTION. 

Where  the  name  of  a  beneficiary  expressed 
in  a  will  making  a  gift  to  charity  is  appUca* 
ble  in  a  general  way  to  several  different  cbarl- 
tiea,  but  precisely  to  none,  the  latent  ambiguity 
may  be  explained,  and  parol  evidence  is  ad- 
missible to  determine  the  charity  intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1037-1046;  Dec.  Dig.  «=9489.] 

3.  WlIXS      e=>488  —  BXNKFICIABIES  —  Dncbb- 
TAINTT. 

Where  a  testamentary  gift  to  a  charity  is 
ambiguous,  because  applicable  to  several  dif- 
ferent charities  and  precisely  to  none,  the  re- 
ligions and  social  affihations  of  testator  and  his 
acqoaintance  with,  relations  to,  interest  in, 
and  transactions  with  a  particular  cliarity, 
or  the  lack  thereof,  may  be  shown. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  H  1037-1048;  Dec.  Dig.  «=>489.] 

4.  WnXB  ®=>489— Berkficiabieb  —  Uncosb- 

TAINTT. 

Where  a  provision  in  a  will  appliea  equal- 
ly to  two  or  more  objects  or  persons,  declara- 
tions of  testator  at  the  time  of  the  execution  of 
the  will,  or  about  the  time  of  the  execution 
thereof,  are  admissible  to  identify  the  benefi- 
ciary intended. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {{  1037-1046;   Dec.  Dig.  «S=»480.] 

5.  Chabities  «=s>33— Gins  to  Cha&itt— Am- 
biguity-Evidence. 

Testator  made  a  gift  to  "the  Jewish  Hos- 
pital for  Consumptives  at  Denver."  There  was 
at  Denver  a  "National  Jewish  Hospital  for 
Cionsumptives"  and  a  "Jewish  Consumptives  Re- 
lief Society"  located  in  a  suburb,  but  with  its 
business  office  in  Denver.  The  National  Jewish 
Hospital  waa  supported  chiefly  by  Jews  of  the 
reformed  faith  while  the  "Kelief  Society"  was 
controlled  very  largely  by  the  Jews  of  the  or- 
thodox faith.  Testator  belonged  to  the  orthodox 
faith,  I>ut  there  was  nothing  to  show  that  he 
was  dominated  in  his  charities  by  sectarian 
feeling.  He  was  well  acquainted  with  both  in- 
stitutions. Beld,  that  the  gift  waa  to  the  Na- 
tional Jewish  Hospital  for  Consumptives. 

[Ed.    Note. — For   other   cases,   see   CharitiesL 
-Gent.  Dig.  Sg  68-74;    Dec.  Dig.  «s>83.] 

6.  CHABinxa  «=933— Oins  to  Chabitt— Ax- 

BiGDiTT— Evidence. 

Testator,  a  Russian  Polisli  Jew  who  had 
lived  in  Jerusalem,  and  while  there  had  been  a 
member  of  a  congregation  composed  of  Polish 
Jews,  made  a  gift  to  "the  Jewish  Hospital  at 
Jerusalem."  At  the  time  of  his  residence  at 
Jerusalem  there  were  two  Jewish  hospitals,  the 
Birur  Cholim  and  the  Rothschild.  The  sup- 
port of  the  congregation  of  which  he  had  l>een 
■  member  went  to  the  Bicur  Cholim.     He  had 


personal  knowledge  and  acquaintance  wltb  this 
institution  and  had  upon  one  occasion  been  a 
patient  therein.  The  Rothschild  Hospital  waa 
Bupi>orted  by  the  Rothschild  family,  and  had 
never  received  nor  solicited  private  contribu- 
tions. Testator  bad  never  been  interested  in 
other  Jewish  hospitals  in  Jerusalem  establish- 
ed after  he  left  there.  During  his  lifetime  he 
had  made  several  donations  to  the  Bicur  Cholim 
and  had  referred  to  it  as  "the  Jewish  Hospital 
at  Jerusalem."  Held,  that  the  gift  was  to  the 
Bicur  Cholim  Hospital. 

[Ed.  Note.— For  other  cases,  see  Charities^ 
Cent  Dig.  it  68-74;  Dec.  Dig.  «=>33.1 

Appeal  from  Chancery  Court,  Galboim 
County;   W.  W.  Whiteside,  Chancellor. 

Suit  by  Thomas  W.  Coleman,  Jr.,  against 
the  National  Jewish  Hospital  for  Consump- 
tives and  others  for  the  construction  of  tlie 
will  of  Ii.  H.  Kaplan,  deceased.  From  a  de- 
cree declaring  devises  and  legacies  void  for 
uncertainty,  certain  of  the  defendants  ap- 
peaL    Reversed  and  rendered. 

BlackweU  A  Agee  and  WiUett  A  Willett, 
all  of  Anniston,  and  Eanaw  ft  PlUans,  of 
Mobile,  for  appellants.  R.  C.  Brickell,  Atty. 
Gen.,  and  W.  P.  Acker  and  Niel  P.  Sterne, 
both  of  Anniston,  for  appellee. 

SOMBRVILLE,  J.  The  bill  is  filed  by  the 
executors  of  the  will  of  L.  H.  Kaplan,  de- 
ceased, to  secure  a  construction  of  certain 
provisions  therein.  The  testator,  a  resident 
of  Anniston  for  many  years,  executed  bis 
will  on  March  5,  1810,  while  in  an  infirmary 
In  Atlanta,  where  be  died  three  days  later. 
The  will  gives  a  part  of  his  estate  "to  the 
Jewish  Hospital  for  Consumptives  at  Den- 
ver, Colorado";  and  a  part  "to  the  Jewish 
Hospital  at  Jerusalem."  There  is  nothing 
else  in  the  will  which  serves  to  further  iden- 
tify the  l>eneficiarles  thus  described  by  the 
testator.  The  dlflSculty  of  identification  aris- 
es from  the  fact  that  there  Is  neither  at 
Denver  nor  at  Jerusalem  any  institution 
which  formally  bears  a  name  identical  with 
the  designations  used  in  the  will ;  and  from 
the  further  fact  that  at  or  near  Denver  there 
are  and  then  were  two  Jewish  hospitals  for 
consumptives,  one  incorporated  as  the  "Na- 
tional Jewish  Hospital  for  Consumptives,"  lo- 
cated in  Denver,  and  the  other  Incorporated 
as  the  "Jewish  Consumptives  Relief  Society," 
located  in  Edgewater,  a  suburb  immediately 
adjacent  to  Denver,  and  with  its  business  of- 
fice in  Denver,  and  in  Jerusalem  there  are 
and  then  were  four  Jewish  hospitals  called, 
respectively,  the  Bicur  (or  Bikkur)  Cholim 
Hospital,  the  Rothschild  Hospital,  the  Mis- 
gob  Ladoch  Hospital,  and  the  Sharre  Zadek 
Hospital.  All  these  Institutions  were  made 
parties  respondent  to  the  bill,  but  the  only 
ones  claiming  as  beneficiaries  under  the  will 
are  the  "National"  Hospital  of  Denver,  and 
the  "Bicur  Cholim,"  of  Jerusalem. 

A  great  mass  of  testimony  has  been  taken 
and  introduced  with  a  view  to  proving  or  dis- 
proving that  these  claimants  are  the  bene- 
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flciarles  Intended  and  described  by  the  testa- 
tor In  the  win.  The  chancellor  held,  upon  a 
consideration  of  this  evidence,  that  tie  bene- 
ficiaries intended  in  the  several  provisions 
quoted  could  not  be  determined  with  reason- 
able certainty ;  that  the  devises  and  legacies 
were  therefore  void;  and  that  they  would 
pass  to  the  Kaplan  Hospital,  to  be  establish- 
ed at  Annl^ton,  as  the  residuary  legatee  un- 
der the  will. 
[1]  The  rale  Is  well  settled  that: 

"Charitable  gifts  are  not  invalid  because  the 
trustee  or  donee  is  erroneously  or  uncertainly 
designated,  when  it  can  l>e  made  clear  who  is 
intended  from  the  context  of  the  instrument 
of  gift,  or  by  parol  evidence  as  to  the  sur- 
rounding drcnmstances."  6  Gyc.  936,  and  cases 
cited. 

"It  is  an  elementary  principle  that  where  a 
corporation  is  Indicated  in  a  will  by  an  er- 
roneous name,  such  a  mistake  will  not  avoid 
the  gift  if  it  be  possible  by  means  of  the  name 
used,  or  by  extrinsic  evidence,  to  identify  the 
corporation  intended  as  beneficiary  with  suffi- 
cient certainty."    Page  on  Wills,  S  539. 

See,  also,  Judge  Freeman's  note,  50  Am.  St. 
Rep.  287. 

[2]  Where  the  name  of  the  beneficiary,  as 
expressed  In  the  will,  is  applicable  In  a  gen- 
eral way  to  several  different  charities,  bnt 
precisely  to  none  of  them,  the  latent  ambi- 
guity may  be  explained,  and  parol  evidence 
is  admissible  to  determine  which  of  the  char- 
ities is  intended.  Hinckley  v.  Thatcher,  139 
Mass.  477,  1  N.  E.  840,  62  Am.  Rep.  719; 
Bristol  ▼.  Ontario  Orphan  Asylum,  60  Conn. 
472,  22  Atl.  848;  Appeal  of  Washington,  eta, 
University,  111  Pa.  572,  3  Atl.  664;  Webster 
V.  Morris,  66  Wis.  366,  28  N.  W.  353.  57  Am. 
Rep.  278;  Chappell  v.  Miss'y  Society,  3  Ind. 
App.  356,  29  N.  E.  924,  50  Am.  St  Rep.  276. 

[S]  In  the  note  by  Mr.  Browne  to  Cham- 
bers V.  Watson,  60  Iowa,  339,  14  N.  W.  336, 
46  Am.  Rep.  77,  it  is  said: 

"A  corporation  may  be  designated  by  its  cor- 
porate name,  by  the  name  by  which  it  is  usual- 
ly or  popularly  called  and  Icnown,  by  a  name 
by  which  it  was  Icnown  and  called  by  the  tes- 
tator, or  by  any  name  or  description  by  which 
it  can  be  distinguished  from  every  other  corpo- 
ration; and  when  any  but  the  corporate  name 
is  used,  the  circumstances  to  enable  the  court 
to  apply  the  name  or  description  to  a  particu- 
lar corporation  and  identify  it  as  the  body 
intended,  and  to  distinguish  it  from  all  others 
and  bring  it  within  the  terms  of  the  wilL  may 
in  all  cases  be  proved  by  parol.  St  Luke^ 
Home  V.  Association,  52  N.  X.  191,  11  Am. 
Rep.  697;  Holmes  v.  Mead,  62  N.  Z.  832; 
Gardner  v.  Heyer,  2  Paige  [N.  Y.]  ll." 

For  this  purpose  It  is  clear  that  the  re- 
ligons  and  social  affiliations  of  the  testator 
and  also  his  acquaintance  with,  relations  to, 
interest  in,  and  transactions  with,  a  i>articu- 
lar  body,  or  the  lack  thereof,  may  be  Inquired 
Into.  Hinckley  v.  Thatcher,  139  Mass.  477,  1 
N.  B.  840,  52  Am.  Rep.  719;  Gilmer  v.  Stone, 
120  U.  S.  586,  7  Sup.  Gt  689,  30  U  Ed.  734; 
Matter  of  Kllvert's  Trust,  L.  R.,  7  Ch.  App. 
170,  1  Eng.  Rep.  499;  Chappell  v.  Mission- 
ary Society,  3  Ind.  App.  356,  29  N.  E.  924, 
50  Am.  St  Rep.  276. 

[4]  And,  although  there  Is  some  lack  of 


harmony  In  the  decisions,  the  rule  U  wdl 
settled  that: 

"In  cases  of  equivocation,  as  where  the  will 
or  a  provision  thereof  applies  equally^  as  well 
to  two  or  more  objects  or  persons,  evidence  of 
statements  or  declarations  made  by  the  testa- 
tor at  the  time  of  the  execution  or  alx>ut  the 
time  of  the  execution  of  the  will  is  admissible 
for  the  purpose  of  identifying  the  pers<«,  or 
property,  he  intended."  40  Cyp.  1435,  and  cases 
cited;  Vandiver  v.  Vandiver,  115  Ala.  328,  22 
South.  154,  2  Prob.  Rep.  Ann.  355;  Bradley 
V.  Rees,  113  111.  327,  65  Am.  Rep.  422. 

[5]  In  regard  to  the  Denver  gift,  we  think 
that  the  testator's  use  of  a  name  or  descrip- 
tion for  the  donee  which  is  identical  with  the 
name  of  the  claimant  corporation  except  for 
the  omission  of  the  word  "National"  ia  anf- 
ficient  to  show,  prima  fade,  that  It  Is  the 
beneficiary  Intended;  this  in  view  of  the  fact 
that  the  testator  was  evidently  well  ac- 
quainted with  both  the  National,  etc..  Hospi- 
tal and  the  Jewish,  etc..  Society,  and  must 
have  known  the  coritorate  name  of  each  from 
ite  literature  and  letter  heads  received  by 
him,  as  well  as  from  other  sources.  It  is  cer- 
tain that  the  testator  Intended  this  devise 
for  one  of  these  two  Jewish  institutions  at 
Denver;  and  It  cannot  be  reasonably  sap- 
posed  that  a  man  of  Mr.  Kaplan's  intelli- 
gence and  culture,  choosing  between  two 
similar  charities,  equally  well  known  to  him 
by  name  and  otherwise,  and  to  both  of  which 
he  had  occasionally  made  small  gifts  in  his 
lifetime,  would  have  designated  the  "Jewish 
Consumptive's  Relief  Society"  as  the  "Jewish 
Hospital  for  Consumptives."  And  we  think 
the  conclusion  is  reasonable.  If  not  inevitable, 
that  the  testator  rather  Intended  that  in- 
stitution whi(5Ji  he  was  approximately  de- 
scribing by  its  actual  corporate  name.  Nor 
Is  this  conclusion  materially  affected  by  the 
consideration  that  the  "BeUef  Society"  was 
supported  and  controlled  very  largely  by 
Jews  of  the  orthodox  faith  of  the  testetor, 
while  the  "National  Jewish  Hospltel"  was 
supported  and  controlled  chiefly  by  Jews  of 
the  reformed  faith.  There  is  nothing  in  the 
evidence  to  show  that  Mr.  Kaplan  was  dom- 
inated In  bis  charities  by  narrow  sectarian 
feeling.  On  the  contrary  he  seems  not  to 
have  diserlmlaated,  as  is  evidenced  by  bis 
generous  provision  for  a  general  and  non- 
sectarian  hospital  at  Anniston.  And  its 
broader  character,  greater  capacity  for  serv- 
ice and  more  extended  field  of  osefalness, 
may  well  hare  induced  the  testator  to  give 
his  poBtbumous  aupport  to  the  "Hoepltal" 
rather  than  the  "Society." 

It  may  be  remarked  that  where  the  cor- 
porate names  of  two  similar  charities  ere  as 
radically  dissimilar  as  these  are,  there  would 
be  no  occasion  in  ordinary  parlance  for  us- 
ing their  full  corporate  names  when  referring 
to  them;  and  it  is  perfectly  natural  that  the 
word  "National"  as  a  part  of  this  claimant's 
name  should  have  fallen  into  disuse  for  other 
than  formal  occasions  and  purposes,  as  is 
fact  seems  to  have  been  the  case. 

On  the  whole,  we  conclqjle  that  the  un- 
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doubted  duty  of  courts  to  give  fall  effect  to 
all  testamentary  provisions  consistently  with 
their  express  terms  and  with  the  rules  of  law 
requires  us  to  hold  in  this  case  that  the  tes- 
tator Intended  this  gift  for  the  "Nattonal 
Jewish  Hospital  for  ConsnmptlTes"  at  Den- 
ver, and  that  this  claimant  Is  entitled 
thereto. 

[•]  In  regard  to  the  Jerusalem  gift,  we  can 
entertain  no  reasonable  doubt  as  to  the  iden- 
tity of  the  beneficiary  intended. 

The  fticts  leading  to  our  conclusion  may 
be  briefly  outlined  as  follows:  (1)  The  testa- 
tor was  a  Russian  Polish  Jew,  and  lived  in 
Jerusalem  from  1872  to  1878.  (2)  WhUe  in 
Jerusalem  he  was  a  member  of  the  Lomser 
(or  Iiomze)  Congregation,  composed  of  Polish 
Jews  from  Lomser,  Poland.  (3)  During  that 
time  there  were  only  two  Jewish  hospitals  in 
Jerusalem,  the  Bicur  Cholim  and  the  Roths- 
child, and  the  support  and  patronage  of  the 
Lomser  Congregation  went  to  the  Blcur  Cho- 
lim. (4)  The  testator  had  personal  knowl- 
edge of  and  acquaintance  with  the  Bicur 
OboUm,  and  was  on  one  occasion  a  patient 
therein.  (S)  Among  the  hospitals  of  Jerusa- 
leon,  the  Bicnr  Cholim  is  most  particularly 
an  object  of  interest  and  support  among  the 
Russian  Polish  Jews  of  America,  who  ordi- 
narily designate  it  as  the  Jewish  Hospital 
at  Jerusalem.  (6)  The  RotbschUd  Hospital 
Is  supported  by  tiie  Rothschild  family,  and 
has  never  solicited  or  received  private  con- 
tributions. (7)  It  does  not  appear  that  the 
testator  has  ever  been  in  any  way  interested 
in  or  concerning  the  Misgob  Ladoch  or  the 
Sharre  Zadek  Hospitals,  which  were  estab- 
lished after  he  left  Jerusalem,  the  one  by 
Sephardic  (or  Spanish)  Jews,  and  the  other 
by  the  Oerman  Jews  of  Frankfort-on-the- 
Main;  and  it  is  a  matter  of  pure  conjecture 
whether  he  ever  even  knew  of  their  exist- 
ence. (8)  He  kept  in  his  recollection,  and 
perhaps  in  his  affection  also,  the  Bicnr  Cho- 
lim, made  several  small  donations  to  it,  dis- 
cussed it  In  conversation  with  an  Atlanta 
friend,  referring  to  it  as  the  Jewish  Hospital 
at  Jerusalem ;  and,  if  the  witness  Housdorff 
is  to  be  believed,  the  testator  had  this  hos- 
pital much  in  his  mind  during  the  last  days 
of  his  life,  and  wished  to  do  something  for  it 
(9)  In  the  preparation  of  his  will,  and  to 
identify  the  Jerusalem  hospital  intended  as 
his  beneficiary,  the  testator  directed  his  at- 
torney and  scrivener  to  get  the  name  from 
Housdorff;  he  being  an  agent  of  the  Bicur 
ChoUm  in  America,  to  whom  the  testator  had 
previously  given  a  contribution  therefor,  and 
with  whom  he  had  Just  been  discussing  that 
hospital. 

We  have  not  overlooked  the  reasons  and 
arguments  presented  by  opposing  counsel  in 
derogation  of  our  several  conclusions  of  fact. 
On  the  contrary,  we  have  given  due  weight 
and  consideration  to  all  of  them,  but  do  not 
think  them  sufficient  to  overcome  or  to  sub- 
stantially weaken  our  main  conclusion. 


We  entertain  no  reasonable  doubt  but  that 
Bicur  Cholim  is  the  Jewish  hospital  at  Jeru- 
salem intended  by  the  testator  as  the  benefi- 
ciary of  this  bequest,  and  we  so  hold. 

It  results  that  the  decree  of  the  chancellor 
is  in  error  as  to  the  validity  of  these  char- 
itable bequests,  and  the  identity  of  the  donees 
thereof. 

That  decree  will  be  reversed,  and  a  decree 
will  be  here  rendered  In  accordance  with  the 
findings  above  set  forth. 

Reversed  and  rendered. 

ANDERSON,  C.  J.,  and  McGLELLAN  and 
SAYRE,  JJ.,  concur. 


(191  Aik.  tao) 
DAVIS  V.   McCOLLOCH  et  aL     (No.  782.) 

(Supreme  (Tourt  of  Alabama.     Nov.  7,  1914. 
Rehearing  Denied  Dec.  17,  1914.) 

Appeal  and  Ebbob  «=>To  —  Dismissal  of 

Complaint— Final  Judomknt. 

Where  the  complaint  was  stricken  an  ap- 
peal from  the  action  of  the  court  will  be  dis- 
missed, since  mandamue  is  tlie  only  remedy 
where  there  has  been  a  final  Judgment  against 
neither  party  in  the  court  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  34-38;    Dec.  Dig.   ®=> 

Appeal  from'CIrcuirCJourt,  Lawrence  Coun- 
ty;   C.  P.  Almon,  Judge. 

Action  by  John  W.  Davis  against  R.  N. 
McColIoch  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Appeal  dis- 
missed. 

As  sheriff  of  Morgan  county,  R.  N.  McCSol- 
loch,  by  his  deputy,  Harvey  Wright  having 
a  warrant  for  the  arrest  of  John  Davis,  ar- 
rested appellant  in  Lawrence  county,  Ala., 
incarcerated  him  in  the  calaboose  at  Cknirt- 
land  for  several  hours,  and  carried  him  from 
there  to  Morgan  county,  where  he  was  con- 
fined several  days,  and  delivered  him  to  the 
sheriff  of  Blount  county,  who  carried  him  to 
Oneonta,  in  said  county,  and  there  incarcerat- 
ed him  in  JalL  It  was  then  discovered  that 
the  John  Davis  arrested  was  not  the  John 
Davis  wanted.  The  suit  was  brought  in  Law- 
rence county,  and  the  appellees  moved  to 
strike  the  complaint:  First,  because  it  shows 
on  its  face  that  if  there  was  a  cause  of  ac- 
tion it  should  have  been  brought  in  Morgan 
county;  and,  second,  that  the  complaint 
showed  on  its  face  that  the  circuit  court  of 
Lawrence  county  was  without  Jurisdiction  to 
hear  and  determine  the  cause.  The  court 
granted  a  motion  to  strike,  and  this  appeal 
is  prosecuted  from  that  order. 

O.  Kyle,  of  Decatur,  for  appellant  Wert 
&  Lynne,  of  Decatur,  for  appellees. 

DE  GRAFFENRIED,  J.  In  the  case  of 
Sx  parte  Tarlton,  2  Ala.  35,  this  court  said : 

"In  England,  to  which,  in  the  absence  of  leg^ 
islation,  we  look  for  rules  to  guide  our  practice 
and  decisions,  it  is  said  to  be  well  settled  that 
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error  does  not  lie  when-  the  court  whose  jndg- 
ment  is  complained  of,  acts  in  a  summary  man- 
ner, or  in  a  new  course  different  from  the  com- 
mon law." 

In  the  case  of  Stephenson  et  aL  ▼.  Man- 
Sony,  4  Ala.  317,  this  court  held  that  an  ap- 
peal does  not  lie  from  an  order  of  a  court 
striking  a  cause  from  its  docket,  and  upon 
that  subject  said: 

"The  defendants  are  not,  however,  remediless. 
It  is  entirely  competent  for  them  to  ask  this 
court  to  compel  a  reinstatement  of  the  cause  by 
mandamus.  This  is  a  writ,  introduced  it  is  said, 
to  prevent  a  failure  of  justice,  and  ought  to  be 
used  on  all  occasions  where  the  law  has  estab- 
lished no  specific  remedy,  and  where  in  Justice 
there  ought  to  be  one." 

In  the  case  of  Ex  parte  Lowe,  20  Ala.  830, 
this  court  said.  In  speaking  of  the  dismissal 
of  a  cause  by  a  court: 

"The  court,  therefore,  erred  in  striking  it  off, 
and  the  writ  of  mandamus  is  the  proper  remedy 
to  have  it  reinstated." 

In  the  case  of  Ex  parte  State  ex  reL  Stow 
et  al,  61  Ala.  69,  this  court  said : 

"There  can  be  no  doubt  that  mandamus  is  a 
proper  remedy,  under  our  practice,  in  such  a 
case  as  this." 

In  the  case  of  Terry  ft  Bro.  ▼.  Hughes  & 
Co.,  93  Ala.  432,  8  South.  686,  this  court,  In 
discussing  an  appeal  from  an  order  quashing 
a  garnishment  proceeding  which  had  been 
sued  out  in  aid  of  a  pending  suit  and  which 
was  quashed  while  the  original  suit  was  still 
pending,  said: 

"The  appeal  is  taken  from  the  Judgment 
quashing  the  garnishment.  There  is  no  statute 
authorizing  an  appeal  from  such  an  interlocu- 
tory order  and  no  final  judgment  having  been 
rendered,  the  appeal  must  be  dismissed." 

In  the  case  of  Ex  parte  Heudree  et  al.,  49 
Ala.  360,  this  court  held  that  when  a  cause 
is  dismissed  from  the  docket  of  a  court  and  a 
final  judgment  Is  rendered  therein  against 
one  of  the  parties  for  the  costs,  then  that  an 
appeal  will  He  from  such  Judgment,  and  that 
mandamus  Is  not  an  appropriate  remedy. 

In  the  case  of  Ex  parte  Abrams,  48  Ala. 
151,  mandamus  was  held  to  be  the  proper 
remedy  to  require  the  reinstatement  of  a 
cause  which  has  been  Improperly  stricken 
from  the  docket  of  a  court. 

In  the  case  of  Ex  parte  Merritt,  142  Ala. 
115,  38  South.  183,  it  was  held  that  manda- 
mus would  not  lie  from  the  order  of  a  chan- 
cellor dismissing  a  bill  for  want  of  equity, 
and  on  other  grounds,  "when  the  matter  com- 
plained of  can  be  revised  on  appeal,  either 
under  the  statute  in  regard  to  interlocutory 
decrees,  or  from  the  final  decree  in  the  case." 

In  the  case  of  Ex  parte  State  ex  rel.  At- 
torney General,  142  Ala.  87,  38  South.  835, 
110  Am.  St  Rep.  20,  this  court,  upon  the  re- 
lation of  the  Attorney  General,  vacated  by 
mandamus  an  order  of  a  court  dismissing  a 
criminal  case  from  its  docket  In  the  latter 
case,  regardless  of  the  rules  declared  in  Ex 
parte  Tarlton,  supra,  Stephenson  et  al.  v. 
Mansony,  supra,  and  Ex  parte  Lowe,  supra. 


mandamus  was  in  any  event  the  only  remedy 
because,  except  In  certain  special  cases,  the 
state  has  no  right  of  appeal 

The  idea  which  controlled  the  court  In 
holding  In  the  above  cases  in  which  manda- 
mus was  held  to  be  the  appropriate  remedy, 
was  that,  as  the  orders  of  dismissal  w^e  not 
accolnpanled  with  final  Judgments,  appeals 
would  not  lie  and  that  therefore  mandamus 
was  the  only  remedy.  In  each  of  the  above 
cases  where  there  was  a  final  Judgment  or 
where  the  order  of  dismissal  was,  by  virtue 
of  some  statute,  such  an  order  as  would  sup- 
port an  ai4)eal,  it  was  held  that  mandamus 
would  not  lie.  In  the  Instant  case  there  is 
a  mere  order  of  dismissal.  There  la  a  final 
Judgment  against  neither  party. 

'While  In  many  Jurisdictions  an  appeal  Ues 
from  the  order  of  a  law  court  dismissing  a 
cause  from  its  docket  (see  Elliott  on  Appel- 
late Procedure,  ^  94,  and  authoritlea  cited 
in  the  notes  to  said  section)  the  rule  to  the 
contrary  has  been  too  long  established  In  this 
state  for  this  court  now  to  disturb  it.  The 
question,  it  Is  true.  Is  one  of  mere  procedure, 
but  in  matters  of  long  established  practice 
the  doctrine  of  state  decisis  should  not  be 
disregarded. 

For  the  reasons  above  given,  this  appeal 
must  be  dismissed. 

Appeal  dismissed. 

McCLELLAN,  SAYRE,  and  OABDNEB, 
JJ.,  concur. 

091  Ala.  500) 
BROWN  ▼.  ALABAMA  GRBAT  SOUTHERN 

E.  CO.     (No.  664.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914J 

1.  PiiEAniNo  ^=376— MxTHOo  OF  Attack— Ds- 
uuBBEB  OB  Plea. 

It  is  not  permissible  to  give  to  pleas  an 
effect  equivalent  to  demurrer,  and  counts  which 
defectively  stated  a  cause  of  action  as  for  wan- 
ton or  willful  wrong  could  not  be  assailed  by 
a  plea;    the  remedy  being  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {  156;  Dec  Dig.  «=s»76.] 

2.  Nkqligencb  «=j100— CoNTBiBtrroBY   Nso- 
UGENCB— Willful  ob  Wanton  Wbono. 

Contributory  negligence  is  no  defense  t» 
an  action  for  wanton  or  willful  wrong. 

[Ed.  Note.— For  other  cases,  see  Negligenos^ 
Cent  Dig.  {  85;    Dec.  Dig.  «=9lOO.] 

&  PhEADiva  «3>&— Conclusions. 

In  an  action  against  a  railroad  for  ob- 
structing a  culvert  and  flooding  plaintiff's  mill, 
a  plea  Uiat  plaintiff  contributed  to  the  injury, 
in  that  he  caused  debris  to  be  placed  in  the 
culvert,  and  thereby  "contributed  to  the  ob- 
structions complained  of,"  was  demurrable,  as 
expressing  the  conclusion  of  tlie  pleader. 

[Ekl.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i§  12-28^,  68;    Dec.  Dig.   <S=>8.] 

4.  Watbbs  and  Wateb  Coubses  ^»179— 
Floodino  of  Mill— Damaob — Evidknce. 
In  an  action  against  a  railroad  for  ob- 
structing a  culvert  thereby  flooding  plaintiff'i 
mill,  plaintiff  being  entitled  to  show  the  sus- 
pension of  the  operation  of  bis  mill,  its  dura- 
tion, and  the  net  loss  of  the  business  entailed 
thereby,  it  was  error  to  refuse  to  permit  a  wit- 
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ness  to  testify  to  tbe  daily  capacity  of  the  miU, 
and  that  plaintiff  was  engaged  in  supplying  the 
retail  trade  for  several  counties  adjacent,  and 
that  this  meal  was  being  ground  daily. 

W'Ed.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  !S  244-250,  256-259, 
263,  284;   Dec.  Dig.  «E9l79.] 

6.  Watxbs    and    Watkb    Coubseb   «=>179— 
Fi.ooDiNa   o»  Mill  —  Dahaoes  —  Causb — 

£VID£NC]E. 

In  an  action  against  a  railroad  company 
for  obstructing  a  culvert,  and  thereby  flooding 
plaintiff's  mUl,  testimony  for  defendant  tending 
to  show  tliat  the  operation  of  the  iMll  was  hin- 
dered by  a  deficient  or  intermittent  electric  cur- 
rent upon  which  -it  relied  for  power  was  ad- 
missible, as  tending  to  refute  the  contention  that 
there  was  a  loss  in  the  suspension  of  the  busi- 
ness, and  that  this  was  caused  by  the  flood. 

(Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  j§  244-250,  256-259, 
263,  264 ;    Dec.  Dig.  <S=»1T9.] 

6.  TSIAL      ®=3253  —  iNSTBDCnONS      lONOBIVO 

Defense. 

In  an  action  against  a  railroad  company  for 
obstructing  a  culvert,  thereby  flooding  plaintiff's 
mill,  a  requested  instruction  that,  if  the  inju- 
ries complained  of  were  proximately  caused  by 
the  negligent  failure  of  the  defendant  to  main- 
tain a  sufficient  drainage  under  its  roadbed  to 
convey  away  the  water,  plaintiff  was  entitled 
to  recover,  was  properly  refused  for  its  failure 
to  hypothesize  defenses  pleaded  and  predicating 

SlaintifTs  right  to  recover  only  on   the  estab- 
shment  of  the  cause  ot  action  stated  in  the 
complaint 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  613-423;    Dec.  Dig.  0S9253.] 

7.  Watbbs   and   Watkb   Goubses   «=3l79— 
Floodino  of  Mill— iNSTBDcnoNS. 

In  an  action  for  obstructing  a  culvert, 
thereby  flooding  plaintiff's  mill,  a  requested  in- 
struction that  it  was  the  duty  of  defendant  to 
keep  its  culvert  sewer  pipe,  or  drain  free  from 
Kravel,  sand,  or  other  debris,  and,  if  the  jury 
reasonably  find  from  the  evidence  that  this  was 
not  done,  but  that  the  same  was  stopped  with 
such  gravel,  sand,  or  stone,  then,  as  a  matter 
of  law,  defendant  was  negligent,  was  properly 
refused,  as  misstating  the  measure  of  proof 
necessary  to  warrant  recovery. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i§  244-250,  256-250, 
263,  264 ;   Dec  Dig.  «=>179.] 

8.  Waxebs   and    Wateb    Coubseb    «=»179— 
FLOODiNa  or  Mill— Instbuctionb. 

The  court  properly  refused  a  requested  in- 
struction that,  "if  plaintiff's  mill  was  flooded  at 
the  time  claimed,  and  this  flooding  was  caused 
by  the  water  backing  up  from  defendant's  rail- 
road by  reason  of  the  fact  that  the  drainage  un- 
der said  railroad  was  so  stopped  or  filled  that 
it  was  insufficient  to  let  the  water  through  fast 
enough,  and  that  defendant  had  been  notified  of 
such  condition  or  had  knowledge  thereof,  and  was 
notified  or  had  knowledge  of  the  fact  that  plain- 
tiff's mill  would  be  probably  flooded  unless  said 
drainage  under  the  railroad  was  remedied,  and 
then  negligently  failed  to  remedy  said  drainage, 
you  would  be  justified  in  assessing  punitive  dam- 
ages against  defendant,  unless  you  find  that 
plaintiff  was  guilty  of  contributory  negligence 
as  charged  in  defendant's  plea,"  as  such  instruc- 
tion appeared  to  make  contributory  negligence 
a  defense  to  a  wanton  injury. 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater   Courses,   Cent   Dig.   ||  244-250,  256- 
259,  263,  264;    Dec.  Dig.  <g=>179.] 

Appeal  from  City  Court  of  Gadsden; 
John  H.  Dlsqae,  Judge. 


Action  by  A.  Brown  against  the  Alabama 
Great  Southern  Railway  Company  for  dam- 
ages for  obstructing  natural  flow  of  water. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded. 

The  case  made  by  the  pleadings  ia  that 
plaintiff  owned  a  large  gristmill  (operated 
by  steam)  and  several  lots  contiguous  there- 
to, and  that  near  said  mill  was  defendant's 
railway  upon  an  artificial  embankment  or 
flu  of  considerable  width  and  several  feet  In 
height,  and  under  said  embankment  defend- 
ant had  a  culvert  or  sewer  to  receive  and 
convey  off  the  water  that  accumulated  from 
rainfalls  above  and  upon  the  said  lots  of 
plaintiff  and  naturally  drained  In  the  direc- 
tion of  and  through  said  culverts  to  lauds 
lying  lower  and  beyond  said  railway  from 
plaintlfTs  gristmill,  and  that  in  times  of 
rainfall  considerable  water  accumulated  on 
the  lots  of  plaintiff,  and,  flowing  through  a 
well-defined  channel,  joined  with  waters 
draining  off  of  plalntitTs  said  lot  down  to 
and  througli  said  embankment  by  way  of 
the  sewer.  The  fifth  count  alleges  the  neg- 
ligence to  be  that  defendant  negligently  al- 
lowed said  culvert,  sewer  pipe,  or  drain  to 
become  obstructed  or  filled  with  earth,  gravel, 
stone,  or  other  dSbris,  and,  as  a  proximate 
consequence,  the  said  waters  from  a  heavy 
rainfall  which  occurred  on  February  26, 
1913,  and  which  accumulated  at  the  mouth 
of  said  culvert  and  against  said  embank- 
ment, were  thrown  back  upon  the  lots  of 
plaintiff,  and  rose  so  high  thereon  that  said 
waters  poured  through  the  windows  or  other 
openings  in  the  basement  of  plaintiff's  said 
mill,  and  filled  said  basement  with  such  a 
depth  of  water,  mud,  and  refuse  matter. 
(Here  follows  catalogue  of  injuries.)  The 
seventh  count  avers  that  plaintiff  sustained 
the  injuries  and  damages  enumerated  in  the 
fifth  count,  and  that  the  same  was  proxi- 
mately caused  by  the  willful,  wanton,  or  In- 
tentional negligence  6t  defendant,  its  serv- 
ants and  agents.  In  permitting  or  allowing 
the  said  culvert,  sewer  pipe,  etc.,  to  become 
filled  up  with  earth,  gravel,  stone,  or  other 
debris.  The  eighth  count  sets  up  the  dam- 
ages as  enumerated  In  the  sixth  count,  and 
that  they  were  proximately  caused  by  the 
willful,  wanton,  or  Intentional  negligence  of 
the  defendant,  through  Its  servants  and 
agents,  charged  with  the  duty  of  maintaining 
said  sewer  pipe,  culvert,  eta,  to  remove  the 
said  earth,  gravel,  stone,  and  other  debris. 

The  foIIowUg  are  the  pleas  filed  to  the 
seventh  and  eighth  counts: 

(9).  To  the  seventh  count  defendant  says  that 
the  injuries  complained  of  were  proximately 
caused  by  the  contributory  negligence  of  plain- 
tiff, in  this,  that  at  and  prior  to  the  happen- 
ing of  the  injuries  eomplamed  of  in  said  count 
plaintiff  caused  debris  to  be  thrown  into  or 
otherwise  placed  in  said  sewer,  culvert,  or  pipe, 
and  thereby  contributed  proximately  to  the  ob- 
structions complained  of. 
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(10)  Asswerini;  plea  8,  contributory  negUgente 
of  plaintiff  in  this,  that  at  and  prior  to  the 
happening  of  the  injury  complained  of  in  said 
oount  plaintiff  caused  debris  to  be  thrown  into 
or  otherwise  placed  in  said  sewer,  culvert,  or 
pipe,  and  thereby  proximately  .contributed  to 
the  obstruction. 

Plea  7  is  filed  to  the  fifth  count  of  the 
complaint,  and  is  similar  in  allegation  to 
pleas  9  and  10.  The  sixth  ground  is  that 
the  plea-  is  no  more  than  a  conclusion  of  the 
pleader. 

On  the  direct  examination  the  witness  T. 
C.  Banks  testified  concerning  the  condition 
of  the  mlU  at  the  time  complained  of,  and 
that  it  conld  not  be  operated  until  the  water 
dried  out  or  had  been  pumped  out,  and  that 
Mr.  Brown  was  using  a  pump  to  get  rid  of 
the  water.  Plaintiff  then  offered  to  prove 
by  the  witness  that  the  mill  had  a  capacity 
of  about  1,000  bushels  per  day;  that  Mr. 
Brown  was  engaged  in  supplying  the  retail 
trade  for  several  counties  adjacent  thereto 
the  meal  that  was  being  dally  ground  by 
the  mill.  Defendant  interposed  objection  to 
this  testimony  and  the  court  sustained  it 

The  foUovidng  charges  were  refused  to 
plaintiff: 

(17)  If  the  injuries  of  plaintiff  complained  of 
in  the  complaint  were  proximately  caused  by 
the  negligent  failure  of  the  defendant  to  main- 
tain a  suflScient  drainage  under  its  roadbed  to 
convey  away  the  water,  then  plaintiff  would 
be  entitled  to  recover. 

(18)  It  was  the  duty  of  defendant  to  keep  its 
culvert,  sewer  pipe,  or  drain  free  from  gravel, 
■and,  or  other  debris,  and,  if  the  jury  reasonably 
find  from  the  evidence  that  this  wag  not  done, 
but  that  the  same  was  stopped  with  such  gravel, 
sand,  or  stone,  then,  as  a  matter  of  law,  de- 
fendant was  negligent. 

(19)  If  plaintiff's  mill  was  flooded  at  the  time 
claimed  in  the  complaint,  and  this  flooding  was 
caused  by  the  water  backing  up  from  defend- 
ant's railroad  by  reason  of  the  fact  that  the 
drainage  under  said  railroad  was  so  stopped  or 
filled  that  it  was  insufficient  to  let  the  water 
through  fast  enough,  and  that  defendant  had 
been  notified  of  such  condition,  or  had  knowl- 
edge thereof,  and  was  notified  or  had  knowledge 
of  the  fact  that  plain  tifTs  mill  would  be  prob- 
ably flooded  nnless  said  drainage  under  the  rail- 
road was  remedied,  and  then  negligently  failed 
to  remedy  said  drainage,  you  would  be  justi- 
fied in  assessing  punitive  damages  against  de- 
fendant nnless  you  find  that  plaintiff  was  icuilty 
of  contributory  negligence  as  charged  in  defend- 
ant's plea. 

McGord  &  Davis,  of  Oadsden,  for  appel- 
lant Goodhue  &  Brindley,  of  Gadsden,  for 
appellee. 

McCLEIXAN,  J.  The  perfect  observance, 
by  Mr.  B.  L.  Hurst,  the  clerk  of  the  city 
court  of  Gadsden,  of  Supreme  Court  rule  No. 
26,  set  out  in  175  Ala.  xix,  61  South,  vil,  and 
the  general  neatness  of  the  transcript,  on 
this  appeal,  warrants  this  court  in  commend- 
ing him  for  the  excellent  performance  of  his 
doty  in  this  Important  regard. 

[1,2]  The  action  is  by  appellant  against 
app^ee  for  damages  to  plaintiff's  mill  and 
property  In  consequence  of  surface  water  be- 


ing retarded  in  Its  natural  flowage  by  rea- 
son of  an  alleged  Insufficient  culvert  under 
or  through  an  embankment  or  fill  made  and 
maintained  by  the  defendant  in  the  construc- 
tion and  operation  of  its  railway  In  the  dty 
of  Attalla.  The  defendant's  demurrers  to 
all  the  counts  were  overmled.  The  dennirm 
to  count  7  did  not  question  Its  suffidency  as 
a  count  ascribing  the  injury  and  damage  al- 
leged to  wanton,  willful,  or  intentional  mis- 
conduct of  servants  of  defendant  "in  ];>ermit- 
ting  or  allowing  the  said  culvert,  sewer,  or 
pipe  to  become  filled  with  earth,  gravel,  stone, 
or  other  debris  as  aforesaid."  No  demurrer 
of  any  kind  appears  to  have  been  interposed 
to  count  8.  Both  counts  7  and  8' purport  to 
impute  the  aggravated  wrong  to  the  defend- 
ant through  the  nonobservance  of  duty  by 
its  employes.  To  these  counts,  thus  unques- 
tioned in  respect  of  their  sufficiency  to  charge 
wantonness  or  willfulness,  defendant  under- 
took by  pleas  9  and  10  to  be  exonerated  in 
consequence  of  the  therein  asserted  contribu- 
tory negligence  on  the  part  of  the  plaintiff. 
Contributory  negligence  is,  of  course,  no  an- 
swer to  counts  ascribing  the  injury  and  dam- 
age to  wanton  or  willful  wrong.  It  is  not 
permissible  to  give  pleas  an  effect  equivalent 
to  aptly  grounded  demurrer.  Counts  which 
defectively  state  a  cause  of  action  as  for 
wanton  or  willful  wrong  cannot  be  assailed 
as  by  plea.  Demurrer  is  the  remedy.  The 
court  was  in  error,  therefore,  in  overruling 
the  demurrer  to  pleas  9  and  10  as  answers 
to  counts  7  and  8. 

[3]  Count  5  attributed  the  injury  and  dam- 
age to  simple  negligence  of  servants  of  the 
defendant  in  allowing  the  culvert  to  be  so 
clogged  as  that  the  surface  water  from  a 
heavy  rainfall  was  retarded  and  thrown  back 
in  plaintlfTs  mllL  To  this  count  defendant 
interposed  plea  7.  This  plea  asserted  that 
plaintiff  was  guilty  of  proximately  contribut- 
ing negligence,  in  that  he  caused  debris,  etc:, 
to  be  placed  In  the  culvert,  and  thereby  "con- 
tributed to  the  obstructions  complained  of 
in  count  5.  The  plea  (7)  was,  in  our  opinion, 
subject  to  the  sixth  ground  of  the  demurrer 
interposed  thereto.  This  ground  asserts  that 
the  plea  only  expresses  the  conclusion  of 
the  ideader.  The  facts  from  which  the 
pleader  deduces  his  conclusion  that  the  de- 
bris placed  in  the  culvert  by  the  plaintiff 
contributed  to  the  obstructions  complained 
of  are,  in  material  parts,  left  iinstated. 
Whether  the  contributions  averred  to  bave 
been  made  by  plaintiff  to  the  obstruction  were 
sufficient  to  make  any  practical  difference  in 
the  clogging,  in  whole  or  In  part,  of  the 
culvert,  is  only  to  be  inferred  by  reference 
to  the  avowal  of  the  pleader's  conclusion  to 
that  end.  Indeed,  this  plea's  averments 
would  be  sustained  by  proof  that  plaintiff 
caused  completely  inconsequential  debris  to 
be  placed  in  the  culvert;  whereas,  in  order 
to  conclude  the  plaintiff  as  for  acts  of  this 
character  and  exonerate  the  defendant  from 
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the  consequences  of  -tbe  wrong  averred  in 
oovnt  5,  It  was  necessary  that  the  contribu- 
tions made  by  the  plaintiff  should  have  been 
BQCh  as  to  effect  the  clogging,  In  whole  or  In 
material  part,  of  the  culvert  The  plea  is 
also  defective  In  that  it  is  not  averred  there- 
in that  the  matter  placed  In  the  culvert  by 
the  plaintiff  proximately  contributed  to  the 
injury  complained  of  In  count  5,  instead  of, 
as  averred,  to  the  obstructions  mentioned 
therein.  But  this  objection  to  the  plea  is 
not  pointed  out  by  any  ground  of  demurrer. 
Plea  8  is,  upon  like  considerations,  subject 
to  the  same  criticisms  as  those  made  of  plea 
7.  The  demurrer  should  have  been  sustained 
to  plea  8. 

As  we  understand  the  record,  pleas  4  and 
6  we  held  to  be  subject  to  demurrer — a  rul- 
ing favorable,  of  course,  to  appellant. 

[4]  Under  counts  of  the  complaint  aver- 
ring particular  elements  of  damage  resulting 
from  the  flooding  of  the  mill,  it  was  admis- 
sible for  plaintiff  to  show  the  suspension  of 
the  operation  of  his  mill,  its  duration,  and 
tbe  net  loss  of  the  business  entaUed  thereby. 
Sparks  v.  McCreary,  156  Ala.  382,  47  South. 
332,  22  L.  B.  A.  (N.  S.)  1224 ;  Sou.  L  &  B.  Co. 
T.  Holmes,  164  Ala.  517,  525,  51  South.  531. 
Tbe  court  was  in  error  In  denying  admission 
to  features  of  tbe  testimony  looking  to  that 
end  on  the  examination  in  chief  of  the  wit- 
ness T.  C.  Banks. 

[5]  There  was  no  error  in  allowing  tbe  de- 
fendant to  elicit  from  tbe  witness  Cassels 
testimony  tending  to  show  that  tbe  operation 
of  the  mill  was  hindered  by  a  deficient  or  in- 
termittent electric  current  upon  which  it  re- 
lied for  power ;  this  as  tending  to  refute  the 
contention  that  there  was  loss  in  suspension 
of  tbe  business  of  tbe  mill,  and  that  the 
0oodlng  was  tbe  occasion  of  that  suspension, 
if  sustained. 

[1,7]  Charges  17  and  18  were  refused  to 
plaintiis  without  error.  The  former  did  not 
take  due  account  in  its  hypothesis  of  the 
defenses  pleaded,  but  predicated  plaintiff's 
right  to  recover  only  upon  tbe  establishment 
of  a  cause  of  action  set  forth  in  tbe  com- 
plaint The  latter  charge  misstated  the  meas- 
nre  of  proof  necessary  to  warrant  a  recovery 
by  plaintiff. 

[1]  Charge  19  refused  to  plaintiff  appears 
to  confuse  tbe  rules  of  law  pertaining  to 
willful  or  wanton  misconduct  or  omission. 
Contributory  negligence  is  not  available  to  de- 
feet  a  recovery  on  that  account  It  was 
proper  to  refuse  that  request 

There  is  evidence  tending  to  support  every 
material  allegation  of  the  complaint,  both  as 
for  liability  for  simple  negligence  and  for  a 
conscious  disregard  of  tbe  damnifying  conse- 
quences to  plaintiff's  property  that  would 
probably  ensue  if  a  heavy,  though  not  Tin- 
usual,  rainfall  should  come.  Tbe  issues  on 
tbe  complaint  were  for  the  jury.  Such  was 
the  view  prevailing  in  the  trial  court 


The  Judgment  is  reversed,  and  tbe  cause 

is  remanded. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  MAYFIBLD  and 
DB  GRAFFENRIED,  JJ.,  concur. 

02  Ala.  App.  4*8) 
CAPITAL  SECURITY  CO.  v.  DAVIS. 
(No.  lOft) 
(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

ButtDiNo  AND  Loan  Associations  4=»8  — 
O0NTRACT&— Fbaud  or  AoBNT— BiOHT  to 
Reuef. 

Where  a  person  dealing  with  an  agent  to 
take  applications  for  home  purchasing  invest- 
ment contracts  negligently  signed  without  read- 
ing an  application  reciting  tiiat  the  applicant 
relied  solely  on  the  terms  of  the  contract  and 
the  options  set  forth  on  the  back  of  the  appli- 
cation, and  retained  the  contracts  without  read- 
ing them,  he  was  not  entitled  to  relief  against 
the  company  on  the  ground  of  fraud,  based  on 
the  agent's  statements  as  to  the  contehts  of 
the  contracts,  where  no  confidential,  fiduciary, 
or  special  relation  existed  between  them. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  |  10 ;   Dec  Dig. 

Appeal  from  City  Ck>nrt  of  Montgomery; 
Armstead  Brown,  Judge. 

Action  by  Irene  Davis  against  tbe  C!apital 
Security  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

L  A.  Sanderson,  of  Montgomery,  for  &vpel- 
lant  Weil,  Stakely  &  Vardaman,  of  Mont- 
gomery, for  appellee. 

* 

PBLHAH,  P.  3.  The  Supreme  Comt,  in  an 
opinion  rendered  November  7^  1914,  in  a  case 
in  which  the  same  party  is  appellant  as  in 
tbe  case  before  us  on  this  appeal,  has  iKissed 
upon  the  fundamental  question  presented  by 
this  appeaL  See  Capital  Security  Co.  v.  Gil- 
mer, 67  South.  268. 

Since  tbe  rendition  of  tbe  opinion  in  that 
case,  and  after  tbe  Supreme  Court  bad  over- 
ruled tbe  appellee's  application  for  a  rehear- 
ing, tbe  appellee  has  filed  an  additional  brief 
in  this  case  making  tbe  contention  that  tbe 
Gilmer  (3ase  is  not  controlling  because  of  a 
difference  in  tbe  evidence  in  the  two  cases  as 
shown  by  tbe  evidence  set  out  in  the  bills  of 
exceptions.  Tbe  difference  pointed  out  and 
the  distinction  sought  to  be  made  is  based  on 
tbe  contention  that  in  tbe  instant  case  there 
is  evidence  to  show  that  the  appellee  bad 
been  fraudulently  induced  by  the  misrepre- 
sentations of  the  company's  agent  as  to  its 
contents  to  sign  tbe  application  for  tbe  loan 
contract  and  that  In  tbe  Gilmer  Case  there 
was  no  such  evidence.  The  appellee  urgently 
insists  that  tbe  opinion  In  tbe  Gilmer  Case 
is  "rested  upon  this  fact" 

We  do  not  so  read  tbe  opinion  in  that  case. 
It  seems  to  us  that  the  holding  there  is  "rest- 
ed" principally,  if  not  altogether,  on  tbe  prop* 
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ositlon  that  no  >K)nfidentlaI,  fiduciary,  or  spe- 
cial relation  was  shown  to  esist  between  the 
parties  entitling  the  appellee  to  avoid  the 
obligation  entered  Into  upon  the  ground  of 
fraud.  The  writer  of  the  opinion  of  the  court 
In  the  Gilmer  Case,  referring  to  the  evidence 
before  the  court  on  that  point,  says: 

"Under  the  evidence  in  this  case  there  is  no 
legally  sufficient  reason  shown  by  the  plaintiff 
(or  her  failure  to  read  her  application,  and  we 
see  no  reason  why,  under  the  evidence  in  this 
case,  she  should  be  permitted,  upon  the  ground 
of  fraud,  to  defeat  the  defendant's  recovery." 

Upon  thia  proposition,  also,  as  the  "one  ma- 
terial element  lacking"  to  authorize  a  recov- 
ery under  the  evidence,  the  case  of  Southern 
liOan  &  Trust  Co.  t.  Olssendaner,  4  Ala.  App. 
523,  58  South.  737,  Is  distinguished  from  the 
Gilmer  Case  In  the  latter  opinion.  The  sub- 
stantial and  real  question  presented  on  this 
appeal,  under  the  evidence  set  out  in  this  rec- 
ord, brings  it  under  the  influence  of  this  hold- 
ing in  the  Gilmer  Case  on  the  cardinal  prop- 
osition there  involved  and  decided,  and  re- 
qaires  a  reversal  of  the  judgment  of  the  trial 
court 

To  answer  the  appellee's  contention  that  a 
distinction  exists  between  this  and  the  Gilmer 
Case  because  of  a  difference  in  the  evidence 
as  to  fraud  being  used  to  induce  signing  the 
application,  we  can  say  that  an  examination 
and  comparison  of  the  evidence  set  out  in  the 
bills  of  exceptions  in  the  two  records  will 
not  show  any  substantial  difference  between 
the  evidence  in  the  two  cases  on  this  point. 
On  page  49  of  the  Gilmer  transcript  the  ai>- 
pellee,>as  a  witness  in  her  'own  behalf,  is 
shown  by  the  recitals  contained  in  the  bill  of 
exceptions  to  have  testified  that: 

"At  the  time  she  entered  into  the  contract, 
she  signed  a  certain  paper  called  by  Phillips 
[the  agent]  an  'application,'  but  she  did  not 
read  it,  nor  did  she  ever  read  same." 

Following  this  it  is  shown  by  the  further 
recitals  in  the  bill  of  exceptions  that  the 
witness  was  permitted  to  testify,  against  the 
objection  of  the  defendant,  that  she  did  not 
read  the  application  because  of  her  reliance 
on  the  statements  of  the  agent,  who  told  her 
his  word  was  his  bond,  and  that  she  could 
rely  on  It,  and  that  she  did  rely  upon  it  as 
to  such  statements.  What  these  representa- 
tions or  statements  of  the  agent  were  with 
respect  to  the  contract  and  application  in 
the  Instant  case  and  the  Gilmer  Case,  as 
shown  by  the  two  records,  went  to  the  same 
matters  in  the  main  and  were  substantially 
the  same  in  both  cases.  They  had  reference 
principally  to  the  time  when,  and  upon  mak- 
ing what  number  of  payments,  the  appellee 
would  be  entitled  to  receive  a  loan  from  the 
company. 

We  do  not  think  it  is  essential  to  a  dls 
position  of  this  case,  after  the  opinion  in  the 
Gilmer  Case,  whether  the  evidence  in  that 
case  did  or  did  not  show  misrepresentations 
naade  by  the  agent  with  respect  to  the  appli 
cation  as  apart  from  the  contract,  bat  that 


this  was  not  overlooked  as  one  of  the  mat 
ters  relied  upon  and  considered  in  the  Gilmer 
Case  Is  shown  by  the  brief  of  counsel  filed 
in  that  case,  where  they  say  (page  3): 

"He  [the  agent]  induced  Mrs.  Gilmer  to  buy 
six  of  these  contracts  on  his  statement  of  what 
the  contracts  contained,  and  alto  induced  her 
to  *ign  a  written  application  for  thete  eon- 
traoti,  itatiag  that  the  application  icat  for  the 
contractt  at  repretented  to  her.  Shortly  there- 
after Mrs.  Gilmer,  relying  on  this  statement  of 
what  the  contracts  contained,  and  on  the  ttate- 
tnent  at  to  what  the  application  was,  received 
from  the  defendant  six  of  the  contracts,"  etc. 
(Italics  supplied.) 

And  further  on  the  same  page: 
"The  testimony  showed  that  Mrs.  Gilmer  nei- 
ther read  the  application  nor  the  contracts  be- 
cause  of  her   reliance   on    what   Phillips  [the 
agent]  had  told  her  of  their  contents." 

There  is  no  material  or  substantial  differ- 
ence between  the  evidence  In  this  case  and 
that  in  the  Gilmer  Case,  as  applied  to  the 
principle  of  law  Involved  and  decided  in  that 
case,  and  on  the  authority  of  that  case  a 
judgment  here  reversing  the  judgment  of  the 
lower  court  is  ordered. 

Reversed  and  remanded. 


(12  Ala.  App.  662) 
CAPITAL  SECURITY  CO.  t,  UNDER- 
WOOD.   (No.  152.) 
(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

Appeal  from  City  0>urt  of  Montgomery; 
Armstead  Brown,  Judge. 

Action,  between  the  Capital  Security  C!om- 
pany  and  L.  C.  Underwood.  E'rom  the  judg- 
ment, the  company  appeals.  Reversed  and  re- 
manded. 

Ed.  S.  Watts,  of  Montgomery,  for  appellant 
C.  N.  White,  of  Montgomery,  for  appellee. 

PELHAM,  P.  J.  There  is  no  substantial  dif- 
ference between  the  evidence  shown  by  the  rec- 
ord in  this  case  and  that  in  the  case  of  Capital 
Security  Co.  v.  Gilmer,  67  South.  258,  decided 
by  the  Supreme  Ourt  at  the  present  term.  In 
fact,  there  is  not  as  much  evidence  in  the  case 
before  us  going  to  show  fraudulent  inducement 
on  the  part  of  the  agent  in  securing  the  appel- 
lee's signature  to  the  application  for  the  "loan 
contract"  as  in  the  Gilmer  Case,  and  on  the 
authority  of  that  case  the  judgment  of  the  lower 
court  in  this  case  must  be  reversed.  See,  also. 
Capital  Security  C!o.  v.  Davis,  67  Soudi.  705. 

Reversed  and  remanded. 


(U  Ala.  App.  66-J) 
CAPITAL  SECURITY  (X).  et  aL  t.  HOL- 
LAND.    (No.  154.) 

(Court  of  Appeals  of  Alabama.    Jan.  14, 1915.) 
Appeal    from   City    Court    of    Montgomery; 

Armstead  Brown,  Judge. 
Action  between  the  Coital  Security  (Dompany 

and  others  and  George  W.  Holland.    From  the 

judgment,   the    parties   first  mentioned  appeal 

Reversed  and  remanded. 

Edward  S.  Watts,  of  Montgomery,  for  appel- 
lants. Well,  Stakely  &  Yardaman,  of  Mont- 
gomery, for  appellee. 

PELHAM,  P.  J.  The  appellee.  In  addiaonal 
brief  filed  in  this  case  since  the  opinion  of  the 
Supreme  Ourt  in  the  case  of  Capital  Secarit; 
Co.  V.  Gilmer,  67  South.  253,  refers  us  to  the 
brief  filed  contemporaneously   in   the  pendiv 


Digitized  by 


Google 


Ala.) 


ILLINOIS  CENT.  B.  CO.  T.  J.  B.  KILOOKE  A  SON 


707 


case   ot  Capital   Security   Co.   t.   Davis,   and 

states  that  'the  same  distinction  in  the  facts 
exists  between  the  Gilmer  Case  and  the  case  at 
bar."  We  haye  disposed  ot  this  contention  of 
the  appellee  in  onr  opinion  in  the  case  of  Capi- 
tal Security  Co.  ▼.  Davis,  67  South.  706;  the 
holding  beiilg  adverse  to  the  appellee  on  the 
proportion  presented. 

The  evidence  relied  opon  and  {Minted  out  in 
this  case  as  differentiating  it  from  the  Gilmer 
Case  on  the  qnestion  of  the  evidence  in  the  lat- 
ter case  falling  to  show  fraudulent  inducements 
by  the  agent  of  the  company  in  secnring  the  ap- 
pellee's signature  to  tne  application  through 
misrepresentations  of  its  contents  is  on  page 
37  of  the  transcript,  and  is  as  follows:  "Wit- 
ness then  testified  that  at  the  time  he  had  the 
first  conversation  with  Phillips  [appellant's 
agent],  he  signed  a  paper  called  the  application 
for  the  contract ;  that  he  did  not  read  it ;  that 
Phillips  told  him  that  the  application  was  for 
the  contract  as  Phillips  had  told  him  the  con- 
tract was."  By  a  reference  to  what  we  have 
Baid  in  the  case  of  Capital  Secnrity  Co.  v.  Da- 
vis, and  by  noting  the  evidence  quoted  from 
the  record  in  the  Gilmer  Case  in  the  opinion  in 
that  case,  it  will  be  seen  that,  if  anything,  there 
is  more  evidence  in  the  Gilmer  Case  tiian  in 
the  instant  case  to  sustain  the  evidential  fact 
nnder  discussion  and  claimed  by  appellee  as 
lacking  in  the  Gilmer  Case,  although  appearing 
in  this  case. 

It  is  our  opinion,  from  an  examination  of  the 
«ntlre  evidence  set  out  in  the  record  in  the  two 
cases,  that  there  is  no  material  or  substantial 
difference  between  the  evidence  in  these  cases 
that  would  justify  this  court  in  reaching  a  dif- 
ferent conclusion  from  that  reached  by  the  Su- 
preme Court  in  the  Gilmer  Case,  the  appeal  pre- 
senting, as  it  does,  the  same  propositions  for  de- 
termination. 

Reversed  and  remanded. 


(12  Ala.  App.  »8) 

ILLINOIS  CENT.  R.  CO.  t.  3.  R.  KILGORB 
&  SON.     (No.  485.) 

(Court  of  Appeals  of  Alabama.    Nov.  10,  1914. 
Rehearing  Denied  Jan.  21,  1916.) 

1.  Pabtnebship  <&=>197— Action  bt— TJsk  ot 
Firm  NAire— "Entitt." 

While  at  common  law  a  partnership  is  not 
a  legal  entity,  partners  may,  in  view  ot  Code 
1907,  ji  2506,  authorizing  suit  against  them 
in  the  arm  name,  sue  under  such  name,  where 
the  complaint  describes  the  plaintiff  as  a  part- 
nership, composed  of  i>artner8  named. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {  360;    Dec  Dig.  «=>197. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Entity.] 

2.  CouBTS   «=»91— Alabama   Coubt   or   Ap- 
peals—Dsoision  at  Supreme  Codbt. 

Under  Act  March  9,  1911  (Laws  1911,  p. 
100),  I  10,  requiring  the  Court  of  Appeals  to 
follow  decisions  of  the  Supreme  Court,  the 
Court  of  Appeals  must  follow  a  decision  of  the 
Supreme  Court  holding  a  local  statute  applica- 
ble to  intrastate  as  well  as  to  interstate  ship- 
ments. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  if  313,  325,  326;   Dec  Dig.  <S=»91.] 

3.  Courts  *=>210— State  Courts— Alabama 
Court  o»  Appeals — Cebtiobari. 

Where  the  Supreme  Court  has  construed  a 
atatute  as  applicable  to  intrastate  as  well  as 
interstate  shipments,  the  Court  of  Appeals 
should  follow  the  case,  and  should  not,  though 
authorized  to  certify  a  cause  to  the  Supreme 
Court  in  case  of  disagreement,  certify  the  case 
to  the  Supreme  Court,  so  that  it  might  change 


its   decision;    the   party   objecting   having   an 
appropriate  remedy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  499,  606;    Dec  Dig.  «s>210.] 

4.  Cabsixbs   «=»227  —  Gabxiaob  or  Lmt 
Stock— Plea— SomoniNOT. 

In  action  for  damages  for  injuries  to  a 
shipment  of  live  stock,  the  defendant  filed  a 
plea  setting  up  the  bill  of  lading  which  re- 
quired notice  of  loss  within  10  days,  as  a  con- 
dition to  recovery.  The  plea  also  averred  that 
the  loss  and  injury  was  peculiarly  within  plain- 
tiff's knowledge.  Held,  that  the  plea  was  not 
sufficient  to  take  the  case  out  of  Code  1907,  I 
4297,  declaring  that  any  agreement  which  for- 
feits a  right  of  action  for  failure  to  present  to 
the  party  liable  a  claim  for  damages  is  void, 
unless  the  facts  are  peculiarly  within  the  knowl- 
edge of  one  of  the  parties,  for  it  is  obvious  that 
the  facta  surrounding  the  injuries  to  the  cattls 
must  have  been  within  the  knowledge  of  the 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  232,  963-956;  Dec.  Dig.  «=3227.] 

5.  Cabbubb    «=a218   —    Cabbiaos    or    Litb 
Stock— BuxB  or  Laoino— Pbovisionb. 

Where  the  bill  of  lading  for  a  shipment  of 
live  stock  prescribed  the  maximum  recovery  ln> 
case  of  loss  or  injury,  the  bill  fixed  the  meas- 
ure of  damages,  and  not  Code  1907,  |  5514, 
which  declares  the  measure  of  damages  in  such 
cases  to  be  the  market  value  at  the  t^ce  ot 
destination. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
(Jent  Dig.  §S  674-696,  927,  928,  933-^49;  Dec. 
Dig.  «=.2ia] 

On  Rehearing. 

6.  Evidence  iS=»591  —  CoNCLusiTSKESa  ow 
Pabtt  Intboducino. 

In  an  action  for  damages  to  a  shipment  ot 
live  stock,  where  plaintiff  whose  complaint  in 
code  form,  was  founded  on  the  carrier's  com- 
mon-law liability,  to  show  the  contract,  intro- 
duced the  bill  of  lading  restricting  the  car- 
rier's liability,  be  is  bound  by  the  restriction. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §§  2440-2443;   Dec  Dig.  <S=»3ai.] 

Appeal  from  Circuit.  Goort,  Walker  Ooon- 
ty;  J.  J.  Curtis,  Jadg& 

Action  by  J.  R.  Kllgore  8c  Son  against  tiie 
nilnoUi  (Central  Railroad  Company,  for  dam- 
ages for  failnre  to  deliver  and  for  delay  in 
delivering  certain  live  stock.  Judgment  tot 
plalntur,  and  defendant  appeals.  Reversed 
and  remanded. 

The  complaint  and  the  pleas  snfficiently 
appear  from  the  opinion  of  the  court  The 
demurrers  interposed  to  the  pleas  3,  4,  5, 
and  6  separately  and  severally,  are  as  fol- 
lows: 

(1)  The  contract,  requiring  notice  to  defend- 
ant of  plaintiff's  daim,  is  void. 

(2)  It  is  contrary  to  law. 

(3)  It  is  unreasonable  and  void. 

(4)  The  facts  present  no  bar  to  this  suit 

(5)  No  consideration  for  the  contract  was 
shown. 

(6)  It  is  not  averred  that  a  special  rate  was 
given  plaintiff  to  induce  the  execution  of  the 
contract. 

(7)  It  is  not  shown  that  the  happening  of  the 
event  complained  of  was  peculiarly  within  the 
knowledge  of  plaintiff. 

(S)  The  fact  that  the  loss  and  injury  was 
unlinown  to  defendant  constitutes  no  defense  to 
their   negligence. 

(9)  The  injury  to  live  stock  and  transporta- 
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tion  b^  the  negligence  of  a  common  carrier  is 
not  within  the  proTision  of  section  4297,  Code 
1907,  authorizing  contracts  requiring  notice 
when  the  happening  of  the  event  is  peculiarly 
within  the  knowledge  of  one  of  the  parties. 

(10)  The  matters  presented  are  admissible 
ander  the  general  issue. 

(11)  A  defendant  cannot  contract  against  bis 
own  negU^nce,  and  any  injury  not  caused  by 
such  negligence  is  admissible  under  the  gen- 
era] issue. 

Davis  &  Fite,  of  Jasper,  and  Percy,  Ben- 
ners  &  Burr,  of  Blrmingtaam,  for  appellant. 
Bankhead  &  Bankhead,  of  Jasper,  for  appel- 


THOMAS,  J.  [1]  At  common  law  a  part- 
nership or  firm  is  not  regarded  as  a  legal 
entity  apart  from  its  members;  and,  as  it  Is 
a  general  rule  that  actions  can  only  be 
brought  by  and  against  persons,  natural  or 
artificial — a  partnership  being  neither — It 
has  been  almost  universally  held  that  all  ac- 
tions and  suits  Involving  partnership  clatms 
or  liabilities  must  be  brought  by  or  against 
the  persons  individually  who  compose  the 
firm.  15  Ency.  Fl.  &  Pr.  839.  This  rule, 
however,  has  received  some  modification  In 
this  Jurisdiction.  As  to  suits  against  part- 
ners, It  is  here  provided  by  statute  that  such 
suits  may  be  brought,  either  against  the 
partnership  in  Its  common  name,  even  omit- 
ting the  names  of  the  Individuals  composing 
It,  or  against  the  Individuals  themselves — 
any  one  or  more  of  them  (Ck>de,  §  2506) — and 
as  to  suits  by  partners,  It  has  been  establish- 
ed and  settled  by  the  decisions  of  our  Su- 
preme Court  that  such  suits  may  be  main- 
tained, either  in  the  partnership  name,  pro- 
vided the  names  of  the  Individuals  compos- 
ing it  are  set  out,  or  In  the  name  of  the 
Individuals  themselves.  Planters'  &  Mer- 
chants' Bank  v.  Lauchelmer  &  Sons,  102  Ala. 
457,  14  South.  T76 ;  Simmons  v.  Tltche  Bros., 
102  Ala.  319,  U  South.  786;  Thompson  v. 
Roberts,  115  Ala.  697,  22  South.  1001 ;  Fore- 
man V.  Well  Bros.,  98  Ala.  497,  12  South. 
816 ;  TbompUns  v.  Levy  &  Bro.,  87  Ala.  263, 
6  South.  346,  13  Am.  St  Rep.  31;  Moore  v. 
Martin  &  Hoyt,  124  Ala.  291,  27  South.  262; 
Lister  V.  YoweU  et  aL,  122  Ala.  267,  25 
South.  564. 

In  the  present  case,  the  plaintiff  In  the 
court  below,  who  Is  the  appellee  here,  was 
described  In  the  complaint  as  "J.  R.  Kllgore 
&  Son,  a  copartnership  composed  of  J.  R. 
BQlgore  and  John  N.  KUgore."  Although 
the  suit  is  therefore,  as  contended,  one  by 
the  partnership  (Kllgore  &  Son  v.  Shannon,  6 
Ala.  App.  537,  60  South.  522),  yet,  setting 
oat,  as  the  complaint  does,  the  names  of  the 
Individuals  composing  It,  such  complaint 
was  not  subject  to  the  demurrer  aimed  at  It, 
to  the  ettect  that  a  partnership  Is  without 
capacity  to  ^a.  .  The  court  consequently 
committed  no  error  in  overruling  the  demur- 
rer.   Authorities  supra. 

[2]  To  the  complaint,  which  was  against 
the  defendant  as  a  common  carrier  for  fail- 


ure to  deliver  (In  some  counts)  and  for  delay 
In  delivering  (in  other  counts)  certain  cattle 
shipped  by  plaintiff  over  defendant's  rail- 
road from  Jasper,  Ala.,  to  East  St  Louis, 
IlL,  the  defendant,  In  addition  to -the  general 
Issue,  filed  three  special  pleas,  numbered  3, 
4,  and  6,  respectively,  setting  up  in  each  a 
provision  In  the  bill  of  lading  to  the  effect 
that  no  dalm  for  loss  or  damage  to  the  stock 
should  be  valid  unless  made  in  writing,  veri- 
fied by  afSdavlt,  and  filed  within  10  days 
after  the  stock  was  removed  from  the  can, 
and  averring  In  each  of  such  pleas  that  no 
such  claim  had  been  filed.  In  addition  to 
these  averments  common  to  them  all,  plea  4 
contained  the  distinguishing  additional  aver- 
ment that  the  loss  and  injury  complained  of 
was  unknown  to  defendant.  Its  servants  or 
agents,  and  plea  5,  the  distinguishing  addi- 
tional averment  that  "the  loss  of  and  injury 
to  plalntifTs  stock,  as  set  up  In  the  com- 
plaint, was  peculiarly  within  the  knowledge 
of  the  plaintiff."  The  demurrers  to  these 
pleas,  the  sustaining  of  which  Is  assigned  as 
error,  and  which  will  be  set  out  In  the  re- 
port of  the  case,  were  predicated  npon  sec- 
tion 4297  of  the  Code,  which  has  been  up- 
held by  our  Supreme  Court — whose  decision 
has  been  subsequently  followed  by  this  court 
— as  applicable  to  both  Intra  and  Inter  state 
shipments.  N.  C.  &  5t  L.  Ry.  Co.  ▼.  Hinds, 
178  Ala.  657,  69  South.  669;  N.  C.  &  St  L. 
Ry.  Co.  V.  Binds,  5  Ala.  App.  596,  59  South. 
670 ;  So.  Ex.  Co.  v.  Ruth  &  Sons,  5  Ala.  App. 
644,  59  South.  638 ;  Northern  Ala.  Ry.  Co.  v. 
Bldgood,  5  Ala.  App.  658,  59  South.  680 ;  N. 
C.  &  St  L.  Ry.  Co.  V.  Hinds,  9  Ala.  App.  534, 
60  South.  409 ;  Western  Union  Tel.  Co.  v.  Bra 
zler,  10  Ala.  App.  308,  65  South.  95. 

As  to  whether  that  decision  is,  as  Insisted 
by  appellant's  counsel,  in  conflict  with  the 
federal  statutes  regulating  Interstate  com- 
merce and  the  decisions  of  the  United  States 
Supreme  Court  construing  them  is  a  question 
we  are  foreclosed  from  considering,  since  the 
statutes  of  this  state  creating  this  court 
make  the  decisions  of  our  Supreme  Court 
binding  on  us.  Nor  does  the  suggestion  of 
appellant's  counsel  that  we  certify  the  case 
to  our  Supreme  C!ourt  to  ascertain.  In  ad- 
vance of  any  present  ruling  by  us,  If  that 
court  still  desires  to  adhere  to  or  to  now 
overrule  Its  previous  decision  meet  with  ap- 
provaL  The  necessary  effect  of  the  opera- 
tion of  the  statute,  making  their  decisions 
binding  on  as,  is  to  create  the  presumption- 
conclusive  so  far  as  may  concern  any  action 
on  the  part  of  this  court — ^that  that  court 
does  desire  to  adhere  to  its  former  decision. 
We  are  therefore  without  warrant  or  author- 
ity to  entertain  any  doabt  or  disagreement 
80  far  as  regards  our  official  action,  as  to  the 
correctness  of  that  decision,  or  to  in  any  wise 
bring  It  In  question.  Section  10,  (Sen.  Act, 
approved  March  9,  1911  (Acta  1911,  pi  96). 

[3]  The  statute  permits  this  court  tp  certi- 
fy to  the  Supreme  Coort  any  questioa  tor  d»- 
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dslon  when,  upon  It,  the  jud^s  of  this  court 
are  unable  to  reach  a  unanimous  conclusion. 
Section  2,  Qen.  Act,  approved  March  9,  1911. 
Bnt,  as  to  the  standing  decisions  of  that 
oonrt,  the  statute,  propria  vigore,  makes  our 
conclusion  unanimous  as  to  their  correctness 
(section  10,  supra) ;  and  we  would  be  acting 
in  the  teeth  of  that  statute  were  we  to  ques- 
tion such  a  decision  by  certifying  to  the  Su- 
preme Court  that  we  had  disagreed  as  to  its 
correctness,  and  by  calling  on  them  to  say 
again  whether  it  was  correct  or  not  They 
would  be  justified  in  doing  so,  and  should 
Ignore  such  a  certification.  If  appellant  de- 
sires to  bring  that  dedslon  again  under  re- 
view by  our  Supreme  Court,  the  law  afTords 
him  an  adequate  remedy  and  method  by  cer- 
tiorari. 

[4]  Under  that  decision  and  those  cited  as 
based  upon  it,  it  is  clear,  as  is  practically  con- 
ceded, that  the  trial  court  committed  no  error 
In  sustaining  the  demurrer  as  to  the  special 
pleas  numbered  3  and  4  mentioned,  but,  it  is 
Insisted,  the  court  erred  in  sustaining  it  as 
to  plea  numbered  6,  because  that  plea  aver- 
red, as  pointed  out,  that  the  loss  and  injury 
to  plaintiff's  cattle,  as  alleged,  was  a  fact 
"peculiarly  within  the  knowledge  of  the  plain- 
tiff" which  allegation,  it  Is  contended, 
brought  the  plea  within  the  saving  provision 
of  the  said  section  4207  of  the  Code.  We 
cannot  so  agree,  as  we  are  of  opinion  that  in- 
Jnry  done  to  cattle  as  the  result  of  the  negli- 
gence of  the  carrier  in  transporting  them, 
which  Is  of  such  a  character  as  to  cause  their 
death  in  transit  and  consequent  failure  to 
deliver  by  the  carrier,  as  is  alleged  in  the 
complaint.  Is  not  and  cannot,  in  the  nature  of 
tilings,  be  such  a  fact  as  is  "peculiarly  with- 
in the  knowledge  of  the  shipper,"  but  is  a 
fact  equally  open  to  the  knowledge  of  the  car- 
rier. The  plea  la  therefore  repugnant  and  In- 
consistent, in  that  it  alleges  a  fact,  or  con- 
clusion rather,  at  variance  with  the  facts  it 
confesses,  to  wit.  It  alleges  a  fact  to  be  pe- 
evliarly  within  the  knowledge  of  the  plain- 
tiff, when  the  complaint,  which  such  plea  con- 
fesses and  seeks  to  avoid,  shows,  as  a  neces- 
sary inference  from  the  matters  set  up  in  it, 
it  to  have  been  a  fact  equally  open  to  the 
knowledge  and  observation  of  the  defendant 
If  so,  then  such  plea  does  not  show  that  the 
fact  was  peouUarly  within  the  knowledge  of 
the  plaintiff,  and  consequently  falls  to  bring 
the  clause  (in  the  bill  of  lading)  relied  on  for 
defense  within  the  saving  provisions  of  said 
section  4297  of  the  Code;  but  such  plea  mere- 
ly alleges  at  most  when  properly  construed, 
a  conclusion  repugnant  to  the  facts  which  it 
confessed,  and  the  court,  in  passing  on  the 
sufficiency  of  the  plea,  was  authorized  in 
ignoring  such  a  conclusion,  and  in  looking 
<mly  to  the  facts  which  it  confessed  and  up- 
on which  such  conclusion  was  predicated. 
These  showed  that  the  loss  of  the  cattle  by 
death  while  on  defendant's  train  was  not  a 
foot  peculiarly  within  plaintiff's  knowledge. 

[B]  Section  5514  of  the  Code  fixes,  as  the 


measure  of  damages  for  the  failure  of  a  com- 
mon  carrier  to  deliver  goods  or  chattels  in- 
trusted to  it  for  shipment,  the  market  value 
of  such  property  at  the  place  of  destination 
at  the  time  and  in  the  condition  it  should 
have  been  delivered.  The  statute  to  this  ex- 
tent seems  to  be  but  declaratory  of  the  rule 
existing  at  common  law. 

The  bills  of  lading  here  sued  on,  and  which 
were  introduced  in  evidence  by  plaintiff,  un- 
dertook to  fix  a  different  rule  and  to  this  end 
contain,  each,  the  following  provision: 

"The  liability  of  tlie  railroad  oompanv  for  any 
lo»»  or  damage  for  tohich  it  may  be  reapontible 
thall  not  exceed  the  actual  co»t  at  the  point  of 
ihipment,  and  in  no  event  exceed  the  above 
valuation  [previously  set  out  in  the  bill  of  lad- 
ing as  $50  for  each  bull  or  ox,  $30  for  each 
cow,  and  $10  for  each  calf]  for  each  aninutV' 

— it  appearing  from  the  bills  of  lading  that 
the  freight  rate  charged  for  the  shipment  was 
based  on  the  valuation  of  the  animals  as 
stated. 

Whether  or  not  the  statute  last  mentioned 
as  fixing  the  measure  of  damages  applies  to 
interstate  shipments,  as  this  was,  which  was 
a  shipment  of  62  head  of  beef  cattle  from 
Jasper,  Ala.,  to  Kast  St.  Louis,  111.,  or  wheth- 
er, if  it  did  so  apply,  it  would  to  this  extent 
be  void  as  encroaching  upon  a  field  from 
which  the  state  was  impliedly  excluded,  as 
contended,  by  reason  of  the  fact  of  general 
congressional  legislation  upon  the  subject  of 
interstate  commerce  (Interstate  Commerce 
Act  and  amendments  thereto  [Act  Feb.  4, 
1887,  c.  104,  24  Stat  379;  U.  S.  Gomp.  St 
1913,  SS  8563^604]),  though  such  legislation 
did  not  deal  with  the  particular  subject  dealt 
with  In  that  statute,  are  questions  we  need 
not  and  do  not  decide ;  since  the  decisions  of 
our  own  courts  are  in  accord  with  the  appel- 
lant's other  contention  that  the  rule  for  the 
admeasurement  of  the  damages  for  loss  in 
this  case  is  that  fixed  by  the  contract  in  the 
provision  quoted,  notwithstanding  the  stat- 
ute cited.  -L.  &  N.  R.  R.  Ck>.  V.  Sherrod,  84 
Ala.  180,  4  South.  29;  So.  Ry.  Co.  t.  Cofer, 
149  Ala.  568,  43  South.  102;  So.  Ry.  Co.  v. 
Brewster,  9  Ala.  App.  603,  63  South.  790; 
A.  G.  S.  R.  R.  Co.  V.  McCleskey,  160  Ala.  630, 
49  South.  433 ;  Mouton  v.  L.  ft  N.  R.  R.  Co., 
128  Ala.  537,  29  South.  602 ;  So.  E^xpress  Co. 
V.  Owen,  146  Ala.  412,  41  South.  752,  8  L.  R. 
A.  (N.  S.)  369,  119  Am.  St  Rep.  41,  9  Ann. 
Cas.  1143 ;  So.  Ry.  Co.  ▼.  Jones,  132  Ala.  439, 
31  South.  601. 

An  examination  of  the  cases  cited  wlU  show 
that  provisions  not  materially  different  from 
the  one  here,  found  in  the  bills  of  lading 
there  under  consideration,  were  upheld  as 
valid,  in  the  absence  there,  as  here,  of  any 
proof  showing  imposition,  coercion,  or  undue 
advantage  taken  of  the  shipper,  or  gross  un- 
dervaluation of  the  property  in  the  bill  of 
lading. 

The  trial  court  was  in  error,  therefore,  1> 
charging  the  Jury  that  the  measure  of  dam- 
ages was  the  market  value  of  the  cattle  at 
the  place  of  destination.    The  Judgment  is 
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consequenQy   reversed,    and    the   cause    re- 
manded. 
Reveraed  and  remanded. 

On  Rehearing. 

[I]  On  application  for  rehearing,  it  is  urg- 
ed by  appellee  (plaintiff  below)  that,  since 
the  complaint  is,  it  is  Insisted,  predicated, 
not  upon  the  bUI  of  lading,  but  npon  the  de- 
fendant's common-law  liability,  and  since  such 
carrier  failed,  as  It  did,  to  file  any  special 
plea  setting  up  the  bill  of  lading  and  the  pro- 
vision contained  therein  limiting  the  amount 
of  damages  recoverable  for  nondelivery  of 
the  cattle,  the  plaintiff  was  entitled  to  have 
such  damages  measured,  not  by  the  terms  of 
the  bill  of  lading  (the  special  contract),  which 
the  plaintiff  himself  introduced,  but  by  the 
rules  of  law  which  would,  as  pointed  out  in 
the  opinion,  have  governed  in  the  absence  of 
SQch  a  contract,  and  therefore  that  we  were 
in  error  in  the  opinion  in  holding  that  the 
lower  court  incorrectly  Instructed  the  Jury 
as  to  the  measure  of  damages.  In  support  of 
liis  contention  that  the  complaint,  which  is 
in  code  form  (Code,  {  5382,  form  15),  is  found- 
ed solely  on  defendant's  common-law  liability, 
we  are  cited  to  the  case  of  N.  C.  &  St  Lk  Ry. 
C5o.  V.  Parker,  123  Ala.  683,  27  South. -323, 
where  it  was  in  effect  so  held,  in  that  it  was 
there  decided  that  a  plaintiff  could  not  re- 
cover under  such  a  complaint  where  the  evi- 
dence developed  that  there  was  a  bill  of  lad- 
ing Issued — a  special  contract — since,  in  such 
case,  it  was  held  that  there  was  a  variance 
between  allegation  and  proof. 

We  find,  however,  that  that  case  has  been 
expressly  overruled  on  this  proposition,  and 
that  it  Is  now  the  law  that  under  such  a  com- 
plaint the  plaintiff  can  recover  even  by  prov- 
ing a  special  contract — the  bill  of  lading.  I^ 
&  N.  R.  R.  Ca  V.  Landers,  135  Ala.  610,  33 
South.  482 ;  N.  C.  4  St  Lu  R.  R.  Co.  v.  Cody, 
137  Ala.  597,  34  South.  1003 ;  Walter  v.  Ala. 
Great  Southern  R.  R.  Co.,  142  Ala.  481,  39 
South.  87;  So.  Ry.  Co.  v.  Webb,  143  Ala.  310, 
39  South.  262,  111  Am.  St  Rep.  45,  5  Ann. 
Gas.  97.  This  being  true,  and  the  plaintiff 
himself  having  in  this  case  proved  and  in- 
troduced in  evidence  under  the  complaint  the 
bill  of  lading,  he  thereby  gave  his  own  inter- 
pretation as  to  what  that  complaint  was 
founded  upon;  consequently  that  complaint 
whicli,  before  such  evidence  was  Introduced, 
was  comprehensive  enough  to  Include  a  cause 
of  action  on  defendant's  common-law  liability 
where  no  bill  of  lading  has  been  Issued  for  the 
shipment,  became  by  such  evidence,  which 
was  of  plaintiff's  own  choosing,  narrowed  to 
a  cause  of  action  upon  the  bill  of  lading ;  and 
certainly,  therefore,  It  seems  to  us  clear  that 
the  damages  recoverable  are,  as  we  held  in 
the  opinion,  to  be  measured,  as  In  other  cas- 
es, by  the  valid  provisions  of  the  special  con- 
tract sued  upon  and  Introduced  in  evidence 
by  the  plaintiff.    Authorities  supra;    South- 


em  Ry.  Co.  ▼.  Brewster,  9  Ala.  App.  600,  63 
South.  790. 

Since  a  bill  of  lading  is  not  necessary  to  a 
cause  of  action  against  the  carrier  (2  Mayf. 
Dig.  616,  {  8),  the  plaintiff  might  have  given  a 
different  Interpretation  to  his  complaint  by 
refraining  from  introducing  the  bill  of  lad- 
ing in  evidence  and  by  proving  merely  by 
parol  evidence  a  delivery  to  and  acceptance 
by  the  defendant  as  a  common  carrier  of  tlw 
cattle  for  transportation  for  a  reward  (L.  ft 
N.  R.  R.  Co.  V.  McGnire,  79  Ala.  395),  in  which 
event  the  court's  charge  as  to  the  measure  of 
damages  would  have  been  free  from  error,  as 
there  would  have  then  been  no  bill  of  lading 
before  the  court  unless  the  defendant  had 
Introduced  It  in  evidence. 

Whether,  when  a  defendant  introduces  In 
evidence  the  bill,  he  conld  get  the  benefit  of 
the  provision  limiting  the  damages  recovera- 
ble, without  specially  pleading  such  provision, 
or  could  do  so  under  the  general  Issue,  we 
need  not  and  do  not  decide.  What  we  do 
decide  is  that  when  the  plaintiff  Iilmself  in- 
troduces the  bill  under  a  complaint  framed 
as  that  here,  the  measure  of  damages  Is  gov- 
erned by  the  provisions  of  the  bill  on  that 
subject  U  valid.  Southern  Railway  Co.  v. 
Brewster,  supra.  If  invalid,  then,  of  course, 
such  provisions  are  not  binding,  and  their  in- 
validity may,  as  was  done  in  this  case,  be 
tested  out  by  requests  for  or  exceptions  to 
charges  on  the  measure  of  damages,  and  by 
the  offering  of  and  objection  to  evidence 
tending  to  show  a  value  different  from  that 
agreed  on  in  the  bill. 

The  application  for  rehearing  is  overruled. 


Ex  parte  RODGERS. 


(U  Ala.  App.  2181 
(No.  176.) 


(Court  of  Appeals  of  Alabama.    Jan.  23, 1915.) 

1.  GBnaitAi.  Law  «=3l011  —  "CnmoBABi"  — 

Nature  of  Writ. 

The  common-law  writ  of  "certiorari"  is  an 
extraordinary  writ  and  its  office  is  to  afford  a 
review  by  a  court  of  supervisory  power  ot  the 
proceeding's  of  an  inferior  tribunal  or  officer  ex- 
ercising judicial  functions  that  proceed  in  a 
summary  manner  and  not  in  accordance  with 
the  common  law. 

[Bid.    Note.— For    other    cases,    see   Crimiiial 
Law,  Cent  Dig.  i  2669 :   Dec.  Dig.  «=3l011. 

For  other  definitions,  see  Words  and  Fbraaci, 
First  and  Second  Series,  Certiorari.] 

2.  Cbiminai.  Law  €=91011  —  CxBnoaABi  — 
Right  to  Wnrr. 

While  the  writ  of  certiorari  Is  granted  u 
of  right  when  applied  for  by  the  state  incrtm- 
innl  proceedings,  this  ig  not  the  rule  as  to  la 
dividuals,  as  in  such  cases  the  writ  will  be 
granted  or  denied  in  the  discretion  of  the  court 
[Ed.  Note. — For  other  ca^s^  see  Crimioil 
Law,  Cent  Dig.  {  2569;  Dec.  Dig.  <S=3l011.] 
8.  Criminal  Law  «=»10U— Gkbtiorasi— Dm- 

CBETION    OF   COOBT. 

The  discretion  of  the  court  in  awarding  or 
refusing  the  writ  of  certiorari  is  a  sound  iadi- 
cial  discretion  depending  upon  the  settled  legal 
principles  applicable  to  the  case,  and  it  will  not 
be  awarded  unless  its  issuance  is  necessary  to 


4=s>For  other  casai  see  same  topic  and  KBY-NUMBER  In  all  Ker-Nambered  Dlsnta  and  Indaxea 
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the  ac^MmpIithment  of  Justice  in  tlie  partlcalar 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  2569 ;   Dec.  Dig.  <S=»1011.] 

4.  Cbiminal  Law  <&=3l011  —  Cebtiobabi  — 
Gbocnds  fob  Deniai.  of  Wbit.   • 

A  writ  of  certiorari  will  not  be  awarded  to 
an  individnal,  where,  aa  the  result,  public  in- 
convenience or  detriment  will  likely  ensue,  or 
where  the  party  making  application  for  its  is- 
suance has  been  guilty  of  laches  in  the  protect- 
ing of  his  rights,  or  where  other  remedies  exist 
adequate  to  the  ends  of  justice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2568;  Dec.  Dig.  «=s>1011.] 

5.  JuDouENT  ®=>49&Mi;oDBTS— Obnebal  Jit- 

B18D1CTI0N— PBESDMPTIO  N . 

The  circuit  court  is  a  court  of  record  of 
general  superior  jurisdiction,  and  its  judgments 
and  Drooeedings  are  always  presumed  regular 
and  founded  on  jurisdiction  duly  acquired  until 
tne  cuutraiy  definitely  appears. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  •fi  549%,  933.  934:  Dec.  Dig.  «=> 
495.] 

8.  CBiiinfAi.  Law  «=s>1011—Cebtiobabi— Ex- 
istence OF  Bemedy  by  Appeal. 

Where  defendant,  convicted  In  recorder's 
conrt,  entered  his  appearance  in  the  circuit 
coart  by  virtue  of  an  appearance  bond,  and  the 
circuit  court,  having  original  jurisdiction  of  the 
offense,  tried  defendant  in  accordance  with  the 
common  law,  and  the  complaint  and  affidavit 
anfficiently  charged  the  offense,  and  the  judg- 
ment was  responsive  to  the  charge,  the  judg- 
ment was  sufficient  to  support  an  appeal  from 
the  circuit  court,  and  hence  certiorari  will  not 
lie  on  the  ground  the  circuit  court  had  no  juris- 
diction of  the  appeal  because  the  appearance 
bond  was  not  a  sufficient  appeal  bond. 

[Ed.  Note.— For  other  coses,  see  Criminal 
Law,  Cent.  Dig.  !  2569;    Dec.  Dig.  «=s>1011.] 

7.  Cbimimal  Law  «=>1011—Cebtiobabi— Ex- 
istence or  Remedy  by  Habeas  Cobfus. 

Certiorari  does  not  lie  to  review  a  judg- 
ment of  a  circuit  court  conceding  it  invalid  be- 
cause no  appeal  was  filed  from  the  conviction 
in  the  recorder's  court  or  that  such  appeal  was 
not  authorized  by  statute,  since,  defendant  be- 
ing in  custody  under  the  circuit  court  judgment, 
habeas  corpus  was  an  adequate  remedy,  espe- 
cially where  the  grant  of  certiorari  and  a  Judg- 
ment quashing  the  proceedings  might  embarrass 
the  public  authorities  in  enforcing  the  record- 
er's judgment 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2569 ;   Dec.  Dig.  <^=»1011.] 

8.  Cbiunai,  Law  «=»09&-^UDo>nENT— Bec- 

OBD. 

Thouf^h  a  judgment  of  conviction  in  record- 
er's court  contains  no  formal  word  adjudging 
defendant  guilty,  it  is  sufficient  if  the  findings 
of  the  recorder  are  followed  by  an  appropriate 
sentence  to  bard  labor  for  the  county  in  default 
of  the  payment  of  hne  and  costs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2518,  2521,  2523-2526, 
2528%,  2530,  2o36-2543;    Dec.  Dig.  «=>995J 

9.  Cbiminai.  Law  «s»107ft— Appbai,  ntoM  Rk- 
cobdkb's  Coubt  —  Necessity  of  Appbai, 
Bond. 

Under  Acts  1909  (Sp.  Sess.)  p.  92,  {  32, 
making  applicable  to  recorder's  court  tne  law 
governing  appeals  from  county  courts,  and  Code 
1907,  S{  6725,  6726,  authorizing  an  appeal  from 
county  court  without  filing  bond,  a  circuit  court 
has  Jurisdiction  of  an  appeal  from  a  judgment 
of  conviction  in  recorder's  court  of  an  offense 
which  it  had  concurrent  jurisdiction  over  though 
no  appeal  bond  was  given,  but  only  an  appear- 
ance bond  which  defendant  complied  with,  and 


hence   certiorari  would  not  lla  to  review  the 
judgment  of  the  circuit  court. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  2708-2716,  3201;  Dec.  Dig. 
«=s»1076.] 

10.  Obiminal  Law  «=>1076— Bond  Pendino 

Bail— Recobdeb's  Doubt. 

The  purpose  of  the  bail  bond  on  an  appeal 
from  a  conviction  in  recorder's  court  is  not  to 
confer  jurisdiction  on  the  circuit  court,  but  to 
enable  defendant  to  release  himself  from  cus- 
tody pending  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  Si  2708-2716,  3201 ;  Dec  Dig. 
«=»1076.] 

Petition  for  certiorari  by  Oarfield  Rodgers 
to  the  Russell  circuit  court.  Wilt  denied, 
and  petition  dismissed. 

Glenn  &  De  Oraffenried,  of  Seale,  for  pe- 
tlUoner.  B.  C.  Brickell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  3.  [1,  2]  The  common-law  writ 
of  certiorari  Is  an  extraordinary  writ,  and  its 
office  is  to  afford  a  review  by  a  court  of 
supervisory  power  of  the  proceedings  of  an 
Inferior  tribunal  or  officer  exercising  Judicial 
functions  that  proceed  In  a  summary  manner 
and  not  in  accordance  with  the  common  law. 
4  Enc.  P.  &  P.  10 ;  3  Am.  &  Epg.  Ency.  Law 
(1st  E3d.)  60,  61.  While  the  writ  Is  granted 
as  of  right  when  applied  for  by  the  state  in 
criminal  proceedings  (4  Enc.  P.  &  P.  37),  this 
is  not  the  rule  as  to  individuals.  In  such 
cases,  the  writ  will  be  granted  or  denied  in 
the  discretion  of  the  court,  according  to  the 
circumstances  of  each  particular  case,  as 
Justice  may  require.    4  Bn&  P.  &  P.  31. 

[3, 41  While  the  discretion  the  court  may 
exercise  in  awarding  or  refusing  the  writ  is 
not  an  arbitrary  one  dependent  upon  whim  or 
caprice,  but  Is  a  sound  judicial  discretion  de- 
pendent upon  the  settled  legal  principles  ap- 
plicable to  the  case,  yet  it  will  not  be  awarded 
unless  some  special  cause  for  it  is  shown,  and 
its  Issuance  is  necessary  to  the  accomplish- 
ment of  Justice  in  the  particular  case.  4  Ena 
P.  &  P.  33,  34.  It  Is  weU  settted  that  the 
writ  will  not  be  awarded  to  an  individual 
where  as  a  result  public  inconvenience  or 
detriment  will  likely  ensue,  or  where  the 
party  making  application  for  its  issuance  has 
been  guilty  of  laches  In  the  protecting 
of  his  rights,  or  where  other  remedies  exist 
adequate  to  the  ends  of  justice.  4  Enc.  P.  & 
P.  36,  50-54;  Independent  Publishing  Co.  v. 
American  Press  Ass'n,  102  Ala.  475,  15  South. 
947 ;  City  of  Decatur  v.  Brock,  170  Ala.  149, 
54  South.  209.  An  application  of  these  prin- 
ciples to  the  facts  disclosed  by  the  petition 
in  this  case,  and  the  certified  record  submit- 
ted with  it.  Justifies  the  refusal  of  the  writ 
to  the  petitioner  and  necessitates  the  dismiss- 
al of  the  petition. 

The  prosecution 'resulting  in  the  conviction 
of  the  petitioner  was  commenced  before  the 
recorder  of  the  town  of  Hnrtsboro  for  a  vio- 
lation of  the  prohibition  law,  where  the  pe- 
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tltloner  being  arraigned  pleaded  not  guilty 
and  was  tried  and  convicted.  From  that 
judgment  of  conviction  be  prayed  an  appeal 
to  the  circuit  court  of  Russell  county,  and 
OD  the  advice  of  his  counsel,  In  order  to  per- 
fect his  appeal  and  avoid  Incarceration  pend- 
ing the  appeal,  he  procured  an  order  from 
the  recorder  fixing  the  amount  of  bond  to  be 
given,  and  thereupon  gave  a  bail  bond  pay- 
able to  the  state  and  conditioned  for  his 
appearance  before  the  circuit  court  The  Ju- 
risdiction of  the  recorder  and  the  regularity 
of  the  proceedings  before  him  were  not  ques- 
tioned, except  In  the  particular  hereinafter 
stated.  The  case  was  regularly  certified  to 
tbe  drcnlt  court  by  the  town  clerk,  with  tbe 
original  papers,  and  waa  there  docketed. 
The  petitioner  appeared  In  the  circuit  court, 
and  by  motion  to  strike  the  case  from  the 
docket,  and  plea  In  abatement  to  the  com- 
plaint filed  by  the  solicitor  embodying  the 
charge  In  the  affidavit,  the  basis  of  the  prose- 
cution, questioned  the  Jurisdiction  of  the 
circuit  court  to  try  him  for  two  reasons:  (1) 
Because  the  bond  executed  by  the  petitioner 
to  perfect  his  appeal  and  accomplish  his  re- 
lease from  custody  was  not  an  appeal  bond, 
but  a  mere  appearance  bond,  and  Its  execu- 
tion was  Inefficacious  to  confer  jurisdiction 
upon  the  circuit  court;  and  (2)  that  In  the 
Judgment  rendered  by  Oie  recorder  there  was 
no  formal  adjudication  of  the  defendant's 
gnllt,  and  therefore  that  Judgment  was  void 
and  would  not  support  an  appeal.  The  cir- 
cuit court  overruled  the  motion  to  strike,  and 
sustained  a  demurrer  to  the  plea  In  abate- 
ment, and  petitioner,  declining  to  plead  fur- 
ther, remained  mute,  and  the  court  entered 
a  plea  of  not  guilty  for  him  and  proceeded 
to  trial  In  the  regular  way,  resulting  in  the 
judgment  of  conviction  of  which  the  peti- 
tioner now  complains.  For  the  reasons 
above  stated,  the  petitioner  now  asserts  that 
the  judgment  of  the  circuit  court  Is  void  for 
want  of  jurisdiction  apparent  upon  Uie  rec- 
ord. 

[(]  The  circuit  court  is  a  court  of  record 
of  general  superior  Jurisdiction,  and  Its  Judg- 
ments and  proceedings  are  always  presumed 
to  be  regular  and  valid  and  founded  on  Ju- 
'  rlsdlctlon  duly  acquired  until  the  contrary 
definitely  appears.  Roman  v.  Morgan,  162 
Ala.  133,  50  South.  273 ;  Hunt's  Heirs  v.  El- 
lison's Heirs,  32  Ala.  173,  210.  The  ofilense 
of  which  the  petitioner  was  convicted  was 
(me  within  the  original  Jurisdiction  of  tbe 
court  (Code  1907,  {  3255),  and  the  court  had 
jurisdiction  of  tbe  person,  the  petitioner  be- 
ing actually  present  in  court  in  obedience 
to  the  obligation  he  had  voluntarily  entered 
into  for  his  appearance  to  answer  the  charge, 
and  the  court  proceeded  according  to  the 
course  of  the  common  law  to  the  trial  before 
a  Jinry  duly  organized  and  empaneled,  re- 
sulting in  a  verdict  of  guilty,  followed  by  the 
judgment  of  the  court  thereon. 

[6]  Although  the  proceedings  under  which 
the  court  assumed  Juilsdictlon  to  try  the 


petitioner  may  not  have  been  regular  or  suffi- 
cient to  support  the  Judgment  of  conviction 
on  appeal,  the  offense  of  which  he  was  con- 
victed was  one  over  which  the  court  had 
original  jurisdiction,  and  the  complaint,  fol- 
lowing the  affidavit,  sufficiently  charged  tbe 
offense,  and  the  verdict  of  the  jury  and  tbe 
Judgment  of  the  court  were  responsive  to  the 
charge.  This  Judgment  was  sufficient  to  sup- 
port an  appeal.  Code  1907,  i  6244;  I«e  v. 
State,  10  Ala.  App.  191,  64  South.  637;  An- 
derson v.  State,  130  Ala.  126,  30  South.  375; 
RuUer  v.  State,  130  Ala.  127,  30  South.  338; 
Emmonds  v.  State,  87  Ala.  12,  6  South.  64. 
Therefore,  if  the  petitioner.  Instead  of  dis- 
missing the  appeal  to  this  court  which  he 
had  sued  out  from  the  judgment  of  convic- 
tion, thereby  obtaining  a  suspension  of  the 
sentence  and  ball  pending  the  appeal,  had 
prosecuted  that  appeal  and  shown  that  er- 
ror Intervened,  he  would  have  been  awarded 
appropriate  relief.    Butler  v.   State,   supra. 

[7]  The  judgment  rendered  by  the  recorder 
is  not  void,  and,  if  an  appeal  is  authorized 
therefrom,  is  sufficient  to  support  an  appeal, 
as  win  be  instantly  shown.  Therefore,  grant- 
ing, for  the  sake  of  argument,  the  conten- 
tion of  the  petitioner  that  he  did  not  sue  oat 
an  appeal  therefrom,  or  thht  one  was  not 
authorized  by  the  statute,  and  that  for  this 
reason  the  Judgment  of  the  circuit  court  is 
absolutely  void,  and  will  not  support  an  ap- 
peal;  yet  he  would  not  be  entitled  to  tbe 
writ  of  certiorari  to  quash  the  judgment  If 
he  is  In  custody  under  that  Judgment  as 
we  must  assume  that  he  is,  as  it  was  his 
duty  to  surrender  himself  to  the  proper  au- 
thorities when  he  dismissed  his  appeal  to 
this  court,  he  has  an  adequate  remedy  in  the 
writ  of  habeas  corpus  to  test  the  validity  of 
the  Judgment,  and  if  it  is  void  on  its  face  he 
could  be  relieved  from  imprisonment  there- 
under, and.  If  shown  to  be  entitled  to  dis- 
charge, an  absolute  discharge  granted;  but 
if  not  entitled  to  an  absolute  discharge  and 
it  should  appear  that  tbe  law  required  that 
he  be  committed  to  the  custody  of  the  public 
authorities  to  serve  out  the  sentence  Imposed 
upon  him  by  the  recorder,  this  order  could 
be  made.  Bray  v.  State,  140  Ala.  177,  37 
South.  260;  Ex  parte  BlzzeU,  112  Ala.  210, 
21  South.  371;  Ex  parte  Dickens,  162  Ala. 
277,  60  South.  218;  E^ton  v.  State,  39  Ala. 
651-654,  87  Am.  Dec.  49.  On  the  other  hand, 
if  this  court  issues  the  writ  of  certiorari  and 
brings  the  proceedings  and  judgment  of  tbe 
circuit  court  here  for  review,  and  renders 
Judgment  quashing  the  proceedings,  it  would 
likely  result  in  embarrassing  the  public  au- 
thorities In  enforcing  the  Judgment  pronoonfr 
ed  against  tbe  petitioner  by  the  recorder  of 
tbe  town  of  Hurtsboro. 

[t,  9]  There  Is  another  reason  for  denying 
che  writ  and  dismissing  the  petition,  and 
that  is  the  proceedings  resulting  In  the  Judg- 
ment of  conviction  in  the  circuit  court  an 
in  all  things  regular,  and  that  Judgment  i' 
valid.    Jurisdiction  concurrent  with  count; 
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coQits  and  conrts  of  like  Jurisdiction  Is  con- 
ferred by  the  statute  on  recorders  of  cities 
and  towns  "of  aU  misdemeanors  committed 
witbtn  the  dty  or  town,  or  within  the  police 
Jurisdiction  thereof,"  with  certain  limita- 
tions not  now  pertinent.  Code  1907,  H  1215, 
1221.  The  offense  for  which  the  petitioner 
was  prosecuted  and  convicted  was  of  the 
class  falling  within  the  Jnrlsdlction  thus 
conferred,  and  the  complaint  or  affidavit,  the 
basis  for  the  petitioner's  arrest  and  trial, 
was  in  snbstantial  conformity  with  the  stat 
ute  regulating  such  prosecutions.  Gen.  Acts, 
Sp.  Sess.  1909,  p.  90,  i  29^.  The  petition, 
and  likewise  the  authenticated  record  sub- 
mitted therewith  and  in  support  thereof, 
shows  that  the  petitioner  was  duly  arraigned 
before  the  recorder  and  entered  his  plea  of 
not  gnllty,  and  on  that  trial  was  adjudged 
gnUty ;  the  recorder  following  the  form  pre- 
scribed by  the  statute  for  Judgments  of  the 
connty  court.  Drlggers  v.  Cassady,  71  Ala. 
532.  Although  there  Is  no  formal  word  ad- 
judging the  defendant  guilty,  the  findings  of 
the  recorder  are  followed  by  an  appropriate 
sentence  to  hard  labor  for  ttie  connty,  in  de- 
fault of  the  payment  of  the  fine  and  costs, 
which  has  been  repeatedly  held  sufBdent  to 
support  an  appeal,  and  as  to  that  matter  for 
all  purposes.  Roberson  t.  State,  123  Ala.  57, 
26  South.  645;  Ex  parte  Roberson,  123  Ala. 
104,  26  South.  645,  82  Am.  St  Rep.  107; 
Wilkinson  t.  State,  106  Ala.  28,  17  South. 
458;  Drlggers  v.  State,  123  Ala.  46,  26 
South.  612;  Stanfleld  v.  State,  3  Ala.  App. 
57,  67  South.  402.  From  that  Judgment  the 
petitioner  had  the  right  of  appeal  to  the 
circuit  court,  and  a  bond  of  no  character  was 
necessary  or  prerequisite  to  the  exercise  of 
that  right,  provided  the  defendant  elected  to 
remain  in  custody.  The  statute  granting  this 
right  of  appeal  may  be  found  in  General 
Acts  of  1909,  p.  92,  {  32,  which  in  part  reads: 

"If  the  prosecution  is  begun  before  a  court  or 
Judge  as  to  which  or  whom  do  provision  is 
made  for  a  jury  trial,  the  court  or  judge,  if  it 
or  he  has  jurisdiction  to  try  the  case  and  to 
find  the  party  charged  guilty  or  not  guilty,  shall 
proceed  with  the  trial,  and  if  the  party  cbareed 
18  convicted,  he  may  appeal  to  the  circuit  court 
or  other  court  of  record  of  like  jurisdiction  in 
the  county  having  jurisdiction  in  cases  appealed 
from  the  county  court,  or  from  a  judgment  of 
a  justice  of  the  peace  in  such  form  and  in  such 
manner  and  subject  to  such  restrictions  as  gov- 
ern appeals  under  the  Code  of  Alabama,  from 
such  justices  of  the  peace  or  county  cour^"  etc. 

Under  these  statutory  provisions,  section 
6725  of  the  Code,  regulating  the  right  of  ap- 
peal from  Judgments  of  the  county  courts, 
is  applicable  to  the  case  of  petitioner,  and 
all  that  was  necessary  to  confer  Jurisdiction 
on  the  circuit  court  was  for  the  petitioner 
to  pray  the  appeal  and  have  the  case  certi- 
fied np  to  the  circuit  court.  Code,  |  6726; 
Alford  V.  State  ex  rel.,  etc.,  170  Ala.  178,  64 
South.  213,  Ana  Cas.  1912G,  1083;  Lee  t. 
State,  supra. 

[10}  l%e  purpose  of  the  ball  l>ond  author- 


ized by  the  statute  is,  not  to  confer  Jnrlsdlc- 
tion on  the  circuit  court,  but  to  enable  the 
defendant  to  release  himself  from  custody 
pending  the  appeal.  Alford  v.  State  ex  rel., 
etc.,  supra.  When  the  case  is  docketed  In 
the  circuit  court,  the  statute  provides  that 
the  trial  in  that  court  shall  be  de  novo,  with- 
out an  Indictment  or  presentment  of  a  grand 
Jury ;  but  the  solicitor  shall  file  a  brief  state- 
ment of  the  cause  of  complaint,  which  must 
be  signed  by  him.  Code,  {  6730;  Captain 
V.  State,  10  Ala.  App.  167,  64  South.  639; 
Lee  V.  State,  supra. 

The  circuit  court  acquired  Jurisdiction  of 
the  case  of  the  petitioner  and  proceeded  to 
judgment  in  strict  conformity  with  law,  and 
the  petitioner  has  no  right  to  complain.  The 
writ  of  certiorari  is  therefore  denied,  and 
the  petition  dismissed. 

Writ  denied  and  petition  dismissed. 


CU  Ala.  App.  601) 
McENTIRB  et  al.  v.  PAFFB.     (No.  615.) 
(Court  of  Appeals  of  Alabama.     Dec.  16,  1914. 
Rehearing  Denied  Jan.  12,  1916.) 

1.  JuDOUKNT  9=3273  —  Bktkt  Nunc  Pbo 
Tunc. 

The  faOure  of  the  court  to  render  Judgment 
can  never  be  made  the  basis  of  a  nunc  pro  tune 
entry. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |§  525-541;    Dec.  Dig.  «=»273.] 

2.  CoUBTs  «=»189— MuNioiPAi,  CoOBT— Tnn 
FOB  Entry  on  Vbbdict. 

A  Judgment  of  the  city  court  of  Birming- 
ham entered  more  than  three  months  after  ver- 
dict, but  during  the  same  term  as  that  in  which 
the  verdict  was  rendered,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
D^.  !§  409,  412,  413,  429,  468;   Dec.  1^.  «=» 

3.  GotTBTS  *=9l89— MnNiciPAL  Coubt— Tnot 
roR  iiiNTBT  on  Vebdiot— Statutes. 

Local  Laws  1889,  p.  59^  {  20,  limiting  the 
control  of  the  city  court  of  Birmingham  over  its 
judgment  to  80  days,  has  no  reference  to  tiie 
right  of  the  court  to  enter  judgment  on  a  ver- 
dict. 

[Ed.  Note. — For  other  cases,  see  Conrts,  Cent 
Dig.  §i  409,  412,  413,  429.  458;  Dec.  Dig.  <8=> 
185.] 

4.  Appeal  and  Ebbob  ^=>1074  —  SAXiaxaB 
Bbbob— Motion  to  Set  Aside  Judomenp— 
Admission  of  Evidence. 

On  hearing  of  motion  to  set  aside  a  Judg- 
ment, entered  more  than  three  months  after 
verdict,  the  admission  in  evidence  of  a  piece  of 
paper  containing  what  purported  to  be  tne  find- 
ings of  the  jury  is  harmless;  there  being  no 
?;uestion  as  to  its  authenticity,  and  the  record 
uUy  identifying  the  verdict  on  which  judgment 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  424S-4252 ;  Dec.  Dig.  «=> 
1074.] 

5.  Affbai.  and  Ebbob  «s»664— Confuct  ir 
Recobd. 

A  judgment  entry  in  the  record  proper  will 
control  redtals  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2856-2859;  Dec.  Dig.  «s> 
664.] 

Appeal  from  City  Court  of  Birmingham; 
O.  C.  Nesmith,  Judge. 
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Action  by  Joseph  Paffe  against  R.  M.  Mc- 
Entire  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeaL    AfiSrmed. 

McArtbur  &  Howard,  of  Birmingham,  for 
appellants.  James  I>.  Cole,  of  Birmingham, 
for  appellee. 

PELHAM,  P.  J.  It  Is  shown  by  the  amend- 
ed re<x>rd  filed  pursuant  to  a  written  agree- 
ment of  counsel  that  this  case  was  tried  In 
the  city  court  of  Birmingham  on  the  29th 
day  of  October,  1912,  before  a  Jury,  who  re- 
turned a  verdict  In  due  and  regular  form  on 
that  day  In  favor  "of  the  plaintiff  (appellee) 
assessing  his  damages  In  a  trover  suit  for 
conversion  of  certain  property  at  ?200,  but 
that  no  Judgment  was  entered  by  the  court 
on  the  verdict  until  the  25th  day  of  Feb- 
ruary, 1913,  on  which  date  the  court  entered 
up  a  Judgment  In  proper  form. 

It  Is  shown  by  the  bill  of  exceptions  that 
the  plaintiff's  counsel,  on  February  25,  1913, 
called  the  attention  of  the  court  to  the  fail- 
ure to  enter  Judgment  on  the  verdict,  where- 
upon the  Judgment  referred  to  was  entered 
against  the  objection  of  the  defendants  inter- 
posed by  their  counsel,  who  subsequently 
made  a  motion  to  set  aside  the  Judgment  as 
improperly  and  illegally  entered  without  au- 
thority. The  term  of  the  city  court  at  which 
the  case  was  tried  commenced  on  the  first 
Monday  In  October,  1912,  and  continued  to 
the  last  day  of  September,  1913.  Local  Acts 
1911,  p.  68.  In  fact,  it  Is  admitted  by  ap- 
pellants' counsel  In  brief  filed  that  the  Judg- 
ment entered  by  the  court  on  the  25th  day 
of  February,  1913,  was  during  the  same  term 
of  the  court  at  which  the  case  was  tried  and 
verdict  returned  by  the  Jury  on,  to  wit,  the 
29th  day  of  October,  1912. 

[1]  The  question  presented  is  not  one  of 
authority  of  the  court  to  make  a  nunc  pro 
tunc  entry,  as  argued.  The  failure  of  a  court 
to  act  can  never  .be  made  the  basis  for  such 
an  entry.  A.  Q.  Story  Mercantile  Co.  v.  Mc- 
Clellan,  145  Ala.  62d,  40  South.  123,  and  au- 
thorities therein  dted.  The  facts  In  this 
case  show  that  the  court  failed  to  act — failed 
to  enter  Judgment  of  any  kind  on  the  verdict 
returned  by  the  Jury  on  the  29th  day  of 
October,  1912— until  the  25th  day  of  the  fol- 
lowing February.  No  Judgment  had  been  pre- 
vloQsIy  rendered  that  was  corrected  by  the 
Judgment  entered  at  that  time,  and  the  non- 
action of  the  Judge  during  the  period  shown 
did  not  make  his  delayed  act  In  entering  the 
Judgment  that  of  rendering  a  Judgment  nunc 
pro  tunc.  The  proposition  that  we  are  to 
deal  with,  then,  is  not  the  authority  of  the 
court  to  amend  or  correct  a  Judgment  previ- 
ously rendered  by  an  order  nunc  pro  tunc, 
but  the  authority  of  the  court  to  render  in 
the  first  Instance  a  correct  Judgment  on  a 
verdict  returned  during  the  same  term,  but 
some  three  months  prior  in  point  of  time  to 
entering  the  Judgment 


[2]  From  the  time  the  Jury  retcrned  the 
verdict  until  the  rendition  of  the  Judgment, 
the  case  was  in  fieri,  and  the  court  had  am- 
ple authority  to  enter  a  Judgment  on  a  ver- 
dict returned  during  the  same  term  when 
there  could  have  been  no  discontinuance  of 
the  cause.  Charles  v.  State,  4  Port  107; 
Clanton  v.  State,  96  Ala.  Ill,  11  South.  299. 

[3]  Section  20  of  the  act  approved  Febm- 
ary  28,  1889,  relating  to  the  practice  and 
procedure  In  the  dty  court  of  Birmingham 
(Weakley's  Compilation  of  Local  Laws  of 
Jefferson  County,  p.  598),  and  limiting  the 
control  of  the  court  over  its  Judgments  to 
30  days,  does  not  fix  any  time  after  verdict 
returned  Into  court  before  Judgment  thereon 
shall  be  entered,  but  has  reference  only  to 
the  time  within  whidh  the  court  has  control 
over  its  Judgments  after  final  Judgment  has 
been  rendered.  The  only  Judgment  that  was 
rendered  In  the  case  at  bar  is  the  Judgment 
complained  of,  that  was  rendered  and  enter- 
ed of  record  February  26, 1913,  and  the  stat- 
ute can  have  no  application  thereto. 

[4,  5]  On  the  hearing  of  the  motion  to  set 
aside  the  judgment  as  unauthorized,  the 
court  admitted  in  evidence  the  piece  of  paper 
containing  what  purported  to  be  the  finding 
of  the  Jury.  If  this  was  error,  as  contended 
by  appellants,  it  would  be  without  Injury  re- 
quiring a  reversal.  No  question  was  raised 
with  respect  to  the  identity  of  the  paper  and 
Its  containing  the  verdict  of  the  Jury  in  the 
case,  upon  which  the  Judgment  was  entered. 
The  amended  transcript  filed  by  written 
agreement  of  counsel  contains  the  Judgment 
entry  of  the  court  identlf^ying  the  verdict  re- 
turned In  the  case  on  October  29,  1912,  sets 
it  out  in  full,  and  further  recites  that  issue 
was  Joined,  and  that  the  case  was  tried  and 
the  verdict  returned  on  that  day  In  that  case 
This  Judgment  entry  filed  by  agreement  of 
counsel  also  shows  that  the  Judgment  ren- 
dered on  February  26,  1913,  was  pronounced 
on  "said  verdict"  set  out  in  the  Judgment  en- 
try as  having  been  returned  In  that  case  on 
October  29,  1912.  The  bill  of  excepUmis  con- 
tains nothing  to  the  contrary,  and.  If  it  did. 
the  redtala  of  the  Judgment  entry  In  the 
record  proper  would  controL 

The  assignments  of  error  are  not  well 
taken,  and  the  Judgment  will  be  affirmed. 

Affirmed. 

(U  AI>.  App.  ao) 
HALL  V.  STATE).    (No.  158.) 
(Court  of  Appeals  of  Alabama.    Jan.  21, 1915.) 

1.  iNTOXICATina  LiQUOBS  «s>204  —  Ihdict- 

MENT— SUFFICIBNOT. 

Under  Acts  1909,  p.  86,  |  24,  making  it 
unlawful  for  any  person  to  accept  from  another 
for  transportation  or  delivery  certain  prohibited 
joeverages,  or  to  carry  them  over  any  public 
street  or  highway  in  the  state,  an  indictment 
charging  that  defendant,  over  or  along  a  certain 
public  street  or  highway,  in  a  certain  countr 
and  town,  carried  prohibited  liquors,  to  wit,  la- 
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ger  beer,  for  another,   snfflclentlr  charged   the 
offense. 

[Ed.  Note.— For  other  cases,  see  Intoiicatinf 
Liquors,  Cent  Dig.  g  224;   Dec.  Dig.  i^=>204.] 

2.  Intoxicating  LiQroBS  «=»219— Ofjunses 

— IHDICTMKNT. 

Under  such  provision,  an  indictment  was 
safflcient,  though  it  failed  to  aver  the  name  of 
the  person  to  whom  such  prohibited  liquors 
were  conveyed,  or  that  his  name  was  unknown. 

USA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §8  23T-23fi ;   Dee.  Dig.  <S=> 
219.] 
8.  IHTOXIOATINO  LlQTTOBa   «=»23ft— Probecu- 

TiONB — Sufficiency  of  EJvidkncb. 

In  a  prosecution  under  Acts  1909,  p.  86,  { 
24,  for  handling  prohibited  liquors,  evidence 
held  to  sustain  a  conviction. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Uquow,  Cent  Dig.  f{  30(>-322; .  Dec.  Dig.  <&=> 
236.] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty; W.  W.  Pearson,  Judge. 

Irrln  Hall  was  convicted  of  violating  the 
probibltlon  law,  and  he  appeals.    Affirmed. 

Omitting  formal  charging  part,  the  sec- 
ond count  of  the  Indictment  Is: 

Irvin  Hall  did  carry  or  transport  over  or 
along  a  public  street  or  highway  in  Autauga 
county,  Ala.,  to  wit,  the  public  road  leading 
,  from  Montgomery,  Ala.,  to  Prattville,  Ala.,  or 
over  or  along  a  public  street  in  the  town  of 
Prattville,  prohibited  liquors,  to  wit,  lager  beer, 
for  another. 

The  demurrers  are:  (1)  No  offense;  (2) 
falls  to  aver  that  defendant  conveyed  the 
prohibited  liquors  to  another;  (3)  fails  to 
aver  on  what  road  or  street  the  prohibited 
liquors  were  conveyed  or  transported;  (4) 
falls  to  aver  the  name  of  the  person  for 
whom  said  prohibited  liquors  were  conveyed, 
or  to  aver  that  his  name  was  unknown ;  (6) 
it  was  In  the  alternative  that  defendant  did 
carry  or  transport  over  or  alo'ng  a  public 
street  or  highway  in  Autauga  county,  or  over 
or  along  a  public  street  in  the  town  of  Pratt- 
ville, but  fails  to  aver  that  the  name  of  said 
public  street  was  unknown,  or  to  aver  the 
name  of  said  street 

P.  E.  Alexander  and  Glpeon  &  Booth,  all 
of  Prattville,  and  HUl,  HUl,  Whiting  &  Stern, 
of  Montgomery,  for  appellant  K.  0.  Brlck- 
ell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst  Atty. 
Gen.,  for  the  State. 

PELHAM,  P.  J.  [1]  The  second  count  of 
the  Indictment  charges  an  offense  under  the 
provisions  of  the  statutes  regulating  handling 
prohibited  beverages  (Acts  1909,  pp.  86,  87,  | 
24),  and  demurrers  to  this  count  were  prop- 
erly overruled.  Williams  v.  State,  7  Ala. 
App.'  124,  62  South.  294;  Williams  v.  State, 
8  Ala.  App.  394,  62  South.  371. 

[2]  In  prosecutions  for  a  violation  of  the 
Uquor  laws  it  Is  not  necessary  to  set  out  In 
the  Indictment  the  name  of  the  person  to 
whom  a  gift  or  sale  of  the  prohibited  liquor 
was  made,  or  for  whom  conveyed  or  trans- 
ported. Acts  1909,  pp.  86,  87,  S  24.  See 
Grace  v.  State,  1  Ala.  App.  211,  56  South.  25. 


[3]  While  the  evidence  as  set  out  In  the 
bill  of  exceptions  contained  in  the  transcript 
is  somewhat  confusing  in  parts,  as  well  as 
contradictory,  there  was  sufficient  evidence 
of  the  guilt  of  the  defendant  of  the  offense 
charged  against  him  to  submit  that  question 
to  the  Jury.  In  one  part  of  the  bill  of  ex- 
ceptions it  is  recited  that  the  defendant  him- 
self testified  that,  In  addition  to  the  barrel 
Of  beer,  he  had  whisky  In  the  wagon,  and, 
while  speciflcally  claiming  the  beer  as  his 
own,  no  such  dalm  was  made  with  respect 
to  the  whisky;  nor  did  the  defendant  deny 
the  testimony  of  the  state's  witnesses  to  the 
effect  that  the  defendant  had  told  them  that 
he  was  hauling  the  whisky  for  another. 

Affirmed. 


02  Ala.  App.  227) 

MASON  V.   STATE.     (No.  332.) 
(Court  of  Appeals  of  Alabama.    Feb.  11,  1915.) 

1.  Intoxicating  Liquobs  Q=»233 — Violation 
OF  Pbohibition  Law— EvinENOB— Adiobbi- 

BILITT. 

On  a  trial  for  violating  the  prohibition  law, 
it  was  not  error  to  permit  a  witness  to  testify 
that  he  had  seen  accused  have  whisicy  in  his 
possession,  where  it  did  not  appear  that  the 
event  testified  to  occurred  after  the  swearing  to 
the  'affidavit  and  where  that  tact  was  disclosed 
on  cross-examination  tiie  testimony  was  prop- 
erly stricken  out 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {S  293-297.  298%:  Dec. 
Dig.  <S=5233.] 

2.  WiTNBSSIS    «=»370-CB088-EXAKINATION— 

Bias. 

Allowing  the  state  to  ask,  on  the  cross- 
examination  of  witness  for  accused,  as  to  wheth- 
er accused  had  not  worked  for  the  father  of 
the  witness,  was  within  the  rule  permitting 
cross-examination  to  show  bias. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  t  1189;  Dec.  Dig.  «=»370.] 

Appeal  from  City  Court  of  Andalusia;  Bd 
T.  Albrltton,  Judge. 

King  Mason  was  convicted  of  violating  the 
prohibition  laws,  and  he  appeals.     Affirmed. 

Baldwin  &  Murphy,  of  Andalusia,  for  ap- 
pellant W.  L.  Martin.  Atty.  Gen.,  for  the 
State. 

PELHAM,  P.  J.  The  affidavit  upon  which 
the  defendant  was  tried  contained  two  counts 
for  violating  the  prohibition  laws,  one  charg- 
ing that  the  defendant  sold,  offered  for  sale, 
kept  for  sale,  or  otherwise  disposed  of,  the 
specified  prohlMted  beverages,  and  the  other 
count  charging  simply  a  sale.  There  was 
evidence  to  support  the  jury's  finding  of  guilt 
on  both  counts. 

[1]  When  It  developed  from  the  cross-ex- 
amination of  the  state's  witness  A.  J.  Ward 
that  the  time  as  testified  to  by  him  when 
the  defendant  was  seen  at  his  (witness')  fa- 
ther's house  with  some  whisky  In  a  sack  was 
a  subsequent  time  to  the  date  of  the  affi- 
davit upon  which  he  was  being  tried,  the 
court  on  the  defendant's  motion  promptly 
excluded  this  testimony,  and  It  would  not 
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constttnte  reversible  error  tbat  this  testi- 
mony bad  been  admitted  against  defendant's 
general  objection  on  the  direct  examination 
of  the  witness,  when  at  that  time  it  had  not 
been  made  to  appear  tbat  the  event  testified 
to  occurred  after  the  swearing  out  of  the 
a£Sdavlt  charging  tbe  offense. 

[2]  The  court,  in  permitting  the  solicitor  to 
ask  the  defendant's  witness  O.  D.  Bums  on 
cross-examination  if  tbe  defendant  did  not 
work  for  the  father  of  the  witness,  was  clear- 
ly within  the  rule  relating  to  matters  that 
may  be  Inquired  into  on  tbe  cross-examina- 
tion of  a  witness  for  tbe  purpose  of  show- 
ing bias. 

The  charge  refused  to  the  defendant  omits 
tbe  necessary  qualification  of  the  witness 
having  willfully  sworn  falsely,  besides  be- 
ing capable  of  a  construction  that  tbe  Jury 
were  authorized  to  disregard  the  testimony 
of  one  of  the  named  witnesses  if  they  be- 
lieved the  other  had  sworn  falsely. 

No  reversible  error  is  shown,  and  an  af- 
firmance is  ordered. 

Affirmed. 


02  Ala.  App.  127) 
MOYB  V. 


STATE.     (No.  186.) 


(C!onrt  of  Appeals  of  Alabama.    Jan.  21,  1915.) 

1.  CRnmtAL  Law  <S=>789  —  Instructions — 
Reasonable  Doubt. 

In  a  prosecution  for  larceny,  defendant's 
requested  diarge  that,  if  the  jury  under  all  the 
evidence  bad  a  reasonable  doubt  as  to  who  took 
tbe  money,  whether  a  certain  third  person  or 
defendant,  it  should  give  defendant  the  benefit 
of  such  doubt  and  acquit,  was  faulty  in  predicat- 
ing an  acquittal  on  reasonable  doubt  as  to  the 
guilt  of  a  third  person. 

[EJd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1846-1849,  1851.  1880, 
19(«-lfi22,  1960,  1967;    Dtec.  Dig.  <S=789.] 

2.  Cbiminai,  Law  «=»789— TbiaI/— Misixad- 

INO  iNSTBVCnON. 

Such  instruction  was  misleading  as  applied 
to  the  evidence,  in  tbat  defendant  could  nave 
t>een  guilty  of  an  offense  within  the  terms  of  the 
indicbnent  without  having  been  the  person  who 
alone  actually  first  took  the  money. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  j|  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;    Dtec.  Dig.  €=»789.] 

S.  CannNAi.  Law  4=»829  —  Reqitkbted  In- 

BTBUCTioN — Given  Insteuction. 

Where  the  proposition  of  a  reasonable 
donbt  of  guilt  authorizing  an  acquittal  was  fully 
covered  by  the  court's  charge  at  the  instance  of 
defendant,  its  refusal  of  a  requested  charge 
thereon  was  not  erroneous. 

[ESd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  2011;  Dec.  Dig.  «3>829.] 

4.  Labcewt  «=>78  —  Inbtbuoiions— Pabtioi- 

PATioN  IN  Taking. 

In  a  prosecution  for  larceny,  defendant's 
requested  charge  that,  if  a  third  person  took  the 
money  from  the  prosecuting  witness,  the  jury 
shoold  acquit,  although  such  third  person,  soon 
after  Informing  defendant  of  the  theft,  gave  her 
a  part  of  the  money,  was  properly  refused  as 
failing  to  negative  deifendant's  guilty  participa- 
tion. 

[Ed.  Note, — ^For  other  cases,  see  Larceny, 
Cent.  Dig.  |  182 ;  Dec.  Dig.  i8=378.] 


5.  C^bivinal  Law   «=»807  —  Awjtjmentative 
Instruction  for  Charge. 

A  requested  charge  that,  if  the  jury  would 
not  he  willing  to  act  on  the  evidence  in  the  case 
if  it  were  in  relation  to  matters  of  the  most 
solemn  importance  to  their  own  interest,  it 
must  find  defendant  not  guilty,  was  properly 
refused,  as  being  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1805,  1959,  1960;  Dec.  Dig. 
«=»807.] 

6.  Criminal  Law  «=>741  —  QnssnoH  fob 
Jury. 

Where  there  was  ample  evidence  to  submit 
to  the  jury  the  question  of  defendant's  guilt, 
tbe  court  was  not  in  error  in  refusing  his  re- 
quested general  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  1138,  1221,  1705,  1713, 
1716,  1717,  1727,  1728;    Dec.  Dig.  «=>741.] 

7.  Cbiminai.  Law  ^=^412  —  EJvidkncb— Dec- 
I.ABATI0NB  Against  Interest. 

In  a  prosecution  for  grand  larceny,  state- 
ments in  the  nature  of  declarations  against  in- 
terest made  by  defendant  in  the  presence  of  a 
third  person  connected  with  the  transaction  as 
to  which  one  stole  the  money,  and  the  contra- 
dictions of  such  third  person  in  the  same  con- 
versation, were  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  894-917,  919-936 ;  Dec  Dig. 
<S=»412.] 

8.  Cbimtnax   Law    9=>519— Evidkncb— 0>n- 

FKSSI0N& 

The  mere  fact  that  one  is  under  arrest  at 
tbe  time  an  incriminating  statement  in  the  na- 
ture of  a  confession  is  made  does  not  render  it 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C!ent  Dig.  H  1163-1174;  Dec.  Dig.  «=> 
519.] 

9.  Criminal  Law  9=>1144  —  Appeal— Pbx- 
bumptions. 

Where  it  did  not  affirmatively  appear  from 
the  record  that  confessions  were  not  made  vol- 
untarily, it  would  be  presumed  on  appeal  that 
the  trial  court  properly  performed  its  duty  in 
having  the  proper  predicate  laid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  2736-2764,  2766-2771, 
2774-2781,  2901,  8016-3037;  Dec.  Dig.  «=» 
1144.] 

10.  Cbiminal  Law  «=»349— Elvn>BNOB-6T7B- 

sequent  Conduct. 

in  a  prosecution  for  larceny,  where  the 
evidence  tended  to  show  that  defendant  and  a 
third  person  were  accomplices,  evidence  that 
they  went  off  and  remained  together  after  the 
commission  of  the  offense  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CJent  Dig.  St  778-785;  Dec.  Dig.  «=» 
349.1 

UL  Criminal  Law  <8=»1169— Habmless  Eb- 

BOB— Admission  of  Evidence. 

Error,  if  any,  in  adinitting  evidence  of  de- 
fendant's admission  as  to  an  accomplice  was 
without  prejudice,  where  she  voluntarily  testi- 
fied to  all  of  such  matters. 

[Kd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  754,  3088,  8130,  8137-3143; 
Dec.  Dig.  ®=>1169.] 

12.  Cbiminal  Law  <S=>456  —  Opnnoii  Bvi- 
OTWC»— PowBB  OF  Court. 

In  a  'prosecution  for  larceny,  where  a  noa- 
expert  witness  stated  to  the  court  that  he  could 
not  tell  whether  the  attacks  he  described  de- 
fendant as  having  were  produced  by  drinking 
or  some  mental  condition,  as  he  had  never  seea 
defendant  when  not  drinking,  and  never  observ- 
ed anything  peculiar  about  her  actions  or  words- 
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except  what  he  thought  was  produced  by  drink- 
ing, the  court  praperly  refused  to  allow  him  to 
express  an  opinion  aa  to  defendant's  sanity. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1045;   Dec  Dig.  <8s»456.] 

18.  CBiinNAi.  Law  ^s»1170— Habmuiss  Kb- 

aoB — Cube. 

Where  a  witness  for  defendant,  after  pre- 
liminary questions  by  the  court,  was  allowed  to 
eive  his  opinion  as  to  defendant's  sanity,  error, 
if  any,  in  a  former  refusal  to  allow  the  witness 
to  give  such  opinion  was  cured. 

[E<d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {J  8145-3153;  Dec  Dig.  «=» 
1170.] 

Apjpeal' from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Mabel  Moye  was  convicted  of  grand  lar- 
ceny, and  she  appeals.    Affirmed. 

The  evidence  tended  to  show  that  defoid- 
ant  and  one  McQueen  were  together  at  the 
Grand  Hotel  In  the  city  of  Montgomery,  and 
that  McQueen  lost  about  $500.  There  was 
evidence  tending  to  show  that  defendant  got 
the  money,  and  also  evidence  tending  to  show 
that  one  Peoples,  whose  room  was  near  by, 
bad  an  opportnnliy  to  get  the  money,  and 
was  seen  in  or  about  the  room  from  which  the 
money  was  taken.  The  evidence  further  tend- 
ed to  show  that  defendant  and  Peoples  went 
off  together  to  Birmingham,  and  that  defend- 
ant was  there  arrested.  The  solicitor  asked 
the  arresting  officer  U  Peoples  "came  into 
your  presence  and  the  presence  of  defendant 
while  you  were  In  Birmingham,"  which  being 
answered  In  the  affirmative,  the  solicitor  ask- 
ed, "What  did  she  say  and  what  did  Peoples 
say  in  the  presence  of  each  other?"  The  wit- 
ness was  permitted  to  answer  that  she  made 
the  same  statement  she  had  made  before; 
that  is,  that  Peoples  had  taken  the  money 
and  gave  it  to  her,  and  she  kept  it  until  they 
got  to  Birmingham.  The  witness  was  further 
allowed  to  testify  that  the  couple  registered 
at  the  Southern  Hotel  as  Mr.  and  Mrs.  Wil- 
.son. 

The  following  charges  were  refused  defend- 
ant: 

(1)  If  the  Jury,  nnder  all  the  evidence  in  this 
case,  have  a  reasonable  doubt  as  to  who  took 
the  money,  whether  Peoples  or  defendant,  then 
you  shonld  give  defendant  the  benefit  of  such 
doubt,  and  acquit  her. 

(2)  The  court  charges  the  Jury  that,  if  you 
believe  from  all  the  evidence  in  this  case  that 
Peoples  took  the  money  from  McQueen,  then 
you  should  acquit  defendant,  although  you  may 
further  believe  that  Peoples  soon  after  that  left, 
informed  defendant  of  same,  and  gave  her  a 
part  of  the  money. 

(6)  If  you  would  not  he  willing  to  act  upon 
the  evidence  in  this  case  if  it  were  in  relation 
to  matters  of  the  most  solemn  importance  to 
your  own  interest,  then  you  must  find  defendant 
not  guilty. 

L.  A.  Sanderson,  of  Montgomery,  for  appel- 
lant B.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

PBLHAM,  P.  J.  [1-3]  Charge  No.  1  refused 
to  the  defendant  is  faulty  in  more  than  one 


respect.  It  predicates  an  acquittal  of  the 
defendant  on  the  reasonable  doubt  of  the 
guilt  of  another.  It  is  misleading  as  applied 
to  the  evidence,  in  that  the  defendant  could 
have  been  guilty  of  an  offense  within  the 
terms  of  the  indictment  without  having  been 
the  person  who  alone  actually  took  the  money 
in  the  first  instance.  The  proposition  of  a 
reasonable  doubt  of  guilt  authorizing  an  ac- 
quittal was  fully  covered  by  the  numerous 
written  charges  given  by  the  court  at  the 
instance  of  the  defendant 

[4]  Charge  2  fails  to  negative  the  defend- 
ant's guilty  participation  in  taking  with  Peo- 
ples. As  correctly  stated,  the  proposition  is 
covered  by  given  charge  No.  11. 

[6]  Charge  6  belongs  to  that  class  of  ar- 
gumentative cliarges  often  condemned. 

[I]  There  was  ample  evidence  to  submit  to 
the  Jury  of  the  defendant's  guUt  of  the  crime 
charged  against  her,  and  the  court  was  not 
in  error  in  refusing  the  general  charge  re- 
quested in  her  behalf. 

[7-9]  The  statements  in  the  nature  of  dec- 
larations against  interest,  or  quasi  confes- 
sions, made  by  the  defendant  in  the  presence 
of  Peoples  (who  was  connected  with  the  trans- 
action), as  to  wUch  one  stole  the  money,  and 
the  contradictions  of  Peoples  in  answer  there- 
to In  the  same  conversation,  were  admissible 
and  properly  received  in  evidence.  Poe  ▼. 
State,  155  Ala.  31,  46  South.  521;  Powell  v. 
State,  5  Ala.  App.  75,  80,  59  South.  530.  The 
mere  fact  that  one  is  under  arrest  at  the 
time  an  incriminating  statement  in  the  na- 
ture of  a  confession  is  made  does  not  render 
it  Inadmissible.  Raymond  v.  State,  154  Ala. 
1,  45  South.  895.  The  circumstances,  condi- 
tions, and  statements  all  show  the  quasi  con- 
fessions to  have  been  made  voluntarily.  Cer- 
tainly, the  contrary  does  not  affirmatively 
appear  from  the  record,  and  it  is  to  be  pre- 
sumed on  appeal  that  the  trial  court  properly 
performed  its  duty  in  having  proper  predi- 
cate laid.  Whatley  v.  State.  144  Ala.  68,  39 
South.  1014;  Dupree  v.  State,  148  Ala.  620, 
42  South.  1004. 

[It,  11]  There  was  one  phase  of  the  evi- 
dence tending  to  show  that  the  defendant 
and  Peoples  were  accomplices  In  the  com- 
mission of  the  crime,  and  it  was  permissible 
to  show  that  they  went  off  together  after  the 
commission  of  the  offense  to  Birmingham  and 
remained  together.  The  defendant  volunta- 
rily testified  to  all  of  these  matters,  and,  if 
there  was  error  in  admitting  evidence  of  her 
admissions,  it  was  without  prejudice. 

[12]  The  matter  of  allowing  a  nonexpert 
witness  to  express  an  opinion  on  the  sanity 
of  a  person  is  largely  in  the  discretion  of 
the  court.  Odom  v.  State,  172  Ala.  383,  and 
authorities  cited  in  the  opinion  at  the  top  of 
page  385,  55  South.  820.  No  abuse  of  that 
discretion  is  shown  by  anything  contained  in 
the  bill  of  exceptions.  The  witness  Jones  (a 
nonexpert)  stated,  in  answer  to  a  question 
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propoanded  by  the  court,  that  he  could  not 
tell  whether  the  attacks  he  had  described 
the  defendant  as  having  were  produced  by 
drinking  or  some  innate  condition  of  the 
mind,  as  he  had  never  seen  her  at  any  time 
when  not  drinking,  and  that  he  had  never 
observed  anything  peculiar  about  her  actions 
■or  words  except  what  he  thought  was  pro- 
duced by  drinking.  The  court  properly  re- 
fused to  allow  this  witness  to  express  an 
opinion  as  to  the  sanity  of  the  defendant  In 
response  to  a  question  seeking  to  elicit  such 
an  opinion. 

[13]  The  defendant's  witness  Waits,  after 
preliminary  questions  by  the  court,  was  per- 
mitted to  give  his  opinion  as  to  the  sanity  of 
the  defendant,  and,  If  there  was  any  error  In 
at  first  refusing  to  allow  this  witness  to  give 
his  opinion  in  answer  to  a  question  propound- 
ed by  defendant's  counsel,  It  was  cured  by 
permitting  him  to  subsequently  testify  on 
this  point  and  express  his  opinion. 

An  examination  of  the  transcript  fails  to 
show  error  requiring  reversal,  and  the  Judg- 
ment of  the  trial  court  will  be  affirmed. 

Affirmed. 


(12  Ala.  App.  aS) 

BDCKHANON  y.  STATE.    (No.  294.) 

(Court  of  Appeals  of  Alabama.    Feb.  2,  1916.) 

1.  Cbimikai,  Law  «=>S61  —  SumoiBNOT  or 
EviDENCB— Reasonable  Doubt. 

The  probability  of  innocence,  which  win 
Jnstify  an  acquittal,  must  be  a  reasonable  prob- 
ability arising  involnntarily  out  of  the  evidence, 
or  some  part  thereof,  after  the  jury's  considera- 
tion of  the  whole  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }  1267;  Dec.  Dig.  «=561.] 

2.  Cbiminal  Law  «=)829— Tbiai/— Qivbw  In- 
BTBUcnoNa— Rkqotsted. 

A  charge  requested  by  defendant,  which 
was  an  exact  duplicate  of  one  given  at  his  in- 
stance, was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §  2011 ;  Dec  Dig.  <S=»829.] 

8.  HoinciDE   «=»300— iRSTBironoNS  — Sklt- 

Defense. 

An  instruction  on  self-defense,  ignoring  the 
doctrine  of  freedom  from  fault,  was  properly 
refused. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  614,  616-620.  622-630;  Dec  Dig. 
«s>800.] 

4.  Criuiitai,     Law     «s»  798  —  Reasonable 

Doubt— Doubt  or  One  Jubob. 

A  requested  charge,  authorizing  an  acquit- 
tal if  any  one  of  the  jurors  entertained  a  rea- 
sonable doubt  of  guilt,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1940,  1948 ;  Dec.  Dig.  «3» 
798.] 

Appeal  from  Circuit  Court,  Randolph 
County;   8.  L.  Brewer,  Judge. 

Oeorge  Buckhanon  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  appellant  killed  Saunt 
Magsdale  by  shooting  him  with  a  gun  In  a 


cotton  patch  near  the  home  of  the  deceased, 
and  for  this  he  was  Indicted  for  murder  in 
the  first  degree,  and  was  tried  and  convicted 
for  manslaughter  in  the  first  degree  and 
sentenced  to  the  penitentiary  for  a  term  of 
four  years.  The  only  questions  presented  for 
review  here  arise  from  the  refusal  of  the 
court  to  give  charges  numbered  3,  12,  16,  17, 
18,  19,  and  22. 

The  evidence  on  the  part  of  the  state  tend- 
ed to  show  that  appellant,  a  few  minutes 
before  the  killing,  with  gun  In  hand,  passed 
through  the  yard  of  the  deceased,  making 
threats  that  he  was  going  to  the  home  of 
Mattie  PhUpotts  and  kill  her,  because  of 
"something  she  had  told  on  him,  which  he 
said  was  not  true";  that,  while  defendant 
was  in  the  yard  of  deceased,  he  declared  with 
an  oath  that  he  was  going  to  kill  "Mat  PhU- 
potts" and  her  husband,  and  started  off 
through  the  field  In  the  direction  of  their 
house,  when  the  deceased  followed  him,  dis- 
suading him  from  his  declared  purpose,  and 
the  defendant  turned  upon  the  deceased  and 
causelessly  shot  him  to  dieath.  On  the  part 
of  the  defendant  there  was  some  evidence 
tending  to  show  that  defendant  stopped  at 
the  house  of  deceased  and  Inquired  for  him, 
and  found  deceased  at  the  bam,  when  de- 
fendant told  deceased  that  he  (defendant) 
was  going  hunting;  that  deceased  cursed 
him,  and  followed  him  down  into  the  field, 
abusing  him,  and  cursing  and  threatening 
to  kill  him;  that  deceased  assaulted  defend- 
ant with  a  rock,  and  then  engaged  In  a  scof- 
fie  with  the  defendant  over  defendant's  gun, 
and  In  the  scuffle  the  gun  was  accidentally 
discharged  while  the  deceased  had  hold  ot 
Its  muzzle,  and  thus  the  wound  causing  the 
death  of  deceased  was  Inflicted. 

[1]  The  only  difference  between  charge  S, 
refused  by  the  court  to  defendant,  and 
charge  4,  given  at  his  Instance,  is  that  charge 
4  requires  the  probability  of  Innocence  that 
would  Justify  an  acquittal  to  arise  out  of  the 
evidence,  while  charge  3  does  not  The  re- 
fusal of  charge  3  can,  therefore,  be  Justified 
because  it  authorizes  an  acquittal  on  a  prob- 
ability of  Innocence  not  arising  from  the  evi- 
dence or  existing  In  the  face  of  the  whole 
evidence.  McClaln  v.  State,  182  Ala.  81,  62 
South.  241.  The  charge  was  faulty  for  an- 
other reason.  It  Justifies  an  acquittal  on  a 
probability  of  innocence,  while  it  must  be  a 
reasonable  probability  of  Innocence  arising 
Involuntarily  out  of  the  evidence,  or  some 
part  thereof,  atter  a  consideration  of  the 
whole  by  the  Jury. 

[2]  Charge  12  refused  to  the  defendant  is 
an  exact  duplicate  of  charge  13  given  at 
defendant's  Instance,  and  was  correctly  re- 
fused. McClaln  v.  State,  supra;  Watklns  v. 
State,  133  Ala.  88,  32  South.  627;  WUdman 
V.  State,  139  Ala.  125,  35  South.  995;  Smith 
T.  State,  182  Ala.  38,  62  South.  184. 

[3]  Charges  16,  17.  18,  and  19,  besides  it- 
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noriDg  the  doctrine  of  freedom  from  fault 
(being  properly  refused  for  that  reason),  are 
substantial  duplicates  of  charge  20  given  at 
defendant's  request,  and  for  this  reason  were 
properly  refused.    McCIaln  v.  State,  supra. 

[4]  Charge  22  authorized  an  acquittal  if 
any  member  of  the  Jury  entertained  a  rea- 
sonable doubt  of  his  guilt,  and  this  justified 
its  refusal.  The  proposition  asserted  la 
charge  22,  refused  to  defendant,  was  given 
to  the  jury  in  charge  6,  and  no  obligation 
rested  on  the  court  to  repeat  this  instruc- 
tion.   Smith  V.  State,  supra. 

We  have  carefully  considered  all  questions 
presented  by  the  record,  and  And  no  error 
therein  at  which  the  appellant  can  complain, 
and  the  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

(12  Ala.  App.  221) 

WALKEB  V.  STATE.     (No.  338.) 

(Court  of  Appeals  of  Alabama.     Feb.  4.  1915.) 

1.  (Tbukinal  Law  <8=»905-Jddqmbnt— Sxjtfi- 

OIENCT. 

Where  the  judgment  entry  shows  a  judg- 
ment for  the  recovery  of  a  fine  ond  costs  in 
accordance  with  the  verdict  and  a  furtlier  judg- 
ment of  sentence  by  the  court  for  an  additional 
punishment  of  six  months'  bard  labor  for  the 
county,  the  recitals  are  sufficient  to  imply  the 
necessary  judgment  of  guilt. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |g  2518,  2521.  2523-2526, 
2528%,  2630,  2536-2543;    Dec.  Dig.  <S=>995.] 

2.  Counties  «=>52— Special  Term  of  Coun- 
ty Court— JuBisDioTioN— "Special  Dutt." 

The  method  of  providing  for  the  hiring  of 
county  convicts  imposed  on  the  court  of  county 
commissioners  by  Cr.  Code  1907,  p.  422  et  seq., 
is  a  "special  duty"  under  Code  1907.  S  3311, 
conferring  authority  on  the  commissioners  to 
perform  any  special  duty  at  a  special  term  of 
court  that  they  may  be  required  by  law  to  per- 
form, as  BQch  expression  is  used  to  distiniruish 
it  from  the  general  routine  business  of  such 
court,  provided  for  by  Code  1907.  SI  3306-8323. 

[Ed.  Note.— For  other  cases,  see  (!!ountiea. 
Cent.  IMg.  Si  63-65;    Dec.  Dig.  «=»52. 

For  other  definitions,  tft^  Words  and  Phrases. 
Second  Series,  Special  Duty.] 

Appeal  from  City  <3ourt  of  Andalusia;  B!d. 
T.  Albrltton,  Judge. 

Habeas  corpus  by  Jim  T.  Walker.  From  a 
Judgment  remanding  him  to  custody,  he  ap- 
peals.   Affirmed. 

Ste,  also,  10  Ala.  App.  206,  64  South.  028. 

J.  A.  Camley,  of  Elba,  for  appellant  W. 
Lu  Martin,  Atty.  Oen.,  for  the  State. 

PELHAM,  P.  J.  [1]  The  petitioner  in  the 
habeas  corpus  proceedings,  who  brings  this 
appeal  from  a  Judgment  of  the  primary  tri- 
bunal remanding  him  to  custody,  makes  the 
point  that  he  is  illegally  restrained  of  his  lib- 
erty because  the  original  judgment  of  his 
conviction  for  violating  the  prohibition  law 
entered  in  the  circuit  court  of  Coffee  county, 


under  which  he  is  held  on  a  contract  of  hire 
as  a  county  convict,  is  unauthorized  and  void 
for  the  reason  that  the  judgment  entry  shows 
no  formal  adjudication  of  guilt  The  Judg- 
ment entry  of  the  circuit  court,  set  out  in  the 
transcript  as  constituting  an  exhibit  to  the 
return  to  the  writ,  shows  a  judgment  for  the 
recovery  of  the  fine  and  costs  following  and 
In  accordance  with  the  verdict  of  the  jury, 
and  a  further  judgment  of  sentence  by  the 
court  for  an  additional  punishment  of  six 
months'  hard  labor  for  the  county.  Although 
the  judgment  entry  shows  no  formal  adjudi- 
cation of  guilt  upon  the  verdict,  yet  when,  as 
here,  the  minute  entry  does  show  a  judgment 
for  the  re<$bvery  of  the  fine  and  costs  as  as- 
sessed by  the  verdict  of  the  Jury  in  finding 
the  defendant  guilty,  also  a  judgment  oi  sen- 
tence for  six  months'  hard  labor  imposed  by 
the  court  in  the  way  of  additional  punish- 
ment, the  recitals  are  sufficient)  to  imply  a 
Judgment  of  guilt.  Driggers  v.  State,  128 
Ala.  46,  26  Soutii.  512 ;  Shlriey  v.  State,  144 
Ala.  35,  40  South.  269;  Stanfleld  v.  State,  8 
Ala.  App.  54,  58,  59,  57  South.  402. 

[2]  The  further  point  is  made  by  petitioner 
that  the  contract  of  hire  qnder  which  the  de- 
fendant is  held  as  a  county  convict  is  void  be- 
cause the  order  of  the  commissioners'  court, 
authorizing  the  hard  labor  agent  to  hire  out 
county  convicts,  was  entered  at  a  special  term 
of  the  commissioners'  court  held  under  the 
provlslcms  of  section  8311  of  the  Code  of  1907, 
conferring  authority  upon  the  commissioners 
to  perform  any  "special  duty"  at  such  term 
that  they  may  be  required  by  law  to  perform. 
The  "special  duty"  referred  to  in  the  statute 
(section  8311)  imports  no  more,  in  -the  use 
of  this  expression,  than  to  distinguish  the 
duties  that  may  be  performed  at  such  a  term 
from  those  general  duties  to  be  performed  at 
regular  terms  that  are  declared  by  the  law  as 
relating  to  the  routine  business  of  commis- 
sioners' courts  as  set  out  and  provided  for  in 
chapter  65  of  the  Code  of  1907,  which  em- 
braces, the  section  conferring  this  authority 
to  hold  special  terms  for  the  performance  of 
other  duties.  The  matier  of  providing  for 
the  hiring  of  county  convicts  Is  a  duty  im- 
posed upon  courts  of  county  commissioners  of 
each  of  the  counties  in  the  state  by  the  act  of 
the  Legislature  approved  November  SO,  1907, 
to  be  found  on  pages  422  et  seq.  of  the  Crim- 
inal (Tode  of  1907.  This  is  a  special  duty  im- 
posed on  the  commissioners'  court  as  C(mtra- 
disttnguished  from  those  general  duties  in 
the  transaction  of  the  regular  and  routine 
business  of  the  court  that  are  provided  for 
In  chapter  65  of  the  Code,  and  the  contention 
of  the  petitioner  that  the  order  of  the  court 
authorizing  making  the  contract  of  hire  un- 
der which  he  is  held  is  void  because  made 
at  a  special  term  cannot  be  upheld.  See,  also, 
Joe  F.  Thames  v.  State,  68  South.  474. 

Affirmed. 
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AIiABAMA  POWER  CO.  ▼.  HILYER  et  al. 

(No.  154.). 
(Court  of  Appeals  of  Alabama.    Jan.  21, 1915.) 

1.  Appeal  and  Ebbob  «=>485— Sitfbbsedeas 
— Bond. 

Under  Code,  1907,  Si  2872,  3881,  a  judg- 
ment was  not  superseded  by  appeal  where  no 
bond  was  executed  other  than  security  for  the 
costs  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  2228,  2264-2274;  Dec. 
Dig.  .«=>485.] 

2.  Costs    €=>260— APFBAi^-YsXATioua    Pbo- 

CEEDINOB— DAMAOXB. 

Since  a  judgment  was  not  superseded  by 
appeal  where  no  bond  was  executed  other  than 
secnritT  for  costs  of  appeal  under  Code  1907, 
11  28T2,  3881,  the  appellee  was  not  entitled  to 
damages  as  penalty  for  delay  on  dismissal  for 
want  of  prosecution,  as  Code  1907,  S  2893, 
awarding  such  damages,  is  limited  to  judgments 
superseded  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  SS  983-996, 1002,  1003 ;  Dec.  Dig.  <g=>260.] 

Appeal  from  Circuit  <3onrt,  Coosa  County ; 
S.  L.  Brewer,  Judge. 

Proceedings  between  the  Alabama  Power 
Company  and  T.  J.  HUyer  and  others.  From 
the  Judgment  the  Alabama  Power  Company 
appeals.    Dismissed. 

Thomas  W.  Martin,  of  Birmingham,  for  ap- 
pellant. 

THOMAS,  X  Tbe  appellant  moves  to  dis- 
miss his  appeal,  which  motion  is  opposed  by 
the  appellee,  who  insists  that  he  is  entitled 
to  an  affirmance  of  the  judgment  appealed 
from,  together  with  10  per  cent  damages 
thereon  as  a  penalty  for  delay. 

[1,  2]  The  section  of  the  Code  (section  2893) 
which  authorizes  the  infliction  of  such  a  pen- 
alty is  limited  by  its  plain  terms  to  judg- 
ments that  have  been  "superseded  on  ap- 
I)eal,"  whereby  the  appellee  is  prevented  from 
the  enforcement  of  the  judgment  pending  the 
appeal.  The  judgment  here  appealed  from 
was  not  superseded,  even  If  it  could  be, 
which  is  questionable  under  the  statute  as 
now  written  (Gen.  Acts  1911,  p.  625),  as 
no  bond  whatever  was  executed  other  than 
security  for  the  costs  of  appeal  (Code,  SS 
2872,  3881).  Ez  parte  Hood,  107  Ala.  520, 
18  South.  176;  Ex  parte  Walter  Bros.,  89 
Ala.  237,  7  South.  400,  18  Am.  St  Rep.  103. 

The  motion  of  appellant  to  dismiss  his 
appeal  is  consequently  granted. 

Dismissed. 

(12  Ala.  App.    179) 

FORTNER  ▼.  STATE.     (No.  801.) 
'  (0>nrt  of  Appeals  of  Alabama.    Jan.  21, 1915.) 

1.  Cbimnal  Law  e=»531— Confessionb— Ad- 
mSSIBILITT— Peeuminabt  Pboof. 

C^onfessions    are   prima   facie   involuntary, 

and  the  court,  before  permitting  proof  thereof, 

must  ascertain  that  they  are  voluntary. 
[Ed.    Note. — For   other   cases,    see    Criminal 

Ivaw,  Cent  Dig.  SI  1212-1217;  Dec.  Dig.  «=» 

631.] 


2.  Cbivinal  Law  «=»1144  — Afpeai.  — Pbe- 

8UMPnON& 

Where  the  record  on  appeal  does  not  af- 
firmatively show  that  the  trial  court  did  not 
ascertain  that  confessions  were  voluntary  be- 
fore permitting  proof  thereof,  the  court  on  ap- 
peal will  presume  that  a  proper  predicate  was 
laid  for  the  proof  of  confessions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2736-2764,  2766-2771. 2774- 
2781,    2901,   301(P-3037;    Dec.   Dig.    «=1144.] 

3.  Cbiminai.  Law  €=3517  —  Confessions  — 
Evidence. 

A  statement  by  accused  on  a  trial  for  adul- 
tery that  he  had  a  wife  in  a  sister  state  wu 
admissible  as  a  confession  of  a  fact  material  to 
his  guilt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1146-1156;  Dec  Dig.  «=> 
517.] 

4.  Adultebt  «=>11  —  Btidenob  —  Adiossi- 

BILITT. 

On  a  trial  for  adultery,  proof  of  statements 
imputed  to  accused  as  to  endearing  terms  used 
by  him  in  speaking  of  the  woman  with  whom 
the  offense  was  alleged  to  have  been  committed 
was  admissible. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  SS  20-23;  Dec.  Dig.  <8=»11.] 

5.  Aduitkby  ©=»14 — Evidence — Sofficienct. 

Evidence  held  to  sustain  a  conviction  for 
adulter;. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  SS  27,  31,  32 ;  Dec.  Dig.  «=»14.] 

6.  Cbijiinal   Law   <S=>809  — Instbuctions— 

MiSLEADINO    iNSTBUCnONB. 

A  charge  having  a  tendency  to  mislead  the 
jury  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $S  1961-1967;  Dec  Dig.  «=> 

809.] 

7.  Cbiuinal    Law   «=»805  — Instbuctiohs— 
Refusal  of  Requests— Grounds, 

Refusal  of  a  charge  containing  the  word 
"beyound"  for  "beyond^*  may  be  justified  on 
that  ground. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SS  1958.  1989;  Dec  Dig.  «3 
805.] 

8.  Cbiminal   Law    «=»789  —  iNfirrBuenoNS — 
Reasonable  Doubt. 

A  charge  which  asserts  that  if,  after  the 
jury  have  investigated  the  evidence  and  com- 
pared it  in  all  its  parts,  they  can  say  to  them- 
selves that  they  doubt  the  guilt  of  accused,  they 
have  a  reasonable  doubt  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die.  SS  1846-1849,  1851,  1880, 1904- 
1922,  1960,  1967;  Dec.  Dig.  <S=»789.] 

9.  Cbiuinal  Law  $s»561— Evidbrcs— Sufh- 

CIENCY. 

.  Evidence  which  excludes  every  reasonable 
hypothesis  but   that  of  guilt  is  sufficient 

[Ed.  Note.— For  other  cases,  see  (Jriminal 
Law,  S  1267;  Dec  Dig.  «=>561.] 

Appeal  from  (Circuit  Court,  Cleburne  Coun- 
ty;  Hugh  D.  Merrill,  Judge. 

Tom  Fortner,  alias,  etc.,  was  convicted  of 
crime,  and  he  appeals.    Affirmed. 

J.  R.  Barker  and  T.  H.  ShacUeford,  both 
of  Heflln,  for  appellant  W.  L.  MarUn,  Atty. 
Gen.,  and  T.  H.  Seay,  Asst.  Atty.  Gol,  for 
the  State. 

BROWN,  J.  [1,2]  Inculpatory  confessions, 
voluntarily  made,  are  admissible  as  evidence 


4=9For  other  cBses  see  samo  topio  and  KEY-NUMBER  in  all  Key-Ijumbsrsd  Digests  and  Indexaa 


Digitized  by 


Google 


Ala.) 


HOOD  V.  COMMEBCIAIi  GERMANIA  TRUST  4  SAYINGS  BAKK 


721 


tending  io  sbow  guilt;  and  while  sncb  con- 
fessions are  prima  facie  Involuntary,  and 
therefore  Inadmissible,  it  Is  the  duty  of  the 
trial  court,  in  all  cases,  before  permitting 
such  confessions  to  be  shown,  to  ascertain 
that  they  are  voluntary,  and  on  appeal,  un- 
less the  record  affirmatively  shows  that  this 
dnty  was  not  performed  by  the  court,  the 
presumption  wUl  be  Indulged  that  a  proper 
predicate  was  laid  for  the  admission  of  the 
evidence.  Whatley  v.  State,  144  Ala.  76,  S9 
South.  1014;  Price  t.  State,  117  Ala.  113,  23 
South.  691;  Ollmore  t.  State,  126  Ala.  20, 
28  South.  595. 

[3]  The  statement  of  the  defendant  to  the 
witness  Willie  Robinson  that  he  (defendant) 
had  a  wife  about  Whltesburg,  Oa.,  was  an 
incolpatory  admission  or  confession  of  a 
tact  material  to  the  defendant's  guilt  of  the 
offense  of  adultery,  and  it  was  proper  to 
allow  the  state  to  offer  this  evidence.  Wil- 
liams V.  State,  64  Ala.  131,  25  Am.  Rep.  665 ; 
Buchanan  v.  State,  65  Ala.  154 ;  Cameron  v. 
State,  14  Ala.  546,  48  Am.  Dea  111;  Banks 
V.  State,  96  Ala.  80, 11  South.  404 ;  Moore  ▼. 
Heineke,  119  Ala.  637,  24  South.  374 ;  Bynon 
V.  State,  117  Ala.  82,  23  South.  640,  67  Am. 
St  Rep.  163. 

[4]  The  statements  imputed  to  the  defend- 
ant by  the  testimony  of  the  witness  Otwell, 
as  to  the  endearing  terms  used  by  the  de- 
fendant In  speaking  of  Martha  Steel,  the  wo- 
man with  whom  defendant  was  charged  with 
Uvlng  In  adultery,  and  as  to  defendant's  hav- 
ing a  wife,  were  of  the  same  class,  and  was 
admissible,  as  the  court  correctly  held 

[5]  There  was  evidence  tending  to  show 
that  the  defendant,  a  man,  and  Martha  Steel, 
a  woman,  Uved  together  in  a  house  rented 
by  the  defendant  and  situated  a  quarter  of  a 
mile  from  the  residence  of  any  other  person ; 
that  no  one  else  lived  with  them;  that  they 
were  seen  together  often ;  that  they  worked 
together  and  slept  in  the  same  bed,  and  on 
several  occasions  were  seen  lying  close  to- 
gether on  the  same  pallet;  that  the  defend- 
ant referred  to  Martha  as  his  darling;  and 
that  the  defendant  bad  a  wife  living  in  the 
state  of  Georgia.  While  there  was  no  posi- 
tive proof  that  the  defendant  and  Martha  en- 
gaged in  acts  of  sexual  intercourse,  the  evi- 
dence was  sufficient  to  afford  an  inference 
that  such  was  the  case,  and  that  there  was 
an  agreement  or  understanding  that  this  re- 
lation would  be  and  was  continued.  On  this 
evidence,  the  defendant  was  not  entitled  to 
the  affirmative  charge. 

[t,  7]  Charge  2  had  a  tendency  to  mislead 
the  Jury  to  the  conclusion  that,  although 
there  was  an  agreement  or  understanding  be- 
tween the  defendant  and  the  woman  that 
they  would  live  together  and  have  occasional 
acts  of  sexual  intercourse  together,  still  they 
would  not  be  guilty;  and  this  misleading 
tendency  Justified  the  refusal  of  this  charge. 
In  addition  to  this,  the  word  "beyound"  is 


used  for  "beyond,"  and  the  refusal  of  the 
charge  may  be  Justified  for  this  reason. 

[S]  Charge  3  is  argumentative,  and  does 
not  properly  define  a  reasonable  doubt.  The 
charge  asserts  that  it,  after  "you  have  inves- 
tigated the  evidence  and  compared  it  In  all 
of  its  parts,  you  say  to  yourselves,  'I  doubt 
if  he  is  guilty,'  then  yon  have  a  reasonable 
doubt"  In  other  words,  any  kind  of  a  doubt 
after  consideration  of  the  evidence,  Is  a  rea- 
sonable doubt 

[I]  Charge  6  was  properly  refused,  for  the 
reason  that  it  requires  the  evidence  to  ex- 
clude to  a  moral  certainty  "every  hypothe- 
sis" but  that  of  guUt  The  rule  la  that  If 
the  evidence  excludes  every  reasonable  hy- 
pothesis but  that  of  guilt.  It  Is  sufficient 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  drcolt  court  must  be  af- 
firmed. 

Affirmed.  * 

(U  Ala.  App.  511) 

HOOD  et  al.  v.  COMMERCIAI,  GERMANIA 

TRUST  ft  SAVINGS  BANK  OF  NEW 

ORLEANS.     (No.  147.) 

(Court  of  Appeals  of  Alabama.    Nov.  26,  1914. 

Rehearing  Denied  Dec.  17,  1914.) 

1.  Cabriebs  ®=368  —  Tbansixb  or  Bux  or 
Lading — Titlk  to  Goods. 

Where  the  consi^or  draws  upon  the  con- 
signee, and  the  draft  with  bill  of  lading  attach- 
ed is  indorsed  or  transferred  to  one  who  dis- 
counts the  draft,  a  special  property  in  the  goods 
passes  to  the  transferee,  subject  to  divestiture 
by  acceptance  and  payment  of  the  draft  but 
absolute  if  the  consignee  refuses  to  accept. 

[Ed.    Note. — For    other    cases,    see    Carriers, 
Cent  Dig.  i§  179-190;  Dec.  Dig.  «=>58.] 

2.  Oabbibbs  «=35S— Bill  of  Lading — AssiaN- 
MKNT— Levy  and  Seizube — Tkespass. 

In  such  case,  where  the  consignee  refused 
to  accept  the  goods  or  pay  the  draft,  the  sher- 
iffs levy  on  and  seizure  of  the  goods  in  the  con- 
signee's suit  against  the  consignor  was  a  tres- 
pass as  against  the  party  discounting  the  con- 
signor's draft,  who  as  the  transferee  of  the  bill 
of  lading  had  title  to  the  goods. 

[Ed.    Note.— For   other    cases,    see    Carriers. 
Ont  Dig.  §{  179-190;   Dec.  Dig.  <8=»58.] 

3.  Cabbibbs  ®=358 — Tbanbtbbee  ot  Bill  o\ 
Lading — Action  Against  Consignee. 

An  action  of  trespass  against  tiie  consignee 
of  goods  and  the  sheriff,  who  levied  upon  and 
seized  them  in  the  consignee's  suit  against  the 
consignor,  could  not  be  brought  in  any  other 
name  than  that  of  the  party  who  liad  discount- 
ed the  consignor's  draft  with  bill  of  lading  at- 
tached and  become  the  owner  of  the  goods  at 
the  time  of  the  trespass,  even  though  the  con- 
signor had  repaid  the  amount  paid  for  the  draft; 
and  such  owner  could  not,  either  by  a  sale,  or  a 
transfer  or  a  surrender  of  the  bill  of  lading,  or 
of  the  property  represented  by  it  or  of  the 
draft,  confer  upon  another  its  right  of  actioa 
for  the  trespass,  but,  at  most,  could  confer  only 
a  riglit  to  prosecute  such  action  in  its  own 
name. 

[Ed.    Note.— For   other   cases,    see   Carriers. 
Cent.  Dig.  K  179-190;   Dec.  Dig.  <S=>68.] 

4.  AlTAOHiaNT  £=>217-^r001CENT  IN    REM— 

JuDomNT  m  Pkbsonak— Fbofebtt   Sdb- 

JKCT. 

Where  a  consignee  of  goods  refused  to  ac- 
cept them,  or  to  pay  the  consignor's  draft  and 
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in  a  suit  against  the  nonresident  consienor  sued 
out  an  attachment,  under  which  the  Koods  were 
seized  and  sold  for  $85,  which  was  applied  on 
the  consignee's  judgment  for  $750,  the  judg- 
ment was  a  judgment  in  rem  and  not  in  per- 
sonam, and  had  no  effect  except  to  subject  the 
property  seized  under  the  attachment,  and  be- 
yond that  furnished  no  evidence  that  the-  con- 
signor was  indebted  to  the  consignee. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  !§  735-752;   Dec.  Dig.  «=>217.] 

5.  Attachment  €=>379— Liabilitt  o»  Ofh- 

ciB— Damage. 

In  trespass  against  a  sheriff  and  the  party 
plaintiff  in  the  action  in  which  he  had  attached 
the  goods  of  plaintiff  herein,  where  the  law 
and  the  evidence  entitled  plaintiff  to  at  least 
nominal  damages,  the  genernl  affirmative  charge 
for  plaintiff  was  properly  given. 

(Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  U  1376.  1377;   Dec  Dig.  <8=»379.] 

Appeal  from  City  Court  of  Montgomery; 
Gaston  Gunter,  Judge. 

Action  by  the  Commercial  Gerjnanla  Trust 
&  Savings  Bank  of  New  Orleans  against  Hor- 
ace Hood  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 

Walton  H.  HiU  and  Ball  &  Samford,  all  of 
of  Montgomery,  for  appellants.  Stelner,  Crum 
&  Weil,  of  Montgomery,  for  appellee. 

THOMAS,  J.  The  Stafollfe  Feed  ft  Milling 
Company,  who  are  located  and  engaged  In 
business  at  New  Orleans,  La.,  shipped  to  Rei- 
ser Grocery  Company  at  Montgomery,  Ala.,  a 
car  load  of  feed,  drawing  a  draft  on  the  lat- 
ter for  the  purchase  price  thereof,  payable  on 
arrival  of  the  goods.  Accompanying  the 
draft  was  a  railroad  bill  of  lading,  consigning 
the  shipment  "to  the  order  of  Stafollfe  Feed 
ft  Milling  Company;  destination,  Montgom- 
ery, Ala.;  notlftr  Belser  Grocery  Company." 
The  draft  was  drawn  in  favor  of,  and  the 
bill  of  lading  was  Indorsed  to,  the  appellee 
(the  Commercial  Germanla  Trust  &  Savings 
Banic),  a  banking  institution  at  New  Or- 
leans,  who  discounted  the  draft  by  placing 
the  amount  of  it,  less  discount  and  exchange, 
to  the  credit  of  said  Stafollfe  Feed  &  MilUng 
Company,  who  checked  it  out  in  the  usual 
course  of  business.  The  appellee,  after  so 
discounting  it,  forwarded  the  draft  with  the 
bill  of  lading  attached  to  a  Montgomery  bank 
for  collection.  Upon  presentation  of  same 
by  the  latter  to  the  drawee  (the  said  Belser 
Grocery  Company),  payment  was  refused,  and 
the  last-named  company  thereupon,  before  the 
car  of  feed  could  leave  Montgomery,  sued  out 
a  vrrlt  of  attachment  against  the  nonresident 
shipper,  the  said  Stafollfe  Feed  ft  Milling 
Company,  for  an  alleged  Indebtedness  grow- 
ing out  of  a  previous  transaction  between 
them,  and  caused  said  writ  to  be  levied  upon 
said  car  load  of  feed,  which  was  subsequently 
sold  by  order  of  the  court  and  proceeds  ap- 
plied in  part  payment  of  the  Judgment  ob- 
tained in  the  suit  The  appellee,  said  Com- 
mercial Germanla  Trust  ft  Savings  Bank,  In- 
terposed no  claim  to  the  property,  but  brings 


'the  present  action  in  trespass  against  the 
sheriff,  who  seized  it,  and  against  the  plain- 
till  in  that  suit,  who  directed  its  seizure,  and 
the  sureties  on  his  indemnity  bond.  Uen- 
kauf  V.  Morris,  66  Ala.  406. 

[1]  If  the  matter  rested  here,  the  plalntUTs 
right  to  recover  Is  clearly  settled  by  the  de- 
cisions of  the  Supreme  Court,  which  bold  that 
"when  the  consignor  draws  upon  the  con- 
signee for  the  purchase  money,  and  the  draft, 
the  bUl  of  lading  attached,  is  indorsed  or 
transferred  to  some  one  who  discounts  the 
bill  of  exchange,  a  special  property  in  the 
goods  thereby  passes  to  the  transferee,  sub- 
ject to  be  divested  by  the  acceptance  and  pay- 
ment of  the  draft" ;  but,  U  the  consignee  re- 
fuses to  accept,  the  title  of  such  transferee  be- 
comes absolute.  American  Nat  Bank  v.  Hen- 
derson, 123  Ala.  614,  26  South.  498,  82  Am. 
St  Rep.  147;  Tishomingo  Savings  Bank  v. 
Johnson,  40  South.  503  ;i  Cosmos  Co.  v.  First 
Nat  Bank,  171  Ala.  395,  54  South.  621,  39  L. 
R.  A.  (N.  S.)  1173,  Ann.  Cas.  1913B,  42;  Veltch 
V.  Atkins  Gro.  ft  Com.  Co.,  S  Ala.  App.  464, 
69  South.  746. 

[2]  It  was  not  so  divested  in  this  case,  as 
seen;  and,  consequently,  the  levy  upon  and 
seizure  of  the  property  was  unquestionably  a 
trespass  as  against  the  appellee,  in  whom,  as 
the  transferee  of  the  bill  of  lading,  repcsed 
the  title.  Authorities  supra.  It  appears, 
however,  that  after  the  commission  by  the  de- 
fendants here  of  the  mentioned  toit,  but  be- 
fore the  appellee  brought  this  action  for  Ita 
redress,  the  SUfollfe  Feed  &  Milling  Com- 
pany, the  drawers  of  the  draft,  did,  in  recog- 
nition of  their  liability  as  such  drawers,  re- 
imbuTse  the  appellee  upon  demand  the  amount 
It  paid  them  for  the  draft  with  an  under- 
standing that  the  appellee  was  to  bring  this 
suit  at  their  expense  and  pay  to  them  what- 
ever sum  was  recovered  and  collected.  These 
last-named  facts  form  the  basis  of  the  de- 
fendants' (appellants')  tnsistenoe  here,  which 
is  as  follows: 

(1)  That  as  a  result  of  the  repayment  by 
the  drawer  to  the  appellee  of  the  amount  the 
latter  paid  for  the  draft,  the  latter's  title  to 
and  interest  in  the  bill  of  lading  and  the  prop- 
erty which  it  represented,  and  all  rights  of 
action  with  respect  to  It  held  as  security  for 
such  repayment  ceased  and  terminated  eo  In- 
stante  upon  such  repayment,  and  that  conse- 
quently such  repayment  destroyed,  before  this 
suit  was  brought  appellee's  right  to  main- 
tain the  action. 

(2)  That  even  if  this  o<mtention  be  not 
true,  and  even  if  it  be  true  that  the  appel- 
lee has  the  right  to  prosecute  this  action.  It 
does  80,  under  the  facts  as  stated,  merely  as 
a  nominal  plaintUf — the  real  plaintiff  being 
the  Stafollfe  Feed  ft  MUllng  Company,  for 
whose  benefit  the  suit  was  In  fact  brought— 
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and  that,  consequently,  tbe  defendants  have 
a  right  to  set  off  against  the  action  all  claims 
and  demands  that  they  could  nnder  the  law 
have  set  otr  against  the  Btafollfe  Feed  & 
Milling  Company  in  the  event  the  snit  had 
been  brought  In  the  letter's  name. 

[3]  Answering  these  contentions  in  the  or- 
der as  stated,  It  may  be  said  with  respect  to 
the  first  that  the  rules  of  the  common  law 
designed  to  prevent  champerty  and  mainte- 
nance, and  which  have  not  been  modified 
here  in  the  particular  now  under  considera- 
tion, forbid  that  this  action,  which,  as  seen, 
is  for  a  trespass  in  taking  personal  property, 
should  be  brought  in  any  other  name  than 
that  of  appellee,  its  owner  at  the  time  of  tbe 
commission  of  the  trespass.  The  appellee 
could  not,  by  either  a  sale,  a  transfer,  or  a 
surrender  of  the  bill  of  lading,  or  of  the 
proi>erty  represented  by  it,  or  of  the  draft, 
confer  upon  another  its  right  of  action  for 
the  mentioned  tort,  but  at  most  could  confer 
only  a  right  to  prosecute  such  action  in  its 
own  name.  Dunklin  v.  Wilkins,  5  Ala.  199 ; 
Pearson  v.  King,  99  Ala.  125,  10  South.  919 ; 
Hlnton  V.  Nelms,  13  Ala.  222;  Foy  v.  Coch- 
ran, 88  Ala.  853,  6  South.  685 ;  Long  v.  Kan- 
sas City,  M.  ft  B.  R.  B.  Co.,  170  Ala.  638,  54 
South.  62.  Hence,  however  tbe  case  be,  the 
suit  was  properly  brought  in  the  name  of  ap- 
pellee. 

As  to  whether  or  not  a  set-ofF,  if  one  ex- 
isted in  favor  of  the  defendants  against  the 
Stafolife  Feed  ft  Milling  Company  at  the 
commencement  of  this  suit,  would  be  allow- 
able In  defense  of  the  action  (as  bearing  on 
which  question,  see  Bird  v.  Womack,  69  Ala. 
880;  Keith  v.  Ham,  89  Ala.  590  ;t  Smith  t. 
Hilton,  147  Ala.  642,  41  South.  747;  Code,  i 
6868,  and  cases  cited),  we  need  not  and  do 
not  consider,  for  the  reason  that  there  is  no 
evidence,  and  none  was  ofTered,  showing  or 
tending  to  show  the  existence  at  such  time 
o[  at  any  other  time  of  any  claim,  debt,  or 
demand  of  any  character  on  the  part  of  ei- 
ther of  the  defendants  against  said  milling 
company. 

[4]  It  is  true  that  from  the  agreed  state- 
ment of  the  facts  it  appears  that  there  was 
in  evidence  the  whole  of  the  record  and  pro- 
ceedings in  the  attachment  case  hereinbefore 
mentioned,  which  record  showed,  amcmg  oth- 
er things,  a  Judgment  rendered  In  that  suit 
against  said  milling  company  for  $750  in  fa- 
vor of  tbe  Belser  Grocery  Company,  one  of 
the  defendants  here,  and  showed  the  return 
of  th6  sheriff  disclosing  that  the  proceeds  of 
tbe  said  property  so  seized  and  sold  under 
the  attachment  paid  only  $85.76  on  that  Judg- 
ment, thereby  leaving  a  large  balance  un- 
paid; yet  the  record  further  showed  that 
ithls  Judgment  was  predicated  upon  said  at- 
tachment against  a  nonresident,  who  was  not 
served  with  process  and  was  brought  in  only 
by  publication.  The  Judgment  was,  there- 
fore, one  in  rem,  and  not  one  in  personam, 


and  had  no  efficacy  beyond  its  power  to  bind 
and  subject  the  property  seized  under  the  at- 
tachment, and  beyond  this  it  furnished  no 
evidence  that  said  milling  company  was  in- 
debted to  said  Belser  Grocery  Company. 
Exchange  Nat.  Bank  v.  Clement,  109  Ala. 
270,  19  South.  814;  Reynolds  v.  Williams, 
1S2  Ala.  488,  44  South.  406 ;  Palace  Car  Co. 
V.  Harrison,  122  Ala.  149,  26  South.  697,  62 
Am.  St  Rep.  68. 

[5]  We  are  consequently  of  opinion  that 
the  court  did  not  err  in  giving  the  general 
affirmative  charge  for  appellee,  as  under  the 
law  and  the  undisputed  evidence  the  appel- 
lee, as  plaintiff  below,  was  entitled  to  recov- 
er at  least  nominal  damages.  Whether  more 
or  not,  we  need  not  consider,  since  the  ap- 
pellants agreed  in  otien  court  for  the  court 
to  charge  the  Jury  that,  if  plaintiff  was  enti- 
tled to  recover  at  all,  it  was  entitled  to  re- 
cover $592,  the  amount  for  which  the  Jury 
returned  a  verdict 

It  follows  that  the  Judgment  appealed  from 
is  afl!Irmed. 

Affirmed. 

(12  Ala.  App.  m) 
PETERS  V.  STATE.    (No.  619.) 
(Court  of  Appeals  of  Alabama.    Jan.  12,  1916.) 

1.  EuBKZZUiaifT   «S»8— OWHXKBHIP   —  PBB- 
BONAL  PaOPEBTT— AOBMTS. 

An  unincorporated  voluntary  association  of 
persons,  though  not  a  legal  entity,  and  not  ca- 
pable of  suing  or  being  sued  in  their  common 
name,  may  yet  as  individuals  jointly  own  per- 
sonal property  and  jointly  have  an  agent,  bailee, 
or  trustee  with  respect  to  that  common  prop- 
erty. 

,  [Eld.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  {  6;   Dec.  Dig.  «=>&) 

2.  EhlBEZZUEMKNT   9=»30— INUICTKBIIT— OWN- 

EBBHiP  or  Pbofkbtt— Association. 

Under  Code  1907,  {  7147,  providing  that  In 
an  indictment  for  embezzlement  it  is  sufficient 
to  lay  the  ownership  of  the  property  in  a  vol- 
tmtary  association  by  giving  its  common  name, 
without  setting  out  the  individuals  composing 
it,  an  indictment  cliarging  that  defendant  was 
the  agent,  bailee,  or  trustee  of  a  named  Sunday 
school,  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  §{  44,  46;   Dec.  Dig.  «=>30.] 

3.  Embezzucubni  «=980— Indictment— Own- 
ership. 

An  indictment  alleging  that  defendant,  as 
agent,  trustee,  or  bailee  of  a  certain  Sunday 
school,  came  into  possession  of  money  and  em- 
bezzled it,  is  not  subject  to  the  objection  that 
it  fails  to  allege  that  the  money  embcszled  be- 
longed to  or  was  owned  by  the  schooL 

[Ed.  Note. — ^For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  |§  44,  45;   Dec.  Dig.  <®=»30.1 

4.  EUBEZZLEMENT      €=>29  —  INDICTUENT— DE- 
SCRIPTION OF  Monet. 

Under  Code  1907,  {  6848,  an  indictment 
charging  the  embezzlement  of  about  $15  is  suf- 
ficient 

[Ed.  Note.— For  other  cases,  see  Ehnbezzle- 
me&t  Cent  Dig.  !  43;   Dec.  Dig.  «s»29.] 

6.  Ehbezzi,ement  €=3lO— Funds  or  Sxtndat 
SonooL— Member — Agent. 

Under  Code  1907,  |  6831,  providing  that 
any  bailee  or  other  agent  or  trustee  who  con- 
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▼erta  to  Us  own  nse  money  which  may  have 
come  into  his  hands  by  virtue  of  any  bailment 
for  any  purpose,  it  is  no  defense  to  the  embez- 
zlement of  funds  of  a  Sunday  school  that  de- 
fendant was  a  member  having  an  equal  risht 
with  the  other  members  to  ownership  of  the 
funds,  if  the  school  as  such  gave  the  possession 
of  the  funds  to  defendant  as  agent,  oailee,  or 
trustee. 

[Ed.  Note. — For  other  cases,  see  Embezile- 
ment.  Cent  Dig.  |  8;   Dec.  Dig.  «=>10.] 

6.  EUBEZZI.EiaENT    «=936— IRDIOTMKNT— VABI- 
AKCE. 

Where,  under  an  indictment  for  embezzle- 
ment by  the  agent,  bailee,  or  trustee  of  a  Sun- 
day school,  the  evidence  showed  that  on  resig- 
nation of  the  treasurer  the  superintendent  took 
the  money  turned  in  and  gave  it  to  defendant, 
who  was  the  secretary,  to  hold  until  a  treas- 
urer was  appointed,  and  it  was  converted  be- 
fore any  action  by  the  Sunday  school,  consti- 
tutes a  fatal  variance,  as  defendant  was  the 
agent  of  the  superintendent. 

[Ed.  Note.— For  other  cases,  see  Embezzle- 
ment, Cent  Dig.  U  55-69 ;  Dec.  Dig.  «s»35.] 

7.  Cbixinal  Law  «s>381  —  iNSrBuoiionB — 
Chakactkb. 

An  instruction  that  proof  of  good  character 
of  defendant  alone  may  be  sufficient  to  generate 
in  the  minds  of  the  jury  such  doubt  of  the  guilt 
of  defendant  as  to  authorize  an  acquittal  is 
properly  refused. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  846;  Dec.  Dig.  ®=9381.] 

8.  EUBKZZLEMERT    €=348  —   MiSUCADINO    IN- 
BTBUCnONS. 

In  a  prosecution  for  embezzlement  of  funds 
of  a  Sunday  school,  an  instruction  that  the 
jury  must  believe  beyond  a  reasonable  doubt 
that  the  Sunday  school  as  a  body  placed  the 
money  in  defendant's  hands  is  properly  refus- 
ed, as  misleading  the  jury  to  think  that  it  was 
necessary  to  a  conviction  that  they  believe  that 
the  Sunday  school  physically  placed  the  money 
in  defendant's  hands. 

[Ed.  Note. — For  other  cases,  see  Embezzle- 
ment, Gent  Dig.  {{  72-75 ;   Dec.  Dig.  «=>4S.] 

9.  Cbiminal   Law   €=>814  —  iNSTBUcnoNS  — 
Applicability  to  Evidence. 

Where  ttere  was  no  evidence  that  the  mon- 
ey claimed  to  have  been  embezzled  was  placed 
in  defendant's  hands  by  any  committee  of  the 
Sunday  school  owning  the  funds,  instructions 
on  that  issue  were  properly  refused. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1821.  1833,  1839,  1860, 
1866,  1883,  1890,  1924,  197&-1886,  1987';  Dec 
Dig.  «s>814.] 

Appeal  from  Law  and  Equity  Court,  Walk- 
er County;  T.  L.  Sowell,  Judge. 

Isaac  Peters  was  convicted  of  embezzle- 
ment, and  be  appeals.  Reversed  and  re- 
manded. 

The  Indictment  appears  In  the  opinion,  and 
the  points  raised  by  demurrer  also  sufficient- 
ly appear.  The  following  charges  were  re- 
fused to  defendant: 

2.  I  charge  you  that  proof  of  good  character 
of  defendant  alone  may  be  sufficient  to  generate 
in  the  mind  of  the  jury  such  doubt  of  the  guilt 
of  defendant  as  to  authorize  an  acquittal. 

5.  Before  you  are  authorized  to  convict  this 
defendant,  you  must  believe  beyond  a  reason- 
able doubt  that  the  Sunday  school  as  a  body 
placed  the  money  alle^  to  have  been  embez- 
zled in  the  hands  of  this  defendant 

6.  If  you  believe  from  the  evidence  that  the 
money  which  ia  alleged  to  have  been  embezzled 


came  into  defendant's  possesdon  as  agent  of  the 
superintendent  of  the  New  Bethel  Sabbath 
school,  you  should  find  defendant  not  guilty. 

A.  If  you  believe  the  money  alleged  to  have 
been  embezzled  was  placed  in  the  hands  of  an 
attorney  by  an  agent  committee,  superintend- 
entL^  or  bailee  of  the  New  Bethel  Sabbath  school, 
to  keep  for  such  agent,  committee,  superintend- 
ent,  or  bailee,  you  should  find  defendant  not 
guilty. 

Finch  ft  Pennington,  of  Jasper,  and  W.  V. 
Acute,  of  Columbiana,  for  appellant  B.  O. 
Brlckell,  Atty.  Gen.,  and  W.  L.  Martin,  Asst. 
Atty.  Oen.,  for  the  State. 

THOMAS,  J.    The  Indictment  diarges: 

"Tliat  before  the  finding  of  the  indictment 
Isaac  Peters,  whose  name  is  to  the  grand  jnrj 
otherwise  nnknown,  a  bailee,  or  agent  or  trus- 
tee of  the  New  Bethel  Baptist  Sunday  school, 
embezzled  or  fraudtdently  converted  to  his  own 
use  money  to  the  amount  of  about  fifteen  dol- 
lars, which  came  into  his  possession  as  such 
bailee,  or  agent,  or  trustee  of  the  New  Bethel 
Baptist  Sunday  school,  against  tite  peace  and 
dignity,"  etc. 

It  was  demurred  to  upon  sereral  grounds, 
one  of  which  is  to  the  effect  that  the  indict- 
ment shows  on  Its  face  that  the  New  Bethd 
Baptist  Sunday  school,  the  alleged  principal, 
as  whose  alleged  agent,  or  trustee,  or  bailee, 
defendant  Is  alleged  to  have  come  Into  the 
possession  of  the  money  alleged  to  have  been 
embezzled,  Is  neither  a  person,  a  partnership, 
nor  a  corporation,  and  consequently  is  not  a 
legal  entity,  and  is  therefore  Incapable  in 
law  of  having  an  agent,  trustee,  or  bailee,  or 
of  owning  property. 

[1]  An  unincorporated  or  voluntary  asso- 
ciation of  persons,  though  not  a  legal  entity, 
and  not  capable  of  suing  by  or  of  being  sued 
In  their  common  name,  may  yet  as  Individ- 
uals jointly  own  personal  property  and  joint- 
ly have  an  agent,  bailee,  or  trustee  with  re- 
spect to  that  common  property  (Conklin  t. 
Davis,  63  Conn.  377,  28  AtL  637;  Allison  t. 
LltUe,  86  Ala.  612,  6  South.  221;  Stewart 
v.  White,  128  Ala.  202,  30  South.  626,  65  U 
R.  A.  211;  34  Cyc.  1112  et  seq.;  24  Am.  & 
Eng.  Ency.  Law  [2d  Ed.]  323  et  seq.;  Burke 
V.  Roper,  79  Ala.  138) ;  and  In  an  Indictment 
for  the  larceny  or  embezzlement  of  such  prop- 
erty It  is  entirely  sufficient  to  lay  the  owner- 
ship of  it  In  such  association  by  giving  its 
common  name,  without  setting  out  the  indi- 
viduals composing  or  constituting  it  (Code, 
S  7147).  By  reason  of  this  statute,  the  cases 
of  Barrow  t.  State,  147  Ala.  114,  41  South. 
987,  and  Emmonds  t.  State,  87  Ala.  12,  6 
South.  64,  clearly  have  no  application  here, 
as  they  lay  down  the  rule  for  alleging  owner- 
ship in  a  partnership  or  corporation. 

[2]  Likewise  it  was  sufficient  to  allege,  aa 
the  indictment  here  did,  that  th^  perscm 
charged  with  embezzling  the  property  came 
into  possession  of  it  as  the  agent,  bailee,  or 
trustee  of  such  association,  glying  its  com- 
mon name  without  setting  out  the  indlvldnals 
composing  or  constituting  it  26  Cy&  96. 
This  latter  doctrine,  if  otherwise  it  did  not 
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obtain,  la  a  necessary  corollary  to  the  doc^ 
trine  established  by  the  8ectl<Mi  (7147)  of  the 
Code  cited,  allowing  the  ownership  to  be  al- 
leged In  the  way  as  before  mentioned.  The 
statnie  la  remedial,  and  la  to  be  liberally 
construed,  so  as  to  effectoate  the  apparent 
legislative  Intent,  which  was  to  relieve  the 
necessity  of  incumbering  the  pleadings  with 
long  averments  of  Individual  names  in  cases 
where,  as  here,  the  property  concerned  be- 
longed to  a  voluntary  association  of  numer- 
ous persons,  having  a  common  name,  but 
which  was  neither  a  partnership  (Burke  v. 
Boper,  79  Ala.  138),  nor  a  coritoration  (Prelat 
V.  State,  6  Ala.  App.  171,  60  South.  S18). 

[3]  There  Is  likewise  no  merit  In  that 
gronnd  of  the  demurrer  which  raises  the 
point  that  the  indictment  failed  to  allege 
that  the  money  embezzled  belonged  to  or  was 
owned  by  said  "New  Bethel  Baptist  Sunday 
school."  Whether  they  or  some  other  person 
or  persons  owned  it  is  Immaterial  to  the 
charge,  provided  the  defendant,  as  was  alleg- 
ed, came  into  possession  of  It  as  their  agent, 
bailee,  or  trustee  and  while  so  in  possession 
embezzled  it  or  fraudulently  converted  It  to 
his  own  use.  Barr  v.  State,  10  Ala.  App.  Ill, 
65  South.  197;  Reeves  v.  State,  95  Ala.  31, 
11  South.  158 ;  WiUls  V.  SUte,  134  Ala.  429, 
449,  33  South.  226 ;  Washington  v.  State,  72 
Ala.  272. 

[4]  The  description  of  the  money  alleged  to 
have  been  embezzled  was  sofflclent  Code,  | 
6843;  Walker  v.  State,  117  Ala.  42,  23  South. 
1^9;  Huffman's  Case,  89  Ala.  33,  8  South.  2a 

It  was  not  necessary  for  the  Indictment  to 
allege  In  what  county  the  offense  was  com- 
mitted.   Code,  {  7140. 

The  Indictment  also  met  every  ground  of 
attack  raised  by  the  demurrers  as  to  the  ques- 
tion of  the  capacity  In  which  the  defendant 
came  Into  the  possession  of  the  money  alleg- 
ed to  have  been  embezzled.  Wall  v.  State,  2 
Ala.  App.  157,  66  South.  57 ;  Gleason  v.  State, 
e  Ala.  App.  49,  60  South.  518 ;  WlUis  T.  State, 
134  Ala.  429,  449,  33  South.  226. 

[E]  The  demurrer  to  the  Indictment  on  flie 
ground  that  it  falls  to  show  but  what  defend- 
ant was  a  member  of  said  "New  Bethel  Bap- 
tist Sunday  school,"  and  consequently  but 
what  he  as  such  was  a  joint  owner  of  the 
money  alleged  to  have  been  embezzled,  and 
the  insistence  of  the  defendant  that  he  was 
entitled  to  the  affirmative  charge  because 
the  evidence  showed  without  dispute  that  he 
in  fact  was  a  member  and  consequently  did 
as  such  have  a  Joint  Interest  In  the  property, 
are,  we  think,  equally  without  merit.  The 
defendant's  Interest  In  the  money  by  virtue 
of  his  membership  In  the  Sunday  school  was 
not  such  as  would  give  him  the  right,  with- 
out the  consent  of  the  Sunday  school,  to 
withdraw  and  appropriate  even  that  Interest 
to  his  jwrsonal  and  private  uses,  although 
he  may  have  from  his  own  purse,  as  contend- 
ed, contributed  from  time  to  time  to  the 
fond.  The  title  to  the  property  rests  In  the 
sereral  members  of  the  Sunday  school,  not 


for  their  perscmal  and  Individual  use  and 
benefit,  bat  in  trust— as  the  result  of  an  im- 
plied, if  not  express,  agreement  between 
such  members — for  the  promotion  of  the  al- 
truistic or  religious  ends  end  objects  for 
which  they  had  formed  themselves  Into  and 
associated  themselves  together  as  a  Sunday 
school  and  upon  which  they  as  a  Sunday 
school  might  determine;  and,  while  It  is -no 
doubt  true  that  any  member  of  the  Sunday 
school  might,  by  virtue  of  such  Joint  owner- 
ship of  the  funds  and  in  order  to  conserve 
and  protect  them  for  the  benefit  of  the  Sun- 
day school,  take  possession  of  and  bold  like 
same  In  the  absence  of  any  action  by  the 
Sunday  school  as  a  body  providing  for  the 
keeping  of  the  funds,  yet,  even  such  right  of 
a  member  even  so  to  hold  the  funds  is  super- 
seded whenever  the  Sunday  school  as  a  body 
chooses  to  exercise  its  authority  over  the 
possession  of  the  funds  and  to  resolve  and 
direct  that  they  be  kept  by  a  particular  per- 
son. Whenever  the  members  of  the  Sunday 
school  in  their  collective  capacity  as  such 
see  fit  to  say  how  and  by  whom  the  funds 
shall  be  kept,  the  right  of  any  individual 
member  to  the  possession  of  such  funds  as 
a  joint  owner  la  certainly  susi>ended,  he  hav- 
ing fully  exercised  his  Individual  authority 
with  respect  to  them  by  his  participation  in 
the  deliberations  of  the  Sunday  school  or  by 
bis  opportunity  to  dp  so,  and  thereafter  he 
cannot,  as  against  any  person  so  chosen  by 
the  majority  of  the  Sunday  school  to  keep 
the  funds,  assert  any  individual  rights  to 
the  possession  of  them  which  he  might,  as  a 
joint  owner,  for  the  benefit  of  the  Snnday 
school  have  asserted  against  a  stranger  at 
any  time  before  the  Sunday  school  acted. 
Consequently,  although  a  person  be  a  member 
of  the  Sunday  school  and  by  reason  thereof 
hold  jointly  with  the  other  members  the  legal 
title  to  its  funds,  yet  when  he  receives  and 
accepts  the  exclusive  possession  of  the  funds, 
by  authority  of  the  Sunday  school  as  a  body, 
to  hold  for  them  and  to  disburse  as  they  may 
direct,  he  receives  and  accepts  and  holds 
such  exclusive  possession  of  such  funds,  not 
in  any  individual  right  as  a  joint  owner,  but 
as  the  "agent,  bailee,  or  trustee"  of  the  Sun- 
day school,  and  may,  we  think,  under  the 
statute,  be  guilty  of  embezzlement  with  re- 
spect to  them  If  he  fraudulently  converts 
them  to  his  own  ase.  The  statute  (Code,  { 
6831)  provides  In  this  particular  that: 

"Any  •  •  •  bailee,  or  other  agent,  or  any 
trustee  *  *  *  who  embezzles  or  fraudulently 
converts  to  his  own  use  an;  money,  property, 
or  effects  deposited  with  him,  or  which  may 
have  come  into  hit  potteiiion  by  virtue  of  any 
bailment  for  any  pitrpoie,  •  •  •  must  ok 
punished,  on  conviction,  as  if  he  bad  stolen  it," 
Code,  {  6831. 

The  Supreme  Court  of  Ohio  have,  in  sup- 
port of  our  position  here,  held.  In  construing 
a  statute  on  embezzlement  which  la  probably 
not  so  broad  as  ours,  that  an  agent  and  cash- 
ier of  an  unincorporated  banking  association 
is  guilty  of  embezzlement,  although  himself 


Digitized  by 


Google 


726 


67  SOUTHERN  RBPORTBB 


(Ala. 


a  Joint  owner  of  tbe  assets  of  such  nnincorpo- 
rated  association,  where,  having,  by  yirtue 
of  his  employment  as  such  agent  and  cashier, 
exclusive  custody  of  tbe  assets  of  the  associa- 
tion, be  fraudulently  converts  them  to  bis 
own  use.  State  y.  Eusnick,  45  Oliio  St  S35, 
15  N.  E.  481,  4  Am.  St.  Bep.  564. 

With  respect  to  the  cases  of  Watson  v. 
State,  70  Ala.  13,  45  Am.  Rep.  70,  and  Lang 
T.  State,  97  Ala.  41  et  seq.,  12  South.  183,  re- 
lied on  by  appellant,  and  which  bold  that 
where  defendant  has  an  interest  in  tbe  prop- 
erty he  is  charged  with  embezzling  he  can- 
not be  convicted  (if  ever  an  authority  on  tbe 
proposition  here  involved),  it  may  be  said, 
were  decided  before  said  section  6831  of  the 
Ciode  was  amended  by  the  act  of  the  L^s- 
lature  approved  February  4, 1903  (Laws  1903, 
p.  40)  which  is  now  embodied  in  that  section 
as  t>efore  quoted  from.  The  code  commis- 
sioner of  tbe  Code  of  1907,  Judge  Mayfleld, 
now  of  the  Supreme  Court,  in  a  note  under 
said  section  6831  of  the  said  Code,  states 
that  as  a  result  of  the  amendment  mentioned 
the  effect  of  these  decisions  was  destroyed 
or  cured.  While  this  statement  of  the  com- 
missioner is  not  authoritative,  as  would  be 
a  decision,  yet  it  is  entitled  to  muCh  weight, 
and  is  in  line  with  the  holding  in  the  Ohio 
case  which  we  have  cited.  It  is  not  neces- 
sary, and  it  is  not  our  Intention,  to  go  any 
further  in  the  approval  of  that  statement 
than  is  essential  to  the  disposition  of  the 
case  here.  Ciertalnly,  as  seems  to  us  clear, 
the  embezzlement  statute,  if  not  before,  is, 
since  tbe  amendment  mentioned,  amply 
broad  and  comprehensive  enough  in  its  terms 
to  cover  this  case,  and  we  so  hold. 

[8]  Of  course,  in  order  to  convict  the  de- 
fendant under  the  indictment  as  here  fram- 
ed, it  must  appear,  among  other  tilings,  to 
the  satisfaction  of  the  Jury  beyond  a  reason- 
able doubt,  that  the  defendant  received,  or 
came  into  the  possession  of,  the  money  al- 
leged to  have  been  embezizled  "as  the  agent, 
trustee,  or  bailee"  of  the  Sunday  school,  and 
not  as  the  "agent,  trustee,  or  bailee"  of  some 
other  "agent,  trustee,  or  bailee"  of  tbe  Sun- 
day schooL  For  instance,  if  the  Sunday 
school,  in  its  capacity  as  such,  intrusted  tbe 
custody  and  keeping  of  tbe  funds  to  a  par- 
ticular officer  or  agent  of  the  Sunday  school, 
and  that  officer  or  agent,  without  authority 
of  tbe  Sunday  school,  then  intrusts  that  cus- 
tody and  keeping  to  some  other  person,  that 
person,  if  he  embezzles  them,  must  be  charg- 
ed, in  order  to  avoid  a  variance  between  al- 
legation and  proof,  to  have  done  so  as  the 
"agent,  bailee,  or*  trustee"  of  such  Sunday 
school  officer  or  agent  that  may  have  commit- 
ted them  to  his  charge,  and  not  as  the  agent, 
bailee,  or  trustee  of  the  Sunday  school. 
Washington  v.  State,  72  Ala.  272.  However, 
although  in  the  first  instance  the  Sunday 
school  did  not  authorize  its  officer  or  agent 
to  commit  the  funds  to  the  custody  or  keep- 
ing of  another,  yet,  if  subsequently,  before 
such  funds  are  embezzled  by  that  other,  it 


ratifies  the  act  of  its  officer  or  agent  in  so 
committing  them,  then  that  other  becomes 
and  is  the  "agent,  bailee,  or  trustee"  of  the 
Sunday  school,  tbe  same  as  if  it  had  origi- 
nally authorized  his  appointment  as  sndi. 
Washington  v.  State,  supra. 

It  appears  here  that  the  Sunday  school  in 
question  has  three  standing  officers,  a  super- 
intendent, a  secretary,  and  a  treasurer;  the 
latter  being,  of  course,  as  the  name  Imports, 
the  regular  custodian  of  its  funds.  At  the 
time  in  question,  the  defendant  was  secre- 
tary, and  the  person  who  was  treasurer  did, 
on  the  Sunday  that  defendant  came  into  pos- 
session of  the  funds,  send  in  to  the  Sunday 
school  his  resignation,  together  with  the 
funds  that  had  been  in  his  custody,  as  such, 
treasurer.  No  new  treasurer  was  then,  nor 
for  some  time  thereafter,  elected;  and  the 
superintendent  did  then,  by  virtue  of  his 
general  management  and  control  of  the  prop- 
erty and  affairs  of  the  Sunday  school,  take 
possession,  as  was  no  doubt  his  right  and 
dut7  as  such  officer,  of  the  funds  so  sent  in 
by  the  said  treasurer  that  had  resigned.  In- 
stead of  keeping  them  himself,  however,  he 
turned  them  over  to  the  defendant,  who  was 
secretary,  as  said,  to  hold  until  a  new  treas- 
urer had  been  elected  by  the  Sunday  school, 
and  during  such  time  it  appears  that  the  de- 
fendant embezzled  tbe  funds.  There  is  no 
evidence  whatever  that  the  Sunday  sdiool 
authorized  this  action  on  tbe  part  of  the 
superintendent  in  turning  over  the  funds  (o 
the  defendant,  or  that  they  knew  of  it  until 
after  the  money  was  embezzled;  hence  they 
could  not  have  ratified  such  action  before  tbe 
money  was  embezzled.  So  far  as  appears, 
the  first  information  the  Sunday  school  had 
of  it  was  when  on  one  Sunday  they  passed 
an  appropriation  for  certain  purxwses,  when 
defendant  then  announced  that  he  tiad  tbe 
Sunday  school  money  at  home,  which,  it  ap- 
pears, was  not  the  truth,  but  only  a  ruse, 
and  that  he  had  already  embezzled  it.  Nor 
Is  there  any  evidence  in  tbe  case  tending  in 
any  wise  to  show  that,  in  case  of  a  vacan- 
cy in  the  office  of  treasurer,  the  duty  of 
keeping  tbe  Sunday  school  funds  is  upon  tbe 
secretary,  which  defendant  was.  For  aught 
appearing,  therefore,  defendant  did  not  come 
into  tbe  possession  of  tbe  fimds  by  virtue  of 
his  office  as  secretary,  nor  by  virtue  of  any 
special  appointment  of  the  Sunday  school  for 
this  purpose,  but  solely  as  a  baUee,  agent,  or 
trustee  of  the  superintendent  of  tbe  Sunday 
school,  whose  action  was  never  ratified  by 
tbe  Sunday  school.  Defendant  was,  conse- 
quently, entitled  to  the  affirmative  charge 
on  account  of  the  variance  betwe»i  allega- 
tion and  proof.  Washington  v.  State,  su- 
pra ;  Brewer  v.  State,  83  Ala.  118,  3  South. 
816,  3  Am.  St  Rep.  693. 

An  additional  count  In  the  indictment, 
charging  that  defendant .  came  into  posses- 
sion of  the  money  as  "the  agent  bailee,  or 
trustee"  of  such  superintendent  naming  him, 
would,  it  seems  to  us,  meet  and  relieve  on  an- 
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Other  trial  nny  possible  variance  that  might 
otherwise  arise. 

[7]  Charge  2  was  .properly  refused.  Allen 
▼.  State,  8  Ala.  App.  22S,  62  South.  971; 
Axelrod  v.  State,  7  Ala.  App.  61,  60  South. 
959;  Taylor  v.  State,  149  Ala.  32,  42  South. 
996. 

[I]  Charge  5,  as  worded,  was  misleading. 
In  that  from  It  the  Jury  might  be  led  to  think 
that  It  was  necessary  to  a  conviction  of  de- 
fendant that  they  believe  that  the  Sunday 
school,  assembled  as  a  body  and  as  such, 
physically  placed  the  money  in  defendant's 
hands. 

[9]  Charges  6  and  A  were  abstract,  as  there 
was  no  evidence  tending  to  show  that  the 
money  was  placed  in  defendant's  hands  by 
any  committee. 

For  the  errors  pointed  out,  the  Judgment 
is  reversed. 

Reversed  and  remanded. 


(12  Ala.  App.  232) 

Ex   parte   LANE.      (No.   838.) 
(Court  of  Appeals  of  Alabama.    Dec.  17, 1914. 

On  Rehearing,  Jan.  12,  1915.) 

1.  Judges  ©=>G— Habeas  Cobpus  <S=>27— Dk 
Pacto  Officms— Rkcokdek  —  VAUDrrr  of 
Acts. 

One  who  is  acting  as  city  recorder  un- 
der an  appointment  by  the  president  of  the 
board  of  ci^  commissioners,  and  who  held  court 
as  such  at  the  regular  time  and  place,  is  a  de 
facto  recorder,  though  hia  appointment  wag  in- 
valid, and  a  judgment  of  conviction  rendered  by 
him  cannot  be  collaterally  attacked  by  habeas 
corpus  proceedings. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  II  11,  12;  Dec.  Dig.  <&=>6;  Habeas  Cor- 
pus, Cent  Dig.  |  22;    Dec.  Dig.  «=>27.] 

On  Rehearing. 

2.  Habeas  Cokptjs  «=>32— DxTCBiaNATiON  o» 
Validity  or  Obdin ance. 

A  judgment  of  conviction  rendered  by  a 
city  recorder,  valid  on  its  face  and  not  subject 
to  collateral  attack,  is  conclusive  between  par- 
ties in  habeas  corpus  proceedings  as  to  the  va- 
lidity of  the  ordinance  for  the  violation  of  which 
defendant  was  convicted. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Gent  Dig.  {  29;    Dec.  Dig.  «s»32.] 

S.  Habeas  Coepus  «=>53  —  Petitiow  —  Mat- 

TEB8  Outside  ov  Recobd. 

A  petition  for  habeas  corpus  by  one  con- 
▼icted  of  the  violation  of  a  city  ordinance  can- 
not allege  matters  outside  of  the  record  to  show 
the  invalidity  of  the  judgment  if  it  is  regular 
on  its  face. 

[Ed.  Note. — ^Por  other  cases,  see  Habeas  Cor- 
pus, Ont  Dig.  §{  50,  60%;   Dec.  Dig.  «=>53.] 

Appeal  from  Tuscaloosa  County  Court; 
Henry  B.  Foster,  Judge. 

Habeas  corpus  by  Charlie  L,ane  to  secure 
bis  discharge  from  custody  under  a  judgment 
of  ciMivlctlon  for  the  violation  of  a  dty  ordi- 
nance. From  an  order  denying  his  petition, 
be  appeals.    Affirmed. 

Charlie  Lane  was  convicted  and  sentenced 
for  a  violation  of  the  prohibition  ordinances 
of  the  dty  of  Tuscaloosa,  and  brings  habeas 
corpus  for  his  discharge  on  the  ground  that 


be  is  Illegally  restrained  of  his  liberty  under 
a  void  sentence  and  judgment  In  that  the 
acting  recorder  was  without  authority  of 
law  to  hold  said  court  and  pronounce  the 
judgment  under  which  he  Is  serving. 

Wright  &  Fite,  of  Tuscaloosa,  for  appel- 
lant Brown  ft  Ward,  of  Tuscaloosa,  for  ap- 
pellee. 

BROWN,  J.  [1]  The  statement  of  facts  on 
which  the  case  was  disposed  of  by  the  Judge 
of  the  county  court  shows  that  Traweek,  the 
acting  city  recorder,  was  acting  by  author- 
ity of  an  appointment  made  by  the  presi- 
dent of  the  board  of  city  commissioners,  un- 
der an  ordinance  authorizing  any  one  of  the 
commissionera  to  appoint  a  temporary  re- 
corder, pending  the  election  by  the  commis- 
sion of  a  regular  recorder;  that  the  court 
presided  over  by  Traweek  was  held  at 
the  usual  time  and  place  of  holding  the  re- 
corder's court  of  the  dty  of  Tuscaloosa;  and 
that  the  proceedings  In  the  recorder's  court 
were  regular,  resulting  In  the  defendant's 
conviction  of  the  violation  of  a  dty  ordi- 
nance. It  is  insisted,  however:  (1)  That 
Traweek's  appointment  as  recorder  was  with- 
out authority  of  law,  and  therefore  the 
Judgment  of  the  recorder's  court  presided 
over  by  him  is  void  and  subject  to  collateral 
attack;  and  (2)  that  the  ordinance  under 
which  the  defendant  was  convicted  is  void, 
because  the  ordaining  clause  did  not  follow 
the  form  prescribed  by  section  1252  of  the 
Code,  which  prescribes  the  form  as  follows: 
"Be  it  ordained  by  the  dty  (or  town)  coundl 

of as  follows."    The  question  of  the 

validi<7  of  Traweek's  appointment  as  record- 
er is  one  not  necessarily  presented  In  this 
case.  The  authorities  are  practically  unani- 
mous In  holding  that,  where  there  ia  a  legal 
office  and  the  duties  of  that  office  are  ezer- 
dsed  by  a  person  under  color  of  authority, 
he  Is  a  de  fa^to  officer,  and  his  acts  are  val- 
id in  so  far  as  they  concern  the  public  or' 
third  persons  having  an  Interest  In  the  thing 
done ;  and  it  has  been  expressly  held  in  this 
state  that,  where  a  de  facto  judge  acting  un- 
der a  void  appointment  holds  a  court  at  the 
time  and  place  prescribed  by  the  statute,  the 
judgments  of  that  court  are  valid,  and  not 
subject  to  collateral  attack.  Ex  parte  State, 
ex  reL  Attorney  General,  142  Ala.  88,  38 
South.  836,  110  Am.  St  Rep.  20.  On  this  au- 
thority, we  are  bound  to  hold  that  Traweek 
was  a  de  facto  recorder,  and,  the  recorder's 
court  having  been  held  by  him  at  the  time 
and  place  provided  by  law,  the  judgment  of 
that  court  is  valid,  and  not  subject  to  collat- 
eral attack. 

The  judgment  of  the  recorder's  court,  not 
being  subject  to  collateral  attack,  Is  condu- 
slve  as  between  the  parties  thereto,  as  to 
the  validity  of  the  ordinance,  and  its  valid- 
ity cannot  be  brought  into  question  in  this 
case.     Drlnkard   v.  Oden,  150  Ala.  476,  43 
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Sontb.  B78;  Cooley  on  Constitutional  Limi- 
tations, 80,  81;  Wood  v.  Wood,  134  Ala.  657, 
33  South.  347;  Bray  t.  State,  140  Ala.  172, 
87  South.  250. 

The  order  of  the  trial  Judge  is  affirmed. 

Affirmed. 

On  Rehearing. 

[2,  S]  In  disposing  of  the  case  on  the  orig- 
inal consideration,  in  so  far  as  it  concerned 
the  right  of  the  appellant  to  attack  the  judg- 
ment of  the  recorder  on  the  ground  that  the 
ordinance  for  the  violation  of  which  he  was 
convicted  was  void,  we  were  content  to  mere- 
ly cite  the  case  of  Drinkard  v.  Oden,  160  Ala. 
477,  43  South.  578,  and  other  authorities, 
holding  that  the  Judgment  of  a  court  of  com- 
petent Jurisdiction  is  conclusive  as  between 
the  parties,  not  only  as  to  the  facts  involv- 
ed in  the  issues  litigated,  but  as  to  the  valid- 
ity of  the  law  under  which  the  proceedings 
were  conducted,  and  that  this  is  true  not- 
withstanding the  universal  holding. that  an 
unconstitutional  statute  is  not  law. 

The  case  of  Drinkard  v.  Oden,  supra,  is  a 
striking  illustration  of  this  principle.  That 
was  an  action  of  detinue  to  recover  certain 
specific  personal  property,  and  the  defendant 
in  that  case  pleaded,  as  a  bar  to  the  plaintiff's 
action,  a  proceeding  before  a  Justice  of  the 
peace  under  the  stock-law  statute  (Gen.  Acts 
1903,  p.  431),  wherein  the  defendant  had  im- 
pounded the  property  sued  for,  and  bad  it 
condemned  for  sale,  and  the  plaintiff  under- 
took to  overturn  that  defense  on  the  ground 
that  the  act  (Gen.  Acts  1903,  p.  431)  was  un- 
constitutional and  void,  and  therefore  that 
the  Justice  of  the  peace  bad  no  Jurisdiction 
to  render  the  Judgment  set  up  as  a  bar  to 
plaintiff's  action.  The  Supreme  Court,  in  dis- 
posing of  the  plaintiff's  contention  that  the 
act  under  which  the  Justice  assumed  Juris- 
diction was  unconstitutional,  and  therefore 
not  a  law  (the  same  contention  in  principle 
made  by  appellant),  said: 

"It  is  manifest  that  the  purpose  of  this  ac- 
tion is  to  assail  collaterally  the  '  proceedinea 
above  referred  to  [the  proceedings  before  the 
justice  under  the  stock-law  statute! ;  and  to 
this  end  an  assault  is  made  on  the  constitution- 
ality of  the  act  under  which  it  was  had.  'A 
judgment  or  decree  of  a  court  of  competent  ju- 
risdiction is  conclusive,  and  becomes  res  ad- 
judicata  as  to  a  subsequent  suit,  when  it  is  as- 
certained that  the  subject-matter  of  the  two 
suits  is  the  same  and  the  issues  in  the  former 
suit  were  broad  enoagrh  to  have  comprehended 
all  that  is  involved  in  the  issues  in  the  second 
suit'  *  •  •  And  this  principle  applies  as 
well  to  the  question  involving  the  validity  or  ex- 
istence of  a  statute  under  which  proceedings  are 
conducted,  or  upon  which  a  cause  of  action  is 
founded,  as  to  any  other  issue  in  the  case." 

A  copy  of  the  Judgment  of  conviction,  the 
basis  of  appellant's  complaint,  is  attached  to 
bis  petition  for  the  writ  of  habeas  corpus,  and 
is  made  a  part  of  the  return  to  the  writ.  An 
inspection  of  that  Judgment  fails  to  disclose 
any  inherent  infirmity  that  renders  it  void. 
On  the  other  hand,  it  appears  in  proper  form 


and  regular  on  its  face,  but  the  petition  un- 
dertakes to  set  up  matters  dehors  the  record 
of  the  recorder's  court  to  disclose  an  at>senoe 
of  Jurisdiction  on  the  part  of  the  recorder  to 
render  that  Judgment.  This  is  clearly  not 
permissible  on  collateral  attack.  Ex  parte 
Blzzell,  112  Ala.  210,  20  Souttu  611;  Roman 
V.  Morgan,  162  Ala.  133,  50  South.  273 ;  Black 
on  Judgments  (2d  Ed.)  {  273;  Cooley  on  Const 
Lim.  80,  81. 

The  rule  is  different  where  the  Infirmity 
that  renders  the  Judgment  void  appears  on 
the  face  of  the  proceedings.  In  such  a  case 
it  is  not  necessary  to  go  outside  of  the  record 
to  develop  the  infirmity,  and  it  can  be  pro- 
nounced "void  on  its  face,"  and  is  subject  to 
collateral  attack.  Ex  parte  Dickens,  162  Ala. 
277,  60  South.  218;  Bray  v.  State,  140  Ala. 
177,  87  South.  250;  Ex  parte  Blzzell,  112 
Ala.  210,  21  South.  371;  Sweeney  v.  OMtsch, 
161  Ala.  242,  44  South.  184. 

The  only  ground  on  which  tbe  appellant  as- 
sails the  Judgment  is,  as  stated  in  his  peti- 
tion: 

"That  the  said  P.  B.  Traweek  was  wholly 
without  power  or  authority  to  act  as  recorder; 
that  he  was  a  usurper  and  an  intruder." 

This  being  true,  the  holding  of  the  court 
which  appellant  now  concedes  to  be  sound, 
that  Traweek  was  a  de  facto  recorder,  and 
that  his  authority  to  act  could  not  be  inquir- 
ed into,  disposes  of  the  only  question  present- 
ed for  review. 

We  still  entertain  the  opinion  that  the  valid- 
ity of  the  ordinance  is  not  presented  for  con- 
sideration in  this  case,  and  that  the  court 
cannot  pass  upon  that  question  without  disre- 
garding and  trampling  down  fixed  rules  of 
law  evolved  to  sustain  the  stability  of  Judi- 
cial determination,  and  this  we  decline  to  do. 

Tbe  application  for  rehearing  most  be  ovei^ 
ruled. 

Application  overruled. 


(U  Ala.  App.  B2T) 
ALBANY  WAREHOUSE  CO.  ▼.  F.  B.  PISK 

COTTON  CO.    (No.  148.) 
(Court  of  Appeals  of  Alabama.    Nov.  26L  1914. 

On  Rehearing,  Dec.  17,  1914.) 
1.  Saus  «=»234— Tbaksfkb  or  Titlb— Law 

GOVBBNINO. 

A  Georgia  statute  (Civ.  Code  1910, 1  4126). 

providing  that  cotton  and  other  produce  therein 
specified  sold  by  planters  or  commission  mer- 
chants on  cash  sale  shall  not  be  considered  the 
property  of  the  buyer  until  fully  paid  for, 
though  delivered,  under  which  the  buyer  under 
the  conditions  specified,  obtains  no  title  and 
can  confer  none  upon  a  purchaser  in  good  faith 
for  value  and  witbout  notice,  applies  in  an  ac- 
tion in  this  state  against  a  citizen  of  this  state 
who  personally  or  through  an  agent  purchased 
cotton  in  Georgia  from  one  who  under  the  stat- 
ute mentioned  had  not  acquired  title,  and  there- 
after converted  it  by  selling  it  to  a  t>ona  fide 
purchaser,  and  he  was  liable  to  the  original  sell- 
er for  the  value  thereof,  though  under  the  com- 
mon-law rule  obtaining  in  this  state  a  sale  of 
goods  for  cash  vests  title  in  the  buyer  who  hu 
not  paid  the  purchase  price,  if  the  goods  are 
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delivered  anconditioiially  to  bim  without  fraud 
on  his  part,  as  the  public  policy  of  the  state  in 
this  respect  has  reference  to  such  property  aa 
ia  within  its  jurisdiction  and  control  and  not 
to  property  within  the  Jurisdiction  and  control 
«f  another  state. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  fS  645,  667-677,  679,  680;  Dec.  Dig.  «»=» 
284.] 

2.  Action  «=»28— Form  of  Aotiow— Waiv- 
ing Tort. 

An  action  ex  contractu  as  tor  money  had 

and  received  will  lie  for  the  value  of  property 

belonging  to  plaintiff  and  converted  into  money 

by  defendant  prior  to  suit 
[Ed.  Note.— For  other  caaes,  see  Action,  Cent 

Dig.  ti  186-216;   Dec.  Dig.  <S=>28.] 

8.    Affkai.  an  d  Ebbob  <3=»106— Decisioks  Af- 

n^LABlX  —  y  OLUNTABT     NOKSUIT  —  NKCK8- 

8ITT  or  NoNBirar. 

A  judgment  entry  which,  after  reciting  that 
demurrers  to  the  complaint  were  sustained,  far- 
ther recited  that  thereupon  plaintiff  stated  that 
by  such  ruling  it  had  become  necessary  for  him 
to  suffer  a  nonsuit  for  the  purpose  of  appealing 
from  such  ruling,  and  that  thereupon  it  was 
considered  and  was  the  judgment  of  the  court 
that  plaintiff  be  nonsuited,  and  judgment  was 
thereby  rendered  against  him,  sufficiently  show- 
ed that  a  nonsuit  was  necessitated  by  the  sus- 
taining of  the  demurrers,  within  Code  1906,  I 
3017,  providing  that  if  from  any  ruling  or  de- 
cision of  the  court  it  may  become  necessary  for 
plaintiff  to  snSer  a  nonsuit  the  facts,  point, 
rule,  or  decision  may  be  reserved  for  the  deci- 
sion of  the  Supreme  Court  by  bill  of  exceptions, 
or  appeal  on  the  record  as  in  other  cases. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  717-723;  Dec.  Dig.  «=> 
105.] 

4.  Affbal  AMD   Ebbob  ®=>105  —  DxcisiONS 

AFPEALABLB— JCDOIUCNT  OV  NONSUIT. 

Such  judgment  entry  was  sufficient  as  a 
Judgment  of  nonsuit  to  support  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  717-723;  Dec.  Dig.  «=> 
105.] 

.fi.  JUDOMKNT  «=s>32&— CoBBXOnOR  OB  AlOSD- 

mbnt. 

Where  a  motion  to  amend  the  judgment 
nunc  pro  tunc  set  out  in  full  the  entry  in  the 
form  in  which  it  was  desired  and  prayed  that 
the  original  entry  should  read  when  amended, 
and  the  court  rendered  judgment  "that  said  mo- 
tion be  granted,  and  that  said  judgment  as 
amended  be  and  is  made  the  judgment  of  this 
court"  the  judgment  entry  as  set  out  in  the 
motion  became  the  judgment  of  the  court 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  i  631 ;  Dec.  Dig.  «=>329.) 

Appeal  from  Circnlt  Court,  Montgomery 
-County;  W.  W.  Pearson,  Judge. 

Assumpsit  by  the  Albany  Warehouse  Com- 
pany against  the  F.  B.  Fisk  Cotton  Company. 
Judgment  for  defendant  on  demurrer,  and 
plaintiff  appeala    Reversed  and  remanded. 

Count  2  of  the  complaint  is  as  follows: 

Plaintiff  claims  of  the  defendant  for  that  here- 
tofore, in  the  month  of  September,  1911,  while 
the  plaintiff  was  a  commission  merchant  doing 
business  in  Albany  in  the  state  of  Georgia,  he 
■old  to  S.  H.  Tift  at  Albany,  Ga.,  11  bales  of 
cotton,  for  which  said  Tift  was  to  pay  in  cash 
Mt  the  delivery  of  said  cotton  the  sum  o^  to 
wit  $632.11.  That  although  said  cotton  was 
delivered  to  said  Tift,  and  payment  therefor  was 
to  be  made  on  delivery  of  said  cotton,  and  such 
payment  demanded,  said  Tift  failed  and  still 
ZAus  and   refuses  to  pay  therefor.     That  said 


cotton  was  delivered  by  plaintiff  for  said  Tift, 
and  on  his  instructions,  to  the  Atlantic  Com- 
press Company,  at  Albany,  6a.,  and  said  Tift 
sold  and  delivered  the  same  to  the  defendant,  in 
the  state  of  Georgia,  and  although  demand  has 
been  made  upon  said  defendant  for  payment  of 
the  amount  of  the  value  of  said  cotton  at  the 
time  it  was  sold,  together  with  the  interest 
thereon,  it  has  failed  and  refused  to  pay  the 
same.  That  at  the  time  of  said  sale,  and  at 
present  there  is  in  force  in  the  state  of  Georgia 
a  statute  which  reads  as  follows,  to  wit :  "Cot- 
ton, com,  rice,  crude  turpentine,  spirits  of 
turpentine,  rosin,  pitch,  tar,  and  other  products 
sold  by  planters  or  commission  merchants,  on 
cash  sale,  shall  not  be  considered  the  property  of 
the  buyer  until  fully  paid  for,  although  it  may 
have  t>een  delivered  to  the  buyer ;  provided,  that 
in  cases  where  the  whole  or  any  part  of  the 
property  has  been  delivered  to  ue  buyer,  the 
right  of  the  seller  to  collect  the  purchase  money 
shall  not  be  affected  by  its  sulMequent  loss  or 
destruction."  Civ.  Code  1910,  f  4126.  The 
Supreme  Court  of  Georgia  has  decided,  and  said 
decision  is  in  full  force  and  effect  still,  that  un- 
der said  Btatnte  cotton  sold  by  a  planter  or  com- 
misnon  merchant  on  cash  sale  does  not  become 
the  property  of  the  buyer  until  the  same  shall 
have  been  fully  paid  for,  although  it  may  have 
been  delivered  into  the  possession  of  the  buyer. 
This  being  so,  the  seller  may,  until  payment 
has  been  made,  assert  his  ownership  against 
the  buyer,  or  the  innocent  purchaser  obtaining 
the  cotton  from  the  latter  for  value.  That 
before  the  commencement  of  this  suit  the  de- 
fendant had  disposed  of  the  cotton. 

Ball  ft  Samford,  of  Montgomery,  for  ap- 
pellant Steiner,  Crum  ft  Weil  and  Horace 
Strlngfellow,  all  of  Montgomery,  for  ap- 
pellee. 

THOMAS,  J.  Tbe  appeal  is  on  the  record 
proper  and  seeks  to  review  the  action  of  the 
trial  court  in  sustaining  a  demurrer  to  tbe 
complaint,  as  a  result  whereof  it  became 
necessary  for  the  appellant  (plaintitr  below) 
to  take  a  nonsuit,  which  it  did  under  the 
provisions  of  section  3017  of  the  Code. 

[1]  Count  2  of  the  complaint  will  ap- 
pear In  tbe  report  of  the  case;  and,  while 
there  are  numerous  grounds  of  alleged  in- 
sufficiency stated  In  the  demurrer  filed  to  it, 
only  one  of  such  grounds  need  claim  our  at- 
tention and  consideration,  since  appellee 
seems  to  concede  the  lack  of  merit  in  all  the 
others.  This  one  goes  to  the  very  gist  of 
the  complaint,  and  raises  the  question  as  to 
whether  or  not  comity  between  states  re- 
quires or  permits  the  enforcement  in  this 
state  of  the  statute  of  the  state  of  Georgia 
that  is  pleaded  in  the  count  and  upon  whidi 
plaintiff's  right  of  action  is  therein  predicat- 
ed, it  being  insisted  by  the  demurrant  that 
It  does  not  so  require  or  permit,  because,  as 
urged,  such  statute  la  in  conflict  with  the 
rule  of  decision  and  the  public  policy  obtain- 
ing in  this  state  as  to  such  matters,  and  its 
enforcement  here  would  operate  to  the  in- 
jury of  the  defendant  as  a  citizen  of  this 
state,  in  that  it  would  impose  upon  him  a  lia- 
bility which  would  not  have  existed  had  the 
alleged  sale  occurred  in  this  state  rather 
than,  as  is  alleged  in  the  complaint,  in  the 
state  of  Georgia. 
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In  the  Code  of  1867,  as  section  1164  there- 
of, we  bad  in  this  state  a  statute  similar  to 
the  mentioned  statute  of  the  state  of  Georgia 
that  is  so  set  out  In  the  complaint  This 
statute  of  ours  was  carried  also  Into  our  Code 
of  1876  as  section  1415,  and  received  a  con- 
struction by  our  Supreme  Court  in  the  case 
of  Lehman,  Durr  &  Co.  r.  Warren  &  Bnrk,  53 
Ala.  535.  It  does  not  appear,  however,  in  any 
subsequent  Code,  and  by  its  repeal — ^it  being 
in  abrogation  of  common  law — the  common- 
law  rule  was  restored,  and  has  ever  since 
obtained  in  this  jurisdiction,  which  is  to  the 
effect  that  a  sale  of  goods,  even  for  cash,  If 
the  possession  is  delivered  unconditionally 
to  the  buyer,  without  any  fraud  on  his  part, 
vests  the  title  at  once  in  blm,  although  the 
purchase  money  is  not  paid.  Blackshear  v. 
Burke,  74  Ala.  239;  Pelham  v.  Grocery  Co., 
146  Ala.  216,  41  South.  12,  8  L.  R.  A.  (N.  S.) 
448,  119  Am.  St  Rep.  19. 

The  Georgia  statute,  as  will  be  seen  from 
It  as  copied  into  the  complaint,  provides  that 
"cotton  [and  other  produce  therein  named] 
•  •  •  sold  by  planters  and  commission 
merchants,  on  cash  sale,  shall  not  be  consid- 
ered as  the  property  of  the  buyer  until  fully 
paid  for,  although  it  may  have  been  deliv- 
ered to  the  buyer,"  etc.,  and  the  Supreme 
Court  of  Georgia,  in  construing  and  applying 
this  statute,  have  held  that  since,  under  the 
conditions  named  In  the  statute,  the  buyer 
could  acquire  no  title  to  the  property,  he 
could  not  confer  any  upon  a  purchaser  from 
him,  although  the  purchaser  bought  in  good 
faith,  for  value,  and  without  any  knowledge 
that  the  purchase  price  had  not  been  paid 
by  the  buyer  to  the  seller,  and  that  conse- 
quently the  seller  could  assert  his  title  and 
ownership  to  the  property  against  either  the 
buyer  or  the  innocent  purchaser  found  in 
possession.  Savannah  C.  P.  A.  v.  Macln- 
tyre,  92  Ga.  166,  17  S.  E.  1023. 

[2]  The  action  here,  as  will  be  seen  from 
a  reading  of  the  complaint.  Is  against  the 
defendant  as  such  a  purchaser — not,  how- 
•  ever,  in  detinue  for  the  recovery  of  the 
property,  which,  the  complaint  avers,  had 
been  disposed  of  by  defendant  before  the 
bringing  of  the  suit,  nor  in  trover  for  its 
conversion,  but  (waiving  the  tort)  ex  con- 
tractu, on  a  special  count  for  money  had 
and  received,  for  the  value  of  the  cotton  be- 
longing to  plaintifC  that  had  been  so  disposed 
.  of  by  defendant,  which  form  of  action  for 
the  wrong  complained  of  is  entirely  permis- 
sible, under  our  system  of  pleading,  when 
the  property  has  been  sold  and  converted  in- 
to money  before  the  bringing  of  the  suit 
Miller  V.  King,  67  Ala.  575;  Pike  v.  Bright, 
29  Ala.  332 ;  BetUs  v.  McNlder,  137  Ala.  588, 
34  South.  813,  97  Am.  St  Rep.  59 ;  Potts  v. 
First  Nat  Bank,  102  Ala.  286, 14  South.  663 ; 
Steiner  v.  Clisby,  103  Ala.  181, 15  South.  612 ; 
Stafford  v.  Sibley,  106  Ala.  189,  17  South. 
324. 

The  complaint  (said  count  2)  brings  plain- 
tiff's case  clearly  within  the  purview  of  the 


Georgia  statute,  as  so  construed  by  the  Su- 
preme Court  of  that  state,  in  that  it  alleges 
that  the  plaintiff  was,  at  the  time  of  the  sale, 
a  commission  merchant  in  that  state;  that 
the  cotton,  the  subject-matter  of  the  sale, 
was  at  the  time  of  the  sale  in  that  state  and 
was  sold  by  plaintiff  to  one  Tift  in  that  state, 
to  be  paid  for  on  delivery ;  that  it  was  de- 
livered to  him  Id  that  state  in  pursuance 
of  the  contract  of  sale,  but  that  without 
paying  for  it,  said  Tift  sold  and  delivered  it 
in  that  state  to  the  defendant  who  had  dis- 
posed of  it  before  the  bringing  of  the  suit  It 
is  plain,  therefore,  from  the  averments  of  the 
complaint,  that,  under  the  laws  of  the  state 
of  Georgia  (in  which  state  the  property  was 
situated,  where  its  owner  was  domiciled,  and 
where  the  defendant  went  and  purchased  and 
received  it),  the  defendant  acquired  no  title 
to  the  pr(4>erty ;  and  it  seems  to  us  it  would 
be  a  strange  comity  that  we  would  show 
our  sister  state  were  we  to  say  that  because 
the  defendant  is  a  citizen  of  Alabama,  where 
different  laws  prevail  as  to  the  purchase  and 
acquisition  of  title  to  personal  property  that 
is  within  its  jurisdiction,  these  laws  should 
follow  defendant  and  measure  his  rights 
when  he  goes  into  the  state  of  Georgia  and 
purchases  personal  property  there  that  Is 
within  and  is  subject  to  the  jurisdiction  and 
control  of  that  state.  If  the  property  had 
been  brought  or  shipped  into  this  state  by 
the  original  buyer,  Tift,  and  purchased  hwe 
by  defendant  in  good  faith  for  value,  there 
would  be  more  show  of  reason  for  contend- 
ing that  defendant's  rights  should  be  gov- 
erned by  the  laws  of  Alabama ;  but  when  be 
goes  Into  the  state  of  Georgia  and  buys  and 
receives  there  personal  property  that  is  sub- 
ject to  its  jurisdiction,  then  the  fact  that  he 
is  a  citizen  ct  Alabama,  or  that  he  subse- 
quently removes  the  property  to  this  juris- 
diction,  will  not,  under  the  rules  of  either 
comity  or  public  policy,  confer  title  when 
title  was  not  acquired  under  the  laws  of  the 
state  where  the  purchase  was  made. 

The  specific  public  policy  of  this  state,  as 
expressed  in  its  laws,  before  pointed  out, 
regulating  the  sale,  transfer,  and  acquisi- 
tion of  title  to  personal  property,  has  ref- 
erence to  such  property  as  is  within  Its  juris- 
diction and  control,  and  not  to  property  that 
is  within  the  jurisdiction  and  control  of 
another  state.  With  reference  to  the  lat- 
ter, the  public  policy  of  this  state  is  to  en- 
force the  general  rule  of  comity  existing  be- 
tween states  by  giving  operation  and  effect 
to  the  laws  of  the  state  that  had  sach  jurls- 
dietion  and  control  at  the  time  of  the  sale; 
and  if  this  course  results  in  wliat  appellee 
incorrectly  terms  "an  injury  to  a  resident 
of  this  state,"  it  is  a  legal  or  lawful  injury 
— if  such  a  self-contradictory  expression  may 
be  used — of  which  he  cannot  complain;  and 
which,  it  may  be  added,  he  voluntarily 
brought  upon  himself  by  going  into  and  snb- 
mittlng  himself,  in  the  making  of  the  par- 
chase,  to  the  laws  of  the  foreign  state*  the 
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existence  of  which  he  is  conclosivdy  pra- 
somed  to  have  known  at  the  time  of  the 
purchase,  since  at  such  time  he  was  within 
said  stata  The  rules  of  comity  with  re- 
spect to  the  sales  of  personal  property  are 
thus  succinctly  stated  in  9  Cyc.  682,  par.  3: 

"Where  the  subject  of  and  the  parties  to  a 
sale  of  personal  property  are  within  the  juris- 
diction of  another  state,  and  the  contract  of 
sale  is  made  and  executed  according  to  the  laws 
of  that  state,'  the  sale  and  the  rights  growing 
oat  of  it  must  be  tested  by  the  laws  of  the  place 
where  the  contract  of  sale  is  made,  and  no 
subsequent  removal  of  the  property  even  for 
lawful  purposes  divests  jurisdiction.  Where 
an  order  is  given  and  accepted  in  a  certain 
place  and  the  goods  there  delivered  to  the  car- 
rier for  shipment,  the  contract  is  governed  by 
the  law  of  the  place  of  shipment,  and  it  makes 
no  difference  that  they  are  not  to  be  paid  for 
until  they  arrive  in  the  state  to  which  they  are 
shipped,  nnless  the  title  is  not  to  pass  until  they 
are  received  and  paid  for.  Where  goods  are 
ordered  from  one  state  to  be  sent  from  another 
state  to  the  purchaser  *C.  O.  D.,'  there  is  a 
difference  of  opinion  as  to  where  the  sale  Is 
made.  Some  courts  hold  that  it  is  made  in  the 
state  of  the  seller  when  the  goods  are  delivered 
to  the  carrier  (citing,  among  other  cases,  Pil- 
greeu  v.  State.  71  Ala.  368) ;  and  others  that 
there  is  no  sale  untU  the  goods  arrive  at  their 
destination  and  the  price  is  collected  by  the  car- 
rier and  the  property  actually  delivered  to  the 
purchaser."    9  Cyc  682,  6S3. 

Of  course,  we  are  not  here  concerned  with 
these  latter  questions,  since  the  complaint  in 
this  case  shows  affirmatively,  as  before  point- 
ed out,  that  both  the  subject  of  the  sale  and 
the  parties  to  it  were  in  the  state  of  Georgia 
at  the  time  of  the  sale — whether  the  defend- 
ant was  there  in  person  or  by  agent  being 
immaterial — and  consequently  the  laws  of 
Georgia  must  prevail  as  to  the  propositions 
here  Involved.  Welnstein  v.  Freyer,  93  Ala. 
257,  9  South.  285,  12  L.  R.  A.  700;  Ensley 
Lumber  Co.  t.  Lewis,  121  Ala.  99^  25  South. 
729 ;  Hanover  Nat  Bank  r.  John^n.  90  Ala. 
549,  8  South.  42;  Marsh's  Adm'r  v.  ESswortb, 
37  Ala.  85 ;  Donald  &  Co.  v.  Hewitt,  33  Ala. 
634,  73  Am.  Dec.  431 ;  Newcombe  v.  Leavltt, 
22  Ala.  631;  Turner  v.  Fenner,  19  Ala.  355; 
McMahan  ▼.  Green,  12  Ala.  71,  46  Am.  Dec. 
242;  Cubbedge,  etc.,  v.  Napier,  62  Ala.  618, 
Dl'ether  v.  Ferguson  Lumber  Co.,  9  Ind.  App. 
173,  35  N.  E.  843,  36  N.  E.  765 ;  Bom  y.  Shaw, 
29  Pa.  288,  72  Am.  Dec.  633;  Lewis  v.  Mc- 
Cabe,  49  Conn.  141,  44  Am.  Rep.  217;  Weil  ▼. 
Golden,  141  Mass.  364,  6  N.  E.  229;  Marvin 
Safe  Ca  ▼.  Norton,  48  N.  J.  Law,  410,  7  Atl. 
418,  57  Am.  Rep.  566. 

In  the  first  of  the  cases  above  cited  (Weln- 
stein T.  Freyer),  which  is  directly  in  point 
and  controlling  here,  our  Supreme  Court,  in 
an  opinion  written  by  Clopton,  J.,  held  that 
the  vendor  of  personal  property  which  has 
been  sold  by  him  to  a  buyer  In  Georgia,  un- 
der a  contract  retaining  title  in  the  vendor 
until  the  payment  of  the  purchase  money, 
mii.7  recover  the  property  In  this  state  (Ala- 
bama), to  which  it  had  been  subsequently  re- 
moved from  Geoiigia  by  the  buyer  and  sold 
after  removal  to  a  purchaser  here  for  value, 
who  had  no  knowledge  of  the  retention  of 


title  by  such  original  vendor.  This  decision 
was  Itefore  the  passage  of  our  statute  (Code, 
§1  3393,  3394),  requiring  the  recording  of  con- 
ditional sales  contracts  (which,  if  It  had 
then  been  in  existence,  would  probably  have 
protected  any  person  who  purchased  the  prop- 
erty after  Its  removal  here,  unless  the  con- 
tract was  before  such  purchase  recorded 
here).  But  this  fact  in  no  wise  alters  the  de- 
cisive (Character  of  the  opinion  as  to  the  point 
here  involved,  where  the  facts  are  that  the 
subsequent  purchaser  purchased,  not  in  this 
state,  but  in  the  state  of  Georgia,  under 
whose  laws  he  acquired  no  title  by  such  pur- 
chase; for,  as  l)earlng  on  this  proposition, 
we  quote  flrom  such  opinion  as  follows: 

"The  general  rule  is  that  when  the  state  where 
a  contract  [of  sale]  is  made  is  also  the  place  of 

fierformance  and  the  situs  of  the  property,  the 
BWB  of  that  state  become  a  part  of  the  con- 
tract, and  the  sufficiency  of  its  execution,  its 
validity,  interpretation,  and  legal  effect — the 
rights  of  the  parties  to  the  contract — will  be 
governed  by  the  laws  of  that  state,  wherever  its 
enforcement  may  be  sought.  •  •  •  The  stat- 
ute of  Georgia  affirms  the  validity  of  the  reserva- 
tion of  title  as  between  the  parties  [the  original 
vendor  and  the  original  purchaser],  whether  or 
not  the  contract  is  recorded.  By  the  law  of 
that  state,  the  title  was  in  the  original  vendors 
when  Franklin  [the  original  purchaser]  brought 
the  property  into  this  state,  of  which  they  could 
not  be  divested  except  by  their  voluntary  act,  or 
due  process  of  law." 

So,  In  the  present  case,  nnder  the  laws  of 
Georgia,  as  pointed  out,  the  title  to  the  cotton 
was  still  In  the  plaintiff  at  the  time  that  the 
original  buyer,  Tift,  sold  it  to  the  defendant; 
nor  was  it  divested  by  such  latter  sale  for 
the  reason  that  such  sale,  like  the  first,  took 
place  in  and  was  governed  by  the  laws  of 
the  state  of  Georgia;  hence  the  defendant 
could  not  acquire  any  title  by  subsequently 
removing  the  property  to  this  or  to  another 
state;  and,  though  after  removal  here  he 
could,  by  a  sale  of  it  here,  confer  upon  a 
bona  fide  purchaser  a  good  title,  yet  the  de- 
fendant would  be  liable  in  trover  to  the  orig- 
inal vendor  for  a  conversion  In  so  doing,  and 
such  vendor  might,  as  here,  waive  the  tort 
and  sue  in  assumpsit  for  money  had  and  re- 
ceived. 

The  complaint  alleges  that  before  the  bring- 
ing of  the  suit  the  property  had  t>een  dis- 
posed of  by  defendant.  Whether  or  not  this 
averment  is  sufficient  to  show  that  the  prop- 
erty Iiad  been  converted  into  money  is  a 
question  not  raised  by  the  demurrer,  and  that 
need  not  be  considered. 

[3, 4]  We  find  nothing  in  any  of  the  many 
cases  dted  by  appellee  in  his  brief  which 
conflicts  with  the  view  we  entertain  that  the 
rights  of  the  parties  are  to  be  determined  by 
the  laws  of  Georgia.  Nor  do  we  think  there 
is  any  merit  In  the  contention  of  appellee,  to 
the  effect  that,  under  the  ruling  of  our  Sn- 
preme  Court  in  the  case  of  Long  t.  Holley, 
157  Ala.  514,  47  South.  655,  the  Judgment 
entry  here  fails  to  clearly  show  that  the  suf- 
ferance of  the  nonsuit  by  appellant,  from 
which  the  appeal  Is  taken,  was  necessitated, 
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as  Is  required  by  section  3017  of  the  C!ode,  by 
the  adverse  ruling  of  the  court  on  the  said 
demurrer.  The  judgment  entry,  immediately 
after  reciting  that  it  was  the  judgment  of  the 
court  that  said  -demurrers  be  sustained,  fur- 
ther recites,  which  is  a  complete  answer  to 
appellee's  contention,  that: 

"Thereupon  the  plaintiff  stated  to  the  court 
that  by  said  ruling  of  the  court,  sustaining  the 
demurrers  to  the  complaint  as  amended  and  to 
the  second  count  of  the  complaint,  it  has  become 
necessary  for  the  plaintiff  to  suffer  a  nonsuit  for 
the  purpose  of  appealing  from  said  ruling  to  the 
Court  of  Appeals ;  and  thereupon  it  is  consider- 
ed by  the  court  and  it  is  the  judgment  of  the 
court  that  the  plaintiff  and  this  cause  be  and 
the  same  is  nonsuited,  and  judgment  is  hereby 
rendered  against  plaintiff  for  all  costs  in  this 
behalf  expended,  for  which,"  etc. 

Bush  V.  Russell,  180  Ala.  693,  61  South. 
373 ;  Ex  parte  Martin,  lISO  Ala.  620,  61  South. 
905. 

The  judgment  Is  likewise  sufficient  as  a 
judgment  of  nonsuit  to  support  an  appeal. 
Wood  T.  Coman,  56  Ala.  283. 

[S]  It  appears  from  the  record  that  the 
original  judgment  was,  after  its  entry,  amend- 
ed nunc  pro  tunc  on  motion  of  appellant ;  and 
contention  is  here  made  by  appellee  that  the 
amended  entry,  from  which  we  have  just 
quoted,  never  became  the  judgment  of  the 
court  on  account  of  an  alleged  want  of  formal 
words  so  adjudging.  We  are  equally  dear 
that  this  contention  is  without  merit  The 
said  motion  to  amend  nunc  pro  tunc  set  out 
in  full  the  entry  in  the  form  in  which  It  was 
desired,  and  prayed  that  the  original  entry 
should  read,  when  amended,  and  the  court 
rendered  judgment  granting  this  motion.  In 
words  as  follows: 

"And  said  motion  is  understood  by  the  court, 
and  it  is  considered  by  the  court,  and  {(  i*  tho 
judgment  of  the  court  that  gaid  motion  t«  grant- 
ed, and  that  laid  judgment  a*  amended  («  and 
*  *  *  is  made  the  judgment  of  thii  court  in 
taid  cause,  and  to  be  entered  of  record  as  such 
judgment  as  of  date,"  etc. 

We  have  discussed  all  questions  urged. 
For  the  error  of  the  court  in  sustaining  the 
demurrer  to  count  2  of  the  complaint,  the 
judgment  Is  reversed. 

Reversed  and  remanded. 

On  Rehearing. 

The  case  of  Comer  v.  Cunningham,  77  N.  T. 
391,  33  Am.  Rep.  626,  cited  on  rehearing, 
wherein  the  Georgia  statute  mentioned  in  our 
opinion  was  under  consideration  by  the  New 
Tork  court,  has  no  application  here  by  rea- 
son of  the  diCFerence  between  the  state  of 
facts  there  and  those  here;  consequently  we 
do  not  regard  our  opinion  as  in  any  wise  In 
conflict  with  that  If  here,  as  was  the  case 
there,  the  original  purchaser  had  shipped 
the  cotton  out  of  the  state  of  Georgia  into  the 
foreign  state.  Indorsing  or  making  the  bill  of 
lading  therefor  payable  to  a  purchaser  In  the 
foreign  state  and  to  be  delivered  to  him  In 
the  foreign  state  upon  his  there  paying  the 


draft  drawn  on  him  for  the  purchase  price, 
or  h  part  of  it  that  Is  attached  to  the  bill 
of  lading,  then  clearly  the  later  purchaser,  if 
bona  fide,  would  be  protected  as  such  by 
whatever  may  be  the  laws  of  his  state,  be- 
cause the  purchase  took  place  in  his  state  and 
would  be  governed  by  Its  laws,  and  there 
would  be  no  occasion  for  the  application  of 
the  rule  of  comity  which  we  have  here  en- 
forced. 9  Gyc.  682,  par.  3.  It  -was  not  ap- 
plied or  considered  In  the  New  York  case 
cited,  and  we  think,  for  reasons  stated,  it  was 
properly  not;  but  in  that  case  the  rights  ot 
the  purchaser  were  determined,  as  they 
should  have  been,  under  the  laws  of  the  state 
of  New  Tork.  Here,  however,  the  defend- 
ant, as  shown  by  the  allegations  of  the  cona- 
plaint  goes  into  the  state  of  Georgia  and 
makes  the  purchase.  Under  the  laws  of 
Georgia,  when  he  so  purchased,  he  acquired 
no  title,  and  for  us  to  hold  that  the  plaintiff 
cannot  recover  is  to  hold  that  the  defendant 
acquired  a  title  by  removing  the  prox)erty  or 
himself  into  Alabama.  When  in  Georgia,  he 
was  diarged  with  a  knowledge  of  its  laws 
regulating  the  transfer  and  acquisition  of 
title  to  the  property  he  sought  there  to  pur- 
chase, and  it  was  his  duty,  tlierefore,  to  then 
inquire  and  ascertain  whether  the  person 
(Tift)  who  offered  to  sell  him  the  cotton  had 
paid  the  purchase  price  and  acquired  title. 
He  having  failed  so  to  do,  comity,  we  think, 
clearly  forbids  that  he  should  withdraw  liim- 
self  and  the  property  across  the  state  line 
Into  this  jurisdiction  and  then  say  to  the 
original  owner  of  the  cotton: 

"Although  it  was  your  property  in  Georgia, 
and  although  the  person  from  whom  I  went  over 
there  and  bought  it  had  no  title  and  could  not, 
under  the  laws  of  your  state,  where  I  bought  it, 
confer  any  on  me,  and  although  I  knew  of  those 
laws  and  was  therefore  under  duty  to  inquire 
and  ascertain,  before  I  purchased,  as  to  whether 
the  person  from  whom  I  bought  had  acquired 
title  by  paring  to  you  the  purchase  price,  and 
although,  therefore,  as  a  matter  of  law,  I  knew 
be  had  not  paid  the  purchase  price  and  bad  not 
acquired  title,  yet  I  have  since  then  removed 
myself  and  the  property  into  Alabama  and  have, 
by  reason  of  its  laws  governing  similar  transac- 
tions, if  they  had  taken  place  here,  thereby  di- 
vested you  of  your  title  to  the  property  and 
relieved  myself  of  any  liability  for  its  conver- 
sion." 

We  find  no  reason  for  departing  from  onr 
former  holding  as  expressed  In  the  original 
opinion,  and  the  application  for  rehearing  la 
consequently  overruled. 


(U  AU.  App.  143) 

HICEBT  T.  STATE.    (Na  825.) 
(Court  of  Appeals  of  Alabama.    Feb.  2,  191S.) 

1.  BuBOLABT    «S9  42— PaosBounoif  —  Panca 

Facib  Case. 

Proof  that  accused  sold  a  ham  recently 
stolen  from  the  smokehouse  of  the  prosecutinjc 
witness  makes  out  a  prima  fade  ease  of  bur- 
glary. 

[Ed.   Note.— For  other   eagea,  see  BnrxlarT. 
C^ent  Dig.  {}  80,  104-107;  Dec.  Dig.  «=>42J 
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a.  Witnesses  «=>337— Bxamiwatioh— CBoea- 

BXAUINATION. 

In  a  prosecution  for  bun^lary,  whei«  accus- 
ed, in  explaining  his  possession  of  the  alleged 
stolen  ham  which  he  sold  to  a  merchant,  testi- 
fied that  it  was  one  of  four  hams  which  he  had 
cored  himself  and  that  he  had  sold  two  of  the 
others  to  another  merchant  the  state  may,  to  im- 
peach him,  show  that  the  two  hams,  referred  to, 
were  also  stolen;  for,  while  the  state  could  not 
impeach  accused  by  proof  of  the  falsity  of  state- 
ments as  to  Immaterial  matters  drawn  out  by 
itself  on  cross-examination.  It  was  entitled  to 
impeach  him  as  it  might  any  other  witness  by 

Sroof  of  the  falsity  of  statements  made  on  his 
irect  examination. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  U  1113, 1129-1132, 1140-1142. 1146- 
1148;   Dec.  Dig.  <S=>337.] 
8.  Cbiminai.    Law    <8=»711  —  Tbiai  —  Abott- 
ICENT  OF  Counsel. 

In  a  simple  case  it  was  not  an  abuse  of 
discretion  for'  the  court  to  limit  counsels'  araru- 
ment  to  35  minutes  a  side. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1657;    Dec.  Dig.  «=»711.] 

Appeal  from  Clay  County  Court;  B.  3. 
Garrison,  Judge. 

Elbert  Hlckey  was  convicted  of  burglaiT> 
aud  he  appeals.     Affirmed. 

Lackey  &  Ilowland,  of  Ashland,  for  ap- 
pellant W.  L.  Martin,  Atty.  Sen.,  and  T. 
H.  Seay,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  3.  [1]  The  appellant  was 
charged  witti  and  conyicted  of  burglary.  It 
appeared  from  the  state's  evidence  that  the 
smokehouse  of  one  Williams  had  been  brok- 
en into,  and  that  from  it  had  been  stolen, 
among  other  things,  one  home-cured  ham ; 
that  Immediately  thereafter  Williams  com- 
menced a  search  for  the  stolen  property  and 
found  that  a  ham  corresponding  in  certain 
peculiarities  and  distinguishing  features 
with  his,  and  which  he  and  other  witnesses 
identified  as  his,  and  which  was  Introduced 
In  evidence,  had  been  sold  by  the  defendant 
to  a  merchant  in  the  nearby  town  of  Good- 
water,  who  surrendered  it  to  Williams,  and 
who  testified  at  the  trial  that  it  had  been 
sold  to  him  by  defendant  shortly  after  the 
alleged  burglary.  This  made  out  a  prima 
fade  case  for  the  state ;  since,  If  the  Jury 
believed  beyond  a  reasonable  doubt  that  the 
bam  that  was  sold  by  defendant  was  the 
bam  that  had  been  recently  stolen,  as  the 
state's  evidence  tended,  as  seen,  to  show, 
they  would  be  authorized  In  finding  defend- 
ant guilty,  unless  he  offered  satisfactory  ex- 
planation of  bis  possession.  1  Mayf.  Dig. 
582,  i  36. 

[2]  The  evidence  for  defendant  tended, 
bowever,  to  dispute  one  of  the  predicates 
upon  which  the  state's  prima  fade  case  was 
rested  and  to  show  that  the  ham  In  evidence, 
and  which  he  (defendant)  admittedly  sold  to 
the  Mentioned  merchant  at  Goodwater,  was 
not  the  stolen  ham,  but  a  ham  whidi  belong- 
ed to  defendant  himself  and  which  he  had 
saved  or  cured  from  hogs  that  be  had  raised. 
He  and  his  witnesses  further  testified,  at  the 


instance  of  his  own  counsel,  that  he  had 
saved  or  cured,  not  only  the  ham  In  question, 
but  three  others  at  the  same  time,  and  that 
he  had  disposed  of  all  four  of  them — one 
to  the  merchant  at  Goodwater,  as  shown,  two 
to  a  certain  named  merchant  at  Ashland, 
and  that  he  (defendant)  had  eaten  the  re- 
maining one. 

In  rebuttal,  the  state  was  permitted  to 
show,  over  the  objection  of  defendant,  and 
solely  for  the  purpose  of  Impeaching  him, 
that  the  two  hams  which  he  swore  that  he 
sold  to  the  merchant  at  Ashland  were  not, 
as  he  had  sworn,  hams  that  had  been  saved 
or  cured  by  him,  but  were  hams  that  had 
also  been  stolen  from  the  .smokehouse  of  an- 
other party  in  that  community.  The  defend- 
ant insists  that  the  court  was  In  error  in 
admitting  this  Impeaching  testimony,  be- 
cause It  related  to  a  matter  that  was  entirely 
immaterial  to  the  Issue  on  trial  and  Involved 
proof  of  another  and  different  crime  from 
that  under  investigation. 

If  the  state  had  Itself  drawn  out  on  cross- 
examination  of  defendant  these  Immaterial 
facts,  then  it  is  clear  that  the  law  would 
have  forbidden  it  from  offering  any  evidence 
contradicting  the  statement  of  the  defend- 
ant as  to  those  facts  (Crawford  t.  State,  112 
Ala.  19,  21  South.  214) ;  but  where,  as  here, 
the  defendant  himself,  by  his  own  evidence, 
brought  out  those  facts,  with  the  view  and 
for  the  evident  purpose  of  corroborating  his 
testimony  on  the  real  issue,  he  is  in  no  posi- 
tion to  complain  that  the  state  was  permitted 
to  afterwards  contradict  and  rebut  the  evi- 
dence of  those  facts.  Dozler  v.  Joyce,  8 
Port  303;  BarUett  v.  State,  7  Ala.  An). 
87,  60  South.  858;  Wall  v.  State.  2  AU. 
App.  170,  56  South.  67. 

The  rule  on  the  subject,  as  obtaining  in 
this  state,  is  that  a  witness,  even  though  he 
Is  a  party  to  the  action,  or  the  defendant  in 
a  criminal  prosecution,  cannot  be  contra- 
dicted for  the  purpose  of  Impeachment  as  to 
collateral,  irrelevant  or  Immaterial  matters, 
when  drawn  out  on  cross-examination  by  the 
opposing  party,  but  that  he  may  be  contra- 
dicted for  the  purpose  of  impeachment  even 
as  to  such  facts,  when  they  are  drawn  out  on 
his  direct  examination;  since  in  the  latter 
case  he  voluntarily  opens  the  door  to  the 
illegal  evidence  and  invites  his  adversary  In. 
Authorities,  supra;  Crawford  v.  State,  112 
Ala.  19,  21  South.  214;  Dozler  v.  Joyce,  8 
Port  303 ;  40  Cyc.  2769. 

[S]  Complaint  is  made  of  the  action  of  the 
court  in  limiting  the  argument  of  counsel  on 
either  side  to  35  minutes.  This  was  a  mat- 
ter resting  within  the  sound  discretion  of 
the  trial  court  and  will  not  be  reviewed  un- 
less shown  to  have  been  abused.  It  does  not 
so  appear  in  this  case,  where  the  facts  were 
few  and  simple  and  the  law  plain  and  famil- 
iar, and  where  the  only  material  Issue  was: 

"Whose  ham  was  it  that  the  defendant  sold 
the    merchant    at    Goodwatei^-defendant**    or 
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prosecutor's?"  Teldell  t.  State.  100  Ala.  26,  14 
South.  570.  46  Am.  St  R«p.  20. 

We  bave  discussed  all  questions  nrged  In 
brief.  We  find  no  error  after  an  examina- 
tion of  the  entire  record,  and  the  judgment 
appealed  from  Is  consequently  affirmed. 

Affirmed. 

(12  Ala.  App.  (32) 

STATE  ex  rel.  CITY  OP  BIRMINGHAM  t. 
FORT,  Judge.    (No.  847.) 

(Court  of  Appeals  of  Alabama.     Feb.  9,  1915.) 

Cbiminai.  Law  «s>260  —  Appeal  fbom  Re- 
OOKDBB'B  Court  —  Fosfeitubb  or  Bond  — 
RiORT  TO  Absest  Defendant. 

Under  Code  1907,  H  62S4,  6287,  authoriz- 
ing issuance  of  alias  and  pluries  writs  of  arrest 
for  defendant  in  criminal  cases  after  any  for- 
feiture taken,  and  in  riew  of  Code  1907,  f  1217, 
making  the  trial  of  a  case  on  appeal  &om  a 
conviction  in  recorder's  court  de  novo,  and  sec- 
tion 1218,  authorizing  default  to  be  taken 
against  sureties  on  the  appeal  bond  as  in  crim- 
inial  cases,  and  section  1451,  providing  that 
rules  of  law  regulating  the  trial  of  criminal 
cases  appeal  from  justices  of  the  peace  courts 
shall  govern  in  trial  of  appeals  from  recorder's 
court,  and  Code  1907,  |§  6354-6S60,  authorizing 
the  criminal  court  to  enter  up  forfeiture  pro- 
ceedings as  in  criminal  cases,  and  Code,  §  6354, 
making  it  the  essence  of  all  undertakings  of 
bail  in  criminal  cases  that  the  presence  of  de- 
fendant in  court  be  obtained,  the  criminal  court 
of  Birmingham,  on  appeal  from  a  conviction  for 
violation  of  an  ordinance  in  recorder's  court 
after  final  forfeiture  has  been  taken  on  the  bond 
for  default  of  defendant,  has  power  to  award 
an  alias  or  a  pluries  writ  to  secure  the  presence 
of  defendant,  and  hence  mandamus  and  proce- 
dendo will  not  lie  to  send  the  judgment  back  to 
recorder's  court  for  enforcement 

[Eid.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  567-609;  Dec.  Dig.  «=» 
260.] 

Mandamus  proceedings  by  the  State,  on 
the  relation  of  the  City  of  Birmingham, 
against  W.  B.  Fort,  Judge,  etc.  Mandamus 
denied. 

Romalne  Boyd  and  J.  P.  Mudd,  both  of 
Birmingham,  for  appellant  R.  D.  Coffman, 
of  Birmingham,  for  appellee. 

PWT.HAM,  P.  J.  A  municipal  corporation, 
the  city  of  Birmingham,  seeks  by  mandamus 
proceedings  to  compel  the  judge  of  the  crim- 
inal court  of  Jefferson  county  to  dismiss  a 
case  pending  on  appeal  in  that  court  from  a 
judgment  of  conviction  rendered  In  the  re- 
corder's court  of  the  municipality  against  a 
defendant  charged  with  the  violation  of  one 
of  the  ordinances  of  said  city,  and  to  order  a 
procedendo  to  the  recorder's  court  requiring 
that  bourt  to  enforce  the  judgment  there 
rendered,  because  the  defendant  bad  not 
prosecuted  his  appeal,  but  bad  made  default 
and  allowed  a  forfeiture  to  be  taken  against 
blm  and  his  bondsmen  In  criminal  court. 
The  petitioner  shows  in  its  petition  that  one 
Ed  York  was  tried  and  convicted  in  the  re- 
corder's court  of  the  city  of  Birmingham,  and 
perfected  an  appeal  to  the  criminal  court  of 
Jefferson  county;    that  he  failed  to  appear 


and  prosecute  the  appeal,  and  in  conseqamce 
of  this  default  a  conditional  forfeiture  was 
taken  against  the  defendant  and  bis  bonds- 
men, with  the  usual  notice  that  nnless  the 
defendant  appeared  at  the  next  term  of  tba 
court  it  would  be  made  final.  The  defendant 
appeared  at  the  next  term,  offered  no  excuse 
why  the  forfeiture  should  not  be  made  final, 
but  consented  that  that  course  be  taken. 
Whereupon,  the  forfeiture  having  been  made 
final,  the  petitioner  filed  a  motion  in  tbe 
criminal  court  asking  that  the  case  be  dis- 
missed out  of  that  court  and  aji  order  of 
procedendo  be  directed  by  the  court  to  tbe 
recorder's  court  commanding  It  to  enforce 
the  Judgment  theretofore  rendered  by  it, 
from  which  the  defendant  had  perfected  an 
appeal  by  giving  an  appeal  bond  under  the 
statute  providing  for  appeals  from  that  court 
to  the  criminal  court  of  Jefferson  county. 
The  court  refused  to  dismiss  the  appeal  ont 
of  the  criminal  court  and  grant  the  order  for 
a  procedendo  to  the  recorder's  court,  and  tbe 
petitioner  brings  this  mandamus  proceeding 
to  compel  that  action. 

The  right  of  appeal  in  such  matters  is 
purely  statutory  and  regulated  by  the  provi- 
sions of  the  statutes  relating  thereto. 
Brighton  v.  Miles,  153  Ala.  673,  45  Soutli. 
160.  Looking  to  the  enactments  germane  to 
the  proposition,  it  will  be  found  that  in  that 
compilation  of  laws  embraced  in  chapter  32 
of  the  Political  Code  of  1907  and  commonly 
referred  to  as  the  Municipal  Code,  it  is  pro- 
vided in  article  14  that  appeals  of  this  kind 
from  the  recorder's  court  shall  be  tried  de 
novo  In  the  court  to  which  the  appeal  Is  tak- 
en (Code,  {  1217),  and  that  If  the  defendant 
falls  to  appear,  but  makes  default,  the  court 
shall  enter  up  a  judgment  of  forfeiture  on 
the  appeal  bond  against  the  defendant  and 
his  sureties  "as  is  authorized  or  provided  by 
law  In  criminal  cases"  (Code,  {  1218).  It  Is 
also  provided  by  section  1451  that  the  roles 
of  law  regulating  the  trial  of  criminal  cases 
appealed  from  Justice  of  the  peace  courts 
shall  govern  on  the  trial  of  appeals  from  re- 
corder's courts. 

While  the  appeal  bond  or  undertaking  by 
which  the  judgment  of  the  recorder's  court 
was  vacated  and  tbe  appeal  perfected  was  In 
the  nature  of  civil  contract  to  which  the  stat- 
utory provisions  of  the  criminal  law  author- 
izing the  surrender  of  principals  In  criminal 
cases  do  not  apply  (House  v.  Anniston,  6  Ala. 
App.  357,  59  South.  686),  the  proceedings  had 
upon  a  forfeiture  being  taken  In  case  of  de- 
fault are  specifically  authorized  to  be  tbe 
same  in  cases  of  appeal  from  recorder's 
courts  as  provided  by  law  for  forf^ture  pro- 
ceedings In  criminal  cases  (Code,  1 1218).  To 
quote  from  a  recent  opinion  of  the  Supreme 
Court: 

"In  section  1218,  it  is  provided  that  in  case 
of  default  in  appearing,  on  such  appeal,  forfei- 
ture on  the  bond  shall  be  entered  up  'as  is  au- 
thorized or  provided  by  law  in  criminal  casea^' 
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■which  prorision  would  be  nnneceasary  If  It  were 
already  a  criminal  case  under  the  law<  of  the 
state."  State  ex  rel.  City  of  Birmingham  t. 
Fort,  164,  Ala.  578,  681,  51  South.  317,  3ia 

The  duty  and  authority  of  the  court  In  en- 
tering up  forfeiture  proceedings  In  criminal 
proceedings  aside  from  the  inherent  power 
reposed  in  all  courts  In  such  matters  is 
clearly  defined  by  statute  (article  6  of  the 
Criminal  Code),  and  as  the  essence  of  all 
undertakings  of  bail  in  criminal  cases  at 
common  law,  as  well  as  by  statutory  declara- 
tion in  this  state  (Code,  {  6354),  is  to  obtain 
the  presence  of  the  defendant  In  court,  we 
doQbt  not  the  Inherent  power,  yea,  the  dnty 
of  the  court  In  the  exercise  of  its  inherent 
power  in  a  case  where  the  defendant  failed 
to  appear  and  made  default  would  require, 
not  that  it  dismiss  the  case  and  enter  an 
order  to  the  court  from  which  the  defendant 
had  appealed  his  case  and  thereby  complete- 
ly put  to  an  end  the  further  Jurisdiction  of 
that  court  over  the  case  the  same  as  If  it  had 
never  existed  (House  v.  Annlston,  supra,  and 
autjiorlties  there  cited),  but  that  the  court 
retain  Jurisdiction  and  control  over  the  case 
and  order  an  alias  or  plurles  writ  for  the 
arrest  of  the  defendant  after  taking  the  for- 
feiture. Certainly,  when  the  defendant  was, 
as  is  shown  to  luiTe  been  the  case  here.  In 
tbe  actual  presence  of  the  court,  the  court 
was  clothed  with  the  Inherent  authority  to 
order  his  arrest  after  taking  forfeiture 
against  him.  But,  however  that  may  be,  the 
court  is  not  thrown  upon  its  inherent  powers 
for  its  authority  under  the  circumstances  of 
tmeb  a  condition,  for  there  is  a  statutory  pro- 
vision authorizing  the  issuance  of  alias  and 
plurles  writs  of  arrest  for  defendants  In 
criminal  cases  after  any  forfeiture  taken, 
even  without  a  formal  order  of  the  court. 
Code,  il  6284,  6287.  See,  also,  sections  1461, 
6744,  and  6728,  which,  construed  together, 
would  also  seem  to  authorize  issuance  of  a 
writ  of  arrest  la  a  case  like  thia  after  for- 
feiture taken. 

The  cases  cited  by  counsel  stating  rules 
applicable  to  the  dismissal  of  appeals  by  a 
reviewing  court  where  the  trial  is  not  de 
novo  are  not  in  point  and  have  no  applica- 
tion to  the  dismissal  of  cases  by  a  trial  court 
charged  with  the  duty  of  trying  the  case  de 
novo. 

From  what  we  have  said,  it  follows  that 
we  are  of  the  opinion  that  the  issuance  of 
the  writ  of  mandamus  Is  not  authorized  and 
win  be  denied. 

Mandamus  doiled. 


(12  Ala.  App.  M) 

McWILLIAMS  V.  STATE.    (No.  752.) 

(Court  of  Appeals  of  Alabama.    Jan.  21,  1915.) 

1.    iNDICTlfKNT     AND     INFOBMATIOK     9=9l89— 

Offenses  Included  in  Indictment. 

Where,  on  a  trial  under  an  indictment 
charging  murder  in  the  first  degree,  tbe  evi- 
dence showed  that  accused  shot  a  third  person, 


but  there  was  no  evidence  that  the  latter  died 
in  consequence  of  the  wounds  inflicted,  accused 
could  be  convicted  of  assault  with  intent  to 
murder,  for  that  offense  was  included  in  the 
offense  charged,  within  Code  1907,  $  7315,  au- 
thorizing the  conviction  of  one  of  an  offense 
necessarily  included  in  the  offense  charged  in 
the  indictment. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {(  682-595;  Dec. 
Dig.   «=»189.] 

2.  Homicide    ^3»187  —  Sxu-Defense  —  Evi- 
dence—Admissibiutt. 

Where  accused  on  trial  for  murder  in  the 
first  degree  relied  on  self-defense,  a  photograph 
of  decedent  taken  some  time  before  tbe  diffi- 
culty showing  him  with  a  drawn  pistol  was 
properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
(Dent  Dig.  {«  390,  890%;    Dec.  Dig.  «=>187.] 

3.  Homicide  ^=»300— AfiSAULT  with  Intent 

TO   MUBDBB— SKLF-DKFENaE. 

An  instruction  on  self-defense  which  ig- 
nores the  element  of  retreat,  necessary  to  the 
defense  of  one  seeking  to  excuse  a  homicide  or 
an  attempt  to  commit  one,  is  properly  refused. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  H  614,  616-620,  622-630;  Dec.  Dig. 
«=s>300.] 

4.  ABaAui.T  AND   Battebt    «=>67— CitiMinAL 
Bkbponbibiutt-:Self-Defen8Z. 

The  defense  of  self-defense  to  an  assault 

and  battery  is  not  complete,  though  accused  did 

not  provoke  the  difficulty,  if  he  fought  willingly. 

[Ed.  Note. — For  other  casee.  see  Assault  and 

Battery,  Cent  Dig.  {  125;    Dec.  Dig.  «s>67.] 

6.  Homicide  «=>300  —  SEM-DBnsNBE  —  In- 

8TBU0TI0N8. 

An  instruction  on  self-defense  which  fails 
to  hypothesize  accused's  freedom  from  fault  in 
bringing  on  the  difficalty  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  (§  614,  616-^20,  622-630;  Dec 
Dig.  «=.500.T 

6.  Cbiminai,  Law  «=s>811  —  iNSiBUcnoNB — 
Giving  Undue  Pbominence  to  Evidence. 
A  requested  instruction  which  singles  out, 
and  gives  undue  prominence  to,  part  of  the  evi- 
dence, and  predicates  an  acqoittal  on  a  con- 
sideration of  the  isolated  fact  singled  out,  is 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1787,  1969-1972 ;  Dec  Dig. 
<Ss>811.] 

Appeal  from  Criminal  (Tourt,  Jefferson 
County ;   William  B.  Fort,  Judge. 

Tom  McWilliams  was  convicted  of  assault 
with  intent  to  murder,  and  be  appeals.  Af- 
firmed. 

The  indictment  charged  that  defendant  un- 
lawfully and  with  malice  aforetbonght  killed 
Robert  C.  De  Wees  by  shooting  him  with  a 
pistoL  The  tendency  of  the  state's  evidence 
was  to  show  that  defendant  shot  De  Wees 
with  a  pistol,  but  It  does  not  appear  from  the 
evidence  that  De  Wees  Is  dead,  or  that,  If 
dead,  he  died  from  the  wounds  Inflicted,  al- 
though  It  was  shown  that  be  was  shot  in 
several  places;  tbe  wounds  being  made  in 
various  parts  of  tbe  body.  After  the  evi- 
dence for  the  state  was  closed  defendant's 
counsel  moved  to  exclude  aU  the  testimony 
offered  by  tbe  state  on  the  ground  that  the 
corpus  delicti  had  not  been  proven,  in  that 
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the  state  bad  .foiled  to  prove  the  death  of  De 
Wees.  The  state  admitted  failure  to  prove 
death,  and  the  court  sustained  defendant's 
motion  as  to  marder  or  manslaughter  In  ei- 
ther degree,  but  overmled  the  motion  as  to 
assault  with  Intent  to  murder,  and  as  to  as- 
sault with  a  pistol,  and  to  this  ruling  defend- 
ant excepted.  The  defendant's  evidence  tend- 
ed to  show  self-defense.  The  following  charg- 
es were  refused  defendant: 

(25)  If  you  have  a  reasonable  doubt  of  the 
guilt  of  defendant  of  any  offense  or  of  any 
grade  of  any  offense  charged  or  included  in 
this  case,  then  I  charge  you  that  you  must  find 
defendant  not  guilty  in  this  case  of  any  offense 
charged  in  the  indictment. 

(26)  If  yon  believe  from  the  evidence  that 
the  purpose  of  defendant  in  returning  to  the 
barber  shop  the  night  after  he  had  left  his 
coat  and  hat  there  was  to  get  his  hat  and  coat, 
and  not  for  the  purpose  of  bringing  on  or  en- 
gaging In  a  difficulty  with  De  Wees,  then  the 
tact  of  his  return  to  the  barber  shop  was  not 
an  unlawful  act  on  his  part  from  which  you 
can  Infer  guilt  on  the  part  of  defendant,  and 
yon  cannot  convict  him. 

The  opinion  su£ScientIy  Indicates  the  In- 
firmities in  the  other  charges  named. 

Bowman  &  Vaugban  and  S.  J.  Stlgglna,  all 
of  Birmingham,  for  appellant  R.  C.  Brlck- 
ell,  Atty.  Gen.,  and  W.  h.  Martin,  Asst  Atty. 
Gen.,  for  tbe  State; 

PEIiHAM,  P.  J.  No  brief  has  been  filed  on 
behalf  of  the  defendant  going  to  tbe  merits 
of  any  question  presented  by  the  transcript, 
but  tbe  main  proposition  which  seems  to  have 
been  Insisted  upon  by  tbe  defendant  In  the 
trial  court,  and  which  Is  presented  for  re- 
view on  the  record  in  several  forms,  goes  to 
tbe  ruling  of  tbe  trial  court  that  it  was  with- 
in the  province  of  the  Jury  to  find  the  de- 
fendant guilty  of  an  assault  with  Intent  to 
murder,  or  an  assault  and  battery,  although 
the  Indictment  against  him  and  upon  which 
he  was  being  tried  charged  murder  in  tbe 
first  degree. 

[1]  Tbe  lesser  charge  was  Included  In  the 
greater,  and,  although  It  might  be  true  that, 
where  tbe  uncontradicted  evidence  shows  a 
bomidde  to  have  been  the  result  of  the  blow 
■truck  or  wound  inflicted,  the  lesser  would  be 
merged  in  the  greater,  yet,  in  a  case  like  this, 
where  the  evidence  failed  to  show  that  death 
resulted  from  tbe  pistol  shot  wound  Inflicted 
by  tbe  defendant  on  tbe  person  alleged  to 
have  been  slain,  and  the  court  instructed  the 
Jury  at  tbe  request  of  the  defendant  that 
they  could  not  find  the  defendant  guilty  of 
any  degree  of  unlawful  homicide,  there  can 
be  no  question  of  a  merger,  and,  if  the  evi- 
dence, as  in  this  case,  is  sufficient  to  support 
a  flndlng  of  guilt  of  felonious  assault,  then 
the  indictment,  including  the  lesser  offense, 
would  authorize  a  conviction  of  assault  with 
intent  to  murder.  On  a  similar  principle.  It 
has  been  held  that  a  conviction  for  assault 
and  battery  may  be  bad  under  an  Indictment 
for  rape  (Richardson's  Case,  54  Ala.  158); 
for,  although  there  are  no  degrees  of  the  of- 


fense charged,  yet  included  In  It  Is  the  lesser 
charge  of  assault  or  assault  and  battery 
(Hutto  V.  State.  169  Ala.  19,  63  South.  809). 
Under  the  statute  (Code,  {  7315),  a  defendant 
may  be  found  guilty  of  any  otFense  necessari- 
ly included  in  that  which  is  charged,  whether 
it  be  a  felony  or  a  misdemeanor.  Sankey  r. 
State,  128  Ala.  51,  29  South.  578. 

[2]  The  photograph  of  the  person  alleged 
to  have  been  slain,  taken  some  time  before 
tbe  difficulty  in  question,  showing  him  wltb 
a  drawn  pistol,  that  was  offered  in  evidence 
by  the  defendant,  could  have  had  no  legiti- 
mate tendency  to  prove  or  disprove  any  issue 
before  the  court,  and  the  court  properly  sus- 
tained tbe  solidttnr'B  objection  to  Its  intro- 
duction In  evidence.  Other  rulings  of  the 
court  on  tbe  evidence  are  manifestly  without 
error  and  require  no  particular  mention  or 
discussion. 

The  general  charge  requested  by  tbe  de- 
fendant was  properly  refused,  and  tbe  ques- 
tion of  the  defendant's  guilt  of  an  assault 
with  a  weapon,  or  assault  with  Intent  to  mur- 
der, submitted  to  tbe  Jury  on  the  evidence, 
which  was  ample  to  support  a  conviction  ot 
the  offense  for  which  he  was  convicted. 

Charge  13  requested  by  the  defendant  in 
writing  was  covered  by  written  charge  12 
given  at  his  request 

[S,  4]  Tbe  evidence  without  conflict  shows 
that  the  defendant  shot  and  Inflicted  serious 
bodily  harm  on  tbe  person  alleged  in  the  in- 
dictment to  have  been  slain,  and,  if  tbe  evi- 
dence fell  short  of  showing  death  as  a  result 
of  the  wound,  there  was  an  abundance  of 
evidence  to  support  a  finding  that  tbe  act 
was  committed  In  an  attempt  to  commit  mur- 
der with  an  Intent  to  do  so.  Tbe  rellanos 
of  the  defendant  was  based  on  showing  that 
he  acted  In  self-defense.  Refused  charges 
14,  18,  19,  and  27  each  ignore  the  indispensa- 
ble element  of  retreat  necessary  to  the  de- 
fense of  one  who  would  seek  to  excuse  a 
homldde  or  an  attempt  to  commit  one.  As 
applied  to  a  nonfelonlous  assault  these  charg- 
es, under  tbe  evidence  of  this  case,  are  ab- 
stract, and  bad  In  falling  to  negative  tbat  the 
defendant  fought  willingly  at  the  inception 
of  the  difficulty.  The  defense  in  an  assault 
and  battery  case  would  not  be  complete,  al- 
though the  defendant  did  not  provoke  the 
difficulty,  if  he  fought  willingly.  Howell  v. 
State,  79  Ala.  288;  Harris  ▼.  State,  123  Ala. 
69,  26  South.  616. 

[S]  Charge  16  falls  to  hypothesize  defend- 
ant's freedom  from  fault  in  bringing  on  tbe 
difficulty.  GUmore  v.  State,  126  Ala.  38,  28 
South.  595;  Rose  t.  State,  144  Ala.  114,  42 
South.  21.     Besides,  it  is  otherwise  faulty. 

Charge  25  is  patently  bad.  Under  its  In- 
struction, if  the  Jury  did  not  believe  the  de- 
fendant guilty  of  murder  in  tbe  second  de- 
gree, or  manslaughter,  they  could  not  find 
him  guilty  of  an  assault  with  intait  to  mur- 
der. 

[61  Charge  26  singles  out  and  gives  undue 
prominence  to,  a  part  of  tbe  evidence  and 
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predicates  an  acquittal  on  a  consideration  of 
tbe  Isolated  fact  singled  oat 

From  what  has  been  said,  it  will  appear 
without  farther  discussion  that  there  was  no 
error  committed  In  the  refusal  of  the  other 
written  charges  set  out  In  the  bill  of  excep- 
tions as  refused  to  the  defendant 

We  find  no  error  in  the  record,  and  the 
judgment  appealed  from  will  be  affirmed. 

Affirmed. 


(12  Ala.  App.  IM) 

POSOT  T.  STATE.    (No.  26&) 

(Gonrt  of  Appeals  of  Alabama.    Feb.  4,  1915.) 

1.  XUiLXOADs     «s»266— Offenses  —  Indiot- 

MXHT. 

Under  Code  1907,  |  7675,  an  indictment, 
charring  that  defendant  wantonly  and  mali- 
cioudy  threw  or  cast  a  bottle,  calculated  to  pro- 
duce death  or  great  bodily  barm,  into  a  locomo- 
tive  or  passenger  train  of  a  rauroad,  in  or  on 
which  locomotiTe  there  was  a  human  being,  was 
•nfficient 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  77S-788:   Dec.  Dig.  «=»266.1 

2.  Cbihinal  Law  4s>1167— Haucuess  Ebbob 
— Ruling  on  Puadino. 

Error,  if  any,  in  overruling  a  demurrer  to 
certain  counts  was  without  injury,  where  the 
defendant  was  conTlcted  upon  another  sufficient 
count 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  SlOl.  310a-3106:  Dec.  Dig. 
«=>1167.] 

3.  Cbihinal  Law   4=9419,  420— Etidknob— 
Heabsat. 

In  a  prosecution  for  maliciously  throwing 
a  missile  at  a  locomotiTe  or  passenger  train, 
striking  the  engineer,  evidence  that  the  nexro 
fireman  had  a  rock  and  said  it  was  what  the 
engineer  was  hit  with,  not  made  in  the  presence 
of  the  engineer,  or  under  oath,  was  hearsay,  and 
incompetent  to  show  that  the  engineer  was  in 
fact  hit  with  tbe  rock. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  973-983;  Dee.  Dig.  «=> 
419,  420.1 

4.  Witnesses  «=>398— Ucpeachicent. 

Such  testimony  was  inadmissible  to  im- 
peach the  fireman  as  he  bad  not  then  and  was 
not  afterwards  introduced  as  a  witness  for  the 
state. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1267,  1274,  1276;  Dec  Dig.  «=> 
398.] 

6.  Cbiminal  Law  «s>1170%— Habklesb  Eb- 
bob. 

Exclnsion  of  impeaching  evidence  is  not 
ground  for  reversal,  where  the  witness  sought 
to  be  impeached  is  impeached  by  his  own  testi- 
mony. 

[E^d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  8129-3135:  Dec.  Dig.  «=> 
1170%.} 

Appeal  from  Circuit  Court  Cleburne  Coun- 
ty; Hugh  D.  MerrUl,  Judge. 

Tom  Posey  was  convicted  of  throwing  mis- 
siles at  a  train,  and  he  appeals.    Affirmed. 

Omlttiiig  formal  charging  part  the  said 
count  is  as  follows: 

Tom  Posey  wantonly  or  malidonsly  threw 
or  cast  a  bottle,  calculated  to  produce  death 
or  great  bodily  harm,  into  a  locomotive  or  a 
passenger  train  of  a  railroad  train  of  the  Sea- 


board Air  Line  Railway,  a  railroad,  in  or  on 
which  locomotive  there  was  a  human  being,  etc. 

Merrill  &  Walker,  of  Annlston,  for  appel- 
lant W.  L.  Martin,  Atty.  Gen.,  and  T.  H. 
Seay,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  Tbe  defendant  was  found 
guilty  under  count  8  of  the  indictment,  which 
the  reporter  will  set  ont  and  which  was  a 
good  count,  the  indictment  being  predicated 
on  section  7675  of  the  Code  of  1907. 

[2]  Whether,  therefore,  the  other  two 
counts,  1  and  2,  were  Bufflclently  specific  in 
their  allegations  to  prevail  against  tbe  de- 
murrer, we  need  not  and  do  not  consider; 
since  if  the  court  was  In  error  in  overrul- 
ing  the  demurrer  to  these  counts  it  was  er- 
ror without  injury,  as  the  defendant  was,  as 
stated,  convicted  under  the  said  third  count 

In  support  of  the  count  there  was  evidence 
tending  to  show  that  tbe  defendant  threw  a 
bottle,  as  alleged  in  the  count  into  a  pass- 
ing  train,  which  struck  the  engineer,  Ken- 
nedy, while  in  his  cab,  inflicting  serious  in- 
juries; that  the  engineer  did  not  himself 
know  what  kind  of  a  missile  it  was  with 
which  be  was  struck,  as  it  did  not  fall  In 
the  cab,  bat  rebounded  to  the  ground  after 
it  struck  him;  and  that  at  the  next  stop, 
Borden  Springs,  he  got  off  for  treatment 
and  surrendered  there  the  engine  to  another 
engineer. 

[3,4]  Ibe  defendant  was  allowed  without 
objection  to  prove  by  one  of  his  witnesses 
that  when  the  engineer  disembarked  at  the 
station  mentioned  he,  in  reply  then  to  a 
question  there  propounded  by  some  one,  an- 
swered that  he  had  been  hit  on  the  shoulder 
with  a  rock.  Immediately  following  this 
statement  of  tbe  witness  the  bill  of  exceptions 
contains  this  recital: 

"Thereupon  defendant's  counsel  asked  the 
witness  this  question :  Q.  Did  he  exhibit  the 
rock?  A.  No,  sir;  the  negro  fireman  had  a 
rock,  and  said  it  was  what  be  was  bit  with.  Q. 
Was  Mr.  Kennedy  [the  engineer]  present  when 
the  negro  fireman  said  it  was  the  rock  ha  was 
hit  with?    A.  Yes,  sir." 

The  court  ruled  out  on  motion  of  the  so- 
licitor, this  evidence  as  to  what  the  negro 
fireman  said  and  did,  which  action  of  tbe 
court  was  not  improper.  Such  evidence  was 
certainly  not  competent  either  for  the  par- 
pose  of  showing  that  the  engineer  was  in 
fact  bit  with  a  rock,  as  the  fireman's  state- 
ment to  this  effect  at  tbe  time  and  not  made 
under  oath  was  pure  hearsay  on  this  trial,  or 
for  the  purjpose  of  impeaching  the  fireman, 
as  the  fireman  had  not  then,  nor  even  after- 
wards, been  introduced  as  a  witness  by  tbe 
state.  If  it  may  be  said,  which  we  need  not 
decide,  that  it  tended  negatively  to  impeach 
the  engineer  himself,  in  that  he  failed  to 
deny  the  statement  of  the  fireman,  made  in 
his  presence,  to  the  effect  that  be,  the  en- 
gineer, had  been  hit  with  a  rock,  it  may  be 
answered  that  the  testimony  of  the  witness 
had  already  shown,  if  believed,  and  which 
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went  in  and  remained  In  without  objection,  | 
that  the  engineer  had  positively  Impeached 
himself  by  affirmatively  stating  at  that  time, 
in  reply  to  a  direct  question  from  some  one, 
that  he  had  been  hit  with  a  rock.  However 
viewed,  therefore,  the  action  of  the  court  in 
the  particular  mentioned  constitutes  no  cause 
for  reversal. 

The  three  other  rulings  of  the  court  on  evi- 
dence, made  the  basis  of  several  exceptions, 
are  deemed  by  counsel  of  such  little  Impor- 
tance as  to  have  called  forth  no  brief  from 
them,  and  as  they  are  so  clearly  free  from 
error  upon  prindples  and  precedents  long 
settled  and  often  discussed,  it  could  serve  no 
valuable  purpose  to  prolong  this  opinion  by 
discussing  them  here.  There  were  no  writ- 
ten charges  refused,  and  none,  therefore,  pre- 
sented for  review. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  Is  affirmed. 

Affirmed. 


{.U  Ala.  App.  (30) 

STATE  V.  liOVEJOY.     (No.  136.) 
(Court  of  Appeals  of  Alabama.    Feb.  4,  1915.) 
Appeal  and  Error  ig=5671  —  Scope  of  Re- 
view—Determination BY  Record— Bill  op 
Exceptions  —  Affirmance  op  Failure  to 
Set  Out  Evidence. 

Where,  though  the  judgment  of  the  Court 
of  Appeals  in  affirmance  of  the  judgment  below 
was  reversed  by  the  Supreme  Court  as  to  the 
proposition  of  law  involved,  yet.  on  it  appcarin:; 
that  the  bill  of  exceptions,  which  undertook  to 
set  out  the  evidence  on  which  the  trial  court 
based  its  judgment,  did  not  purport  to  set  out 
all  of  the  evidence,  the  Court  of  Appeals  would 
affirm  the  judgment  below. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2807-2872;  Dec.  Dig.  «=> 
671.] 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Complaint  by  the  state  against  T.  E.  Love- 
joy.  From  a  judgment  in  his  favor  (64  South. 
1021),  the  State  appeals.    Affirmed. 

R.  C.  Brickell,  Atty.  Gen.,  and  T,  H.  Seay, 
Asst  Atty.  Gen.,  for  the  State.  John  R. 
Tyson,  of  Montgomery,  for  appellee. 

PELHAM,  P.  J,  The  Supreme  Court  In 
this  case  has  reversed  itself,  and  in  doing 
so  has  ex  necessitate  legls  reversed  the  hold- 
ing of  this  court  based  on  the  former  holding 
of  that  court  in  a  case  which  it  has  in  the 
opinion  In  this  case  expressly  overruled.  Ex 
parte  State,  66  South.  1;  State  v.  Lovejoy, 
64  South.  1021.  The  point,  made  by  the 
appellee  for  the  first  time  in  the  Supreme 
Court  (which  seems  to  have  been  overlooked 
there),  that  this  court's  judgment  of  affirm- 
ance should  not  be  disturbed,  notwithstand- 
ing the  cardinal  proposition  of  law  Involved, 
because  the  bill  of  exceptions  which  under- 
takes to  set  out  the  evidence  on  which  the 
trial  court  based  its  judgment  does  not  pur- 
port to  set  out  all  of  the  evidence,  is  well 
taken  (Evansvllle  Pkt  Co.  v.  Slater,  101  Ale. 


245,  15  South.  241 ;  Prine  v.  A.  C.  T.  Co.,  171 
Ala.  343,  54  South.  547),  and  a  judgment, 
as  heretofore  rendered,  affirming  the  judg- 
ment of  the  lower  court,  it  seems  to  us,  is 
proper. 
Affirmed. 

(12  Ala.  App.  72) 
RUDDER  T.  STATE.     (No.  3ia) 
(Court  of  Appeals  of  Alabama.     Feb.  9.  1915.) 

1.  Criminal    Law    «s=»82&— Trial— Ihstbuc- 

TI0N8. 

The  refusal  of  requests  covered  by  the 
charges  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Crimiiuil 
Law,  Cent.  Dig.  S  2011;   Dec.  Dig.  «=»829.] 

2.  Criminal  Law  i®=»874— Trial — Verdict. 

As  Code  1907,  !  7315.  only  authorizes  the 
jury  to  be  sent  out  for  furtlier  deliberation  when 
one  or  more  of  the  jurors  denies  that  the  ver- 
dict is  his,  it  was  not  error  for  the  court  to 
receive  a  verdict  where  a  juror  stated  that  he 
agreed  to  it,  but  that  it  was  not  what  he  want- 
ed, as  he  desired  lighter  punishment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  2085-2088;  Dec  Dig.  «=> 
874.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   W.  W.  Haralson,  Judge. 

Oscar  Rudder  was  convicted  of  manslaugh- 
ter in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

John  B.  Tally,  of  Scottsboro,  for  appellant 
W.  D.  Martin,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst.  Atty.  Gen.,  for  the  State. 

PELHAM,  J.  The  defendant  was  tried  on 
an  Indictment  charging  murder  in  the  second 
degree,  and  convicted  of  manslaughter  in  the 
first  degree,  and  bis  punishment  fixed  at  ten 
years'  imprisonment  in  the  penitentiary. 

[1]  The  bill  of  exceptions  recites  that  it 
contains,  "in  substance,  all  the  tendencies  of 
the  evidence."  The  evidence  set  out  is  suffi- 
cient to  show  the  commission  of  the  grade 
of  the  offense  as  ascertained  by  the  jury  and 
the  defendant's  guilty  agency  as  the  person 
criminally  responsible.  No  ruling  of  the 
court  on  the  admission  or  rejection  of  evi- 
dence is  shown  by  the  bill.  The  only  written 
charge  refused  to  the  defendant,  and  number- 
ed 10  in  the  transcript,  is  fully  covered  by 
given  charges  Nos.  2  and  8. 

[2]  The  objection  made  by  the  defendant  to 
the  court's  receiving  the  verdict  is  without 
merit  The  statement  made  by  the  juror 
Hess  upon  the  polling  of  the  jury  that  be 
agreed  to  the  verdict,  but  that  it  was  not 
what  he  wanted,  as  he  did  not  approve  of  the 
penalty  being  placed  so  high,  was  no  more 
than  a  statement  that,  while  he  had  preferred 
fixing  a  lighter  sentence,  he  submitted  to  it 
and  acquiesced  In  and  agreed  to  the  verdict 
Even  though  a  juror  at  first  answers  evasive- 
ly, if  he  finally  acquiesces  In  and  agrees  to  it 
this  Is  sufficient  to  show  that  It  Is  his  ver- 
dict McAlplne  V.  State,  117  Ala.  93,  23 
South.  130.  In  answer  to  the  court's  ques- 
tions, this'  juror  stated  vrlthout  quaiificatioD 
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that  be  agreed  to  the  verdict.  The  answer  of 
the  jnror,  expressing  an  agreement  to  the 
verdict,  showed  It  to  be  his  verdict,  and  thus 
It  became  the  joint  verdict  of  the  entire  Jury. 
The  statute  (Code,  {  7316)  only  authorizes  the 
jury  to  be  sent  out  for  further  deliberation 
when  one  or  more  of  the  Jurors  answers  in 
the  negative,  and  an  answer  by  the  Juror  that 
he  agrees  to  the  verdict  Is  sufficient  to  make 
It  appear  that  it  was  his  verdict  Wlnalow  v. 
State,  76  Ala.  42. 
AfQrmed. 


02  Ala.  App.  «) 

HALL  ▼.  STATE.     (No.  164.) 

(Court  of  Appeals  of  Alabama.    Dec.  15,  1914. 

Kehearing  Denied  Feb.  13,  1916.) 

1.  Homicide  «=3203— Dying  Declabatiows— 
Belief  in  Impending  Death. 

The  fact  that  the  physician  attending  de- 
ceased expressed  to  him  a  hope  and  belief  that 
he  would  recover  did  not  render  his  dying  dec- 
laration inadmissible;  deceased  being  and  be- 
lieving himself  to  be  in  extremis. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §)  430-437 ;    Dec  Dig.  <S=»203.] 

2.  Criminal  Law  «=»193%— Formkb  Jeopab- 
nT— Correction  of  Verdict. 

Where  there  was  no  evidence  in  the  case 
warranting  conviction  of  as  low  a  degree  as 
munslaughter  in  the  second  degree,  and  the 
court  did  not  instruct  thereon,  but  the  jury  re- 
turned a  verdict  for  such  degree,  the  court  could 
not  decline  to  receive  it  and  send  the  jury  back 
for  further  deliberations  on  the  higher  degrees, 
without  violating  Const.  1901,  {  9,  relating  to 
former  jeopardy;  the  verdict  being  an  acquit- 
tal of  the  higher  degrees. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  360,  387,  389,  394;  Dec. 
Dig.  <S=193%.] 

Appeal  from  Circuit  C>>urt,  Macon  County ; 
S.  L.  Brewer,  Judge. 

George  Hall  was  convicted  of  manslaughter 
In  the  first  degree,  and  appeals.  Kever&ed  and 
remanded. 

O.  S.  Lewis,  of  Tuskegee,  for  appellant.  R. 
0.  Brlckell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst.  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1]  There  Is  no  merit  in  de- 
fendant's objection  to  the  dying  declarations 
of  deceased  introduced  by  the  state.  A  suffi- 
cient predicate  therefor  was,  we  think,  laid. 
1  Mayf.  Dig.  284  et  seq.  The  fact  that  the 
physician  attending  deceased  expressed  to 
blm  a  hope  and  belief  that  he  would  recover 
does  not  render  the  dying  declaration  Inad- 
missible ;  provided  the  deceased  believed  him. 
self  to  be  In  extremis,  which  he  lu  fact  was. 
The  evidence  without  dispute  shows,  too,  that 
be  so  believed,  and  that  he  properly  under- 
stood and  interpreted  the  words  of  the  doctor 
as  being  intended  merely  as  an  encourage- 
ment to  him.  Hussey  v.  State,  87  Ala.  121, 
6  South.  420. 

[2]  Only  one  other  question  Is  presented 
by  the  record  In  this  case.  It  ari.ses  upon 
an  objection  and  exception  taken  by  defend- 
ant to  the  action  of  the  trial  court  In  declin- 


ing to  receive  from  the  jury  the  first  verdict 
returned  by  them,  which  was  a  verdict  find- 
ing defendant  guilty  of  manslaughter  In  the 
second  degree  and  fixing  his  punishment  at 
a  floe  of  $25  and  30  days'  Imprlscmment  at 
hard  labor.  The  bill  of  exceptions,  after  re- 
citing that  the  court  refused  to  accept  this 
verdict,  then  continues  as  follows: 

"Whereupon  the  court  instructed  the  jury 
that  if  they  found  defendant  guilty,  they  could 
not  find  him  guilty  of  less  than  manslaughter 
in  the  first  degree;  that  they  had  not  been  in- 
structed upon  the  offense  of  manslaughter  in 
the  second  degree.  And  the  court  then  in- 
structed them  to  retire  and  further  consider 
their  verdict,  giving  them  again  the  forms  of 
verdict,  indading  a  form  for  the  verdict  of  not 
guilty." 

The  Jury  thereupon  again  retired  and  later 
returned  with  a  verdict  finding  defendant 
guilty  of  manslaughter  in  the  first  degree  and 
fixing  his  punishment  at  Imprisonment  in  the 
penitentiary  for  one  year  and  one  day,  upon 
which  verdict  judgment  and  sentence  were 
regularly  pronounced. 

There  Is  in  the  record  no  evidence  whatever 
tending  to  reduce  the  homicide  committed  to 
involuntary  manslaughter;  therefore  under 
the  law  the  court  In  originally  Instructing 
the  jury  was  not  required  to  diarge  on  thla 
degree  of  homicide,  which  he  rightfully  re* 
frained  from  doing.  Compton  v.  State,  110 
Ala.  24,  20  South.  119 ;  Williams  v.  State,  130 
Ala.  113,  30  South.  484 ;  Gafford  v.  State,  125 
Ala.  1,  28  South.  406.  He  might,  also,  in 
view  of  this  state  of  the  evidence,  have  at 
that  time  positively  stated,  ex  mcro  motu,  to 
the  jury  that  there  was  no  evidence  in  the 
case  applicable  to  involuntary  manslaughter 
(Thomas  v.  State,  160  Ala.  31,  43  South.  371) ; 
and  perhaps  he  might  have,  of  his  own  mo- 
tion at  that  time.  Instructed  them  that,  U 
they  believed  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  was 
guilty  of  the  homicide  charged,  they  could 
not  find  him  guilty  of  a  less  degree  than  vol- 
untary manslaughter.  Thla  seems  to  be  the 
effect  of  the  holding  of  our  Supreme  Court 
In  the  Thomas  Case,  last  dted,  but  see  Gaf- 
ford V.  State,  supra,  which  appears  to  be  to 
the  contrary.  However,  whether  the  court 
could  have  given  of  his  own  motion  such  an 
instruction  or  not  In  originally  submitting 
the  case  to  the  Jury,  and  whether  if  he  had 
then  done  bo  he  would  have  been  autliorized 
in  subsequently  declining  to  accept  the  ver- 
dict of  the  jury  rendered  in  positive  violation 
of  such  Instruction  as  to  the  law  of  the  case, 
are  questions  we  need  not  and  do  not  decide, 
since  the  fact  Is  that  the  court  did  not  give 
such  Instructions  In  originally  submitting  the 
case  to  the  jury,  but  did  so  only  after  they 
had  returned  a  verdict  of  guilty  of  involun- 
tary manslaughter,  which  was  not,  therefore, 
in  violation  of  any  positive  Instruction  as  to 
the  law  that  had  been  given  them  by  the  court, 
and  which  was  an  acqnittal  of  all  higher  de- 
grees  of  the   homicide   charged.     Can   the 
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court,  not  baring  previously  Instructed  the 
Jury  that  under  the  law  as  applicable  to  the 
facts  of  the  case  tbey  would  not  be  authoris- 
ed in  returning  such  a  verdict,  decline  to  re- 
ceive it  and  send  the  jury  back  for  further 
deliberation  on  the  higher  degrees  of  the 
homicide,  when  the  verdict  had  acquitted  the 
defendant  of  those  degrees,  and  when  it  was 
not  in  violation  of  any  positive  instruction  of 
the  court?  We  think  not  It  Is  our  opinion 
that  the  court  had  no  more  right  to  decline 
to  receive  the  verdict  that  it  would  have  had 
the  right  to  decline  to  receive  a  verdict  of 
not  guilty,  because  the  verdict,  as  seen,  was 
a  verdict  of  not  guilty  as  to  manslaughter  in 
the  first  degree  and  of  murder  in  both  the 
first  and  second  degree.  Burton  v.  State,  115 
Ala.  1,  22  South.  685. 

The  receiving  of  a  verdict  by  the  court  is 
a  ministerial,  and  not  a  judicial,  act.  U.  S. 
T.  Ball,  163  Ala.  662.  16  Sup.  Ct.  1192,  41  L. 
Bd.  300.  Cionsequently,  the  refusal  of  the 
court  to  receive  the  verdict,  when  it  siiould 
bave  done  so,  cannot  deprive  that  verdict  of 
Its  effect  as  an  acquittal  of  all  higher  degrees 
of  the  homicide  of  wMch  it  found  defendant 
guUty  In  the  lowest  degree.  State  v.  Norvell, 
2  Yerg.  (Tenn.)  24,  24  Am.  Dec.  458;  People 
T.  Hnnckeler,  48  Cal.  331 ;  People  v.  Ny  Sam 
Obnng,  94  Cal.  804,  29  Pac.  642,  28  Am.  St. 
Rep.  129;  TJ.  S.  v.  Ball,  supra.  The  action 
of  the  court  in  declining  to  receive  It  and  In 
sending  the  jury  back  for  further  delibera- 
tions amounted,  in  practical  oi)eratlon  and  ef- 
fect, to  setting  aside  a  verdict  of  not  guilty 
of  murder  and  of  manslaughter  in  the  first 
degree  and  of  awarding  the  state  a  new  trial 
on  these  issues.  This  cannot  be  done  without 
violating  section  9  of  the  Constitution  of 
1901. 

The  judgment  of  conviction  of  manslaugh- 
ter in  the  first  degree  is  reversed  on  the  au- 
thorities supra,  and  the  case  will  be  remand- 
ed for  a  new  trial  (Waller  v.  State,  40  Ala. 
325),  when  If  defendant  pleads  the  first  ver- 
dict as  an  acquittal  of  all  higher  degrees  of 
the  homicide  than  manslaughter  in  the  sec- 
ond degree,  he  cannot,  on  the  new  trial,  be 
convicted  of  any  higher  degree.  Rigell  v. 
State,  8  Ala.  App.  46,  62  South.  977;  Con. 
1901,  {  9. 

Reversed  and  remanded. 

(12  Ala.  App.  375) 

MOBILE  ft  O.  R.  CO.  v.  SPBNNT.    (No.  138.) 

(Court  of  Appeals  of  Alabama.    Dec.  15,  1914. 

Rehearing  Denied  Jan.  12,  1915.) 

1.  CoNsnTCTiONAi,  Law  9=9218— Raeuboads 
9=3226  —  Public  Convxtanobb  —  Sep  abate 

TRAVELINO   ACCOintODATIONB. 

Code  1907,  §  5487,  providing  that  aU  rail- 
roads carrying  passengers  In  toe  state,  shall 
provide  equal  but  separate  accommodations  for 
white  and  colored  races  by  providing  separate 
cars  or  by  partition:;  securing  separate  accommo- 
dations ;  section  54S8,  authorizing  and  requiring 
the  conductor  of  each  passenger  train  to  assign 
each  passenger  to  the  car  or  the  division  of  the 


car  designated  for  his  race,  and  providing  that 
if  any  passenger  refnsea  to  take  the  place  ajs- 
signed  the  conductor  may  refuse  to  carry  him, 
and  that  for  such  refusal  neither  the  conduc- 
tor nor  the  carrier  shall  be  liaUe  in  damages, 
and  excepting  passengers  entering  the  state  nn- 
der  transportation  contracts  made  in  another 
state;  and  section  7684,  providing  that  any 
person  who,  in  violation  of  the  provisions  for 
equal  and  separate  accommodations  for  the 
white  and  negro  races,  rides  or  attempts  to  ride 
in  a  coach  or  partition  designated  for  the  other 
race  must,  on  conviction,  be  fined  not  more 
than  $100— are  a  valid  exercise  of  the  polio* 
power  to  preserve  peace  and  order  and  to  pre- 
vent race  contacts  and  collisions,  and  do  not 
deny  the  equal  protection  of  the  laws. 

[Ed.  Note.— For  other  cases,  see  Oonstltational 
Law,  Cent  Dig.  8  715;  Dec.  Dig.  «=»218; 
Railroads,   Cent  Dig.   $  740;    Dec.   Dig.   9=> 

2.  Cabbiers  9=>350— Passengebs— Segbkoa- 
TioN  OF  Races— White  OrFiCEB  with  Nb- 
OBO  Prisoner— Damages  fob  Kjwunon. 
Under  such  provisions  there  is  no  excep- 
tion In  favor  of  prisoners,  and  a  white  sherUf 
with  a  negro  prisoner,  and  responsible  ftor  his 
safe-keeping,  and,  under  Code  1907,  {  6858  et 
seq.,  criminally  liable  for  permitting  him  to  es- 
cape, although  having  two  regular  tickets,  was 
not  entitled  to  have  the  prisoner  ride  with  him 
in  the  compartment  for  white  passengers,  and, 
on  liis  refusal  to  go  with 'his  prisoner  into  the 
compartment  for  negro  passengers  or  to  send 
the  prisoner  there  and  remain  m  the  compart- 
ment for  white  passengers  if  he  chose,  the  con- 
ductor was  authorized  and  required  to  eject 
him,  and,  where  that  was  done  withont  violence 
or  indigni^,  the  carrier  was  not  liable  to  the 
sheriff  m  damages. 

[Ed.  Note. — For  other  cases,  see  CSarriers, 
Cent  Dig.  i  1400;  Dec  Dig.  «=>350.] 

8.  CORSTITDTIOnAI,  Law  9=>64— Leoiblativb 
Powers— mEtKOAXioR  of  Power  to  Scs- 
PEirn  Laws. 

Such  provisions,  if  construed  as  conferring 
on  conductors  the  discretion  to  assign  passen- 
gers to  their  accommodations,  would  amount  to 
authority  outside  the  Legislature  to  suspend 
the  laws,  in  violation  of  Const  1901,  {  21,  de- 
claring that  no  power  of  suspending  law  shall 
be  exercised  except  by  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  CJonstitntion- 
al  Law,  Cent  Dig.  !§  91,  92 ;  Dec  Dig.  «=>64.] 

Thomas,  J.,  dissenting  in  part 

Appeal  from  Orcult  Court,  Autauga  Own- 
ty;  W.  W.  Pearson,  Judge. 

Action  by  V.  A.  Spenny  against  the  Mobile 
Sc  Ohio  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  appeala  Reversed 
and  remanded. 

Steiner,  Gram  &  Well,  of  Montgomoy,  for 
appeQant  Hill,  HIU,  Wbltlng  &  Stern,  of 
Montgomery,  tot  appellee. 

THOMAS,  J.  Tbe  action  la  by  the  appd^- 
lee,  Spenny,  against  appellant  railroad  com- 
pany for  damages  for  ejecting  him  from  one 
of  the  latter's  passenger  trains.  The  facts  of 
the  case  are  practically  without  dispute  and 
may,  so  far  as  material  to  the  consideration 
here,  be  briefly  stated  as  follows:  The  ap- 
pellee is  a  white  man,  and  was,  at  the  time  of 
such  ejection,  sheriff  of  Autauga  county, 
Ala.,  and  bad  then  In  his  custody  a  negro 
prisoner,  with  whom  be  bad  boarded  said 
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train  at  Montgomery,  Ala.,  for  transporta- 
tion to  PrattrlUe,  Ala.,  having  then  In  his 
possession,  for  which  he  had  paid  full  fare, 
two  regular  tickets  for  the  journey  over  ap- 
pellant's line  of  railway,  one  for  himself  and 
one  for  the  prisoner.  Cpon  boarding  the 
train  he  went  with  his  prisoner  Into  the 
smoking  compartment  thereof  that  was  set 
aside  as  such  for  white  passengers;  and 
where  he  and  the  negro  prisoner  were  each 
seated  when  the  conductor  of  the  train  came 
through  and,  upon  informing  appellee  that, 
under  his  (the  conductor's)  understanding  of 
the  requirements  of  the  law  and  of  the  rules 
of  the  company,  he  (the  appellee)  was  not 
permitted  to  keep  the  negro  prisoner  In  such 
smoking  compartment  provided  for  white 
people,  directed  that  appellee  carry  the  pris- 
oner Into  the  adjoining  compartment  provid- 
ed for  passengers  of  the  negro  race,  and  left 
It  optional  with  the  appellee  whether  be 
would  remain  in  there  with  the  prisoner  or 
return  and  be  seated  In  the  compartment  for 
white  people.  Appellee  refused  to  comply 
with  the  order,  but  asserted  a  right  to  keep 
the  negro  prisoner  In  the  white  smoking  com- 
partment with  him  (appellee);  whereupon, 
for  disobedience  to  the  order  of  the  conduc- 
tor, the  appellee  with  his  prisoner  was  eject- 
ed from  the  train  at  Montgomery,  no  violence 
having  been  used,  nor  Indignity  offered,  nor 
abuse  Indulged  In,  in  doing  so. 

Whether  or  not,  therefore,  the  appellee  has 
a  case  depends,  of  course,  upon  the  question 
as  to  whether  the  ejection  was  rightful  or 
wrongful.  There  can  be  no  question  as  to 
the  authority  of  a  conductor  to  eject  any 
passenger  for  disobedience  to  any  lawful  or- 
der, direction,  or  requirement  made  and  ren- 
dered necessary  in  the  proper  and  lawful 
management  and  conduct  of  the  train  of 
which  the  conductor  has  charge.  6  Am.  & 
Eng.  Ency.  Law,  694  et  seq. ;  Code,  S  S492. 
Was  the  order  or  requirement  made  by  the 
conductor  on  the  api)ellee  in  this  case  a  law- 
ful one?  The  answer  to  this  question  depends 
upon  what  construction  should  be  and  is  giv- 
en to  sections  6487,  6488,  and  7684  of  the 
Code,  which  read  as  follows: 

"(5487)  All  railroads  carrying  passengers  io 
this  state,  other  than  itreet  railroads,  ihall  pro- 
vide eq^ial  but  separate  accommodations  for  the 
■white  and  colored  races,  by  providing  two  or 
more  passenger  cars  for  each  passenger  train, 
or  by  dividing  the  passenger  cars  by  partitions, 
so  as  to  secure  separate  accommodations." 

"(5488)  The  conductor  of  each  passenger  train 
is  authorized  and  required  to  assign  each  pas- 
senxer  to  the  car  or  the  division  of  the  car, 
when  it  is  divided  by  a  partition,  designated 
for  tte  race  to  which  such  passenger  belongs; 
and  if  any  passenger  refuses  to  occupy  the  car, 
or  the  division  of  the  car,  to  which  he  is  as- 
signed by  the  conductor,  such  conductor  may 
refuse  to  carry  such  passenger  on  the  train,  and 
for  such  refusal  neither  the  conductor  nor  the 
railroad  company  shall  be  liable  In  damages. 
But  this  section  shall  not  apply  to  cases  of 
white  or  colored  passengers  entering  this  state 
upon  railroads  under  contracts  for  their  trans- 

Eortation    made   in    another   state   where  like 
iws  do  not  prevail" 


"(7684)  Any  person  who,  contrary  to  the  pro- 
vision of  the  statnte  providing  for  equal  and 
separate  accommodations  for  the  white  and  ne- 
gro races  on  railroad  passenger  trains,  rides,  or 
attempts  to  ride,  in  a  coach,  or  division  of  a 
coach,  designated  for  the  race  to  which  he  does 
not  belong,  must,  on  conviction,  be  fined  not 
more  than  one  hundred  dollars." 

The  validity  of  these  statutes  as  consti- 
tutional enactments  In  the  exercise  by  the 
Legislature  of  the  police  power  of  the  state 
is  not  at  all,  and  could  not  successfully  be, 
questioned,  tilke  ones  in  other  states  have  run 
the  gaimtlet  of  the  Supreme  Court  of  the 
United  States,  and  their  constitutionality 
there  tested  by  the  federal  Constitution  and 
upheld.  Plessy  v.  Ferguson,  163  U.  S.  537,  16 
Sup.  Ct  1138,  41  L.  Ed.  256.  See,  also.  Ex 
parte  Plessy,  46  La.  Ann.  80,  11  South.  948, 
18  L.  R.  A.  639 ;  So.  Ry.  Co.  y.  Thunnan,  121 
Ky.  716,  90  S.  W.  240,  2  L.  R.  A.  (N.  S.)  1108; 
Bowie  V.  Birmingham  Ry.  Co.,  126  Ala.  397. 
27  South.  1016,  60  L.  R.  A  632,  82  Am.  St. 
Rep.  247;  Chllds  v.  Chesapeake  &  Ohio  R. 
Co.,  126  Ky.  299,  101  S.  W.  386,  11  L.  R.  A. 
(N.  S.)  268,  affirmed  by  U.  S.  Sup.  Ct  in  218 
U.  S.  71,  30  Sup.  Ct  667,  64  L.  Ed.  936. 

The  reasoning  upon  which  all  these  cases 
proceed  and  are  founded  is  i)erhaps  most 
tersely  expressed  in  the  case  of  Westchester, 
etc.,  R.  Co.  V.  MUls,  65  Pa.  209,  93  Am.  Dec. 
744,  decided  by  the  Supreme  Court  of  Penn- 
sylvania as  far  back  as  the  year  1867,  dted 
by  the  Supreme  Court  of  the  United  States  in 
Plessy  V.  Ferguson,  supra,  and  by  the  Su- 
preme Court  of  Alabama  in  Bowie  t.  Bir- 
mingham Ry.  Co.,  supra,  and  where,  in  up- 
holding the  reasonableness  of  rules  adopted 
by  a  carrier  that  were  of  purport  similar  to 
the  statute  here,  it  was  said: 

"The  right  of  the  carrier  to  separate  his  pas- 
sengers is  founded  upon  two  grounds— his  right 
of  private  property  •  *  •  and  the  public  in- 
terest The  private  means  he  uses  belongs 
wholly  to  himself,  and  imply  the  right  of  con- 
trol for  the  protection  of  bis  own  interest,  as 
well  as  for  tne  performance  of  bis  public  duty. 
He  may  use  his  property,  therefore,  in  a  rea- 
sonable manner.  It  is  not  an  unreasonable  reg- 
ulation to  seat  passengers  so  as  to  preserve  or- 
der and  decorum,  and  to  prevent  contacts  and 
collisions  arising  from  natural  or  well-known 
customary  repugnances,  which  are  likely  to 
breed  disturbances  from  promiscuous  sitting. 
•  •  *  It  is  much  easier  to  prevent  difficul- 
ties among  passengers  by  regulations  for  their 
proper  separation  than  it  is  to  quell  them.  The 
danger  to  the  peace  engendered  by  the  feeling 
of  aversion  between  individuals  of  the  different 
races  cannot  be  denied.  It  is  the  fact  with 
which  the  company  must  deaL  If  a  negro  takes 
his  seat  beside  a  white  man,  his  wife,  or  his 
daughter,  the  law  cannot  repress  the  anger,  or 
conquer  the  aversion  which  some  will  fed. 
However  unwise  it  may  be  to  Indulge  the  feel- 
ing, human  infirmity  is  not  always  proof  against 
it.  It  is  much  wiser  to  avert  the  consequences 
of  this  repulsion  of  race  by  separation,  than  to 
pnnish  afterwards  the  breach  of  the  peace  It 
may  have  caused." 

These  considerations — a  desire  to  promote 
the  public  peace  by  preventing  and  removing 
conditions  which  would  likely,  if  not  assured- 
ly, endanger  It,  if  persons  of  the  white  and 
negro  races  were  i)erniltted  to  be  brought 
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into  snch  Intimate  contact,  relationship,  and 
aBSodatlon  as  they  would  be  when  occupying 
as  fellow  passengers  with  equal  rights  the 
same  passenger  car  or  compartment  on  a 
railroad  train — led  to  the  enactment  of  the 
statute  here  under  consideration,  providing, 
as  seen,  for  "equal  but  separate  accommoda- 
tions" for  each  and  prohibiting,  under  penal- 
ty, the  member  of  either  race  from  riding  in 
tiie  car  or  compartment  designated  and  set 
aside  by  the  carrier  for  members  of  the  oth- 
er race,  and  authorizing  the  conductor  to 
eject  any  passenger  not  complying  with  the 
requirements  of  the  statute  when  directed  to 
do  so. 

What,  then,  are  we  to  do  with  the  case 
here,  where  a  sheriff  of  one  race  (the  white 
race)  boards  a  train  with  a  prisoner  in  his 
custody  of  a  different  race  (the  negro  race)? 
Must  tile  officer,  who  is  responsible  under  the 
law  for  the  custody  and  safe-keeping  of  his 
prisoner  and  criminally  liable  if  he  permits 
him  to  escape  (Code,  |  6858  et  seq.),  abandon 
him,  after  he  boards  a  train  with  him  for  the 
purpose  of  removing  or  transferring  him  in 
pursuance  of  the  law's  requirements  from 
one  point  to  another,  by  leaving  him  in  one 
coach  and  keeping  himself  In  another  coach, 
or  compartment,  during  the  journey ;  or  must 
he,  in  order  to  avoid  such  absurdity,  and 
whenever  necessity  arises  for  such  removal 
or  transfer,  adopt  other  modes  or  means  of 
conveyance  than  that  of  railroads;  or  can 
we  so  construe  the  statute  cited  as  to  permit 
a  white  officer  with  a  colored  prisoner  (or, 
what  is  the  same  proposition,  a  colored  officer 
with  a  white  prisoner — should  that  condi- 
tion ever  again  happen)  to  ride  in  the  same 
coach;  if  so,  which  coach  shall  it  be,  the 
white  coach  or  the  negro  coach ;  and  which 
coach  shall  they  occupy  when  the  officer  is 
of  one  or  the  other  race  and  has  two  prison- 
ers, one  white  and  the  other  a  negro? 

The  field  of  investigation  and  research  for 
authorities  In  aid  of  an  answer  to  these  perti- 
nent questions  seems  to  have  been  exhausted 
by  the  learned  and  zealous  counsel  repre- 
senting opposing  views,  and  we  are  cited  to 
but  two  cases — these  In  the  briefs  of  appel- 
lant's counsel — which  appear  to  have  any  di- 
rect bearing  on  the  proposition. 

The  first  of  these,  however  (L.  &  N.  R.  R, 
Co.  V.  Catron,  102  Ky,  323,  43  S.  W.  443), 
while  analogous  to  the  case  here  as  to  the 
facts  which  evoked  or  occasioned  the  deci- 
sion there,  is  yet  so  different,  by  reason  of 
a  provision  found  in  the  statute  there  under 
consideration,  and  not  found  in  ours,  as  to 
the  legal  propositions  involved,  that  we  do 
not  regard  that  case  as  reallj^  furnishing  any 
authority  for  the  contention  of  the  appellant 
here  that  the  action  of  its  conductor  was  au- 
thorized and  Justified  by  our  statute.  The 
mentioned  case  was  decided  by  the  Supreme 
Court  of  Kentucky,  in  which  state  a  statute 
exists  practically  Identical  with  ours,  except 
that  at  Its  end  Is  foimd  the  following  clause, 


whidi  does  not,  aa  seen,  appear  In  ours,  to 
wit: 

"The  provtsiong  of  this  act  shall  not  apply  to 
employes  of  railroads  or  persons  employed  as 
nurses,  or  officers  in  charge  of  prisoners." 

In  that  case  a  deputy  sheriff  got  on  a  train 
with  a  negro  prlstmer  and  was  told  by  tbe 
conductor  that  tbe  negro  would  have  to  be 
taken  into  the  negro  coach,  but  that  he,  tbe 
officer,  himself  could  occupy  the  white  or  tlie 
n^ro  coajch,  either,  as  he  might  choose. 
The  officer  insisted  that  he  had  tbe  right  to 
keep  the  pri^ner  In  the  'white  coach  witb 
him ;  but  finally  submitted,  under  protest,  to 
the  order  of  the  conductor,  carried  the  pris- 
oner into  tbe  negro  coach,  where  he  remained 
with  him  during  the  Journey,  and  afterwards 
sued  the  railroad  company  for  damages  for 
humiliation.  Tbe  Kentucky  court,  in  denial 
of  his  right  of  action,  had  this  to  say  with 
respect  to  tbe  statute  and  the  quoted  excep- 
tion to  it: 

"The  precise  question  to  be  here  determined 
is  the  effect  of  tbe  clause  in  section  801  reading,' 
"The  provisioDS  of  this  act  shall  not  apply  to 
•  *  *  officers  in  charge  of  prisoners.'  The 
evident  intention  of  the  Liegislature  in  the  m- 
actment  of  this  law  was  to  separate  the  two 
races  in  their  travel  on  the  railroads  through- 
out the  state,  as  is  likewise  the  policy  in  the 
schools,  and  at  the  same  time  providing  that 
colored  passengers  should  have  equal  rights. 
But  it  was  recognized  that  to  make  this  sepa- 
ration of  the  races  absolute,  and  in  all  cases, 
would  be  impracticable  as  to  the  railroad  em- 
ployes. If  the  white  man  must  keep  out  of  the 
colored  coach,  and  the  colored  man  keep  out  of 
tbe  white  coach,  in  all  cases,  there  would  have 
to  be  two  sets  of  trainmen  on  one  train.  So  the 
exception  was  made  in  behalf  of  the  emidoyes. 
They  may,  of  course,  go  in  either  coach.  Again, 
recognizing  the  necessity  in  a  great  many  cases 
that  persons  traveling  should  be  accompanied 
by  a  nurse,  this  nurse  was  included  in  Uie  ex- 
cepting clause.  The  law  not  applying  to  the 
nurse,  she  may  go  with  her  charge.  This  was, 
of  course,  done  in  order  that  tbe  child  or  in- 
valid might  have  the  services  of  the  nurse  on 
the  journey.  This  nurse  can  occupy  the  car  as- 
aigned  to  her  rac&  or  to  the  one  of  tbe  child 
or  Invalid.  But  there  is  a  third  class  of  pei^ 
sons  who  are  also  excepted  from  the  provisions 
of  the  act,  viz.,  'officers  in  charge  of  prisoners.' 
The  exception  is  not  to  tbe  prisoner,  bnt  to  tbe 
officer ;  and  being  connected  in  the  same  sen- 
tence with  the  exception  in  favor  of  the  em- 
ployes and  of  nurses,  we  conclude  that  the  same 
rule  applies  to  the  officer  in  charge  of  a  prison- 
er. *  *  •  He  may  occupy  the  car  assigned 
to  bis  race,  or  he  may  occupy  tbe  car  of  tbe 
race  of  the  prisoner,  but  the  prisoner  must  in 
all  cases  occupy  the  car  assigned  to  his  race. 
The  exception  is  not  made  to  the  prisoner  or 
for  his  benefit,  but  to  the  officer,  that  he  may 
accompany  the  prisoner  and  detain  him.  •  •  • 
We  are  of  opinion  that  under  the  law  the  con- 
ductor was  compelled  to  assign  the  negro  luna- 
tic to  the  car  set  apart  for  colored  persons,  and 
if  appellee  refused  to  separate  from  his  prison- 
er be  had  a  right  to  ride  in  that  car,  or  oe  had 
the  right  to  ride  in  the  other  car  (the  car  for 
white  persons),  as  the  conductor  informed  him 
he  could  do." 

The  conclusion  was  that  upon  the  undis- 
puted evidence  the  officer  there  had  no  case, 
but,  as  before  said,  and  what  is  clear  from 
the  excerpt  given,  the  opinion  is  rested  solely 
upon  the  language  of  the  excepting  clause  to 
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the  statute  and  sheds  no  light  that  we  can 
see  on  the  problem  here  confronting  as  as 
to  the  proper  construction  of  a  statute  that 
makes  no  exceptions. 

The  other  case  referred  to  as  dted  by  ap- 
pellant Is  that  of  Gulf,  O.,  etc.,  Ry.  Co.  v. 
Sharman  (Tex.  Civ.  App.)  168  S.  W.  1045, 
recently  decided  by  the  Court  of  Appeals  of 
Texas,  and  which  Is,  It  must  be  conceded, 
practically  on  all  fours  with  the  case  here, 
both  as  to  the  character  of  the  facts  and  of 
the  statute  involved.  In  that  case,  the  sher- 
iff of  Liberty  county,  Tex.,  a  white  man, 
boarded  the  train  with  a  negro  prisoner  for 
transportation  from  one  point  In  the  state 
of  Texas  to  another,  taking  a  seat  with  his 
prisoner  In  the  smoking  compartment  provid- 
ed for  white  people,  and  was  forced,  under 
protest,  to  carry  him  Into  the  negro  coach, 
where  he  was  forced  to  remain  with  him  out 
of  fear  that  If  he  left  the  prisoner  the  latter 
might  escape.  In  reviewing  on  appeal  a 
Judgment  rendered  In  his  favor  against  the 
carrier,  the  said  Court  of  Appeals  disposed 
of  the  question  here  Involved  in  the  follow- 
ing language: 

"The  laws  of  this  state  [citing  the  statutes] 
require  railway  companies  to  furnish  separate 
coaches  for  white  and  negro  passengers,  and 
prohibits  either  race  from  riding  in  the  car  pro- 
vided for  the  other  race,  and  provides  that  con- 
ductors 'shall  have  the  anthority  to  refuse  any 
passenger  admittance  to  any  coach  or  compart- 
ment in  which  they  are  not  entitled  to  ride  un- 
der the  provisions  of  thia  law ;  and  the  conduc- 
tor in  charge  of  the  train  •  •  •  ghall  ha.ve 
anthority,  and  it  shall  be  his  duty,  to  remove 
from  a  coach  •  •  •  any  passenger  not  enti- 
tled to  ride  therein  under  the  provisions  of  thia 
chapter,  and  upon  his  refusal  to  do  so  know- 
ingly shall  be  punished  as  provided  in  the  Penal 
Code  of  this  state.'  It  is  the  contention  of  ap- 
pellant that,  under  the  provisions  of  this  law, 
the  conductor  was  required  to  remove  said  ne- 
gro from  the  coach  provided  for  whites.  Such 
is  the  imperative  command  of  the  statute;  but 
there  is  another  statute  which  requires  peace 
officers  to  safely  keep  and  guard  their  prison- 
ers. These  statutes  must  be  taken  together. 
Like  the  oft  quoted  instance  of  the  surgeon  who 
bled  the  man  that  fell  down  in  the  street  with 
a  fit.  and  was  prosecuted  for  violating  the  law 
against  drawing  blood  in  the  street,  we  think 
'the  rule  of  reason'  should  apply  to  this  statute, 
and  that  the  circumstances  of  a  sheriff  having 
a  prisoner  in  charge  creates  an  exception  to  the 
law.  If  a  conductor  should  strictly  enforce  this 
law,  he  could  neither  allow  the  prisoner  to 
ride  with  the  sheriff  in  the  coach  for  whites, 
nor  allow  the  sheriff  to  ride  with  the  prisoner 
in  the  coach  for  blacks;  the  sheriff  being  a 
-white  man  and  the  prisoner  a  negro.  Never- 
theless the  law  does  intend  that  the  races  be 
separated  where  practicable;  and  in  this  In- 
stance, we  think  the  conductor  bad  the  discre- 
tion to  determine  whether  the  negro  should  ride 
with  the  officer  in  the  coach  for  wliites,  or  the 
officer  with  his  prisoner  in  the  coach  for  ne- 
groes, and  that  in  determining  that  the  latter 
conise  should  be  pursued  he  was  in  the  exercise 
of  his  legal  discretion,  which,  under  the  facts 
of  this  case,  was  not  abused.  While  the  stat- 
ute, in  terms,  equally  protects  whites  from  the 
presence  of  negroes,  and  negroes  from  the  pres- 
ence of  whites  in  their  respective  coaches,  yet 
it  is  well  known  that  the  leading  purpose  of 
this  statute  was  to  protect  the  white  race  from 
the  presence  of  negroes  while  traveling  on 
trains." 


Black's  Law  of  Judicial  Precedents,  p.  400, 
has,  as  appropriate  here,  tJils  to  say: 

"On  questions  of  general  jnrisprudence  and 
the  constructions  of  domestic  statutes,  decisions 
made  under  a  legal  system  prevailing  in  anoth- 
er state  may  be  cited  as  persuasive  authority, 
respected  for  their  reasoning  and  judgment  and 
followed,  if  approved,  but  are  not  binding  as 
precedents." 

We  have  great  respect  for  the  learning 
and  ability  of  the  Texas  court,  but  we  cannot 
follow  them  In  the  case  dted,  for  the  reason 
that  two  of  the  propositions  upon  which  the 
conclusion  there  reached  is  based,  If  adopted 
by  us,  would  bring  the  act  here  In  conflict 
with  both  the  state  and  the  national  Consti- 
tution, If  It  did  not  also  do  so  there.  In 
the  first  place,  U  we  construed  the  statute 
bete,  as  they  did  there,  as.  Impliedly  con- 
ferring on  the  conductor  of.  the  train  a  dis- 
cretion and  right,  when  a  white  officer  board- 
ed a  train  with  a  negro  prisoner,  to  assign 
them  Jointly  to  either  coach  he  chooses  (ei- 
ther to  the  one  provided  for  whites  or  to  the 
one  provided  for  colored  passengers),  it 
would  amount  to  holding  that  the  act  con- 
ferred upon  the  conductor  the  power  of  sus- 
pending the  law  in  certain  cases  and  would 
render  it  repugnant  to  section  21  of  the 
state  Constitution  of  1901,  which  declares: 
"That  no  power  of  suspending  laws  shall  be 
exercised  except  by  the  Legislature."  Mitch- 
ell, etc.,  V.  Florence  Dispensary,  etc.,  134  Ala. 
392,  32  South.  687;  Harlan  v.  Clarke,  136 
Ala.  150,  33  South.  85a 

We  are  to  avoid  such  a  construction  as 
will  make  the  act.  unconstitutional,  and 
adopt  such  only  as  will  harmonize  It  with 
the  Constitution,  unless  the  language  of  the 
act.  In  plain  and  unambiguous  terms,  is  such 
as  to  forbid,  which  certainly  is  not  the  case 
here.  26  Am.  &  £ng.  Ency.  Law,  640;  Zell- 
ler  V.  S.  &  N.,  etc.,  R.  R.  Co.,  58  Ala.  694; 
S.  &  N.  B.  R.  Co.  V.  Morris,  65  Ala.  193; 
Edwards  v.  Williamson,  70  Ala.  145;  Quar- 
Uebaum  v.  State,  79  Ala.  1. 

In  the  next  place.  If,  as  was  done  by  the 
Texas  court,  we  hold  that  the  "leading  pur- 
pose of  this  statute  was  to  protect  the  white 
race  from  the  presence  of  negroes  while  rid- 
ing on  trains,"  it  will  result  in  the  con- 
demnation of  the  statute  in  toto  as  being  In 
the  teeth  of  the  Fourteenth  amendment  to 
the  federal  Constitution,  designed,  as  It  was, 
to  prevent  discriminations  between  races  In 
state  laws  and  guaranteeing  to  each  and  all 
"equal  protection  of  the  laws." 

The  only  basis  upon  which  statutes  like 
the  one  here  have  been  sustained  by  the 
United  States  Supreme  Court  as  not  being 
In  conflict  with  the  said  Fourteenth  amend- 
ment to  the  United  States  Constitution — as 
will  appear  from  reading  the  cases  herein- 
before cited  In  that  connection — is  that  such 
statutes  afford  equal  accommodations  Cor 
and  like  protection  to  each  race  and  were 
designed  as  police  regulations  to  prevent 
breaches  of  the  peace.  Whatever  private  or 
secret  reasons  may  have  actuated  the  Legls- 
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latnre  In  the  passage  of  the  statute,  if  any, 
are  not  to  be  considered  In  construing  the 
statute.  We  are  not  permitted  to  ascribe  to 
them,  as  did  the  Texas  court,  unconstitu- 
tional purposes  not'  disclosed  In  the  act ;  but, 
the  act  being  consistent  in  its  terms  with 
constitutional  purposes,  we  shall  presume 
that  these  and  these  only  led  to  its  passage, 
which  was  a  desire,  as  we  have  before  said, 
to  promote  the  public  peace  by  preventing 
clashes  and  conflicts  between  the  two  races, 
which  would  result  if  it  was  permitted  that 
they  be  brought  together  as  fellow  travelers 
In  the  same  railroad  car  or  compartment, 
and  with  equal  rights  therein  as  such,  both 
as  to  the  matter  of  sitting  and  as  to  all  other 
privileges  of  passengers. 

Can  these  puriwses  be  subserved  without 
violating  the  act,  If  a  white  sheriff  with  a 
negro  prisoner  is  permitted  to  ride  on  the 
train  and  occupy  with  him  the  same  car  or 
compartment?  If  not,  then  it  must  follow 
that  the  Legislature  intended  by  the  act  ei- 
ther to  deny  to  ofBcers  of  the  one  race  in 
charge  of  prisoners  of  the  other  race  this 
mode  of  travel,  or  to  relieve  them  of  the  re- 
sponsibility for  the  custody  and  safe-keeping 
of  the  prisoner  whenever  such  mode  was 
adopted  by  the  oflJcer  in  the  expeditious  re- 
moval and  transfer  of  such  prisoner,  legal 
occasion  and  necessity  for  which  often  arise ; 
for  certainly  the  impossible  could  not  be  re- 
quired of  the  officer — that  la,  that  he  suc- 
cessfully detain  his  prisoner  in  the  car  for 
colored  people  and  stay  himself  In  the  car 
for  white  people.  Wynn  v.  McCraney,  156 
Ala.  630,  46  South.  854.  We  do  not  think 
that  it  can  be  rationally  claimed  that  the 
Legislature  Intended  either  to  deny  to  the 
officer  such  mode  of  travel  or  to  relieve  him, 
when  it  was  adopted,  of  responsiblli^  for 
his  prisoner. 

In  what  car,  or  compartment,  then,  are 
they  to  ride  together?  In  the  one  provided 
for  colored  passengers  or  In  the  one  provided 
for  whites?  The  answer  to  the  question  de- 
pends, we  think,  on  the  race  to  which  the 
otncer  belongs,  and  not  on  tue  race  to  which 
the  prisoner  belongs;  for  the  reason  that 
the  identity  and  volition  of  the  prisoner  is, 
in  legal  contemplation,  lost  and  merged  into 
that  of  the  officer  who  controls  his  conduct 
and  locomotion.  He  is,  In  a  sense,  no  more 
than  bag  or  baggage,  animate.  It  is  tme, 
but  he  goes  only  when  the  officer  says  "go" 
and  comes  only  when  the  officer  says  "come," 
and  sits  where  the  officer  says  he  must  sit 
If  he  is  a  negro  and  is  carried  by  a  white 
officer  In  charge  to  sit  in  the  coach  or  com- 
partment set  aside  for  whites,  or  if  he  is  a 
white  man  and  is  carried  by  a  negro  officer 
to  sit  in  the  coach  or  compartment  provided 
for  colored  people,  then  no  one  could  contend 
that  he  could  be  prosecuted  and  fined  for  a 
violation  of  section  7684  of  the  Criminal 
Code  hereinbefore  quoted,  prohibiting,  under 
penalty,  persons  of  one  race  ftom  riding  or 
attempting  to  ride  in  coaches  or  compart- 


ments designated  for  the  other  race,  because 
the  action  of  the  prisoner  In  doing  so  was 
not  voluntary,  but  done  under  duress ;  where- 
as, if  the  officer  in  charge,  being  of  the  one 
race,  carries  his  prisoner,  being  of  the  other 
race,  into  and  remains  with  the  prisoner  In 
the  car  or  compartment  designated  for  the 
prisoner's^  race,  the  officer  voluntarily,  and 
not  under  compulsion,  as  did  the  prisoner  in 
the  other  case,  violates  the  mentioned  penal 
statute  and  is  subject  to  punishment  there- 
for. Consequently,  it  is  the  officer's  duty  to 
take  his  prisoner,  whatever  be  the  latter's 
race,  into  the  car  or  compartment  provided 
for  members  of  the  officer's  race.  This  con- 
clusion violates  neither  the  letter  nor  the 
spirit  of  the  statute,  since  the  statute  was 
designed  to  operate  upon  persona  who  are 
free  to  act,  and  not  upon  prisoners,  who  are 
regarded  as  mere  automatons,  moving  only 
in  response  to  another's  controlling  will.  Nor 
will  such  operation  of  the  statute  destroy, 
or  lessen  the  efTectuatlon  of,  its  purpose  to 
prevent  personal  clashes  and  conflicts  be- 
tween members  of  different  races;  and  this 
for  the  reason  that  the  prisoner  is  in  charge 
of  an  officer  of  the  race  predominating  In 
the  car,  sworn  to  conserve  the  peace,  whose 
duty  it  would  be,  as  well  as  his  natural  de- 
sire, to  so  direct  the  sitting  and  locomotion 
of  the  prisoner  In  the  car  and  otherwise 
control  his  actions  as  to  obviate  every  cause 
or  occasion  for  friction  between  him  and 
some  member  of  the  other  race.  Besidea,  it 
Is  our  observation  and  opinion  that  race  an- 
tipathy rarely,  if  ever,  results  in  conflict  or 
difficulty  between  members  of  opposing  races 
except  where  each  Is  free  to  act.  A  prisoner 
of  one  race  in  the  car  or  compartment  of  the 
other  race,  forced  there  by  the  officer,  would 
not  likely  by  his  presence,  under  such  cir- 
cumstances, arouse  in  members  of  the  other 
race  any  personal  animosity  towards  him- 
self or  a  desire  in  them  to  attack  him  In  his 
defenseless  condition. 

Appellee  here,  as  before  said,  had  the  pris- 
oner in  the  smoking  car  for  whites,  and  ap- 
pellant  contends  that,  if  we  construe  One 
law  so  as  to  permit  this,  then  it  must  follow 
that  appellee  could  carry  and  keep  the  pris- 
oner with  him  in  any  other  car  provided  for 
whites,  even  the  white  ladles'  car.    So  far 
as  any  provision  to  the  contrary  In  the  stat- 
ute here  Is  concerned,  this  Is  true.    If  it  Is 
to  be  prevented,  then  It  must  be  done  dther 
by  future  legislation  or  by  rules  which  the 
company  itself  may  adopt.     Such  rules,  so 
long,  as  they  do  not  require  a  separation  on 
the  train  of  the  officer  and  his  prisoner,  and 
so  long  as  they  permit  the  officer  to  ride  with 
the  prisoner  In  a  coach  or  compartment  pro- 
vided for  members  of  the  race  to  which  the 
officer  belongs,  would  not,  we  think,  conflict 
with  the  statutes  and  would  be  reasonable, 
although  such  rules  did  forbid  the  officer  to 
carry  and  keep  such  prisoner  in  the  ladles' 
coach.     Bass  v.  Chicago  &  N.  W.,  36  Wia 
450,  17  Am.  Rep.  495;   6  Am.  &  Eng.  Socy- 
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Law,  800.  Ordinarily,  however,  even  with- 
out such  rule,  a  white  officer  would  not  In- 
flict the  presence  of  a  prisoner  In  the  coach 
provided  for  ladies. 

The  fact  that  In  this  case  It  also  appears 
that  the  conductor,  upon  requiring  plaintiff 
officer  to  remove  the  prisoner  Into  the  negro 
compartment,  offered  to  leave  and  keep  open 
the  door  dividing  such  negro .  compartment 
from  the  smoking  compartment  for  whites, 
in  which,  as  said,  the  ofllcer  was  at  that  time, 
does  not  alter  the  case.  While  such  an  ar- 
rangement might,  as  urged,  have,  in  this  par- 
ticular instance,  kept  the  prisoner  within  the 
view  of  the  officer  and  so  near  to  him  as  to 
have  afforded  him  opportunity  to  prevent  the 
prisoner's  escape,  if  the  latter  had  attempted 
such,  yet,  such  an  arrangement  is  entirely  Im- 
practicable as  a  rule,  and,  besides,  would,  It 
seems  to  us,  result  In  a  violation  itself  of  said 
law  requiring  the  separation  of  the  races  in- 
to separate  compartments,  since  by  keeping 
open  the  door  dividing  such  compartments 
the  partition  between  them  would  be  prac- 
tically removed,  and  thereby  the  two  races 
would  be  brought  in  closer  contact  than  the 
statute  Intended.  At  any  rate,  if  the  plaintiff 
officer  had  the  right,  as  we  think  he  did  for 
reasons  pointed  out,  to  detain  the  prisoner 
in  the  white  coadi  with  him,  then  the  con- 
ductor had  no  right  to  require  him  to  remove 
such  prisoner  Into  the  negro  coach,  although 
such  conductor  did  offer  to  keep  open  the 
dividing  door.  If,  as  appellant  contends,  a 
white  officer,  in  order  to  be  and  remain  with 
his  negro  prisoner  during  the  Journey  on  a 
train,  must  sit  in  the  negro  coach  or  compart- 
ment, then  it  follows  that  a  negro  officer  in 
charge  of  a  white  prisoner  must,  when  riding 
on  a  train  with  his  white  prisoner,  be  per- 
mitted to  sit  with  him  in  the  coach  provided 
for  whites,  although  the  officer  is  a  free  agent 
and  the  prisoner  is  not  He,  the  negro  officer, 
being  free  and  in  a  coach  or  compartment 
set  aside  for  the  white  race,  would,  by  his 
very  presence,  more  likely  engender  race 
animosity  in  the  white  occupants,  resulting 
In  a  disturbance  of  the  peace,  than  would 
the  white  prisoner  In  the  negro  coach  or 
compartment,  who  is  there  restrained,  to  the 
knowledge  of  the  black  occupants,  against  his 
wilL  And,  If  appellant's  construction  of  the 
statute  Is  to  obtain,  and  the  officer  must.  If 
he  would  not  be  separated  from  his  prisoner, 
stay  with  him  In  the  coach  provided  for  the 
race  of  the  prisoner,  what  are  we  to  do  with 
a  case  where  the  officer  Is  white  and  has  two 
prisoners,  the  one  black  and  the  other  white, 
or  where  the  officer  is  black  and  has  two 
prisoners,  the  one  white  and  the  other  black? 
The  officer  certainly  cannot  sit  and  be  and  re- 
main In  both  coaches.  Should  not  he,  as  we 
hold,  be  permitted  to  detain  th^m  all  in  the 
coach  or  compartment  provided  for  the  offi- 
cer's race?  Or  must  he,  as  has  been  sug- 
gested, if  he  is  a  white  officer,  appoint  a 
negro  deputy  to  take  charge  of  and  sit  with 


and  guard  the  negro  prisoner  on  the  train, 
and  vice  versa?  Did  the  Legislature  coB' 
template  this?  If  so,  then  to  the  corps  of 
state  transfer  agents,  who  were  at  the  time 
of  the  passage  9f  the  statute  and  are  now  ap- 
pointed and  hold  office  for  the  purpose  of 
going  to  the  several  counties  of  the  state  and 
receiving  there  and  removing  to  the  peniten- 
tiary prisoners  who  have  been  convicted  of 
crime  In  the  courts  of  those  counties,  must 
be  added  a  force  of  negro  state  transfer 
agents,  and  the  appropriations  for  the  ex- 
pense of  such  transfer  and  removal  of  pris- 
oners must  be  largely  Increased;  for  under 
this  construction  of  the  law  it  would  take 
two  transfer  agents  to  remove  two  prisoners, 
where  one  is  white  and  the  other  black, 
whereas  before  the  statute  one  transfer  man 
could  remove  not  only  two,  but  a  dozen,  al- 
though of  divergent  races. 

Under  the  political  conditions  known  to 
have  existed  at  the  time  the  statute  was  pass- 
ed, and  which  It  was,  no  doubt,  then  contem- 
plated would  continue  to  exist,  and  which  do 
now  exist.  It  is  hardly  to  be  supposed  that 
the  Legislature  contemplated  or  intended, 
when  passing  the  statute,  that  it  was  to  oper- 
ate so  as  to  occasion  the  necessity  for  the 
appointment  of  negro  deputies,  and  to  entail 
additional  burdens  on  the  state  treasury  and 
on  the  several  sheriffs  of  the  state  In  paying 
the  salaries  and  traveling  expenses  of  the 
additional  deputies  which  before  was  unnec- 
essary. Nor  do  we  think,  as  before  said,  that 
it  can  rationally  be  contended  that  the  Leg- 
islature intended  that  the  only  way  to  avoid 
such  appointments  and  such  additional  ex- 
pense would  be  for  the  officers  to  adopt  other 
means  than  railroad  trains  for  transporting 
prisoners.  The  statute  was  passed  In  the 
year  1887,  long  before  automobiles  came  into 
use,  even  before  they  were  heard  of  as  a 
practical  means  of  conveyance,  and  at  a  time 
when  railroad  trains  were  the  only  agencies 
employed  for  quick  transportation.  Emer- 
gencies then,  as  they  do  now,  frequently  arose 
requiring  the  quick  and  fast  removal  of  a 
prisoner  to  prevent  him  from  being  lynched, 
or  to  carry  him  to  answer  the  summons  of  a 
court  elsewhere  in  the  state  and  at  a  long 
distance  from  the  place  where  the  prisoner 
might  be  detained.  Is  it  to  be  supposed,  then, 
that  the  Legislature  Intended  to  deny  to 
sheriffs  and  state  transfer  agents  this  means 
of  conveyances  for  prisoners,  and  to  relegate 
them  to  the  necessity  of  using  horse  teams 
or  ox  carts?  If  so,  it  would  take  weeks  to 
do  what  otherwise  could  have  been  done  in 
a  day,  and  would  unnecessarily  hamper  offi- 
cers In  the  discharge  of  their  duties,  and  de- 
lay the  administration  of  justice  and  the  en- 
forcement of  law. 

Another  suggestion  is  that,  since  the  stat- 
ute makes  no  express  exceptions  to,  or  ex- 
press exemptions  from,  the  rule  it  lays  down 
to  the  effect  that  the  persons  of  one  race 
must  not  ride  in  coaches  or  compartments 
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provided  for  the  other,  It  must  be  so  enforced 
until  amended  by  the  Legislature.  This  sug- 
gestion, when  analyzed.  Is  but  anotheir  way 
of  stating  that  by  the  statute,  containing  as 
it  does,  no  express  exceptione  or  exemptions 
from  its  provisions,  the  Legislature  Intended 
(the  very  things  we  have  endeavored  to  ex- 
plode) that  officers  of  the  wWte  race  having 
In  charge  a  prisoner  of  the  negro  race  must, 
until  the  law  is  amended  by  the  Legislature, 
either  abandon  railroad  travel  in  removing 
the  prisoner,  or  must  appoint  and  employ  a 
negro  deputy  to  take  charge  of  the  prisoner 
when  on  the  train,  or  must,  if  he  does  not  do 
so,  leave  the  prisoner  on  the  coach  to  himself 
and  take  chances  of  his  escaping  or  being 
rescued.  The  Legislature,  we  are  bound  to 
say,  intended  that  some  construction  of  the 
law  be  given  as  to  Its  operation  with  respect 
to  officers  of  one  race  having  in  charge  on 
trains  prisoners  of  another ;  for  certainly  it 
is  more  reasonable  to  suppose  that  In  passing 
the  law  the  Legislature  had  in  mind  this  con- 
dition, which  is  now  and  was  then  so  com- 
mon and  of  such  frequent  occurrence,  than 
to  suppose  that  they  did  not  If  they  did, 
then  what  did  they  intend  as  to  this  matter? 
It  seems  to  us  that  the  only  logical  and  ra- 
tional answer  Is  that  which  we  have  given, 
to  the  effect  that  the  law  was  not  at  all  In- 
tended to  operate  on  a  prisoner,  who  has  no 
free  agency,  and  cannot  make  any  choice  as 
to  what  car  he  shall  sit  In.  There  was  no 
need  or  occasion  to  except  or  exempt  blm  by 
any  express  terms  from  the  operation  of  the 
law,  since  basic  principles  of  the  law  in  gen- 
eral, and  outside  of  this  statute,  exempt  him. 
In  that  they  forbid  any  imputation  of  crime 
to  a  person  who  acts  under  compulsion.  Nor 
does  the  officer  who  compels  the  prisoner  to 
sit  In  the  car  provided  for  persons  of  the  offi- 
cer's race  offend  In  doing  so,  either  expressly 
or  impliedly,  the  provisions  of  the  statute  or 
of  any  other  law,  since  it  cannot  be  said  that 
he  is  aiding  and  abetting  the  prisoner  to  vio- 
late the  law,  because,  as  seen,  the  prisoner 
is  not  violating  the  law  as  it  does  not  opei^ 
ate  on  him.  An  aider  or  abettor  in  crime 
cannot  in  law  or  in  the  nature  of  things  ex- 
ist without '  a  principal  in  crime ;  the  one 
presupposes  the  other. 

The  statute  here  merely  provides  tliat  It 
shall  be  unlawful  for  a  person  of  one  race, 
himself,  to  "ride,  or  attempt  to  ride,  in  a 
coach,  or  division  of  a  coach,  designated  for 
the  race  to  which  he  does  not  belong" ;  hence, 
it  creates  a  crime  of  such  a  nature  that  it 
cannot  be  committed  without  the  free  agency 
of  the  person  who  actually  does  the  riding 
or  makes  the  attempt  thereto.  If  so,  then 
It  Is  a  logical  absurdity  to  say  that  such  per- 
son can  be  aided  and  abetted  In  committing 
or  attempting  to  commit  a  crime  which  he 
neither  committed  nor  attempted.  If  the  stat- 
ute had  not  only  prohibited,  as  it  did,  any 
I>erson  from  "riding  or  attempting  to  ride," 
et&t  but  had  also  prohibited  any  person  from 


forcing  another  so  to  ride,  etc.,  then  ibe  case 
would  be  different. 

We  feel  clear  that  the  statute  does  not  ap- 
ply, and  was  not  intended  to  apply,  to  prison- 
ers, who  are  impliedly  excepted  from  its  op- 
eration. 

As  to  employes  who  are  engaged  in  the 
management  of  the  train,  it  seems  to  as  like- 
wise clear  that  the  statute  does  not  and  was 
not  intended  to  apply.  Certainly,  it  cannot 
be  reasonably  supposed  that  the  Legislature 
Intended  by  the  law  to  require  railroad  com- 
panies to  have  two  sets  of  train  employes- 
white  conductors  and  white  porters  for  the 
coaches  for  white  passengers,  and  negro  con- 
ductors and  negro  porters  for  the  coaches  for 
negro  passengers.  Tet,  in  tliis  case,  as  in  the 
case  of  prisoners,  no  exception  is  written  in 
the  law.  Why?  The  only  sensible  answer, 
we  think,  is  because  the  Legislature  contem- 
plated and  Intended  that  the  law  should  ap- 
ply only  to  passengers  and  not  to  train  em- 
ployes engaged  in  the  management  of  the 
train,  who,  it  was  expected,  were  still  left 
free  to  ride  In  any  coach  where  their  duties 
might  call  them. 

As  to  nurses,  while  it  would  violate  the 
terms.  It  would  not  violate  the  spirit,  of  the 
statute,  for  them  to  ride  in  the  coach  or  com- 
partment designated  for  the  race  to  which 
the  child  or  patient  they  may  have  In  charge 
belongs;  for  the  statute,  as  before  pointed 
out,  was  grounded  solely  in  a  purpose  to  pie- 
vent  race  conflicts,  which  conflicts,  it  was  no 
doubt  contemplated,  would  not  likely  arise  or 
be  occasioned  by  the  conditions  named. 

However,  these  matters  are  not  before  na 
and  it  will  be  time  enough  to  deal  with  these 
questions  when  they  arise.  We  have  advert- 
ed to  them  merely  for  the  purpose  of  demon- 
strating the  Integrity  of  our  position  that  the 
statute  waa  not  intoided  to  apply  to  prU- 
onera 

The  foregoing,  however,  expresses  only  the 
views  of  the  writer,  which,  if  they  had  been 
concurred  in  by  this  court,  would  have  result- 
ed In  an  affirmances  of  the  jodgment  appealed 
from,  wlilch  was  In  favor  of  the  plaintiff. 
The  majority  of  the  court  differ  with  the 
writer  and  are  of  opinion,  for  reasons  whidi 
each  of  the  Judges  has  respectively  stated  In 
opinions  hereto  appended,  that  the  Judgment 
should  be  reversed.  It  is  consequently  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

PELHAM,  P.  J.  I  am  unable  to  agree 
with  the  reasoning  adopted,  or  concur  in  the 
conclusion  reached,  by  my  Brother  THOMAS 
in  writing  to  an  affirmance  in  this  case,  and 
think  the  record  presents  matters  showing 
error  requiring  a  reversal  of  the  Judgment  of 
the  lower  co'&rt. 

The  result  of  the  opinion,  and  In  fact  the 
direct  holding,  Is  that,  in  so  far  as  the  pro- 
visions of  the  statutes  requiring  a  separation 
of  the  races  of  passengers  of  a  common  car- 
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rler  are  concerned  (Code,  SS  5487,  5488,  7684), 
It  is  left  wltbln  tbe  discretion  or  caprice  of  a 
'White  officer  in  charge  of  a  negro  prisoner 
charged  with  murder,  to  carry  such  negro 
prisoner  Into  a  separate  coach  provided  for 
the  accommodation  of  whUe  ladies  only.  If 
80,  then  any  petty  white  offloer  having  in 
charge  a  most  desperate  and  repnlsive  negro 
criminal  or  lunatic  would  have  the  right, 
following  only  his  own  whim  or  caprice,  and 
notwithstanding  these  segregation  laws  enact- 
ed by  our  law-making  body,  to  Intrude  any 
negro  prisoner  in  his  custody  into  a  separate 
coach  or  compartment  of  a  train  provided 
for  the  accommodation  of  white  ladies.  And 
If  this  be  the  proper  construction  of  these  stat- 
utes for  the  separation  of  the  races,  there  is 
no  limit  to  the  number,  and  several  deputies 
In  charge  of  a  score  or  more  of  negro  pris- 
oners (as  we  know  not  Infrequently  happens 
in  transferring  prisoners)  would  have  the 
right  to  crowd  their  charges  into  the  white 
ladies'  coach,  where,  perhaps,  there  might 
be,  and  It  is  not  unlikely  to  believe  there 
would  be,  delicate,  nervous  white  women 
seeking  the  comforts  and  seclusion  of  travel 
in  a  coach  provided  by  the  carrier  either  for 
their  exclusive  use  as  passengers  or  for  the 
use  of  white  persons  only. 

I  cannot  concur  in  a  process  of  reasoning 
reaching  a  conclusion  that  operates  to  con- 
■tme,  or  to  ingraft  an  exception  on,  these 
statutes,  so  as  to  give  to  every  petty  white 
officer  the  lawful  right  and  authority,  upon 
bis  own  volition,  so  to  Intrude  his  negro 
charge  into  a  coach  or  compartment  of  a 
train  set  apart  for  white  passengers.  It  is 
not  at  all  imixissible  to  suppose,  if  this  right 
to  force  negro  prisoners  into  coaches  desig- 
nated for  the  travel  of  white  people  is  given 
to  every  petty  white  officer  in  charge  of  a 
negro  prisoner  or  prisoners  within  the  state, 
by  ingrafting  an  exception  by  construction  as 
to  them  on  these  segregation  laws,  that  some- 
times it  would  be  taken  advantage  of  and 
resorted  to  by  inferior  deputy  officers  to  ex- 
blbit  or  vaunt  their  superior  authority  and 
parade  their  importance,  with  the  result  that 
the  very  evil  the  statutes  were  enacted  to 
remove  or  prevent  would  almost  certainly 
follow  as  a  consequence  of  judicially  ingraft- 
ing upon  them  this  exception.  The  construc- 
tion given  to  these  laws  by  my  Associate,  it 
seems  to  me,  would  be  to  authorize,  and  to 
clothe  a  certain  class  with  the  lawful  right 
to  do,  that  which  would  result  in  producing 
one  of  the  mischiefs  intended  by  the  Legisla- 
ture in  the  enactment  of  the  laws  to  prevent, 
and  would  be  violative  of  the  spirit  and  coa- 
travene  the  very  policy  of  the  statutea 

Even  if  it  should  be  conceded  that  the  law 
cannot  be  literally  enforced,  and  necessitates 
the  inclusi(ni  of  an  exception,  ingrafted  under 
tbe  "rale  of  reason,"  due  to  the  fact  that  a 
conflict  or  ambiguity  is  said  to  arise  in  the 
law  with  respect  to  its  application  to  this 
case  because  of  the  duty  Imposed  by  law  on 
an  officer  to  safely  guard  his  prisoner  while 


transferring  him  from  one  place  to  another, 
then  the  ruling  in  tbe  Texas  case  (Gulf,  etc., 
Ry.  Co.  V.  Sharman  [Tex.  Olv.  App.]  158  S. 
W.  1045)  seems  to  dispose  of  the  question 
very  satisfactorily  along  those  lines.  WhUe 
it  Is  true  that  that  case  is  not  binding  as  a 
precedent  on  this  court,  the  reasoning  upon 
which  it  proceeds  is  In  the  main  sound,  and. 
It  it  is  permissible  at  all  to  consider  the  ques- 
tion from  the  standpoint  from  which  it  is 
there  considered,  the  conclusion  is  correct,  OS 
I  view  it  Perhaps  the  opinion  goes  too  far 
in  what  is  said  of  the  discretion  reposed  in 
a  conductor  as  a  matter  of  law,  but  it  is 
not  necessary  to  adopt  that  holding  under 
the  facts  in  this  case  in  passing  on  the  rights 
of  the  parties  and  in  arriving  at  tbe  conclu- 
sion reached. 

[1]  It  does  not  seem  to  me  that  enactments 
of  tbe  nature  under  consideration  would  be 
affected  and  held  to  be  void  as  violating  the 
provisions  of  tbe  fourteenth  amendment  of  the 
federal  Constitution,  guaranteeing  to  all  per* 
sons  equal  protection  of  the  laws,  because 
we  are  aware  of  the  history  and  cause  for 
their  enactment  as  a  matter  of  common 
knowledge,  and  use  this  knowledge  in  ap- 
plying them  to  concrete  cases,  and  keep 
In  view  the  object  of  the  enactment — so 
long  as  no  discrimination  Is  made  in  the 
enforcement  of  the  statutes,  and  equal  pro- 
tection of  tbe  law  is  accorded  to  aU.  It 
has  been  held  to  be  a  reasonable  regulation 
for  a  carrier  to  have  on  its  train  a  coach  to 
be  occupied  exclusively  by  ladles.  Bass  v. 
Chicago,  etc.,  By.,  36  Wis.  450,  17  Am.  Rep. 
495.  And  it  was  held  to  be  proper  in  en- 
forcing the  regulation  to  regard  and  observe 
the  object  and  purpose  in  making  it  in  tbe 
application  and  enforcement  of  the  law.  It 
was  not  to  keep  ladies  out  of  other  cars,  but 
to  prevent  men  from  obtruding  on  ladles. 
We  know  that  as  a  matter  of  common  knowl- 
edge, and  keeping  the  purpose  for  its  enact- 
ment In  mind  and  giving  It  effect,  in  ai^ly- 
ing  tbe  law  to  a  concrete  case,  does  not  viti- 
ate the  law  as  discriminatory  and  unconsti- 
tutional. We  also  know  as  a  matter  of  com- 
mon knowledge  that  the  object  and  purpose, 
as  well  as  the  legislative  intent,  In  passing 
the  statutes  for  the  segregation  of  tbe  races 
in  jails  and  schools  and  on  the  trains  and 
other  places,  was  not  to  prevent  an  undesira- 
ble and  unwelcome  intrusion  of  the  white 
people  upon  the  colored  people;  and,  merely 
having  regard  to  the  purpose  and  object  of 
tbe  enactment,  in  applying  the  law  to  a  case 
In  band  should  not  make  tbe  statute  uncon- 
stitutional as  violative  of  the  guaranty  of 
equal  protection  under  the  laws.  It  is  not  a 
question  of  the  law's  making  a  preference  or 
distinction,  or  its  application  in  denial  of 
equal  protection  under  the  laws,  to  construe 
an  enactment  in  its  application  to  a  concrete 
case  in  the  light  of  tbe  known  evil  it  was 
designed  to  remove  or  prevent  In  constru- 
ing these  statutes  and  applying  them,  are  we 
to  be  required  to  throw  away  common  knowl- 
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edge  and  common  sense  and  blind  ourselves 
to  the  nnlversal '  knowledge  that  they  were 
enacted  by  a  dominant  white  race  with  a 
view  to  the  preservation  of  peace  and  good 
order  and  the  promotion  of  .that  race's  qnlet 
enjoyment  of  these  places  without  the  asso- 
ciation of  the  negro  race,  and  to  prevent  the 
evil  and  disturbances  that  are  likely  to  re- 
sult as  the  consequence  of  an  undeslred  In- 
trusion by  negroes  upon  white  persons  in 
those  places  where  a  commingling  of  the 
races  la  provided  against?  The  Supreme 
Court  of  the  United  States,  in  passing  upon 
similar  statutes  and  upholding  their  consti- 
tutionality, have  discussed  and  recognized, 
in  effect,  the  consideration  of  these  matters 
In  applying  the  law.  Mr.  Justice  Brown,  in 
delivering  the  opinion  of  the  court  in  pass- 
ing on  a  similar  statute  in  Plessy  r.  Fergu- 
son, 163  U.  S.  537,  551, 16  Sap.  Ct  1188, 1143, 
41  Ia  Ed.  256,  260,  said: 

"If  the  two  races  are  to  meet  on  terms  of  so- 
cial e^nality,  it  must  be  the  result  of  natural 
afflnities,  *  *  *  a  voluntary  consent  of  the 
individuals." 

And  further: 

"Le^slation  is  powerless  to  eradicate  racial 
instincts  or  to  abolish  distinctions  based  upon 
physical  differences." 

See,  also.  West  Chester,  etc.,  R.  R.  Co.  t. 
Mills,  55  Pa.  209,  93  Am.  Dea  744,  approv- 
ingly cited  in  the  Plessy  Case  by  Mr.  Justice 
Brown.  We  are  supposed  to  have,  and  do 
have,  a  knowledge  common  to  us  all  as  to 
these  racial  instincts  and  social  equality  of 
the  races,  and  historically  know  that  the  en- 
actment of  these  laws  grew  out  of  no  pur- 
pose to  meet  an 'objection  of  the  negro  race 
against  association  with  the  white  race,  nor 
to  prevent  the  white  people  from  attending 
negro  schools  or  riding  in  cars,  or  compart- 
ments of  cars,  set  apart  for  negroes.  With 
this  knowledge,  if  It  is  permissible  to  graft 
an  exception  on  the  law  so  that  it  may  be 
enforced  and  applied  under  the  facts  and 
circumstances  presented  by  this  case,  it 
seems  to  me  that  the  rule  of  the  company 
lenforced  by  the  conductor  requiring  the  of- 
ficer to  leave  the  negro  prisoner  in  the  coach 
or  compartment  for  that  race  and  remain 
there  with  him,  if  he  saw  proper,  was  a 
more  reasonable  rule  within  the  spirit  of  the 
law,  and  could  be  more  properly  Ingrafted 
as  an  exception  to  the  statutes  under  "the 
rule  of  reason"  than  the  holding  which  in- 
grafts an  exception  which  permits  the  negro 
prisoner  to  be  intruded  by  the  officer  into  a 
coach  or  compartment  exclusively  for  white 
persons.  If  common  sense  is,  as  it  is  said 
to  be  (Wright's  Case,  68  Ind.  163,  35  Am. 
Bep.  212),  an  important.  If  not  an  indis- 
pensable, element  in  the  successful  adminis- 
tration of  the  law,  then  does  not  this  ques- 
tion naturally  suggest  itself:  If  It  should 
be  a  fact  that  the  negro  race  claims  no  right 
as  against  the  intrusion  upon  it  of  the  white 
race,  how  can  it  then  be  said  to  be  a  denial 
of  any  right,  equal  or  otherwise,  of  that 


race  for  a  white  person  to  occupy  a  com- 
partment on  a  car  set  apart  for  the  occu- 
pancy of  the  negro  race?  I  propound  this 
only  as  a  query,  but  I  call  attention  to  the 
late  case  {January  19,  1914)  of  Patsone  v. 
Commonwealth  of  Pennsylvania,  232  U,  S. 
138,  144,  34  Sup.  Ct  281,  282  (58  L.  Ed.  539), 
In  whldi  the  Supreme  Court  of  the  United 
States,  In  passing  on  the  provisions  of  a 
state  statute  and  the  object  of  its  passage 
as  not  being  untonstitutlonal  under  the  equal 
protection  provisions  of  the  fourteenth 
amendment,  in  an  opinion  by  Mr.  Justice 
Holmes,  has  said: 

"But  we  start  with  the  general  consideration 
that  a  state  may  classify  with  reference  to  the 
evil  to  he  prevented^  and  that  if  the  class  dis- 
criminated against  is  or  reasonably  might  be 
considered  to  define  those  from  vihom  the  evil 
maiiUi/  it  to  te  feared,  it  properly  may  be  pick- 
ed out.  A  lack'  of  abstract  symmetry  does  not 
matter.  The  queition  U  a  practical  one,  de- 
pendent upon  experience.  The  demand  for  sym- 
metry ignores  the  specific  difference  that  expe- 
rience is  supposed  to  have  shown  to  mark  the 
class.  It  is  not  enough  to  invalidate  the  law 
that  others  may  do  the  same  thing  and  go  un- 
punished, if,  <M  •  matter  of  foot,  it  is  found 
that  the  danger  it  <^aractertetie  of  the  elati 
named."    (Italics  supplied.) 

The  opinion  further  quotes   approvingly: 
"The  state  'may  direct  its  law  against  what 

it  deems  the  evil  as  it  actually  exists  without 

covering  the  whole  field  of  possible  abases.' " 

Central  Lumber  Co.  v.  South  Dakota,  226  U. 

S.  157,  160,  33  Sup.  Ct  66,  67  (67  L.  Ed.  164); 

Rosenthal  v.  New  York,  226  U.  8.  260,  33  Sup. 

Ct.  27,  57  L.  Ed.  212,  Ann.  Cas.  1914B,  71; 

L'Hote  V.  New  Orleans.  177  U.  S.  687,  20  Sup. 

Ct  788t  44  L.  Ed.  899. 

[2]  Referring  to  the  facts  In  this  case,  we 
find  that,  with  full  knowledge  of  the  law  and 
surrounding  circumstances,  a  white  officer 
having  in  charge  a  negro  prisoner  boarded 
one  of  the  appellant's  regular  passenger 
trains  and  Insisted  upon  Intruding  his  negro 
prisoner  Into  a  coach  or  compartment  set 
apart  for,  and  occupied  exclusively  by,  white 
persons.  The  conductor  informed  the  officer 
that  it  was  against  the  law  and  the  rules 
of  the  company  for  the  negro  prisoner  to  oc- 
cupy a  compartment  set  apart  for  the  exclu- 
sive use  of  white  passengers,  and  upon  the 
otllcer's  insisting  upon  having  the  prisoner 
in  his  charge  occupy  the  white  compartment 
as  a  passenger,  and  refusing  to  accept  one 
or  more  proffers  made  by  the  conductor  as 
to  where  the  prisoner  would  be  permitted  to 
ride,  but  insisting  upon  his  right  to  keep  the 
negro  In  the  white  coach,  he  (the  officer),  to- 
gether with  the  negro  prisoner  in  bis  charge, 
was  ejected  from  the  train  without  violence 
or  unnecessary  force  being  used,  or  Indignity 
offered.  In  this  the  conductor  was  comply- 
ing with  the  letter  of  the  law  and  the  rules 
of  the  company,  and,  if  so,  can  his  action  be 
made  the  basis  of  a  suit  tor  damages  against 
the  carrier  by  the  officer  for  not  permitting 
him,  in  violation  of  the  letter  of  the  law  and 
rules  of  the  company,  to  keep  a  negro  prison- 
er In  a  coach  or  compartment  of  the  train 
set  apart  exclusively  for  white  people}    It 
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does  not  seem  to  me  that  under  any  aspect  of 
the  case  a  cause  of  action  against  the  carrier 
for  recoverable  damages  is  shown. 

If  it  be  conceded  that  an  exception  must 
be  recognized  in  the  case  of  a  white  officer  In 
charge  of  a  negro  prisoner,  because  of  the 
right  of  the  ofBcer  to  use  the  public  carrier 
In  the  discharge  of  his  public  duty  In  remov- 
ing the  negro  prisoner  and  safeguarding  him 
while  en  route,  then  It  seems  to  me  that  a 
due  regard  for  the  legislative  intent  and  ob- 
ject to  be  obtained  in  passing  these  segrega- 
tiOD  statutes,  that  I  have  above  discussed, 
would  leave  the  door  of  construction,  in  ap- 
plying the  "rule  of  reason"  to  Ingrafting  an 
exception  on  the  statutes  and  making  an  ap- 
plication to  the  case  in  hand,  open  to  but 
one  conclusion ;  and  that  Is  that  the  rule  of 
the  company,  having  reference  to  the  separa- 
tion of  the  races  in  conformity  with  the  seg- 
regation statutes,  requiring  a  white  officer 
having  In  charge  a  n%ro  prisoner  either  to 
leave  the  prisoner  in  the  compartment  set 
apart  for  his  race  or  to  remain,  if  he  so  de- 
sires for  the  safe-keeping  of  bis  prisoner,  In 
tht^t  compartment.  Is  more  reasonable  as  re- 
ferred to  and  authorized  by  a  construction  of 
the  statutes  than  the  opposed  view  which  in- 
grafts an  exception  giving  an  officer  the 
right  to  intrude  a  negro  prisoner  in  a  car  or 
compartment  set  apart  for  the  exclusive  use 
of  passengers  of  the  white  race.  It  follows 
that  the  enforcement  of  such  a  rule  by  the 
conductor  would  not  afford  the  appellee  legal 
cause  for  an  action  for  damages  against  the 
appellant  And  this  would  be  true  whether 
the  statutes  be  literally  enforced,  or  it  be 
conceded  that  an  exception  can  properly  be 
ingrafted  to  meet  the  conditions  presented 
and  discussed. 

It  does  not  seem  to  me  to  be  at  all  neces- 
sary in  disposing  of  the  Issues  presented  on 
this  appeal  to  imagine  fanciful  cases  with 
respect  to  negro  deputies  in  charge  of  white 
prisoners  or  white  and  negro  prisoners,  etc., 
and  speculate  upon  the  various  questions 
and  propositions  that  might  possibly  arise 
In  tbe  presentiLtion  of  some  improbable  case. 
If  complications  of  this  nature  arise  in  the 
application  of  the  segregation  statutes  and 
rules  made  by  common  carriers  in  pursuance 
of  them,  In  other  and  different  cases  arising 
out  of  different  facts  and  conditions,  it  wUl 
be  time  enough  to  dispose  of  the  propositions 
presented  in  such  cases  when  they  arise. 
In  the  meantime,  the  Legislature,  it  la  not 
unreasonable  to  suppose,  may  amend  the 
statutes  and  provide  for  exceptions  (as  is  the 
case  with  respect  to  similar  statutes  in  other 
states)  and  remove  even  the  possibility  of  the 
supposed  Imagined  cases.  But  I  do  not  be- 
lieve it  can  be  rationally  contended  with  any 
■ui>port  of  reason  that  a  Legislature  of  this 
state  will  ever  pass  an  amendment  to  these 
statutes  providing  as  an  exception  to  them 
that  every  arresting  officer  of  the  state  and 
their  horde    of  d^utiea  and  subordinates 


shall  have  the  right  to  intrude  negro  prison- 
ers in  their  charge  into  cars  or  compartments 
set  aside  for  white  women  passenge'rs,  and  I 
cannot  but  think  that  a  judicial  construction 
or  ingrafting  of  the  present  laws  on  that  sub- 
ject, which  makes  this  a  right  conferred  or 
not  inhibited  by  them,  is  departing  from  the 
spirit  of  the  law  as  given  us  by  the  law-mak- 
ing body  and  is  going  too  far  afield  and  to 
an  unauthorized  extent  in  judicial  construc- 
tion from  the  legislative  meaning  and  intent, 
for  I  feel  a  moral  conviction  that  the  Legis- 
lature could  not  have  intended  such  results. 

BROWN,  J.  This  is  an  action  by  the  ap- 
pellee against  the  appellant  to  recover  dam- 
ages for  the  breach  of  a  contract  under 
which,  as  plaintiff  alleges,  he  was  entitled 
to  be  carried  as  a  passenger  from  Montgom- 
ery to  Prattville  (m  one  of  the  defendant's 
trains,  the  defendant  being  engaged  in  the 
operation  of  a  railroad  as  a  common  carrier 
of  passengers.  Some  of  the  counts  of  the 
complaint  aver  that  this  breach  consists  in 
willfully  or  wantonly  ejecting  the  plaintiff 
by  the  agents  and  servants  of  the  defend- 
ant, while  acting  within  the  scope  of  their 
employment;  while  others  set  up  as  the 
breach  that  the  ejection  was  unlawful  or 
wrongful.  Two  of  the  counts  of  the  com- 
plaint (the  fourth  and  fifth),  which  set  out 
the  substantial  facts  as  developed  on  the 
trial,  aver  in  substance  that  the  plaintiff  was 
sheriff  of  Autauga  county  and  was  at  Mont- 
gomery, Ala.,  having  in  his  custody  a  prison- 
er of  the  negro  race,  whom  it  was  his  duty 
to  carry  to  Prattville,  in  Autauga  county: 
that,  with  a  view  of  discharging  this  duty, 
he  purchased  from  the  defendant's  agent  at 
Montgomery  two  first-class  tickets,  for  which 
be  paid  35  cents  each,  which  entitled  plain- 
tiff and  his  prisoner  to  be  carried  as  passen- 
gers on  defendant's  train  from  Montgomery 
to  Prattville;  that  plaintiff  and  said  pris- 
oner boarded  the  train  as  passengers,  and 
plaintiff  selected  seats  for  himself  and  his 
charge  In  a  car  or  compartment  of  the  train 
set  apart  and  maintained  exclusively  for 
persons  of  the  white  race ;  that  the  conduc- 
tor in  charge  of  the  train  directed  the  plain- 
tiff to  go  with  his  prisoner  into  the  coach  or 
compartment  provided  for  persons  belonging 
to  the  negro  race,  when  the  plaintiff  refused, 
and  thereupon  the  conductor  refused  to  per- 
mit plaintiff  to  continue  bis  journey,  and 
required  him  and  his  prisoner  to  leave  the 
train  at  the  Union  Station  in  Montgomery, 
a  long  distance  for  plaintUTs  destination. 
The  defendant,  by  its  pleadings  and  also  its 
evidence,  insists  that  it  should  not  be  held 
liable:  (1)  Because  the  plaintiff,  who  had 
in  his  custody  a  negro  prisoner,  carried  his 
prisoner  Into  a  compartment  of  the  train  set 
apart  for  the  exclusive  use  of  white  passen- 
gers, and  refused  to  obey  the  order  of  the 
conductor  assigning  the  negro  to  the  com- 
partment aet  apart  for  use  of  persons  be- 
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longing  to  the  negro  race,  and  Insisted  on 
keeping  bis  said  prisoner  In  said  compart- 
ment provided  for  white  passengers,  and  for 
this  the  conductor,  under  the  proTlslons  of 
section  6488  of  the  Code  of  1007,  bad  the 
right  to  eject  the  plalntUC  and  bis  prisoner 
from  the  train;  and,  (2)  that  the  defendant 
had  a  rule,  wbicb  it  had  promulgated,  of 
which  the  plaintltF  had  knowledge,  prohibit- 
ing the  carrying  of  negro  prisoners  in  cars  or 
compartments  of  the  train  set  apart  for  the 
accommodation  of  white  passengers,  and 
that  the  plaintiff  Insisted  on  keeping  his  pris- 
oner in  the  white  compartment  in  violation 
of  this  rule,  and,  in  the  exercise  of  the  au- 
thority conferred  upon  him  as  conductor  of 
the  train  by  the  rule,  be  bad  the  right  to 
eject  plalntifF  and  Ills  prisoner  from  the 
train. 

There  is  a  slight  conflict  In  the  evidence  on 
one  point;  the  evidence  on  the  part  of  the 
plaintiff  tending  to  show  that  the  condnctor 
refused  to  allow  the  negro  prisoner  to  ride 
in  the  comiMirtment  set  apart  for  the  accom- 
modation of  white  passengers,  and  insisted 
that  the  plaintiff  carry  the  prisoner  into  the 
compartment  set  apart  for  negro  passengers 
and  that  be  (plaintiff)  go  Into  and  remain  in 
flald  compartment  with  said  prisoner,  while 
that  on  the  part  of  the  defendant  tended  to 
show  that  the  conductor  denied  the  right  of 
the  negro  prisoner  to  remain  In  the  wtdte 
compartment,  but  left  it  optional  with  the 
plaintiff  to  place  his  prisoner  Just  inside  the 
door  of  the  compartment  provided  for  pas- 
sengers of  the  negro  race,  and  himself  re- 
main In  the  compartment  provided  for  wlilte 
passengers  (the  evidence  showing  that  the 
two  compartments  were  separated  by  a  very 
thin  partition  and  that  the  plaintiff  would  be 
as  close  to  his  prisoner  thus  situated  as  they 
would  have  been  bad  they  both  remained  in 
the  compartment  for  white  passengers,  the 
condnctor  proposing  to  allow  the  door  be- 
tween the  two  compartments  to  remain  open 
so  that  plaintiff  could  watch  the  prisoner), 
or,  if  he  preferred,  it  was  left  optional  with 
the  plaintiff  to  go  into  the  negro  compart- 
ment with  bis  prisoner.  The  plaintiff  insist- 
ed that  be  would  ride  where  he  was  and  re- 
tain his  prisoner  with  him,  or  he  would  have 
to  be  put  off  of  the  train.  The  evidence  Is 
without  conflict  that  the  ejection  of  the  plain- 
tiff was  effected  without  violence,  no  more 
force  being  used  than  was  necessary  to  ac- 
complish the  purpose. 

In  the  first  three  counts  of  the  complaint, 
there  is  nothing  to  indicate  that  the  plaintiff 
was  an  officer  of  the  law  and  had  any  more 
right  than  an  ordinary  citizen  who  had  pur- 
chased a  first-class  ticket  and  was  a  passen- 
ger on  the  train,  and  therefore,  on  the  undis- 
puted evidence  in  the  case,  the  plaintiff  was 
not  entitled  to  recover  under  these  counts, 
because  the  conductor  of  the  train,  in  the 
exercise  of  lawful  authority  and  in  compli- 
ance with  the  strict  letter  of  the  statute, 


had  a  right  to  expel  blm  if  he,  In  his  ordi- 
nary relation  as  a  citizen,  and  not  as  an  offi- 
cer of  the  law,  undertook  to  Impose  upon  the 
carrier  and  the  passengers  in  its  care  the 
presence  of  a  person  of  different  race  and 
color,  in  violation  of  the  spirit,  U  not  the  let- 
ter, of  the  law.  And  in  such  a  case,  the 
conductor  having  complied  with  the  statute 
and  acted  within  Its  strict  letter,  it  cannot 
be  insisted  with  any  degree  of  seriousness 
that  tbe  carrier  should  be  held  liable. 

A  more  serious  question  is  presented  by 
the  case  stated  in  the  fourth  and  fifth  counts 
of  the  complaint,  and  it  is  conceded  by  the 
opinion  of  my  Brother  THOMAS,  and  by 
counsel  on  both  sides,  that.  In  order  to  Justi- 
fy recovery  under  those  counts,  an  exception 
must  be  interpolated  into  or  grafted  upon 
the  statute  by  Judicial  construction,  eo  as 
to  prevent  its  application  to  a  negro  pris- 
oner In  charge  of  an  officer.  Determlnlns 
whether  the  court  has  this  power,  or  Should 
exercise  this  authority,  is  the  drilcate  and 
vital  question  in  this  case.  The  manifest 
purpose  of  the  statute,  and  the  only  theory 
upon  which  It  can  escape  condemnation  un- 
der the  fourteenth  amendment  of  the  federal 
Constitution,  is  that  It  purposes  to  afford 
equal  but  separate  accommodations  on  rail- 
way passenger  trains  to  passengers  belonging 
to  the  different  races.  Plessy  v.  Ferguson, 
163  D.  8.  637,  16  Sup.  Ct  1138,  41  L.  Bd. 
266 ;  C.  &  O.  Co.  v.  Kentucky,  179  U.  S.  388, 
21  Snp.  Ot  101,  45  L.  Ed.  244;  Brannon  on 
Fourteenth  Amendment,  87.  And  by  express 
provision,  in  order  to  avoid  a  conflict  witb 
the  power  of  Congress  to  regulate  interstate 
commerce,  the  statute  declares: 

"This  section  shall  not  apply  to  cases  of  white 
or  colored  passengers  entering  this  state  upon 
railroads  under  contracts  for  their  transporta- 
tion made  in  another  state  where  like  laws  to 
this  do  not  prevail." 

The  question  of  construing  this  statute  is 
a  delicate  one,  because  embodied  in  it  ia  a 
sentiment  that  is  sacred  to  the  people  of  tbis 
state,  their  social  institutions  and  customs, 
and  to  place  a  construction  thereon  that 
would  operate  to  offend  against  the  federal 
Constitution  is  a  result  the  court  must  avoid. 
It  is  a  settled  rule  that  the  federal  Sulireme 
Court  in  determining  the  constitutlonallt; 
of  a  state  statute  wlU  do  so  In  the  light  of 
the  established  construction  placed  upon  it 
by  the  courts  of  the  state ;  and,  although  the 
letter  of  the  statute  may  not  offend,  if  it  is 
accorded  a  construction  by  the  highest  court 
of  the  state  that  makes  it  offensive  to  the 
federal  Constitution,  it  will  be  stricken  dowa 
Louisville,  Kew  Orleans  &  Tex.  Ry.  Co.  t. 
Miss.,  133  U.  S.  687,  10  Sup.  Ct  348,  33  L.  Ed. 
784;  Chesapeake  &  Ohio  Ry.  Co.  r.  Ky, 
179  V.  S.  388,  21  Sup.  Ct  101,  45  I*  Bd.  244: 
Black  on  Interpretation  of  Laws  (Hornbook 
Series)  {  144.  In  Austin  ▼.  Tennessee,  tbe 
United  States  Supreme  Court  speaking  br 
Mr.  Justice  Brown  on  a  kindred  subject, 
approved  the  foUovrlng  utterances: 


Digitized  by 


Google 


Ala.) 


MOBILE  4  O.  B.  CO.  v.  SPENNT 


751 


"ThooEh  the  law  ItseU  be  fair  on  its  face  and 
impartial  in  appearance,  yet  if  it  is  applied 
and  administered  by  public  authority  with  an 
evil  eye  and  an  unequal  band,  so  as  practically 
to  make  linjast  and  illegal  discriminations  be- 
tween persons  in  similar  circumstances,  mate- 
rial to  their  rights,  the  denial  of  equal  Justice 
is  still  within  the  prohibition  of  the  Constitu- 
tion." Austin  T.  Tennessee,  179  U.  S.  350,  21 
Sup.  Ct  132,  45  L.  Ed.  224;  Tick  Wo  v.  Hop- 
kins, 118  U.  &  356.  6  Sup.  Gt.  1064,  30  L.  Kd. 
220. 

In  the  light  of  these  settled  rules  of  con- 
structlon  and  the  history  of  this  state  and 
its  political  conditions,  showing  that  its  pol- 
icies have  been  shaped,  its  laws  enforced, 
and  Its  offices  committed  entirely  to  the 
white  race  for  the  last  half  century,  Is  there 
not,  at  least,  an  element  of  doubt  in  the  wis- 
dom of  the  construction  placed  npon  this 
statute  In  the  opinion  of  my  Brother  THOM- 
AS? Can  It  be  said  that  the  construction 
which  he  places  upon  the  statute  allowing  a 
white  sheriff  to  carry  a  negro  prisoner  into 
a  coach  or  compartment  set  apart  and  de- 
signed for  use  exclusively  of  passengers  of 
the  white  race,  is  not  an  Inf  rtngement  upon 
the  right  of  those  white  passengers  and  In 
violation  of  the  federal  Constitution,  and 
that,  if  indorsed  by  the  highest  court  of  the 
state,  it  would  endanger  the  safety  of  these 
statutes?  And  likewise,  is  there  not  at  least 
an  element  of  doubt  as  to  the  wisdom  of  the 
construction  which  he  places  npon  this  stat- 
ute, which  would  allow  a  negro  sheriff  to 
take  a  white  prisoner  Into  a  coach  or  com- 
partment set  apart  and  designed  for  the  ex- 
duslTe  use  of  passengers  of  the  negro  race? 
Would  not  this  be  an  infringement  of  the 
rights  of  negro  passengers  to  separate  and 
equal  accommodation?  Indeed,  I  am  con- 
Tlnoed  that,  if  the  construction  which  he 
places  upon  this  statute  should  be  adopted 
as  the  settled  construction,  the  constitutional 
Integrity  of  the  statute  would  be  destroyed. 

There  Is  no  ambiguity  In  the  language  of 
the  statute  under  consideration,  and  it  is 
a  settled  rule  of  construction — 
"that  the  meaning  and  intention  of  the  Legis- 
lature most  be  sought  first  of  all  In  the  lan- 
guage of  the  statute  itaelt  For  it  must  be 
presumed  that  the  means  employed  by  the  Leg- 
ialature  to  express  its  will  are  adequate  to  the 
purpose  and  do  express  that  will  correctly.  If 
the'  language  of  the  statute  is  plain  and  free 
from  ambiguity,  and  expresses  a  single,  definite, 
and  sensible  meaning,  that  meaning  is  conclu- 
sively presumed  to  be  the  meaning  which  the 
Legislature  intended  to  convey.  In  other  words, 
the  statute  must  be  interpreted  literally.  E)Ten 
though  the  court  should  be  convinced  that  some 
other  meaning  was  really  intended  by  the  law- 
making power,  and  even  though  the  literal  in- 
terpretanoD  should  defeat  the  very  purposes  of 
the  enactment,  still  the  explicit  declaraiion  of 
the  Legislature  Is  the  law,  and  the  courts  must 
not  depart  from  it."  Black  on  Interpretation 
of  Iaws,  35,  38 ;  Ex  parte  Pittsburg,  etc.,  Co., 
(Sup.)  66  South.  489;  U.  S.  v.  Fisher,  2  Cranch, 
358,  2  L.  EM.  304 ;  Dbe  v.  Considine,  6  Wall. 
458,  18  L.  Ed.  860;  little  v.  Foster,  130  Ala. 
163,  30  South.  477 ;  Bozeman  v.  State,  7  Ala. 
App.  151,  61  South.  604. 

In  the  case  last  cited,  this  language  Is  ap- 
proved by  this  court: 


"When  the  language  as  used  by  the  lawmak- 
ers is  plain,  it  is  the  duty  of  the  courts  to  obey ; 
no  discretion  is  left,  and  the  court  should  not 
stray  into  bypaths  or'  search  for  reasons  outside 
of  the  plain  letter  of  the  law  upon  which  to 
rely  for  the  purpose  of  giving  a  different  mean- 
ing or  interpretation,  for  'when  the  language  is 
plain,  it  should  be  considered  to  mean  exactly 
what  it  says.' "  Bozeman  v.  State,  7  Ala.  App. 
151,  61  South.  604. 

In  such  a  case,  questions  of  expediency  or 
the  consequences  that  may  result  from  such 
a  construction  cannot  be  considered  by  the 
courta 

"If  there  be  any  unwisdom  in  the  law,  it  is 
for  the  Legislature  to  remedy;  for  the  courts 
the  only  rule  is,  ita  lex  scripta  est"  Black  on 
Interpretation  of  Laws  (Hornbook  Series)  38; 
Horton  v.  Mobile  School  Commission,  43  Ala. 
508;  Ex  parte  Pitteburg  life  In*.  Co.  (Sup.) 
G6  South.  489. 

Construing  section  5488  of  the  C!ode  in  the 
light  of  these  settled  rules  of  statutory  In- 
terpretation, it  can  have  but  one  meanings 
that  Is,  the  conductor  of  a  passenger  train  Is 
authorized  and  required  to  assign  each' pas- 
senger to  a  car,  or  the  division  of  a  car  when 
it  is  divided  by  a  partition,  designated  for 
the  race  to  which  such  passenger  belongs, 
and  If  any  passenger  refuses  to  occupy  the 
car,  or  the  division  of  the  car,  to  which  he  is 
assigned  by  the  conductor,  such  conductor 
may  refuse  to  carry  such  passenger  on  the 
train,  and  for  such  refusal  neither  the  con- 
ductor nor  the  railroad  company  shall  be 
liable  In  damages;  and  to  read  into  this  stat- 
ute a  proviso  in  substance,  "provided,  how- 
ever, that  this  shall  not  apply  to  a  sheriff 
who  has  in  his  custody  a  prisoner,  or  shall 
not  apply  to  a  prisoner  who  is  In  the  custody 
of  a  sheriff,"  such  as  Is  contained  In  the  Ken- 
tucky statute  referred  to  in  the  opinion  of 
my  Brother  THOMAS,  would.  In  my  opinion, 
be  nothing  short  of  "Judicial  legislation." 
The  fact  that  Inconvenience  In  the  transpor- 
tation of  prisoners  may  be  the  consequence 
of  such  construction  is  no  excuse  for  refusing 
to  give  effect  to  the  expressed  will  of  the 
Legislature,  the  co-ordinate  branch  of  the 
government  In  which,  under  our  system,  the 
power  to  create  law  resides. 

However,  - 1  anticipate  no  such  inconven- 
ience, as  It  Is  clear  to  me  that  the  sheriff  may 
obey  this  statute  both  in  letter  and  in  spirit, 
and  at  the  same  time  enjoy  all  the  conven- 
iences of  the  modem  means  of  transportation 
afforded  by  railways.  And,  although  he  may 
not  be  possessed  of  an  aversion  toward  the 
members  of  a  different  race,  or  may  be  able 
to  suppress  it  In  himself,  his  duties  as  a  cit- 
izen and  an  officer  should  prompt  him  to 
avoid  endangering  the  peace  by  such  feelings 
engendered  in  others,  that  might  possibly  re- 
sult from  thrusting  his  prisoner  upon  them 
in  violation  of  the  statute.  I  am  convinced, 
therefore,  that  this  court  has  no  power  to  In- 
graft upon  this  statute  any  such  exception; 
'ani  If  such  exception  can  be  Ingrafted  at  all, 
it  1b  a  matter  for  the  Legislature,  and  not 
tor  the  courts. 
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But  It  Is  Insisted  that  the  sheriff  la  the 
chief  executive  officer  of  his  coiinty,  upon 
whom  there  Is  Imposed  the  duty  of  apprehend- 
ing, transporting,  and  committing  to  ]aU,  of- 
fenders of  the  law,  and  is  not  amenable  to 
the  statute.  I  cannot  consent  to  this  con- 
tention. The  law  is  supreme,  and  the  sheriff 
is  as  amenable  to  the  laws  of  the  land  as  the 
most  humble  citizen;  and,  of  all  men,  he 
should  avoid  the  least  semblance  of  an  in- 
fraction of  the  law,  because  he,  as  the  chief 
executlTe  officer  of  his  county,  should  be  a 
walking  personification  of  the  law  itself. 

[3]  Statutes  of  this  class,  designed  for  the 
good  of  society,  have  been  sustained  as  whole- 
some legislation,  and  a  legitimate  exercise 
of  the  police  powers  of  the  state  for  reasons 
which  it  is  not  here  necessary  to  elaborate, 
but  which  are  set  forth  in  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  Plessy  t.  Ferguson,  163  U.  S.  537,  16 
Sup.  Ct  1138,  41  L.  Ed.  256,  and  there  is  no 
authority  outside  of  the  Legislature  to  sus- 
pend these  laws.  Any  attempt  to  place  such 
power  elsewhere  would  offend  section  21  of 
the  Constitution,  which  provides:  "Hiat  no 
IKtwer  of  suspending  law  shall  be  exercised 
except  by  the  IjCglslature."  Const  1901,  S 
21;  Mitchell,  etc.,  v.  Florence  Dispensary, 
134  Ala.  392,  32  South.  687 ;  Harlan,  etc.,  ▼. 
State  ex  reL  Clark,  136  Ala.  160,  83  South. 
858. 

I  cannot  assent  to  the  conclusion  that  the 
ordinary  railway  employes,  assisting  In  the 
operation  of  trains,  are  within  the  purview 
Of  the  statute.  Such  persons  are  on  the  train, 
not  as  passengers,  but  as  employes  and  serv- 
ants of  the  railroad  company  to  protect  its 
property,  operate  its  trains,  and  guard  the 
safety  and  look  after  the  comfort  and  con- 
venience of  the  passengers  committed  to  their 
care;  the  statute  by  its  very  terms  has  no 
application  to  such  employes:  "The  conduc- 
tor of  each  passenger  train  is  authorized  and 
required  to  assign  each  passenger  to  the  car 
or  the  division  of  the  car,"  etc.  This  lan- 
guage can  be  applied  only  to  a.person  occupy- 
ing the  relation  of  passenger. 

Neither  can  I  concur  in  the  conclusion  that 
the  negro  prisoner  was  nothing  but  baggage. 
In  the  first  place,  this  is  right  in  the  face  of 
the  plaintiff's  contention,  as  set  forth  in  the 
complaint,  that  the  negro  was  a  passenger, 
and  entitled  to  be  carried  on  the  ticket  which 
the  plaintiff  had  procured  for  him;  and, 
whether  he  was  baggage  or  not,  the  fact  re- 
mains that  he  was  a  negro  and  belonged  to 
a  different  race  from  that  of  the  passengers 
who  had  a  right  to  occupy  the  compartment 
of  the  car  where  the  plaintiff  placed  him,  and 
that  his  presence  in  that  compartment  was 
an  Infringement  upon  the  right  of  the  white 
persons  who  were  entitled  to  occupy  it  with- 
out his  presence,  and  a  violation  of  the  spirit 
that  relieves  this  statute  from  constitutional 
objection. 


Neither  do  I  agree  that  the  carrier  has  any 
authority  to  make  rules  contrary  to  the  stat- 
utory provisions  which  would  allow  persona 
belonging  to  one  race  to  occupy  a  coach  or 
compartment  set  apart  and  designed  for  the 
use  of  the  other  race  and  under  which  a 
sheriff  or  any  one  else,  in  violation  of  the 
letter  and  spirit  of  the  statute,  could  intrude 
a  prisoner  belonging  to  the  opposite  race  into 
such  compartment  This,  in  effect  would  be 
giving  the  carrier  the  rig^t  to  snsiwnd  the 
operation  of  this  statute,  and  such  authority 
would  be  repugnant  to  the  letter  and  spirit 
of  section  21  of  the  Constitution.  It  may 
be  that  the  carrier  could  adopt  a  rule,  not  in 
conflict  but  in  accord  with  the  statute,  re- 
quiring a  sheriff  to  place  a  prisoner  in  the 
car  or  compartment  set  apart  to  passengers 
belonging  to  the  prisoner's  race  (West  Ches- 
ter R.  R.  Co.  v.  Mills,  55  Pa.  209,  83  Am.  Dec 
744;  Plessy  v.  Ferguson,  163  U.  S.  537,  16 
Sup.  Ct  1138,  41  h.  Ed.  256;  Bowie  v.  Bir- 
mingham Ry.  &  Electric  Co.,  125  Ala.  397,  27 
South.  1016,  50  L.  R.  A.  632,  82  Am.  St  Rep. 
247) ;  and  if  so,  the  violation  of  that  rule  by 
the  officer  would  Justify  his  ejection  and 
would  be  a  complete  answer  in  a  suit  for  such 
ejection,  provided  unnecessary  force  was  not 
used  in  expelling  the  passenger  violating  the 
rule.  Such  was  one  of  defendant's  conten- 
tions. 

These  views  lead  to  the  conclusion  that  the 
trial  court  erred  in  denying  to  the  defendant 
the  defenses  afforded  by  the  statute  and  such 
rule,  and  the  Judgment  should  be  reversed. 
For  these  reasons,  I  concur  In  the  conclusion 
reached  by  Presiding  Judge  PELHAM,  that 
the  Judgment  of  the  circuit  court  should  be 
reversed  and  the  cause  remanded. 


(U  AUu  App. «) 
NAIL  V.  STATE.    (No.  8ia) 
(C!onrt  of  Appeals  of  Alabama.    Jan.  21, 1915.) 

1.  JUBT     <g=»107  —  COMPETENOT     OF     JUBOE  — 

Pbejttdick  Against  CiBcuMaTANTiAi.  Evi- 
dence. 

Code  1907,  i  7278,  providing  that  on  the 
trial  for  an  offense  punishable  capitally  or  by 
penitentiary  sentence,  it  is  a  good  canse  (^ 
challenge  by  the  state  that  a  juror  thinks  that 
a  conviction  shonld  not  be  had  on  circumstan- 
tial evidence,  a  juror  who  on  voir  dire  stated 
that  he  would  not  convict  on  circumstantial 
evidence  unless  it  was  so  strong  as  to  remove 
all  possible  donbt  of  gnilt  was  properly  rejected 
on  the  state's  challenge. 

[Ed.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  H  486-488,  495 ;   Dec  Dig.  «=»107.1 

2.  Cbiuinai,  Law  «=>552— Weight  and  Sci- 
FiciENCT  OF  EviDKNCB— Positive  and  Cie- 
cuvsiANTiAX  Evidence. 

Circumstantial,  like  positive,  evidence,  need 
only  be  strong  enough  to  convince  beyond  all 
reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1267,  1269-1262;  Dee:  DiS- 
<S=>552.] 

3.  Homicide  «=>166— BviDEsfoB— Mottvi. 

In  a  trial  for  homicide,  where  there  was 
evidence  that  while  defendant  and  othen  were 
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wanting  and  drinklne  together,  he  had  a  diffi- 
enlty  with  a  companioD  and  knocked  him  down 
with  a  pistol  and  shoved  him  down  a  high  em- 
bankment, and  as  he  wag  falling  shot  at  him 
several  times,  that  nothing  more  was  heard  of 
such  companion,  and  that  no  one  went  to  see 
about  him,  that  after  proceeding  awhile  deceased 
said  he  was  going  back  to  hunt  for  their  com- 
panion, which  he  did  without  success,  and  that, 
when  he  overtook  defendant  and  the  others, 
defendant  and  his  brother  killed  him  withont 
provocation  or  excuse,  proof  of  the  difficulty  be- 
tween defendant  and  the  one  assaulted  and  the 
character,  violence,  and  circumstances  of  that 
assault  and  the  apparent  condition  in  which 
be  was  left  was  admissible  to  show  that  defend- 
ants desired  to  conceal  such  assault  by  killing 
deceased,  who  knew  of  it,  and  hence  a  motive 
for  the  killing. 

[Xid.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  M  320,  331 ;  Dec.  Dig.  «=9l66.] 

4.  Ckimiital   Law   «s»789  —  Instbuctions — 

bbasonabi.x  dottbt. 

In  a  trial  for  homicide,  charge  that.  If 
there  was  one  single  fact  proven  to  the  Jail's 
satisfaction  which  was  inconsistent  with  gnilt, 
it  raised  a  reasonable  doubt  and  the  jary  should 
acquit,  was  improper. 

[Ejd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  tS  184ft-1849,  1851,  1880, 
1904-1922,  1960,  1967;    Dec.   Dig.  «=»T89.] 

6.  Homicide     «=9300  —  Instbtjctions  —  Siw- 

GLiNO  Out  Pabt  of  Gtidbnce. 

In  a  trial  for  homicide,  defendant's  re- 
quested charge  that  if  the  jury  believed  him  free 
from  fault  in  bringing  on  the  difficulty,  and 
there  was  no  reasonable  mode  of  escape  without 
increasing  his  danger,  and  the  facts  impressed 
him  that  be  was  in  imminent  danger  of  life 
or  great  bodily  harm,  and  deceased  said  to  him, 
"I  will  kill  you,"  and  advanced  on  defendant 
with  a  knife  in  bis  hand,  so  as  to  create  a 
belief  of  danger  of  life  or  great  bodily  harm, 
defendant  had  a  right  to  shoot  in  self-defense, 
and  the  fact  that  he  fired  more  than  one  shot  did 
not  deprive  him  of  that  right,  was  properly  re- 
fused, as  singling  out  a  part  of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  ff  614,  616-620,  622-630 ;  Dec.  Dig. 
«=»300.] 

6.  Homicide  ®=»116—Selt- Defense. 

The  facts  which  would  justify  one  in  tak- 
ing life  must  be  such  as  not  only  impressed  him, 
but  such  as  would  impress  the  mind  of  a  rea- 
sonable man,  of  danger  of  loss  of  life  or  of  great 
bodily  harm. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  158-163;    Dec.  Dig.  ®=»116.] 

7.  CsiMiNAi,   Law    «=>829  —  iKerrBTTcnONS — 
Given  Inbtbuctionb. 

Requested  charges  covered  by  given  charg- 
es were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;    Dec.  Dig.  «=s>829.] 

Appeal  from  Criminal  Coart,  Jefferson 
Connty;    William  B.  Fort,  Judge. 

Jesse  Nail  was  convicted  of  murder  in  the 
second   degree,  and   be   appeals.     AfSnned. 

The  facts  safDdently  appear  In  the  opin- 
ion. 

Tbe  following  charges  were  refused  de- 
fendant: 

(2)  If  there  is  one  single  fact  proven  to  the 
satisfaction  of  the  jury  which  is  inconsistent 
with  defendant's  guilt,  this  is  sufficient  to  raise 
•  reasonable  doubt  and  the  jury  should  acquit 

(32)  If  you  believe  from  the  evidence  that 
defendant  is  free  from  fault  in  bringing  on  the 


difficulty,  and  there  was  no  reasonable  mode  of 
escape  without  increasing  his  danger,  and  the 
facts  impressed  the  defendant  that  he  was  in 
imminent  danger  of  loss  of  life  or  great  bodily 
harm,  and  deceased  said  to  defendant,  "I  wiU 
kill  yon,"  and  advanced  on  defendant  with  a 
knife  in  his  hand,  and  that  the  manner  of  de- 
ceased was  such  as  to  create  in  the  mind  of 
defendant,  and  did  so  create,  that  he  was  in 
danger  of  losing  his  life  or  receiving  great  bodi- 
ly harm,  then  defendant  had  a  right  to  shoot 
in  self-defense  even  to  taking  the  life  of  deceas- 
ed, and  the  fact  that  he  fired  more  than  one 
shot  did  not  deprive  him  of  the  right  of  self- 
defense. 

Proech  A  Proach,  of  Birmingham,  for  ap- 
pellant R.  C.  Bilckell,  Atty.  Gen.,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  [1,2]  Sectton  7278  of  the 
Code  of  1907  provides  that: 

"On  the  trial  for  any  offense  which  may  be 
punished  capitally,  or  by  imprisonment  in  the 
penitentiary,  it  is  a  good  cause  of  challenge  by 
the  state  that  the  person  •  •  •  thinks  that 
a  conviction  should  not  be  had  on  circumstantial 
evidence,"  etc 

The  policy  of  the  law,  as  thas  declared. 
Is  to  place  positive  and  drcnmstantial  evi- 
dence on  the  same  basis  of  equality,  so  as 
to  abolish  all  prejudice  or  discrimination 
against  the  latter,  as  a  means  or  instmmen- 
tallty  for  arriving  at  truth.  In  the  process 
of  Judicial  investigation  of  felonies  against 
the  state.    Jackson  v.  State,  74  Ala.  26. 

The  court  committed  no  error,  therefore, 
in  sustaining,  over  the  objection  of  defendant, 
the  state's  "challenge  for  cause"  of  the  ju- 
ror Montgomery,  who,  on  his  voir  dire  ex- 
amination by  the  court,  had  stated  that  he 
would  not  convict  on  circumstantial  evidence 
unless  it  was  so  strong  as  to  be  sufficient  to 
remove  all  possible  doubt  of  defendant's 
guilt  The  law  requires  that  circumstantial, 
like  positive,  evidence  be  strong  enough  to 
convince  only  beyond  all  reasonable  doubt; 
consequently,  the  juror,  having  exacted,  as  a 
prerequisite  to  his  Joining  in  a  finding  of  a 
verdict  of  guilty,  a  higher  degree  of  proof 
than  the  law  deems  necessary  to  a  convic- 
tion, was  disqualified  and  was  properly  chal- 
lenged by  the  state  for  cause.  Code,  i  7278 ; 
O'Rear  ▼.   State  (Sup.)  66  South.  81. 

[3]  It  appears  from  the  evidence  for  the 
state  that,  on  the  night  of  the  killing,  the 
defendant  (Jesse  Nail),  his  brother  (Fayette 
Nail),  the  deceased  (Noah  Wood),  one  Am- 
brose, and  one  Prince,  were  all  walking  to- 
gether in  returning  from  Brookside  to  Car- 
diff In  Jefferson  comity ;  that  they  were  all 
drinking; — that  during  the  course  of  the 
journey  the  defendant,  shortly  before  he  kill- 
ed the  deceased  (Noah  Wood),  had  a  diffi- 
culty with  said  Prince  (one  of  his  above-men- 
tioned companions  on  the  Journey),  In  which 
he  (defendant),  not  acting  in  self -defense, 
knocked  said  Prince  down  with  his  pistol, 
then  shoved  him  down  a  high  embankment, 
and,  as  he  was  falling  down  it,  shot  at  him 
in  the  dark  several  times  with  his  pistol: 
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that  nothing  more  was  heard  from  Prince, 
but  that  he  was  left  where  he  fell,  and  that 
none  of  the  parties  went  down  the  embank- 
ment to  see  about  him  or  to  ascertain  wheth- 
er he  was  dead  or  alive,  but  that  they  all 
proceeded  on  the  Journey  for  some  distance, 
when  deceased  remarked  that  he  was  going 
back  to  hunt  for  Prince,  which  he  did  with- 
out avaU;  and  that  later,  on  orertaking 
his  companions  (comprising  defendant,  de- 
fendant's brother,  and  said  Ambrose),  hi 
was  killed  by  the  defendant  and  defendant's 
brother  without  provocation,  Justification,  or 
excuse.  It  was  the  theory  of  the  state  that 
defendant's  act  in  killing  deceased  was 
prompted  by  a  motive  to  silence  him,i  and 
thereby  to  prevent  any  disclosure  on  his  part 
of  the  alleged  crime  which  defendant  had 
committed  in  assaulting  Prince,  and  which 
apparently  had  resulted  fatally,  though,  as  a 
matter  of  fact,  as'  was  afterwards  learned. 
Prince  was  uninjured  except  to  the  extent 
of  having  been  knocked  unconscious  for  a 
long  time  by  the  blow  administered  by  de- 
fendant and  the  resultant  tall  down  the  em- 
bankment If  defendant  believed,  however, 
that  he  had  committed  a  homicide  in  assault- 
ing Prince,  then,  although  he  had  not,  such 
b^ef  could  furnish  as  strong  an  incentive 
on  bis  part  to  suppress  or  conceal  the  crime 
as  could  the  reality  itself. 

It  is  always  competent  for  the  state  to 
prove  facts  which  tend  to  show  a  motive 
for  the  commission  of  the  offense  charged; 
and  this  is  true  even  though  such  facts  show 
the  commission  of  a  previous  crime,  provided 
that  crime  is  so  connected  by  the  evidence 
with  the  crime  under  investigation  that  it 
may  be  fairly  inferred  from  such  evidence 
that  a  desire  to  conceal  such  previous  crime 
by  destroying  a  person  who  had  knowledge 
of  it  furnished  the  motive  for  doing  the 
crime  in  question.  Miller  v.  State,  180  Ala. 
13,  30  South.  379;  21  Cyc.  916-917;  12  Cyc. 
410;  Oassenheimer  v.  State,  52  Ala.  313,  and 
cases  cited  in  the  report  of  this  case  in  the 
;annotated  Alabama  Reports;  Shorter  t. 
State,  63  Ala.  1^;  ColUer  v.  State,  68  Ala. 
500 ;   6  Mayf.  Dig.  627 ;   1  Mayf.  Dig.  646. 

We  are  of  opinion  that  the  connecting 
facts  and  circumstances  in  this  case,  though 
weak,  were  sufficient  to  Justify  the  court  in 
permitting  proof  of  the  difficulty  between  de- 
fendant and  Prince,  the  character,  violence, 
and  circumstances  of  the  assault  on  Prince, 
and  the  apparent  condition  in  which  he  was 
left  as  a  result  thereof.  Authorities  supra; 
Nordan  ▼.  State,  143  Ala.  13,  39  South.  406. 

[4]  Charge  2  requested  by  the  defendant 
is  identical  with  charge  1,  which  was  con- 
demned by  our  Supreme  Court  in  the  recent 
case  of  McClain  v.  State,  182  Ala.  67,  62 
South.  241. 

[S,  6]  Charge  32  was  properly  refused  as 
singUng  out  and  giving  undue  prominence  to 
a  part  of  the  evidence.    Besides,  the  facts 


which  would  Justify  defendant  In  taking  life 
must  be  such  as  not  only  impressed  the  de- 
fendant, but  such  as  would  Impress  the  mind 
of  a  reasonable  man,  that  defendant  was  in 
danger  of  losing  his  own  life  or  saffering 
grievous  bodily  harm. 

[7]  The  other  refused  charges  were  amply 
covered  by  given  charges. 

We  have  discussed  all  questions  urged  in 
brief.  As  we  find  no  error  in  the  record,  the 
Judgment  appealed  from  is  affirmed. 

Affirmed. 


02  Ala.  App.  464) 
KILBT  IjOCOMOTIVE  &  MACHINE  WORKS 
V.  D.  B.  LACI  &  SON.    (No.  205.) 

(Court  of  Appeals  of  Alabama.    Feb.  11,  1915.) 

1.  FBAXrn   «=359— MiSBEPBKSENTATIONS— Dax- 
AOES. 

A  person  injured  by  fraudulent  representa- 
tions is  entitled  to  recover  all  the  damages  within 
the  contemplation  of  the  parties,  or  which  were 
the  necessary  or  the  natural  and  proximate  con- 
sequenceg  of  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  fS  60-62,  64;   Dec  Dig.  <S=>59.] 

2.  Fbaud   ®=369— Fai^sb    Represertatioiis— 
Measure  or  Dauaoes. 

For  fraudulent  representations  inducing  the 
sale  of  personal  property,  where  the  purchaser 
retains  the  property,  the  measure  of  damages, 
in  an  action  for  deceit,  is  the  difference  between 
the  actual  value  of  the  property  at  the  time  of 
sale  and  what  its  value  would  have  been  if  the 
representations  had  been  true,  unless  the  actual 
damages  are  greater  than  this, 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  ii  60-62,  64 ;   Dec  Dig.  «=>59.] 

3.  FBATin  <S=b59— REFBKSEmATiON»— Salb  of 
Enoikk— Dailaqes. 

Where  the  purchaser  6t  a  secondhand  loco- 
motive, represented  to  have  been  overhauled  and 
repaired  until  good  as  new,  used  the  engine  a 
year,  and  then  had  it  repaired,  in  an  action  for 
deceit,  the  purchaser  was  not  entitled  to  the 
cost  of  repair  occasioned  by  the  year's  use  or  la 
making  it  conform  to  an  act  of  Congress  passed 
after  the  sale,  but  was  entitled  to  the  cost  of 
putting  it  in  such  shape  otherwise  as  it  was  rep- 
resented to  be  and  for  the  hire  of  another  engine 
made  necessary  by  the  repairs  for  which  the  sell- 
er was  liable. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  !|  60-62,  64;   Dec  Dig.  «=>59.] 

4.  Fraud  <S=350  —  Daicaobb  —  Bjjkxbi  ot 
Pboof. 

In  such  case,  the  burden  of  proof  was  on 
plaintiff  to  show  what  part  of  the  total  expense 
of  repair  and  in  hiring  another  engine  was  nec- 
essary to  indemnify  plaintiff  for  the  false  rep- 
resentations. 

[Ed.  Note. — For  other  cases,  see  SVand,  Cent 
Dig.  SS  46,  47;    Dec.  Dig.  «=»50.] 

5.  Fbaud  «=331— Ihrocent  MiBBXPSxsKirrA- 

TIONB. 

Innocent  or  honest  misrepresentations  win 
authorize  a  rescission  of  the  contract  of  sale, 
but  not  an  action  for  deceit 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  27;    Dec  Dig.  «=>31.] 
9.  Limitation  of  Actions  «=5>100— Discovert 

OF  Fraud— Oppobtunitt  fob  Discovert. 

Under  Code  1907,  g  4852,  requiring  a  suit 

for  fraud  to  be  brought  within  12  months  after 

discovery  of  the  fraud,  the  fact  that  plaintiffs 

had  an  opportunity  for  discovering  the  frand, 
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whQe  creating  an  advene  inference  against 
them,  is  not  conduaive  that  they  did  diacorer  it 
earlier. 

[Ed.  Note.— For  other  caaes,  see  Limitation  of 
Actiona,  Cent  Dig.  {{  323,  480-193 ;  Dec.  Dig. 
«s>100.] 

Appeal  from  CM7  Court  of  Anniston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Action  of  deceit  by  D.  B.  Lacy  ft  Son 
against  the  Kilby  Locomotive  ft  Machine 
Works.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

The  pleadings  and  facts  sufficiently  appear 
from  the  opinion,  as  does  the  oral  charge  of 
the  court  excepted  to.  The  following  charges 
were  refused  the  defendant: 

(13)  If  Whitfield  Clark  honestly  stated  to  D. 
B.  Lacy  the  condition  of  the  engine  as  the  said 
Whitfield  Clark  believed  the  same  to  exist  at  the 
time  of  the  sale,  the  Jury  must  find  the  issues 
for  the  defendant. 

(14)  Ton  cannot  find  a  verdict  for  the  plaintiff 
on  account  of  the  falsity  of  any  representations 
which  Clark  may  have  made  to  Lacy,  unless 
the  Jury  are  reasonably  satisfied,  from  the  evi- 
dence, that  at  the  time  of  said  statements  said 
Clark  knew  that  the  same  were  false,  or  made 
the  statements  fraudulently  or  recklessly  as  true, 
with  the  intention  to  deceive  the  plaintiff. 

(16)  A  representation  is  not  fraudulent  unless 
the  party  making  the  same  had  the  knowledge 
that  it  was  false,  or  unless  he  made  a  fraudu- 
lent or  reckless  representation  of  fact  as  true, 
which  he  did  not  know  to  be  false,  but  by  which 
he  intended  to  deceive  the  party  to  whom  the 
same  was  made. 

Knox,  Acker,  Dixon  ft  Sterne,  of  Annl»- 
toA,  for  appellant  P.  F.  Wharton,  of  Annis- 
ton, for  appellee. 


THOMAS,  J.  [1]  The  general  rule  as  to 
the  measnre  of  damages,  when  a  person  is 
injured  by  the  false  and  fraudulent  repre- 
sentations of  another,  is,  as  stated  in  the 
first  authority  cited  below  and  borne  out  by 
the  others,  this: 

"He  is  entitled  to  recover  all  the  damages 
which  were  within  tiie  contemplation  of  the  par- 
ties, or  which,  though  not  within  the  contem- 
plation of  the  parties,  were  either  the  necessary 
or  the  natural  and  proximate  consequences  of 
the  fraud ;  and  he  can  recover  nothing  more 
thau  this,  unless  the  circumstances  were  such  as 
to  render  the  other  party  liable  in  exemplary 
damages."  14  Am.  &  Elng.  Ency.  I^aw  (2d  Ed.) 
177-179;  20  Cyc.  130  et  seq.;  8  Am.  &  Eng. 
Eucy.  Law  (2d  Ed.)  640  et  seq.;  18  Cyc.  28  et 
seq. 

[2]  And  by  the  great  wdght  of  authority, 
where  the  fraud  relied  on  consists  of  false 
representations  as  to  the  quality  of  personal 
property  which  induced  its  purchase,  and 
where  there  has  been  no  rescission  of  the 
contract,  and  the  purchaser  retains  the  prop- 
erty, the  measure  of  his  damages,  in  an  ac- 
tion of  deceit  for  such  fraud,  is,  in  ordi- 
nary cases,  the  difference  between  the  value 
of  the  property  at  the  time  of  the  sale  and 
what  its  value  would  have  been  if  the  repre- 
sentations had  been  true.  14  Am.  ft  Eng. 
Bncy.  Law  (2d  Ed.)  182;    20  Cyc.  132,  133; 


Foster  v.  Kennedy,  38  Ala.  359,  81  Am.  Dec. 
66;  Moncrief  v.  Wilkinson,  93  Ala.  373,  • 
South.  159;  Ward  v.  Reynolds,  32  Ala.  884; 
Gibson  V.  Marquis,  29  Ala.  668. 

In  some  cases,  however,  this  rule  is  not  ap- 
plicable. It  does  not  apply  in  any  case  when 
the  difference  between  the  actual  value  of 
the  property  and  what  Its  value  would  have 
been  if  the  representations  had  been  true 
does  not  in  fact  represent  tbe  actual  damage 
sustained  as  the  natural  and  proximate  re- 
sult of  the  fraud.  In  such  cases,  since  it 
is  a  cardinal  principle  of  the  law  tJiat  the 
person  injured  is  entitled  to  receive  compen- 
sation for  the  injury  actually  Inflicted,  the 
party  defrauded  may  prove  and  recover  his 
actual  damages,  except,  of  course,  such  as  be 
might  have  avoided  by  the  exercise  of  rea- 
sonable diligence.  14  Am.  ft  Eng.  Ency.  Law 
(2d  Ed.)  183;  20  Cyc.  130  et  seq.,  136,  140, 
141;  1  Smith's  Leading  Cases,  248-262;  Jones 
V.  Ross,  98  Ala.  448,  13  South.  310;  Hogan  v. 
Thorlngton,  8  Port  428 ;  Komegay  v.  White, 
10  Ala.  255;  Willis  v.  Dudley,  10  Ala.  933; 
Milton  V.  Rowland,  11  Ala.  782;  Marshall  v. 
Wood,  16  Ala.  806 ;  Worthy  ▼.  Patterson,  20 
Ala.  174;  Rowland  v..  Shelton,  25  Ala.  217. 

[3]  One  of  the  bones  of  serious  contentl<xi 
in  the  present  case,  which  is  an  action  for 
deceit  in  the  sale  of  a  secondhand  locomotive 
engine,  is  as  to  the  proper  measure  of  dam- 
ages. The  complaint,  which  was  flled  by  ap- 
pellees as  plaintiffs  below  against  appellant 
who  sold  to  appellees  the  said  engine,  alleg- 
ed in  substance,  in  the  only  counts  that  need 
be  here  noticed,  that,  at  the  time  of  and  in 
the  negotiations  for  the  sale,  the  appellant 
through  its  agent  who  conducted  the  sale, 
represented  that  said  engine  had  recently 
been  overhauled,  repaired,  and  rebuilt  by  it 
in  its  shops,  where  tbe  engine  was  at  the 
time,  so  that  it  and  every  part  of  it,  was 
then  as  good  as  new.  The  complaint  then 
alleges  in  effect  that  the  representations 
were  false  and  untrue— setting  out  bow  and 
wherein — and  that  defendant's  said  agent 
who  made  them  in  conducting  said  sale, 
Imew,  at  the  time,  that  they  were  false  and 
untrue,  but  that  plaintiffs,  in  Ignorance  of 
their  falsity  and  in  reliance  upon  them,  were 
induced  to  and  did  purchase  said  engine. 
The  complaint  claimed  as  damages  the  sums 
of  money  which  plaintiffs  were  alleged  to 
have  expended  (and  which  there  was  some 
evidence  tending  to  support)  In  having  said 
engine  overhauled  and  repaired  so  as  to  make 
it  aa  good  as  new,  and  in  hiring  another  en- 
gine to  use  in  Its  place  while  the  one  in  ques- 
tion was  undergoing  such  repairs. 

The  evidence  tended  to  show,  further,  bow- 
ever,  that  the  engine  was  not  overhauled  or 
repaired  until  after  it  had  been  used  by 
plaintiffs  for  about  a  year,  and  that  when 
it  was  so  overhauled  and  repaired,  the  orig- 
inal design  of  the  engine,  as  respects  the 
bracing  of  the  fire  box  and  boiler,  was  chang- 
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ed  80  as  to  make  It  meet  the  requirements  of 
tbe  federal  Boiler  Inspection  Act,i  whlcli  act 
was  passed  by  Congress,  or  became  opera- 
tive, after  plaintiffs  purchased  the  engine. 

Of  course,  the  defendant  was  not  liable  for 
any  of  the  costs  of  the  overhauling  and  re- 
pairing that  was  rendered  necessary  by  the 
wear  and  tear  resulting  from  the  use  and 
service  to  which  the  plaintiffs  had  put  the 
engine  between  the  time  of  the  purchase  and 
the  time  that  the  overhauling  and  repairing 
was  done,  nor  for  any  cost  of  such  overhaul- 
ing and  repairing  that  was  done  in  making 
the  engine  conform  to  the  requirements  of 
the  federal  act  mentioned,  but  was,  we  think, 
liable,  as  the  natural  and  proximate  result 
of  the  wrong  complained  of,  for  the  reason- 
able cost  and  expense  to  which  the  plain- 
tiffs had  been  put  in  having  the  engine  over- 
hauled and  repaired  to  the  extent  necessary 
to  change  it  from  the  condition  In  which  it 
was  actually  at  the  time  of  the  purchase  to 
the  condition  it  was  then  represented  to  be 
in— in  other  words,  to  the  extent  necessary 
to  make  such  representations  good — and  was 
likewise,  we  think,  liable  for  the  reasonable 
costs  and  expense  to  which  the  plaintiffs  had 
been  put  in  hiring  another  engine  to  use  in 
their  business  in  the  place  of  the  engine  in 
question  during  the  time  the  latter  was  un- 
dergoing the  repairs  last  mentioned,  but  not 
during  the  time  it  was  undergoing  the  other 
repairs  referred  ta  Authorities  last  cited ; 
14  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  179,  180; 
20  Cyc.  138;  Bryant  v.  Booth,  30  Ala.  811, 
68  Am.  Dec.  117;  Chatom  Machine  Co.  T. 
Smith  (Tex.  Civ.  App.)  44  S.  W.  592. 

[4]  The  lower  court,  in  substance  and  ef- 
feet,  so  charged  the  Jury,  and  we  find  no  er- 
ror, therefore,  in  any  portion  of  the  oral 
charge  as  to  the  measure  of  damages  that 
was  excepted  to,  nor  in  the  court's  refusal  to 
give  the  written  charge  requested  by  defend- 
ant asserting  that  the  measure  of  damages  in 
the  action  was  the  difference  between  the 
value  of  the  engine  as  represented  and  its 
actual  value.  The  plaintiffs  sought  only  to 
recover  the  expenses  mentioned.  In  this  con- 
nection, it  may  be  said  that  the  burden  of 
proving  these  damages  rests  upon  the  plain- 
tiffs, and  it  was  Incumbent  on  them,  and  not 
defendant,  to  show,  to  the  satisfaction  of  the 
jury,  what  part  of  the  total  sums  shown  to 
have  been  expended  for  repairs  and  over^ 
hauling  and  in  hiring  other  locomotives  was 
necessary  to  indemnify  plaintiffs  for  the  false 
representations  alleged  to  have  been  made 
and  to  make  good  those  representations. 
Rltter  V.  Hoy,  2  Ala.  App.  364,  56  South.  814. 
This  duty  cannot  be  met  by  showing  tne 
whole  costs  of  such  overhauling  and  repairs, 
when  it  appears,  as  pointed  out,  that  a  part 

>r.  &  Comp.  St.  U13.  {{  8630-8639. 


of  such  costs  was  necessary  by  reason  of  naa 
and  service  to  which  plaintiffs  bad,  after  the 
purchase,  put  the  engine,  and  that  a  part 
was  necessary  to  make  the  engine  conform 
to  the  requirements  of  the  federal  act  men- 
tioned. The  plaintiffs  must,  by  either  posi- 
tive or  expert  testimony,  furnish  the  Jury 
some  reasonable  basis  upon  which  to  say 
what  part  of  such  costs  was  due  to  the  false 
representations  complained  of. 

[6]  The  court  erred  in  its  oral  charge  to 
the  Jury  as  to  the  character  of  fraud  suffi- 
cient to  support  this  action,  when  it  stated 
In  effect  that,  if  the  representations  alleged 
to  have  been  made  by  defendant  were  untrue 
and  were  as  to  a  matter  of  fact  and  operat- 
ed as  a  material  inducement  to  the  plaintiffs 
in  making  the  purchase,  then  it  made  no  dif- 
ference whether  they  were  innocently  and 
honestly  made  or  not.  Innocent  or  honest 
misrepresentations  will  authorize  a  rescis- 
sion of  the  contract  of  sale,  but  not  an  ac- 
tion for  deceit  The  statute  on  this  subject 
has  modified,  to  some  extent,  the  case  law 
previously  existing  in  this  state  as  to  the 
character  of  fraud  necessary  to  support  the 
latter  action,  so  that  the  rule  now  is  the 
same  as  obtains  by  judicial  decision  in  most 
of  the  other  states.  We  had  occasion  recent- 
ly to  discuss  fuUy  the  matter  in  the  cases 
cited  below,  and  need  not  now  relteratfe 
Code,  Si  2469,  4298,  4299;  Hockensmith  v. 
Winton,  66  South.  955;  McCoy  v.  Prince,  66 
South.  950;  14  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  21,  22. 

[6]  The  court,  consequently,  also  erred  in 
refusing  written  charges  13,  14,  and  15, 
which  correctly  asserted  the  law  in  conform- 
ity with  the  authorities  above  dted. 

The  defendant  was  not  entitled  to  the  af- 
firmative charge  under  its  plea  of  the  stat- 
ute of  limitations  of  one  year,  since  the  lav 
allows  the  suit  to  be  brought  at  any  time 
within  12  months  after  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the 
fraud  (Code,  i  4852),  and  there  was  evidence 
tending  to  show  that  the  discovery  was  not 
made  prior  to  12  months  before  bringing  tbe 
suit.  The  fact  that  plaintiffs  had  an  op- 
portunity of  discovering  it  earlier,  r/hile  cie- 
atlng  adverse  inferences  against  them,  is  not 
conclusive  that  they  did  discover  it  earlier. 
Jones  ▼.  Coan,  146  Ala.  660,  41  South.  757. 

The  remarks  of  counsel  complained  of  are 
not  likely  to  be  indulged  in  on  another  trial, 
and  need  not  therefore  be  considered.  We 
have  discussed  the  only  errors  seriously 
urged,  and  for  those  pointed  out  tbe  Judg- 
ment is  reversed. 

Reversed  and  remanded. 

PELHAM,  P.  J,  not  aittliig. 
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(12  Ala.  App.  472) 
BIRMINGHAM  WATERWORKS  OO.  t. 
KIRKLAND.     (No.  342.) 
(Conrt  of  Appeals  of  Alabama.    Jan.  12.  191B.) 

CouBTB  «=>91— Stabx  Dicisia  —  Cottkts  or 

Last  Resobt. 

The  Court  of  Appeals  mast  follow  a  deci- 
sion of  the  Supreme  Court  coiiBtruliis  a  con- 
tract, though  a  previous  decision  of  the  Court 
of  Appeals  construed  the  same  contract  differ- 
eiitl;. 

[Ed,  Note.— For  other  casea.  see  Courts.  Cent 
Dig.  II  318,  82S.  326;   Dec.  Dig.  «s>91.1 

Appeal  from  Circuit  Court,  Jefferson  Conn^ 
ty;    Thomas  W.  Wert,  Judge. 

Action  between  the  Birmingham  Water- 
works Company  and  K.  K.  Klrkland.  From 
a  ludgment  for  the  latter,  the  former  ap- 
peals.   Reversed  and  remanded. 

Frank  Spnrlock,  of  Chattanooga,  Tenn., 
and  John  London,  Henry  Fltts,  and  Percy, 
Benners  &  Burr,  all  of  Birmingham,  for  ap- 
pellant Claud  D.  Rltter,  of  Birmingham, 
for  appellee. 

PELHAM,  P.  J.  Confessedly  the  cardinal 
proposlticn,  and  the  only  fundamental  ques- 
.  tlon  sought  to  be  presented  by  appellant  In 
bringing  this  appeal.  Involving  substantially 
the  same  matters  that  had  been  previously 
passed  upon  by  this  conrt  In  an  opinion  writ- 
ten by  Jndge  De  Graffenrled  while  a  mem- 
ber of  the  court.  In  the  case  of  Birmingham 
Waterworks  v.  Eelley,  2  Ala.  App.  629,  56 
South.  838,  was  to  get  a  ruling  from  the 
court  at  variance  with  the  previous  holding 
In  the  Keiley  Case.  It  was  understood  that 
the  same  question  presented  by  the  record 
in  this  case.  Involving  a  construction  of  the 
Identical  provisions  of  the  contract  between 
the  dty  of  Birmingham  and  the  appellant, 
had  been  submitted  to  the  Supreme  Conrt  In 
a  case  before  It ;  and  as  this  court  is  required 
by  the  statute  of  its  creation  to  conform  its 
holdings  to  the  decisions  of  the  Supreme 
Court,  to  the  end  that  there  shall  be  a  uni- 
formity of  decisions  In  the  state.  It  has  been 
deemed  proper,  to  avoid  any  confusion  that 
might  arise,  to  await  the  holding  of  the 
Supreme  Court  on  the  construction  of  the 
contract  Involved  on  this  appeal. 

In  the  case  of  Birmingham  Waterworks 
Co.  ▼.  Windham,  67  South.  424,  the  Supreme 
Court  has  passed  upon  the  main  question  pre- 
sented on  the  appeal  in  this  case,  rendering 
an  opinion  giving  a  construction  to  the  pro- 
visions of  said  contract  as  construed  In  the 
opinion  in  the  Kelley  Case,  56  So.  838,  that 
Is  entirely  at  variance  with  the  views  ex- 
pressed In  the  latter  case.  The  mllngs  of  the 
trial  conrt  In  the  instant  case  are  In  har- 
mony with  the  Kelley  Case,  and  It  follows 
that  they  are  not  in  accord  with  the  holding 
of  the  Supreme  Court  In  the  Windham  Case, 
supra,  and  that  the  proper  order  here  is  a 
reversal  in  conformity  with  the  controlling 
holding  In  the  latter  case. 

Reversed  and  remanded. 


(U  AU.  App.  6M) 

KINO,  et  aL  T.  GIBBS.    (No.  807.) 
(0>urt  of  Appeals  of  Alabama.    Dec.  17.  1914.) 

1.  DlSMISSAI.   AND   NOSSTTTT   «=»25  —  DUOON- 
nnUANCS— WSLAT    CONBTITUTEB. 

In  an  action  on  a  joint  and  several  obli- 
gation, as  a  promissory  note,  the  dismissal  as 
to  one  of  the  parties  who  was  duly  served  works 
a  discontinuance  as  to  the  others. 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent  Dig.  H  47-69:  Vtc  Dig.  <s> 
25.] 

2.  PBOCKSS  «=9l64— SKBVICB— OBJKCTZOIf. 

In  a  suit  against  joint  and  several  obligors, 
plaintiff  discontinued  as  to  one  who  was  served 
with  a  branch  writ  The  writ  which  was  is- 
sued on  plaintiff's  motion  appeared  from  the 
order  of  tne  court  to  be  identical  with  the  prin- 
cipal writ  as  required  by  Code  1907,  I  B.SOO. 
Held  that  no  material  variance  appearing, 
plaintiff  could  not  contend  tliat  the  obligor  as 
to  whom  he  discontinued  was  not  properly 
served. 

[Ed.  Note.— For  other  cases,  see  Process,  (3ent 
Dig.  I  209;   Dec.  Dig.  «s>154.1 

Appeal  from  Circuit  Court,  C!ullman  Coun- 
ty; D.  W.  Speake,  Judge. 

Action  by  John  Glbbs  against  W.  L.  King 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.    Reversed  and  rendered.. 

Brown  &  Griffith,  of  Cullman,  for  appel- 
lants. W.  B.  Jamea,  of  Cullman,  for  appel- 
lee; 

PEXiHAM,  P.  J.  [1]  The  form  of  action 
bronght  In  the  trial  court  by  the  appellee 
against  the  appellants  was  ex  contractu,  on 
a  idat  and  several  obligation  (a  promissory 
note).  The  record  shows  that  the  plaintiff 
dismissed  his  suit  in  the  trial  court  as  to  the 
Joint  defendant  G.  B.  King,  and  took  judg- 
ment by  default  against  the  other  defendants 
to  the  cause  of  action.  It  Is  the  Insistence 
of  the  appellants  that  the  plaintiff  In  the 
court  below  by  dismissing  his  suit  as  to  the 
defendant  O.  B.  King,  who  the  record  shows 
had  been  served  with  process,  discontinued 
his  cause  of  action  and  rendered  the  trlai> 
court  without  Jurisdiction  to  render  Judg- 
ment against  the  other  defendants  to  the 
cause  of  action,  who  bring  this  appeal. 

The  effect  of  the  discontinuance  as  to  one 
of  the  several  defendants  on  the  Joint  or 
Joint  and  several,  cause  of  action,  was  to 
discontinue  the  case  and  put  the  parties  out 
of  court  and  leave  the  court  without  Jurls- 
dlctl(Hi  to  proceed  to  a  hearing  of  the  case 
and  rendition  of  J^udgment  Evans  Marble 
Co.  V.  McDonald  &  (3o.,  142  Ala.  130,  37 
South.  830 ;  Curtis  et  al.  v.  Gaines,  Adm'r,  46 
Ala.  455;  Beecher  v.  Henderson,  4  Ala.  App. 
643,  58  South.  806. 

[2]  The  point  made  by  the  appellee  that 
the  record  falls  to  show  that  the  defendant 
G.  B.  King  had  been  served,  because  of  a 
failure  to  show  a  compliance  with  the  pro- 
visions of  section  5300  of  the  Code  of  1907, 
Is  without  merit  The  branch  writ  Issued 
was  not  only  an  exact  counterpart  of  the 
original  writ,  but  Is  shown  by  the  record  to 
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have  been  Isaued  In  this  case  In  pnrsuance 
of  an  order  of  the  court  at  the  Instance  and 
on  the  motion  of  the  plaintiff.  The  purpose 
of  the  statute  (Code,  |  5300)  is  to  preserve 
the  Identity  of  the  cause  of  action  as  to  the 
original  and  branch  summons.  Ttiis  identity 
was  established  by  the  order  of  the  court 
made  in  this  case  at  the  instance  of  the  plain- 
tiff, and,  besides,  any  variance  or  other  ir- 
regularity militating  against  the  identity  of 
the  branch  writ  could  only  be  taken  advan- 
tage of  by  the  party  served,  unless  the  record 
aflSrmatively  disclosed  a  material  variance. 
Drennen  ft  Co.  t.  Jasper  Investment  Co.,  153 
Ala.  322,  45  South.  167. 

It  follows  that  the  trial  court  was  without 
authority  to  render  the  judgment  by  default 
after  a  discontinuance  of  the  cause.  The 
Judgment  of  the  lower  court  is  reversed,  and 
a  judgment  of  discontinuance  la  here  entered. 

Reversed  and  rendered. 

BROWN,  J.,  not  sitting. 


(12  Ala.  App.  OS) 

AMERICAN  AUTOMOBILE  INS.  CO.  T. 
WATTS.    (No.  100.) 

(Ooort  of  Appeals  of  Alabama.    Nov.  10,  1914. 
Bebearing  Denied  Dec.  16,  1914.) 

1.  iNSURAirCX    «S9l46— POUOT  — OONSTBUO- 
HON. 

A  stipulation  antborizing  cancellation  of 
an  inanrance  policy  will  be  most  strictly  con- 
strued against  the  Insurer,  although,  if  there 
la  nothing  equivocal  in  it,  the  court  cannot 
imply  a  meaning  which  the  language  does  not 
warrant. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SS  292,  294-298;  Dec.  Dig.  «s>146.] 

2.  Insusancb   «=a229— Fire  PouciBa— Cor- 

BTBUCTION. 

A  policy  inenring  an  automobile  against 
fire  provided  that  it  might  be  canceled  at  any 
time  by  either  of  the  parties  upon  written  no- 
tice to  the  other  by  stating  when  the  cancella- 
tion should  be  effected,  that  the  unearned  pre- 
miums should  be  returned,  and  that  notice  of 
cancellation  deposited  in  the  United  States 
mail,  postage  prepaid  to  the  address  of  the  in- 
sured, shoidd  be  sufficient  The  postal  regula- 
tions (Rev.  St  S  3936  [U.  S.  Comp.  St.  1913, 
Ji  7418])  provide  that  when  the  writer  of  any 
etter  snail  indorse  on  the  outside  his  name  and 
address,  such  a  letter  shall  not  be  advertised, 
but  shall  be  returned  to  the  writer  if  uncalled 
for  at  the  expiration  of  the  time  specified  in  the 
writer's  request,  provided  the  time  for  holding 
be  not  shorter  than  3  nor  longer  than  30  days. 
The  statute  also  authorized  the  postmaster  to 
hold  ordinary  letters  for  three  months,  and 
longer  in  case  he  had  grounds  to  believe  they 
could  be  delivered.  The  insurer,  by  registered 
letter  sent  to  the  insured's  place  of  residence, 
notified  him  of  the  cancellation  of  the  policy. 
The  insured  was  out  of  town,  and  the  letter  was 
returned  pursuant  to  the  insured's  request  to 
return  in  five  days.  The  insured  returned  with- 
in about  a  month,  and  his  automobile  was  burn- 
ed within  the  three-month  period.  Held  that 
th;  notice  of  cancellation  was  not  sufficient,  for 
the  insurer  by  its  request  to  return  the  letter 
lessened  insured's  chances  of  receiving  notice. 
[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |i  600-503;  Dec.  Dig.  <Ss9229.] 


3.  APF&AI,  AHD  EbBOB  «s>1051  —  BXVIKW  — 
HABMT.1IBH  BEBOB. 

The  erroneous  admission  of  evidence  is 
harmless,  where  the  fact  sought  to  be  proven 
was  a  necessary  conclusion  from  other  comjie- 
tent  evidence  received  without  objection. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4161-4170;  Dec.  Dig.  «=> 
lOSl.f 

Appeal  from  Circuit  Court,  Dallas  Coun- 
ty;   B.  M.  MUIer,  Judge. 

Action  by  S.  H.  Watts  against  the  Amer- 
ican Automobile  Insurance  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Pettus,  Fuller  ft  Lapsley,  of  Selma,  and 
Stokely,  Bcrlvner  ft  Dominick,  of  Birming- 
ham, for  appellant  W.  M.  Vaughan,  of  Sel- 
ma, for  appellee. 

PER  CURIAM.  This  was  an  action  on  a 
policy  Insuring  an  automobile  against  loss 
or  damage  by  fire  for  one  year,  from  Sep- 
tember 3,  1912,  to  September  3,  1913.  The 
defendant  (appellant  here)  sought  to  escape 
liability  on  the  ground  that,  prior  to  the  al- 
leged destruction  of  the  automobile,  the  pol- 
icy had  been  duly  canceled,  pursuant  to  the 
authority  conferred  by  the  following  provi- 
sion contained  in  it: 

"This  policy  may  be  canceled  at  any  time  by 
either  of  the  parties  hereto  upon  written  notice 
to  the  other  party  stating  when  thereafter  can- 
cellation shall  be  effected ;  the  date  of  cancella- 
tion as  fixed  in  such  notice  shall  be  the  end  of 
the  policy  period;  if  canceled  by  the  company, 
the  earned  premium  shall  be  computed  and  ad- 
justed on  a  pro  rata  basis;  if  canceled  by  the 
assured,  the  earned  premium  shall  be  computed 
at  short  rates  in  accordance  with  the  table 
printed  hereon;  notice  of  cancellation  deposit- 
ed in  the  United  States  mail,  postage  prepaid, 
to  the  address  of  the  assured,  as  stated  herein, 
shall  be  sufficient  notice,  and  the  check  of  the 
company  or  its  duly  authorized  agent  similarly 
mailed  a  sufficient  tender  of  any  unearned  pre- 
mium." 

The  defendant,  by  Its  secretary,  wrote  a 
letter  to  the  plaintiff,  dated  May  20,  1913, 
giving  notice  of  Its  intention  to  cancel  said 
policy,  stating  that  the  cancellation  shall  be 
effective  on  the  22d  day  of  May,  1913,  at 
noon,  that  all  liability  of  the  company  un- 
der tile  poUcy  shall  absolutely  cease  at  that 
time,  and  that  the  check  of  the  company 
for  $4.47,  the  amount  of  the  unearned  premi- 
um under  said  policy,  was  Inclosed.  This 
letter,  inclosing  the  check  as  stated,  and 
addressed  to  the  defendant  at  Selma,  Ala., 
which  was  his  address  as  stated  in  the  poli- 
cy, was  registered  In  the  post  o£3ce  at  St 
Louis,  Mo.,  on  May  22,  1913.  In  the  upper 
left-hand  comer  of  the  address  side  of  the 
envelope  containing  the  letter  were  the 
words:  "Return  in  five  days  to  American  Au- 
tomobile Insurance  Company,  Fierce  Build- 
ing, St  Louis,  Mo."  The  letter  was  received 
at  the  post  office  at  Selma  on  May  24,  1913. 
On  that  day  a  notice  with  the  plaintiff's 
name  on  It  and  advising  him  that  there  was 
registered  mail  for  him  and  for  him  to  rail 


^s»For  other  cues  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DigesU  and  Indaxa* 


Digitized  by 


Google 


Ala.) 


AMEKICAK  AUTOMOBII^  INS.  00.  v.  WATTS 


759 


for  It  was  pat  In  his  box  in  that  office,  which 
was  where  be  regularly  received  bis  maU.  A 
second  and  similar  notice  was  placed  In  the 
plaintiiTs  box  on  May  27th.  There  was  noth- 
ing on  either  of  those  notices  to  Indicate  who 
was  the  sender  of  the  registered  mall  re- 
ferred to.  The  registered  letter  was  not  de- 
livered to  the  plaintiff,  or  to  any  one  for  him, 
within  five  days  after  Its  receipt  at  Selma, 
and  apon  the  expiration,  of  that  time  was 
retamed  to  the  defendant  The  plaintiff 
was  not  in  Selma,  which  was  his  place  of 
residence,  when  the  letter  was  received  there, 
and  did  not  return  or  get  the  mail  from  his 
post  office  box  until  June  23,  1013.  When 
his  automobile  was  burned  up  about  August 
5,  1913,  he  had  not  been  informed  of  the  de- 
fendant's letter  or  of  the  import  of  it  Nei- 
ther the  letter  nor  the  check  nor  any  actual 
notice  of  the  cancellation  of  the  policy  Iiad 
been  received  by  him  at  that  time. 

[1,2]  The  pivotal  question  in  the  case  is 
whether  what  was  done  by  the  defendant 
constituted  a  compliance  by  it  with  the  terms 
of  the  stlpalation  which  conferred  on  it  the 
right  to  canc^  the  policy.  It  is  well  set- 
tled that  such  a  stipulation  is  to  be  strictly 
construed,  and  that  a  cancellation  of  the  pol- 
icy by  the  insurer  is  not  effected  unless  it 
strictly  complies  with  the  condition  imposed 
uiton  it  with  respect  to  giving  notice  to  the 
Insured  of  the  cancellation.  Continental  In- 
surance Co.  V.  Parkes,  142  Ala.  650,  39  South. 
204.  Of  course,  there  is  no  room  for  con- 
struction when  there  is  nothing  ambiguous 
or  equivocal  in  ,  the  stipulation ;  and,  when 
such  is  the  case,  a  court  cannot  properly  im- 
pute to  the  provision  any  meaning  except  the 
single  one  which  the  language  used  plainly 
expresses.  Day  v.  Home  Insurance  Co.,  177 
Ala.  600,  B8  South.  549,  40  L.  R.  A.  (N.  S.) 
652;  Continental  Casualty  Co.  v.  Ogbum, 
175  Ala.  357,  67  South.  852,  Ann.  Cas.  1914D, 
377.  But  if  the  language  used  is  susceptible 
of  more  than  one  interpretation  that  one 
must  be  adopted  which  is  most  favorable  to 
the  insured.  Robinson  v.  ^tna  Ins.  Co.,  128 
Ala.  477,  30  South.  665;  Forest  City  Insur- 
ance Co.  V.  Hardesty,  182  IlL  39,  55  N.  B. 
139,  74  Am.  St  Rep.  161 ;  19  Cya  656.  The 
language  of  the  policy  was  of  the  defend- 
ant's own  choosing,  and  Is  to  be  construed 
most  strongly  against  it  The  court  should 
lean  against  a  construction  which  would  lim- 
it or  terminate  the  liability  of  the  insurer. 
London  Assurance  v.  Companhia  De  Moag- 
ens  Do  Barreiro,  167  D.  S.  149,  17  Sup.  Ct 
785,  42  K  Ed.  113;  2  Page  on  Contracts,  | 
1122. 

The  questions  then  arise,  Can  the  clause 
of  the  above-quoted  stipulation  which  pro- 
vides for  depositing  the  notice  of  cancella- 
tion and  the  company's  check  for  the  amount 
of  the  unearned  premium  in  the  United 
States  mail,  postage  prepaid,  to  the  address 
of  the  assured,  as  stated  in  the  policy,  have 
more  than  one  meaning,  so  that  the  terms 
of  it  may  be  complied  with  in  more  than  one 


way?  and.  If  there  is  more  than  one  way  of 
complying  with  such  a  requirement  was  the 
method  adopted  by  the  defendant  the  one 
which  was  most  favorable  to  the  plaintiff? 
It  is  a  matter  of  common  knowledge  that  a 
letter  may  be  mailed  with  or  without  reg- 
istration, and  that  the  envelope  containing 
it  may  have  or  not  have  upon  it  a  request  of 
the  sender  that  it  be  retamed  at  the  expira- 
tion of  a  specified  time.  If  the  sender's 
wish  is  to  get  back  the  letter,  if  it  is  not 
delivered  within  a  specified  time,  this  may 
be  indicated  by  a  return  request;  while  if 
this  is  not  what  is  sought  but  evidence  of 
delivery  to  the  addressee  is  desired,  this  may 
be  indicated,  in  the  case  of  a  registered  let- 
ter, by  a  request  by  the  sender  to  be  for- 
uisbed  with  the  addressee's  receipt  for  It 
That  the  selection  of  the  method  of  mailing 
has  an  effect,  in  contingencies  not  unlikely 
to  arise,  upon  the  opportunity  to  be  afford- 
ed to  the  person  addressed  actually  to  re- 
ceive the  letter  is  apparent  in  the  light  of 
postal  regulations,  established  and  promul- 
gated pursuant  to  statutory  authority,  with 
notice  of  which  the  sender  of  mail  is  charge- 
able. U.  S.  Rev.  St  {  3936  (U.  S.  Comp.  St 
1913,  I  7418) ;  Postal  Laws  and  Regulations 
1913,  p.  350.  The  following  regulations,  set 
out  In  the  publication  mentioned,  indicate 
bow  such  opportunities  of  the  addressee  to 
receive  a  letter  may  be  varied  by  the  adop- 
tion of  one  rather  than  another  and  different 
method  of  mailing: 

"Sec.  632.  1.  When  the  writer  of  any  letter 
on  which  postage  is  prepaid  shall  indorse  on 
the  outside  thereof  bis  name  and  address,  such 
letter  shall  not  be  advertised,  but  after  remain- 
ing uncalled  for  at  the  office  to  which  it  is  di- 
rected the  time  the  writer  may  direct  or  the 
Postmaster  General  prescribe,  shall  be  return- 
ed to  the  writer  without  additional  charge  for 
postage,  and  if  not  then  delivered,  shall  be 
treated  as  a  dead  letter.  2.  The  writer's  card 
request  for  the  holding  of  a  letter  for  a  period 
shorter  than  8  days  or  longer  than  30  days 
shall  be  disregarded.  *  *  *  4.  Letters  bear- 
ing the  senders  return  request  shall  be  return- 
ed at  the  expiration  of  the  time  specified  in 
the  request,  regardless  of  instructions  from  the 
addressee  for  the  retention  of  his  mail. 

"Sec.  956.  1.  Domestic  registered  letters  and 
parcels  which  remain  undelivered  at  either  the 
ofBce  of  their  original  address  or  the  office  to 
which  they  have  been  properly  forwarded  for 
the  periods  stated  in  paragraph  1,  section  633, 
or  such  other  period  as  may  be  named  in  the 
sender's  return  tequest,  if  any,  not  less  than  3 
nor  more  than  90  days,  shall  be  marked  on  the 
face  with  the  reason  for  their  nondelivery,  and 
be  disposed  of  as  herein  provided.  •  •  •  5. 
When  a  postmaster  has  good  reason  to  believe 
that  undelivered  registered  mail  of  domestic 
origin,  bearing  no  time  limit  can  be  properly 
delivered  if  it  is  held  longer  than  the  periods 
specified  in  the  first  paragraph  of  this  section, 
he  may  indorse  it  'Specially  held  for  delivery 
and  retain  it  not  longer  than  three  months. 

"Sec.  957.  After  a  registered  letter  or  parcel 
has  been  returned  for  restoration  lo  the  sender 
the  addressee  has  no  further  claim  upon  it" 

It  is  plain  that,  under  these  regulations, 
the  defendant's  indorsement  on  the  envelope 
of  the  request  that  the  letter  be  returned  if 
not  delivered  in  five  days  liad  the  effect  of  de- 


Digitized  by 


Google 


760 


67  SOUTHERN  REPORTER 


(Ala. 


prlvlng  tbe  plaintiff  of  the  opportunity  of 
receiving  it,  or  of  even  ascertaining  wlio  was 
the  sender  of  it,  if  for  any  reason  It  shonld 
happen  that  his  mail  was  not  called  for  with- 
in flye  days  after  the  letter  reached  the  post- 
office  at  Selma,  and  h^d  the  further  effect  of 
depriving  the  postmaster  of  the  right,  which, 
bnt  for  such  indorsement,  he  would  hare  had, 
of  retaining  the  letter  for  delivery  for  not 
longer  than  three  months  if  he  believed  that 
it  could  be  properly  delivered  to  tbe  ad- 
dressee, who  lived  in  Selma  and  had  a  post 
office  box  fher&  But  for  that  request  for  a 
return  of  the  letter  85  days  sooner  than  it 
conld  have  been  returned,  pursuant  to  a  re- 
quest, on  a  failure  to  deliver,  tbe  letter  could 
have  been  held  at  Selma  until  after  the  plain- 
tiff actually  returned  and  got  his  mall,  about 
six  weeks  before  the  automobile  was  burned. 
The  existence  of  different  methods  of  mailing 
a  letter,  each  equally  permissible,  and  of  dif- 
ferences in  the  opportunities  afforded  to  the 
addressee  of  actually  receiving  it,  accord- 
ing as  one  or  another  method  is  adopted 
injects  an  element  of  ambiguity  into  a  stipu- 
lation which  in  general  terms  calls  for  a  de- 
posit of  the  letter  in  the  mail,  postage  pre- 
paid, to  a  stated  address,  without  specifying 
the  particular  mode  of  mailing  to  be  adopted. 
If  it  is  held  that  such  a  stipulation  Is  com- 
plied with  by  adopting  a  method  of  mailing, 
the  result  of  which,  in  tbe  not  improbable 
event  of  the  addressee's  being  absent  for  a 
few  days  from  tbe  place  to  which  the  letter 
is  addressed,  wiU  be  that  he  will  not  get 
it  at  all,  tbe  construction  is  one  under  which 
the  sender  may  make  the  addressee's  oppor- 
tunity of  getting  the  letter  materially  less 
than  it  would  be  if  it  was  so  mailed  as  to 
permit  it  to  be  forwarded  to  the  addressee 
or  to  be  held  for  a  considerable  time  for  de- 
livery to  him  at  the  place  to  which  it  was 
addressed.  To  hold  that  under  such  a  stip- 
nlation  the  sender  has  the  option  of  select- 
ing the  method  of  maOing  to  be  adopted 
would  be  construing  it  liberally  in  his  favor, 
and  not  strictly  in  favor  of  the  other  party 
to  the  contract  Tbe  result  would  be  that  the 
slpulation,  which  is  susceptible  of  more  than 
one  Interpretation,  would  be  Interpreted  most 
unfavorably  to  the  insured.  So  far  as  the 
latter  is  concerned,  an  obvious  purpose  of  the 
requirement  of  notice  to  him  of  a  cancel- 
lation of  the  policy  by  the  company  is  to  give 
him  an  opportunity  to  reinsure.  The  com- 
pany is  not  to  be  enabled  to  reduce  this  op- 
portunity to  a  minimum,  or  to  be  given  a 
diance  to  deprive  the  insured  of  it  entirely, 
when  the  stipulation  may  be  fully  complied 
with  in  a  way  much  less  likely  to  involve 
snch  a  result  The  insured,  by  assenting  to 
the  stipulation  in  question,  agreed  to  take 
such  chance  of  his  actually  getting  a  notice 
of  cancellation  and  a  check  for  the  return 
premium  as  was  involved  in  the  deposit  of 


them  in  the  mall,  postage  prepaid,  to  his  stat- 
ed address;  but  it  is  not  to  be  supposed  that 
it  was  in  the  contemplation  of  either  of  the 
parties  to  the  contract  that  the  insure  was 
to  be  at  liberty  to  reduce  this  chance  to  a 
minimum  by  requesting  the  retnm  of  the 
letter  if  it  should  not  be  delivered  within 
a  very  brief  period  after  it  reached  the  place 
to  which  it  was  to  be  addressed,  especially 
as,  if  there  was  any  benefit  to  the  insurer 
in  its  getting  back  Into  its  possession  the  un- 
delivered notice  of  cancellation  and  its  un- 
used check,  it  was  a  benefit  to  which  the 
contract  did  not  entitle  it  while,  by  Its  bring- 
ing about  that  result  in  that  way,  the  pur- 
pose of  the  stipulation  so  far  as  the  insured 
was   concerned   would   be  wholly   defeated. 
The  facts  of  the  case  do  not  require  a  de-, 
termination   of   the    particular    method   or 
methods  of  depositing  in  the  United  States 
mall  the  notice  of  cancellation  and  a  check 
for  the  return  premium  which  properly  nia> 
be  regarded  as  a  compliance  with  the  stipu- 
lation in  question.     It  is  enough  to  say  in 
conclusion  tliat  tbe  method  which   the  evi- 
dence shows  was  adopted  by  the  defendant 
was  one  the  adoption  of  which  was  so  much 
more  likely  to  result  in  depriving  the  plain- 
tiff of  all  benefit  from  the  stipulation  than 
another  or  other  methods  which  were  equally 
within  the  general  terms  used,  and  might  as 
well  have  been  chosen,  that  to  hold  that  what 
the  defendant  did  was  a  compliance  with 
the  stipulation  would  amount  to  giving  it 
a   construction,   not   strict   as    required   by 
the  rule  governing  In   such  a  case,   but  so 
loose  and  liberal  In  behalf  of  the  defendant 
and  so  unfavorable  to  the  plaintiff  as  not 
to  be  permissible.     The  rulings  of  the  trial 
court  were  in  conformity  with  the  views  above 
expressed. 

[3]  What  has  been  said  disposes  of  tbe 
assignments  of  error  which  have  been  in- 
sisted on  in  argument  except  one  based  upon 
the  overruling  of  objections  to  testimony  of 
the  plaintiff  to  the  effect  that  he  never  re- 
ceived any  notice  of  the  cancellation  of  the 
policy.  Assuming,  without  conceding,  that 
there  was  error  in  those  rulings,  it  was  er- 
ror without  injury  to  the  appellant  as  it  was 
a  necessary  conclusion  from  other  evidence 
in  the  case,  which  was  admitted  without  ob- 
jection and  was  uncontroverted,  that  the  fact 
was  as  it  was  deposed  to  by  the  witness  over 
the  objections  referred  ta  A  Judgment  is 
not  to  be  reversed  because  of  the  admission 
of  questioned  evidence  of  a  fact  which  wu 
clearly  proved  by  undisputed  evidence  the  ad- 
missibility of  which  was  not  questioned. 

Affirmed. 

No^B. — ^The  foregoing  opinion  was  pre- 
pared by  Presiding  Judge  WALKER  before 
his  retirement  from  the  Ck>nrt  of  Appeals. 
and  has  been  adopted  by  tbe  court 
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(12  Ala.  App.  T4) 

HAROLD  ▼.  STATE.    (Na  161.) 
(Court  of  Appeals  of  Alabama.    Jan.  14,  1915.) 

1.  HoMiciDB  «=>109— Ssur-DEnKSB. 

For  accused  to  be  Jnstlfied  in  kUling  de- 
ceased, he  must  not  only  have  been  free  from 
faalt  bi  bringing  on  the  difficnlty,  bat  he  must, 
at  the  time  he  struck  the  fatal  blow,  have  been 
in  imminent  peril  of  losing  his  own  life  or  suf- 
fering great  bodily  harm,  and  the  conditions 
snrFonnding  him  must  have  been  such  that  he 
could  not  have  retreated  without  increasing  his 
danger. 

[Ed.  Note.— For  other  cases,  see  Homicidal 
Cent  Dig.  SS  188>  1S9:  Dec.  Dig.  <8=>100.] 

2.  HoiaoxDK    «=»300— iNBTBUonoNa— Apfu- 

OABIUTY  TO  ETIDBKCE. 

In  a  homicide  case,  where  accused  claimed 
that  he  killed  in  self-defense,  he  has  the  burden 
of  showing  his  inability  to  retreat ;  and  hence, 
fai  the  absence  of  any  showing  as  to  his  ina- 
bility to  retreat,  instructions  that  he  was  under 
no  obligation  to  flee  and  had  the  legal  right  to 
stand  his  ground  and  kill  his  adversary  should 
be   refused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S8  614,  618-620,  622-630 ;  Dec  Dig. 
«=»300.] 

S.  Homicide  ^ssIIS—Seut-Dsfeitse— Attack. 
An  attack  with  brasa  knucks  made  by  an 
intoxicated  man  cannot  he  held  so  manifestly 
felonious  as  to  warrant  accused  in  killing  his 
assailant  without  attempting  to  retreat. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  f§  155-157;  Dec.  Dig.  «=»115.] 

4.  HoMioiDK  «=»116  —  Sxl,t-Defbnsk  — DuTT 

TO    RXTBBAT. 

Where  accused  was  attacked,  he  should  re- 
treat unless  the  circumstances  were  such  that 
he  entertained  a  reasonable  belief  that  it  was 
necessary  to  kill  deceased  in  order  to  save  his 
own  life,  and  an  irrational  belief,  however 
honest,  will  not  answer. 

[Ed.  Note.— For'  other  cases,  see  Homicide, 
Cent  Dig.  {§  158-163;  Dec  EKg.  <8=>lia] 

5.  HoiaciDB    «=s>30O— TbiaI/— Inbtbuotiorb— 
Sei.f-Defensx. 

Where  accused  claimed  self-defense,  but 
there  was  no  evidence  which  would  have  justi- 
fied the  Jnrv  in  finding  that  he  entertained  a 
reason^le  belief  that  he  could  not  have  re- 
treated without  increasing  his  peril,  a  charge 
on  accused's  rights  under  those  circumstances 
is  abstract  and  should  be  refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614,  616-620,  622-630;  Dec  Dig. 
«=3300.1 

e.  CBimNAL  Law  «s>1142— Appeai/— Rbcokd. 
On  appeal  the  court  must  presume  tiiat  the 
instruction  originally  given  was  as  shown  by  the 
record. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3014,  3016-3037 ;  Dec  Dig. 
<8=>1142.] 

7.  HoiaciDK  e=330O— Trial— iNSTBucnoHB. 

A  charge  that  if  the  Jury  could  not  say 
whether  accused  acted  upon  a  reasonable  be- 
lief that  it  was  necessary  to  take  the  life  of 
deceased  to  save  himself,  or  that  he  cut  before 
such  a  "peding"  necessity  arose,  he  should  be 
acquitted,  is  properly  refused,  the  term  "peding 
necessity"  being  unintelligible. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {}  614,  616-620,  622-630;  Dec  Dig. 
«=»300.] 


8.  HOUICIDE  «=>23,  77  —  ^AlTSLAUQHIXB  — 

"MtmDEB   IN    Second   Deobee"   —  "Mait* 

8tAT70HTEB  IN    PiBST   DeOBEX." 

"Murder  in  the  second  degree"  and  "man- 
slaughter in  the  first  degree"  are  distinguished 
by  the  fact  that  malice  must  be  present  in  the 
former  and  absent  in  the  latter;  hence  an  in- 
struction disregarding  that  essential  should  be 
refused. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  36,  S9,  40,  71;  Dec.  Dig.  «s> 
23,  77.. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Murder  in  Second 
Degree;   Manslaughter  in   First  Degree.] 

Appeal  from  Circuit  Court,  Escambia  Coun- 
ty;  A.  B.  Gamble,  Judge. 

Charlie  Harold,  alias,  was  convicted  of 
murder  in  the  second  degree,  and  he  appeals. 
Affirmed. 

The  evidence  sufficiently  appears  from  the 
opinion  of  the  court  The  following  charges 
were  refused  defendant: 

(16)  If  the  jury  believe  from  the  evidence 
that  defendant  is  free  from  fault  in  bringing  on 
the  difSculty  in  which  deceased  lost  his  life, 
and  that  deceased  made  an  attack  upon  him 
with  a  deadly  weapon  with  murderous  intent, 
defendant  was  under  no  obligation  to  flee,  or 
had  the  legal  right  to  stand  his  ground,  and  if 
need  be  kill  his  adversary. 

(19)  If  the  jury  believe  from  the  evidence 
that  defendant  was  free  from  fault  in  bringing 
on  the  difficulty  in  which  defendant  lost  his 
life,  and  reasonably  apprehended  death  or  great 
bodily  harm  to  himself  unless  he  killed  deceas- 
ed, the  killing  was  justifiable. 

(20)  The  court  charges  the  jury  that  if  they 
believe  from  the  evidence  that  defendant  was 
without  fault  in  bringing  on  the  difficulty,  and 
there  existed  at  the  time  in  the  mind-of  defend- 
ant a  reasonable  belief,  honestly  entertained, 
that  there  was  either  a  real  or  apparent  imperi- 
ous, and  impending  necessity  to  cut  in  order  to 
save  his  life,  or  to  save  himself  from  great 
bodily  harm,  and  that  from  the  reasonable  be- 
lief, honestly  entertained,  that  deceased  had 
dangerous  weapons,  retreat  would  only  increase 
his  danger,  and  defendant  from  such  belief  cut 
and  killed  deceased,  then  the  jury  must  not 
convict  defendant 

(39)  I  charge  you  that  if,  after  looking  at  all 
the  evidence  in  this  case,  your  minds  are  left 
in  such  a  state  of  uncertainty  that  you  cannot 
say  beyond  a  reasonable  doubt  wheUier  defend- 
ant acted  upon  a  well-founded  and  reasonable 
belief  that  it  was  necessary  to  take  the  life  of 
deceased  to  save  himself  from  great  bodily 
harm,  or  death,  or  that  he  cut  before  such  a 
pending  necessity  arose,  then  this  is  such  a 
doubt  as  would  entitle  defendant  to  an  acquit- 
tal, and  you  should  so  find. 

(4l)  To  constitute  murder  in  the  second  de- 
gree, defendant  must  inflict  an  act  of  violence 
which  produces  death,  with  intent  to  kill  dece- 
dent, or  do  an  act  of  vicdence  which  ordinarily 
In  the  usual  course  of  events  produces  death  or 
does  great  bodily  harm.  To  constitute  man- 
slaughter in  the  first  degree,  defendant  must 
have  an  intention  to  kill  or  inflict  an  act  of 
violence  which  ordinarily  or  in  the  usual  course 
of  things  produces  death  or  great  bodily  harm. 

Leigh  &  Chamberlain,  of  Mobile,  and  B.  L, 
McMillan,  of  Brewton,  for  appellant  R.  C. 
Brlckell,  Atty.  Gen.,  and  T.  H.  Seay,  Asst 
jAtty.  Gen.,  for  the  State. 

THOMAS,  J.    The  only  insistence  of  ap- 
I  pellant's  counsel  in  tilis  case  is  that  the  trial 
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court  erred  in  refusing  written  charges  16,  19, 
20,  39,  and  41  requested  by  appellant,  in  dis- 
posing of  which  insistence  it  is  necessary  that 
we  review  briefly  the  evidence. 

Ignoring  the  case  as  made  by  the  evldenoe 
for  the  state,  and  taking  as  true  the  defend- 
ant's own  version,  it  appears  that,  shortly 
before  the  difficulty,  deceased  was  at  a  livery 
stable  in  the  town  of  Brewton,  where  he  had 
some  whisky,  of  which  he  bad  been  drinking, 
when  defendant  came  up  and  upon  Invitation 
of  deceased  also  took  a  drink;  that  while 
there  a  third  party  present,  whoi  was  a  crip- 
ple, called  defendant  a  d liar  about  a  mat- 
ter incidentally  arising  and  immaterial  here, 
whereupon  defendant  knocked  tliis  party 
down;  that  deceased,  upon  remarking  that 
defendant  should  not  imjKMe  on  a  cripple .  in 
his  presence,  struck  defendant  with  his  fist, 
whereupon  defendant  then  knocked  deceased 
down  also;  that  immediately  after  getting  up 
off  of  deceased,  defendant  went  to  a  pump 
out  in  the  street  to  wash  his  face  and  hands, 
when  deceased  followed  behind  Iilm;  and 
that,  as  defendant  was  bending  over  wash- 
ing at  the  pump,  the  deceased  hit  him  a  glanc- 
ing lick  on  the  head  from  behind  with  a  pair 
of  brass  knacks  that  were  on  his  hand;  but 
that,  missing  Ha  full  aim,  he  fell  over  de- 
fendant onto  the  ground,  where  defendant 
seized  him,  and,  after  holding  him  there  for 
a  while,  got  up  to  go  home,  telling  deceased 
to  leave  him  alone;  that  deceased  then  got 
up  and  followed,  endeavoring  all  the  while 
with  a  piCir  of  brass  knucks  on  his  hand  to 
hit  defendant,  who  was  backing  off,  where- 
upon defendant  took  ont  his  knife  and  stab- 
bed the  deceased  to  death.  In  the  language 
of  defendant: 

"I  cut  bim  when  be  struck  me  over  the  eye. 
When  I  cut  him,  he  was  coming  towards  me, 
and  had  a  pair  of  knucks  on  his  hand.  He  kept 
moving  towards  me,  trying  to  bit  me.  I  think 
I  made  three  passes  at  1dm.  It  was  all  over 
in  a  minute,  I  reckon." 

[1]  This  happened  out  in  the  open  street, 
where,  so  far  as  appears,  there  was  nothing 
to  prevent  the  defendant  from  retreating  and 
thereby  avoiding  the  blows  aimed  at  him  by 
deceased,  who,  it  seems,  was  partly  intox- 
icated, and  consequently  not  only  less  able  to 
use  effectively  the  knucks,  but  less  able  to 
pursue  the  defendant  if  tiie  latter  had  re- 
treated. For  the  law  to  Justify  defendant 
in  killing  deceased,  the  defendant  must  not 
only  have  been  free  from  fault  in  bringing 
on  the  difficulty,  but  he  must,  at  the  time  he 
struck  the  fatal  blow,  have  been  in  imminent 
peril  of  losing  his  own  life  or  of  suffering 
great  bodily  harm  at  the  hands  of  his  as- 
sailant, and  the  conditions  surrounding  him 
must  have  been  such  that  he  could  not  have 
retreated  without  increasing  his  danger,  or 
such  as  would  have  appeared  so  to  a  reason- 
able man  circumstanced  as  was  the  defendant 
1  Hayf.  Dig.  800  et  seq. 

[2]  The  burden  of  showing  his  peril  and 
his  inability  to  retreat  rested  upon  defendant. 


and,  even  if  we  accept  as  true  his  own  version, 
it  does  not  appear  that  the  character  and 
manner  of  the  assault  made  upon  Iiim  by  de- 
ceased, nor  that  the  kind  of  weapon  used  in 
that  assault,  nor  that  the  place  and  dream- 
stances  of  that  assault,  were  such  as  to  re- 
lieve him  of  the  duty  of  retreating  or  to  Jus- 
tify him  in  taking  the  life  of  his  assailant; 
consequently,  the  court  did  not  err  in  refus- 
ing cliarges  16  and  19,  which  contained  no 
hypothesis  with  reference  to  the  matter  of 
retreat    1  Mayf.  Dig.  800  et  seq. 

[3]  We  find  nothing  to  conflict  with  these 
views,  in  the  cases  of  Beaaley  v.  State,  181 
Ala.  28,  61  South.  259,  Cook  v.  State,  5  Ala. 
App.  11,  69  South.  619,  and  Storey  ▼.  State, 
71  Ala.  337,  cited  us  by  appellant  which  as- 
sert the  doctrine  that: 

"When  the  aasanlt  is  manifestly  felonious  in 
its  purpose  and  forcible  in  its  nature,  as  in 
murder,  rape,  robbery,  burglary,  and  the  like, 
*  *  *  the  party  attacked  is  under  no  obliga- 
tion to  retreat" 

This  iB  but  a  reiteration  of  the  well-known 
common-law  principle,  as  declared  in  Russell 
on  Crimes,  that: 

"A  man  may  repel  force  with  force  in  defense 
of  his  person,  habitation,  or  property,  against 
one  who  manifestly  intends  and  endeavors,  by 
violence  or  surprise,  to  commit  a  known  felony 
upon  either.  In  these  cases  he  is  not  obliged 
to  retreat  •  •  •  [but]  the  intent  to  murder, 
ravish,  or  commit  other  felonies  attended  with 
force  or  surprise,  should  be  apparent  and  not 
be  left  in  doubt;  so  that  if  A.  make  an  attack 
upon  B.,  it  must  plainly  appear  by  the  at- 
cmnstances  of  the  case  (as  the  manner  of  the 
assault,  the  weapon,  etc.)  that  the  life  of  B.  is 
in  Imminent  danger;  otherwise,  bis  killing  the 
assailant  will  not  be  justifiable  self-defense." 
Russell  on  Crimes,  voL  8  (International  Ed. 
1896),  pp.  213,  214. 

In  the  Beasley  Case,  supra,  which  Is  the 
only  one  of  the  cases  mentioned  as  cited  us 
by  appellant  where  the  doctrine  was  ai^lied 
(the  other  two — the  (3ook  and  Storey  Cases- 
having  merely  incidentally  declared  10,  the 
facts  were  entirely  different  from  those  here; 
There  the  assault  upon  defendant  was  made 
with  a  gun,  which  is  a  known  deadly  weapon, 
a  discharge  from  which  could  have  effective- 
ly reached  the  defendant  even  if  he  bad  re- 
treated.   Therefore,  under  the  circumstances 
of  that  case,  the  court  held  In  effect  that  the 
assault  upon  defendant  if  the  Jury  believed 
the  evidrace,  was  manifestly  felonious,  its 
character.  Judged  from  the  weapon  present- 
ed and  the  manner  of  its  attempted  use  by 
deceased,  clearly  disclosing  an  Intent  on  his 
part  to  murder  defendant;  since,  as  a  mat- 
ter of  law,  it  is  to  be  presumed  that  every 
man  intends  the  known  usual  and  natural 
consequences  of  bis   acte,   and   since  It  Is 
known  that  the  usual   and  natural  conse- 
quences of  shooting  a  person  with  a  gun  are 
to  kill  him,  and  that  if  he  retreats  in  the 
open  his  danger  is  Increased.    This  cannot  be 
said  of  an  assault  upon  a  person  in  the  open 
streete  with  a  pair  of  knucks.     Hence  we 
cannot  say  as  a  matter  of  law  that  the  as- 
sault made  upon  the  defendant  in  this  case; 
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-even  when  looking  alone  to  his  own  evidence, 
was  "manifestly  felonious."  Hence  charges 
16  au<l  10  were  abstract  as  applied  to  the 
facts  of  this  case. 

{4,  5]  To  relieve  the  daty  to  retreat,  the 
defendant  mast,  as  said,  sot  only  have  been 
free  from  fanlt  in  brlnslr.s  on  the  dlfflcnlty, 
but  the  assault  upon  him  by  deceased  must 
have  been  coupled  with  an  intent  and  capac- 
ity, or  seeming  capacity,  to  take  life  or  to 
Inflict  some  great  bodily  harm.  It  must  ap- 
pear that  the  assailant,  by  bis  conduct  and 
acts,  impressed  the  mind  of  the  defendant 
that  It  was  the  deceased's  purpose  to  kill  at 
the  time  that  the  fatal  blow  was  struck.  In 
defense.  The  deceased  must  not  only  have 
had  the  means  at  hand  for  effecting  a  deadly 
purpose,  but  It  must  have  appeared  from 
some  act  or  demonstration  of  bis  that  It  was 
his  Intention  at  the  time  of  the  kUllng  to 
carry  out  his  purpose,  thereby  Inducing  a 
reasonable  belief  on  the  part  of  the  defend- 
ant that  it  was  necessary  to  deprive  deceased 
of  bis  life  In  order  to  save  his  own.  Lewis 
T.  State,  51  Ala.  1. 

It  must  have  been  a  reasonable  belief, 
honestly  entertained,  and  begotten  by  attend- 
ant facts  and  circumstances  of  such  a  char- 
acter as  to  JustUy  such  a  belief  in  the  mind 
of  a  reasonable  man.  An  Irrational  belief, 
one  not  authorized  by  the  facts  and  circum- 
stances then  attending  defendant,  however 
honestly  entertained,  wUl  not  answer.  1 
Mayf.  Dig.  802,  |  21. 

Hence  charge  20  was  properly  refused.  If 
for  no  other  reason,  because  It  was  abstract, 
in  that  there  was  nothing  In  the  evidence 
which  would  have  Justified  the  Jury  In  finding 
that  defendant  entertained  a  reasonable 
belief  that  he  could  not  have  retreated 
without  increasing  his  peril,  even  granting 
that  his  peril  was  shown  to  have  been 
such  as  would  have  Justified  the  kllUng  in 
the  event  there  was  no  mode  of  escape 
open  to  him  by  retreat.  The  defendant,  fall- 
ing, as  he  did,  to  show  facts  and  circumstanc- 
es sufficient  to  furnish  a  foundation  for  a  be- 
lief In  the  mind  of  a  reasonable  man,  environ- 
ed as  he  was,  that  he  could  not  retreat.  Is 
not  In  position  to  complain  of  the  refusal  of 
the  charge.  We  are  not  to  be  understood, 
however,  as  Intending  to  hold  that  the  charge 
even  abstractly  asserts  a  correct  proposition 
of  law.  While  it  probably  meets  every  criti- 
cism aimed  at  a  similar  charge  in  McCain  v. 
State,  160  Ala.  38,  49  South.  361,  yet  we  are 
of  opinion  that  the  charge  Is  faulty  for  other 
reasons  than  those  pointed  out  In  said  case. 
The  necessity  which  will  Justify  the  taking 
of  human  Ufe,  It  Is  true,  need  not  be  real, 
provided  it  Is  apparently  so  to  the  mind  of  a 
reasonable  man;  but  the  slayer  must  hon- 
estly and  reasonably  believe  It  to  be  real,  and 
not  merely  that  it  appears  so.  His  belief, 
although  reasonable  and  although  honest, 
that  such  necessity  is  apparent,  will  not 
therefore  excuse  him;    yet  the  charge  In  ef- 


fect asserts  that  If  he  reasonably  and  hon- 
estly believes  that  It  is  either  real  or  ap- 
parent it  will  excuse  him. 

[t,  7]  One  clause  In  charge  38,  even  if  the 
charge  Is  not  otherwise  faulty  as  applied  to 
the  facts  of  this  case  (see  Charlie  Langham 
V.  State,  68  South.  604),  Is  sufficient  for  Want 
of  sense  in  such  clause  to  have  Justified  the 
court  In  refusing  the  charge  as  a  whole. 
This  clause  in  the  transcript  of  the  charge 
reads,  "or  that  he  [defendant]  cut  before  such 
a  peding  necessity  arose."  Whether  this 
word  "pedingt'  appeared  in  the  original 
charge,  or  whether  by  typographical  error  in 
copying  the  charge  the  clerk  substituted  that 
word  for  "impending"  or  some  other  word, 
we  do  not  know.  Our  sole  guide  Is  the  rec- 
ord, and  we  must  presume  for  purposes  here 
that  the  original  was  as  Is  what  purports  to 
be  its  copy  In  the  transcript 

[tl  Charge  41  was  properly  refused,  foe- 
cause  the  definition  of  "murder  in  the  sec- 
ond degree"  and  of  "manslaughter  in  the 
first  degree,"  as  given  in  the  (Aarge,  is  the 
same.  While  such  definition  is  correct,  as 
fiir  as  it  goes,  yet  it  tails  in  completeness  and 
falls  to  distinguish  between  these  two  de- 
grees of  homicide,  and  would  consequently 
have  left  the  Impression  on  the  minds  of  the 
Jury  that  there  Is  no  difference  l)etween 
them,  and  that  murder  In  the  second  degree 
and  manslaughter  in  the  first  degree  were 
one  and  the  same  thing  in  law ;  whereas,  in 
fact  murder  is  characterized  by  malice,  which 
the  charge  ignores,  and  manslaughter  by  an 
absence  of  malice,  which  the  charge  like- 
wise Ignores. 

We  have  discussed  the  only  errors  insisted 
upon,  and,  as  we  find  none  In  the  record,  the 
Judgment  of  conviction  and  sentence  of  10 
years  is  affirmed. 

Affirmed. 


WARE  V.  STATE. 


(12  Ala.  App.  101) 
(No.  755.) 


(Court  of  Appeals  of  Alabama.    Dec.  17,  1914. 
Rehearing  Denied  Jan.  12,  1915.) 

1.  JXTKT  <S=5>116— Quashing  Venibi— Statuti 
— Gbounds. 

Under  Jury  Law  (Laws  1909,  p.  305)  H  17, 
32,  providing  that,  if  the  sberitr  fails  to  summon 
any  Jurors,  or  if  any  person  summoned  fails  or 
refuses  to  attend  the  trial,"  such  grounds  shall 
not  be  sufficient  to  quash  the  venire,  the  court, 
as  to  a  juror  who  bad  attended  other  trials 
therein,  bnt  who  was  absent  on  the  day  of  de- 
fendant's trial  without  leave  of  court  or  consent 
of  defendnnt,  was  not  required  on  that  ground 
to  quash  the  venire. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  542,  543 ;   Dec.  Dig.  «=116.] 

2.  JuBT  «=»120— Motion  to  Quash  Venib&- 

EvinENCB— OOMPETENCY — HeARSAT. 

An  unsworn  statement  made  to  the  court 
over  the  telephone  by  a  person  at  a  Juror's  office 
to  the  effect  that  the  juror  had  left  the  state 
was  hearsay,  and  could  furnish  no  legal  basis  fot 
finding  such  to  be  the  fact 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  §S  547-549;   Dec.  Dig.  «=120.] 
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3.  ikdictment  and   information  ^=»122  — 
Requisites— Mattebs  Unknown  to  Gband 

JUKY. 

The  general  rule  is  that,  when  a  fact  is 
known  or  is  proved  before  the  grand  jury,  there 
is  no  warrant  for  them  to  aver  in  the  indictment 
that  such  fact  is  unknown,  and  that,  when  it  ap- 
pears .  at  the  trial  that  a  fact  alleged  to  have 
been  unknown  was  known  to  the  grand  jury,  a 
conviction  should  not  be  allowed,  but,  if  the  fact 
alleged  to  have  been  unknown  was  not  a  mate- 
rial fact,  the  defendant  would  not  be  entitled  to 
an  acquittal;  and  hence,  where  the  prosecuting 
witness  had  testified  before  the  grand  jury  that 
a  part  of  the  money  taken  was  a  $5  "bill"  of 
the  currency  of  the  United  States,  the  allega- 
tion in  the  indictment,  which  properly  described 
the  other  property  taken,  that  defendant  took  $5 
lawful  money  of  the  United  States  of  America, 
"•  particular  description  of  which  was  to  the 
grand  juij  unknown,"  was  immaterial  to  the 
identity  of  the  offense,  and  not  a  variance  be- 
tween allegation  and  proof  which  would  entitle 
defendant  to  a  reversal. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  321-325;  Dec. 
Dig.  «=»122.] 

4.  Indictment  and   Infobvatton  «=>120  — 
Descbiption— Surplusage. 

Robbery,  being  an  offense  in  which  there  are 
no  degrees,  the  value  and  amount  of  the  prop- 
erty taken  is  immaterial,  provided  it  has  some 
monetary  value,  and  the  description  of  the  prop- 
erty in  the  indictment  is  only  necessary  to  show 
that  it  had  monetary  value  and  to  identify  the 
particular  act  of  robbery  intended  to  be  chan^ ; 
and  hence  an  averment  of  the  taking  of  $3,  "a 
more  particular  description  of  which  was  to  the 
grand  Jury  unknown,"  might  be  rejected  as  sur- 
plusage. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §  815;  Dec.  Dig. 
«8=9l20.] 

6.  Cbiuinal  Law  €=s>lld9— Habiiless  Ebbob 

— Evidence. 

Error  in  admitting  evidence  as  to  what  the 
watches  alleged  to  have  been  taken  by  defendant 
cost  was  harmless,  where  witness  subsequently 
testified  that  that  was  their  value. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  754,  3088.  3130,  3137-3143; 
Dec.  Dig.  «8=5ll69.] 

a.   ROBBEBT      «=s>23— BtIDENCB— IDENTDTINO 

Pbopekty  Taken. 

In  a  prosecution  for  robbery,  evidence  as  to 
where  prosecuting  witness  had  bought  the  watch- 
es taken,  corroborated  by  that  of  the  one  from 
whom  he  bought  them,  was  admissible,  since  it 
aided  in  identifying  the  watches  recovered  as  the 
watches  taken. 

[Ed.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  §S  29-31 ;   Dec  Dig.  <&=»23.] 

7.  Cbiuinal  Law  «=»517  —  Evidence  —  Con- 
fessions. 

Where  the  state  laid  an  ample  predicate 
showing  that  alleged  confessions  or  declarations 
against  interest  were  voluntarily  made,  they 
were  admissible, 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent  Dig.  if  114&-115e;  Dec.  Dig.  «=> 
517.J 

6.  Cbiminai.  Law  «=>778  —  Inbtbuotions  — 

FiJOUT. 

An  instruction  in  a  prosecution  for  robbery 
that  evidence  to  show  flight  of  a  defendant  may 
be  offered  by  the  state  and  may  be  considered  in 
connection  with  the  other  evidence,  that  on  evi- 
dence of  defendant's  flight  it  would  be  for  the 
Jury  to  say  whether  it  was,  in  fact,  a  flight  and 
that  evidence  as  to  flight  should  be  considered  io 
the  light  of  all  the  other  evidence  in  the  case. 


'including  any  explanation  thereof,  was  proper. 
[EM.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  9f  1846-1852,  18&4-1857, 1960, 
1967 ;   Dec.  Dig.  ©=>778.] 

9.  Cbiminal  Law  «=>76»— Qtnssnow  fob  Jo- 
BY— Instbuctions— Iniebencbb  rsoif  Evi- 
dence. 

In  a  prosecution  for  robbery,  where  it  ap- 
peared that  a  short  time  after  the  offense,  de- 
fendant left  the  city,  and  did  not  return  until 
he  was  brought  back  under  arrest  the  question 
whether  he  left  froqi  a  consciousness  of  guilt  and 
to  escape  arrest,  or  from  innocent  motives,  was 
for  the  Jury;  and  hence  defendant's  requested 
charges  that  if  the  Jury  believed  the  evidence, 
they  could  not  find  any  flight  from  a  conactonsneM 
of  guilt  or  a  desire  to  escape  arrest  or  punish- 
ment were  properly  refused. 

I  Kd.  Note.— For  other  cases,  see  Criniinil 
Law,  Cent  Dig.  {}  1787,  1738,  1790-179^; 
Dec.  Dig.  <8=»7M.] 

10.  Cbiuinai.  Law  «s>792,  796  —  Instruc- 
tions—Aocessobies. 

In  a  prosecution  for  robbery,  a  charge  that 
in  felony  cases  those  punishable  capitally  or  by 
imprisonment  in  the  penitentiary,  all  parties 
concerned  in  its  commission,  or  aiding  or  abet- 
ting its  commission  by  words  or  actions  giving 
assistance,  sup^rt  or  encouragement  would  be 
equally  responsible,  and  that  the  question  of  the 
punishment  was  left  to  the  jury's  diacretioo,  was 
proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $|  1818-1820,  1928-1934;  Dec 
Dig.  <S=792,  TO6.] 

11.  Cbiminal  Law  «=s>807  —  Tbiai.  —  Abou- 

MENTATITE  iNSTBUCnONB. 

Requested  charges  in  a  trial  for  robbery 
that,  before  the  Jury  could  find  defendant  guil- 
ty, they  must  be  satisfied  to  a  moral  certainty 
not  only  that  the  proof  was  consistent  with  hit 
guilt  but  that  it  was  wholly  inconsistent  with 
every  other  reasonable  conclusion,  and  that  nn- 
less  so  satisfied  that  they  would  act  upon  that 
decision  in  matters  of  the  highest  concern  to 
themselves,  they  must  acquit,  and  that  if  the 
testimony  was  such  that  two  conclusions  conld 
be  reasonably  drawn  from  it  the  one  favoring 
innocence,  and  the  other  establishing  guilt  the 
law  and  justice  demanded  that  the  Jury  adopt 
the  former  and  acquit  were  argumentative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1805,  1959,  1960;  Dec.  Dig. 
«=»807.] 

12.  Cbiminax  Law  e=>S2S  —  Iwstbuctions  — 
Given  Instructions. 

A  requested  charge  which  ao  far  as  correct 
is  covered  by  a  given  charge  is  properly  refused. 
[Ed^    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  {  2011 ;   Dec.  Dig.  <S=»829.] 

13.  Criminal  Law  ®=>549 — Weight  and  Scn>- 
FiciENCT  OF  Evidence. 

If  there  is  a  probability  of  defendant's  in- 
nocence, he  should  not  be  found  guilty. 

[Ed.  Note. — For  other  casesf  see  Criminal 
Law,  Cent  Dig.  |S  1249.  1251;  Dec.  Dig.  «=> 
549.] 

14.  Criminal  Law  «=»778  —  Inbtbuotions  — 
Pbesumption  or  Innooencb— Afiibmativi 
Charge. 

In  a  prosecution  for  robbery,  defendant's  re- 
quested charge  that  the  legal  presumption  of  in- 
nocence must  be  regarded  by  the  Jury  as  matter 
of  evidence  to  the  benefit  of  which  he  was  en- 
titled, and  which  attended  him  until  the  evi- 
dence placed  his  guilt  beyond  a  reasonable  donbt, 
"therefore  you  must  acquit"  was  properly  re- 
fused, as  being  the  equivalent  of  an  affirmative 
diarge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1846-1852, 1864-1857, 1900. 
1967;  Dec.  Dig.  <S=77a] 
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16.  Osmuf  Ai,  Law  «s>807— Tbiai/— AsauiocN- 

TATiy*   iNBTBUCnON. 

A  requested  charge  that  the  humane  prori- 
■loa  of  the  law  ia  that  upon  the  evidence  there 
■hould  not  be  a  conviction  unless,  to  a  moral  cer- 
tainty, it  excludes  every  reasonable  hypothesis 
other  than  guilt,  that,  no  matter  how  strong  the 
evidence,  yet,  if  it  might  be  reconciled  with  the 
theory  that  some  other  person  had  committed  the 
offense,  then  defendant  •  guilt  was  not  shown  by 
the  measure  of  proof  which  the  law  requires, 
was  argumentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  180S,  1959,  1960;  Dec.  Dig. 
«=»807.] 

16.  CBimRAi,  Law    «=>78(f— Rkquxbixd   In- 

8IBUCTI0NB— BUBDKN  OT  PBOOV. 

In  a  trial  for  robbery,  defendant's  requested 
charge  that  his  good  character  might  be  con- 
sidered in  connection  with  all  the  other  evidence, 
and,  if  it  raised  a  reasonable  doubt  as  to  his  in- 
nocence, the  jury  should  acquit,  was  erroneous, 
aa  requiring  an  acquittal  on  a  reasonable  doubt 
of  innocence,  instead  of  reasonable  doubt  of 
guilt 

[Sd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {}  1846-1849,  1861, 1880, 1904- 
1822,  1960,  1967;   Dec.  Dig.  <8s»789.] 

17.  Gbiuinal  Law  ^saTTfr-TBiAi^— Mislsad- 
uia  Instbuction. 

In  a  prosecution  for  robbery,  a  charge  that. 
In  order  to  convict  the  Jury  must  find  that  there 
waa  no  other  reasonable  conclusion  to  be  reach- 
ed but  that  of  guilt  and  that  if  it  did  not  so 
find,  the  state  had  no  case,  and  they  should  ac- 
quit, was  misleading  and  incorrect 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  1846-1852,  1854-1857,  1960, 
1967;    Dec.  Dig.  «=.77&] 

18.  Cbucinal  Law  «=9827— Tbiait— Elufti- 
OAL  Imstbuotion. 

In  a  prosecution  for  robbery,  a  charge  that 
the  Jury  might  take  the  showing  or  statement  of 
a  certain  witness  to  the  Jury  along  with  the  in- 
dictment and  other  papers  in  the  case,  and  in 
their  consideration  of  the  evidence  might  read 
aach  statement  and  discuss  its  connection  with 
the  other  evidence,  was  objectionable,  as  being 
elliptical;  since  after  reference  to  the  absence 
of  the  witness,  it  allowed  the  jury  to  discuss  its 
connection  with  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2006;  Dec.  Dig.  iS=>827.] 

Appeal  from  Criminal  Court,  Jefferson 
County;    William  E.  Fort,  Judge. 

Thompson  Ware  was  convicted  of  robbery, 
sentenced  to  15  y«ar8  Unpriaonment,  and  he 
appeala    Afllrmed. 

Tlie  facts  sufficiently  appear.  The  oral 
diarge  of  the  court  set  out  on  page  60  of  the 
record  ia  as  follows: 

Evidence  may  be  offered  tending  to  show  flight 
of  a  defendant,  and,  when  it  is  offered  by  the 
state,  it  may  be  considered  by  the  jury  in  con- 
nection with  the  other  evidence  in  the  case. 
In  the  first  place,  where  evidence  is  offered 
tending  to  show  defendant's  flight,  that  he  went 
away  from  the  scene  of  an  alleged  offense,  it 
would  be  for  the  jury  to  say  was  it  a  flight  as 
a  matter  of  fact  You  would  have  to  determine 
from  the  evidence  whether  it  was  a  flight  or 
not,  and  then  you  would  further  consider  such 
evidence  in  the  li^ht  of  all  the  other  evidence 
in  the  case,  including  any  explanation  or  state- 
ment which  may  be  offered  by  defendant  of  the 
alleged  flight  and  whether  it  wa^  a  reasonable 
explanation  or  not  and  all  the  other  evidence 
in  the  case,  giving  each  part  of  it  such  weight 
as  you  think  it  entitled  to  receive. 


The  oral  charge  on  page  69  of  the  record  la 
as  follows: 

It  is  the  law  of  Alabama  in  felony  cases,  and 
by  felony  cases  the  law  means  an  offense 
against  the  criminal  law  which  is  punishable 
capitally  or  by  imprisonment  in  the  peniten- 
tiary, 80  in  felony  cases  all  parties  who  are  con- 
cerned in  the  commission  of  the  felony,  whether 
they  directly  commit  the  ,act  constituting  the 
felony,  or  aid  and  abet  in  its  commission,  are 
held  to  be  equally  responsible ;  so  that  whether 
a  party  commits  by  himself  the  entire  act  which 
constitutes  a  felony,  or  if  he  is  concerned  with 
another  in  its  commission,  if  he  aids  another  in 
his  commission,  if  be  assists  another  in  its 
commission  by  word  or  deed,  either  by  words 
of  encouragement  assistance,  or  support,  or 
by  actions  giving  encouragement  assistance, 
or  support  either  party  under  these  circum- 
stances would,  in  the  eyes  of  tiie  law,  be  held 
to  be  equally  responsible;  that  is,  so  far  as 
the  personal  guilt  or  innocence  is  concerned. 
The  question  of  punishment  is  one  which  is 
always  to  be  fixed  by  the  jury  entirely  within 
their  own  discretion. 

The  following  charges  were  refused  de- 
fendant: 

(X)  If  yon  believe  the  evidence  in  this  case, 
you  cannot  find  that  there  waa  any  flight  on 
the  part  of  this  defendant. 

(Z)  I  charge  you  that  you  cannot  flnd  that 
there  was  any  flight  by  defendant  in  this  case 
from  a  consciousness  of  guilt  or  a  desire  to 
escape  arrest  or  punishment 

(3)  Before  yon  can  find  defendant  guilty,  you 
must  be  satisfied  to  a  moral  certainty,  not  only 
that  the  proof  is  consistent  with  defendant's 
guilt,  but  that  it  is  wholly  inconsistent  with 
every  other  reasonable  conclusion,  and,  unless 
yon  are  so  satisfied  that  you  would  each  ven- 
ture to  act  upon  that  decision  in  the  matters  of 
the  highest  concern  to  your  own  interest,  then 
you  must  find  defendant  not  guilty. 

(15)  If  the  testimony  in  this  case,  in  ita 
weight  and  effect,  be  such  as  that  two  conclu- 
sions can  be  reasonably  drawn  from  it,  the  one 
favoring  defendant's  innocence,  and  the  other 
tending  to  establish  bis  guilt,  law,  justice,  and 
humanity  alike  demand  that  the  jury  should 
adopt  the  former  and  find  defendant  not  guilty. 

(17)  In  all  criminal  prosecution,  the  accused 
may  give  evidence  of  his  previous  good  charac- 
ter, not  only  where  a  doubt  exists  on  the  other 
proof,  but  even  to  generate  a  reasonable  doubt 
of  his  guilt 

(28)  If  there  Is  a  probability  of  defendant's 
innocence,  he  should  be  found  not  guilty. 

(30)  The  legal  presumption  of  innocence  ia 
to  be  regarded  by  the  jury  in  every  case  as  a 
matter  of  evidence  to  tiie  benefits  of  which  ac- 
cused is  entitled,  and,  as  a  matter  of  evidence, 
it  attends  the  accused  until  his  guilt  iq  by  the 
evidence  placed  beyond  a  reasonable  doubt; 
therefore  you  must  acquit 

(35)  The  humane  provision  of  the  law  is  that, 
upon  the  evidence,  there  should  not  be  a  con- 
viction unless  to  a  moral  certainty  It  excludes 
eveiy  reasonable  hypothesis  other  than  that  of 
the  guilt  of  the  accused.  No  matter  how  strong 
may  be  the  fact  if  they  can  be  reconciled  with 
the  theory  that  some  other  person  may  have 
done  the  act,  then  the  guilt  of  defendant  is  not 
shown  by  that  full  measure  of  proof  wUch  the 
law  requires. 

(42)  The  defendant's  good  character  may  be 
considered  in  connection  with  all  the  other 
evidence  in  the  ca.se,  and,  if  it  generate  a  rea- 
sonable doubt  in  the  minds  of  the  jury  as  to 
defendant's  innocence,  they  must  acquit  him. 

(43)  The  jury  must  find  from  the  circum- 
stances relied  on  in  this,  in  order  to  convict 
that  there  is  no  other  reasonable  condusion  to 
be  reached  but  that  of  defendant's  guilt,  and. 
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if  yoa  do  not  ao  find,  then  the  state  has  failed 
to  make  out  a  case,  and  it  is  your  duty  to  ac- 
quit. 

(K)  Tou  will  be  permitted  to  take  the  show- 
ing or  statement  of  the  testimony  of  the  witness 
Brown  which  was  introduced  in  evidence  in 
this  case  to  the  jury  room  with  you,  along  with 
the  indictment  and  other  papers  iji  the  case, 
and,  in  considering  the  evidence  in  this  case,  it 
is  permissible  for  yoa  to  read  such  showing  or 
sworn  statement  of  said  witness  Brown,  and  to 
discuss  the  connection  with  all  the  other  evi- 
dence in  the  case. 

Brie  Pettus,  of  Birmingbam,  for  appellant 
R.  a  Brlckell,  Atty.  Gen.,  and  W.  U  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  defendant  was  charged 
with  robbery,  an  offense  punishable  capitally, 
and  was  convicted  and  given  a  sentence  of  16 
years. 

The  bill  of  exceptions  contains  the  follow- 
ing statement  with  respect  to  the  organiza- 
tion of  the  petit  Jury  for  the  trial,  to  wit: 

"John  T.  Palmer  was  a  regular  juror  who 
had  been  organized  and  impaneled  as  such  for 
the  trial  of  capital  cases  for  the  week,  among 
which  was  the  case  of  the  state  against  [the  pres- 
ent defendant]  Thompson  Ware.  This  juror  had 
been  in  attendance  all  the  week  from  Monday, 
May  18tb,  till  Thursday,  May  21st  [the  day  of 
the  present  trial].  Ail  of  the  jurors,  both  regu- 
lar and  special,  for  the  week  were  called  around 
and  qualified  by  the  court  separately  for  the 
trial  of  the  present  case.  Wben  the  name  of 
the  above-named  juror  was  called  to  be  special- 
ly qualified  for  said  case,  he  did  not  answer, 
and  the  bailiff  was  directed  to,  and  did,  call 
him  from  tbe   court  door.     No  other  juror  or 

Serson  in  the  ceurtroom  had  seen  him  on  the 
ay  of  the  trial,  and  he  failed  to  answer  to 
repeated  calls.  The  court  thereupon  recessed 
for  a  few  minutes,  in  response  to  defendant's 
objection  to  proceeding  with  the  trial,  and  as- 
certained by  telephoning  to  tbe  office  of  the 
said  juror  that  he  bad  left  early  on  the  morn- 
ing of  that  day  (May  21st)  and  was  out  of  the 
state,  and  that  he  would  not  return  to  the 
state  till  tbe  next  week.  The  party  giving  this 
information  claimed  to  have  gone  to  tbe  train 
with  said  juror,  and  claimed  that  he  had  an 
emergency  call  out  of  the  state." 

And  then,  after  reciting,  among  other 
things,  that  "the  Juror  was  absent  without 
excuse,  without  leave  of  the  court,  and  with- 
out the  consent  of  defendant,"  and  that  "the 
defendant  moved  to  quash  the  venire  on  the 
ground  .of  the  absence  of  the  Juror,"  end  that 
the  motion  was  overruled,  and  that  defendant 
excepted,  the  bill  of  exceptions  continues: 

"Tbe  court  then  ordered  the  name  of  said 
juror.  Palmer,  to  be  stricken  from  the  list  of 
Jurors  which  luul  been  at  the  time  of  the  trial 
furnished  the  defendant  for  the  purpose  of  se- 
lecting a  jury ;  and  the  name  of  the  said  juror. 
Palmer,  was  so  stricken  from  the  list  after 
the  same  had  been  furnisiied  to  the  defendant 
to  strike  tbe  jury,  and  after  the  cause  had  been 
peremptorily  called  for  trial ;  and  the  name  of 
the  juror  was  not  stricken  by  the  solicitor  for 
the  state,  nor  by  the  defendant  or  his  attorneys, 
but  was  thus  stricken  oS£  by  order  of  the  court 
because  said  juror  did  not  answer  when  his 
name  was  called,  but  appeared  to  be  absent 
without  excuse,  and  was  reported  to  have  left 
the  city  without  leave  of  court;  and  tbe  defend- 
ant then  and  there  duly  objected  and  excepted," 
etc.,  to  the  action  of  the  court  in  so  ordering 
the  striking  of  tbe  name  of  the  juror  and  in 
forcing  defendant  to  trial. 


[1,2]  Our  Jury  law  (Gen.  and  Loc.  Acts 
1009,  p.  305)  clearly  relieves  the  action  of  the 
court,  if  otherwise  it  would  have  been  er- 
roneous, of  any  error,  in  that,  in  sections  17 
and  32  thereof,  it  is  expressly  provided  that: 

"If  the  sheriff  falls  to  summon  any  jnraiB,  or 
if  any  person  summoned  fails  or  reuses  to  at- 
tend the  trial,  *  •  •  none,  or  all  of  these 
grounds  shall  be  sufficient  to  quash  the  venire, 
or  continue  the  cause." 

Hie  Juror  here,  though  It  does  appear  ttaat 
he  did  attend  the  other  trials  that  had  t>een 
had  in  the  court  on  the  several  days  before 
defendant  was  tried,  "failed  to  attend  de- 
fendant's trial."  While  it  is  true  tbat  the 
statement  made  to  the  court  over  tbe  tele- 
phone by  the  person  at  tbe  Juror's  ofSce  to 
the  effect  that  the  Juror  had  left  the  state 
was,  since  not  sworn  to,  mere  hearsay,  and 
could  furnish  no  legal  basis,  therefore,  for 
finding  such  to  be  the  fact,  yet  it  was  not 
necessary  for  the  court,  in  order  to  proceed 
legally  to  the  trial  without  the  Juror,  to  find 
that  the  Juror  had  left  the  state.  It  is,  as 
seen,  entirely  sufficient  to  this  end  that  the 
Juror  "faUs  to  attend  the  trial,"  whidi  fact 
may  be  satisfactorily  inferred  from  tbe  fail- 
ure of  the  Juror  to  answer  when,  as  here, 
his  name  is  duly  called  in  the  court  and  at 
the  door  of  the  court  E>ven  before  the  stat- 
ute cited,  the  court  was  not  bound  to  send 
for  a  Juror,  summoned  in  a  capital  case,  who 
faUs  to  answer  when  his  name  la  called,  al- 
though it  be  shown  tbat  the  Juror  resides  In 
the  dty  where  the  court  is  held  and  was 
in  the  city  at  the  time  his  name  was  drawn. 
Johnson  v.  State,  47  Ala.  9. 

The  indictment  follows  the  Code  form  for 
charging  the  offense  of  robbery  (Code,  {  7161, 
form  96),  and  describes  the  property  taken 
as: 

"One  gold  watch  of  the  value  of  $95;  one 
gold -filled  watch  of  the  value  of  $3.75;  one 
leather  pocketbook  of  the  value  of  25  cents; 
one  pocketknife  of  tbe  value  of  60  cents;   one 

tlO  bill  of  the  paper  currency  of  the  United 
tates  of  America:  and  $6  lawful  money  of  the 
United  States  of  America,  a  particular  deacrip- 
tion  of  which  $5  is  to  the  grand  Jury  unknown." 

J.  B.  Ryan,  tbe  person  alleged  to  have  been 
robbed,  and  who  was  the  owner  of  the  said 
property  so  alleged  to  have  been  taken  from 
his  person,  testified  as  a  witness  for  the 
state,  and  gave  a  description  of  such  proper- 
ty, which,  in  all  respects,  corresponded  with 
the  description  set  out  in  the  indictment  as 
above  quoted,  except  that  he  more  particular- 
ly described  tbe  $5  therein  mentioned  than 
It  Is  therein  described;  he  stating,  that  It 
was  a  $5  bill  of  the  lawful  currency  of  the 
United  Statea  of  America,  and  that  he  so 
swore  as  a  witness  before  the  grand  Jury 
that  found  the  indictment;  while  the  indict- 
ment, as  seen,  charges  that  it  was  "$5  lawful 
money  [without  stating  whether  it  was  in 
coin  or  currency]  of  the  United  States  of 
America,  a  particular  description  of  which 
said  $5  is  to  the  grand  Jury  unknown."  This 
variance  between  allegation  and  proof  (the 
proof  showing,  as  seen,  that  the  $5  was  In 
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carrency,  and  that  tbls  fact  was  known  to 
the  grand  Jury,  while  the  allegation  shows 
that  snch  description  was  not  known  to 
them)  forms  the  hasls  for  the  defendant's 
contention  that  he  was  entitled  to  the  gener- 
al afBrmatlre  charge  which  he  requested  in 
writing,  and  which  the  court  refused. 

[3]  'While  the  general  rule  is,  as  appellant 
contends,  that  when  a  fact  is  known,  or  Is 
proved,  before  the  grand  jury,  there  Is  no 
warrant  in  the  law  for  them  to  aver  In  the 
Indictment  that  such  fact  is  unknown,  and 
that,  consequently,  when  it  appears  on  the 
trial  that  a  fact,  alleged  In  the  indictment 
to  have  been  unknown  to  the  grand  Jury,  was 
known  to  them,  a  conviction  on  such  indict- 
ment should  not  be  allowed  (Winter  v.  State, 
90  Ala.  637,  8  South.  556;  Axelrod  v.  State, 
7  Ala.  App.  61,  60  South.  959;  Childress  v. 
State,  86  Ala.  84,  5  South.  775;  Brown  v. 
State,  120  Ala.  842,  25  South.  182 ;  James  T. 
State,  lis  Ala.  S3,  22  South.  665;  Morris  v. 
State,  07  Ala.  82,  12  South.  276),  yet,  this 
rule  Is  subject  to  the  qualification  that.  If  the 
fact  alleged  to  have  been  unknown  was  not, 
In  truth,  a  material  fact,  nor  made  so  by  the 
character  of  the  averment,  then  the  result 
mentioned  does  not  follow,  and  the  defendant 
would  not  be  entitled  to  an  acquittal,  al- 
though It  did  appear  on  the  trial  that 
the  fact  was  known  to  the  grand  Jury.  84 
Cyc.  1805 ;  Brown  v.  State,  120  Ala.  342,  25 
South.  182;  Bates  v.  State,  152  Ala.  77,  44 
South.  695;  Davis  v.  State,  3  Ala.  App.  71, 
67  South.  493;  Bradford  v.  State,  147  Ala. 
95,  41  South.  462 ;  Garden  v.  State,  89  Ala. 
130,  T  South.  801;  McGehee  v.  State,  52 
Ala.  224;  State  v.  Stedman,  7  Port  495; 
Ix>dano  V.  State,  25  Ala.  64 ;  Collins  v.  State, 
70  Ala.  19;  Newsom  v.  State,  107  Ala.  133, 
18  South.  206 ;  Stone  v.  State,  115  Ala.  121, 
22  South.  275 ;  GUmore  v.  State,  99  Ala.  164, 
13  South.  636. 

A  variance  between  allegation  and  proof 
which  does  not  go  to  the  extent  of  showing 
that  the  offense  proved  is  not  the  offense 
charged  is  immaterial.  Meadows  v.  State, 
136  Ala.  67,  34  South.  183. 

Here  the  evidence  for  the  state,  as  develop- 
ed In  the  testimony  of  the  witness  mentioned, 
showed,  as  stated,  that  there  was  taken  from 
him,  on  the  occasion  of  the  alleged  robbery, 
property  corresponding  In  description  with 
every  article  of  the  property  as  set  out  in  the 
Indictment — no  more,  no  less — ^including  the 
$5.  Whether,  therefore,  this  $5  was  In  coin 
or  currency  was,  we  think.  Immaterial  to  the 
Identity  of  the  offense,  ttecause  the  offense 
was  sufficiently  otherwise  Identified  In  the 
indictment  The  offense  being  sufficiently 
otherwise  identified  therein  by  a  definite  de- 
scription of  the  other  property  taken,  a  gen- 
eral description  of  the  $5  as  "$5  lawful  mon- 
ey," etc.,  was  sufficient  without  any  addition- 
al averment  that  a  further  description  of  the 
16  was  unknown  to  the  grand  Jury.  Conse- 
quently such  averment  may  be  treated  and 
rejected  as  surplusage.    Authorities  supra. 


If  the  indictment  had  charged  the  taking 
of  only  the  $5  mentioned,  which  was  not, 
under  the  authorlttes,  sufficiently  described 
without  the  additional  averment  that  a  fur- 
ther description  was  unknown  to  the  grand 
Jury,  then  there  would  be  evident  merit  in 
the  defendant's  contention,  because  In  such 
case  the  allegation  that  a  further  description 
was  unknown  to  the  grand  Jury  was  a  ma- 
terial one;  but  the  indictment,  as  seen,  goes 
further,  and  charges  the  taking  at  the  same 
time  of,  not  only  the  $5,  but  also  $10  and  oth- 
er articles  of  personal  property,  each  of 
which,  Induding  the  $10  is  described  In  the 
indictment  with  sufficient  particularity  to 
constitute  It  a  valid  charge  as  to  them  with- 
out any  additional  averment,  which  is  omit- 
ted as  to  them,  that  a  further  description 
was  unknown  to  the  grand  Jury.  Authori- 
ties last  cited.  Peters  v.  State,  100  Ala.  10, 
14  South.  896 ;  Churchwell  v.  State,  117  Ala. 
124,  23  South.  72;  Thompson  v.  State,  106 
Ala.  67,  17  South.  612;  Boyd  v.  State,  163 
Ala.  41,  45  South.  591 ;  Thomas  v.  State,  117 
Ala.  84,  23  South.  659;  Bumey  v.  State,  87 
Ala.  80,  6  South.  391;  Grant  v.  State,  55 
Ala.  201;  Reese  v.  State,  90  Ala.  624,  8 
South.  818. 

In  view  of  this  fact,  the  grand  Jury  might 
well  have  omitted,  after  describing,  as  they 
did,  the  $5  as  "$5  lawful  money  of  the  United 
States  of  America,"  any  averment  that  a  fur- 
ther description  of  the  $5  was  to  them  un- 
known; since,  even  without  this  averment, 
the  indictment  would,  we  think,  have  been 
so  sufficiently  definite  In  describing  the  par- 
ticular offense  charged  as  to  meet  the  re- 
quirements of  good  pleading.  State  v.  Mur- 
phy, 6  Ala.  845 ;  Garden  v.  State,  80  Ala. 
130,  7  South.  801;  Newsom  v.  State,  107 
Ala.  133,  18  South.  206;  McGehee  v.  State, 
52  Ala.  224;  Grant  v.  State,  66  Ala.  208; 
State  V.  Stedman,  7  Port  496;  Lodano  v. 
State,  25  Ala.  64;  Collins  v.  State,  70  Ala. 
19 ;  Porter  v.  State,  58  Ala.  68. 

[4]  Robbery  being  an  offense  In  which  there 
are  no  degrees,  the  value  and  amount  of  the 
property  taken  is  entirely  Immaterial,  pro- 
vided it  has  some  monetary  value  (Jackson 
V.  State,  69  Ala.  249),  and  the  description  of 
such  property  in  the  Indictment  Is  only  nec- 
essary to  the  extent  of  showing  that  such 
property  Is  of  a  character  that  has  some 
monetary  value,  and  to  the  extent  of  Identify- 
ing and  making  certain  the  particular  act  of 
robbery  that  it  Is  intended  to  charge. 

The  indictment  here  having  described,  as 
seen,  definitely  all  the  other  property  taken 
except  the  $5,  the  act  of  robbery  charged 
was,  we  think,  sufficiently  Identlfled  without 
a  particular  description  of  the  $5.-  If  a  par- 
ticular description  of  the  $5  was  unnecessary 
to  the  Identity  of  the  offense,  and  hence  to 
the  validity  of  the  Indictment  then  an  aver- 
ment that  a  particular  description  was  un- 
known to  the  grand  jury  was  equally  unnec- 
essary, and  may  be  rejected  as  surplusage. 
Authorities  supra. 
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[t]  The  error  of  the  coart  In  permitting  the 
witness  Ryan  to  testify  as  to  what  the  watch- 
es alleged  to  have  been  taken  cost  him  was 
harmless;  since  he  subsequently  testified  that 
that  was  their  value.  On  a  charge  of  rob- 
bery It  is  only  necessary  that  the  property 
taken  have  some  monetary  value.  Jacks<Mi  v. 
State,  69  Ala.  240.  This,  as  seen,  sufficiently 
appeared  by  legal  testimony. 

[6]  There  was  no  error  in  allowing  the  wit- 
ness Ryan  to  state  where  be  bought  the 
watches,  as  this  evidence,  corroborated  by 
the  testimony  of  the  persons  from  whom  he 
bought  them,  aided  In  Identifying  the  watch- 
es recovered  as  the  watches  that  were  taken. 

Defendant's  counsel  urge  In  brief  that  they 
should  have  been  permitted  to  ask  the  state's 
witness  Strelt,  who  testified  with  reference  to 
defendant's  alleged  confessions,  as  to  whether 
OP  not  "there  waS'  any  such  thing  as  a  third 
degree"  employed  in  extracting  the  alleged 
confession.  It  appears  from  the  record  that 
the  defendant  was  allowed  full  latitude  in  this 
particular,  and  that  the  witness  was  permitted 
to  answer  fully  and  completely  all  questions 
propounded  on  this  subject.  He  stated  that 
no  such  methods  were  employed. 

[7]  It  further  appears  that  the  state  laid 
an  ample  predicate  for  the  introduction  of 
the  evidence  as  to  the  alleged  confessions, 
which  showed  prima  fade  that  they  were  vol- 
untarily made.  Franklin  v.  State,  28  Ala.  9 ; 
1  Mayf.  Dig.  204,  |  3. 

[J]  The  part  of  the  oral  charge  with  refer- 
ence to  flight  that  was  excepted  to  on  page 
60  of  the  record  was  free  from  error.  1  Mayf. 
Dig.  331,  I  17;  Bowles  v.  State,  58  Ala.  335; 
Roes  V.  State,  74  Ala.  532. 

[I]  So  was  the  action  of  the  court  in  re- 
fusing charges  X  and  Z  on  the  same  subject 
The  evidence  shows  that  a  short  time  after 
the  commission  of  the  ofFense  the  defendant 
did  leave  the  city  of  Birmingham,  and  did 
not  return  until  he  was  brought  back  under 
arrest.  Whether  he  left  from  a  consciousness 
of  guilt  and  to  escape  arrest  or  from  Innocent 
motives,  as  he  claims,  was  for  the  jury  to  say. 

[1 0]  There  was  no  error  in  that  part  of  the 
oral  charge,  excepted  to  on  page  69  of  the 
record.  Malachl  v.  State,  89  Ala.  134,  8 
South.  104. 

[II]  Charges  3  and  15  were  argumentative. 
Stevens  v.  State,  6  Ala.  App.  6,  60  South.  459. 

[12]  Charge  17,  if  a  correct  exposition  of 
the  law,  was  covered  by  given  charge  16. 

[13]  Charge  28,  though  held  good  in  Flem- 
ing V.  State,  150  Ala.  19,  43  South.  219,  and 
Adams  v.  State,  175  Ala.  11,  57  South.  591,  is 
fully  covered  by  given  charges  8  and  9. 

[14]  Charge  30  was  patently  bad,  being  in 
its  concluding  sentence  the  equivalent  of  the 
affirmative  charge. 

[It]  Charge  35,  if  not  faulty,  as  being  argu- 
mentative, is  fully  covered  by  given  charge  24. 

Charge  39  is  a  practical  duplicate  of  given 
charge  27. 

[16]  Charge  42  was  bad,  it  for  no  other  rea- 


son, l)ecau8e  it  asserts  that,  U  the  Jury  have 
a  reasonable  doubt  of  defendant's  innocence, 
they  must  acquit  him ;  whereas  the  law  is 
tliat,  if  they  have  a  reasmable  doubt  of  bis 
guilt,  th^  must  acquit  him. 

[17]  Charge  43  was  misleading  and  Incor^ 
rect  The  correct  proposition  of  law  attempt- 
ed to  be  set  out  in  this  charge  is  contained 
in  given  charges  10  and  22. 

[It]  Charge  K,  If  not  otherwise  objectiona- 
ble, is  so  because  elliptical,  in  this,  that  after 
referring  to  the  showing  made  for  the  absent 
witness.  Brown,  it  asserts  that  it  is  permis- 
sible for  the  jury  "to  discuss  the  connection 
with  all  the  other  evidence  in  the  case."  Kv- 
idently  something  is  omitted,  since  tbe  sen- 
tence, as  quoted,  fails  to  make  sense. 

We  have  discussed  the  only  points  urged 
in  brief.  As  we  find  no  error  in  the  record, 
the  judgment  of  conviction  is  affirmed. 

Affirmed. 


as  Ala.  App.  237) 
FINNBTT  T.  STATE.     (No.  861.) 
(C!ourt  of  Appeals  of  Alabama.    Feb.  4,  191&) 

1.  JuBT  «=»70— Speciai,  Venibbmew— Draw- 
ing   FROlf   JUBT    Box. 

Under  Jury  Law  (Acts  1909,  p.  314)  !  20, 
providing  tbat,  whenever  there  are  not  enongn 
qnalified  jurors  in  attendance,  the  judge  shall 
draw  from  the  jury  box  names  of  as  many  ju- 
rors as  he  deems  necessary,  who  ars  or  reside 
within  five  miles  of  the  courthouse,  the  judge 
could  not  discard  tne  names  of  three  juroi^  as 
they  were  being  drawn  from  the  jury  box, 
where  it  was  admitted  that  they  were  within 
five  miles  of  the  courthouse,  because  one  was 
a  brother  of  the  defendant  who  would  be  tried 
at  the  same  time,  and  another  was  a  mayor, 
who  might  claim  an  exemption. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  iS  310-330,  340,  360;    Dec.  Dig.  «=»70.] 

2.  JUBY  «=>58— SPECIAI.  'VENIBK--STArDTK. 

The  curative  provisions  of  section  29  of 
the  Jury  Law  (Acts  1909,  p.  317)  have  no  ap- 
plication to  what  constitutes  a  legal  venire. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  {  266;   Dec.  Dig.  «s»58.] 

Appeal  from  Circuit  Court,  Bollock  Covor 
ty;    M.  SoIUe,  Judge. 

George  Flnnett  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Re- 
versed and  remanded. 

W.  L.  Martin,  Atty.  Gen.,  tat  tbe  State. 

PELHAM,  P.  J.  [1]  Section  20  of  the  Jury 
Law  (Acts  1909,  p.  314)  provides: 

"Whenever  there  are  not  enough  qnalified  ja- 
rors  in  attendance  upon  the  court  to  form  the 
juries  required,  the  judge  of  the  court  shall 
draw  from  the  jury  box  names  of  as  many 
jurors  as  be  may  deem  necessary,  who  are  then 
within,  or  reside  within,  five  miles  of  the  court- 
house, and  shall  require  the  sheriff  forthwith 
to  summon  all  jurors  thus  drawn  to  attend  court 
at  the  time  their  services  are  required. 

The  record  in  this  case  shows  that  at  the 
term  at  wbidi  tbe  defendant  was  tried  there 
were  not  enough  jurors  in  attendance  upon 
tbe  court  to  form  the  necessary  juries  re- 
quired for  the  disposition  of  the  business  be- 
fore tbe  court  and  that  the  court  entered  up 
an  order  for  the  purpose  of  supplying  the  de- 


4=»For  otbar  cuei  im  iBm*  topic  and  KBY-NUHBBB  In  all  Key-Numbered  Diguts  and  Indexes 


Digitized  by 


Google 


».) 


MEBINO  T.  STATE 


769 


fldency.  It  dearly  appears,  bowerer,  from 
the  recitals  in  the  bill  of  exceptiona,  that  the 
Judge  did  not  follow  the  spirit  or  the  letter 
of  the  law  in  the  formation  of  the  Jury  in 
drawing  the  names  of  the  Jurors  from  the 
Jury  box. 

It  appears  from  the  record  in  this  case 
relating  to  the  manner  of  drawing  these  ad- 
ditional Jorora  that,  while  engaged  in  draw- 
ing the  jury,  the  names  of  three  different 
Jurors  who  resided  within  fire  miles  of  the 
courthouse,  and  whose  names  as  they  appear- 
ed on  the  cards  in  the  Jury  box  were  exposed 
to  view  by  the  Judge  and  came  to  his  atten- 
tion, but  were  rejected  by  him,  and  not  taken 
from  the  Jury  box  and  ordered  to  be  sum- 
moned as  Jurors,  although  the  names  were 
seen  and  taken  Into  account  by  the  Judge, 
to  whom  it  was  made  known  at  tlie  time  by 
the  sheriff,  of  whom  the  Judge  had  requested 
the  information,  that  each  of  said  Jurors  did. 
In  fact,  lire  within  fire  miles.  The  bill  of  ex- 
ceptions recites  in  this  connection: 

"In  all  other  Instanceg  he  [the  Judge]  drew 
as  be  came  to  them  the  persons  as  he  found 
them  in  said  [jury]  box,  after  ascertaining  that 
they  resided,  or  at  the  time  were,  within  five 
miles  of  the  court" 

It  Is  not  enough  that  the  Judge  did  this 
*Hn  all  other  Instances."  The  statute  makes 
no  exception,  and  places  no  discretion  of 
this  nature  with  the  Judge  drawing  the  names 
from  the  Jury  box  in  forming  a  Jury.  The 
law  provides  the  qualifications  of  Jurors  and 
the  method  of  forming  venires,  and  in  the 
drawing  of  names  to  constitute  a  venire  the 
Judge  is  given  no  authority,  and  is  vested 
with  no  right,  by  virtue  of  his  office,  to  dis- 
criminate between  Jurors  possessing  the  legal 
qualifications,  and  have  some  ordered,  sum- 
moned, and  placed  upon  the  venire  and  re- 
ject others. 

In  drawing  one  at  a  time  the  necessary 
names  from  the  Jury  box  to  constitute  a  ve- 
nire. It  is  the  Judge's  duty  to  accept  and  order 
summoned  all  of  those  persons  whose  names 
he  comes  to  on  the  cards  in  the  order  of  com- 
ing to  them  who  fulfill  the  requirements  of 
qualified  Jurors  for  the  venire  being  form- 
ed as  provided  by  the  statute.  No  authority 
or  discretion  whatever  Is  vested  in  the  Judge 
in  the  formation  of  a  venire  by  drawing  the 
names  of  Jurors  from  the  Jury  box  under  our 
Jury  law  to  reject  the  names  of  persons  that 
meet  the  legal  requirements,  because  for 
some  reason  of  his  own  he  deems  them  un- 
desirable persons  to  serve  as  Jurors  in  cer- 
tain cases  appearing  on  the  docket,  as  seems 
to  have  been  the  idea  of  the  trial  Judge  from 
the  reasons  set  out  In  the  bill  of  exceptions 
for  his  action  in  thus  discriminating  and  re- 
jecting the  three  names  referred  to;  The 
only  reason  set  out  for  the  Judge's  having 
rejected  one  of  the  three  names  Is  stated  to 
be  due  to  the  fact  that  the  cases  on  the  docket 
standing  for  trial  were  principally  for  the 
violation  of  the  prohibition  laws,  and  that  this 
man  was  rejected  by  the  Judge,  and  not  plac- 
67  SO.— 19 


ed  npaa  the  venire  for  the  week  as  a  juror, 
because  be  was  a  brother  of  a  defendant 
charged  with  violating  the  prohibition  law 
in  one  of  the  cases  set  for  trial  during  the 
week.  The  fact  that  this  person  was  so  un- 
fortunate as  to  have  a  brother  charged  with 
the  violation  of  the  prohibition  laws  whose 
case  was  set  for  trial  during  the  same  week 
with  other  defendants  charged  with  like  of- 
fenses would  not,  without  more  than  this 
unhappy  relationship  to  render  him  incom- 
petent and  unfit  for  Jury  service,  disqualt^ 
him  as  a  Juror  in  this  defendant's  case  and 
the  other  cases  with  which  his  brother  had 
no  connection,  and  his  rejection  as  a  Juror 
by  the  Judge  in  drawing  the  jury  on  this  ac- 
count was  entirely  unauthorized.  It  is  stat- 
ed In  the  bill  of  exceptions  that  another  of 
the  names  was  not  accepted  and  the  person 
not  ordered  summoned  as  a  Juror  by  tbe 
Judge  drawing  the  Jury  because  such  person 
was  the  acting  and  de  Jure  mayor  of  Union 
Springs,  and  the  judge  thought  he  would 
claim  his  exemption  from  Jury  service.  His 
rejection  by  the  Judge  in  drawing  the  Jury 
on  this  account  was  unwarranted,  whether 
the  Juror  did  or  did  not  have  an  exemption 
from  Jury  service  that  he  might  or  might  not 
claim  as  a  privilege  when  summoned.  Nor 
did  the  Judge  have  the  right  or  discretion  in 
drawing  the  Jury  to  reject  the  name  of  the 
person  who  the  sheriff  informed  the  Judge 
could  probably  not  t>e  found,  because  said 
to  be  temporarily  out  of  the  county. 

Timely  and  appropriate  objections  to  the 
action  of  the  court  in  rejecting  each  of  the 
names  on  the  cards  in  the  Jury  box  were 
made  by  the  defendant,  and  separate  excep- 
tions reserved  to  tbe  court's  rulings,  at  the 
time  of  drawing  the  Jury ;  and,  before  going 
to  trial,  the  defendant  moved  to  quash  the 
venire  from  which  he  was  required  to  select 
a  Jury  for  the  trial  of  the  case  against  him 
because  it  did  not  contain  the  names  of  the 
said  three  persons  discarded  or  rejected. 
From  what  we  have  said  it  follows  that  the 
Judgment  of  the  circuit  court  must  be  re- 
versed, because  the  defendant  was  not  tried 
by  the  venire  to  which,  under  the  law,  be 
was  entitled.        > 

[2]  The  curative  provisions  of  section  29 
of  the  Jury  Law  have  no  application  to  what 
constitutes  a  legal  venire,  and,  the  defendant 
having  been  denied  his  right  to  have  such  a 
venire  in  the  trial  of  his  case,  the  Judgment 
of  conviction  must  be  reversed.  Jackson  ▼. 
State,  171  Ala.  38,  43,  65  South.  118. 

We  find  no  other  error  in  tbe  record. 

Reversed  and  remanded. 

^=^        (U  Ala.  App<  6«D 
MERINO  V.  STATE.    (No.  863.) 
(Court  of  Appeals  of  Alabama.    Feb.  4,  191S.) 

Appeal  from  Circuit  Court,  Bullock  County; 
li.  Sollie,  Judge. 

Cicero  Merino  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.  Reversed  and 
remanded. 

W.  li.  Martin,  Atty.  Oen.,  for  the  State. 
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BROWN,  J.  The  record  in  this  case  presents 
the  identical  question  disposed  of  in  the  case  of 
Finnett  v.  State,  67  South.  768,  and  on  the 
authority  of  that  case  the  judgment  of  the  cir- 
cuit court  must  be  reversed. 

Reversed  and  remanded. 


(12  Ala.  App.  97(9 

SNBAD  T.  STATE.     (No.  862.) 
(Oonrt  of  Appeals  of  Alabama.    Feb.  4,  1915.) 

Appeal  from  Circuit  Court,  Bullock  County; 
M.  Sollie,  Judge. 

John  Henry  Snead  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Reversed 
and  remanded. 

W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  identical  question  in  this 
case  was  decided  by  this  court  in  the  case  of 
George  Finnett  v.  State,  67  South.  768,  and  on 
that  authority  the  judgment  of  conviction  here 
appealed  from  is  reversed. 

Reversed  and  remanded. 


(12  Ala.  App.  663) 

OHAPPELL  V.  STATE.    (No.  360.) 
(Oonrt  of  Appeals  of  Alabama.     Feb.  4,  1915.) 

Appeal  from  Circuit  Court,  Bullock  County; 
M.  Sollie,  Judge. 

Celia  (jhappell  was  convicted  of  crime,  and 
she  appeals.    Reversed  and  remanded. 

W.  L.  Martin.  Atty.  Gen.,  for  the  State. 

BBOWN,  J.  The  record  in  this  case  presents 
the  identical  question  disposed  of  in  the  case 
of  Finnett  v.  State  (Ala.  App.)  67  South.  768, 
and  on  the  authority  of  that  case  the  judgment 
of  the  circuit  court  must  be  reversed. 

Reversed  and  remanded. 

02  Ala.  App.  182)  ==== 

BLACK  ▼.  STATE.    (No.  793.) 
((Tonrt  of  Appeals  of  Alabama.    Dec.  17,  1914.) 
Cbimiwai,  Law  «s>1131— DisiassAir-BBCAPK 

OF  DlITEHDANT. 

While  defendant's  appeal  would  be  dis- 
missed for  his  unlawful  escape  pending  the  ap- 
peal, defendant,  b^  returning  to  custody,  sub- 
mitting to  the  jurisdiction  of  the  Supreme 
0>urt,  and  complying  with  the  rules,  could  be 
heard  at  the  next  regular  call  of  the  docket  of 
the  division  to  which  he  belonged. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §S  2971-2979,  2985;  Dec.  Dig. 
«=»1181.] 

Appeal  from  Circuit  Court,  Cullman  Coun- 
ty;  D.  W.  Speake,  Judge. 

Asbery  Black  was  convicted  of  seduction, 
and  appeals.    Dismissed. 

B.  O.  Brlckell,  Atty.  Gen.,  tor  tbe  State. 

FELHAM,  P.  J.  The  defendant,  who  takes 
the  appeal  in  this  case,  from  a  judgment  of 
conviction  in  the  trial  court  of  seduction. 
Imposing  a  sentence  in  the  penitentiary  for 
a  term  of  10  years,  has  unlawfully  escaped. 
It  has  been  made  known  to  the  court  by 
good  and  sufficient  proof  that  subsequent  to 
taking  the  appeal,  which  Is  here  on  certifi- 
cate under  seal  of  the  clerk  of  the  trial 
court,  the  defendant  escaped  from  the  cus- 
tody of  the  officers  holding  him  on  this 
charge  in  tbe  county  jail  of  Cnllman  county, 


and  is  now  a  fugitive  from  Justice.  The  ap- 
peal is  dismissed  on  the  motion  of  the  Attor- 
ney General.  By  returning  to  the  custody  of 
the  proper  officer  of  the  law,  snbmitting 
himself  to  the  juriBdlctlon  of  this  court,  and 
complying  with  all  the  rules  of  procedure, 
the  case  can  be  heard  at  the  next  regular 
call  of  tbe  docket  of  the  division  to  which 
the  case  belongs.  Warwick  t.  State,  73  Ala. 
486,  49  Am.  Rep.  59. 
Dismissed. 

BROWN,  J.,  not  sitting. 

°°°°°'°"  (12  Ala.  App.  «6S) 

■    SHAW  v.  STATE.     (No.  835.) 
((3onrt  of  Appeals  of  Alabama.    Feb.  11,  1915.) 

OBnnNAi.    Law    «=)1131— Appkal— Dismibs- 
Ai/— Gbounds— EsOAPB  Pkndiho  Appeal. 
Where  defendant,  pending  his  appeal,   es- 
caped from  custody  and  became  a  fugitive  from 
justice,  the  appeal  must  be  dismissed  on  motion. 
[Ed.    Note.~For   other   cases,   see   Criminal 
Law,  Cent.  Dig.  {{  2971-2979,  2985;  Dec.  Dig. 
<S=H31.] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty;  W.  W.  Haralson,  Judge. 

David  C.  Shaw  was  convicted  of  crime, 
and  he.  api>ealB.    Appeal  dismissed. 

Street,  Isbell  &  Bradford,  of  AlbertviUe, 
for  appellant  W.  L.  Martin,  Atty.  Gen., 
for  the  State. 

PELHAM,  P.  J.  The  Attorney  General 
makes  a  motion  to  dismiss  the  appeal  in  this 
case  because  the  defendant,  pending  appeal, 
has  escaped  from  the  custody  of  the  officers 
of  the  law.  It  has  been  made  known  to  the 
court  by  good  and  sufficient  proof  that  the 
defendant  is  a  fugitive  from  justice,  having 
escaped  from  the  jail  of  Marshall  eomtty, 
where  he  was  in  custody  and  held  by  the 
officers  of  the  law  charged  with  that  duty, 
and  the  motion  is  therefore  granted.  Blade 
V.  State,  supra;  Warwick  r.  State,  78  Ala. 
486,  49  Am.  Rep.  59. 

Appeal  dismissed. 

"°°°"°™         02  Ala.  App.  i«> 
DAVIS  T.  STATE.    (No.  840.) 
(Court  of  Appeals  of  Alabama.    Feb.  4,  1915.) 

1.  Labcent    «=»30  — Iwdictment  — Descbip- 
TiQN  OP  Property— S0FFici£NCT. 

Tbe  description  in  an  indictment  describ- 
ing the  property  as  lawful  money  of  the  United 
States  of  specific  denominations  ia  sufficient  to 
enable  the  jury  to  determine  that  the  proof  of 
the  money  taken  from  the  person  of  prosecutor 
was  the  same  as  that  described  in  the  indict- 
ment. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
(3ent.  Dig.  ft  64-75,  99 ;    Dec.  Dig.  «=»30.] 

2.  Indictment    and    Infobmation    ®=361  — 
Averment  of  Facts  Judicially  Noticed. 

The  value  of  money  described  as  lawful 
money  of  the  United  States  is  a  matter  of  ju- 
dicial knowledge,  of  which  no  averment  or  proof 
is  required. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  183;  Dec.  Dig. 
«=»61.] 
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Appeal  from  City  Court  of  Andalusia; 
l!:d  T.  Albrltton,  Judge. 

Barney  Davis  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

8.  H.  Olllls,  of  Andalusia,  for  appellant 
W.  U  Martin,  Atty.  Oen.,  for  the  State. 

BROWN,  J.  [1, 1]  The  indictment  describ- 
ed the  property  as: 

"Tfairtv-eight  dollars,  lawful  money  of  the 
United  States,  consisthir  of  two  ten-dollar  bills 
of  the  denomination  of  ten  dollars  each,  one 
flve-doUar  bill  of  the  denomination  of  fire  dol- 
lars; one  one-dollar  bill  of  the  denomination  of 
one  dollar,  eight  silver  dollars  of  the  value  of 
eight  dollars,  and  four  dollars  in  silver,  con- 
sisting of  twenty-cent  pieces  and  fifty-cent 
pieces,  the  prdpert?  of  Ed  McOhee." 

This  description  was  sufficiently  certain  to 
enable  the  Jury  to  determine  what  the  proof 
showed  was  taken  from  McGhee's  person  was 
the  same  as  that  described  in  the  indictment, 
and,  the  money  described  being  lawful  money 
of  the  United  States,  Its  value  la  a  matter  of 
Judicial  knowledge,  of  which  no  averment  or 
proof  was  required.  Hamilton  v.  State,  147 
Ala.  U3,  41  South.  940;  Chisolm  v.  State, 
45  Ala.  66;  Bector  y.  State,  66  South.  857; 
Wall  V.  State,  78  Ala.  418;  Jackson  v.  State, 
69  Ala.  252;   25  Cyc.  167. 

The  use  of  the  word  "Is,"  Instead  of  "in," 
in  the  connection  pointed  out  In  the  demur- 
rer, was  a  clerical  mistake  which  is  self- 
correcting.  The  indictment  was  sufficient, 
and  the  demurrer  thereto  was  properly  over- 
ruled. 

The  appeal  is  on  the  record  proper  without 
6111  of  exceptions,  and,  as  the  question  above 
discussed  is  the  only  question  presented  for 
review,  the  Judgment  must  be  affirmed. 

Affirmed. 


(12  Ala.  App.  241) 

MAXWELL  V.  STATE.    (No.  271.) 

(Court  of  Appeals  of  Alabama.     Feb.  2,  1915.) 

1.  WlTNESBXB    9=9374— lUFIAOHlCENT—InXEB- 
K8T. 

The  exclusion  of  evidence  that  the  principal 
witness  for  the  prosecution  against  one  charged 
with  violating  the  prohibition  law  had  been  a 
witness  in  other  cases  institated  by  the  same 
party  against  other  persons,  which  evidence 
could  have  a  bearing  on  the  issues  only  as 
tending  to  show  that  the  witness  had  been  paid 
to  testify,  was  not  error,  where  the  question  of 
payment  of  the  witness  was  fully  gone  into 
on  cross-examination  and  redirect  examination. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  fj  1201,  1202;  Dec.  Dig.  <S=>374.] 

2.  Witnesses  «=»376  —  Rxceftion  or  Evi- 
dence—Kebuttal. 

Where  witnesses  for  a  defendant  who  was 
charged  with  violating  the  prohibition  law  had 
testified  that  a  witness  for  the  prosecution  stat- 
ed that  the  prosecuting  witness  was  paying  $10 
a  head  for  turning  up  blind  tigers,  and  was 
promising  better  jobs,  it  was  proper  to  permit 
the  solicitor  to  show  by  the  prosecuting  witness 
in   rebuttal  that  be  had  not  paid  or  offered  to 


pay  that  witness  or  any  one  tiae  money  or  to 
give  a  better  job  on  that  account. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1204-1206;  Dec  Dig.  «=»376.] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

John  Maxwell  was  convicted  of  violating 
the  prohibition  law,  and  he  appeals.  Af- 
firmed. 

It  appears  from  the  testimony  that  Abbott, 
the  principal  witness  for  the  state.  Stone, 
and  other  witnesses,  were  employed  in  the 
Profile  Cotton  Mills,  and  that  the  officers  of 
the  mill  were  endeavoring  to  break  up  tigers 
about  it.  Abbott  had  testified  to  purchasing 
liquor  from  the  defendant,  and  other  wit- 
nesses Introduced  by  the  defendant  bad  stat- 
ed that  Abbott  had  told  them  that  they  were 
paying  $10  a  head  for  those  who  turned  up 
tigers,  and  that  Stone  was  the  one  authoria- 
Ing  the  payment,  and  was  also  promising  the 
ones  a  better  Job.  Stone  was  permitted  to 
testify  In  rebuttal  that  be  bad  not  paid  or 
offered  to  pay  Abbott,  or  any  one  else,  any 
money  or  give  them  a  better  Job  for  turning 
up  tigers. 

T.  C.  Sensabaugta,  of  Annlston,  for  appel- 
lant. William  L.  Martin,  Atty.  Oen.,  and  T. 
H.  Seay,  Asst  Atty.  Gen.,  for  the  State. 

PBLHAM,  P.  J.  [1]  The  fact  that  the  wit- 
ness Abbott  had  been  a  witness  In  other  cases 
made  by  one  Stone  against  other  parties  than 
the  defendant  could  have  no  other  bearing  on 
the  issues  before  the  court  than  a  purpose  to 
show  that  the  witness  was  paid,  or  had  been 
promised  pay,  to  testify  In  the  case  at  bar, 
and  the  court  permitted  the  defendant's  coun- 
sel to  ask  the  witness  all  questions  on  cross- 
examination  reasonably  calculated  to  have  a 
tendency  to  elicit  testimony  on  that  subject 
On  redirect  examination  the  matter  was  gone 
Into  fully,  and  the  witness  stated  that  he  had 
received  no  pay  or  promise  "In  any  way, 
shape,  or  form"  If  be  would  "testify  or  turn 
up  a  tiger."  The  various  rulings  of  the  court 
on  admitting  and  rejecting  the  testimony  of 
the  witness  Abbott  were  without  error  or 
abuse  of  discretion. 

[2]  The  questions  asked  the  witness  Stone 
by  the  solicitor  on  rebuttal  and  permitted  by 
the  court  against  the  objection  of  defendant's 
counsel  were  proper,  and  the  responsive  an- 
swers given  to  them  were  relevant  and  admis- 
sible for  the  purpose  of  contradicting  the 
evidence  that  bad  been  brought  out  by  the 
defendant  The  evidence  elicited  was  strictly 
in  rebuttal  of  matters  the  defendant  had  pre 
viously  introduced  into  the  issues,  and  th'> 
court  committed  no  error  in  permitting  th* 
questions  to  be  answered. 

No  other  question  is  presented  other  than 
those  we  have  discussed. 

Affirmed. 
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(12  Ala.  App.  XU) 

MAXWELL  T.  STATE.    (No.  272.) 

(Court  of  Appeals  of  Alabama.    Feb.  2,  1915.) 

1.  Ceiminal  Law  €=»448  —  Opinion  Evi- 
dence—Conclusion  FOB  JUBT— PbOBABIM- 
TT  OF  Mistake. 

Where  the  prosecuting  witness  testified  that 
he  bought  beer  at  defendant's  house  in  a  room 
partially  dark,  that  his  ejesight  was^  poor,  but 
that  it  waq  his  best  judgment  that  it  waa  de- 
fendant, and  not  defendant's  son,  that  sold  the 
beer,  it  was  not  error  to  sustain  an  objection 
to  a  question  on  cross-examination  whether  it 
waa  probable  that  he  had  been  mistaken  as  to 
the  identity  of  the  seller;  since  that  called  for 
a  conclusion  upon  a  matter  wliich  was  for  the 
jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  JS  1035-1039.  1041-1043,  1045, 
1048-1051;    Dec.  Dig.  <S=448.] 

2.  Cbiminai,  Law  «=>1170%  —  Appeal  — 
HABia.sss  Ebbok— QussnoN— Cube  bt  Ah- 

8WEB. 

Error,  if  any  in  permitting  the  witness  to 
be  asked  whether  he  bad  had  any  conversation 
with  defendant  since  being  summoned  as  a  wit- 
ness waa  not  prejudicial  to  defendant,  where 
the  witness  answered  in  the  negative. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Cent  Dig.  {§  8129-3135;  Dec.  Dig.  <8=» 
1170%.] 
8.  CsnciNAL  Law  <=>338  —  Evidence  —  Cib- 

cvmbtance8  —  subskqitent    conduct    0' 

Thibd  Pebson. 

In  a  prosecution  for  a  violation  of  the  pro- 
hibition law,  it  was  not  error  to  exclude  evi- 
dence offered  by  defendant  that  a  detective  who 
did  not  testify  in  the  case  had  been  talking  with 
the  witness  for  the  defendant  who  had  there- 
after left;  since,  even  if  the  witness  was  in- 
duced by  the  detective  to  leave,  it  could  not  af- 
fect the  issues  in  the  case  or  the  credibility  of 
any  witness  who  testified. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  752,  753,  755,  756,  787, 
788,  801,  855 ;  Dec.  Dig.  «=»33a] 

4.  Cbiminal  Law  ©=807,  811— Instructions 
— Aboumkntative  Request— Singling  out 
Testtmont. 

In  a  prosecution  for  a  violation  of  the  pro- 
hibition law,  a  requested  charge  that,  if  there 
was  a  resemblance  between  defendant  and  his 
son,  the  jury  should  consider  the  prosecuting 
witness'  opportunity  to  see  and  recognize  the 
defendant  In  the  room,  the  condition  of  his  eye- 
sight and  ability  to  recognize  defendant,  and, 
if  they  had  a  reasonable  doubt  whether  it  was 
the  defendant  that  sold  the  beer,  they  should 
acquit  was  argumentative,  and  singled  out  and 
gave  undue  prominence  to,  a  portion  of  the  tes- 
timony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  §g  1787,  1805,  1959,  1960, 
1969-1972;   Dec.  Dig.  «S=»807,  8U.] 

6.  Cbiuinal  Law  «=3S14— Inbtbuctions— Ab- 

STBACT  RxqUKBT. 

Where  the  prosecuting  witness  testified 
that  in  his  best  judgment,  the  person  from 
whom  he  bought  beer  was  defendant  a  request- 
ed charge  that  the  mere  fact  that  the  beer  was 
bought  at  defendant's  bouse  and  the  i>arty  who 
sold  it  looked  like  defendant  did  not  warrant 
a  conviction  was  abstract 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Die.  |§  1821,  1833,  1839,  1860, 1865, 
1883,  1890,  1S2I.  1979-1985,  198f ;  Dec.  Dig. 
<8=»814.] 

Appeal  from  City  Conrt  of  Anniaton; 
Thomas  W.  Coleman,  Jr.,  Judge. 


John  Maxwell  was  convicted  of  vlolatiiig 
the  prohlbltloa  law,  and  he  appeals.  Af- 
firmed. 

The  follovTlng  are  the  charges  reused  to 
the  defendant: 

(1)  If  there  was  a  sharp  resemblance  between 
Jason  Maxwell  and  this  defendant  then  it 
would  be  your  duty  to  consider  the  witness 
Haralson's  opportunity  to  see  and  recognize  the 
defendant  in  the  room,  and  the  conditions  of  his 
eyesight  and  his  ability  to  see  and  9bserve  the 
party  from  whom  he  says  he  purchased  the 
beer,  and  if  from  the  whole  evidence  you  have 
a  reasonable  doubt  as  to  whether  it  was  the  de- 
fendant John  Maxwell,  that  sold  the  beer,  if 
beer  was  sold,  then  yon  should  find  defendant 
not  guilty. 

(2)  The  court  charges  that  the  Jniy  would 
not  be  warranted  in  finding  the  defendant  guilir 
upon  the  mere  statement  of  the  witness  Haral- 
Bon  that  he  bought  the  beer  at  defendant's 
house,  and  the  party  he  purchased  it  from  look- 
ed like  defendant 

T.  C  Sensabaugh,  of  Annlston,  for  appe- 
lant William  L.  Martin,  Atty.  Gen.,  for  the 
State. 


THOMAS,  3.    Appellant  waa  convicted  of 

violating  the  prohibition  law. 

[1]  The  first  exception  shown  by  the  record 
relates  to  the  action  of  the  trial  conrt  in  re- 
fusing to  allow  defendant's  question  to  the 
state's  witness  Haralson  on  cross-examina- 
tion as  to  whether  or  not  it  waa  probable 
that  the  witness,  who  testified  that  be  had 
purchased  beer  from  defendant,  was  mistak- 
en as  to  the  Identity  of  the  defendant  This 
clearly  called  for  the  conclusion  of  the  wit- 
ness upon  matters  not  requiring  expert 
knowledge,  and  upon  an  Issue  which  it  was 
the  peculiar  province  of  the  Jury  to  find. 
The  witness  was  permitted  fully  and  in  detail 
to  state  on  cross-examination  as  to  the  time^ 
place,  circumstances,  and  conditions  under 
which  he  bought  the  beer,  and  as  to  the  re- 
semblance .between  defendant  and  defend- 
ant's son,  and  as  to  how  long  he  had  known 
each  and  how  often  he  had  seen  them.  He 
testified  that  he  bought  the  beer  at  defend- 
ant's house;  that  the  room  wherein  the 
beer  was  delivered  to  him  was  "sort  of  dark" 
on  the  inside,  the  doors  being  closed,  and 
there  being  shades  over  the  windows;  that 
the  party  who  sold  him  the  beer  was  In  the 
room,  and  never  came  on  the  outside;  that 
witness'  eyes  were  weak ;  but  that  it  was  his 
best  Judgment  that  it  was  defendant,  and 
not  defendant's  son,  who  resembles  defend- 
ant, that  sold  and  delivered  witness  the  beer. 
As  to  whether  or  not  the  defendant  was 
"probahly  mistaken"  in  his  best  Judgment 
was  a  question  for  the  Jury,  and  the  conrt 
connnitted  no  error  In  this  case  In  sustaining 
the  state's  objection  to  the  question  men- 
tioned. 

[2]  The  fact  that  the  court  permitted  the 
state  to  ask,  over  defendant's  objection,  the 
witness  if  he  had  had  a  conversation  with 
defendant  since  being  summoned  as  a  wit- 
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ness,  If  error,  was  without  Injury,  since  the 
witness  answered  In  the  negatlTe. 

[3]  Defendant's  counsel  asked  defendant, 
when  on  the  stand  as  a  witness  for  himself, 
substantially,  "Do  you  know  whether  or  not 
Detective  Stone  has  talked  to  your  witness 
Odum,  who  has  left  here  this  morning,  and 
is  not  present  to  testify?'  The  court  sus- 
tained an  objection  to  the  question,  when  de- 
fendant's counsel  then  announced,  "We  pro- 
pose to  pnive  that  he  has  talked  to  him," 
and  excepted  to  the  action  of  the  court  In 
sustaining  the  objection.  It  will  be  observed 
that  there  Is  no  suggestion  in  the  announce- 
ment that  the  talking,  which  defendant  offer- 
ed to  prove,  that  had  been  done  by  Stone  to 
defendapt's  witness,  was  with  reference  to 
or  ahout  this  case ;  but,  even  if  it  was,  there 
would  be  no  error  in  the  acti(Mi  of  the  court 
tn  declining  to  permit  the  proof,  since  any 
bias  or  Interest  that  may  have  been  display- 
ed by  StODS  in  the  prosecution,  even  if  it 
went  to  the  extent  that  he  Induced  or  fright- 
ened defendant's  witness  said  Odum  into 
leaving  court  before  testifying,  and  any  in- 
timidation that  Odum  may  have  felt,  would 
be  Immaterial  to  the  consideration  here,  since 
neither  Stone  nor  Odum  testified  at  the  trial. 
Such  proof  would  be  of  value  in  a  contempt 
proceeding  against  Stone,  hut  certainly  of 
none  on  this  triaL 

[4]  Charge  1  refused  to  the  defendant  was 
argumentative,  and  sought  to  single  out,  and 
give  undue  prominence  to,  a  portion  of  the 
testimony. 

[6]  Charge  2,  besides  being  otherwise 
faulty  is  abstract;  since  the  witness  Haral- 
son referred  to  in  the  charge  testified  that, 
in  his  best  judgment,  the  person  from  whom 
he  bought  the  beer  was  defendant 

We  find  no  error  in  the  record,  and  the 
Judgment  of  convlcti<»t  is  affirmed. 

Affirmed. 

(12  Ala.  App.  16) 

JAMES  V.   STATE.     (No.  171.) 
(Court  of  Appeals  of  Alabama.    Dec.  17.  1914.) 

1.  CaiMiitAL   Law   «=>696  —  Examination — 
Besponsive  Answebs. 

A  statement  by  a  witness  not  responsive  to 
the  question  may  be  properly  excluded  on  mo- 
tion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Die.  {§  1639-1644;  Dec.  Dig.  «s» 
696.] 

2.  HouioiDB  «=s>174— EviDKNCs— Res  GBSTiS. 

Evidence  that  after  the  sbootinx,  accused 
went  for  a  doctor,  is  properly  excluded  when  no 
part  of  the  res  irestse. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent.  Dig.  §1  359-371 ;  Dec.  Dig.  «=174.] 

8.  Criminal   Law    «=41S— Evidence— Seu- 
Sebvino  Declabation— Res  GESTiE. 

A  statement  by  accused,  immediately  after 
the  shooting,  that  he  did  not  intend  to  shoot  de- 
ceased, is  inadmissible  as  beinK  a  self-servins; 
declaration,  unless  so  closely  connected  with 
the  shooting  as  to  be  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  H  928-935;  Dec.  Dig.  «=» 
413.1 


4.  Cbiminal  Law  ^=9364— Evidknob— Adios- 
BiBiLiTY— Res  Gest^. 

Where  accused  shot  bis  mother's  maid,  and, 
in  response  to  his  mother's  question  as  to  who 
was  shot  the  maid  answered  that  accused  had 
shot  her,  and  he  replied  be  did  not  mean  to  do 
it  evidence  of  accused's  statement  was  admis- 
sible as  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  805,  808-810,  813,  816-818; 
Dec  Dig.  <Ss»364.] 

5.  Cbiminai.  Law  «=91119—Appbai.  — Ques- 
tions Presented  fob  Review. 

Where  the  record  did  not  show  that  the 
court  acted  upon  the  motion  of  the  state's  solici- 
tor to  exclude  competent  evidence,  there  is  noth- 
ing for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  g§  2927-2930;  Dec.  Dig.  <8=» 
1119.] 

6.  Homicide  4=>250  —  Offenses  —  Mtibdeb  — 
Involuntart  Manslauohteb. 

Deceased  made  a  dying  declaration  that,  on 
her  refusal  to  comply  with  accused's  request 
he  shot  her.  Accused  testified  that  he  was  play- 
ing with  a  pistol  which  he  did  not  know  was 
loaded  and  accidentally  shot  deceased.  Held 
that  if  deceased's  version  was  correct,  accused 
was  guilty  of  murder,  because  no  provocation 
short  of  battery  or  an  assault  can  reduce  an 
intentional  killing  to  manslaughter  in  the  first 
degree,  while,  if  accused's  version  was  correct 
he  was  guilty  of  no  offense  unless  involuntary 
manslaughter  if  he  was  negligent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ft  S15-617;  Dec.  Dig.  «=>250.] 

7.  Homicide  $s»809  —  Instbuctionb  —  Re- 
fusal. 

While,  under  the  evidence,  accused  could 
not  be  guilty  of  manslaughter  in  the  first  de- 
gree, the  refusal  of  a  charge  that  he  could  not 
be  convicted  of  that  offense  is  not  error,  where 
he  might  have  been  convicted  of  involuntary 
manslaughter,  and  the  charge  did  not  require 
consideration  of  that  offense. 

[Ed.  Note. — For  other  cases,  see  Homicide. 
Cent  Dig.  SS  649.  650.  652-655;  Dec.  Dig.  €=> 
809.] 

8.  Criminal  Law  €=815— Tbiai.  —  Instbuo- 

TIONS — lONORINO   ISSUES  OB   EVIDENOB. 

In  a  prosecution  for  homicide,  an  instruc- 
tion predicating  an  acquittal  on  a  theory  of 
accidental  shooting,  which  ignored  the  question 
whether  accused  was  intentionally  pointing  the 
pistol  at  deceased,  was  properly  refused. 
■[Ed.  Note. — For  other  cases,  see  Criminal 
I.rfiw,  Cent  Dig.  K  1922,  1986:  Dec.  Dig.  «3a 
815.] 

9.  Cbiminal  Law  «=»815— Tbial  —  Instbuc- 
tions— lonobino  evidence. 

An  instruction  authorizing  an  acquittal  on 
the  ground  of  confiicts  in  the  state's  evidence  ia 

Sroperly  refused  because  ignoring  the  whole  evi- 
ence, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1922.  1986 ;  Dec.  Dig.  «S=> 
815.] 

10.  CBunNAL  Law  €=>807— Tbiai.  —  Instbuo- 

TIONS. 

A  requested  charge  that  the  state  has  the 
burden  of  convincing  the  jury  beyond  reason- 
able doubt  of  accused's  guilt,  and  he  cannot  be 
convicted  because  of  the  absence  of  evidence, 
but  the  jury  must  consider  only  the  evidence 
which  has  been  offered,  is  hroperly  refused  as 
argumentative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  C^nt  Dig.  SJ  1805,  1950,  1960:   Dee.  Dig. 

<S=»807.] 
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Appeal  from  Circuit  Court,  Tallapoosa 
County;  S.  L.  Brewer,  Judge. 

Burl^  James  was  convicted  of  manslaugh- 
ter in  tbe  first  degree,  and  he  appeals.  Af- 
firmed. 

The  tacts  suflldently  appear  from  the  opin- 
ion. The  following  charges  were  refused  de- 
fendant: 

(2)  If  the  }ni7  believe  from  all  the  evidence 
that  the  shooting  was  accidental,  you  will  find 
defendant  not  ^Ity. 

(6)  If  the  jury  had  a  reasonable  doubt  as  to 
whether  the  shooting  of  Donie  Wright  was  in- 
tentional or  accidental,  you  will  find  defendant 
not  guilty. 

(7)  If  the  jutj  find  that  there  are  conflicts  in 
the  evidence  offered  by  the  state  in  this  case, 
and  if  from  this  the  jury  had  a  reasonable  doubt 
of  the  guilt  of  defendant,  you  should  find  him 
not  guilty. 

(12)  The  burden  is  on  the  state  to  convince  the 

iary  beyond  a  reasonable  doubt  that  defendant 
)  guilty  before  yon  can  convict  him,  and  you 
cannot  find  him  guilty  because  of  the  absence 
of  evidence,  but  you  must  consider  only  the  evi- 
dence that  has  been  offered  in  the  case. 

Jas.  W.  Strother,  of  Dadeville,  and  J.  W. 
Kolen,  of  Alexander  City,  for  appellant  R. 
C.  BrickeU,  Atty.  Gen.,  and  W.  L.  Martin, 
AssL  Atty.  Gea,  for  tiie  State. 

THOMAS,  J.  [1,2]  The  statement  of  the 
witness  Dr.  Hodge  (who,  after  the  shooting, 
professionally  attended  the  deceased),  to  the 
effect  that  defendant  came  for  him  to  do  so, 
was  properly  excluded  on  motion  of  the  so- 
licitor ;  and  this  for  two  reasons:  First,  be- 
cause such  statement  was  not  in  response  to 
any  question  that  had  been  propounded  to 
the  witness;  and,  second,  because  It  does 
not  appear  that  defendant's  act  in  going  for 
the  witness  was  any  part  of  the  res  gestae 
of  the  crime.  Maxwell  t.  State,  65  South. 
734 ;  Dick  v.  State,  87  Ala.  61,  6  South.  395 ; 
Lundsford  v.  State,  2  Ala.  App.  41,  56  South. 
89.  For  the  latter  reason.  It  was  likewise 
not  error  for  the  court  to  decline  to  permit 
the  defendant  to  state  that  he  went  for  the 
doctor  to  attend  deceased.    Authorities  supra. 

[3]  The  declaration  of  the  defendant,  al- 
leged to  have  been  made  Immediately  after 
the  shooting,  to  the  effect  that  he  did  not 
intend  to  shoot  deceased,  was  entirely  self- 
serving,  and,  consequently,  inadmissible,  un- 
less shown  to  have  been  so  closely  connected 
with  the  main  fact  that  It  may  be  affirmed 
by  the  court  with  reasonable  certainty  that 
it  formed  part  of  the  res  gestte.  Lundsford 
y.  State,  supra,  and  other  authorities  supra. 

[4J  It  appears  that  the  shooting  took  place 
at  the  horse  lot  on  the  premises  of  defend- 
ant's parents  near  the  dwelling  house  there- 
on, where  the  parties  resided  with  defend- 
ant's parents  (the  defendant  being  a  son  and 
the  deceased  being  a  hired  girl  living  in  the 
family);  that  there  had  been  no  ill  will  or 
bad  feeling  between  the  two ;  that  on  the  oc- 
casion in  question  they  had  gone  to  the  lot, 
the  former  to  feed  the  mule  and  the  latter 
to  give  shucks  to  the  cow;  that  while  they 
were  out  there  the  pistol  shot  was  fired  that 


hit  deceased  and  from  which  she  subsequent- 
ly died;  that  defendant's  mother,  who  was 
In  the  house  at  the  time,  did.  Immediately  on 
hearing  the  shot,  caU  out  from  the  house  to 
the  iMirties  in  the  lot  and  inquire  as  to  what 
was  the  matter;  that  deceased  replied  that 
defendant  had  shot  her ;  and  that  defendant 
replied  that  he  "did  not  go  to  do  it"  It  would 
seem  that  this  declaration  on  his  part,  made 
immediately  after  the  shooting,  at  the  scene 
thereof.  In  the  presence  of  deceased  and  un- 
der the  circumstances  as  detailed,  was  ad- 
missible as  a  part  of  the  res  gestae;  dnoe 
acts  and  declarations  may  form  part  of  the 
res  gestae,  though  not  in  point  of  time  ex- 
actly coincident  with  the  main  fact,  provid- 
ed they  stand  in  the  relation  of  unpremedi- 
tated results  and  were  produced  by  and  In- 
stinctive upon  the  occurrences  to  which  tbey 
relate,  rather  than  the  retrospecttve  narra- 
tion of  such  occurrences.  Nelson  r.  State, 
130  Ala.  83,  30  South.  728;  Lundsford  r. 
State,  2  Ala.  App.  88,  56  South.  88;  1  Mayf. 
Dig.  772. 

[E]  However,  while  It  does  appear  that  tbe 
solicitor  moved  to  exclude  the  testimony  ot 
defendant's  mother,  who,  testifying  as  a  wit- 
ness for  him,  stated  that  the  defendant  said 
at  the  time  mentioned  that  he  "did  not  go 
to  do  it,"  yet  it  does  not  appear  that  tbe 
court  ever  acted  on  this  motion,  and  conse- 
quently, for  aught  to  the  contrary  appear- 
ing, tbe  declaration  remained  in  as  evidence^ 
Consequently,  no  ruling  of  tbe  court  is  pre- 
sented for  review  in  this  particular. 

[6]  There  were  only  two  persons  present 
at  the  time  of  the  shooting — deceased  and  de- 
fendant The  dying  declarations  of  deceased 
were  to  tbe  effect  that  defendant  asked  her 
to  assist  him  in  shucking  some  com,  that 
she  refused,  and  that  he  immediately  shot 
her  as  she  turned  to  go ;  while  the  statemoit 
of  defendant,  as  a  witness  for  himself,  was 
to  the  effect  that  while  he  and  deceased  were 
at  the  lot  he  was  "projecting"  with  a  pistol 
which  he  did  not  know  was  loaded,  and  that 
deceased  was  shot  as  a  result  of  its  accident- 
al discharge. 

If  tbe  testimony  of  the  deceased  be  be- 
lieved, then  the  defendant  intentionally  shot 
her  and  was,  under  the  law,  guilty  of  noth- 
ing less  than  murder,  because  no  provoca- 
tion short  of  a  battery  or  an  assault  can  re- 
duce an  Intentional  killing  to  manslaughter 
in  the  first  degree.  Judge  t.  State,  58  Ala. 
406,  29  Am.  Rep.  757;  Nutt  v.  State,  63  Ala. 
180;  Martin  t.  State,  lid  Ala.  1,  25  South. 
255;  Prior  v.  State,  77  Ala.  56;  Grant  ▼. 
State,  62  Ala.  283. 

On  the  other  band,  if  the  testimony  of  de- 
fendant be  believed,  then  the  killing  was  en- 
tirely accidental,  and  he  Is  guiltless  in  the 
eyes  of  the  law,  unless  he  either  intentloo- 
ally  pointed  the  pistol  at  deceased  or  handled 
It — a  dangerous  weapon — with  gross  negli- 
gence, in  either  of  which  latter  events  he 
would  be  guilty  of  involuntary  manslaughter, 
although  the  shooting  was,  as  he  contends. 
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an  accident.  Olbbs  t.  State,  7  Ala.  App.  32, 
60  South.  999 ;  Johnson  v.  State,  94  Ala.  41, 
10  South.  667 ;  Sanders  v.  State,  105  Ala.  4, 
16  South.  935;  Fitzgerald  t.  State,  112  Ala. 
40,  20  South.  966;  Medley  ▼.  State,  156  Ala. 
78,  47  South.  218. 

[7]  Hence,  under  the  law  as  applicable  to 
the  evidence,  the  defendant  could  only  be 
guilty  of  either  murder  or  Involuntary  man- 
slaughter. There  was  no  theory  of  the  evi- 
dence upon  which  he  could  be  convicted  of 
manslaughter  In  the  first  degree,  of  which  he 
was  found  guilty  by  the  jury.  However,  al- 
though this  be  true,  we  are  of  opinion  that 
the  coart  did  not  err  In  this  case  in  refusing 
to  give  the  following  written  charge  request- 
ed by  defendant,  to  wit,  "The  court  charges 
the  Jury  that,  under  the  evidence  In  this 
case,  you  cannot  find  the  defendant  guilty 
of  manslaughter  In  the  flrat  degree,"  because, 
as  has  been  often  held,  such  a  charge  la  con- 
fusing and  misleading  as  applied  to  a  case 
where  the  offense  charged  is,  as  here,  divided 
■Into  degrees,  since  such  a  charge  omits  to 
require  a  consideration  by  the  jury  of  the 
other  degrees  charged.  Stoball  v.  State,  116 
Ala.  454,  23  South.  162;  WUllams  v.  State, 
161  Ala.  52-58,  50  South.  59 ;  OUve  v.  State, 
8  Ala.  App.  178,  63  South.  36. 

[8]  Charges  2  and  6  were  each  properly 
refused,  since  each  predicated  an  acquittal 
of  defendant  npon  a  belief  by  the  jury  that 
the  shooting  was  accidental  and  Ignored  the 
question  as  to  whether  or  not  he  was  inten- 
tionally pointing  the  gun  at  her,  and.  If  not, 
as  to  whether  In  handling  It  he  was  or  not 
guilty  of  gross  negligence.   Authorities  suiwa. 

[8]  Charge  7  ignores  the  consideration  of 
the  whole  evidence. 

[10]  Charge  12,  If  not  otherwise  faulty, 
Is  argumentative. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  conviction  is  affirmed. 

Affirmed. 


(12  Ala.  App.  22) 

HICKMAN  V. 


STATB.    (No.  281.) 


(Court  of  Appeals  of  Alabama.    Feb.  11,  1915.) 

1.  Witnesses  «=>380— Impbachmbnt. 

While  a  party  cannot  directly  impeach  the 
character  of  his  own  witness  for  the  purpose  of 
discrediting  testimony  given  by  the  witness,  he 
may,  if  the  witness  proves  hostile  or  has  misled 
him  by  previous  statements,  by  leading  ques- 
tions call  the  attention  of  the  witness  to  such 
previous  contradictory  statements,  and  hence  in 
a  prosecution  for  homicide,  where  tlie  state 
called  accosed's  daughter,  who  was  the  wife 
of  deceased,  it  was  not  improper  to  question  her 
as  to  contradictory  statements  made  when  testi- 
fying before  the  grand  jury. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent.  Dig.  i$  1210-1219 ;  Dec.  Dig.  <S=»380.] 

2.  Witnesses  «=>363— Iupeaohment. 

Where  a  witness  called  by  the  state,  who 
was  related  to  accused,  did  not  testify  as  the 
state  had  been  led  to  expect,  the  state  may  ex- 
amine the  witness  as  to  her  visits  to  accused 


for  the  purpose  of  showing  that  slie  had  recent- 
ly come  under  his  influence. 

[EM.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  1177,  1178.  1181 ;  Dec.  Dig.  <S=» 
363.] 

3.  HoHlCiDX  «s>203— BvxDENCK— Dnno  Deo- 

I.ABATI0N. 

Where  deceased,  after  having  expressed  a 
hope  of  recovery,  later  stated  that  he  was  badly 
shot  cmd  would  never  get  up  from  his  bed,  there 
was  sufficient  predicate  for  the  admission  of 
his  statement  of  tiie  difficulty  as  a  dying  decla- 
ration. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  U  430-437;  Dec.  Dig.  «=»203.] 

4.  CaxuiSAL  Law   <S=>413— Evidbnck— SKLr- 
Sebvinq  Declaration. 

Where  accused,  a  few  minutes  after  firing 
the  fatal  shot,  told  a  witness  that  he  had  killed 
deceased,  bat  that  he  had  to,  the  statement, 
while  a  confession,  was  not  admissible  for  the 
defense,  being  also  a  self-serving  declaration. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  92S-9S5 ;  Dec.  Dig.  <8=>413.] 

6.  CBnoNAL  Law  «=»364  —  Bvidencx  —  Res 

GESTiE. 

A  statement  made  by  accused  a  few  min- 
utes after  firing  the  fatal  shot  and  after  he 
had  left  the  scene  of  the  difficulty,  by  which  be 
explained  that  he  had  to  kill  deceased,  is  not 
admissible  as  part  of  the  res  gestae. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  805,  808-810,  813,  816-818; 
Dec.  Dig.  «=>364.] 

6.  Oriuinal  Law  «=»1170— Afpbai/— Habh- 

utss  Ebbob. 

Where  a  statement  by  accused  was  undis- 
puted, and  be  testified  thereto  himself,  he  was 
not  prejudiced  because  the  court  refused  to 
allow  him  to  also  prove  It  by  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3145-3153;  Dec  Dig.  «=> 
1170.] 

Appeal  from  Circuit  C!ourt,  Coffee  County; 
H.  A.  Pearce,  Judge. 

Osband  Hickman  was  convicted  of  man- 
slaughter in  the  first  degree,  and  he  appeals. 
Affirmed. 

The  defendant  was  Indicted  for  murder  in 
the  second  degree  for  killing  Asbury  Rushing 
by  shooting  him  with  a  gun,  and  was  convict- 
ed of  manslaughter  in  the  first  degree.  The 
.deceased  was  the  son-in-law  of  the  defendant, 
having  married  the  defendant's  daughter 
"Bama,"  in  August  1913,  who  at  the  time  of 
the  trial  deposed  to  being  18  years  of  age. 
The  evidence  shows  that  the  deceased,  with 
his  wife,  lived  only  a  short  distance  from 
the  residence  of  the  defendant;  that  on  the 
day  the  homicide  was  committed  -  the  deceas- 
ed and  the  defendant  had  gone  to  town  to- 
gether, returning  home  late  In  the  afternoon, 
and  on  arriving  at  the  bouse  of  the  deceased 
defendant  invited  deceased  and  Bama  to  ac- 
company him  to  his  home  and  take  supper 
with  him;  that  tbey  accepted  the  invitation 
and  went  with  the  defendant  The  evidence 
has  tendencies  going  to  show  that  both  the 
deceased  and  the  defendant  were  drinking. 
While  deceased  and  his  wife  were  in  the 
kitchen  at  supper,  the  young  sister  of  de- 
ceased's wife,  Bosa  Lee,  a  girl  of  15,  wa& 
there  also  engaged  in  her  work  about  wash- 
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Ing  the  dlahea,  and  engaged  In  conversation 
with  the  deceased,  and  that  the  deceased  be- 
came boisterouB  and  abnaive  toward  the  girl 
Rosa  Lee;  that  Rosa  Lee  reported  this  to 
her  father,  who  was  in  the  front  room  with' 
the  other  members  of  the  family.  As  to 
what  occurred  after  this,  the  evidence  is  con- 
flicting; that  on  the  part  of  the  state  tend- 
ing to  show  that,  soon  after  the  girl  Rosa 
Lee  went  into  the  room  where  the  defendant 
was,  defendant  came  out  on  the  back  porch 
bringing  with  him  a  gun,  and  called  the  de- 
ceased and  "dared"  him  to  go  out  of  the 
kitchen  into  the  yard,  and  that  deceased  and 
"Bama"  went  oat  in  the  yard  together,  and 
defendant  "dared"  him  to  come  up  on  the 
steps,  and  that  deceased  stepped  up  on  the 
steps  and  said  to  defendant  that  his  (de- 
ceased's) wife  was  in  no  condition  for  him 
to  have  a  fuss,  and,  "I'll  take  your  dare  and 
go  back  to  Bama  and  go  home,"  and,  as 
deceased  turned  and  started  to  go  back  to 
Bama,  defendant  said:  "God  damn  you!  I'll 
shoot  you  anyhow" — and  fired.  That  the 
charge  from  the  gun  passed  through  the 
wrist  of  the  deceased  and  into  his  left  hip 
just  over  his  left  hip  pocket,  and  lodged  in 
the  "gluteus  muscle,"  and  the  deceased  fell 
backwards  off  the  steps.  The  evidence  on 
the  part  of  defendant  tended  to  show  that, 
when  the  daughter  Rosa  Lee  came  into  the 
room,  he  told  her  to  go  back  into  the  kitchen 
and  wash  the  dishes,  that  deceased  would 
not  tMther  her,  and  to  pay  no  attention  td 
him,  and  when  she  returned  to  the  kitchen 
the  defendant  beard  the  deceased  "railing  at 
her"  and  tell  her  that  he  would  burst  her 
brains  out  with  a  oup.  The  defendant  here 
testifies: 

"Then  I  went  to  the  door  sad  called  him: 
'Asbury,  don't  you  know  that  wont  do?  Ton 
know  you  are  in  my  house.'  And  he  replied 
with  an  oath,  'Yes,  I  do  know  that  I  am  in 
your  house,  and  I  am  going  to  kill  you.'  I 
beard  the  sound  of  scuffling  in  the  kitchen  like 
be  was  getting  up,  and  I  stepped  back  In  my 
room  and  got  my  gun,  and  when  I  got  back 
out  there  on  the  porch  Aabury  [the  deceased] 
was  coming  out  of  the  kitchen  onto  the  kitchen 
poich  with  Bama  holding  to  him,  and  she  was 
holding  on  to  him  and  begging  him  to  go  home, 
and  1  pnt  in  and  told  him.  I  said:  'Asbury, 
you  go  on  home;  I  don't  want  to  have  any 
trouble  with  you.'  And  he  got  around  to  the 
edge  of  the  door  and  struck  at  me  with  his 
knife,  or  I  thought  it  was  a  knife.  It  just  did 
touch  my  shoe  enough  for  me  to  feel  it  He 
was  standing  on  the  ground,  and  I  was  stand- 
ing on  the  porch  about  the  water  shelf,  and  I 
stepped  back  toward  the  little  room,  and  he 
started  back,  and  his  wife  got  hold  of  him,  and 
they  went  out  toward  the  comer  of  the  house, 
and  he  jerked  loose  from  her,  saying,  'I  am  go- 
ing to  get  turn,'  and  then  he  ran  up  on  the  third 
step,  or  something  like  that,  with  his  arm  up- 
raised in  a  striking  position,  and  then  I  shot 
him.  At  the  time  I  shot  him,  I  was  standing 
near  the  middle  of  the  porch  about  1%  or  2 
feet  from  the  top  step.  I  could  not  see  well, 
and  if  he  turned  his  left  side  to  me  as  he  came 
up  the  steps  be  turned  just  as  the  gun  fired." 

On  redirect  examination,  the  state's  wit 
ness  Bama  Rushing  was  asked  by  the  solicit- 
or the  following  question: 


"To  refresh  yon,  when  you  was  there  before 
the  grand  jury,  did  yon  not  testify  tliat  when 
Asbury  came  out  of  the  kitchen,  and  you  and 
Asbury  being  out  there  in  the  yard,  that  your 
father  came  to  the  door  and  dared  Asbury  to 
come  up  on  the  porch?" 

The  defendant  objected  to  the  question, 
and  the  court  overruled  the  objection;  tbe 
defendant  duly  excepting,  nie  witness  an- 
swered, "No,  sir." 
The  solicitor  then  asked  the  witness: 
"And  did  you  not  testify  before  the  grand 
jury  that  Asbury  started,  and  tliat  he  got  ap  on 
the  first  step,  and  that  then  he  turned  and  said. 
'Bama  is  in  no  condition  for  me  to  have  a  diffi- 
culty, and  I  am  going  to  her,'  and  that  he  then 
started  to  you,  and  then  as  he  turned  and 
started  to  you  that  your  father  shot  him?" 

Over  the  objection  and  exception  of  the 
defendant,  the  witness  was  permitted  to  an- 
swer the  question,  as  follows:  "He  said  that 
t>efore  he  ever  run  up  on  the  steps." 

The  solicitor  later  asked  a  series  of  ques- 
tions, and  the  witness  answered  as  follows: 

"(1)  Q.  How  many  times  liave  yon  seen  your 
father?  A.  I  haven't  seen  him  but  once.  (2) 
Q.  Haven't  seen  tiim  but  once?  A.  But  once. 
(3)  Q.  When  was  it  that  you  had  the  conver- 
sation with  him?  A.  I  haven't  had  a  conver- 
sation with  him.  (4)  Q.  Zou  were  in  the  jail 
with  him  Sunday,  weren't  you?  A.  Yes,  bat  I 
didn't  have  a  conversation  with  him.  I  had  a 
few  words  with  him.  (Q)  Q.  How  long  did  yon 
stay  there?  A.  Abont  an  hour  and  a  half.  (6) 
Q.  You  stayed  there  about  an  hour  and  a  half? 
A.  Yes,  sir.  (T|  Q.  Who  did  you  talk  to  while 
you  was  there?  A.  I  didn't  talk  to  nobody. 
(8)  Q.  Was  anybody  else  there  besides  yon  and 
your  father?  A.  Yes,  sir.  (9)  Q.  Well,  did 
you  talk  to  your  father  any?  A.  I  said  a  few 
words  to  lUm.  (10)  Q.  Did  yon  talk  any  aI>oat 
this  case?  A.  No,  sir;  not  a  thing  alxMit 
this  case.  (11)  Q.  Nothing  about  the  case 
at  all?  A.  No,  sir.  (12)  q.  Nothing  about 
what  you  were  going  to  testify?  A.  No,  sir. 
(13)  Q.  Nor  about  what  you  had  testified  to  lie- 
fore  the  grand  jury?  A.  No,  sir.  (14)  Q.  Not 
at  all?  A.  No,  sir.  US)  Q.  Who  else  was 
down  there  when  you  went  to  see  your  father? 
A.  My  mother  and  brothers  and  sisters.  (IQ 
Q.  Your  mother,  your  brothers,  your  sisters, 
and  you?  A.  Yes,  sir.  (IT)  Q.  Did  your  fa- 
ther and  mother,  and  brothers  and  sisters  talk, 
or  did  any  of  them  in  your  presence  discuss  the 
case?  A.  No,  sir.  (18)  Q.  You  didn't  talk 
about  your  father's  case  at  all?     A.  No,  sir. 

(19)  Q.  Nor  about  the  trial  of  it?    A.  No,  air. 

(20)  Q.  Didn't  talk  about  what  the  testimony 
would  be  at  all?  A.  No,  sir.  (21)  Q.  Have 
you  talked  to  anybody  at  all  since  yon  were 
t>efore  the  grand  jury,  about  this  taae?  A.  No- 
body except  Patrick  Rusliing.  (22)  Q.  Nobody 
except  Patrick  Rushing,  you  say?  A.  Yes,  sir. 
(23)  Q.  You  haven't  talked  to  any  one  else  at 
all?  A.  Not  as  I  remember  of.  (24)  Q.  Not 
that  you  rememt>er  of?  A.  No,  sir.  (25)  Q. 
And  yon  haven't  told  anyt>ody  wnat  your  testi- 
mony would  be?    A.  No,  sir." 

W.  W.  Sanders,  of  Elba,  for  appellant 
W.  L.  Martin,  Atty.  Oen.,  for  the  State. 

BROWN,  J.  [1]  It  Is  an  ancient  rule  of 
the  law  that  a  party  cannot  directly  Impeach 
the  Character  of  his  own  witness  for  the 
purpose  of  discrediting  testimony  given  by 
the  witness  and  with  which  the  party  Is  dis- 
satisfied. The  reason  for  ttiis  rule,  that 
seems  to  have  stood  the  test  of  time  and  ex- 
perience, Is  that  when  a  party  offers  a  wit- 
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ness  in  proof  of  hla  canae  be  thereby,  in  gen- 
eral, represents  blm  to  be  worthy  of  belief, 
and  will  not  be  allowed  to  asaiune  the  tncon- 
aistent  attitude  of  saying  that  he  is  unwor- 
.  thy  of  belief.  This  rule,  however,  is  not  vio- 
lated, if  the  witness  proves  to  be  hostile  to 
the  proiHjnent,  or  by  previous  statements  made 
by  the  witness  he  has  been  deceived  or  mis- 
led, and  is  surprised  and  placed  at  a  disad- 
vantage by  unexpected  answers,  by  allowing 
leading  questions  calling  to  the  attention  of 
the  witness  previous  contradictory  state- 
ments, even  though  an  affirmance  of  such 
preylous  statements  may  liave  a  tendency  to 
affect  the  credibility  of  the  witness.  White 
y.  State,  87  Ala.  26,  6  South.  829;  Heming- 
way r.  Garth,  61  Ala.  530 ;  Thomas  v.  State, 
U7  Ala.  178,  23  South.  665;  SchiefTelln  v. 
SchiefTelln,  127  Ala.  85,  28  South.  687;  South- 
em  Bell  Telephone  Ck>.  v.  Mayo,  134  Ala.  645, 
S3  South.  16. 

The  witness  Bama  Rushing  was  the  wife 
of  the  deceased  and  also  the  daughter  of  the 
defendant,  and  on  her  examination  as  a  wit- 
ness for  the  state  testified,  contrary  to  the 
state's  theory  of  the  ease,  that  the  deceas- 
ed, after  he  had  started  home  with  witness, 
turned  and  said  that  he  was  going  back  and 
kill  the  defendant,  and  ran  up  the  steps  and 
struck  at  the  defendant  with  his  knife,  and 
defendant  shot  him.  Thereupon,  in  response 
to  the  question  put  by  the  solicitor,  witness 
admitted  that  she  had  testified  before  the 
grand  jury  a  tevr  days  before  the  trial  and 
also  admitted  that  she  had  liad  a  conversa- 
tion with  the  solicitor  before  she  went  on 
the  stand.  On  this  predicate  the  court,  over 
the  objection  of  the  defendant,  allowed  the 
solicitor  to  ask  the  witness: 

"Did  yon  not  testify,  when  yon  were  before 
"the  grand  jury,  that  Asbiiry  (the  deceased) 
started  to  your  father  and  got  on  the  steps, 
but  that  Asbury  turned  around  and  told  your 
father  that  Bama  (the  witness)  was  in  no  con- 
dition for  him  to  have  a  difficulty,  and  that  he 
(deceased)  then  turned  to  go  back  to  you,  and 
tliat  as  be  turned  your  father  shot  him? ' 

This  question,  under  the  rule  above  stated, 
was  proper,  and  the  court  ruled  correctly  in 
allowing  it.  Lantern  v.  State,  1  Ala.  App. 
31,  55  South.  1032;  Glenn  v.  State,  157  Ala. 
12,  47  South.  1034;  Thompson  v.  State,  99 
Ala.  173,  13  South.  763 ;  BiUingslea  v.  State, 
85  Ala.  826,  6  South.  137. 

[2]  Nor  \a  the  rule  in  such  case  violated 
by  allowing  the  proponent  to  show  by  the 
witness  that  the  witness  has  "recently  been 
brought  under  the  influence  of  the  other 
party." 

"The  weight  of  authority,"  says  Greenleaf, 
"seems  in  favor  of  permitting  the  party  to 
show  that  the  evidence  has  taken  him  by  sur- 
prise, and  is  contrary  to  the  examination  of  the 
witness  preparatory  to  the  trial,  or  to  what  the 
party  had  reason  to  believe  he  would  testify,  or 
that  the  witness  had  recently  been  brought  un- 
der the  influence  of  the  other  party  and  has  de- 
ceived the  party  calling  him.''  1  Oreenl.  £2t. 
1444. 


The  above  quotation  from  Greenleaf  was 
cited  vTith  approval  in  Campbell  v.  State, 
23  Ala.  77. 

By  a  aeries  of  questiona,  the  atate  was  al- 
lowed to  show  that  the  witness  Bama  Bush- 
ing, on  Sunday  before  the  trial,  went  to  the 
jail  where  her  father  was  confined,  with  the 
other  members  of  the  family,  and  remained 
there  one  hour  and  a  half;  that  witness  and 
her  father  only  spoke  a  few  words,  and  noth- 
ing whatever  was  said  about  the  case  or 
what  witness  would  testify  on  the  trial. 
This  evidence  was  admissible  as  having  a  ten- 
dency to  show  that  the  witness  had  recently 
been  brought  under  the  influence  of  the  ad- 
verse party,  and  to  strengthen  the  predicate 
that  the  witness  was  hostile  to  the  state, 
and  as  justifying  the  leading  questions  al- 
lowed by  the  court.  There  would  certainly 
have  been  no  Imprc^rlety  in  allowing  the 
state  to  offer  this  proof  in  laying  the  predi- 
cate, not  for  impeachment  of  the  witness, 
but  of  showing  hostility  and  surprise,  and 
justifying  leading  questions  embodying  pre- 
vious contrary  statements  to  refresh  the  rec- 
ollection and  overcome  lapses  of  memory  pos- 
sibly occasioned  by  the  friendly  relation  of 
the  witness  with  the  defendant  The  court 
kept  within  the  rule  already  stated,  and  the 
appellant  has  no  right  to  complain. 

[3]  The  predicate  for  the  admission  of  the 
dying  declaration  showed  that  after  the  de- 
ceased had  received  a  mortal  gunshot  wound, 
which  aubaequently  produced  his  death,  he 
first  expressed  belief  that  he  would  get  well, 
but  soon  thereafter  he  expressed  It  as  bis  be- 
lief that  he  would  die  from  the  wounds  in- 
flicted by  the  defendant  It  was  also  shown 
that  the  deceased  on  the  night  he  was  shot 
and  after  be  bad  been  carried  home  and  plac- 
ed on  a  bed,  expressed  himself  thus:  "I 
am  shot  and  I  am  shot  bad,  and  I  will  never 
get  up  from  there."  And  It  was  shown  that 
Immediately  after  making  these  statements 
he  made  tbe  statement  about  the  facts  of 
the  dlfllculty  admitted  as  a  dying  declaration. 
The  predicate  was  sufiicient  for  the  admis- 
sion of  this  evidence.  Gregory  v.  State,  140 
Ala.  16,  37  South.  259. 

[4,1]  The  defendant  offered  to  prove  by 
the  state's  witness  Alf  Sbarpless,  on  cross- 
examination,  that  a  short  time  after  he  heard 
the  gun  fire,  the  time  being  estimated  by  wit- 
ness from  two  to  four  minutes,  witness  met 
the  defendant  coming  In  the  direction  of  the 
house  of  the  witness,  at  a  point  100  yards 
away  from  defendant's  house,  the  place  of 
the  killing,  and  when  defendant  met  Mrltness 
he  said  to  witness,  "I  have  shot  Asbury,  but 
I  had  to  do  it"  While  this  statement  waa 
a  confession  as  to  an  undisputed  fact  in  the 
case,  it  was  also  a  self-serving  declaration  by 
which  defendant  sought  to  justify  his  con- 
duct and  was  not  admissible  at  his  Instance 
unless  it  was  a  part  of  the  res  gestte.  Jonea 
on  Evidence,  J  236;  Martin  v.  Williams,  IS 
Ala.  190;  James  v.  States  67  South.  773. 
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The  declaration  was  made  after  the  de- 
fendant had  left  the  scene  of  the  difficulty, 
and  sufficient  time  had  elapsed  for  thought, 
and  for  defendant  to  realize  that  be  had  com- 
mitted a  deed  for  which  the  law  would  call 
him  to  account,  and  was  prima  fade  a  retro- 
spective narrative  of  a  past  occurrence,  suffi- 
ciently removed  in  point  of  time  and  place 
to  Justify  its  exclusion.  We  entertain  the 
opinion  tliat  it  was  not  a  part  of  the  res 
gestie  of  the  shooting,  and  that  the  court 
ruled  correctly.  Holland  v.  State,  162  Ala. 
10,  50  South.  215 ;  Nelson  v.  State,  130  Ala. 
83,  30  South.  728;  Lundsford  v.  State,  2 
Ala.  App.  38,  56  South.  89.  This  case  is  dis- 
tinguishable from  tlie  cases  of  Stevens  v. 
State,  138  Ala.  71,  35  South.  122,  and  James 
V.  State,  67  South.  773.  In  those  cases,  the 
declaration  held  to  be  a  part  of  the  res  gestte 
was  made  immediately  after  the  shot  was 
fired,  and  at  the  exact  spot  where  the  rencoun- 
ter occurred,  and  was  an  involuntary  excla- 
mation or  declaration  produced  by  the  act. 

[6]  The  statement  of  the  defendant  to  hia 
daughter  Rosa  Lee,  "Go  on  back  to  the  kitch- 
en and  wash  up  the  dishes;  be  is  not  going 
to  bother  you ;  you  Just  pay  no  attention  to 
him" — made  before  the  shooting,  was  testi- 
fied to  by  the  defendant  without  objection 
and  was  not  disputed  by  any  other  evidence 
in  the  case,  and,  if  this  evidence  was  admis- 
sible at  aU,  the  defendant  was  not  prejudiced 
by  the  rulings  of  the  court  refusing  to  allow 
defendant  to  prove  this  undisputed  fact  by 
other  witnesses. 

We  find  no  prejudicial  error  in  the  record, 
and  the  Judgment  of  the  circuit  court  is  af- 
firmed. 

Affirmed. 

(U  Ala.  A  no.  S99t 

LANE  V.  CITT  OF  TUSCALOOSA. 

(No.  708.) 

(Court  of  Appeals  of  Alabama.    Dec  17.  1914.) 

1.  Chimin Ai.  Law  <9s>315  —  Bvidenok  —  Pbb- 

BUMFTIONS. 

Under  Code  1907,  {  1258,  under  which  an 
ordinance  took  effect  from  and  after  its  publica- 
tion, it  is  unnecessary,  in  a  prosecution,  to  show 
that  it  remained  in  effect,  as  things  proven  to 
have  existed  are  presumed  to  have  continued  un- 
til the  contrary  is  established. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  748;  Dec  Dig.  «=>316.] 

2.  INTOXIOATIWG     LlQUOBS    «=»238— OfFKNSICS 

—Question  fob  Just. 

In  a  prosecution  for  violating  an  ordinance 
forbidding  the  selling  or  keeping  of  intoxicating 
liquors,  evidence  that  liquors  in  unusual  quanti- 
ties and  in  packages  convenient  for  sale,  found 
concealed  in  defendant's  house  in  a  davenport, 
together  with  evidence  that  he  had  made  a  sale 
at  bis  house  a  short  time  previously.  Justified 
submitting  the  case  to  the  jury. 

fEd.  Note. — For  other  cases,  see  Intoxicating 
Liquor-f,  Cent  Dig.  §§  324-330;  Dec.  Dig.  «=» 
238.] 

3.  Municipal  Oorporations  ®=>122— Enact- 
ment OF  ORDINANt'E — ORIIAINING  f'LAUSE. 

Whether  or  not  Code  ]«07,  §  1252,  provid- 
ing for  an   ordaining  clause  for  ordinances,  is 


merely  directory,  under  section  1250,  making 
the  book  of  ordmances  published  by  the  city 
admissible  in  evidence,  such  book  was  prima  fa- 
cie proof  of  the  validity  of  the  ordinance,  and 
the  burden  was  on  defendant,  prosecuted  nnder 
the  ordinance,  to  rebut  the  presumption  afforded 
by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  281-289;  Dec  Dig. 
«=>122.] 

4.  Criuinai.  Law  «s»371— Otheb  OrrtNSEB— 

Sales  of  Intoxicatino  Liquob. 

On  a  charge  of  keeping  or  selling  liquor, 
contrary  to  ordinance,  evidence  of  a  previoos 
sale,  in  connection  with  other  evidence  tending 
to  show  the  keeping,  was  admissible  to  show  the 
purpose  for  which  toe  liquors  were  kept  and  to 
rebut  the  presumption  that  they  were  kept  for 
private  use. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  830-832;  Dec  Dig.  4=>371.] 

Appeal  from  Tuscaloosa  County  Cooit; 
H.  B.  Foster,  Judge. 

From  a  conviction  violating  a  municipal  or- 
dinance of  the  city  of  Tuscaloosa,  Charlie 
Lane  appeals  to  the  Tuscaloosa  county 
court,  and  on  conviction  by  that  court  be 
ai^)eals  here.    Affirmed. 

The  matters  complained  of  sufficiently  ap- 
pear from  the  opinion.  Section  3  of  the  or- 
dinance is  as  follows: 

It  shall  be  unlawful  for  any  firm,  corporation, 
person  or  association  within  this  city  to  manu- 
facture, sell,  offer  for  sale,  keep  or  have  in 
possession  for  sale,  barter,  exchange,  give  awaj, 
furnish  at  public  places  or  elsewhere,  or  other- 
wise dispose  of  prohibited  liquors  and  beverages 
described  hi  section  1  of  this  ordinance,  or  >nr 
of  them,  in  any  quantity;  but  this  inhibition 
does  not  include,  and  nothing  in  this  ordinance 
shail  affect  the  social  serving  of  such  liqaon  or 
beverages  in  private  residences  in  ordinaiy  so- 
cial intercourse:  Provided,  however,  that  noth- 
ing in  this  ordinance  contained  shall  repeal  sec- 
tions 2, 3, 4,  S,  6,  7,  8,  9,  and  10  of  an  act  of  the 
Legislature  approved  November  23,  190T,  en- 
titled "An  act  to  prohibit  the  manufacture,  sale, 
barter,  exchange,  giving  away  to  induce  trade, 
the  furnishing  at  public  places,  or  otherwise  dis- 
posing of  any  alcoholic,  spirituous,  vinous  or 
malt  liquors,  intoxicating  hquors  or  l>eveiaget, 
or  other  liquors  or  beverages  by  whatever  name 
called,  which  if  drunk  to  excess  will  produce  in- 
toxication, except  the  sale  of  alcohol  in  certain 
cases,  and  upon  certain  conditions,  and  except 
the  sale  of  wine  for  sacramental  purposes," 
which  said  section  of  said  act  shall  remain  In 
full  force  and  effect;  any  violation  of  any  sec- 
tion of  this  ordinance  shall  be  a  misdemeanor 
punishable  by  fine  for  not  more  than  $100,  to 
which,  at  the  discretion  of  the  court  or  judgt 
trying  the  case,  may  be  added  imprisonment  in 
the  city  Jail  or  confinement  at  hard  labor  tot 
the  city  for  not  more  than  six  months. 

Wright  &  Flte,  of  Tuscaloosa,  for  appel- 
lant Brown  &  Ward,  of  Tuscaloosa,  for  ap- 
pellee. 

BROWN,  J.  This  prosecution  was  com- 
menced before  the  recorder's  court  of  the 
city  of  Tuscaloosa  March  27, 1014,  for  a  viola- 
tion of  an  ordinance  of  that  city  prohibiting 
keeping!  or  having  in  possession  for  sale 
spirituous,  vinous,  or  malt  liquors.  The  ap- 
pellant was  convicted  on  the  trial  in  the 
recorder's  court  and  appealed  to  the  county 
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court,  where  he  was  again  convicted,  and 
from  that  Judgment  of  conviction  he  proee- 
cutes  this  appeal. 

The  evidence  was  undisputed  that  the  ap- 
pellant's house  was  searched  by  the  police 
authorities  of  the  city  on  March  24,  1914, 
under  a  search  warrant,  and  that  the  of- 
ficers found  21  half  pints  of  "Paul  Jones 
Whisky"  concealed  in  a  davenport;  that 
only  a  few  days  before  the  search 
one  Crlder,  who  was  examined  as  a  wit- 
ness for  appellee,  bought  from  the  appel- 
lant 2  half  j;>lnts  of  whisky  at  appellant's 
house,  and  paid  him  $1  therefor.  The  ap- 
pellee also  offered  in  evidence  the  book  of  or- 
dinances of  the  dty  of  Tuscaloosa,  contain- 
ing the  ordinance  under  which  the  prosecu- 
tion was  commenced,  which  showed  on  its 
face  that  it  was  adopted  on  September  16, 
1909,  approved  by  the  mayor  on  September 
17,  1909,  and  published  In  the  Times-Ga- 
zette, a  new8i>aper  published  in  the  city  of 
Tuscaloosa,  on  September  18,  1909,  covering 
the  offense  of  which  appellant  was  convicted. 
(Bep^rter  will  set  out  section  3  of  the  or- 
dinance appearing  in  the  record,  p.  10.) 

The  appellant,  on  the  authority  of  Excel- 
sior Steam  Laundry  Co.  v.  Lomaz,  166  Ala. 
612,  62  South.  347,  and  Adler  v.  Martin,  179 
Ala.  97,  59  South.  597,  insists  that  the  court 
iBbonld  have  given  the  affirmative  charge  re- 
quested by  him  in  writing,  because  it  was  not 
shovrn  tliat  the  ordinance  was  in  force  at  the 
time  of  the  alleged  offense. 

[1]  There  was  no  dispute  that  the  or- 
dinance book  offered  in  evidence  was  the 
regular  ordinance  book  of  the  city  of  Tusca- 
loosa. In  fact,  this  was  admitted  by  the  ap- 
I>ellant,  and  the  ordinance,  as  stated  above, 
showed  on  its  face  that  it  was  passed,  ap- 
proved, and  published  prior  to  the  time  of 
the  offense,  and  under  the  statute  it  took 
effect  "from  and  after  its  publication."  Ck>de, 
f  1258. 

"When  things  are  ooce  proved  to  have  existed 
in  a  particular  state,  tbey  are  presumed  to  have 
continued  in  that  state  until  the  contrary  la  es- 
tablished by  evidence,  either  direct  or  presump- 
tive." Jones  on  Evidence,  g  58;  22  Am.  & 
Kng.  Ency.  Law  (2d  EdJ  1242;  Michael  v. 
State,  163  Ala.  426,  50  South.  929;  Code,  I 
1259? 

This  proof  distinguishes  this  case  from  the 
authorities  cited  and  relied  on  by  appellant 

[2]  The  evidence  showing  that  liquors  In 
unusual  quantities,  considering  the  kind  and 
nature  of  the  packages,  were  foiud  concealed 
In  appellant's  house  in  a  davenport,  an  un- 
nsaal  place  of  concealment,  in  connection 
with  the  evidence  that  he  had  made  a  sale 
at  bis  house  a  short  time  previous  to  the  com- 
mencement of  the  prosecution,  Justified  the 
submission  of  the  case  to  the  Jury.  Allison 
V.  State,  1  Ala.  App.  207,  65  South.  463; 
Splgener  v.  State,  66  South.  896 ;  Gustin  v. 
State,  10  Ala.  App.  171,  65  South.  302. 

[3]  It  is  Insisted  that  the  ordinance  is  void 
because   it   does  not  contain   au    ordaining 


clause  in  the  form  prescribed  by  section  1262 
of  the  Code.  If  this  section  of  the  Code  is 
not  merely  directory  in  so  far  as  it  prescribes 
a  form  for  the  ordaining  clause,  as  it  appears 
to  ns  to  be  (St  Louis  v.  Foster,  52  Mo.  613 ; 
People  V,  Murray,  67  Mich.  396,  24  N.  W. 
118;  2  Dillon  on  Munldpat  Corporaticms 
[6th  Ed.]  675;  28  Cya  862;  36  Cyc.  1167), 
under  the  provisions  of  section  1259  of  the 
Code,  the  book  of  ordinances,  purporting  to 
have  been  published  by  authority  of  the  city, 
and  admitted  to  be  such,  was  prima  fade 
proof  of  the  validity  of  the  ordinance,  end 
the  burden  was  on  the  defendant  to  rebut  the 
presumption  afforded  by  the  statute,  and  no 
such  proof  was  offered.  There  was  therefore 
no  error  in  refusing  the  affirmative  charge. 

[4]  On  a  charge  of  keeping  prohibited  liq- 
uors contrary  to  law  or  ordinance  of  a  city, 
evidence  of  a  sale  previous  to  the  com- 
mencement of  the  prosecution,  in  connection 
with  other  evidence  tending  to  show  the  keep- 
ing in  unusual  quantities,  is  admissible  as 
testimony  to  show  the  purposes  for  whiCb 
the  liquors  are  kept  and  to  rebut  and  over- 
come any  presumption  that  they  were  kept 
tor  private  use.    Authorities  supra. 

There  is  no  error  in  the  record,  and  the 
Judgment  of  the  county  court  is  affirmed. 

Afilnned. 

(U  Ala.  App.  604) 
LANE  V.  CITY  OF  TUSCALOOSA  (No.  674.) 
(Court  of  Appeals,  of  Alabama.    Jan.  12,  1916.) 

INTOXICATINO   LlQUOBS  <8=>236  —  OFTEN  BBS — 
BVIDENOB— SrinoiENCT. 

Evidence  held  sufficient  to  Justify  a  finding 
that  accused  was  keeping  intoxicating  liquors, 
contrary  to  an  ordinance,  as  charged. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {}  300-322 ;  Dec.  Dig.  «s> 
236.] 

Appeal  from  Tuscaloosa  County  Court ;  H. 
B.  Foster,  Judge. 

Will  Lane  was  convicted  of  violating  an 
ordinance  forbidding  keeping  or  sale  of  in- 
toxicating liquors,  and  appeals.    Affirmed. 

Wright  &  Fite,  of  Tuscaloosa,  for  appel- 
lant Brown  &  Ward,  of  Tuscaloosa,  for  ap- 
pellee. 

PELHAM,  P.  J.  The  appellant's  conten- 
tion that  the  ordinance  of  the  city  of  Tusca- 
loosa offered  in  evidence,  and  for  a  violation 
of  which  the  defendant  was  convicted,  was 
not  a  valid  ordinance  In  force  at  the  time  of 
the  commission  of  the  alleged  offense,  is  dis- 
posed of  by  what  was  said  in  the  case  of 
Charlie  Lane  v.  City  of  Tuscaloosa  (Ala. 
App.)  67  South.  778. 

There  was  no  conflict  In  the  evidence.  It 
showed  that  when  a  search  was  made  of  the 
defendant's  premises,  which  were  occupied  by 
him  as  a  home,  he  denied  having  prohibited 
beverages  of  any  kind  In  the  house.  This 
denial  was  made  to  the  searching  officers, 
who,  upon  searching  various  parts  of  the 
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bouse,  finally  discovered  a  nicely  constructed 
and  neatly  fitted  trapdoor  in  one  of  tbe 
rooms,  covered  with  a  matting.  Tbe  trapdoor 
was  Immediately  in  front  of  a  fireplace,  con- 
cealed by  a  rug  six  feet  long  by  tbree  feet 
wide,  completely  covering  it  from  view.  In 
tbe  opening  under  tbls  trapdoor  and  tbe 
space  between  tbe  floor  of  tbe  room  on  tbe 
second  story,  into  which  tbe  trapdoor  was 
fitted,  and  tbe  celling  of  tbe  room  l>eneatb  on 
tbe  first  fioor,  the  officers  discovered  33  half 
pints  of  whisky,  each  half  pint  being  in  a  sep- 
arate package.  Four  other  half  pints  of 
whisky  were  found  at  another  place  in  the 
house.  The  defendant  was  present  when  tbe 
officers  discovered  the  wlilsky,  and  they  ask- 
ed him  whose  whisky  It  was,  but  the  defend- 
ant made  no  reply  to  the  Inquiry.  This  evi- 
dence, showing  such  a  quantity  of  whisky 
adroitly  concealed  in  an  unusual  place  for 
keeping  beverages  for  private  use  in  dispens- 
ing hospitality  or  for  home  consumption,  tak- 
en In  connection  with  the  fact  that  the  pack- 
ages were  in  convenient  sizes  for  ready  de- 
livery upon  effecting  a  sale,  and  the  further 
fact  of  tbe  defendant's  denial  that  be  had 
prohibited  liquor  of  any  kind  In  the  house,  in 
the  absence  of  any  explanation,  was  sufficient 
to  justify  an  inference  that  they  were  kept  for 
an  unlawful  purpose,  and  overcome  any  pre- 
sumption to  the  contrary,  and  we  cannot  say 
that  the  evidence  in  this  case  afforded  no 
basis  for  a  finding  of  guilt  by  tbe  trial  judge, 
sitting  as  judge  and  jury,  as  is  the  contention 
of  appellant's  counsel  In  briel  See  Gustin  v. 
State,  10  Ala.  App.  171,  177,  65  South.  302; 
Lee  V.  State,  10  Ala.  App.  191,  64  South.  637. 
Affirmed. 

(12  Ala.  App.  AT) 

TAGGETT  v.  CITY  OF  TUSCALOOSA. 

(No.  787.) 

(Court  of  Appeals  of  Alabama.    Jan.  14,  lOlS.) 

1.  CannNAi.  Law  9=>371— Evidbncb  of  Oth- 
XB  Offensks— Intent. 

In  a  prosecution  for  keeping  or  selling  liq- 
uors, evidence  of  a  sale  made  by  defendant  of  a 
botue  of  beer  a  few  days  prior  to  the  time  when 
her  premises  were  searched  and  a  large  quantity 
of  botUes,  empty  and  full,  was  found,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  830-832 ;  Dec.  Dig.  €=>371.] 

2.  Cbhunai.  Law  «=3404— EvioEKOK— BoTn.E. 

In  a  prosecution  for  keeping  or  selling  liq- 
uor contrary  to  ordinance,  a  botue  of  beer  iden- 
tified as  the  one  sold  to  witness  by  defendant, 
previous  to  the  sale  for  which  prosecution  was 
had,  was  admissible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  t<  873,  891-893,  1457;  Dec. 
Dig.  <S=404.] 

3.  Intoxicatino   Ltquobs  «=»238— Oirxirsxs 
—Question  fob  Jury. 

In  a  prosecution  for  keeping  or  selling  liq- 
uor contrary  to  ordinance,  the  evidence  tending 
to  support  the  charge,  its  weight  and  sufficiency 
was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  324-330;  Dec.  Dig.  «=» 
238.] 


Appeal  from  Tuscaloosa  County  Court;  H. 
B.  Foster,  Judge. 

Alice  Taggett  was  convicted  of  violating 
an  ordinance  against  the  keeping  or  selling 
of  Intoxicating  Uquorat  and  appeals.  Af- 
firmed. 

Wright  &  Flte,  of  Tuscaloosa,  for  appe- 
lant Brown  &  Ward,  of  Tuscaloosa,  for  ap- 
pellee. 

PELHAH,  P.  J.  Tbe  points  made  against 
the  ordinance,  for  a  violation  of  wlilch  tlie 
defendant  was  tried  and  convicted,  we  have 
disposed  of  adversely  to  the  appellant's  con- 
tentions in  tbe  case  of  Charlie.  Lane  T.  City 
of  Tuscaloosa  (Ala.  App.)  67  South.  778. 

[1]  Tbe  court  properly  admitted  evidence 
of  a  sale  made  by  the  defendant  of  a  bottle 
of  beer  to  one  Crider  a  few  days  prior  to  the 
time  when  her  premises  were  searched  and 
a  large  quantity  of  beer  bottles,  empty  whis- 
ky cases,  etc.,  together  with  a  few  fnU  bot- 
tles of  beer  and  whisky,  was  found  by  the 
searching  officers.  The  court  limited  tbe  evi- 
dence of  the  sale  as  going  alone  to  show  an 
unlawful  Intent  on  the  part  of  the  defend- 
ant in  having  in  her  possession  tbe  prohibited 
liquors,  and  for  that  purpose  it  was  admissi- 
ble. AUlson  T.  State,  1  Ala.  App.  206,  55 
South.  453 ;  Rosenberg  t.  State,  6  Ala.  App. 
196,  59  South.  366. 

[2]  The  bottle  of  beer  was  Identified  as  the 
one  sold  to  the  witness  by  the  defendant, 
and  there  was  no  error  committed  in  permit- 
ting it  to  be  introduced  in  evidence.  Harris 
V.  State,  9  Ala.  App.  87,  64  South.  352;  Phil- 
lips V.  State,  156  Ala.  140,  47  South.  245. 

[3]  Tbe  tendencies  of  tbe  evidence  support- 
ed the  charge  made  against  the  defendant, 
and  its  weight  and  sufficiency,  involving  the 
question  of  her  guilt  or  innocence  was  a  mat- 
ter for  the  jury  (Tice  v.  State,  3  Ala.  App. 
164,  57  South.  606),  and  tbe  court  quite  prop- 
erly refused  the  general  charge  for  the  de- 
fendant and  submitted  tbe  case  to  tbe  Juiy. 

Affirmed. 

(U  Ala.  App.  COS) 
BROWN  V.  CITY  OF  TUSCALOOSA. 
(Na  798.) 
((3onrt  of  Appeals  of  Alabama.    Dec.  17, 1914J 

1.  CBimNAL   Law   «=»580  — Contikuamcb— 

GBOCRDS— DiSCBBTION  OF  COUBT. 

The  refusal  of  a  continuance,  asked  on  the 
^und  that  the  jury  had  heard  all  the  eridenn 
m  a  prior  prosecution  against  the  same  defend- 
ant, in  wliich  he  was  acquitted,  was  within  th* 
rule  that  such  applications  involve  matters  of 
discretion. 

(Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent  Dig.  {{  1316,  1319 ;  Dea  Dig.  «a 
589.] 

2.  Cbiuinai,  Law  «=9ll51— Review— Ducbb- 

TIONABT  MaTTBBS— GONTINUARCE. 

A  refusal  of  continuance  will  not  be  review- 
ed, save  for  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Crimina'. 
I^nw,  Cent  Dig.  U  3045-3049;  Dec.  Dig.  <=> 
1151.] 
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Appeal  from,  Tuscaloosa  County  Court; 
H.  B.  Foster,  Judge. 

Will  Brown  was  convicted  of  violating  an 
ordinance,  and  appeals.    Affirmed. 

Wri£bt  &  Flte,  of  Tuscaloosa,  for  appel- 
lant. Brown  &  Ward,  of  Tuscaloosa,  for 
appellee. 

BROWN,  J.  [1, 1]  The  only  question  pre- 
sented In  this  record,  not  considered  in  the 
case  of  Charlie  L>ane  v.  City  «f  Tuscaloosa, 
67  South.  778,  Is  the  action  of  the  trial  court 
In  refusing  to  grant  the  defendant  a  con- 
tinuance. The  matter  urged  In  support  of 
the  application  for  continuance  is  that  the 
defendant  had  been  tried  by  another  jury  for 
a  violation  of  the  prohibition  ordinance  of 
the  dty  of  Tuscaloosa,  and,  after  the  intro- 
duction of  all  the  evidence,  the  court,  at  the 
instance  of  the  defendant,  directed  a  verdict 
in  his  favor ;  that  the  evidence  in  that  case 
was  heard  by  all  the  Jurors,  from  which  a 
Jury  was  to  be  selected  to  t^  this  case. 

It  has  been  repeatedly  held  that  the  ruling 
of  the  trial  court  on  application  for  con- 
tinuance involves  a  matter  of  discretion  that 
wUI  not  be  reviewed,  unless  the  discretion 
is  shown  to  have  been  grossly  abused.  White 
▼.  State,  86  Ala.  69,  6  South.  674.  This  rec- 
ord does  not  show  such  abuse  of  discretion 
as  to  authorize  this  court  to  revise  the  ac- 
tion of  the  trial  court  in  refusing  to  grant 
the  continuance. 

The  other  questions  presented  were  dis- 
posed of  adversely  to  the  contention  of  the 
appellant  in  the  case  of  Lane  v.  City  of 
Tuscaloosa  (Ala.  App.)  67  South.  778,  and  on 
the  authority  of  that  case  the  Judgment  of 
the  county  court  is  affirmed. 

Affirmed. 


(12  AlB.  App.  IM) 

ROGERS  T.  STATE.     (No.  264.) 
(Court  of  Appeals  of  Alabama.    Feb.  2,  1915.) 

1.  iNnicmxKT    AND    Intobiiation    4t=»162— 

C01(PI.AINT— AVBNDMKRI^FOBU. 

A  defect  in  a  complaint  for  gaming,  in  that 
it  did  not  designate  one  of  the  enumerated  plac- 
es at  which  gaming  was  prohibited,  as  required 
in  such  cases  by  Code  1907,  {  6984,  was  an 
amendable  defect,  and  an  amendment  ofiFered  to 
obviate  that  objection  was  properly  allowed. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i  S24;  Dec.  Dig. 
«=»162.] 

2.  iNDiCTsranT   and    Intobmation    «s»2Q2  — 

VEBIFICATION — OtTBE. 

Where  no  objection  was  made  to  the  com- 
plaint as  amended,  on  the  ground  that  it  was 
not  reverified  by  oath,  the  court,  under  the 
curative  provision  of  Code  1907,  |  6723,  must 
treat  the  defect  as  having  been  cnred  by  the 
amendment. 

lEd.  Note.— SVmt  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  Si  640-650;  Dec. 
Dig.  <S=>202.] 

3.  Gauuio   9=»85— Coiii>i.AiNi— Suffigibncy. 

A  complaint,  charging,  substantially  as  pre- 
scribed by  Code  1907,  §  6984,  that  defendant 


within  12  months  bet  at  a  card  or  dice  game 
in  a  public  place,  resort,  or  where  spirituous, 
vinous,  or  malt  liquors  were  sold  or  given  away, 
and  a  complaint  filed  on  appeal  to  the  circuit 
court,  in  compliance  with  section  6730,  relating 
to  complaints  on  appeal  triable  de  novo,  charg- 
ing that  he  bet  at  a  card  or  dice  game  at  a 
place  where  spiritnons  liouors  were  sold,  etc, 
or  in  a  public  house,  highway,  or  some  other 
public  place  where  people  resort,  etc,  charged 
the  offense  with  such  certainty  as  to  put  de- 
fendant on  notice  of  the  accnsaticni. 

[Ed.    Note.— For   other   cases,    see    Gaming, 
Cent   Dig.   »  220-223,  228,   261,  266;    Dec. 
Dig.  «=>S6.] 
4.  Gakino    ®=>101  —  QinamoN    fob    Jtjbt— 

In  prosecution  under  Code  1907,  |  6983, 
for  betting  at  game  of  cards  or  dice  played  at 
a  public  place,  or  where  spirituous  liquors  are 
sold  or  given  away,  held,  on  the  evidence,  that 
whether  the  place  was  a  public  place  was  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  |  300;  Dec  Dig.  «s»101.] 

6.  GAJaNO  «=»72— Statutb— "HonsK  ob 
Plack  Wheek  Spirituous,  Vinous,  ob 
Malt   Liquobs  abb  Rbtaxlbd,    Sold,    ob  , 

OlVSN    A  WAT  " 

Under  such  statute  to  constitute  a  "house 
or  place  where  spirituous,  vinous,  or  malt  liq- 
uors are  retailed,  sold  or  given  away,"  it  must 
appear  that  the  business  of  retailing,  etc.,  is 
maintained  at  the  place,  and  that  there  is  some 
business  connection  between  that  business  and 
the  place  where  the  game  is  played. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  {{  168-186;  Dec.  Dig.  <S=»72.] 

6.  Ceiminai.  liAW  «=>1169— BaviEW— Habm- 
LESS  Bbbob—Evidencs— Admissibility. 
In  a  prosecution  under  such  statute,  evi- 
dence that  some  of  the  persons  engaged  in  gam- 
ing with  defendant  had  a  bottle  of  liquor  and 
gave  some  of  it  to  the  others,  and  that  these 
persons  fought,  and  that  one  of  them  was  in- 
jured, was  immaterial ;  and,  in  view  of  the  ver- 
dict fixing  the  fine  at  the  maximum  amount  its 
admission  was  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  <8=»1169.] 

Appeal  from  Circnit  Conrt,  De  Kalb  Oono* 
ty;  W.  W.  Haralson,  Judge. 

Dock  Rogers  was  convicted  of  gaming,  and 
he  appeals.    Reversed  and  remanded. 

The  original  affidavit,  omitting  formal 
charging  part,  is  that  within  12  months  be- 
fore making  this  affidavit  Dock  Rogers  bet 
at  a  game  played  with  cards  or  dice  or  some 
device  or  substitute  for  cards  or  dica  In  the 
county  court,  after  demurrers  had  been  sus- 
tained, the  court  permitted  complaint  to  be 
amended  by  inserting  In  the  affidavit  the  fol- 
lovrlng  words: 

"In  a  public  place  where  people  resort,  or 
where  spirituous,  vinous  or  malt  liquors  were 
sold  or  given  away." 

When  the  matter  reached  the  circuit  conrt 
by  appeal  the  solicitor  filed  the  following 
complaint: 

"Said  Dock  Rogers  bet  at  a  game  played  with 
cards  or  dice,  or  some  device  or  substitute  for 
cards  or  dice,  at  a  place  where  spirituous  liq- 
uors were,  at  the  time,  sold,  retailed,  or  given 
away,  or  in  a  public  house,  highway,  or  some 
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other  public  place,  or  at  an  onthonse  where  peo- 
ple resort,"  etc. 

Tbe  demurrers  raise  the  question  that  It 
does  not  sufficiently  describe  the  place  and 
does  not  sufficiently  allege  the  offense  and 
charges  no  offense.  Tbe  last  ground  was  also 
made  the  basis  for  a  motion  to  quash. 

Isbell  &  Scott,  of  Ft.  Payne,  for  appellant 
W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

BROWN,  J.  [1]  If  It  be  conceded  that  the 
original  compiaint  was  wanting  in  that  cer- 
tainty which  is  necessary  to  constitute  a 
formal  accusation  of  crime,  and  that  It  was 
demurrable  for  falling  to  designate  one  of  the 
'places  enumerated  in  the  statute  at  which 
such  games  are  prohibited,  as  required  of 
Indictments  in  such  cases  by  section  6984  of 
the  Code;  still  this  was  an  amendable  defect, 
and  the  purpose  of  tbe  amendment  offered  by 
the  solicitor  was  to  obviate  the  objection 
raised  to  the  complaint  by  the  defendant's 
demurrer,  which  had  been  sustained,  and  the 
amendment  was  properly  allowed.  Campbell 
T.  State,  150  Ala.  72,  4S  South.  743 ;  Simp- 
son T.  State,  111  Ala.  6,  20  South.  572; 
Wright  V.  State,  136  Ala.  139,  34  South.  233 ; 
Holland  T.  State,  138  Ala.  120,  85  South. 
1009.  The  better  practice  as  to  such  amend- 
ments is  to  allow  the  original  affidavit  to  be 
amended  by  adding  the  requisite  averments, 
and  require  a  reveriflcatlon  after  the  amend- 
ment is  made.  Gaudy  t.  State,  81  Ala.  70,  1 
South.  86. 

[2]  No  objection  appears  to  have  been 
made  to  the  complaint  as  amended  on  the 
ground  that  it  was  not  reverified  by  oath,  and 
under  the  curative  provisions  of  section  6723 
of  the  Code,  this  defect  must  be  treated  on 
appeal  as  having  been  cured  by  amendment. 

[3]  As  amended,  the  complaint  charged  the 
offense  substantially  as  required  by  section 
6984  of  the  Code,  and  was  not  subject  to  the 
objections  urged  against  it  by  defendant's 
motion  to  quash  and  demurrer,  both  of  which 
the  court  correctly  overruled.  Holland  v. 
State,  139  Ala.  123,  35  South.  1009. 

Likewise,  tbe  complaint  filed  by  the  solici- 
tor, on  appeal,  in  the  circuit  court  in  compli- 
ance with  the  statute  (Code,  {  6730)  charged 
tbe  offense  with  such  a  degree  of  certainty  as 
to  put  the  defendant  on  notice  of  tbe  nature 
and  cause  of  the  accusation  against  him,  and 
this  is  all  the  law  requires.  Little  v.  City 
of  Attalla,  4  Ala.  App.  291,  58  South.  049; 
Miles  T.  State,  94  Ala.  106,  11  South.  403. 

[4]  There  was  evidence  showing  and  tend- 
ing to  show  that  the  defendant  and  five  other 
persons  engaged  In  playing  a  game  with 
cards  near  Allen  Dewyer's  place,  150  yards 
from  tbe  road,  one  of  tbe  witnesses  for  the 
state  testifying: 

"We  were  playing  five-np-^we  had  10  cents 
on  the  comer — there  were  six  of  us  playing. 
The  man  that  beat  got  the  60  cents.  ♦  *  • 
I  don't  know  bow  often  we  had  played  there, 
^veral  times.  *  *  *  I  have  played  there 
lots  of  times.    I  don't  know  as  Dock  [the  de- 


fendant] was  with  VLB  every  time  we  played. 
Dock  was  there  before  this.  All  the  other  boys 
have  been  there  at  other  times  at  this  identical 
saot." 

The  defendant  did  not  deny  that  he  was  In 
the  game  on  the  occasion  testified  to  by  the 
state's  witnesses,  but  denied  that  he  had  ever 
played  cards  at  this  place  before  that  time. 
The  only  controverted  question  in  the  case 
was  whether  or  not  the  place  was  a  public 
place  within  the  meaning  of  the  statute,  and 
this,  under  the  evidence,  was  properly  sub- 
mitted to  the  Jury.  Cartiledge  v.  State,  132 
Ala.  18,  81  South.  553;  Winston  v.  State.  145 
Ala.  91,  41  South.  174;  Ferrell  v.  Opellka. 
144  Ala.  135,  39  South.  249;  Colemaii  ▼. 
State,  20  Ala.  51 ;  Tolbert  v.  State,  87  Ala. 
27,  6  South.  284. 

[6]  To  constitute  a  place  a  "house  or  place 
where  spirituous,  vinous,  or  malt  liquors  are 
retailed,  sold,  or  given  away"  within  the 
meaning  of  the  statute,  and  the  averments 
of  the  complaint  filed  by  the  solicitor  on  ap- 
peal, it  must  be  shown  that  a  business  of  re- 
tailing, selling,  or  giving  away  spirituous, 
vinous,  or  malt  liquors  la  maintained  at  the 
place,  and  that  there  is  some  business  connec- 
tion between  the  business  and  the  place  at 
which  the  game  is  played.  Phillips  t.  State. 
51  Ala.  20.  The  Isolated  fact  that  one  or 
more  of  the  parties  had  a  bottle  of  whisky 
at  the  place  and  drank  therefrom  and  gave 
to  others  in  a  social  way  does  not  constitute 
the  place  one  at  which  gaming  is  prohibited 
by  tbe  statute. 

[6]  The  trial  court  committed  reversible  er- 
ror in  allowing  the  solicitor  to  prove  that 
some  of  the  persons  who  engaged  in  tbe  game 
with  tbe  defendant  had  a  bottle  of  liquor 
and  gave  some  of  it  to  the  others,  and  also 
in  allowing  the  evidence  going  to  show  that 
these  persons  engaged  In  a  fight,  and  that 
one  of  them  was  injured.  The  defendant  was 
not  on  trial  for  being  in  any  way  connected 
with  the  unlawful  sale  or  disposition  of  liq- 
uor, or  of  being  a  party  to  an  assault  on  the 
injured  persons,  and  this  evidence  was  clear- 
ly Immaterial  to  any  issue  In  the  case.  The 
only  possible  Influence  It  could  have  exerted 
was  the  wholly  illegitimate  one  of  aggravat- 
ing the  punishment  of  the  offense  for  which 
tbe  defendant  was  on  trial.  Henson  v.  State, 
114  Ala.  25,  22  South.  127.  The  Jury  In  as- 
sessing tbe  amount  of  the  fine  fixed  it  at  the 
maximum  allowed  by  the  statute;  and.  In 
view  of  this  fact,  we  cannot  say  that  the  ad- 
mission of  this  Immaterial  evidence  was 
without  prejudice  to  the  defendant's  rights. 

If  the  place  where  the  game  was  played 
was  a  public  place,  within  the  meaning  of 
the  statute,  tbe  defendant's  Ignorance  of  this 
fact  would  not  exculpate  him;  It  was  his 
duty  to  know  that  the  place  where  he  en- 
gaged in  this  sport  was  not  one  where  tbe 
law  prohibited  it.  If  the  defendant  could  be 
allowed  to  say  that'he  did  not  know  that  the 
place  was  a  public  place,  then  one  indicted 
for  playing  tbe  game  at  a  tavern,  inn,  or 
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other  place  designated  by  the  statute  could 
plead  his  Ignorance  and  say  that  he  did  not 
know  that  the  place  waa  a  tavern  or  Inn,  etc. 
The  charge  reauested  by  the  defendant  was 
well  refused. 

For  the  error  pointed  out,  the  Judgment  of 
the  circuit  court  must  be  reversed  and  the 
cause  remanded. 

Beversed  and  remanded. 


a2  Ala.  App.  1) 

RAGSDALB  v.  STATE.    (No.  693.) 

(Court  of  Appeals  of  Alabama.    Dec.  17,  1914. 
Behearmg  Denied  Jan.  12,  1915.) 

L  CaiiaRAi.  Law  <&=»666— Appeal— Discbb- 

TIOS  OF  TbIAL  CotlRT. 

The  court's  permission  to  the  state  to  in- 
troduce the  evidence  of  a  witness  who  had  re- 
mained in  the  courtroom  after  the  witnesses  had 
been  sworn  and  put  under  the  rule  out  of  the 
hearing  of  the  court  was  a  matter  of  discretion 
as  to  which  there  was  no  abuse,  where  it  ap- 
peared that  tbe  witness  was  the  second  witness 
examined  for  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dig.  H  1549-16661^  ;  Dec.  Dig.  «=» 
665.] 

2.  CBIMII7AL   Law    «=517— 'Evidenok— Cok- 

rESSlONS— VOLUNTABY     GHARACTES. 

Where  the  circumstances  under  which  de- 
fendant's statements  In  the  nature  of  confes- 
sions on  declarations  against  interest  were 
made,  as  well  as  the  statements  themselves, 
showed  them  to  be  voluntary,  they  were  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijiw.  Cent  Dig.  §§  1146-1156;  Dec.  Dig.  <S=> 
517.] 

3.  HOiaciDK  «=>158— EVIDKNCB  — Thseatb. 

In  a  trial  for  homicide,  threats  and  incul- 
patory statements  by  defendant  shortly  before 
and  after  the  killing,  evincing  ill  will  or  ex- 
pressing a  menace  toward  deceased,  were  ad- 
missible without  any  predicate. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  IS  293-296 ;  Dec.  Dig.  «=9l58.] 

4.  CaiMiWAi-   Law    ^=3404   —    Etidezvce   — 
Clothes  Wobn  bt  Deckabed. 

A  shirt  worn  by  deceased  at  the  time  of 
the  killing  and  showing  the  perforation  of  the 
shots,  though  it  had  been  laundered  between 
that  time  and  the  trial,  was  admissible  in  evi- 
dence to  give  the  jury  the  benefit  of  seeing  the 
bullet  boles  in  illustration,  explanation,  or  con- 
tradiction of  the  other  evidence. 

[X!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {|  873,  881-893,  1457;  Dec. 
Dig.  «=>404.] 

B.  WirnKSSEB  «=>277— CRoas-ExAioNAiion— 

Scops. 

There  was  no  abuse  of  discretion  in  per- 
mitting the  state  to  cross-examine  defendant  as 
to  where  he  got  the  pistol  with  which  be  did 
the  shooting,  as  to  bow  many  cartridges  be 
bougbt  at  the  time,  and  as  to  which  pocket  he 
had  the  pistol  in,  etc. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  il  925,  979-983;  Dec.  Dig.  ®=»277.] 

6.  GBiinNAL  Law  <s=3778— Tbialt— Mibisad- 
ING  iNSTBtrcnoR. 

Defendant's  requested  charges  that  the  pre- 
sumption was  that  he  was  free  from  fault  in 
bringing  on  the  difficulty;  that  deceased  did 
not  die  from  wounds  inflicted  by  him ;  that  if 
he    killed    deceased,   there    was   a   presumption 


that  he  was  Justified;  that  there  was  a  pre- 
sumption that  if  he  killed  deceased,  it  was  a 
lawful  act;  that  tbe  act  complained  of  was  not 
done  with  malice  aforethougnt ;  and  that  there 
was  a  presumption  that  the  killing  was  not 
done  maliciously — were  misleading,  in  that  the 
jury  might  have  understood  therefrom  that  the 
presumptions  thereui  predicated  obtained  even 
after  the  evidence  had  convinced  them  to  the 
contrary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1846-1852.  1864-1857,  1960, 
1967;  Dec.  Dig.  <8=»77&] 

7.  Homicide  <S=a300  — Tbial— Iwvolvbd  In- 

BTBUCTION. 

Defendant's  requested  charge  that  the  con- 
duct of  the  deceased  at  the  time  of  the  fatal 
difficulty  might  be  looked  to,  to  determine  the 
degree  of  the  offense,  and  also  in  determining 
the  necessity  of  prompt  defensive  measures  and 
in  determining  suilt  or  innocence,  was  involved 
and  unintelligible,  since  the  offense  charged  waa 
shown  by  the  indictment,  and  since  the  part 
relating  to  his  guilt  or  innocence  tended  to 
make  the  meaning  of  the  charge  uncertain. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  Si  614,  616-620,  622-630;  Dec.  Dig. 
«g=300.] 

8.  Cbimirai,  Law   «s>811— TbiaIt-Irsisuo- 
TiONS  SiNOLiNO  Out  Evidence. 

Instructions  which  assert  that  the 'jury 
may  look  to  certain  evidence  are  properly  re- 
fused as  singling  out  certain  parts  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1787,  1969-1972;  Dec.  Dig. 
<S=»811.] 

9.  CaiMiNAL  Law  <g=3782— Tbial— ABatJMEN- 

TATIVB   InSTBUOTIONS. 

Such  instructions  are  bad  as  being  .argu- 
mentative. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  $i  1847,  1849,  1851,  1852, 
1877,  1878j  1880-1^2,  1906,  1907,  1909-1911, 
1960.   1966,   1967;   Dec.   Dig.  «=>782.] 

10.  Cbiminal    Law     «=>31  —  Dxteksks  — 

"AXIBI." 

An  "alibi"  is  a  general  traverse  of  the  ma- 
terial averment  of  tne  indictment  that  the  de- 
fendant committed  the  crime  charged  against 
him. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  36,  36^  60;  Dec.  Dig.  «s> 
31. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alibi.] 

11.  HouiciDB   «=>109— DEnENSKS— "Selt-Db- 

rENSE." 

"Self-defense"  is  a  plea  in  the  nature  of  a 
confession  and  avoidance,  and  does  not  traverse 
the  averment  of  doing  the  act  charged,  but  con- 
fesses and  seeks  to  justify  the  act  as  legal  and 
to  avoid  any  punishment  because  it  waa  done 
in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  !|  138,  139;  Dec.  Dig.  i8=>100. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second   Series,  Self-defense.] 

12.  HomciDB     «=»300— Tbial— iMBTBUonoiiB 
— SiNOLiNa  Out  Evidence. 

Defendant's  requested  charge  that  he  set 
up  self-defense,  and  that  the  burden  of  proof 
was  not  changed  by  the  undertaking  to  prove 
it,  and  that  if  from  the  evidence  on  self-defense 
tbe  jury  had  a  reasonable  doubt  as  to  guilt,  he 
should  be  acquitted,  although  they  could  not 
find  self-defense  to  have  been  proven,  was  ob- 
jectionable as  singling  out  parts  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §}  614,  616-620,  622-630 ;  Dec  Dig. 
iS=>300.] 
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13.  Cbiminal  Law  €=»T66  —  Tbiai<— Ques- 
tion or  Law — Seu-Dkfkrsk. 

A  charge,  referring  to  the  jury  the  qnestlon 
of  self-defense  and  leaving  to  their  determina- 
tion  what  constitutes  the  elements  of  self-de- 
fense, was  erroneous  as  submitting  a  question 
of  law  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1794,  17«6,  1797;  Dec.  Dig. 
<&=»766.] 

14.  Homicide   «=>300— Tbial  — Mislbadiko 
Irbtbuction. 

A  charge  was  misleading  where  It  did  not 
state  the  conditions  UQOn  which  the  state  was 
called  upon  to  prove  the  freedom  from  fault  and 
other  elements  comprehended  in  the  plea  of 
self-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §S  614.  616-620,  622-630;  Dec.  Dig. 
<8=»300.] 

IB.  CxnaNAi.  Law  «=>789— TbiaI/— Instbuo- 
TioNS— SiwoLiNO  Out  Evidknck. 

Charges  that  if  any  indiTidual  juror,  or  if 
the  whole  jury,  had  a  reasonable  doubt  arising 
out  of  the  evidence  as  to  whether  defendant  act- 
ed in  self-defense,  they  could  not  convict  were 
erroneous  as  singling  out  and  inviting  the  jury's 
attention  to  only  that  part  of  the  evidence  aa 
to  defendant  having  acted  in  self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  EHg-Ji  1846-1849,  1851, 1880,  1904- 
1922,  1960,  1967;  Dec.  Dig.  <8=>789.] 

16.  Cbimiwal  I^w  «=»789— TbiaI/— Inbtbuo- 
tions  subiottino  question  07  law. 

Such  charges  were  erroneous  as  submitting 
a  question  of  law  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;  Dec.  Dig.  <S=»789.] 

17.  Cbiminal  Law  ®=>778— TbiaI/— Instbuo- 

TIONS— BUBDEN   OF  PbOOF. 

A  charge  that  there  was  no  such  a  thing 
as  shifting  itxe  burden  of  proof  from  the  state, 
but  that  it  had  the  burden  throughout  trial, 
was  erroneous  as  calculated  to  impress  the  jury 
that  the  burden  was  not  on  defendant  to  rea- 
sonably satisfy  them  of  the  pressing  necessity 
to  take  life  under  his  plea  of  self-defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1846-1852,  1854-1857,  1960, 
1907;    Dec.  Dig.  <S=>778.] 

18.  Cbiminai.  Law  «=97d8-TBiAi/— Inbtbuo- 
TiONS— Keasonable  Doubt. 

A  charge  that  if  any  individual  juror  has  a 
reasonable  doubt  arising  out  of  the  evidence  aa 
to  whether  the  act  charged  against  defendant 
was  unlawful  or  not  they  could  not  convict 
was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  SI  1940,  7943 ;    Dec.  Dig.  ®=>798.] 

19.  Criminal  Law  <S=»763,  764  —  Instruc- 
tion s— Province  OF  Jury. 

Where  it  appeared  that  there  was  bad  feel- 
ing between  defendant  and  deceased  because  of 
ft  previous  difficulty  and  a  probability  of  a 
renewal  of  trouble  when  they  met  again,  a  re- 
guested  instruction  that  defendant  as  a  matter 
of  law,  had  the  right  to  be  where  he  was  at  the 
time  of  the  shooting  was  an  invasion  of  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1731-1748,  1752,  1768, 
1770;   Dec.  Dig.  <S=763,  764.] 

20.  Cbiminal   Law   «=»807  —  Tbial  —  Abgxj- 
mzntativb  Instruction. 

Such  charge  was  erroneous  aa  stating  no 

proposition  of  law,  and  as  being  argumentative. 

[Ed.    Note.— For   other    cases,    see    Criminal 

Law.  Cent  Dig.  S§  1805,  1969,  1960;  Dec.  Dig. 

<3=»807.] 


21.  Homicide   «s>300  —  Tblal  —  Miblxadiro 
Instbuction. 

A  requested  charge  that  the  rule  of  self- 
defense  is  that  a  person  may  and  must  act  on 
the  reasonable  appearance  of  things,  was  mi*- 
leadini;,  as  purporting  to  embody  the  entire  rale 
of  law  as  to  self-defense. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {{  614,  616-620,  622-630;  Dec.  Die. 
«s»300.] 

22.  Cbiminal  Law  «=s>830— Tbial— Instbtto- 
tionb  Pbebentbd  Togetheb— Effect. 

A  charge  presented  with  another  on  the 
same  piece  of  paper  and  refused  as  "one  chargre" 
will  be  condemned,  where  the  other  charge  was 
bad. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2012,  2017;  Dec.  Dig.  ifc=> 

23.  Homicide     «=>300— Tbial— iNBiBUcnoifa 
— Bubden   of   Proof. 

A  charge  that  the  burden  Is  on  the  state 
to  prove  that  defendant  was  not  free  from  faalt 
in  bringing  on  the  difficulty  waa  bad,  as  failing 
to  embody  the  other  elements  of  self^efense. 
[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  t{  614,  616-620,  622-630 ;  Dec.  Die- 
<S=>300.]  .  .  •• 

24.  Homicide    «=»300— Tbial— iNSTBUcnoR'a 
— Self-Defense— Belief. 

Requested  instructions  that  if  the  jary  be- 
lieved defendant  free  from  fault  in  bringing  on 
the  difficulty,  and  that  he  did  not  enter  into  the 
conflict  willingly  and  had  no  reasonable  means 
of  escape,  and  waa  apparently  in  imminent 
danger  of  life  or  great  bodily  harm,  he  might 
anticipate  his  assailant  by  shooting,  and  that  if 
the  circumstances  at  the  shooting  were  such  as 
to  convince  him  of  danger  of  life  or  limb  and 
he  was  so  convinced,  and  that  to  retreat  would 
increase  such  danger  or  from  other  reasonable 
appearances  would  do  so,  and  defendant  was  free 
from  fault  in  bringing  on  the  difficulty,  he  had 
the  right  to  stand  his  ground  and  shoot  the 
assailant,  were  erroneous,  in  omitting  to  predi- 
cate an  honest  or  bona  fide  belief  as  a  reason- 
able man,  of  imminent  danger. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {f  614,  616-620,  622-630;  Dee.  Di«. 
«=>300.] 

25.  Homicide    <S=>300— Tbiai/— Insrsucnoira 

— SiNGLiNQ  Out  Evidence. 

A  charge  that,  if  the  jury  believed  that  de- 
fendant did  not  brln^  on  the  difficulty,  and  that 
when  he  was  passing  on  the  highway  in  a 
peaceable  manner  deceased  advanced  toward 
him  and  began  a  conflict  while  he  waa  retreatini; 
and  afterwards  began  to  cut  defendant  with 
his  knife,  defendant  had  the  right  to  shoot  was 
objectionable  as  singling  out  part  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig,  SS  614,  616-620,  622-630;  Dec  Dig. 
«=»300.1 

26k  Homicide    «=»300— Tbial— Inbtbuctions 
— IncoBBECT  Statement  of  Fact. 

Such  charge,  hypothesizing  facta  not  ahown 
by  the  evidence  in  the  record,  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  614,  616-620,  622-630;  Dec.  Dig. 
€=300.] 

27.  Cbiminal  Law   «=>763,  764— TbiaIt-In- 

8tbucti0n8 — province  of  jubt. 

Snch  charge  was  erroneoos  as  invading  the 
province  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  1731-1748,  1752,  17US. 
1770;   Dec.  Dig.  «=»763,  764.] 
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28.  Homicide     «=3286— Tbiai.— Ikstbuoxxohs 
— Deadly  Wkapon— Maliob. 

Where  the  homicide  was  dearly  shown  to 
have  been  purposely  done  with  a  deadly  weapon, 
a  charge  tibat  malice  as  a  matter  of  law  was 
not  presumed  from  the  use  of  such  weapon  was 
erroneous. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i{  686-691;  Dec.  Dig.  <S=»286.] 

29.  Homicide  «s»341  —  Appeai.  —  Habmixss 
Bbbob— iRBTBucnons. 

The  refusal  of  such  charge  was  without 
injury,  where  defendant  was  convicted  of  man- 
daughter  in  the  first  degree,  in  which  malice 
was  no  ingredient  of  the  crime. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Gent.  Dig.  {  721;   Dec.  Dig.  «=3341.] 

80.  Griuinai.  Law  «=9811— Tbiai/— iRnsno- 
noRS— SiNOLino  Oitt  Etidbncb. 

Charges  that  in  considering  the  evidence 
the  jury  should  consider  the  relative  size  and 
a^ei  of  deceased  and  defendant;  that  the  law 
did  not  require  of  a  boy  19  years  of  age  the 
deliberation  and  judgment  required  of  a  mature 
man ;  that  the  jury  might  consider  that  defend- 
ant was  only  19— Singled  out  parts  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1787,  1969-1972;.  Dec  Dig. 
«8=s>811.1 

31.  CBmiNAX  Law  <s=3807— Tbial— Irstbtto- 

noNS— ABQTniENTATIVE    INSTRUCTION. 

Such  instructions  were  argumentative. 
[Eld.    Note. — For   other    cases,    see    Criminal 
Law.  Gent  Dig.  SI  1806,  1959,  1960;  Dec.  Dig. 
«=»807.] 

82.  Infants  «=5>66  —  Capaoitt  to  X3ommit 
Cbime— Pbesumption. 

There  is  no  presumption  of  law  that  a  per- 
son over  14  years  is  unable  to  comprehend  and 
appreciate  the  wrongfulness  of  his  guilty  act, 
and  the  law  draws  no  distinction  between  a 
person  19  or  20  years  and  one  30  or  32  years. 

[E2d.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  i  172;  Dec  Dig.  «=>66.] 

83.  Homicide    «=»300-Tbux— Instbttctiorb 

— Sbu-Defenbe. 

Charges  that  if  defendant  was  free  from 
fault,  it  was  immaterial,  if  he  shot  in  self-de- 
fense, what  he  said  before  or  after  the  shooting, 
and  that  the  fact  that  he  had  a  pistol  at  the 
time  of  the  shooting  did  not  deprive  him  of  the 
right  of  self-defense,  were  erroneous,  in  failing 
to  get  up  the  constituent  elements  of  self-de- 
fense; 

[E!d.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  SI  614,  616-620,  622-630;  Dec  Dig. 
«=>300.] 

84.  Homicide  «=»300  —  Tbxal  —  MiBtSADiHO 

Irbtbcctiors. 

Charges  that  the  foct  that  defendant 
threatened  deceased  would  not  deny  him  the 
right  to  invoke  the  rule  of  self-defense,  and  that 
the  fact  that  he  had  a  pistol  in  his  possession 
at  the  killing  did  not  deprive  him  of  tiiat  right, 
were  misleading. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  SS  614.  616-620,  622-630 ;  Dec  Dig. 
«=s>300.] 

85.  CnnnRAL  Law   «=3763,  764— TbiaI/— Ir- 

BTBTJCTIONS— PBOVINCE   OF   JUBT. 

Such  chaiges  invaded  the  province  <rf  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $S  1731-1748,  1752,  1768, 
1770;    Dec  Dig.  <g=>763,  764.] 


86.  Homicidb  «=>300  — Tbial  — Abgumerta- 

TIVE    iNBTBTJOnONS. 

Such  charges  were  argumentative. 
[Ed.   Note. — For    other   cases,   see  Homicide^ 
Cent  Dig.  Si  614.  616-620,  622-630;  Dec.  Dig. 
<Ss»300.] 

Appeal  from  Criminal  Court,  JefTerson 
County;  William  B.  Fort,  Judge. 

William  W.  Ragsdale  was  convicted  of 
manslaughter  in  the  first  degree,  and  he  ap- 
peals.   Affirmed. 

The  Indictment  charged  the  killing  of  James 
W.  McCauley,  by  shooting  liim  with  a  pistol, 
but  without  premeditation  or  deliberation. 
The  witness  McCauley  was  a  aecond  witness 
offered  by  the  state.  The  bill  of  exceptions 
states  that  the  rule  had  been  Invoked  by  the 
state,  and  the  witnesses  had  all  been  ezdud- 
from  the  conrtroom,  but  this  witness,  how- 
ever, remained  in  and  sat  by  counsel  for  the 
state.  He  had  not  been  sworn  until  he  was 
called  as  a  witness.  The  state's  counsel  ad- 
mitted that  they  knew  he  was  going  to  be 
used  as  a  witness,  but  denied  that  they  knew 
tie  was  in  the  room,  and  requested  that  he 
I>e  sworn  and  reused  from  the  room,  as. the 
state  needed  Iiim  on  the  examination  of  wit- 
nesses. The  witness  was  a  brother  of  de- 
ceased. Herudon,  being  introduced  as  a  wit- 
ness, testified  that  he  saw  defendant  on  the 
day  before  the  killing,  and  was  asked  if  he 
heard  defendant  say  anything  about  Mc- 
Cauley, or  what  he  was  going  to  do  to  Mc- 
Cauley, the  day  before  the  klUing.  The  wit- 
ness answered,  over  objection,  "Defendant 
said  McCauley  could  not  get  off  for  that  with 
him."  Wells,  a  witness  for  the  state,  testified 
that  a  statement  was  made  to  him  and  Mr. 
East  by  defendant  shortly  after  the  kiUlng. 
The  question  was  asked  him  if  "anything  was 
said  by  you  in  the  nature  of  a  promise,  or 
did  you  promise  him  anything,  or  offer  him 
any  reward,  or  say  it  would  be  better  for 
him  if  be  did  not  make  a  statement,  or  worse 
for  him  not  to  make  a  statement,  or  anything 
of  that  nature?"  The  witness  answered: 
"No,  sir.  I  did  not  make  any,  and  never ' 
heard  any."  The  witness  further  answered 
that  he  did  not  know  at  that  time,  and  did 
not  now  know  personally,  whether  defendant 
had  ever  been  arrested  or  whether  he  was 
in  custody.  Witness  was  then  permitted  to 
testify  that  defendant  said  that  he  went  up 
to  Mr.  McCauley  and  told  him  they  had  bet- 
ter settle  that  little  difficulty  and  McCauley 
got  to  cutting,  and  he  had  to  kill  him. 

The  following  charges  were  refused  to  de- 
fendant: 

(4)  The  presumption  is  that  defendant  was 
free  from  fiiult  in  bringing  on  the  difficulty. 

(7)  The  presumption  is  that  McCauley  did 
not  die  as  a  result  of  the  wounds  inflicted  by 
defendant 

(8)  If  yon  find  from  the  evidence  in  this  case 
that  defendant  did  kill  McCauley,  then  I  charge 
you  that  the  presumption  is  that  he  was  jus- 
tified in  doing  so. 

(9)  The  presumption  is  that  if  defendant  Ull- 
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ed  McCauIey,  his  act  in  doing  bo  was  a  lawful 
act. 

(27)  The  presamption  in  this  case  ia  that  the 
act  complained  of  was  not  done  with  malice 
aforethought. 

(29)  The  presumption  is  that  the  killing  in 
this  case  was  not  done  maliciously. 

(1(^  The  conduct  of  deceased  at  the  time  of 
the  fatal  difficulty  may  be  looked  to  by  the 
jury  to  determine  the  degree  of  the  offense 
charged,  also,  in  determining  the  necessity  of 
promptness  of  defensive  measures  on  the  part 
of  defendant,  and  his  guilt  or  innocence. 

(12)  The  defendant  sets  up  self-defense  in 
this  case,  and  the  burden  of  proof  is  not  changed 
when  he  undertakes  to  prove  it;  and  if,  by 
reason  of  the  evidence  in  relation  to  such  self- 
defense,  you  should  entertain  a  reasonable  doubt 
as  to  defendant's  guilt,  he  should  be  acquitted, 
although  you  may  not  be  able  to  find  that  Ae 
self-defense  has  been  fully  proven. 

(15)  If  any  individual  juror  has  a  reasonable 
doubt  arising  out  of  the  evidence  as  to  whether 
defendant  acted  in  self-defense  or  not,  then  you 
cannot  convict  defendant. 

(18)  Same  as  15  as  applied  to  the  whole  jury. 

(21)  There  is  no  such  thing  in  this  case  as 
shifting  the  burden  of  proof  from  the  state  to 
defendant ;  the  burden  being  on  the  state 
throughout  the  trial.' 

(23)  If  any  individual  juror  has  a  reasonable 
doubt  arising  out  of  the  evidence  in  this  case 
as  to  whether  the  act  charged  against  defendant 
were  unlawful  or  not,  then  you  cannot  convict 
Urn. 

(25)  The  court  charges  the  jnry  aa  a  matter  of 
law  that  defendant  has  a  right  to  be  where  he 
was  at  the  time  of  the  shooting  complained  of. 

(26)  The  rule  of  self-defense  in  a  case  of  this 
kind  is  that  a  person  may  and  mnst  act  on  the 
reasonable  appearance  of  things. 

(28)  The  burden  is  on  the  state  to  prove  that 
defendant  was  not  free  from  fault  in  bringing 
on  the  difficulty. 

(32)  If  the  jury  believe  from  the  evidence 
that  defendant  was  free  from  fault  in  bringing 
on  the  difficulty  and  did  not  enter  into  the 
conflict  willingly,  and  had  no  reasonable  means 
of  escape,  and  was  apparently  in  imminent 
danger  of  bis  life  or  exposed  to  prreat  bodily 
harm,  then  he  had  a  right  to  anticipate  his  as- 
sailant in  shooting. 

(36)  If  the  circumstances  at  the  time  of  the 
shooting  were  such  as  to  convince  the  defendant 
that  he  was  in  impending  danger  to  life  or  limb, 
and  defendant  was  so  convinced,  and  that  to  re- 
treat would  increase  such  danger,  or  from  the 
reasonable  appearance  of  the  condition  would 
do  so,  and  he  was  free  from  fault  in  bringing 

'  on  the  difficulty,  then  I  charge  you  that  defend- 
ant bad  the  legal  right  to  stand  his  ground, 
cease  hia  retreat,  and  shoot  his  assailant  to 
deatli. 

(35)  If  the  jnry  beUeve  from  the  evidence 
that  defendant  did  not  provoke  or  bring  on  the 
difficulty,  that  he  was  passing  along  the  high- 
way in  an  orderly  and  peaceful  manner,  and 
that  deceased  came  upon  him  in  an  insulting 
manner  and  advanced  towards  him  and  entered 
into  a  conflict  with  him  while  he  was  retreat- 
ing, and  afterwards  procured  hia  knife  and  was 
cutting  defendant  at  the  time  he  was  shot,  then 
I  charge  you  that  defendant  had  the  right  to 
shoot  deceased. 

(37)  Malice  as  a  matter  of  law  is  not  pre- 
sumed from  the  use  of  a  deadly  weapon. 

(38)  In  considering  the  evidence  in  this  case, 
it  is  your  duty  to  take  into  consideration  the 
relative  sizes  and  ages  of  deceased  and  defend- 
ant. 

(39)  The  law  does  not  require  of  a  boy  19 
years  of  age  that  delilieration,  caution,  judg- 
ment, and  forethought  that  it  requires  of  a  ma- 
ture man. 

(45)  In  trying  a  case  of  homicide  against  a 
boy  19  years  old,  the  jury  may  take  into  con- 


sideration hia  age,  together  with  the  other  evi- 
dence in  the  case. 

(42)  If  you  find  from  the  evidence  that  de- 
fendant was  free  from  fault  in  bringing  on  the 
difficulty  that  resulted  in  the  killing,  then  it  is 
immaterial,  if  Ragsdale  shot  in  self-defense, 
what  he  said  either  before  or  after  the  shooting. 

(43)  Same  in  legal  eSect  as  42. 

(44)  The  fact  that  defendant  had  a  pistol  in 
his  possession  at  the  time  of  the  killing  does 
not  deprive  him  of  the  right  of  self-defense. 

(41)  The  mere  fact,  if  it  be  a  fact,  that  de- 
fendant made  threats  as  to  deceased  dovm  at 
the  furnace  would  not  deprive  him  of  tlte  right 
to  invoke  the  protection  of  the  doctrine  of  self- 
defense. 

Estes,  Jones  &  Welch,  of  Bessemer,  for  ap- 
pellant R.  O.  BrlckeH,  Atty.  Gen.,  and  W. 
U  Martin,  Asst  Atty.  Gen.,  for  the  SUte. 

PELHAM,  P.  J.  [1]  Permitting  the  state's 
counsel  to  Introduce  the  evidence  of  the  wit- 
ness E.  T.  McCauley,  who  had  remained  in 
the  courtroom  when  It  was  shown  that  the 
witnesses  had  been  sworn  and  pnt  ander  the 
rule  out  of  the  hearing  of  the  court,  was  a 
matter  of  discretion  in  the  trial  Jndge  In 
which  no  abuse  Is  shown.  The  witness  Mc- 
Cauley wtis  the  second  witness  examined  in 
behalf  of  the  state,  and  no  error  prejudicial 
to  defendant  authorizing  a  reversal  appears 
to  have  resulted.  Certainly  no  abuse  of  dis- 
cretion is  shown,  and  that  is  the  question 
to  be  considered.  Belk  v.  State,  10  Ala.  App. 
70,  64  South.  515. 

[2]  The  surrounding  circumstances  and 
conditions  under  which  the  statements  of  the 
defendant  in  the  mature  of  confessions  or 
declarations  against  interest  were  made,  as 
well  as  the  nature  of  the  statements  them- 
selves, show  them  to  have  t>een  entirely  vol- 
untary, and  they  w^e  properly  admitted. 
Dupree  v.  State,  148  Ala.  620,  42  South.  1004; 
Love  T.  State,  124  Ala.  82,  27  South.  217; 
McKlnney  v.  State,  134  Ala.  1B4,  32  South. 
726;  Morris  t.  State,  146  Ala.  66,  41  South. 
274;  Burton  ▼.  State,  107  Ala.  108, 18  South. 
284. 

[3]  The  character  of  the  evidence  elicited 
was  In  the  nature  of  threats  and  inculpatory 
statements  made  by  the  defendant  shortly 
before  and  after  the  killing,  evincing  ill  will 
or  expressing  a  menace  towards  the  deceas- 
ed, and  these  may  be  shown  Independent  of 
a  predicate.  Shelton  v.  State,  144  Ala.  106, 
42  South.  30;  1  Mayf.  Big.  262,  263,  and 
cases  there  cited;  Ex  parte  State,  181  Ala. 
4,  61  South.  63. 

[4]  Although  the  shirts  worn  by  the  de- 
ceased at  the  time  of  the  killing  and  per- 
forated by  the  shots  had  been  laundered  be- 
tween the  time  of  the  fatal  rencounter  and 
the  tjei&l,  they  were  a  proper  subject  of  evi- 
dence after  they  had  been  properly  Identi- 
fied and  this  fact  proven,  so  that  the  Jnry 
might  have  the  benefit  of  whatever  physical 
testimony  the  articles  showing  the  buUet 
holes  afforded  In  the  way  of  Illustration,  ex- 
planation, or  contradiction  with  reference  to 
what  eyewitnesses  to  the  transaction  had  tes- 
tified.   It  has  long  been  the  rule  in  this  states 
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as  annonnced  by  ttie  Supreme  Conrt,  that 
the  clothes  the  deceased  wore  at  the  tiine  of 
the  killing  are  admissible  in  evidence,  and 
the  rale  Is  not  to  be  changed  simply  because 
the  clothes  hare  been  washed,  If  they  aftord 
other  illustratttre  evidence  aside  from  such 
marks  or  stains  as  may  have  been  removed 
In  the  cleansing  process,  such  as  bullet  holes. 
Pate  V.  State,  ICO  Ala.  10,  43  South.  343. 

[S]  There  was  no  abuse  of  the  Judicial  dis- 
cretion In  i>ermlttlng  the  state's  counsel  to 
propound  ctuestlona  to  the  defendant  on 
cross-examination  as  to  where  he  got  the 
pistol  with  which  be  did  the  shooting,  how 
many  cartridges  he  bought  at  the  time, 
which  pocket  he  had  the  pistol  in,  etc.  The 
law  allows  great  latitude  on  cross-examina- 
tion, and  Its  extent  is  largely  a  matter  of  the 
trial  court's  discretion.  Smiley  v.  Hooper, 
147  Ala.  646,  41  South.  660.  The  examina- 
tion may  extend  even  to  remote  matters  for 
the  purpose  of  testing  the  credit  to  be  ac- 
corded the  witness,  his  memory  or  accuracy. 
Amos  T.  State,  06  Ala.  120,  11  South.  424. 

Other  rulings  on  the  evidence  are  without 
prejudicial  error,  and  do  not,  we  think,  re- 
quire discussion. 

[6]  Charges  4,  7,  8,  9,  27,  and  29,  refused 
to  the  defendant,  are  erroneous  and  mislead- 
ing in  that  they  Instruct  the  }ury,-  or  might 
well  have  been  understood  by  the  jury  as  In- 
structing, that  the  presumptions  of  law 
therein  predicated  as  to  the  defendant's  In- 
nocence obtain  even  after  the  Jury  has  heard 
the  evidence  which  may  have  convinced  the 
Jnry  to  the  contrary  beyond  a  reasonable 
doubt  McEwen  v.  State,  162  Ala.  S8,  44 
South.  619. 

[7]  Charge  No.  10  Is  Involved  (Turner  v. 
State,  160  Ala.  40,  40  South.  828)  and  is  not 
an  Intelligible  statement  of  any  proposition 
of  law.  The  offense  "charged"  is  shown  by 
the  indictment,  and  the  conduct  of  the  de- 
ceased at  the  time  of  the  difficulty  could  not 
be  looked  to  for  the  purpose  of  ascertaining 
the  degree  of  the  offense  chargei,  against  the 
defendant  The  use  of  the  last  five  words  In 
this  charge  in  the  connection  in  which  they 
appear  also  tends  to  make  the  charge  of  un- 
certain meaning. 

[8,1]  Instructions  which  assert  that  the 
Jury  may  look  to  certain  evidence  are  prop- 
erly refused  as  argumentative  and  as  giving 
undue  prominence  to  certain  portions  of  the 
testimony.  Shelton  ▼.  State,  144  Ala.  106,  42 
South.  30. 

[10-12]  Charge  No.  12  is  in  the  same  lan- 
guage as  a  charge  in  Hatch's  Case,  144  Ala. 
50,  40  South.  113,  except  in  the  use  of  the 
words  "self-defense"  in  place  of  the  word 
"alibi"  as  used  in  the  charge  approved  in 
Hatch's  Case.  An  alibi  is  a  general  traverse 
of  the  material  averment  of  the  indictment 
that  the  defendant  committed  the  crime 
charged  against  him  (Albritton  v.  State,  94 
Ala.  76,  10  South.  426),  and  such  a  charge, 
while  it  might  be  held  good  as  not  singling 
out  part  of  the  evidence,  when  applied  to  a 


defense  that  Is  a  general  denial  or  traverse 
of  the  material  averment  In  the  Indictment 
that  the  defendant  did  the  act  charged,  could 
not  for  the  same  reason  and  on  the  same 
principle  be  held  good  as  applicable  to  the 
charge  In  this  case,  substituting  "self-de- 
fense" for  "alibi."  Self-defense  Is  a  plea  in 
the  nature  of  a  confession  and  avoidance, 
and  does  not  traverse  the  averment  of  doing 
the  act  charged,  but  confesses  and  seeks  to 
Justify  doing  the  act  as  legal  and  avoid  any 
evil  consequences  from  having  done  it  be- 
cause of  having  acted  in  sdf-defense. 

[13]  But  aside  from  this,  the  charge  is  bad 
In  that  it  submits  a  question  of  law  to  the 
Jnry.  It  has  long  been  held  that  a  charge  re- 
ferring to  the  Jury  the  question  of  self-de- 
fense and  leaving  to  their  determination 
what  constitutes  the  elements  of  self-defense 
is  erroneous.  Davis  v.  State,  8  Ala.  App. 
147,  62  South.  1027;  Plant  v.  State,  140  AU. 
52,  57,  37  South.  159;  Roden  v.  State,  97 
Ala-.  54,  66,  12  South.  419;  Miller  v.  State, 
107  Ala.  40,  19  South.  37;  Ollmore  v.  State, 
126  Ala.  30,  39,  28  South.  595;  Adams  v. 
State,  133  Ala.  166, 175,  81  South.  851;  Smith 
V.  State,  130  Ala.  95,  98,  30  South.  432; 
Tarver  v.  State,  9  Ala.  App.  17,  20,  64  South. 
161;  Powell  v.  State,  6  Ala.  App.  76,  82,  59 
South.  530;  Garth  v.  State,  8  Ala.  App.  23, 
26,  62  South.  383 ;  Greer  v.  State,  156  Ala. 
15,  19,  47  South.  300. 

[14]  The  charge  is  misleading,  It  seems  te 
us,  In  not  stating  the  conditions  under  which 
the  state'  is  called  upon  to  prove  freedom 
from  fault  and  certain  other  elements  com- 
prehended in  the  defendant's  plea  of  self- 
defense.  Cmmpton  v.  State,  167  Ala.  4,  62 
South.  605;  Btherldge  v.  State,  141  Ala.  29, 
37  South.  337;  Allen  v.  SUte,  148  Ala.  688, 
42  South.  1006.  We  may  also  call  attention 
to  the  fact  that,  while  not  mentioning  the 
Hatch  Case,  supra,  wherein  the  Supreme 
Court  by  a  divided  court  approved  this- 
charge,  the  Supreme  Court  In  the  late  case 
of  McClain  v.  State,  182  Ala.  67,  62  South. 
241,  has  condemned  the  identical  charge  by 
an  undivided  court  the  charge  being  desig- 
nated as  "Q"  In  the  latter  case. 

[16,16]  Charges  15  and  18  single  out  and 
invite  the  attention  of  the  Jury  to  only  that 
part  of  the  evidence  as  to  the  defendant's- 
having  acted  in  self-defense.  Each  of  these 
charges  submits  a  question  of  law  to  the 
Jury.  See  authorities  cited  in  discussion  of 
charge  12,  and  O'Rear  v.  State,  66  South.  81. 

[17]  Charge  21  was  reasonably  calculated 
to  impress  the  Jnry  with  the  belief  that  the 
court  was  Instructing  them  that  the  burden 
of  proof  was  not  on  the  defendant  to  rea- 
sonably satisfy  the  Jury  of  the  pressing  ne- 
cessity to  take  life  under  his  plea  of  self- 
defense,  and  such  la  not  the  law.  Naugher  v. 
State,  106  Ala.  26,  and  authorities  cited  in 
the  opinion  on  page  30,  17  South.  24.    . 

[18]  Charge  23  is  patently  bad. 

[19,20]  Charge  25  invades  the  province  of 
the  Jury.    As  referred  to  the  evidence,  it 
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wu  shown  that  there  was  bad  feeling  exist- 
ing between  the  defendant  and  deceased  be- 
canse  of  a  difficulty  they  had  engaged  in  the 
day  before.  There  was  also  evidence  tending 
to  show  that  there  was  a  likelihood  of  a  re- 
newal of  hostilities  when  the  parties  met 
again.  If  the  defendant,  having  armed  him- 
self since  the  first  dlfficnlty,  crossed  the 
street  where  the  fatal  rencounter  occurred 
under  these  circumstances,  knowing  that  be 
would  likely  meet  the  deceased  and  tliat 
there  would  be  a  renewal  of  the  former  diffi- 
culty, then  he  would  not,  as  a  matter  of 
law,  liave  a  right  to  go  to  the  place  where 
he  was  when  the  killing  took  pl^ce.  A  i>er- 
son  must  not  be  disregaidful  of  the  conse- 
quences of  any  wrongful  word  or  act,  and 
must  refrain  from  doing  that  which  may  eor 
courage  or  provoke  a  difficulty.  McBwen  v. 
State,  1S2  Ala.  38,  44  South.  619.  Besides, 
the  diarge  states  no  proposition  of  law  and 
Is  argumentative.  It  was  under  the  evidence 
in  this  case  a  question  for  the  jury. 

[21,22]  "The  rule  of  self-defense"  is  not, 
as  a  matter  of  law,  confined  to  the  statement 
of  that  rule  of  law  as  set  out  In  the  twenty- 
sixth  refused  diarge.  The  learned  judge, 
from  whose  opinion  appellant's  counsel  call 
to  our  attention  that  they  copied  the  charge 
(De  Arman  v.  State,  71  Ala.  391,  859),  In 
using  the  language  copied  into  the  charge 
was  (as  may  readily  be  seen  from  reading 
the  connection  in  which  it  was  used)  not  lay- 
ing down  a  general  rule,  but  was  only  apply- 
ing the  applicable  part  of  the  rule  of  self-de- 
fense to  the  particular  facts  of  the  case  then 
under  discussion.  To  be  given  in  charge  as 
embodying  the  entire  rule  of  law  appertain- 
ing to  self-defense,  it  would  have  a  decidedly 
misleading  tendency.  Besides,  the  record 
shows  that  charges  26  and  27  were  present- 
ed to  the  court  together  on  the  same  piece 
of  paper  and  refused  as  "one  charge,"  and 
we  have  heretofore  condemned  charge  27  as 
bad. 

[23]  Charge  28  la  bad  in  that  it  fails  to 
embody  the  other  elements  of  sdf -defense. 
Before  this  burden  is  placed  on  the  state,  oth- 
er elements  of  self-defense  must  be  proven 
to  the  reasonable  satisfaction  of  the  jury 
by  the  defendant  McBryde  t.  State,  166 
Ala.  44,  47  South.  802,  and  authorities  dted, 
following  a  discussion  of  charge  1  in  that 
case,  on  pages  65  and  66. 

[24]  Charges  32  and  86  omit  to  predicate 
an  honest  or  bona  fide  belief  on  the  part  of 
the  defendant,  as  a  reasonable  man,  of  immi- 
nent impending  danger.  Held  v.  State,  181 
Ala.  14,  61  South.  324.  Given  charges  24  and 
31  correctly  state  the  propositions  embodied 
In  these  charges  and  predicate  the  honest  be- 
litf  of  the  defendant 

[26-27]  Charge  35  singles  out  part  of  the 
evidence  for  the  consideration  of  the  jury 


and  instructs  the  jury  to  base  a  finding  on 
that  evidence.  It  also  incorrectly  states  tbe 
evidence,  in  that  It  states  facts  as-  a  hypotb- 
esls  for  a  finding  that  are  not  shown  by  tbe 
evidence  set  out  In  the  record  (Sims  v.  State; 
146  Ala.  109,  41  South.  413)  and  invades  tbe 
province  of  the  Jury  (Crumpton  v.  State,  16T 
Ala.  4,  52  South.  605). 

[28]  The  kilUng  in  this  case  was  shown, 
without  conflict  in  the  evidence,  to  have  been 
purposely  done  with  a  deadly  weapon,  and 
charge  No.  37  does  not  stats  a  correct  prop- 
osition of  law.  Murphy  ▼.  State,  37  Ala. 
142;  Commander  v.  SUte,  60  Ala.  1. 

[29]  Besides,  the  refusal  of  the  charge  is 
without  injury  to  the  defendant  as  the  rec- 
ord shows  the  defendant  was  convicted  of 
manslaughter  in  the  first  degree,  in  which 
express  or  implied  malice  doe>*  not  enter  as 
an  ingredient  of  the  crime.  Clai^  v.  State^ 
117  Ala.  1,  23  South.  671,  67  Am.  St  Rep. 
157. 

[39-32]  Charges  38,  89,  and  46  single  oat 
and  give  undue  prominence  to  parts  of  tbe 
evidence,  and  are  but  mere  arguments. 

There  is  no  presumption  of  law  as  to  the 
requisite  knowledge  possessed  by  a  person 
over  14  years  of  age  not  being  sufficient  to 
comprehend  and  appreciate  the  wrongfulness 
of  his  guilty  act  The  law  makes  no  less 
"requirements,"  and  draws  no  distinctions 
between  a  person  of  19  or  20  years  of  age 
and  one  of  30  or  32  years  of  age,  as  to  their 
having  tbe  requisite  guilty  knowledge  to  com- 
prehend and  appreciate  wrongdoing,  and  tbe 
consequences  of  such  an  act  Charge  39  un- 
dertook to  draw  a  distinction  ,of  law  un- 
known to  the  law. 

[33]  Charges  42,  43  and  44  are  erroneous, 
and  properly  refused  In  falling  to  set  forth 
the  constituent  elements  of  self-defense. 
GUmore  v.  State,  126  Ala.  21,  28  South.  595. 

[34]  The  facts  that  the  defendant  had  pre- 
viously made  threats  against  the  deceased 
and  had  a  pistol  in  his  possession  at  the  time 
he  killed  deceased,  when  taken  in  connection 
with  all  the  other  evidence  in  the  case^  might 
have  led  the  jury  to  the  conclusion  that  the 
defendant  was  not  acting  in  self-defense  at 
the  time  of  the  killing,  and  he  would  there- 
fore^ In  that  sense,  have  been  deprived  of 
setting  up  such  a  defense.  For  this  reason 
charges  41  and  44  are  misleading. 

[35]  They  also  Invade  the  province  of  the 
jury.  See  Hays  v.  SUte,  155  Ala.  40,  46 
South.  471 ;  Smith  v.  State,  165  Ala.  74,  61 
South.  632. 

[36]  These  charges  are  also  argumentative^ 
and  properly  refused  on  that  account 
Sweatt  V.  State,  166  Ala.  86,  47  South.  194. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  tbe  lower  court  will 
be  affirmed. 

Afilrmed. 
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(12  Ala.  App.  24S) 

MOORB  T.  STATBl     (No.  185.) 
(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

1.  WrmEBSES    €=3287  —  CBOSs-BXAiaiiATioif 
OF  State's  WiTRxas— Bedibeot  Bxaiona- 

TTON. 

Where  a  witness  for  the  state  was  cross- 
examined  extcnsiTely  as  to  his  interest  in  the 
prosecution,  the  court  properly  permitted  the 
solicitor  to  ask  him  on  redirect  examination 
whether  he  appeared  before  the  grand  jory  Tol- 
untarily,  or  in  response  to  a  suSpcena. 

[Kd.  Note.— For  other  cases,  see  Witnesses, 
(Tent  Dig.  g{  930,  1000-1002;  Dec.  Dig.  <8=> 
287.] 

2.  Criminai.  Law  «=»11705^— Habmixss  ESB- 
bob^examination  of  wltnksbeb. 

Permitting  a  witness  to  be  asked  relative 
to  his  knowledge  as  to  who  reported  the  case 
to  the  grand  jury,  without  there  bein^  any  tes- 
timony showing  that  the  witness  himself  re- 
gorted  it  or  instigated  the  prosecution,  was 
armless,  where  the  witness  returned  a  nega- 
tive answer. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3129-3135;  Dec.  Dig.  «=» 
1170%.J 

8.  Cbiminai,   Law    $=>678  —  Docdhentabt 
Evidence— Pbxuminabt   Inqxiibt. 

Objection  to  a  preliminary  inqoiry  seeking 

to  identify  a  paper  and  connect  accused  with  it 

was  properly  overruled,  though  the  testimony 

thus  developed  failed  to  connect  defendant  with 

the  paper. 
[Ed.    Note.— For   other   cases,    see    Criminal 

Iiav.  Cent  Dig.  SS  1597, 1872-1876;   Dec  Dig. 

<=»673.] 

4.  iNTOXICATIirO  LiquoBS  ^s>233— Pbobxou- 
TiON— Admissibilitt  of  Kvidenck. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  a  witness'  testimony  that,  when  he 
bought  whisky  from  defendant,  be  saw  three 
bottles  of  beer  in  defendant's  store,  was  admis- 
sible as  prima  facie  evidence,  under  the  express 
provisions  of  Acts  1909,  p.  04,  §  4,  that  defend- 
ant, who  had  no  liquor  license,  kept  liquors 
for  sale  contrary  to  law,  and  was  proper  to  be 
considered  in  connection  with  evidence  tending 
to  show  a  sale  of  whisky  to  the  witness. 

[BkL  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  gS  293-297,  298^;  Dec 
Dig.  «=>233.] 

6.  Witnesses  «=»345— CBOss-EZAiaNATiON— 

Conviction  of  "B^lony." 

Under  Code  1907,  §  4008,  providing  that, 
if  a  witness  has  been  convicted  of  a  crime  in- 
volving moral  turpitude,  this  fact  may  be  shown 
as  tending  to  impeach  the  witness'  credibility, 
it  was  error  to  exclude  a  question  inquiring  of 
a  witness  for  the  state  on  cross-examination 
whether  he  had  been  convicted  and  sent  to  the 
penitentiary:  a  crime  such  as  justifies  im- 
prisonment in  the  penitentiary  on  conviction 
being  a  "felony"  as  defined  by  section  8756,  and 
a  felony  being  a  crime  involving  moral  turpi- 
tude. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  1126-1128;    Dec  Dig.  «=>345. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Felony.] 

6.  Witnesses  ®=>48  —  Disquauficatior  — 
Conviction  of  "Cbimbn  Falsi." 

At  common  law,  a  conviction  of  any  form 
of  "crimen  falsi,"  or  "the  crime  of  falsifying, 
which  might  be  committed  either  by  writing,  aa 
by  the  forgery  of  a  will  or  some  other  instru- 
ment ;  by  words,  as  by  bearing  false  witness  or 
perjury ;  and  by  acts,  as  by  counterfeiting  or 
adulterating  public  money,  dealing  with  false 


weights  and  meaaures,  oonnterfeittng  as  well  9s 
other  fraudulent  and  deceitful  practices"— car- 
ries with  it  the  stigma  of  infamy,  and  disquali- 
fies the  convict  to  become  a  witness,  regardless 
of  whether  the  crime  was  a  felony  or  a  misde- 
meanor. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
(Tent  Dig.  |S  109-115;    I>ec  Dig.  «=>4& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  (Mmen  FalsL] 

7.  Witnesses    «=»344  —  Iiifbachiisnt-Coii- 
victioh— "mobal  tubpitudk." 

"Moral  turpitude,"  within  Code  1907,  i 
4008,  providing  that  a  witness'  conviction  of  a 
crime  involving  moral  turpitude  may  be  shown 
as  tending  to  impeach  his  credibility,  meana 
"anything  done  contrary  to  justice,  nonesty, 
principle,  or  good  morals;  an  act  of  baseness, 
vileness,  or  depravity  in  the  private  and  social 
duties  which  a  man  owes  to  nis  fellow  man  or 
to  society  in  general,  contrary  to  accepted  and 
customary  rule  of  ri^t  and  duty  between  man 
and  man"  (quoting  Words  and  Phrases,  Moral 
Turpitude). 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  1120,  1125 ;   Dec  Dig.  «=>344.] 

8.  (3BIMIRAL  Law  «=»1153— AppeaI/— Discbe- 
noNABT  Ruling — Witnesses. 

The  trial  court's  exercise  of  discretion,  in 
a  criminal  case,  in  permitting  a  witness  to  tes- 
tify who  has  not  been  placed  under  the  rule, 
will  not  be  reviewed  in  the  absence  of  gross 
abuse. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3061-3066;  Dec.  Dig.  «=» 
1153.] 

9.  W1TNK8SEB    «=>379  — Impeachment— Con- 

TBADICTOET   STATEMENTS. 

Where  a  witness  stated  on  cross-examina- 
tion that  he  testified  before  the  grand  jury  that 
he  did  not  buy  any  whisky  or  beer  from  de- 
fendant and  did  not  tell  S.  that  he  bought  beer 
from  defendant  but  that  the  grand  jury  did 
not  ask  faim  about  beer,  the  testimony  of  8. 
contradictory  thereof  in  respect  to  his  conver- 
sation with  the  witness  was  properly  admitted. 
[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  M  1209,  1220-1222, 1247-1256;  Dec 
Dig.  «=»379.] 

10.  Witnesses  4t=a876— Intebest— REBtnrAi. 

Where  accused  offered  evidence  tending  to 
show  that  a  witness  unduly  interested  himself 
in  the  prosecution,  the  witness  was  properly 
permitt«]  to  testify  that  he  did  not  pay  witneaa- 
es  and  urge  them  to  come  to  court 

[Ed,  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  1204-1206;   Dec  Dig.  «=>376.1 

11.  Intoxicatiho  Liquobs  9=>238— Pbobecu- 
TioN— Affibmative  Crabob— Evidence. 

Where,  in  a  prosecution  for  violating  the 
prohibition  law,  there  was  evidence  that  de- 
fendant, at  bis  house,  within  12  months  before 
being  indicted,  sold  liquor  to  the  state's  wit- 
ness and  received  pay  therefor,  and  that  he  had 
a  store  connected  with  his  house,  an  affirmative 
charge  requested  by  defendant  was  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  aee  Intoxicating 
Liquors,  (3ent  Dig.  iS  324-330 ;  Dec  Dig.  «=> 
238.] 

12.  Cbiminal  Law.  ®=>789— Cadtionabt  In- 
btbuctions— Refusal. 

A  requested  instruction  that  the  jury  should 
not  convict  without  a  reasonable  belief  of  de- 
fendant's guilt  although  such  belief  might  not 
be  sufficiently  strong  to  exclude  a  reasonable 
doubt  of  defendant's  Innooenca,  being  selt-con- 
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tradlct6r7  and  arirnmentatlYe,  waa  properly  re- 
fused. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Gent  Dig.  K  1846-1849,  1851,  1880, 
19(M-1&22,  1960,  1967;    Dec.  Dig.  <8=>789.] 

Appeal  from  City  Coart  of  Montgomery; 
Armstead  Brown,  Judge. 

Ova  Moore  was  convicted  of  Tlolatlng  the 
prohibition  law,  and  he  appeals.  Reversed 
and  remanded. 

See,  also,  10  Ala.  App.  179,  64  Sonth.  S20. 

L.  A.  Sanderson  and  Goodwyn  ft  Mclntyre, 
all  of  Montgomery,  for  appellant.  R.  G. 
Brlclcell,  Atty.  Gen.,  and  T.  H.  Seay,  Asst 
Atty.  Gen.,  for  the  State. 

BROWN,  J.  [1]  The  theory  advanced  by 
the  appellant  In  his  defense,  as  indicated  by 
the  examination  of  the  state's  witnesses  and 
by  some  of  the  evidence  offered  on  the  trial, 
was  that  the  prosecution  was  a  mallcioiia 
one  instigated  by  the  state's  witness  Sellers 
for  the  purpose  of  acquiring  possession  of 
defendant's  lands  adjoining  those  of  Sellers. 
On  the  cross-examination  of  the  state's  wit- 
ness Arrington,  who  is  shown  to  have  been 
one  of  Sellers'  tenants,  he  was  examined  ex- 
tensively as  to  the  interest  he  had  manifested 
In  the  prosecution  of  the  defendant,  and  his 
testimony  tended  to  refute  the  fact  that  he 
had  taken  any  unusual  interest  in  the  prose- 
cution, but  showed  that  he  had  appeared  be- 
fore the  grand  Jury  and  testified  at  the  time 
the  defendant  was  indicted.  On  redirect  ex- 
amination, the  court  allowed  the  solicitor  to 
ask  the  witness  if  he  appeared  before  the 
grand  Jury  voluntarily,  or  tf  he  appeared 
there  in  response  to  a  subpoena.  The  ques- 
tion elicited  testimony  pertinent  and  materi- 
al to  the  inquiry  as  to  what  interest,  if  any, 
the  witness  bad  manifested  in  the  prosecu- 
tion. For  this  reason,  there  waa  no  error 
in  overruling  the  defendant's  objection  to  the 
question;  and,  for  like  reasons,  there  was  no 
error  In  overruling  the  defendant's  motion 
to  exclude  the  answer. 

[2]  While,  In  view  of  the  negative  answer 
of  the  witness  to  the  question  calling  for  his 
knowledge  as  to  who  reported  this  case  to 
the  grand  Jury,  in  the  absence  of  testimony 
tending  to  show  that  the  witness  himself  re- 
ported it  or  was  connected  with  the  instiga- 
tion of  the  prosecution,  we  are  unable  to  see 
how  this  fact  could  be  material  to  any  issue 
in  the  case;  yet  the  negative  answer  of  the 
witness  to  this  inquiry  could  not  have  preju- 
diced the  defendant. 

[3]  There  is  nothing  in  the  record  to  show 
what.  If  anything,  was  on  the  paper  exhibit- 
ed to  the  witness  Arrington  by  the  solicitor; 
but,  assuming  that  this  paper  contained  mat- 
ter which,  if  it  had  t>een  admitted,  would 
have  been  prejudicial  to  the  rights  of  the  de- 
fendant, there  was  nothing  improper  in  the 
preliminary  inquiry  of  the  solicitor  seeking 
to  identify  this  paper  and  to  connect  the  de- 
fendant with  It;  and  there  was  no  error  in< 


the  ruling  of  the  court  in  allowing  this  pre- 
liminary Inquiry.  The  court  could  not  as- 
sume at  this  stage  of  the  trial  that  the  state 
would  not  be  able  to  identify  the  paper  and 
connect  the  defendant  with  the  fact  of  Its 
presence  at  witness"  door.  While  there  Is 
nothing  In  the  testimony  developed  on  the 
preliminary  inquiry  tending  to  connect  the 
defendant  with  the  paper,  yet.  In  view  of  the 
fact  that  the  contents  of  the  paper  were  not 
disclosed  to  the  Jury,  no  prejudice  could  hare 
resulted  to  the  defendant  from  this  prelim- 
inary Inquiry.  If  the  defendant  had  made  a 
motion  to  exclude  the  evidence  of  the  witness 
as  to  this  paper,  after  the  court  refused  to 
permit  the  paper  to  be  Introduced  in  evi- 
dence, it  was  clearly  the  defendant's  right  to 
have  it  excluded;  and,  if  the  motion  had 
been  made  at  this  stage  of  the  case,  it  no 
doubt  would  have  been  granted.  However, 
at  the  time  the  objections  were  made  to  the 
preliminary  questions,  and  motion  made  to 
exclude  the  answer  thereto,  it  was  not  the 
defendant's  right  to  have  such  inquiry  stoi>- 
ped. 

[4]  There  was  no  error  in  allowing  the  wit- 
ness Jerlco  to  testify  that,  about  the  time 
the  witness  Arrington  swore  that  he  bought 
whisky  from  the  defendant,  he  (Jerico)  savr 
three  bottles  of  beer  in  a  little  box  on  ice 
in  the  defendant's  store.  Tills  fact,  in  the 
absence  of  a  license  authorizing  the  defend- 
ant to  engage  In  the  liquor  business,  was 
prima  facie  evidence  that  the  defendant  was 
keeping  liquors  for  sale  contrary  to  law,  and 
was  a  fact  pertinent  to  be  considered  by  the 
Jury  in  connection  with  the  evidence  tj»rif»ng 
to  show  a  sale  of  whisky  to  Arrington.  Acts 
1909,  p.  64,  I  4;  Patterson  v.  State,  8  Ala. 
App.  422,  62  South.  1023;  Einsaul  T.  SUte,  8 
Ala.  App.  405,  62  South.  990;  Stokes  ▼. 
State,  6  Ala.  App.  169,  69  South.  310;  BeU 
v.  State,  2  Ala.  App.  224,  57  South.  154. 

[5, 6]  The  defendant  asked  the  witness 
Jerico  on  cross-examination  the  following 
question:  "State  whether  or  not  you  have 
been  convicted  in  this  court  and  sent  to  the 
penitentiary  for  a  term."  The  court  sus- 
tained an  objection  to  this  question,  and  the 
appellant  here  Insists  that  In  this  ruling  the 
court  committed  error  which  should  work  a 
reversal  of  the  judgment  Section  4008  of 
the  Code  of  1907  provides  that,  if  a  witness 
has  been  convicted  of  a  crime  involving  mor- 
al turpitude,  this  fact  may  be  shown  as  tend- 
ing to  Impeach  the  credibility  of  the  witness ; 
and  section  4009  provides  that  the  witness 
may  be  examined  touching  his  conviction  for 
crime.  Section  6756  of  the  Code  defines  the 
difference  between  felonies  and  misdemean- 
ors as  follows: 

"A  felony  witliin  the  meaning  of  this  Code, 
is  a  pnUic  offense  which  may  be  punished  by 
death,  or  by  imprisonment  in  the  penitentiary; 
all  other  public  offenses  are  called  misde- 
meanors." 
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Therefore,  If  the  witness  prevlons  to  his 
examination  had  been  convicted  of  a  crime 
which  justified  a  sentence  to  the  penitentiary 
for  a  term,  it  was  a  felony.  CUfton  v.  State, 
73  Ala.  473.  A  conylctlon  for  a  felony  at 
common  law  carried  with  it  the  stigma  of 
Infamy  and  disqualified  the  convict  to  be- 
come a  witness  or  to  serve  as  a  Juror,  and 
the  same  result  follows  the  conviction  for 
any  form  of  crimen  falsi,  such  as  "the  crime 
of  falsifying;  which  might  be  committed 
either  by  writing,  as  by  the  forgery  of  a 
will  or  other  instrument;  by  words,  as  by 
bearing  false  witness,  or  perjury;  and  by 
acts,  as  by  connterfeitlng  or  adulterating  the 
public  money,  dealing  with  false  weights  and 
measures,  counterfeiting  seals,  and  other 
fraudulent  and  deceitful  practices"  (Black's 
Law  Dictionary,  p.  300) — regardless  of 
whether  the  crime  was  a  felony  or  a  misde- 
meanor (16  Am.  &  Eag.  Ency.  Law  [2d  Ed.] 
246;  22  Cyc.  601;  Smith  v.  State,  129  Ala. 
91.  29  South.  699,  87  Am.  St  Bep.  47). 
Section  1796  of  the  Code  of  1896  provided: 
"No  objection  must  be  allowed  to  the  compe- 
tency of  the  witness  because  of  his  conviction 
for  any  crime,  except  perjury  or  subornation 
of  perjury,  but  if  he  has  been  convicted  of  oth- 
er infamous  crime,  the  objection  goes  to  his 
credibility." 

Construing  that  statute,  the  Supreme 
Court,  in  the  case  of  Smith  v.  State,  129 
Ala.  89,  29  South.  699,  87  Am.  St.  Rep.  47, 
said: 

"The  rule  of  the  common  law  was  that  per- 
sons convicted  of  treason,  felony,  and  the  cri- 
men falsi,  were  rendered  infamous  and  were 
disqualified  as  witnesses  in  civil  and  criminal 
casea  •  •  •  The  common-law  rule,  which 
prevailed  in  this  state,  was  changed  by  the  en- 
actment of  the  statute  now  embraced  in  section 
1795  of  the  Code  so  as  to  relieve  a  witness  of 
disqualification  by  reason  of  having  been  con- 
victed of  an  infamous  crime,  except  where  the 
conviction  is  for  perjury  or  subornation  of  per- 
jury ;  providing,  however,  that  the  evidence  of 
■ach  conviction  goes  to  his  credibility.  It  is 
too  clear  for  argument  that  the  words  'infa- 
mous crime'  employed  in  the  statute  ha^pe  the 
same  meaning  as  they  had  at  common  law." 

In  Gordon  v.  State,  140  Ala.  38,  36  South. 
1012,  applying  that  section,  the  court  said: 

"Manslaughter  was  a  felony  at  common  law, 
and  by  the  common  la^  a  conviction  and  sen- 
tence for  crime  belonging  to  the  class  called  in- 
famous and  comprised  u  treason,  felony,  and 
crimen .  falsi  rendered  the  convict  incompetent 
to  testify  as  a  witness." 

But  in  that  case  the  court  held  that  it 
was  not  permissible  to  offer  proof  of  a  con- 
viction for  wantSnly  or  maliciously  throwing 
into  a  railroad  train,  which  under  some  cir- 
cumstances is  a  felony  and  under  others  a 
misdemeanor,  because  it  was  not  a  common- 
law  felony  or  an  offense  within  the  descrip- 
tion crimen  falsi.  In  the  case  of  Deal  v. 
State,  136  Ala.  57,  34  South.  23,  the  Supreme 
Court,  speaking  by  Justice  Sharpe,  the  au- 
thor of  the  opinion  in  the  Gordon  Case,  held 
that  evidence  of  a  conviction  for  burning  a 
gin,  which  was  "hot  a  felony  at  common  law, 
but  was  a  felony  under  our  statute,  was  ad- 
missible to  discredit  the  witness.    8  Cyc.  986. 


The  Smith  and  Gordon  Cases  botH  cite,  as 
sustaining  their  enunciations,.  Sylvester  v. 
State,  71  Ala.  23,  and  Taylor  v.  State,  62 
Ala.  164.  In  Sylvester's  Case,  the  court 
holds: 

"At  common  law  persons  con'^cted  of  crimes 
which  render  them  infamous  were  excluded  from 
being  witnesses.  An  infamous  crime  was  re- 
garded as  comprehending  treason,  felony,  and 
crimen  falsi." 

And  in  Taylor's  Case: 

"The  rule  of  the  common  law  is  that  i>ersons 
convicted  of  treason,  felony,  and  the  crimen 
falsi  were  rendered  infamous,  and  were  dis- 
qualified as  witnesses  in  cases  civil  or  criminal. 
♦  •  •  The  meaning  of  the  term  'crimen  falsi,' 
which  was  borrowed  from  the  Roman  law,  has 
not  been  defined  with  precision.  It  is  generally 
accepted  as  embracing   all   offenses   tending   to 

Eervert  the  administration  of  justice  by  false- 
ood  or  fraud." 

The  Supreme  Court,  In  the  case  of  E^iller 
V.  State,  147  Ala.  87,  41  South.  775,  held: 

"At  common  law  the  conviction  of  a  felony 
disqualified  the  witness,  because  the  nature  of 
the  crime  and  the  punishment  rendered  the 
witness  infamous"  citing,  in  support  of  this 
proposition,  16  Am.  &  Eng.  E}ncy.  Law  (2d  Ed.) 
245,  and  Sylvester's  Case,  71  Ala.  23. 

And  in  the  same  opinion  the  court  said; 

"But,  aside  from  these  considerations,  we 
entertain  the  opinion  that  a  conviction  for  a 
felony  made  so  by  statute,  which  was  not  a 
crime  at  common  law,  may  be  shown  for  the 
purpose  of  affecting  his  credibility  as  a  witness 
nnder  section  1795  of  the  Code.  Murphy  v. 
State,  108  Ala.  10,  18  South.  557;  Taylor  v. 
State,  62  Ala.  164,  165.  This  conclusion  is  not 
opposed  to  any  of  our  cases.  There  are  doubt- 
less expressions  in  some  of  them  which  are  cal- 
culated to  mislead  upon  a  mere  cursory  reading ; 
but  a  careful  examination  of  them  will  disclose 
that  they  support,  rather  than  militate  against, 
our  conclusfona  Heir  misleading  tendencies 
grow  out  of  a  discussion  of  the  nature  of  the 
act  for  which  the  conviction  is  had,  with  re- 
spect to  whether  that  act  was  at  common  law 
or  the  nature  of  the  crimen  falsi.  Where  the 
conviction  is  for  a  felony,  the  question  of 
whether  the  act  or  offense  is  of  the  nature  of 
the  crimen  falsi  is  wholly  impertinent  and  un- 
important. That  question  can  only  arise  where 
the  conviction  is  for  a  misdemeanor,  and  only 
becomes  important  in  that  class  of  esses."  Sel- 
ler V.  State,  147  Ala.  38,  41  South.  776. 

In  short,  the  conviction  of  a  felony  car> 
rles  with  it  the  stigma  of  infamy. 
[7]  "Moral  turpitude"  is  defined: 
"Anything  done  contrary  to  justice,  honesty, 
principle,  or  good  morals;  an  act  of  baseness, 
vileness,  or  depravity  in  the  private  and  social 
duties  which  a  man  owes  to  his  fellow  man,  or 
to  society  in  general,  contrary  to  the  accepted 
and  customary  rule  of  right  and  duty  between 
man  and  man."  27  Cyc.  912 ;  5  Words  & 
Phrases,  p.  4580;  State  v.  Mason,  29  Or.  13, 
43  Pac.  651,  54  Am.  St  Rep.  772;  Gillman 
V.  State,  165  Ala.  138,  61  South.  722. 

We  have  no  doubt  that  the  conviction  of 
any  crime  that  subjects  one  to  the  stigma  of 
Infamy  and  Justifies  his  confinement  in  the 
penitentiary  as  a  punishment  for  the  offense 
and  the  protection  of  society  from  the  evil 
influences  of  his  conduct  involves  moral  tur- 
pitude within  the  meaning  of  section  4008 
of  the  Code,  and  that  proof  of  such  convic- 
tion is  admissible  to  discredit  his  testimony. 
Roden  T.  State,  3  Ala.  App.  197,  58  South.  71; 
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Roden  ▼.  State,  S  Ala.  App.  247,  69  South. 
751;  Wlngate  v.  State,  1  Ala.  App.  40,  55 
South.  953;  Murphy  r.  State,  108  Ala.  10, 
18  South.  557;  Waters  ▼.  State,  117  Ala. 
108,  22  South.  490;  Clifton  v.  State,  73  Ala. 
473;  Prior  v.  State,  99  Ala.  196,  18  South. 
68L  The  question  of  credibility,  under  all 
the  evidence,  i«  one  for  the  Jury;  but  It  is 
proper  that  they  should  be  allowed  to  con- 
sider the  fact  of  such  conviction  in  passing 
upon  the  weight  of  the  testimony.  The  court 
erred  in  sustaining  the  objection  of  the  state 
to  the  question,  and  for  this  error  the  Judg- 
ment must  be  reversed. 

[t]  The  question  of  allowing  the  state  to 
examine  a  witness  who  had  not  been  placed 
under  the  rule  was  a  matter  within  the  sound 
discretion  of  the  trial  court,  and  it  is  thor^ 
oughly  settled  by  the  decisions  of  this  court, 
and  of  the  Supreme  Court,  that  the  exercise 
of  discretion  by  the  trial  court  will  not  be 
reviewed  unless  the  record  presents  a  case 
of  gross  abuse.  No  such  abuse  is  shown  by 
the  record  in  this  case.  Johnson  v.  State, 
8  Ala.  App.  14,  62  South.  450. 

[9]  On  cross-examination  of  the  witness 
Oscar  Carroll,  he  testified  that  he  was  be- 
fore the  grand  Jury  and  there  testified  that 
he  did  not  buy  any  whisky  or  beer  from  the 
defendant,  and  that  he  did  not  tell  Mr.  Sel- 
lers, after  he  had  been  before  the  grand  Jury, 
that  be  bought  beer  from  the  defendant,  but 
that  the  grand  Jury  did  not  ask  him  about 
buying  beer.  For  the  purpose  of  impeaching 
this  witness,  the  court  allowed  the  solidtoT 
to  show  by  the  witness  Sellers  that  the  wit- 
ness Carroll  stated  to  Sellers  that  he  (Car- 
roll) had  testified  before  the  grand  Jury  that 
he  did  not  buy  any  whisky  from  the  defend- 
ant, but  that  the  grand  Jury  did  not  ask  him 
about  beer,  and  that,  if  they  had  asked  him 
about  beer,  he  would  have  told  them  that  he 
bought  beer.  This  evidence  was  clearly  ad- 
missible to  impeach  the  witness  CarroIL  It 
was  contradictory  of  the  testimony  that  he 
had  given  to  the  effect  that  he  did  not  buy 
any  beer  from  the  defendant  If  the  defend- 
ant sold  to  the  witness  Carroll  spirituous, 
vinous  or  malt  liquors  without  license  and 
contrary  to  law  as  charged  in  the  Indictment, 
he  was  guilty,  and,  if  the  defendant's  wit- 
ness made  contradictory  statements  as  to 
this  fact,  it  was  a  material  fact  upon  which 
he  could  be  impeached.  Harris  v.  State,  96 
Ala.  24,  11  South.  266. 

[10]  There  was  no  error  in  allowing  the 
witness  Sellers  to  testify  that  he  had  not 
attempted  to  go  around  and  pay  the  wit- 
nesses and  drum  them  up  to  come  to  court 
This  evidence  was  In  rebuttal  of  the  evidence 
offered  by  the  defendant  tending  to  show  that 
the  witness  Sellers  had  unduly  interested 
himself  in  fostering  the  prosecution. 

[11]  There  was  evidence  tending  to  show 
that  the  defendant,  within  12  months  before 
the   finding  of  the   indictment,   sold   to  the 


state's  witness  Sol  Arrlngton  2%  pints  of 
liquor,  for  which  Arrlngton  paid  him  35 
cents  each;  that  the  defendant  had  a  store 
connected  with  his  house ;  and  that  he  bought 
the  whisky  from  the  defendant  at  his  house. 
There  was  also  evidence  showing  that  the 
defendant  kept  beer  on  lee  in  his  store.  This 
proof  made  the  defendant's  guilt  or  innocence 
a  Jury  question.  The  affirmative  charge  re- 
quested by  the  defendant  was  properly  refus- 
ed. Patterson  v.  State,  8  Ala.  App.  422.  62 
South.  1023;  Kinsaul  v.  State,  8  Ala.  App. 
405,  62  South.  990;  Stokes  v.  State,  6  Ala. 
App.  159,  59  South.  310;  BeU  v.  State.  2 
Ala.  App.  224,  57  South.  164. 

[12]  It  requires  no  argument  to  demon- 
strate that  the  other  written  charge  requested 
by  the  defendant  was  properly  refused,  l^ils 
charge  merely  asserts  that  the  Jury  should 
not  convict  the  defendant  without  a  reason- 
able belief  of  his  guilt  although  such  reasmi- 
able  belief  might  not  be  sufficiently  strong 
to  exclude  a  reasonable  doubt  of  defendant's 
innocence.  Besides  being  seU-contradlct(Hry, 
this  charge  is  argumentative. 

For  the  error  above  pointed  out,  the  Judg- 
ment of  the  city  court  must  be  reversed,  and 
the  cause  remanded. 

Reversed  and  remanded. 


(12  Ala.  App.  148) 
BENJAMIN  V.  STATE.     (No.  184.) 

(Court  of  Appeals  of  Alabama.    Jan.  12,  1915i.) 

1.  CsiinivAi.  Law  €=s>417 — Evidencb— Dkcla- 

BATIORB   MaDK   OUT  OF   DkFSNOANT'B    PUS- 

BNCE. 

In  a  prosecution  for  larceny,  testimony  of 
the  state's  witness  that  some  one  liad  told  him 
over  the  phone  that  defendant  one  of  his  por- 
ters, was  down  there  with  goods  wliich  the 
speaker  was  sure  had  been  stolen,  and  was  try- 
ing \f>  dispose  of  them,  not  made  in  the  de- 
fendant's presence,  was  inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  950-967;  Dec  Dig.  «=> 
417.]  • 

2.  CauaNAi,    Law    ®=3ll69— H  ABin.FiSa    E:k- 
Bos— Aduission  of  Evidence. 

In  such  case,  the  action  of  the  court  in 
excluding  such  evidence  cured  the  error  In  its 
admission. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  «8=»1169.] 

3.  Cbiminai.  Law   $=»401— Secondast   Bvi- 
OENCE — Identity— Price  Tag. 

In  a  prosecution  for  larceny  of  goods,  in- 
cluding a  lady's  dress,  from  which,  when  found, 
the  ticket  bearing  the  price  mark  (f3S)  bad 
been  removed,  evidence  that  after  defendant's 
arrest  there  dropped  from  his  clothes  a  ticket 
like  that  which  had  been  on  the  dress  beaiing 
the  price  mark  (fSS),  permitted  parol  evidence 
that  the  ticket  found  on  defendant  looked  like 
the  one  missing  from  the  dress;  such  ticket 
being  a  matter  of  description  and  identity  and 
susceptible  of  parol  proof,  and  not  a  document 
itself  the  best  evidence  of  its  contents  and  ex- 
cluding parol  evidence  until  ita  loss  had  been 
shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  884;   Dec.  Dig.  <S=>401.] 
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4.  Cbivin^l  Law  «=3745— PEOoi^AFriMtA- 

TITK   ChABOK. 

In  a.  prosecntloii  for  larceny,  where  there 
was  evidence  which  if  believed  by  the  jury  was 
sufficient  in  its  inferences  to  overcome  prima 
facte  the  presumptios  of  innocence,  the  general 
affirmative  charge  lor  defendant  was  properly 
refused. 

[IM.  Note.— For  other  cases,  see  Criminal 
liaw.  Cent  Dig.  i  1718;    Dec  Dig.  «=5>745.] 

•6.  CBimiTAi.    Law     <S=s>789— Ihstbuotioh*- 
Reasonablb  DonBT. 

In  such  prosecution,  defendant's  requested 
charge  that  the  jury  could  not  convict  without 
*  reasonable  belief  of  his  guilt,  and  that  even 
such  belief  might  not  be  sufficiently  strong  to 
exclude  a  reasonable  doubt  to  the  contrary,  was 
properly  refused. 

[£d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967;   Dec  Dig.  «=>789.] 

Appeal  from  City  Court  of  Montgomery; 
Armstead  Brown,  Judge. 

Clem  Benjamin  was  conTicted  of  grand 
larceny,  and  he  appeals.    Affirmed. 

The  facts  suffidently  appear.  The  follow- 
ing Is  charge  9: 

The  jury  should  not  conTict  defendant  with- 
out a  reasonable  belief  of  his  guilt,  and  even 
such  reasonable  belief  might  not  be  sufficiently 
strong  to  exclude  a  reasonable  doubt  to  the  con- 
trary. 

Lw  A.  Sanderson,  of  Montgomery,  for  ap- 
pellant R.  C,  Brickell,  Atty.  Gen.,  and  T.  H. 
Sea.y,  Asst  Atty.  Oen.,  for  the  State. 

THOMAS,  J.  Defendant  was  convicted  of 
grand  larceny,  and  on  appeal  hia  counsel 
urge  that  the  lower  court  committed  error 
In  the  admission  of  evidence.  In  two  par> 
tlculara,  and  In  refusing  written  charges  9 
and  12. 

[1]  Clearly,  the  court  was,  as  Is  first  In- 
sisted, In  error  In  permitting  the  state's  wit- 
ness Sims  to  testify  that  some  one  told  him 
(witness)  over  the  phone  that: 

"There  is  one  of  your  porters  [defendant]  down 
here  with  goods.  I  am  sure  he  has  stolen  them 
and  trying  to  dispose  of  them.  If  I  turn  the 
negro  up,  will  yon  pay  us  for  it?" 

The  court  was  probably  led  Into  the  error 
at  admitting  this  evidence  upon  the  assump- 
tion that  the  person  talking  was  a  police 
officer,  and  that  the  defendant  had  been  ar- 
rested and  was  within  the  presence  and  hear- 
ing of  the  officer  at  the  time  the  latter  was 
so  talking  over  the  phone  and  therein  charg- 
ing defendant  with  crime.  There  was  some 
basis  for  such  an  Inference  at  the  time  the 
message  was  let  In,  evidently  misleading  al- 
so the  defendant's  counsel,  which  we  Judge 
from  the  fact  that  one  of  the  objections  In- 
terposed to  It  by  him  was  "that  It  was  a 
declaration  made  by  a  third  party  In  the 
presence  of  defendant" 

[2]  Later,  It  developed  that  defendant  was 
not  present ;  and  thereupon  the  court  on  mo- 
tion of  defendant's  counsel  excluded  and 
ruled  out  from  the  consideration  of  the  Jury 


this  telephone  message,  and  thereby  cared 
the  error  of  admitting  It. 

[3]  It  appears  that  the  defendant  was  a 
porter  in  the  store  from  which  the  goods 
were  stolen,  and  that,  among  the  articles 
taken,  was  a  lady's  dress,  which  was  found, 
on  the  day  the  defendant  was  arrested,  con- 
cealed behind  the  store,  and  that,  when 
found,  the  ticket  bearing  the  price  mark 
($35),  which  had  formerly  been  on  the  dress, 
had  been  removed  from  it;  and  one  of  the 
state's  witnesses  was  permitted  to  testify, 
over  defendant's  objection,  that  after  de- 
fendant was  arrested,  and  while  he  was  be- 
ing carried  to  Jail,  there  dropped  from  his 
clothes  a  ticket  like  that  that  had  been  on 
the  dress,  bearing  the  price  mark  $35. 

The  insistence  here  of  defendant's  counsel, 
which  Is  predicated  upon  his  objection  in  the 
lower  court  raising  that  point.  Is  that  the 
ticket  Itself  was  the  best  evidence  of  Its  con- 
tents, and  that  secondary  evidence  of  sudi 
contents  was  not  admissible  until  loss  of  the 
ticket  had  been  shown.  This  is  undoubtedly 
the  rule  with  respect  to  documents;  but 
counsel  overlook  the  fact  that  there  are  cer- 
tain writings  and  Inscriptions  which  cannot 
be  properly  classed  as  documents,  and  to 
which  the  rule  Is  not  applicable,  but  which 
the  law  regards  simply  as  matters  of  de- 
scription and  Identity  and  as  susceptible, 
primarily,  of  parol  proof.  Among  writings 
that  have  been  held  to  be  of  this  class  are  a 
direction  on  a  parcel,  words  written  on  the 
tag  of  a  valise,  labels  attached  to  Jugs  or 
decanters,  and  indicating  their  contents,  etc : 
and  we  are  clear  in  the  opinion,  and  so  hold, 
that  the  ticket  here  In  question  properly 
falls  within  such  class,  and  consequently 
that  the  court  did  not  err  In  admitting  parol 
evidence  to  the  effect  that  the  ticket  found 
on  the  prisoner  looked  like  the  one  that 
was  missing  from  the  dress  and  that  each 
bore  the  price  mark  $35.  17  Cyc.  483,  and 
cases  there  cited;  Hester  t.  State,  103  Ala. 
83,  15  South.  857;  1  Mayf.  Dig.  322,  {  8, 
and  page  336,  i  27;  MltcheU  v.  State,  94  Ala. 
68,  10  South.  618;  Splyey  v.  State,  26  Ala. 
90;  Watson  v.  State,  03  Ala.  19;  Duffle  v. 
Phillips,  31  Ala.  671;  Johnson  v.  Cunning- 
ham, 1  Ala.  249. 

[4,  5]  As  there  was  evidence,  which,  tf  be- 
lieved by  the  Jury,  was  sufficient  In  Its  In- 
ferences to  overcome  prima  facie  the  pre- 
sumption of  Innocence,  the  court  did  not  err 
In  refusing  charge  12,  which  was  the  general 
affirmative  charge  requested  by  defendant 
Jones  V.  State,  90  Ala.  628,  8  South.  883,  24 
Am.  St  Rep.  850.  Nor  did  the  court  commit 
error  in  refusing  written  charge  9.  Gns 
Moore  v.  State  (Ala.  App.)  67  South.  789. 

We  have  discussed  only  the  errors  urged, 
but  have  examined  the  entire  record.  As  we 
find  no  error,  the  Judgment  appealed  from 
Is  affirmed. 

Affirmed. 
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02  Ala.  App.  64S) 

AMERICAN  TRUST  &  SAVINGS  BANK  t. 
O'BARR.     (No.  281.) 

(Court  of  Appeals  of  Alabama.    Not.  10,  1914. 
On  Rehearing,  Jan.  21,  1916.) 

1.  Gabkishmknt  «=>13— Pbopebtt  Subject— 
Pbopebtt  Recoverable  bt  Debtob. 

Plaintiff  cannot  garnish  any  fund  or  prop- 
erty that  the  defendant  debtor  could  not  recover 
in  an  action  ex  contractu  against  the  garnishee, 
except  that  plaintiff  can  so  reach  such  proper- 
ty in  the  hands  of  the  garnishee  when  it  has 
been  fraudulently  assigned  or'  conveyed  by  the 
defendant  debtor  to  a  third  person,  although, 
on  account  of  such  assignment,  the  debtor  him- 
self could  not  recover  it  of  the  garnishee. 

[Ed.  Note.— B'or  other  cases,  gee  Garnishment, 
Ont.  Dig.  S§  21-24;   Dec.  Dig-  «»13.1 

2.  Gabnisiiment  ®=951— Absionment  bt  Debt- 
or—Action  Against  Garnishee  —  Sput- 
TiNO  Cause  or  Action. 

Where  defendant  debtor's  assignment  of 
funds  in  the  hands  of  a  named  garnishee  was 
not  entirely  fraudulent  and  void,  the  plaintiff's 
remedy  was  to  garnishee  the  assignee,  as  to  the 
excess  coming  into  its  bands,  before  payment 
thereof  to  the  defendant  debtor,  for  to  allow 
a  judgment  for  plaintiff  against  the  garnishee 
for  a  part  of  the  sum  assigned  and  a  judgment 
for  the  assignee  for  another  part  would  be  to 
split  one  cause  of  action  into  several. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  S§  74,  97-101;    Dec.  Dig.  <8=>51.] 

3.  Assignments    iS=>12—VALiDiTr— Wages. 

Acta  1911,  p.  370,  declaring  all  assignments 
of  future  wages  or  salaries  void,  does  not  in- 
clude a  contractor's  assignment  of  the  con- 
tract price  for  building  railroads  to  become 
due  in  the  future. 

[EA,  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  {  20;   Dec.  Dig.  «S912.] 

4.  Assignments  €=986— Recobd. 

■Such  assignment  was  valid  as  against  the 
assignor's  creditor  without  record,  since  the  reg- 
istration statutes  have  no  applicability  thereto. 
[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent  Dig.  {}  162-154 ;   Dec.  Dig.  <ds»86.] 

6.  Assignments  ®=»41— Validity— St atdtes. 
Code  li)07,  §  4287,  declares  all  assigaments 
of  goods  or  things  in  action,  "made  in  trust  for 
the  use  of  the  person  making  the  same,"  void 
against  existing  and  subsequent  creditors,  and 
section  4293  provides  that  all  assignments  of 
any  real  or  personal  estate  "made  with  intent 
to  hinder,  delay,  or  defraud  creditors"  shall  be 
void.  Defendant  debtor  had  funds  in  the  hands 
of  a  named  garnishee  arising  from  the  amounts 
due  under  a  contract  between  defendant  and  the 
garnishee  for  construction  work,  but,  before  he 
had  become  indebted  to  plaintiff,  assigned  to 
claimant  all  sums  due  and  payable  under  the 
contract,  and  the  garnishee,  assenting  thereto, 
at  time  of  process  held  a  surplus  over  the 
amounts  which  the  assignment  was  made  to  se- 
cure and  more  than  sufficient  to  pay  the  debt. 
Eeld  that,  in  the  absence  of  fraud  or  insolvency, 
the  mere  fact  that  the  assignment  did  not  ex- 
press that  it  was  given  as  security  did  not  make 
it  void  in  toto,  but  only  to  the  extent  of  the 
benefit  reserved  to  the  assignor,  the  excess  over 
the  amount  necessary  to  pay  the  debt  secured 
by  the   assignment. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §§  76,  77 ;   Dec.  Dig.  «=>41.] 

6.  Gabnishment     <g=>31  — Assignment     by 

Debtor — Garnishment  Against  Assignee. 

In  such  case  the  plaintiff  might  garnishee 


such  excess  in  the  hands  of  the  assignee,  but 
not  against  the  named  garnishee. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  H  74,  97-101 ;    Dec.  Dig.  «=361.] 

Brown,  J.,  dissenting.      , 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; J.  E.  Blackwood,  Judge. 

Action  by  G.  E.  O'Barr  against  one  Tam^, 
tbe  Mitchell  Mountain  Coal  &  Iron  Company, 
garnishee,  American  Trust  &  Savings  Bank, 
assignee,  claimant  Judgment  for  plaintiff 
and  claimant  appeals.  Reversed  and  re- 
manded. 

Max  J.  Winkler  and  Victor  H.  Smith,  botli 
of  Birmingham,  for  appellant  M.  M.  Smltb, 
of  Pell  City,  for  appellee. 

THOMAS,  J.  The  appellee,  O'Barr,  com- 
menced suit  by  original  attachment  against 
one  Turner,  in  aid  of  which  a  writ  of  gar- 
nishment was  then  sued  out  and  served  upon 
the  Mitchell  Mountain  Coal  &  Iron  Company, 
as  garnishee,  who  filed  answer  admitting  an 
Indebtedness  of  $2,705.99,  but  suggesting  the 
appellant  the  American  Trust  &  Savings 
Bank,  as  claimant  The  latter,  having  been 
brought  in  by  citation,  propounded  Its  claim 
to  the  fund,  which  was  predicated  upon  an 
assignment  to  It  of  the  same  by  the  defend- 
ant In  attachment  Turner.  The  plaintUI 
(appellee)  contested  the  claim  on  the  ground 
that  the  assignment  was  fraudulent  and  Yold 
as  to  him;  and,  from  a  judgment  In  plaln- 
tlfTs  favor,  the  claimant  appeals,  assigning, 
among  other  alleged  errors,  the  action  of  tbe 
court  In  giving  the  general  a£Snnatlve  cbarge 
for  plaintiff. 

The  evidence,  without  dispute,  dlscloeed 
the  following  facts:  The  defendant  Turner, 
became  indebted  to  the  plaintiff  In  April. 
1913,  In  the  sum  of  $76.36,  for  the  recovery 
of  which  the  suit  was  brought  on  June  21, 
1913.  The  fund  ($2,705.99)  In  the  hands  Of 
the  garnishee  at  the  time  of  the  service  of 
the  garnishment  was  the  balance  due  under  a 
contract  between  defendant,  Turner  and  the 
garnishee,  executed  on  August  19,  1912, 
whereby  Turner,  for  a  stipulated  price,  pay- 
able as  the  work  progressed,  was  to  construct 
five  mQes  of  raUroad  for  the  garnishee,  fur- 
nishing all  necessary  labor  and  materiaL 
The  road  had  been  completed  at  the  time  of 
the  service  of  tbe  garnishment  Shortly 
after  the  making  of  this  contract  between  the 
defendant  Turner  and  the  garnishee,  and 
long  before  said  Turner  became  Indebted  to 
the  plaintiff,  he  (Turner)  on  August  26, 1912. 
for  a  recited  consideration  of  "one  dollar  and 
other  valuable  and  sufficient  considerations 
In  hand  paid,"  transferred  and  assigned  In 
writing  to  the  American  Trust  te  Savings 
Bank  (the  claimant  here)  all  sums  then  due  or 
that  might  thereafter  become  due  and  payable 
to  him  under  said  contract  with  garnishee. 
The  garnishee  was  notified  of  the  assign- 
ment and  had  assented  to  the  same  and  had 
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made  many  payments  nnder  the  contract  to 
the  assignee  long  before  the  Issuance  and 
service  of  the  gamlsbment  writ  TbiB  trans- 
ier  and  assignment  was  absolute  In  form; 
bnt  It  appears  from  the  evidence^  without 
-dispute,  that  It  was  In  reality  given  merely 
as  security  for  an  advance  of  money  ($800) 
then  made  by  said  t>ank  to  said  Turner,  and 
for  such  future  advances  as  it  might  there- 
after make  him — all  of  which,  at  the  time  of 
the  service  of  the  garnishment,  aggregated 
-something  over  $12,000.  It  appears,  how- 
«ver,  that  the  sum  ($2,705.99)  In  the  hands  of 
the  garnishee  at  the  time  of  the  service  of 
the  writ,  when  added  to  what  the  garnishee 
has  already  paid  the  claimant  under  the  as- 
signment, will  more  than  repay  (by  $135)  the 
claimant  for  all  advances  made  by  It  to  de- 
fendant Turner. 

[1]  While  this  excess  Is  fully  adequate  to- 
more  than  pay  the  debt  ($76.36)  for  which 
plaintiff  brought  his  suit  agalpst  defendant 
Tamer,  yet  It  cannot  be  reached  under  a 
writ  of  garnishment  against  the  garnishee 
here,  unless  the  said  assignment  by  said  Turn- 
er to  the  claimant  bank  Is  fraudulent  and 
void  in  toto  as  agalpst  the  plaintiff,  for  it 
is  a  general  rule  of  law  that  the  plaintiff 
cannot  reach  and  subject  to  the  payment  of 
his  debt  by  process  of  garnishment  any  funds, 
property,  or  demands  that  the  defendant 
debtor  could  not  recover  in  an  action  (ex 
contractu)  against  the  garnishee;  the  rule 
being  subject,  however,  to  'an  exception, 
which  is,  that  the  plaintiff  can  so  reach  such 
assets  in  the  hands  of  the  garnishee  when 
they  have  been  fraudulently  assigned  or  con- 
veyed by  the  defendant  debtor  to  a  third 
I)er8on,  although,  on  account  of  such  assign- 
ment, the  debtor  himself  could  not  recover 
them  of  the  garnishee.  Alexander  v.  Pol- 
lock, 72  Ala.  137 ;  Cunningham  v.  Baker,  104 
Ala.  168,  16  South.  68,  63  Am.  St  Rep.  27; 
^  Mayf.  Dig.  892. 

[2]  If,  therefore,  the  assignment  in  the 
present  case  is  not  fraudulent  and  void  in 
toto  as  against  the  plaintiff,  then,  although 
the  amount  assigned  is  in  excess  of  what  is 
sufficient  to  fully  pay  the  debt  due  tiie  as- 
signee (claimant  here),  the  plaintiff's  remedy 
is  to '  garnishee  the  assignee  and  thereby 
reach  the  excess  sum  that  wUl  come  into  its 
bands,  as  a  result  of  the  assignment,  before 
such  excess  is  paid  over  to  the  defendant 
(Henderson  v.  Ala.  Gold  Life  Ins.  Co.,  72 
Ala.  32),  for,  if  the  assignment  is  not  so  en- 
tirely fraudulent  and  void,  then  to  sustain 
the  present  garnishment  would  be  to  permit 
the  plaintiff  to  obtain  a  judgment  against 
the  garnishee  here  for  a  part  of  the  sum  as- 
signed, which  would  result  in  the  splitting 
up  of  a  single  cause  of  action  against  the 
garnishee,  who  before  the  garnishment  had, 
by  accepting  and  assenting  to  the  assign- 
ment, bound  Itself  to  pay  the  whole  fund  to 
the  assignee.  Hence,  to  hold  that  the  plain- 
tiff may  recover  a  part  and  the  assignee  a 
part  would  be  to  hold  that  one  cause  of  ac- 


tion may  be  split  Into  several.  Kansas  (3ity. 
M.  &  B.  R.  Ca  ▼.  Robertson,  109  AU.  298, 
19  South.  432,  and  cases  cited. 

[3]  The  fund  assigned  was  not  as  insist- 
ed by  plaintiff's  counsel,  wages  or  salary 
within  the  contemplation  of  Gen.  Acts  1911, 
p.  370,  declaring  void  all  assignments  of  wa- 
ges or  salaries  to  be  earned  in  the  future; 
but  was,  as  seen,  the  contract  price  for  buUd- 
Ing  five  miles  of  railroad  and  was  to  become 
due  in  the  future  under  an  existing  contract 
as  described,  and  as  such  had  the  character 
of  assignability.  Payne  v.  Mobile,  4  Ala.  333, 
37  Am.  Dec.  744;  Wellborn  v.  Buck,  114  Ala. 
279,  21  South.  786;  Harrison  v.  L.  A  N.  B. 
R.  Co.,  120  Ala.  42,  23  South.  790. 

[4]  Nor  was  it  necessary,  as  insisted,  to 
the  validity  as  against  plaintiff  of  such  as- 
signment that  it  be  recorded,  since  our  reg- 
istration statutes  have  no  applicability  to 
such  an  assignment  Rowland  &  Co.  t. 
Plummer,  50  Ala.  182. 

There  is  no  evidence  whatever  tending  to 
show  or  to  afford  any  Inference  that  there 
was  any  actual  fraud  or  mala  fides  in  the 
transaction  between  defendant  and  claim- 
ant ;  hence,  the  only  question  in  the  case  is 
as  to  whether  or  not  there  was  any  construc- 
tive or  legal  fraud  that  would  vitiate  the  as- 
signment Section  4287  of  the  Code  declares 
that: 

"All  deeds  of  gift,  all  conveyances,  transfers, 
and  assignments,  verbal  or  written,  of  goods, 
chattels,  or  things  in  action,  made  in  trust  for 
the  use  of  the  person  making  the  same,  are  void 
against  creditors  existing  and  subsequent  of 
such  person." 

In  the  construction  of  this  section  our  Su- 
preme Court  have  said  incidentally  that  an 
assignment  absolute  In  form  of  a  chose  In  ac- 
tion, when  intended  merely  as  security  for 
a  debt  is,  without  more,  void  as  against  the 
creditors  <rf  the  assignor,  because  (quoting 
the  language  of  the  court)  "there  is  a  reserva- 
tion of  a  benefit  to  the  transferror,  a  trust 
for  his  use"  (Trultt  v.  Crook,  129  Ala.  379, 
30  South.  618) ;  but  the  court  did  not  declare 
to  what  extent  such  an  assignment  in  such 
a  case  is  void,  whether  in  toto  or  only  to 
the  extent  of  the  benefit  reserved  to  the  as- 
signor, hence  we  are  not  in  conflict  with 
that  opinion,  but  in  entire  harmony  with  the 
terms  of  the  statute,  when  we  hold  that  in 
the  absence  of  actual  fraud — ^whlch,  If  it  ex- 
isted, would,  of  course,  taint  and  vitiate  the 
entire  transaction — such  an  assignment  Is 
void  only  to  the  extent  of  the  benefit  reserv- 
ed to  the  assignor,  the  fund  that  under  the 
assignment  is  to  be  held  by  the  assignee  in 
trust  for  the  use  of  the  assignor,  which  is 
the  excess  over  and  above  the  amount  neces- 
sary to  pay  the  debt  secured  by  the  assign- 
ment Hayes  v.  Westcott  91  Ala.  143,  8 
South.  337,  11  L.  B.  A.  488,  24  Am.  St  Rep. 
875 ;  Bank  v.  Kennedy,  91  Ala.  470,  8  South. 
652 ;  Ruse  v.  Rromberg,  88  Ala.  619,  7  South. 
384 ;   Caldwell  v.  King,  76  Ala.  149. 

This  excess  may,  of  course,  at  any  time  be- 
fore it  has  been  paid  to  the  assignor  debtor 
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by  the  assignee  In  discharge  of  the  trust,  be 
reached  by  any  creditor  ofl  tiie  assignor, 
whether  his  debt  existed  at  tbe  time  of  the 
assignment  or  was  created  subsequently 
thereto,  because  such  excess  is  and  remains 
tbe  property  of  the  debtor,  though  held  by 
another  under  an  assignment  in  trust  for 
the  debtor's  use.  The  law  (Code,  |  4287)  de- 
clares such  trust  void,  denying  to  the  debtor 
the  right  to  lock  up  for  Ills  own  use,  by  a 
trust,  pr<^)erty  which  otherwise  would  be 
liable  for  his  present  debts,  whether  such 
debts  were  existing  at  tlie  time  or  arose  sub- 
sequent to  the  creation  of  tbe  trust  Code, 
I  4287;  Sandlin  ▼.  Robblns,  62  Ala.  477. 
Such  a  trust,  or  any  other  trust  created  by 
the  debtor  for  his  own  use  or  benefit  is,  un- 
der that  statute,  void  at  the  option  of  such 
creditors,  existing  or  subsequent.  Irrespective 
of  whether  the  debtor  was  or  is  insolvent, 
and  regardless  of  whether  or  not  there  was 
any  fraudulent  intent  on  his  part  or  on  the 
I»art  of  the  assignee.  Soden  A  Ca  t.  Norton, 
128  Ala.  138,  29  South.  637. 

But  that  statute  (Code,  8  4287)  in  and  of 
Itself  operates,  according  to  its  plain  terms 
as  we  interpret  them,  no  further  than  upon 
the  trust,  declaring,  as  seen,  that: 

"All  deeds  of  gift,  all  conveyances,  transfers, 
and  assignments  •  •  •  mdde  in  trast  for 
the  use  of  the  person  making  the  same,  are  void 
[as]  against  [bis]  creditors,  existing  and  subse- 
quent" 

Therefore,  if  the  conveyance  or  assign- 
ment made  by  the  debtor  has,  as  here,  other 
functions  than  to  create  a  trust  for  tiie  use 
of  tbe  debtor,  then,  so  far  as  the  statute  cited 
1b  concerned,  the-  conveyance  or  assignment 
will  be  upheld  to  tbe  extent  of  its  valid  func- 
tions, and  vitiated  or.  destroyed  at  the  in- 
stance of  the  assignor's  creditors  only  to  the 
extent  of  tbe  trust  thereby  created  for  his 
use  or  benefit  unless,  of  course,  tbe  two  fea- 
tures are  so  intimately  interwoven,  which  is 
not  the  case  here,  as  not  to  be  separable  in 
tbeir  operation  and  effect;  but  which  is  the 
case  where  a  debtor  by  a  conveyance,  abso- 
lute in  form  but  intended  merely  as  security 
for  a  debt  transfers  tils  entire  stock  of  goodis 
to  a  creditor  and  is  permitted  to  remain  in 
possession  and  sell  the  property  in  the  ordi- 
nary course  of  trade  for  his  own  benefit  In 
such  latter  case,  the  statute  cited  (Code,  { 
4287)  vitiates  tbe  entire  transactioa  regard- 
lees  of  tbe  solvency  or  insolvency  of  the  debt- 
or and  regardless  of  fraudulent  intent  vel 
non,  and  makes  all  of  the  goods  subject  to 
the  demands  of  both  existing  and  subsequent 
creditors,  because  the  trust  for  the  debtor's 
use  extends  to  every  part  and  parcel  of  the 
goods  and  in  every  true  sense  they  are  his 
prc^ierty.  O'Neil  v.  Birmingham  Brewing 
Co.,  101  Ala.  383,  13  South.  676. 

Tbe  last  cited  case  (O'Neil  v.  Birmingham 
Brewing  Oo.)  is  one  of  the  only  three  cases 
cited  in  the  case  of  Tmltt  v.  Crook,  supra, 
in  support  of  the  general  declaration  there 


made  that  under  section  4287  of  the  C!ode,  an 
assignment  absolute  in  form  of  a  chose  in 
action,  when  intended  only  as  security  for  a 
debt  was,  without  more,  void.  The  differ- 
ence between  the  two  cases  is  too  obvioos  to 
require  further  discussion. 

The  other  two  cases  cited  in  Truitt  ▼. 
Crook  are  those  of  Bryant  v.  Hall,  21  Ala. 
264,  and  Steiner  v.  Scholze,  U4  Ala.  88,  21 
South.  428.  Each  of  these  cases  held — tlie 
latter  only  as  dicta — ^tbat  such  an  assign- 
ment is  void  In  toto;  but  tbe  principle  upon 
which  those  cases  proceeded  was  not  that  as 
declared  in  section  4287,  but  was  that  as  de- 
clared In  that  other  common-law  doctrine 
wlilch  is  embodied  in  another  section  of  tlie 
Code  (section  4293),  which  provides  that: 

"All  conveyances,  or  assignments  in  writing. 
or  otherwise,  of  any  estate  *  •  •  in  teal  or 
personal  property  [which  has  been  held  to  in- 
clude chose6  in  action — Hall  v.  Ala.  Term.  Co., 
143  Ala.  464,  39  South.  285,  2  L.  B.  A.  (N.  S.) 
130,  6  Ann.  Cas.  3G3],  and  every  charge  upon 
tbe  same,  made  with  intent  to  hinder,  delay,  or 
defraud  creditors,    •    •    •    are  void." 

Under  this  section,  where  tbe  assignor  la 
Insolvent  or  embarrassed  at  the  time  ot  the 
assignment  and  the  assignee  has  knowledge 
of  the  fact  or  of  facts  tliat  would  put  him  on 
inquiry,  an  assignment  absolute  in  form,  but 
intended  merely  as  a  security  for  a  debt,  la, 
like  a  deed  made  under  such  circumstances 
as  security  for  a  debt  entirely  and  absolute- 
ly void  as  against  creditors,  and  this  irre- 
spective of  whether  the  assignor  and  as- 
signee intended  or  not  to  "hinder,  delay,  or 
defraud"  the  creditors  of  the  assignor,  be- 
cause the  necessary  effect  of  the  transaction 
was  to  do  so,  and  the  law,  therefore,  concla- 
sively  presumes  in  such  case  that  tbe  partiea 
must  have  intended  and  did  intend  what  tbey 
must  and  should  have  known  would  be  the 
inevitable  consequences  of  their  act  the 
"hindering,  delaying,  or  defrauding"  of  such 
creditors,  in  that  by  tlie  form  of  tbe  paper 
the  assignor  and  assignee  bad  concealed  from 
such  creditors  assets  l)elonglng  to  the  as- 
signor debtor  which  were  liable  to  the  satia- 
facUon  of  their  debts  and  which  otherwise 
could  have  been  reached,  bad  concealed  by 
the  assignment  absolute  in  form,  the  fact  of 
the  assignor's  equity  In  the  property,  hia 
right  to  the  excess  of  Its  value  over  and 
above  the  amount  of  it  required  to  i>ay  the 
debt  secured,  which  if  the  assignment  had  on 
its  face  expressed  its  true  character,  would 
have  been  disclosed  to  the  creditors,  and 
could  have  been  reached  and  subjected  to 
their  debts. 

[6]  The  invalidity  of  the  assignment  as  an 
entirety  rests,  therefore,  not  upon  section 
4287  of  the  Code,  nor  upon  tbe  fact  that  by 
the  assignment  a  benefit  was  reserved  to  the 
assignor,  but  upon  section  4293  of  the  Code, 
and  upon  the  fact  that  by  the  form  of  the  aa- 
signment  the  fact  of  the  reservation  of  sacL 
benefit   was   concealed — secretly   reserved — 
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natnraUy  resnltlng  in  the  hiding  oot  and 
locking  up  from  the  creditors  of  that  much 
of  the  assets  of  the  debtor  which  would  have 
been  otherwise,  had  the  assignment,  like  a 
mortgage,  revealed  its  trae  character,  that 
It  was  merely  given  as  a  security  for  a  debt 
The  evil  Intent  to  "hinder,  delay,  or  defraud," 
whether  actual  or  only  Imputed,  taints  the 
whole  transaction  and  vitiates  the  assign- 
ment entirely.  The  cases  of  Bryant  v.  Hall 
and  Steiner  ▼.  Scbolze,  supra,  did  not  fully 
express  these  principles,  but  we  think  them 
tlie  true  basis  of  those  decisions.  Sims  v. 
Gaines,  64  Ala.  892 ;  Birmingham  Dry  Goods 
Uo.  V.  Roden.  110  Ala.  616,  18  South.  135,  55 
Am.  St.  Rep.  86 ;  Pugh  &  Stone  v.  Harwell  & 
Clark,  108  Ala.  494,  18  South.  536. 

In  the  present  case  it  does  not  appear  that 
the  assignor  was  at  the  time  of  the  making 
of  the  assignment,  before,  or  afterwards  in- 
solvent or  in  embarrassed  circumstances,  or, 
if  he  Iiad  been  or  was  or  is,  that  the  as- 
signee had  any  knowledge  of  it  or  was  in 
possession  of  any  facts  that  would  Impose  on 
it  the  duty  of  inquiring,  hence,  a  material 
element  of  the  facts  upon  the  existence  of 
which  the  law  would  impute  an  intent  to 
*%inder,  delay,  or  defraud"  is  wanting.  This 
being  true,  will  the  law  then  vitiate  the 
whole  transaction  at  the  instance  of  a  snbse- 
qaent  creditor  merely  because  the  assign- 
ment failed  to  express  its  real  character, 
that  is,  that  it  was  given  merely  as  a  securi- 
ty, when  there  was  no  actual  intent  to  hin- 
der, delay,  or  defraud  and  when  there  exists 
no  insolvency  or  falling  condition  of  the  as- 
signor known  to  the  assignee,  or  other  facts, 
from  which  the  law  would  conclusively  Infer 
such  an  intent,  and  when  the  only  benefit 
reserved  to  the  assignor  is  one  that  could 
have  been  lawfully  reserved,  if  the  assign- 
ment had  expressed  it  rather  than  have  left 
it  to  verbal  understanding,  and  when  this 
benefit  can  as  easily  be  separated  from  the 
balance  of  the  fond  assigned  as  It  could  have 
been  if  the  assignment  had  expressed  its  real 
character?  In  aach  a  case,  will  the  law  go 
farther  than  to  say  that  the  assignment  ab- 
solute in  form  is  void  only  to  the  extent  of 
the  benefit  reserved  to  the  debtor,  and  permit 
the  creditors  to  reach  this  benefit,  thereby 
making  the  assignment  operate  .according  to 
its  real  purpose  rather  than  destroying  it 
entirely  and  visiting  harsh  consequences  for 
an  act  innocently  done,  and  which  has  not  in 
fact  occasioned  any  harm  to  the  complaining 
creditor,  whose  debt  was  created  subsequent 
to  the  assignment? 

If  the  case  of  Tmitt  ▼.  Crook,  supra,  be 
construed  as  meaning  to  bold  that  every  as- 
signment, absolute  in  form,  of  a  <Ao8e  in 
action,  when  given  as  security  for  a  debt, 
is  void  In  toto  merely  because  of  the  benefit 
reserved  to  the  assignor  and  irrespective  of 
any  question  of  fraud  vel  non,  then,  unless 
tbat  case  should  be  overniled,  oar  banks 


must  change  their  methods  of  doing  busi- 
ness, and,  instead  of  following  the  common 
practice  of  having  a  borrower  indorse  ne- 
gotiable paper  and  other  securities  which 
are  put  up  as  collateral  for  a  loan,  have 
him  sign  a  transfer  or  assignment,  express- 
ing in  due  and  ancient  form  the  fact  that 
they  are  indorsed  or  otherwise  transferred 
merely  as  security,  otherwise  the  indorse- 
ment or  transfer  could  be  vitiated  at  any 
time  at  the  instance  of  any  creditor,  exist- 
ing or  subsequent.  O'Neil  v.  Birmingham 
Brewing  Ca,  101  Ala.  383,  13  South.  676. 

We  do  not,  as  said,  understand  the  court 
as  intending  to  go  that  far,  but  only  as  in- 
tending to  hold  that  in  the  absence  of  actual 
fraud  the  assignment  is  void  to  the  extent 
only  of  the  benefit  reserved,  provided  such 
benefit  is,  as  here,  of  a  nature  separable; 
and  if  it  is  not,  or  if  there  is  actual  fraud 
in  the  transaction — actual  evU  intent,  or  an 
act  to  which  the  law  necessarily  imputes 
such  intent,  instances  of  both  of  which  we 
have  pointed  out — then  the  assignment  is 
void  in  toto.  Hayes  v.  Westcott,  91  Ala.  143, 
8  South.  837,  U  li.  R.  A.  488,  24  Am.  St  Rep. 
875;  Bank  ▼.  Kennedy,  91  Ala.  470,  8  Soutli. 
652 ;  Rase  v.  Bromberg,  88  Ala.  619,  7  Soath. 
384;    Caldwell  v.  King,  76  Ala.  149. 

We  must  admit  that  the  subject  is  invested 
with  much  confusion  and  no  little  difficulty, 
due  in  part  to  its  character,  due  in  part  to 
many  loose  and  inapt  and  confilcting  expres- 
sions in  oor  opinions  in  dealing  with  it, 
which  we  could  not  hope,  and  will  not  at- 
tempt, to  harmonize  and  reconcile,  and  due  in 
further  part  to  a  failure  on  the  part  of  some 
of  the  Judges,  in  dealing  with  it  in  their  opin- 
ions, to  keep  in  mind  in  many  instances  the 
diflTerence  in  the  purpose  and  in  the  field  of 
operation  of  the  two  sections  of  the  Code  we 
have  discussed.  Sometimes  the  invalidity  of 
a  conveyance  or  assignment  is  ascribed  to 
one  section  when,  it  seems  to  us,  it  should 
have  been  ascribed  to  another,  and  vice  ver- 
sa, and  sometimes  it  Is  ascribed  to  one  sec- 
tion when,  it  seems  to  us,  both  have  oiwrated 
conjunctively  to  produce  the  result 

[>]  However  this  be,  we  shall  hold,  until 
clearer  light  is  afforded  us,  tbat  our  Su- 
preme Court  in  the  case  of  Trultt  v.  Crook, 
supra,  meant  otherwise,  that  an  assignment, 
as  that  here,  under  facts  as  those  here,  is 
void  only  to  the  extent  of  the  benefit  reserv- 
ed to  the  assignor  (authorities  last  dted), 
and  that  this  benefit  is  to  be  reached  by  gar- 
nishment against  the  assignee  and  not  against 
the  garnishee,  who,  before  the  garnishment, 
had  assented  to  the  assignment  and  bound 
itself  to  pay  the  whole  fund  to  the  assignee. 
Henderson  v.  Gold  Life  Ins.  Co.,  72  Ala.  32 ; 
Kansas  City,  M.  &  B.  R.  R.  Co.  v.  Robertson, 
109  Ala.  298,  19  South.  432. 

It  follows  that  the  trial  court  erred  in  giv- 
ing the  affirmative  charge  for  plaintiff  and 
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In  refaatng  It  to  tbe  claimant    The  Judg- 
ment is  therefore  reversed. 
Beversed  and  remanded. 

On  Rehearing. 
PER  CURIAM.    Rehearing  denied. 

BROWN,  J.  (dissenting).  The  transfer  of 
the  chose  in  action  from  Turner,  the  defend- 
ant, to  the  American  Trust  &  Savings  Banic 
is  absolute  In  form  on  a  recited  consideration 
of  "one  dollar  and  other  valuable  and  suffi- 
cient consideration  in  hand  paid."  The  evi- 
dence shows  without  dispute  that  the  sole 
purpose  of  the  transfer  was  to  secure  an  in- 
debtedness due  from  Tnrner  to  the  bank, 
and  for  which  the  bank  held  his  obligation, 
that  the  effect  of  the  transfer  was  not  to 
satisfy  the  indebtedness  of  Turner,  but  to 
secure  an>  existing  indebtedness  and  to  se- 
cure any  future  advances  In  money  that  the 
bank  might  make  to  Turner.  This  brings 
the  transfer  within  the  very  letter  of  section 
4287  of  the  Code,  which  provides: 

"All  deeds  of  gift,  all  conveyances,  trans- 
fen,  and  assignments,  verbal  or  written,  of 
goods,  chattels  or  things  In  action,  made  in  trust 
tor  the  use  of  the  person  making  the  same,  are 
void  against  creditors  existing  or  subsequent,  of 
such  person."  Trultt  v.  Crook,  129  Ala.  377, 
30  South.  618:  Sandlin  v.  Bobbins.  62  Ala. 
477;  Taylor  v.  Dwyer,  181  Ala.  01,  32  South. 
609;  Boden  &  Co.  v.  Norton  &  Co.,  128  Ala. 
129,  29  South.  637 ;  Birmingham  Dry  Goods  Co. 
V.  Roden  &  Co.,  110  Ala.  616,  18  South.  135, 
65  Am.  St.  Rep.  36. 

The  transfer  is  void  without  reference  to 
any  fraudulent  intent.  Hill  ▼.  Rutledge,  S3 
Ala.  162,  4  South.  136;  Sims  v.  Gaines,  64 
Ala.  392;  Bryant  v.  Young,  Hall,  et  al.,  21 
Ala.  264.  The  purpose  of  the  statute  Is  to 
compel  such  transfers  to  express  the  truth 
and  to  avoid  secret  trusts;  and  while  no 
doubt  a  legal  transfer  can  be  made  which 
expresses  on  its  face  a  purpose  to  operate 
as  a  mere  secnrlty  for  a  debt,  and  would  be 
valid,  yet,  when  it  goes  further  and  purports 
to  be  an  absolute  transfer  when  in  fact  It  is 
not.  It  is  brought  within  the  Influence  of  the 
statute,  and  is  absolutely  void  as  to  credi- 
tors of  the  transferror,  and  as  between  the 
plaintiur,  who  Is  a  creditor,  although  he  be- 
came such  subsequent  to  the  date  of  the 
transfer,  the  defendant  (Tnrner),  and  tbe 
Mitchell  Mountain  Coal  &  Iron  Company 
(the  garnishee)  the  Mitchell  Mountain  Coal  & 
Iron  Company  was  the  debtor  of  Turner,  and 
the  funds  In  its  hands  were  subject  to  the 
writ  of  garnishment  of  the  plaintiff.  As  be- 
tween Turner  and  the  bank,  of  course,  the 
transfer  was  valid  and  binding,  where  the 
right  of  creditors  is  not  involved,  and  the 
bank  would  be  entitled  to  collect  from  the 
Mitchell  Mountain  Coal  &  Iron  Company  all 
tbe  indebtedness  over  and  above  an  amount 
sufficient  to  satisfy  the  plaintiff's  demand 
and  the  costs  which  he  recovered. 


In  my  opinion,  the  ruling  of  tbe  drcolt 
court,  which  is  in  accordance  with  the  views 
above  expressed,  was  correct,  and  the  Judg- 
ment of  that  court  should  have  been  affirmed. 


(12  Ala.  App.  Si3) 
WRIGHT  V.  STATa    (No.  696.) 
(Court  of  Appeals  of  Alabama.    Dec.  16.  1914. 
Rehearing  Denied  Jan.  12,  191S.) 

1.  CsimNAL  Law  ®=>1192— Jubisdiction  ov 

OOCBT  —  CONTINDANCK    UKXIL    SUOOESDIBia 

Tbru  or  CouKT. 

Where,  on  appeal  by  accosed  from  a  oonvic- 
tlon,  the  sentence  of  the  trial  court  was  annul- 
led and  the  cause  remanded  with  directions  to 
the  trial  court  to  resentence  accused,  the  pro- 
ceedings remained  undetermined  in  the  trial 
court,  and  when  it  adjourned  for  the  term,  aft- 
er receiving  the  mandate,  the  case  was  contin- 
ued by  operation  of  law  to  the  next  term,  at 
which  time  the  court  could  resentence  accused 
In  accordance  with  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  8231-3240,  3243;  Dec.  Dig. 
<S=»1192.] 

2.  CbIUINAI,  Law   «=:1014— AFPXAIr-ORDKBS 

Under  Code  1907,  |  6244,  authorizing  any 
person  convicted  of  a  cnminal  offense  to  appeal 
from  "the  judgment  of  conviction  to  the  Su- 
preme Court,"  no  appeal  lies  from  a  sentence 
to  hard  labor  pronounced  by  the  trial  ooart  in 
pursuance  of  a  mandate  of  the  Court  of  Ap- 
peals on  appeal  by  accused  from  a  judgment  ot 
conviction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2671 ;  Dec  Dig.  €=>1014.] 

Appeal  from  Law  and  Equity  Ck>urt,  Walk- 
er  Ckmnty ;  T.  L.  Sowell,  Judge. 

Alf  Wright  was  convicted  of  crime  and, 
from  a  sentence  to  hard  labor  pronounced  by 
the  trial  court  in  pursiuince  to  a  mandate  of 
the  Court  of  Appeals,  he  appeals.    Dismissed. 

See,  also,  9  Ala.  App.  79,  64  South.  173. 

Finch  &  Pennington,  of  Jasper,  for  appe- 
lant. R.  C.  Brlckell,  Atty.  Gen.,  and  W.  !<. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  appellant  was  indicted 
at  the  spring  term,  1913,  of  the  Walker  coun- 
ty law  and  equity  court  for  a  violation  of 
the  prohibition  law,  and  on  the  7th  of  Jnlj 
thereafter  was  convicted  of  that  offense,  and 
a  fine  of  $60  assessed  against  him.  Falling 
to  pay  the  fine  or  to  confess  Judgment  there- 
for, he  was  sentenced  to  hard  labor  for  a  pe- 
riod of  20  days  to  pay  the  fine,  and,  as  an 
additional  punishment  for  the  offense,  to 
hard  labor  for  the  county  at  tbe  rate  at  76 
cents  per  day  for  the  payment  of  the  ooete; 
but  the  Judgment  of  the  court  did  not  ascer- 
tain the  number  of  days  the  defendant  was 
required  to  serve  for  the  payment  of  costs. 
From  that  judgment  and  sentence,  he  prose- 
cuted an  appeal  to  this  court,  and  on  the  IStb 
day  of  December,  1913,  the  judgment  was  la 
all  things  affirmed,  except  as  to  the  sentence 
to  hard  labor  for  the  payment  of  costs;  that 
part  of  the  sentence  being  reversed  and  an- 
nulled, and  the  cause  remanded,  with  dlreo- 
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tions  to  the  trial  court  to  have  tbe  defend- 
ant brought  Into  court  In  order  that  a  prop- 
er sentence  might  be  pronounced  against 
him  for  the  payment  of  the  costs.  Wright  v. 
State,  9  Ala.  App.  79,  64  South.  173. 

(1]  The  certiflcate  embodying  the  mandate 
of  this  court  was  Issued  on  the  20th  of  De- 
cember, 1913,  and  was  received  and  filed  by 
the  clerk  of  the  trial  court  on  the  24th  day 
of  December,  during  the  same  term  of  that 
court  at  which  the  Judgment  of  convlctlou 
was  rradered.  The  next  term  of  the  law  and 
equity  court  began  on  the  1st  day  of  January, 
1914,  and  on  the  5th  of  January,  1914,  the 
defendant  was  brought  Into  open  court  and  a 
sentence  pronounced  against  him,  in  accord- 
ance with  the  mandate  of  this  court  There 
la  in  the  record  what  purports  to  be  a  bill  of 
exceptions,  showing  that  the  ground  urged 
by  the  defendant  why  he  should  not  be  resen- 
tenced was  that  the  law  and  equity  court, 
having  adjourned  for  the  term  at  which  the 
Judgment  of  conviction  was  rendered,  had  no 
power  at  a  subsequent  term  to  impose  the 
sentence  In  accordance  with  the  mandate  of 
this  court,  citing,  in  support  of  this  conten- 
tion, In  re  Newton,  94  Ala.  432,  10  South. 
549. 

We  are  not  unmindful  of  the  general  rule 
that  a  court  is  without  power  to  alter,  vary, 
or  annul  Its  final  Judgments  or  decrees  after 
the  close  of  the  term  at  which  rendered,  ex- 
cept for  the  correction  of  clerical  misprisions 
or  amendments,  the  etldepce  of  which  the 
record  affords.  Sweeney  v.  Trltsch,  151  Ala- 
242,  44  South.  184.  This  rule,  however,  has 
no  application  when  the  continuity  of  the 
proceedings  is  maintained  by  an  appeal  reg- 
ularly taken  from  such  final  Judgment  re- 
sulting in  the  annulment  of  such  final  Judg- 
ment In  any  respect,  and  a  remandment  of 
tbe  cause  by  the  appellate  court  for  further 
proceedings  In  accordance  with  the  mandate 
of  the  appellate  court.  State  ex  rel.  Attor- 
ney General  v.  Gunter,  66  South.  844. 

When  an  appeal  is  taken  from  a  Judgment 
of  a  nisi  prius  court,  It  is  the  duty  of  the 
clerk  of  the  trial  conrt  to  retain  the  case 
on  the  docket,  and  If  this  Is  not  done,  in  the 
event  the  case  is  remanded  for  further  pro- 
ceedings in  the  trial  court.  It  Is  the  duty  of 
tbe  clerk  of  the  trial  court  to  redocket  the 
case,  and  when  the  court  adjourns  for  the 
term.  If  a  special  order  of  continuance  Is  not 
entered  in  that  case,  the  continuity  of  the  pro- 
ceedings is  preserved  by  a  general  order  of 
continuance,  which  it  is  the  duty  of  the  nisi 
prius  court  to  make.  The  record  in  this  case 
does  not  purport  to  set  out  all  the  proceed- 
ings of  the  trial  court,  and  In  the  absence  of 
a  positive  showing  in  the  record  that  tbe 
clerk  of  the  trial  court  failed  to  perform  his 
duty,  this  court  would  Indulge  tbe  presump- 
tion that  he  did  (Jones  on  Evidence,  |  45), 
but  It  is  not  necessary  to  the  validity  of  the 
proceedings  in  this  case  that  this  presump- 
tion be  Indulged.    By  the  appeal  and  the  re- 


versal of  the  sentence  of  the  trial  court  at 
the  instance  of  the  defendant  and  the  re- 
mandment of  the  cause  for  proper  sentence, 
the  proceedings  were  still  In  fieri,  and  when 
the  law  and  equity  court  adjourned  for  the 
term,  the  case  was  continued  by  operation  of 
law  until  the  next  succeeding  term.  4  Ency. 
PI.  A  Pr.  830;  Greer  v.  McGehee,  3  Port  398; 
Elx  parte  Driver,  61  Ala.  41;  Ex  parte  Ow- 
ens, 52  Ala.  473;  Clemens  v.  Judson,  Minor, 
395.  This  distinguishes  the  case  from  the 
case  of  Ex  parte  Newton,  supra,  relied  upon 
by  the  appellant  In  that  case,  the  trial 
court  rendered  a  Judgment  on  tbe  verdict  of 
the  Jury,  adjudging  tbe  defendant  guilty  and 
assessing  the  fine  fixed  by  the  verdict  as  a 
punishment  for  the  offense,  without  Imposing 
the  alternative  sentence  to  hard  labor  in  de- 
fault of  payment  of  the  fine  aild  costs,  and, 
immediately  after  the  rendition  of  that  Judg- 
m^it,  the  defendant  took  an  appeal  there- 
from to  the  Supreme  Court,  and  entered  into 
a  bond  with  surety  for  her  appearance  to 
abide  the  Judgment  of  tbe  Supreme  Conrt 
The  Judgment  of  the  trial  court  was  affirmed 
in  the  Supreme  Court,  and  thereby  the  Judg- 
ment of  the  trial  court  was  merged  into  the 
Judgment  of  affirmance.  There  being  no  re- 
mandment as  in  this  case,  that  was  an  end 
to  tbe  proceeding,  and  the  trial  court  In  .that 
case  had  no  authority  at  a  subsequent  term 
to  Impose  tbe  alternative  sentence  to  hard 
labor  in  default  of  payment  of  the  fine.  We 
hold,  therefore,  that  the  law  and  equity  court 
had  authority,  and  it  was  its  duty,  to  Imimse 
a  sentence  in  accordance  with  the  mandate 
of  this  court  State  ex  rel.  Attorney  General 
V.  Gunter. 

[2]  SecUon  6244  of  the  Criminal  Code,  giv- 
ing the  right  of  appeal  bo  persons  convicted 
of  crime,  provides: 

"Any  person  convicted  of  a  criminal  offense  in 
the  circuit  court  or  other  conrt  from  which  an 
appeal  Ilea  directly  to  tbe  Supreme  Court,  may 
appeal  from  the  Judgment  of  conviction  to  the 
Supreme  Court" 

Tbe  appeal  in  this  case  is  from  the  sen- 
tence to  hard  labor  pronounced  by  tbe  court 
against  the  defendant  for  the  payment  of  the 
costs  after  the  cause  was  remanded  by  this 
court  to  the  trial  court  with  directions  to 
pronounce  that  sentence  and  the  Attorney 
General  has  made  motion  to  dismiss  the  ap- 
peal on  the  ground  that  that  sentence  will 
not  support  the  appeal.  The  statute  only 
authorizes  an  appeal  from  the  Judgment  of 
conviction,  and  the  defendant  has  exercised 
that  right  by  his  first  appeal  to  this  court, 
and  the  Judgment  of  conviction  has  been  af- 
firmed. No  appeal  is  authorized  by  the  stat- 
ute from  the  sentence  to  hard  labor  pro- 
nounced by  the  trial  court,  in  pursuance  of 
the  mandate  of  this  court  (Allen  v.  State,  141 
Ala.  35,  37  South.  393),  and  the  motion  of 
tbe  Attorney  General  to  dismiss  the  appeal 
is  granted. 

Appeal  dismissed. 


Digitized  by 


Google 


800 


67  SOUTHERN  REPORTER 


(Ala. 


(12  Ala.  App.  2E«) 

QORDEN   ▼.   STATE. 


(No.  266.) 


(Court  of  Appeals  of  Alabama.    Feb.  11,  1916.) 

iNTOziOATmo  LiquoKs  €=>238  —  Oftekbu — 

Question  fob  Jubt. 

In  a  prosecution  for  possession  of  liquor 
for  Illegal  use  or  disposition,  evidence  held  not 
to  overcome  presumption  of  Innocence,  so  that 
the  refusal  of  the  general  charge  for  defendant 
waa  error,  and  a  conviction  would  be  reversed. 

[Eld.  Note. — For  other  cases,  see  Intoxicating 
Liquora,  Cent  Dig.  SI  324-830;  Dec.  Dig.  «=> 

Appeal  from  Law  and  BQuity  Court,  Mor- 
gan County ;  Tbomas  W.  Wert,  Judge. 

Jim  Gorden,  alias,  etc,  was  convicted  of  an 
offense  against  the  liquor  laws,  and  he  ap- 
Iieals.    Reversed  and  remanded. 

Tldwell  &  Sample,  of  New  Decatur,  for  ap- 
pellant. W.  L.  Martin,  Atty.  Genu,  for  the 
State. 

PELHAM,  P.  3.  It  was  shown  by  the 
state's  evidence  In  this  case  that  the  defend- 
ant had  been  to  a  "wet"  town,  where  the 
beverages  prohibited  under  the  laws  enacted 
to  suppress  the  evils  of  Intemperance  are  le- 
gally sold ;  that  he  was  returning  to  his  home, 
located  in  a  "dry"  town,  where  such  bever- 
ages were  not  legally  sold,  and  carried  with 
him  13  pints  of  whisky  and  6  bottles  of  beer 
In  a  suit  case,  and  had  In  his  pocket  a  half- 
emptied  bottle  of  whisky  and  a  whisky  glass, 
all  of  which  he  had  procured  In  the  town 
nearest  his  home  where  such  llQuors  were 
legally  sold.  An  officer  stopped  him  while 
directly  en  route  from  the  "wet"  town  to  his 
home  in  the  "dry"  town,  searched  him  and 
the  suit  case,  with  the  result  that  In  the 
suit  case  and  on  his  person  the  above-stated 
amount  of  whisky  and  beer  was  found.  This 
was  the  substance  of  the  state's  evidence.  The 
defendant  as  a  witness  In  his  own  behalf  tes- 
tified that  when  stopped  and  searched  he  had 
been  to  the  "wet?'  town  to  buy  the  whisky 
and  beer  for  his  personal  consumption ;  that 
the  dealer  from  whom  he  bought  It  gave  him 
the  glass  as  lagnappe;  that  he  had  never 
sold  prohibited  beverages  of  any  kind,  and 
never  offered  for  sale  or  kept  for  sale  such 
liquors.  This  was  the  substance  of  the  de- 
fendant's testimony. 

We  think  the  court  was  in  error  In  refus- 
ing the  general  charge  requested  by  the  de- 
fendant. The  defendant  had  a  right  to  buy 
at  a  regular  dealer's,  where  it  Is  not  unlawful 
to  sell  such  liquors,  and  carry  to  his  own 
home  for  his  personal  consumption,  the  quan- 
tity shown  by  the  evidence  In  this  case  that 
he  had  purchased  and  was  carrying  to  his 
home.  There  Is  nothing  in  the  quantity  or 
packages  he  is  shown  to  have  had  that,  under 
the  circumstances,  furnishes  an  Inference 
that  the  liquor  was  purchased  to  be  kept  for 
illegal  use  or  disposition.  There  was  no  oth- 
er efidenoe  to  support  an  Inference  of  the 
defendant's  guilt  of  the  offense  charged.    The 


facts  proven  not  being  sufficient  to  overcome 
the  prima  fade  presumption  of  the  defend- 
ant's Innocence,  it  was  error  to  refuse  tlie 
general  charge  requested  In  his  behalf,  and 
the  judgment  of  conviction  must  be  reversed. 
See  Perry  v.  State,  65  South.  683,  and  antbor- 
Itles  there  cited. 

Reversed  and  remanded. 


02  Ala.  App.  453) 
MITGHBLZ.  V.  BLAND.     (No.  243.) 

(0>urt  of  Appeals  of  Alabama.    Nov.  10.  1S14. 
Rehearing  Denied  Jan.  12,  1915.) 

1.  Appeai,  and  Ebbob  €=>196  —  DEOisioiva 
Revibwasuc  —  RnuNQS  on  Motion  to 
Stbike. 

Rulings  on  motion  to  strike  certain  evi- 
dential averments  from  a  complaint  will  not 
be  reviewed,  but  the  questions  must  be  present- 
ed by  objection  to  the  evidence,  or  by  re- 
questing charges  to  the  jury. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent.  Dig.  U  1247,  1489;  Dee.  Die. 
«=»196.] 

2.  Pleadino  «s>204  —  DEjfCBBEB  —  Sum- 

CIKNCr. 

A  demurrer  to  a  part  of  a  count  was  iii^ 
sufficient. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Gent.  Dig.  if  486-490 ;   Dec  Dig.  «=>204.] 

8.  Apfbai.  and  Ebbob  4=>273— Exceptions — 

suiticienct. 

Exceptions  in  form,  "Plaintiff  objected  and 
moved  to  exclude  about  merchandise;  motion 
and  objection  sustained ;  defendant  excepted ;" 
and,  following  a  series  of  answers,  "Defendant 
objected  to  the  question  and  answer  concerning 
the  changing  of  the  name  on  the  account  book; 
overruled;  defendant  excepted" — were  too  gen- 
eral and  indefinite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1690,  1606,  1620-1623. 
1625-1630,  1764 ;   Dec.  Dig.  «=»273.] 

4.  Appeal  and  Ebbob  «=»272— Exoeptionb 
— sufficienct. 

Exceptions  not  showing  when  they  were 
taken  presented  no  question  fbr  review. 

[Ed.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {i  16U-1619;  Dec.  Dig.  <S=> 
272.] 

5.  Apfbai.  and  Ebbob  «=:275— Bxcxptionb— 

RuriNO  OF  (50TJBT. 

Exceptions  not  showing  any  ruling  of  the 
court,  and  based  on  motions  to  exclude  or  ob- 
jections to  evidence  not  assigning  any  grounds, 
presented  no  question  for  review. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Dig.  §§  1566,  1567,  1647;  Dec. 
Dig.  €=275.] 

6.  Apfkax,  and  Esbob  «=>625— Assionvent 
or  Ebbob— iNBTBuonoNs. 

The  refusal  of  charges  copied  in  the  record, 
but  not  incorporated  or  mentioned  in  the  bill 
of  exceptions,  cannot  be  made  the  basia  of  aa- 
signments  of  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  2376-2378;  Dec.  Dig.  «=> 
625.] 

Appeal  from  City  Court  of  Oadsden ;  John 
H.  Dlsque,  Judge. 

Action  by  Pearl  Bland  against  W.  J.  Mitch- 
ell, In  trespass  and  conversion.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 
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Hugh  H.  White,  at  Oadsden,  and  J.  S. 
Franklin,  of  Alabama  City,  for  appellant. 
McCk>td  &  Davis,  of  Oadsden,  for  appellee. 

CRX7M,  J.  The  only  assignments  of  error 
relating  to  rulings  of  the  trial  court  on  the 
pleadings  are  in  each  instance  to  the  effect 
that  the  court  erred  in  not  sustaining  certain 
sahdlvlsions  of  certain  counts  "of  defendant's 
motion  and  demurrA'."  The  defendant  had 
moved  the  court  to  strike  from  one  of  the 
coonts  of  the  complaint  certain  averments 
Intended  as  elements  of  damage.  At  the  foot 
of  this  motion  is  written:  "Defendant  also 
assigns  the  above  grounds  as  demurrers  to 
the  sufficiency  of  said  count."  The  motion 
and  the  demurrer  were  at  the  same  time 
severally  overruled.  Unless  there  was  error 
in  each  of  these  rulings,  the  assignments,  of 
course,  cannot  prevail. 

[1]  It  has  been  repeatedly  held  that  such 
rulings  on  similar  motions  would  not  be  re- 
viewed ;  that  the  Question  must  be  presented 
by  objections  to  the  evidence  or  by  requesting 
charges  to  the  Jury. 

[2]  The  demurrer,  having  been  addressed, 
as  it  was,  to  a  jfsat  of  the  count,  was  mani- 
festly properly  overruled.  We  do  not,  how- 
ever, deem  the  averments  pointed  out  at  all 
lnaK>ropriate  to  the  action. 

[3-1]  The  mUngs  with  respect  to  admis- 
sion and  rejection  of- evidence  sought  to  be 
made  the  basis  of  assignments- of  error  can- 
not be  considered.  As  shown  by  the  bill  of 
exceptions,  the  objections  and  exceptions  are 
entirely  too  general  and  indeflnite.  For  il- 
lustration, the  bill  recites: 

"Plaintiff  objected  and  moved  to  exclude 
about  merchandise.  Motion  and  objection  sus- 
tained.     Defendant  excepted." 

And  following  a  series  of  answers: 

"Defendant  objected  to  the  question  and  an- 
swer concerning  the  changinK  of  the  name  on 
the  account  book.  Overruled.  Defendant  ex- 
cepted." 

It  does  not  appear  when  the  exception  was 
taken.  For  aught  appearing,  construing  the 
bill  most  strongly  against  the  appellant,  it 
.may  have  been  taken  at  some  subsequent 
time  during  the  progress  of  the  triaL  Nor 
does  It  appear,  except  perhaps  in  one  In- 
stance, that  there  was  any  ruling  by  the 
court  upon  the  questions  presented,  and  in 
none  of  appellant's  motions  to  exclude  or 
objections  to  the  evidence  were  there  any 
grounds  assigned.  The  particular  evidence 
to  which  objection  was  made,  and  upon  which 
the  ruling  of  the  court  was  invited,  was  not 
sufficiently  pointed  out  The  trial  court  can- 
not thus  be  put  In  error. 

[6]  The  giving  of  two  special  charges,  re- 
quested presumably  by  appellee,  is  assigned 
as  error.  While  these  charges  were  by  the 
clerk  copied  in  the  record,  tliey  are  not  in- 
corporated or  mentioned  in  the  bill  of  excep- 
tions, and  hence  their  refusal  cannot  be  made 
the  basis  of  assignments  of  error.    Alabama 


Construction  Co.  v.  Wagnon  Bros.,  137  Ala. 

388,  34  South.  352. 

We  have,  notwithstanding  what  has  been 
said,  carefully  examined  the  entire  record  in 
this  case,  and  we  are  clearly  of  the  opinion 
that  no  substantial  right  of  appellant  was  in 
any  manner  Injuriously  affected  by  any  rul- 
ing of  the  trial  court  of  which  he  seeks  to 
complain. 

Affirmed, 

(12  Ala.  App.  474) 
JONES   V.   BIRMINGHAM   BY..   LIGHT  te 
POWER  CO.    (No.  622.) 

(Court  of  Appeals  of  Alabama.    Jan.  12,  1915. 
Rehearing  Denied  Feb.  2,  1915.) 

1.  Death  «=>78  —  Actions  fob  Death  of 
Children— Damages  Recovebable. 

The  damages  recoverable  under  Code  1907, 
I  2486,  authorizing  actions  for  death  of  a  nti- 
nor  child  and  a  recovery  of  such  damages  as  the 
jury  may  assess,  are  punitive,  whether  the 
wrongful  act  or  omission  complained  of  as  caus- 
ing the  death  was  simple  negligence  or  was  wan- 
ton and  willful,  but  the  jury  In  fixing  the  amount 
of  the  damages  may  consider  whether  the  wrong- 
fnl  act  was  wanton  and  willful  or  merely  a  neg- 
ligent one. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  {  97;   Dec.  Dig.  «=78.] 

2.  Neouqkkoi  ^=>11— "Waktonnxss." 

"Wantonness"  is  such  an  entire  want  of 
care  as  to  raise  a  presumption  that  the  one 
in  fault  is  conscious  of  the  probable  consequenc- 
es of  his  carelessness  and  is  indifferent  to  the 
danger  of  injury  to  the  person  or  property  of 
another,  and  unless  an  act  is  done,  or  omitted 
to  be  done,  under  such  circumstances  known 
to  the  party  that  his  conduct  is  likely  to,  or 
probably  will,  result  in  injury,  and  through 
reckless  indifference  to  consequences  be  con- 
sciously and  intentionally  does  a  wrongful  act, 
the  injury  cannot  be  said  to  be  wantonly  in- 
flicted. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |  IS;   Dec.  Dig.  «=3ll. 

For  other  definitions,  see  Words  and  Phraaeo, 
First  and  Second  Series,  Wantonness.] 

3.  Stbest  Rahsoadb  «=»96  —  Ofebatior — 
Case  Requibed. 

A  motorman,  seeing  a  child  on  the  street 
in  a  place  of  safety  in  charge  of  a  grown  nurse, 
may  assume  that  the  nurse  will  not  permit  the 
child  to  cross  the  track  In  dangerous  proximity 
to  the  approaching  car,  and  may  act  on  such 
assumption  until  it  becames  reasonably  appar- 
ent that  the  nurse  is  negligent  and  will  likely 
permit  the  child  to  go  on  or  dangerously  near 
the  track,  and  the  motorman,  operating  ue  car 
slowly  and  cautiously,  Is  not  guilty  of  wan- 
tonness in  inflicting  an  injury  on  the  child  run- 
ning on  the  track  unless  he  actnally  discovered 
that  the  child  was  beyond  the  control  of  the 
nurse  and  in  a  position  of  peril  in  time  to  have 
taken  action  to  avoid  the  Injury  to  the  child. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  |f  179,  180,  202;  Dec.  Dig. 
«=»a5.] 

4.  Stbeet  Railboadb  «=>114— Injttbixb  Tn 
Childbbn  on  Tbaok— Wanton NES9—B VI' 
dence. 

Evidence  held  not  to  justify  a  finding  that 
a  motorman  operating  a  car  running  ever  I 
child  was  guilty  of  wantonness. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  239-250;  Dec  Dig.  «=> 
114.] 
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B.  New  Tbial  «=>108— Geounds— Nkwit  Dis- 

covEKED  Evidence. 

A  plaintiff,  suing  for  nef^ligent  and  wanton 
injury  to  his  intestate,  cauginR  death,  and  re- 
coTerlng  a  jadgment  for  simple  negligence,  is 
not  entitled  to  a  new  trial  on  the  ground  of 
newly  discovered  evidence  not  showing  wanton 
injury. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  Jl  226,  227;    Dec.  Dig.  «=>108.] 

Appeal  from  City  Court  of  Birmingham; 
O.  W.  Ferguson,  Judge. 

Action  by  J.  T.  Jones,  as  administrator, 
against  the  Birmlnghajn  Railway,  Light  & 
Power  Company.  From  a  judgment  granting 
insufficient  relief,  plaintift  appeals.    Affirmed. 

Harsh,  Beddow  &  Fitts,  of  Birmingham, 
for  appellant  Tillman,  Bradley  &  Morrow, 
and  Frank  M.  Domlnlck,  all  of  Birmingham, 
for  appellee. 

THOMAS,  J.  This  is  an  appeal  by  appel- 
lant from  a  Judgment  In  favor  of  himself  for 
$500,  rendered  in  a  suit  brought  by  him  as 
administrator  under  the  homicide  statute 
(Code,  S  2486)  for  the  death  of  hia  Intestate, 
a  child,  which  resulted  from  its  being  run 
over  by  a  street  car  operated  by  defendant's 
motorman.  The  complaint  contains  two 
counts,  the  first  being  predicated  upon  simple 
negligence,  and  the  second  upcm  willful  and 
wanton  injury.  The  court  at  the  request  of 
the  defendant,  appellee  here,  charged  affirma- 
tively against  plaintiff,  appellant,  as  to  the 
second  mentioned  count.  Consequently  the 
verdict  returned  ih  appellant's  favor  for  $500, 
upon  which  the  Judgment  from  which  be  now 
appeals  was  founded,  was  returned  under 
the  first-mentioned  count,  under  which  the 
Jury,  in  assessing  the  damages,  were  confin- 
ed, of  course,  to  the  consideration  of  the 
question  of  simple  negligence  only. 

[1]  Although  the  law  is  that  the  only  kind 
of  damages  recoverable  in  this  character  of 
action  is  punitive,  and  this  irrespective  of 
whether  the  wrongful  act  or  omUslon,  com- 
plained of  as  causing  the  death,  be  wanton 
and  willful  or  merely  negligent  (L.  &  N.  R. 
R.  Co.  V.  Street,  164  Ala.  155,  61  South.  306, 
20  Ann.  Cas.  877 ;  R.  &  D.  R.  R.  Ca  v.  Free- 
man, &7  Ala.  289, 11  South.  800),  yet  the  Jury, 
in  fixing  the  amount  of  such  punitive  dam- 
ages, which  is  a  matter  left  to  their  sound 
discretion,  have  a  right  to  consider  the  char- 
acter of  the  act  tliat  produced  the  death — 
that  la,  as  to  whether  it  was  malicious  or 
merely  a  negligent  one — because,  punishment, 
and  not  compensation,  being  the  design  of  the 
statute  under  which  the  action  is  brought, 
the  degree  of  it  should  be  measured  by  the 
extent  of  the  offender's  culpability.  Code,  { 
2486.  Certainly  a  Jury  would  be  disposed  to 
assess,  and  would  have  authority  to  assess, 
greater  punitive  damages  where  such  act  was 
malicious  than  where  it  was  merely  negli- 
gent Hence,  if  in  this  case  there  was  any 
evidence  from  which  the  Jury  might  have  in- 


ferred that  the  Injury  from,  which  plalntlfTs 
intestate  died  was  wantonly  or  willfully  in- 
flicted, then  the  court  erred  to  the  prejudice 
of  plaintiff  in  charging  out  the  said  second 
count  of  the  complaint 

The  appellee,  however,  insists  that  we  are 
not  called  upon  in  this  case  to  determine 
whether  there  was  or  not  such  evidence,  and 
this  for  the  reason  that  the  appellant  con- 
sented for  the  court  to  give  at  appellee's  re- 
quest a  written  charge,  numbered  9,  which  in 
effect,  it  is  urged,  assumed  that  the  only 
question  in  the  case  was  one  of  simple  neg- 
ligence. This  charge,  numbered  9,  reads  as 
follows: 

"The  court  charges  the  Jary  that  nnleas  yoo 
believe  from  the  evidence  that  the  motorman, 
on  the  occasion  plaintiff  complains  of,  negli- 
gently failed  to  keep  a  proper  lookout,  you 
should  return  a  verdict  for  the  defmdant." 

The  bill  of  exceptions  contains  tlie  follow- 
ing recital  as  to  the  circumstances  under 
which  this  charge  was  given,  to  wit: 

"The  charges  numbered  2  [immaterial  here] 
and  9  [the  one  quoted],  respectively,  were  at 
first  refused  by  the  court,  and  the  court  wrote 
upon  each  of  tJie  charges' :  'Refused.  Fereuson. 
Judge.'  And  thereupon  in  open  court,  and  in 
the  presence  of  the  jury  and  before  it  retired, 
the  plaintifC  by  his  counsel  consented  that  the 
court  give  the  two  said  charges,  2  and  9,  to 
the  jury,  and  the  court  then  wrote  upon  said 
two  charges  the  words :  'Given.  Ferinison. 
Judge.  Consented'— and  gave  said  two  charges, 
2  and  9,  to  the  juiy  by  consent  of  plaintiff's 
counsel.'' 

It  Is  contended  by  the  appellee,  therefore, 
that  since  the  expression  of  one  thing  Is  the 
exclusion  of  .the  other,  the  said  charge  9, 
when  properly  construed,  asserts  in  effect 
that  under  the  evidence  in  this  case  the  only 
basis  on  which  the  Jury  could  find  for  the 
plaintiff  would  be  a  belief  on  their  part  from 
the  evidence  that  defendant's  motorman 
"negligently  failed  to  keep  a  proper  lookout" 
on  the  occasion  of  the  Injury  to  plaintitTs 
intestate,  and  that  such  charge  consequently 
withdrew  from  the  Jury,  with  the  consent 
of  the  plaintiff,  the  consideration  of  an; 
question  of  willful  or  wanton  injury;  bence 
that  even  if  there  was  any  evidence  war- 
ranting such  a  consideration,  the  plaintiff,  as 
the  result  of  such  consent  is  not  in  a  poal- 
tion  to  complain  either  of  the  action  of  the 
court  in  giving  the  charge  mentioned  (from 
which  he  considerately  refrains),  or  of  its 
action  in  charging  out  said  count  2,  wliicb  he 
strenuously  urges  as  error,  insisting  that 
although  there  was  no  evidence  of  wiUful  in- 
jury, there  was  evidence  of  wanton  injury. 
Whether  he,  by  consenting  to  such  charge  9, 
Is  foreclosed  from  making  this  insistence  we 
refrain  from  deciding  (Ex  parte  McNeil 
[Sup.]  63  South.  992),  for  the  reason  that 
In  our  opinion  there  is  no  merit  in  the  In- 
sistence itself;  it  being  clear  to  our  minds 
that  there  is  nothing  In  the  evidence  that 
would  support  a  finding  of  wantonness. 

[2]  Wantonness  is  "suoh  an  entire  want  of 
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care  as  to  raise  a  presumption  that  the  per- 
son In  fault  Is  conscious  of  the  probable  con- 
sequences of  bis  carelessness  and  Is  Indiffer- 
ent or  worse  to  the  danger  of  Injury  to  the 
person  or  property  of  another"  (Wilkinson  t. 
Searcy,  76  Ala.  180) ;  and  "unless  an  act  is 
done,  or  omitted  to  be  done,  under  circum- 
stances *  •  *  known  to  the  persons,  that 
his  conduct  is  likely  to,  or  probably  will,  re- 
sult in  injury,  and  through  reckless  Indiffer- 
ence to  consequences  he  consciously  and  in- 
tentionally does  a  wrongful  act,  •  •  • 
the  injury  cannot  be  said  to  be  wantonly  in- 
flicted." So.  By.  Co.  V.  Bunt,  131  Ala.  595, 
32  South.  508;  L.  ft  N.  R.  R.  Co.  t.  Mitchell, 
134  Ala.  266,  32  South.  735;  B.  R.  L.  &  P. 
Co.  ▼.  Brown,  160  Ala.  329,  43  South.  342. 

[3, 4]  It  appears  here  that  the  accident  oc- 
curred on  Tuscaloosa  avenue  in  a  residential 
portion  of  the  dty  of  Birmingham,  at  a  iMint 
thereon  where  there  are  two  parallel  car 
tracks  imbedded  in  and  lerel  with  the  street, 
which  Is  straight  and  which  runs  east  and 
west;  that  the  car  which  struck  the  child 
was  on  the  south  one  of  these  tracks  going 
east  along  said  street  at  the  time  of  the  acd- 
dent;  that  Just  before  the  accident,  and  as 
the  car  was  approaching  the  point  where  the 
accident  occurred,  the  motorman  saw  the 
child,  but  the  child  was  in  charge  of  a  grown 
nurse  and  was  not  then  In  a  position  of  peril, 
being  with  its  nurse  In  the  street  near  the 
curb  of  the  sidewalk  on  the  north  side  of  the 
street  and  standing  at  a  fruit  wagon  which 
bad  stopped  there  tn  front  of  the  residence 
of  the  child's  parents;  that  the  car  was  go- 
ing at  a  low  rate  of  speed,  and  the  child, 
escaping  the  attention  of  its  nurse,  came 
from  the  fruit  wagon  across  the  north  car 
track  and  into  the  said  car  as  it  was  ap- 
proaching on  said  south  car  track,  being 
stmdE  by  the  northeast  comer  of  the  car, 
knocked  down,  and  one  of  its  legs  run  upon 
by  the  front  wheel  of  the  car  on  that  side. 
Tbe  motorman  had  a  right  to  assume  that 
tbe  nurse  would  discharge  her  duty  and 
would  pay  proper  care  and  attention  to  tbe 
cbild  and  not  permit  it  to  play,  or  to  at- 
tempt to  cross  the  track,  In  dangerous  prox- 
Iml^  to  tbe  approaching  car ;  and  the  motor- 
man  bad  a  right  to  act  on  such  assumption 
until  it  became  reasonably  apparent  that  the 
nurse  was  neglecting  such  duty  and  would 
likely  permit  the  chUd  to  go  on  or  danger- 
onsly  near  said  track;  and,  even  then,  oper^ 
ating,  as  he  was,  the  car  slowly  and  cautious- 
ly, before  he  could  be  guilty  of  wantonness  In 
Inflicting  the  injury,  he  must  have  actually 
discovered  that  the  child  was  beyond  the 
control  of  its  nurse  and  in  a  position  of 
peril  in  time  to  have  taken  preventive  ac- 
tion to  avoid  tbe  injury. 

No  witness  gives  the  distance  from  the  car 
track  where  the  child  was  struck  to  the  point 
In  tbe  street  where  it  was  with  its  nurse  at 
the  fruit  wagon  when  the  motorman  first  dis- 
covered it,  except  to  say  that,  between  this 
track  where  tbe  Child  was  struck  and  the 


curb  of  tbe  street  on  tbfe  north  side,  tbe  dis- 
tance was  such  as  to  allow  room  for  tbe  oth- 
er parallel  car  track  mentioned,  and  room  be- 
tween It,  the  latter  track,  and  the  curb  for 
tbe  comfortable  and  safe  passage  of  a  ve- 
hicle. In  this  last-named  space  was  stand- 
ing, we  assume,  the  fruit  wagon,  at  which 
the  child  and  nurse  were.  At  what  point 
they  were  about  the  wagon  Is  left  to  conjec- 
ture, but  wherever  they  were,  they  could  not 
have  been  many  feet  from  the  track  where 
the  accident  occurred,  and  It  could  not  have 
taken  many  seconds  of  time  for  the  child  to 
leave,  as  it  did.  Its  nurse  at  the  wagon  and  to 
cross,  as  it  did,  the  other  track  and  to  come 
to  the  track  where  it  was  struck  Just  as  it 
reached  it  by  the  front  corner  of  the  passing 
car.  There  is  nothing  to  show  that  the 
motorman  saw  the  peril  of  the  child — saw  it 
beyond  the  control  of  the  nurse  and  coming 
to  the  track — until  tbe  very  moment  that  he 
applied  the  brakes  and  stopped  tbe  car, 
which  was  too  late  to  prevent  the  injury. 
Negligence  might,  but  wantonness  cannot, 
under  the  circumstances  here,  be  predicated 
upon  his  duty  to  see  or  upon  the  fact  that  be 
might  have  seen.  Although  tbe  street  at  this 
point  was  a  thickly  settled  residential  sec- 
tion, it  does  not  appear  that  the  motorman 
was  operating  the  car  at  a  reckless  rate  of 
speed,  but  on  the  contrary,  that  he  was  with 
due  regard  to  the  conditions  moving  it,  as  all 
the  witnesses  testified,  at  a  slow  rate,  some 
four  or  five  miles  an'  hour;  therefore  tbe 
fact  that,  in  keeping,  as  it  appears  be  did,  a 
lookout  ahead  he  either  failed  for  a  moment 
in  his  attention,  or  had  for  a  moment  his  at- 
tention drawn  elsewhere  so  that  he  did  not 
see  the  child  the  moment  it  left  the  nurse  in 
coming  towards  tbe  track,  furnishes  no  basis 
for  a  charge  of  wantonness,  when  up  to  that 
moment  the  chUd  was  not  In  peril  and  It  was 
natural  and  reasonable  to  suppose  that  tbe 
nurse  would  prevent  it  from  getting  In  a 
position  of  peril.  Every  fact  and  circum- 
stance In  the  case  is  entirely  consistent  with 
the  motorman's  statement  that  he  did  not  see 
the  cbild  until  it  was  right  at  the  car;  and 
the  nurse  herself  swore  that  it  all  happened 
so  quick  that  she  did  not  miss  the  child  from 
her  side  at  the  wagon  until  somebody  scream- 
ed, when  sbe  turned  and  saw  the  child  bad 
been  struck. 

This  case,  It  seems  to  us,  may  be  so  easily 
differentiated  as  to  tbe  facts  to  which  the 
law  la  applied  from  tbe  many  cases  cited 
by  appellant  in  bis  brief  as  not  to  necessitate 
a  detailed  discussion  of  those  cases. 

[S]  The  only  other  error  assigned  Is  predi- 
cated upon  the  action  of  the  court  in  over- 
ruling plalntifTs  motion  for  a  new  trial  based 
on  alleged  newly  discovered  evidence.  Noth- 
ing more  need  be  said  with  reference  to  this 
than  that  none  of  the  alleged  newly  discoT- 
ered  evidence  tended  to  show  that  the  injury 
to  plaintiff's  Intestate  was  willfully  or  wan- 
tonly inflicted,  by  defendant's  motorman;  con- 
sequently there  was  no  injury,  if  error,  on 
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the  part  of  tbe  ronrt  in  overruling  the  mo- 
tion, since  tbe  Jury  had  already  found  In 
plaintiff's  favor  on  tbe  question  of  simple 
negligence  and  assessed  damages  according- 
ly. Randle  v.  Birmingham  Railway,  L.  & 
P.  Co.,  169  Ala.  314,  53  South.  919. 

The  Judgment  appealed  from  is  a£Brmed. 

Affirmed. 


(12  Ala.  App.  300) 

Ex  parte  CREWS. 


(No.  848.) 


(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

1.  Cbiuinal  IiAW  ^=91216  —  Suspension  of 
Sentence  bt  Bail  on  Appkal. 

Under  Code  1907,  f  6249,  providing  that  ez- 
ecutloD  of  sentence  on  conviction  of  felony  must 
be  suspended  pending  appeal,  as  amended  by 
Acts  1911,  p.  113,  providing  that,  if  sentence  is 
for  a  term  not  exceeding  five  years,  the  judge 
must  direct  the  clerk  to  admit  the  defendant  to 
ball,  and  under  Acts  1911,  p.  626,  providing  that 
in  aU  felony  cases  where  the  defendant  is  sen- 
tenced for  five  years  or  less,  and  an  appeal  is 
taken,  such  defendant  shall  be  entitled  to  bail 
pending  appeal,  where  petitioner  was  sentenced 
to  three  years  in  the  penitentiary  for  assault 
with  intent  to  murder,  appealed,  and  was  re- 
leased on  bail  without  any  formal  suspension  of 
sentence  being  entered  by  the  court,  he  is  not 
entitled  to  have  the  time  he  is  out  on  bail  cred- 
ited on  his  term  of  imprisonment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3310-3319;  Dec.  Dig.  <$=» 
1216.] 

2.  CanfiNAL  Law  €=>1216  —  Suspension  or 
Sentence  bt  Baii.  on  Apfieai.. 

Under  Acts  1911,  p.  626,  providing  that, 
pending  appeals  in  felony  cases  where  the  sen- 
tence was  for  less  than  five  years,  the  Judge  must 
direct  the  clerk  to  admit  the  defendant  to  bail, 
if  the  sheriff  had  no  authority  to  release  peti- 
tioner on  bail  until  the  court  first  entered  an  or- 
der suspending  sentence,  petitioner,  having  been 
unlawfully  released,  had  made  an  escape,  so  that 
the  time  for  which  he  was  at  large  was  not  to 
be  deducted  from  tbe  term  of  his  sentence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  3310-3319 ;  Dec.  Dig.  «=» 
1216.] 

Appeal  from  Tuscaloosa  County  Court;  H. 
B.  Foster,  Judge. 

Appeal  by  the  State  from  an  order  dis- 
charging petitioner.  Porter  Crews,  from  con- 
finement In  the  penitentiary  on  a  writ  of 
habeas  corpus.    Reversed  and  remanded. 

R.  C.  Brlckell,  Atty.  Gen.,  for  appellant. 
J.  Panl  Jones  and  William  M.  Si)encer,  Jr., 
both  of  Birmingham,  for  appellee. 

THOMAS,  J.     This  is  an  appeal  by  the 

state  from  an  order  of  the  Judge  of  the  Tus- 
caloosa city  court,  entered  on  November  14, 
1914,  and  discharging  on  writ  of  habeas  cor- 
pus the  petitioner,  Porter  Clews,  from  con- 
finement in  tbe  penitentiary,  to  widch  he  had 
been  lawfully  sentenced  by  the  circuit  court 
of  Dale  county  for  a  term  of  three  years  ni>- 
on  his  conviction  in  that  court,  on  July  28, 
1911,  of  the  offense  of  an  assault  with  intent 
to  murder — a  felony  under  the  statute  (Code, 
{  6309). 
[1]  The    basis    on    wliich    fbe    petitioner 


claimed  his  right  to  a  discharge,  and  tbe 
theory  upon  which  the  Judge  acted  in  grant- 
ing It,  was  that  the  petitioner  was  entitled 
under  the  law  to  have  deducted  from  his 
sentence  the  time  during  which  he  was  out 
on  bail  after  his  conviction  in  the  said  cir- 
cuit court  of  Dale  county  and  pending  his  ap- 
peal from  that  conviction  t<>  the  Supreme 
Court  If  this  time  is  to  be  deducted,  to  wit, 
from  July  28,  1911,  when  the  petitioner  was 
so  convicted,  to  January  15,  1913,  after  his 
case  on  appeal  was  finally  disposed  of  by  the 
Supreme  Court  by  a  dismissal  there,  and 
when  his  service  in  the  penitentiary  actually 
commenced,  then  clearly  his  said  sentence  of 
three  years  had  expired  at  the  time  he  filed 
his  petition  for  habeas  corpus  on  September 
25,  1914,  and  he  was  therefore  entitled  to  be 
released  from  the  imprisonment  On  tbe 
contrary,  if  such  time  while  he  was  so  ont 
on  bail  is  not  to  be  deducted,  then  the  term 
of  the  sentence  had  not  expired,  and  will 
not  expire  for  some  time  yet  to  come,  and 
there  was  consequently  no  authority  of  law 
for  granting  the  order  of  discharge.  Weln- 
ard  V.  State,  149  Ala.  59,  42  South.  991. 

In  the  allegations  of  the  i)etItion  for  fbe 
writ  of  habeas  corpus,  and  in  the  agreed 
statement  of  facts  upon  which  such  applica- 
tion was  heard  and  determined,  it  appears 
that,  although  the  prisoner  on  his  said  trial 
in  the  said  circuit  court  of  Dale  county  re- 
served for  tbe  decision  of  the  Supreme  Conrt 
questions  of  law,  and  upon  his  said  convic- 
tion In  said  circuit  court  on  said  Jaly  29, 
1911,  then  duly  prayed  an  appeal  to  tbe  Su- 
preme Court  and  then,  in  order  to  secure  his 
release  pending  such  appeal,  duly  executed 
and  delivered  to  the  sheriff  a  bail  bond  in 
an  amount  and  conditioned  in  all  respects  as 
required  by  laVv,  yet  it  further  appears  tbat 
the  lower  court  wholly  failed  to  make  or 
have  entered  any  order  suspending  the  ex- 
ecution of  its  sentence  pending  such  appeal. 

This  latter  fact — the  failure  of  the  court 
to  make  and  have  entered  an  order  suspend- 
ing the  sentence — ^is  the  sole  foundation  for 
the  petitioner's  contention  that  the  time  ha 
was  so  out  on  bail  should  be  treated  as  if 
he  were  actually  serving  the  sentence,  and 
should  therefore  be  deducted  therefrom  in 
computing  and  arriving  at  a  determination 
of  the  time  when  that  sentence  exiiires.  In 
support  of  this  contention  we  are  dted  to  the 
case  of  White  v.  State,  134  Ala,  197,  32 
South.  320,  followed  in  Viberg  y.  State,  138 
Ala.  100,  35  South.  53,  100  Am.  St  R^.  22. 
which,  in  construing  section  4318  of  the  Code 
of  1896,  now  section  6249  of  tbe  present 
Code  (1907),  held  that  an  appeal  did  not  Ipso 
facto  suspend  the  sentence,  but  that  it  was 
necessary  to  that  end  that  an  order  of  sus- 
pension be  actually  made  by  the  lower  conrt 
and  entered  upon  its  minutes. 

At  the  time  that  decision  was  rendered, 
however,  our  statutes  did  not  in  any  case. 
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as  appears  from  reading  the  section  of  the 
Code  cited,  though  they  do  now  where  the 
sentence  is  for  fire  years  or  less  (Acts  1911, 
pp.  113,  626),  authorize  the  release  on  bail, 
pending  an  appeal  to  the  Supreme  Court,  of 
a  person  that  had  been  convicted  of  a  felony ; 
but  at  that  time  only  persons  convicted  of 
misdemeanors  were  allowed  bail  pending 
such  appeal.  Code  1896,  $  4319 ;  Code  1907, 
I  6250.  Subsequent  to  said  decision,  and  pri- 
or to  the  conviction  in  this  case,  which,  as 
said,  was  for  a  felony,  said  section  4318  of 
the  Code  of  1896,  construed  in  said  decision, 
became  section  6249  of  the  present  Code,  and 
the  latter  had  been  expressly  amended  by  an 
act  approved  March  11,  1911.  Before  such 
amendment  the  section,  as  It  was  construed 
in  said  decision,  read  as  follows: 

"When  any  question  of  law  is  reserved  in 
case  of  a  felony,  and  it  shall  be  made  known 
to  tbe  court  that  the  defendant  desires  to  take 
an  appeal  to  the  Supreme  Court,  judgment  must 
be  rendered  against  the  defendant,  but  tbe  ex- 
ecution thereof  must  be  suspended  pending  tbe 
ATipeal,  and  the  defendant  held  in  custody." 
Code,  S  6249. 

Consequently,  the  Supreme  Court  very  prop- 
erly held  in  the  case  cited  that  an  appeal 
alone  did  not  suspend  the  sentence,  but  that 
an  order  of  court  was,  in  connection  with  the 
appeal,  essential  to  such  a  suspension  in  a 
felony  case.  White  v.  State,  supra.  The 
amendment  by  the  act  mentioned  wrought  a 
change  in  this  statute  by  adding  immediately 
after  the  last  words  of  the  section  as  above 
quoted  the  following  additional  words: 

"Provided,  that  if  the  sentence  is  for  a  term 
not  exceeding  five  years  the  judge  must  direct 
the  clerk  of  the  court  in  which  the  conviction  is 
bad  to  admit  the  defendant  to  bail,  in  a  sum  to 
be  fixed  by  the  judge,  with  sufficient  surety, 
conditioned  upon  bis  appearance  at  the  next 
term  of  the  court  and  from  term  to  term  there- 
after, to  abide  such  judgment  as  may  be  ren- 
dered on  the  appeal."    Gen.  Acts  1911,  p.  113. 

This  amendatory  act  was  approved,  as  said, 
on  March  11,  1911;  and  later,  to  wit,  on  April 
22,  1911,  another  act — an  original  statute  on 
the  same  subject — was  also  approved,  which 
reads  as  follows: 

"That  in  all  felony  cases  where  the  defendant 
IS  sentenced  to  the  penitentiary  for  a  period  of 
five  years  or  less  and  an  appeal  is  taken,  pend- 
ing such  appeal  the  defendant  shall  be  entitled 
to  bail  in  such  sum  as  may  be  prescribed  by  tbe 
court  as  sufficient  surety,  conditioned  for  his 
appearance  at  the  next  term  of  the  court  in 
which  the  conviction  was  had,  and  from  time  to 
time  thereafter,  to  abide  such  judgment  as  may 
be  rendered  on  the  appeal."    Acts  1911,  p.  626. 

And  we  may  add,  par  parenthesis,  also  that 
by  an  act  approved  August  24,  1909,  the  Leg- 
islature likewise  amended,  in  similar  purport, 
section  6262  of  the  Code  of  1907,  so  as  to 
provide  that  when  a  defendant,  convicted  of 
any  oftense,  whether  misdemeanor  or  felony, 
where  the  sentence  does  not  exceed  five  years, 
seelis  by  writ  of  error  a  review  of  the  Judg- 
ment of  conviction,  he  shall  also  be  entitled 
to  ball  pending  the  hearing.  Acta  Sp.  Sess. 
1909,  p.  62. 

It  la  plain  that  the  object  of  these  sev- 


eral legislative  enactments  was  to  so  amend 
existing  law,  which  up  to  such  time  allowed 
bail  after  conviction  only  in  misdemeanor 
cases  when  the  defendant  either  appealed  (at) 
provided  in  sections  6243  and  6250  of  the 
Code  of  1907)  or  carried  Ills  case  up  to  the 
higher  court  by  writ  of  error  (as  provided  In 
sections  6258  and  6262  of  the  C!ode  of  1907), 
so  as  to  allow  the  same  right  to  a  defendant 
convicted  of  a  felony,  where  the  sentence  wa» 
for  Ave  years  or  less,  whether  he  api)ealed 
under  section  6243  or  secured  a  writ  of  error 
under  section  6258. 

While,  even  since  these  amendments.  It 
would  seem  that,  where  a  defendant  convict- 
ed of  a  felony,  and  receiving  a  sentence  not 
exceeding  five  years,  appeals  or  obtains  a  writ 
of  error  to  review  the  judgment,  but  falls  to 
avail  himself  of  the  privilege  allowed  by  the 
law,  and  declines  to  make  bail,  and  thereby 
to  obtain  his  release  from  custody  pending 
the  hearing  on  such  appeal  or  writ  of  error, 
it  would  probably  be  necessary  to  a  suspen- 
sion of  the  sentence  that  the  court  enter  an 
order  to  that  end  (White  v.  State,  supra); 
yet,  where  a  defendant,  as  here,  does  avail 
himself  of  that  privilege,  and  does  make  bond, 
and  does  secure  his  release  from  custody, 
such,  we  are  clearly  of  opinion,  does  operate 
to  suspend  the  execution  of  his  sentence,  at 
least  to  such  an  extent  that  he  is  not  entitled 
to  have  such  time  that  he  is  so  out  on  bail 
credited  on  his  term  of  imprisonment  Ex 
parte  Jones,  41  Cal.  209 ;  Ex  parte  Green,  86 
Cal.  427,  25  Pac.  21 ;  Com.  v.  Spencer,  9  Kulp. 
(Pa.)  159;  State  v.  Orottkan,  73  Wis.  589,  41 
N.  W.  80,  1063,  9  Am.  St.  Kep.  816. 

[2]  By  force  of  the  last  statute  passed  on 
the  subject  (Gen.  Acta  1911,  p.  626,  cited),  it 
would  seem  that,  when  the  court  fixes  the 
amount  of  bail,  as  the  law  therein  requires 
him  to  do,  and  the  defendant  executes  bail  in 
that  amount,  with  sureties  satisfactory  to  the 
sheriff,  he  is  lawfully  entitled  to  be  released 
from  the  custody  of  the  sheriff  pending  the 
appeal,  even  though  no  order  suspending  the 
sentence  be  made  or  entered  by  the  court; 
and,  if  so,  it  must  follow  that  the  giving  of 
the  bail,  when  tlie  amount  has  been  so  flxed 
by  the  court,  operates,  in  connection  with  the 
appeal,  to  lawfully  suspend  the  sentence  pend- 
ing the  appeal ;  but,  however  this  may  be,  and 
even  if  we  concede  that  the  sheriff  had  no  au- 
thority to  release  the  i)etitioner  on  his  giving 
the  prescribed  ball  until  the  court  first  made 
and  entered  an  order  suspending  the  sentence 
(Evans  v.  State,  63  Ala.  195),  and  that,  there- 
fore, the  sheriff  was  guilty  of  an  escape  in 
letting  the  i>etitloner  at  large  upon  such 
ball,  yet  it  does  not  follow  that  the  petitioner 
is  entitled  to  have  such  period  that  he  was 
so  at  large  credited  upon  his  sentence;  and 
this  because  the  prisoner,  having  been  un- 
lawfully released  by  consent  of  the  sheriff, 
was  himself  an  escape  (Code,  §  6869 ;  11  Am. 
&  Eng.  Bncy.  Law  [2d  Ed.]  296),  and  the  law 
is  that  the  time  during  whidi  a  convict  is 
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at  large  as  an  escape  Is  not  to  be  deducted 
from  the  term  .of  his  sentence  (26  Am.  Se  Eng. 
Bncy.  Law  t2d  Ed.]  327). 

*  However  treated,  therefore,  whether  the 
petitioner  lawfully  or  unlawfully  procured 
his  release  from  confinement,  he  actually  and 
in  fact  accomplished  a  suspoision  of  his  sen- 
tence during  the  time  he  was  so  out  on  ball, 
and,  having  done  so,  he  Is  in  no  position  to 
complain  of  a  failure  of  the  court  to  make 
and  enter  the  order  authorizing  such  suspen- 
sion. 

,  It  follows  that  the  order  and  Judgment  ap- 
pealed from  discharging  the  petitioner  must 
be  reversed,  and  the  application  of  the  pris- 
oner must  be  denied,  and  the  prisoner  re- 
manded to  the  custody  of  the  proper  author- 
ities to  serve  out  his  sentence  in  accordance 
with  the  holdings  herein  expressed. 
Reversed  and  rendered. 


(12  Ala.  App.  IBt) 

BOYD  V,  STATE.    (No.  811.) 

(Court  of  Appeals  of  Alabama.    Feb.  9.  1915.) 

1.  CBoaNAi,  Law  <8=>1144r-PrjEA  in  Abats- 

MBNT— IbKEOULABITT    IN     DbAWINO     GbAND 

JuBT— Abandonment  of  PrjtA. 

A  plea  in  abatement  to  an  indictment  be- 
cause of  irresularity  in  drawinK  the  Krand  ju- 
ry is  deemed  abandoned,  where  the  record  does 
not  show  any  action  thereon  by  the  court. 

[Ed.  Note. — For  other  cases,  see  Criminal  Ijaw. 
Cent.  Dig.  SI  2736-2764,  2766-2T71.  2774^2781. 
2901,  3016^037;   Dec.  Dig.  <S=»1144.] 

2.  InnicTiaeNT  and  Intobmation  ®=>110  — 
Following  Lanouaok  of  Statute. 

An  indictment  for  burglary  in  the  lantraaxe 
of  the  form  prescribed  by  Code  1007,  i  7161, 
form  28,  which  follows  the  laniruKKe  of  the  stat- 
ute creating  and  defining  the  offense  (Code  1907. 
t  6417),  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dip.  K  289-294:  Dec. 
Dig.  «=>110;   Burglary,  Cent.  Dig.  f  31.1 

8.    BUBOLABT  ®=»41— El,EMENT8  OF  OfFENSE— 

Value  of  Goods  Stolen. 

On  a  trial  for  burglary  of  a  railroad  car, 
evidence  that  part  of  the  goods  stolen  were  sold 
by  accused  and  his  associates  to  third  persons 
a  few  hours  after  the  burglary  was  sufficient 
proof  that  the  articles  stolen  were  of  value  as 
alleged  in  the  indictment 

[Ed.  Note. — For  other  cases,  see  BurRlary, 
(3ent  Dig.  Sg  94-103,  109;    Dec.  Dig.  <&=»41.] 

4.  BUBOLABT  «=S)2— VALUK  OF  OoODS  STOLEN. 

The  stealing  of  goods  of  any  value  from  a 
railroad  car  is  "burglary,"  and  the  value  of  the 
goods  is  not  an  element  of  the  oSense. 

[Ed.  Note. — For  other  cases,  see  Burglary, 
Cent  Dig.  {§  1-3;    Dec.  Dig.  «=»2. 

For  other  definitions,  s^e  Words  and  Phrases, 
First  and  Second  Series,  Burglary.] 

5.  BUBOLABT       €=941  —  VaLUK       OF       CtoODS 

Stolen. 

That  goods  stolen  from  a  raUroad  car,  es- 
sential to  con8titute  burglary,  had  some  value, 
may  be  proved  by  direct  or  circumstantial  ev- 
idence. 

[Ed.  Note. — For  other  cases,  see  Burglary. 
Cent  Dig.  §$  04-103,  109;   Dec  Dig.  <S=»41.] 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty;   Hugh  D.  Merrill,  Judge. 


John  Boyd  was  oonvlcted  of  crime,  and 
be  appeals.    Affirmed. 

Acuff  &  Pitts,  of  Columbiana,  for  appellant. 
W.  L.  Martin,  Atty.  Gen.,  and  T.  H.  Seay, 
Asst  Atty.  Gen.,  for  the  State. 

PELHAM,  P.  J.  [1]  A  plea  in  abatement 
to  the  indictment,  going  to  Irregularity  in 
drawing  the  grand  Jury  that  returned  It,  ia 
set  out  in  the  record,  but  the  transcript  Is 
entirely  silent  with  respect  to  what  disposi- 
tion, if  any,  was  made  of  the  plea,  and.  In 
the  absence  of  any  judgment  or  ruling  of  the 
court  on  the  plea,  nothing  Is  presented  for 
review  with  respect  to  it  No  action  being 
shown  to  have  been  taken  on  the  plea,  nor 
what  disposition  was  made  of  It,  on  appeal 
it  will  be  treated  as  abandoned.  Harris 
Transfer  CV>.  v.  Moor,  10  Ala.  App.  469,  65 
South.  416. 

No  objection  can  be  taken  to  an  indictment 
on  any  ground  going  to  the  formation  of  the 
grand  Jury  that  found  the  same  except  by 
plea  in  abatement.  Jury  Law  (Acts  1909,  v- 
315,  i  23).  The  court  properly  overruled  the 
defendant's  motion  to  quash  the  Indictment 
for  the  alleged  Irregularity  in  the  formation 
of  the  grand  Jury  set  up  in  the  motion,  for, 
even  If  considered  on  its  merits,  the  motion 
was  not  well  taken.  Under  the  usual  rule 
of  excluding  one  and  including  the  other  of 
the  two  days  In  making  the  count,  the  Jury 
was  not  drawn  prior  to  20  days  before  the 
beginning  of  the  term  of  the  circuit  court  to 
which  the  Indictment  was  returned. 

[2]  The  first  count  of  the  indictment, 
cha^ng  bnrglary,  to  which  the  demurrers 
Interposed  by  the  defendant  were  overruled. 
Is  In  the  exact  language  of  the  form  prescrib- 
ed by  the  Code.  See  Criminal  Code,  p.  665. 
form  28,  which  follows  the  language  of  the 
statute  creating  and  defining  the  otFensa 
Code,  I  6417.  It  has  been  repeatedly  held 
that,  when  an  Indictment  is  drawn  in  strict 
conformity  with  the  dii^ctions  given  In  the 
Code,  It  Is  sufficient.  See  discussion  of  the 
subject  In  Jones'  Case,  136  Ala.  118, 34  SootlL 
236. 

[3]  The  evidence  showing  that  part  of  the 
goods  stolen  were  sold  to  different  parties 
a  few  hours  after  the  burglary  by  the  defend- 
ant and  his  associates  Jointly  Indicted  with 
him  was  sufficient  proof  of  the  articles  stolen 
being  things  of  value,  as  alleged  In  the  In- 
dictment One  witness  testified  in  this  con- 
nection that  he  paid  the  defendant  %8  for 
some  of  the  goods. 

[4]  The  value  of  goods  In  the  designated 
place  (a  railroad  car)  Is  not  an  element  of 
the  offense;  the  stealing  of  such  goods  of 
any  value  from  a  railroad  car  is  burglary, 
irrespective  of  the  value.  Rose  v.  State,  117 
Ala.  77,  23  South.  638. 

[S]  It  is  not  necessary  that  the  goods  stol- 
en must  be  positively  proven  to  be  of  value 
by  direct  evidence;    it  may  be  made  to  ap- 
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pear  by  drcnmstantlal  proof.  Miller  t. 
State,  77  Ala.  41. 

No  reversible  error  being  shown  by  the 
record,  an  affirmance  of  the  Judgment  will 
be  ordered. 

Affirmed. 

(«9  Fla.  127) 

DICKBRSON  et  al.  r.  LANKFORD. 
(Supreme  Court  of  Florida.    Feb.  8,  1915.) 

(%nab««  by  the  Court.) 

1.  Contracts  $s»274  —   ABANDomiBirr  bt 

AOBEBUKNT— RiOHT  TO  RECOVEB. 

In  an  action  at  law,  where  one  of  the  counts 
of  the  declaration  ia  based  upon  a  special  con- 
tract, where  the  testimony  clearly  establishes  the 
fact  that  such  contract  was  never  carried  ont 
or  completed,  but  that  the  same  was  abandoned 
by  agreement  between  the  plaintiff  and  the  defend- 
ants and  another  contract  made,  there  can  be 
no  recovery  under  such  count 

[E^.  Note. — For  other  cases,  see  Contracts, 
Cent  Die.  IS  1202-1206 ;    Dec  Dig.  «8=>274.] 

2.  WoBK  AND  Labob  ®=>26— Ssbvicb  or  Ab- 
CHiTitcrp— Compensation— EviDKNCB. 

In  an  action  at  law,  where  the  plaintiff 
seeks  to  recover  for  services  rendered  as  an  ar- 
chitect, in  the  absence  of  any  evidence  as  to  the 
value  of  such  services,  the  plaintiff  is  not  enti- 
tled to  recover. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  {J  47-49;   Dec.  Dig.  «=s>26.] 

Error  to  Circuit  Court,  Duval  County ;  D. 
A.  Simmons,  Judge. 

Action  by  J.  A.  Lankford,  surviving  part- 
ner of  J.  A.  Lankford  &  Bro.,  against  3.  H. 
Dickerson  and  others.  Judgment  for  plain* 
tiff,  and  defendants  bring  error.    Reversed. 

B.  J.  L'Engle  and  P.  L.  Gaskins,  both  of 
Jacksonville,  for  plaintiffs  in  error.  F.  W. 
Butler  and  F.  B.  Jennings,  b^th  of  Jack- 
sonville, for  defendant  in  error. 

SHACKLEFORD,  J.  J.  A.  Lankford,  as 
the  surviving  partner  of  J.  A.  Lankford  & 
Bro.,  a  firm  of  architects  in  Washington,  D. 
C,  brought  an  action  at  law  against  "J.  H. 
Dickerson,  A.  J.  Junius,  A.  L.  Lewis,  mem- 
bers,  officers,  and  trustees  of  the  Grand 
Lodge  Free  and  Accepted  Masons  and  trus- 
tees of  Temple  Fund  and  property  of  the 
Most  Worshipful  Union  Grand  Lodge  of  the 
Most  Ancient  and  Honorable  Fraternity  of 
Free  Masons  of  Florida,  A.  L.  Lewis,  as 
Grand  Secretary,  and  A.  J.  Junius,  as  Grand 
Treasurer,  and  J.  H.  Dickerson,  D.  D.  Powell, 
Newton  Cole,  and  E.  W.  Laricins,  as  mem- 
bers of  board  of  directors  of  Masonic  Bene- 
fit Association,"  to  recover  for  architectural 
services  rendered  the  defendants  in  connec- 
tion with  the  erection  of  the  negro  Masonic 
Temple  in  the  city  of  Jacksonville.  No  er- 
rors are  assigned  on  the  pleadings.  The 
amended  declaration  consists  of  one  main 
count,  which  is  unnecessarily  long  and  exces- 
sively i>articnlar  in  details,  and  also  of  the 
common  counts,  to  which  the  defendants 
filed  a  number  of  pleas,  upon  all  of  which 
issue  was  Joined,  and  a  trial  was  had  before 


a  Jury,  which  resulted  in  a  verdict  being 
rendered  In  favor  of  the  plaintiff  for  the 
sum  of  $5,000.  During  the  trial  and  pri- 
or to  the  verdict,  the  plaintiff  moved  the 
court  to  dismiss  the  cause  as  to  D.  M.  Bax- 
ter and  Newton  Cole,  two  of  the  defendants, 
which  motion  was  granted.  The  following 
Judgment  was  entered  upon  the  verdict: 

"It  is  therefore  considered  by  the  court  that 
the  plaintiff  J.  A.  Lankford,  surviving  partner 
of  the  late  partnership  of  J.  A.  Lankford  & 
Bro.,  do  have  and  recover  of  and  from  the  de- 
fendants J.  H.  Dickerson,  A.  J.  Junius,  A.  L. 
Lewis,  members,  officers,  and  trustees  of  the 
Grand  Lodge  Free  and  Accepted  Masons  and 
trustees  of  Temple  Fund  and  property  of  the 
Most ,  Worshipful  Union  Grand  Lodge  of  the 
Most  Ancient  and  Honorable  Fraternity  of  Free 
Masons,  of  Florida,  A.  L.  Lewis,  as  Grand  Sec- 
retary, A.  J.  Junius,  as  Grand  Treasurer,  and 
J.  H.  Dickerson,  D.  D.  Powell,  and  E.  W.  Lar- 
kins  as  members  of  board  of  directors  of  Masonic 
Benefit  Association,  the  sum  of  $5,000,  for  his 
damages  herein   sustained,  besides  the  sum  of 

$ for  his  costs  herein  expended,  for  which 

let  execution  issue." 

The  defendants  filed  a  motion  for  a  new 
trial,  containing  61  grounds,  upon  which  the 
following  order  was  made: 

"Unless  the  plaintiff  shall  as  of  this  date  enter 
a  remittitur  for  so  much  of  the  amount  of  the 
verdict  as  is  in  excess  of  |3,000,  this  motion  will 
be  granted.  In  case  said  remittitur  is  so  en- 
tered the  motion  will  be  denied." 

Thereupon  the  plaintiff  filed  his  remittitur, 
pursuant  to  such  order,  which  the  trial  court 
accepted,  and  overruled  the  motion  for  a 
new  trial,  to  which  ruling  the  defendants  ex- 
cepted. This  Judgment,  which  now  stands 
for  $3,000  the  d^endants  have  brought  here 
for  review. 

We  think  that  the  trial  court  correctly 
charged  the  Jury  to  the  effect  that  there 
had  been  no  proof  adduced  which  would  en- 
title the  plaintiff  to  recover  under  the  sec- 
ond, fourth,  fifth,  sixth  and  seventh  counts 
of  the  declaration;  therefore  only  the  first, 
third,  and  eighth  coiuts  remained  for  con- 
sideration. The  first  count  alleges  the  mak- 
ing of  a  certain  specified  contract  between 
the  firm  of  J.  A.  Lankford  &  Bro.,  of  which 
the  plaintiff  was  a  member,  and  J.  H.  Dick- 
erson, acting  for  himself  and  also  for  the 
other  defendants,  by  which  the  firm  of  J. 
A.  Lankford  ft  Bro.  were  to  prepare  the  plans 
and  specifications  and  to  supervise  the  erec- 
tion of  a  Masonic  Temple  in  the  city  of  Jack- 
sonville, for  which  services  the  defendants 
were  to  pay  such  firm  5  per  cent  of  the  cost 
of  the  erection  of  such  building,  which  cost 
was  estimated  would  be  $100,000.  Such 
count  then  contains  the  follovring  allegation: 

"And  plaintiff  avers  that  thereupon  he  com- 
menced work  upon  the  plans  and  specifications 
for  the  erection  and  construction  of  said  Ma- 
sonic Temple  as  he  agreed  so  to  do,  and  contin- 
oed  thereat  until,  to  wit,  the  month  of  October, 
1908,  at  which  time  he  submitted  to  the  defend- 
ants in  the  city  of  Jacksonville,  Fla.,  such  pros- 
pective plans  and  specifications,  and  which  were 
by  the  defendants,  and  in  all  things,  approved 
and  accepted,  and  thereupon,  under  the  instruc- 
tion of  said  defendants  upon  the  acceptance  by 
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them  of  said  prospective  plans,  the  defendant 
prepared  the  plans  and  specifications  for  the 
erection  of  said  Masonic  Temple,  and  delivered 
the  same  to  the  defendants  during  the  middle  of 
the  year  1909,  which  were  bj  said  defendants 
accepted  as  and  for  the  plans  and  specifications 
so  prepared  by  the  plaintiff,  in  parsuance  of 
said  verbal  a^eement  theretofore  entered  into 
between  the  plaintiff  and  the  defendant  Dick- 
erson,  acting  for  and  on  behalf  of  the  defend- 
ant herein,  and  thereafter  under  and  by  the  terms 
of  said  verbal  agreement,  the  plaint-iff  continued 
in  the  employment  of  the  defendants,  working 
out  the  details  for  the  erection  and  conatmction 
of  said  Masonic  Temple  until,  to  wit,  the  month 
of  March,  1912,  when  for  reasons  unknown  to 
the  plaintiff,  the  defendants  wrongfully  and  il- 
legally without  cause  employed  other  architects 
to  prepare  other  plans  and  specifications  for  the 
erection  of  said  building,  and  declined  and  refused 
to  comply  with  the  terms  of  the  verbal  agree- 
ment, as  heretofore  set  forth,  existing  between 
the  defendants  and  plaintiff,  and  refused  and 
neglected  to  pay  the  plaintiff  for  his  services  in 
that  behalf. 

"And  plaintiff  alleges  diat  in  all  manners  and 
ways  he  has  performed  and  complied  with  each 
and  every  the  stipulations,  agreements,  and  re- 
quirements on  his  part  to  be  performed,  and  still 
stands  ready  to  so  comply  in  every  part." 

The  tbird  count  claims  the  sum  of  $6,800 
for  work  done  and  materials  furnished  by 
the  plaintiff  for  the  defendants  at  their  re- 
quest   The  eighth  count  is  as  follows: 

"8.  And  in  a  like  sum  for  that  the  plaintiff,  at 
the  request  of  the  defendants,  had,  before  said 
date,  March  31,  1912,  done  and  bestowed  certain 
services  in  and  about  the  business  of  said  de- 
fendants, and  for  them,  J.  H.  Dickerson,  for  and 
on  behalf  of  the  defendants,  promised  the  plain- 
tiff to  pay  him  on  request  so  much  money  as  he 
therefor  reasonably  deserved  to  have,  and  the 

Slaintiff  avers  that  he  then  and  there  reasonably 
eserved  to  have  therefor  the  sum  of  $6,800." 

[1,2]  A  carefnl  examination  of  the  evi- 
dence adduced  discloses  that,  according  to 
the  plaintiff's  own  testimony,  the  special  con- 
tract declared  upon  in  the  first  count  was 
never  carried  out  or  completed,  but  that  the 
same  was  abandoned  by  agreement  between 
the  plaintiff  and  the  defendants,  and  anoth- 
er contract  made,  by  which  the  plaintiff  was 
to  act  as  consulting,  instead  of  supervising, 
architect,  and  that  the  plaintiff  did  act  as 
such  consulting  architect  for  a  period  of 
some  months.  We  see  no  useful  purpose  to 
be  accomplished  by  setting  out  or  discussing 
the  evidence.  We  are  clear  that  the  first 
count  was  not  sustained  by  the  proofs,  and 
that  there  conid  be  no  recovery  thereunder. 
We  further  find  that  no  evidence  was  intro- 
duced as  to  what  compensation  the  plaintiff 
was  to  receive  under  the  second  contract,  as 
to  what  his  services  were  reasonably  worth 
under  the  first  contract  for  preparing  the 
plans  and  specifications,  or  what  his  services 
were  reasonably  worth  for  acting  as  con- 
sulting architect  under  the  second  contract 
This  being  true,  it  follows  that  there  could 
be  no  recovery  under  the  two  remaining 
counts,  the  third  and  the  eighth.  In  other 
words,  we  are  of  the  opinion  that  the  evi- 
dence fails  to  support  the  verdict  or  the 
judgment  as  finally  rendered,  for  which  rea- 


son the  jndgmMit  will  hare  to  be  reversed 

and  a  new  trial  awarded.    Having  reached 
this  conclusion,  there  is  no  occasion  for  a, 
further  discussion  of  the  assignments. 
Judgment  reversed. 

TATZjOR,  O.  J.,  and  OOCKREUj,  WHTT' 

FIELD,  and  ELLIS,  JJ.,  concur. 


(«9  Fla.  1M> 

CITT  OF  KEY  WEST  v.  BALDWIN. 
(Supreme  Court  of  Florida.    Feb.  0,  191S.) 

(ByUabut  hf  the  CourtJ 

1.  MTrNICn«AI.  COBPORATTONS  «=s>756— Defbc- 
nvB  Sidewalks  —  NzouGiBNOK  —  LiABiUTT 
OF  City. 

Where  the  charter  act  of  a  city  provides 
that  a  city  council  shall  have  power  to  regulate 
and  provide  by  ordinance  for  the  grading  and 
construction  of  sidewalks,  and  the  paving  and 
repair  thereof  by  the  owner  of  property  along- 
side and  abutting  on  such  sidewalks,  and  provid- 
ing that  in  the  event  the  property  owner  whose 
duty  it  is  to  construct  or  repair  tite  sidewalk  on 
which  his  property  abuts  fails  to  comply  with 
the  ordinance,  the  city  may  cause  the  same  to  txs 
constructed  or  repaired,  and  the  property  owner 
shall  be  liable  to  the  city  for  the  cost  of  sndi 
work,  and  the  same  shall  be  a  lien  on  such  prop- 
erty, also  requiring  the  city  to  keep  tiie  streets 
and  sidewalks  free  from  obstructions  and  in  good 
condition,  such  provisions  do  not  relieve  such 
city  of  its  duty  to  exercise  reasonable  diligence 
in  repairing  defects  in  sidewalks,  nor  from  lia- 
bility for  negligence  in  the  discharge  of  such 
duty. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1588 ;  Dec.  Dig.  «=> 
756.J 

2.  ToBTs  4=>2e  —  Acnon  Ex  Dklioto  —  Pua 
OF  Not  Gon-TT— Ebtbct. 

In  an  action  arising  ex  delicto,  the  plea  of 
not  guilty  does  not  deny  matters  of  inducement 
alleged  in  the  declaration. 

[Ed.  Note. — For  other  cases,  see  Torts,  Cent 
Dig.  i  83 ;    Dec.  Dig.  <3=>2e.] 

3.  PLKADiiro  «=3ll5— PixA— GsmnAi,  Issm. 

A  plea  which  contains  no  matter  that  can- 
not be  taken  advantage  of  under  the  general  is- 
sue should  be  treated  as  the  general  issue. 

[EM.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  f  240;   Dec.  Dig.  «=U5.] 

4.  Neolioencb  9=3llS — OomsiBnroBT  Nkgli- 
QENCE — Defense. 

Contributory  negligence  is  matter  of  defensek 
[Ed.  Note. — For  other  cases,  see  Neeligence, 
Cent  Dig.  |{  186-193 ;  Dec  Dig.  <S=>li3.] 

6.  MumciBAi.  CoBPOBATioiTs  9=»821— Deth;- 

nVB  SlDBWALKB— PXBSONAI.  IlTJUSUS— EVI- 

nsRCB. 

In  an  action  for  personal  injuries  caused  by 
a  defective  sidewalk,  the  evidence  showed  that 
the  sidewalk  where  the  plaintiff  fell  was  four  or 
five  inches  lower  than  the  one  on  which  she  had 
been  walking;  that  the  depression  was  not  grad- 
ual but  abrupt ;  that  at  night  the  lights  shining 
upon  the  sidewalk  made  the  whole  surface  ap- 
pear to  he  smooth;  and  that  the  plaintiff  step- 
ped into  this  depression  and  fell,  sustaining  in- 
jury. Held,  such  facts  prima  fade  show  an  ac- 
tionable defect  in  the  sidewalk. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |§  1745-1757;  Dec. 
Dig.  «=a821.] 
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C  Amuj.  AHD  Bkbob  «=>10S0  —  HABifi^us 
BuoB — AomssioN  or  Evidsnck. 

Error  in  the  admission  of  evidence  which  is 

harmles*  is  not  froond  for  reTersal 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent   Dig.   {J   1068,   1068.  058-4167, 

4186;  Dec.  Dig.  «s>1060.] 

7.  Btisbhck   «=s>364  —   Doouiibntabt  Bti- 

DmCK— MOBTAUTT  TABIXS. 

Upon  the  question  of  the  probable  duration 
of  the  earning  capaci^  of  one  peraumently  in- 
jured, the  American  Mortality  Tables  are  ad- 
misaible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  (  1S20;   Dec.  Dig.  «=»364.1 

&  Afpbai.  and  Ebbor  «=>216— Pbesxntation 

BbU>W— INSTBUCTIOM— DUIT   TO   BEQUXST. 

A  party,  desiring  a  charge  to  be  given  upon 
•  question  of  law,  should  request  such  instruc- 
tion as  he  may  consider  appropriate  and  desir- 
able, dae  his  complaint  of  the  Judge's  failure  to 
charge  upon  the  desired  point  will  not  be  heard. 
[I£d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Dec  Dig.  «s>216;  Trial,  Cent  Dig.  i 
627.] 

8.  Dahagbs  «=>132— Pxbsonai,  InjCBixa— Ex- 

CB8SIVK   RBCOVXBT  —   SUFFICIBNCT    OF  EVI- 
DBNCB.      ' 

Evidence  examined,  and  found  sufficient  to 

support  the  verdict  on  the  question  of  damage. 

[Ed.    Note.— For    other   cases,    see   Damages, 

Cent.  Dig.  H  372-385,  396;   Dec.  Dig.  <^1320 

Ercor  to  Circuit  Court,  Monroe  County; 
M.  F.  Home,  Judge. 

Action  by  Catherine  Baldwin  against  the 
City  of  Key  West  Judgment  for  plainUfC, 
and  defendant  brings  error.     Affirmed. 

B.  M.  Semple,  of  Key  West,  for  plalntifT  in 
error.  W.  Hunt  Harris,  of  Key  West,  for 
defendant  in  enor. 

BLIilS,  J.  Catherine  Baldwin,  the  de- 
fendant In  error,  hereinafter  referred  to  as 
the  plaintiff,  brought  an  action  at  law  in  the 
circuit  court  for  Monroe  county  against  the 
dty  of  Key  West,  the  plaintiff  in  error,  here- 
inafter referred  to  as  the  defendant 

The  action  is  for  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  the 
plaintiff  while  walking  along  Duval  street 
in  the  city  of  Key  West  in  the  nighttime. 

The  declaration  alleges  by  way  of  induce- 
ment that  the  city  of  Key  West,  at  the  time 
the  alleged  injury  to  the  plaintiff  occurred, 
was  a  municipal  corporation  and  existing  un- 
der the  laws  of  the  state  of  Florida,  and  as 
such  was  clothed  by  the  law  of  the  state  with 
powers  and  subject  to  the  duty,  among  others, 
of  Iceeping  sound,  safe,  and  suitable  for  pub- 
lic use  and  travel  all  Its  public  streets,  aUeys, 
walks,  and  gutters,  and  particularly  the 
street  Icnown  as  Duval  street  In  said  city; 
that  pursuant  to  the  authority  granted  by 
law,  the  defendant  in  December,  1912,  raised 
the  grade  of  Duval  street,  both  the  street 
proper  and  sidewallcs  upon  each  side  thereof, 
by  placing  curbing  to  an  established  grade 
and  by  paving  the  street  proper  with  brick, 
and  by  ordinance  required  the  owners  of  ad- 
jacent property  on  each  side  of  Duval  street 
to  build  and  construct  sidewalks  of  concrete 


in  front  of  their  respective  properties  on  the 
new  grade  established  for  the  sldewaUcs  of 
said  Duval  street  as  defined  by  the  line  of 
curbstone  on  each  side  of  the  street;  that 
according  to  the  statutes  of  the  state  of 
Florida  and  the  ordinances  in  such  cases 
made  and  provided,  in  those  cases  where  the 
property  holders  failed  or  refused  to  build 
end  construct  a  sidewalk  of  concrete  in  front 
of  their  respective  properties  on  said  street 
according  to  the  new  grade,  the  defendant 
was  authorized,  and  it  became  its  duty  to 
build  and  construct  the  sidewalk  as  afore- 
said, and  the  cost  of  construction  in  law 
should  become  a  lien  upon  said  property  so 
fronting  on  the  street;  that  the  owners  of 
the  property  on  the  northeast  side  of  Duval 
street  for  a  distance  of  approxtmately  161 
feet  from  the  corner  of  Petronla  and  Duval 
streets  built  and  constructed  a  sidewalk  of 
concrete  in  accordance  with  the  new  grade 
for  sidewalks  as  established  by  the  defend- 
ant; that  the  heirs  of  Ja&  R.  Shackelford, 
deceased,  the  owners  of  the  property  fronting 
60  feet  on  Duval  street  next  adjoining  the 
161  feet  above  mentioned  to  the  northwest, 
failed  and  refused  to  build  and  construct  a 
new  sidewalk  conforming  to  the  new  grade 
for  sidewalks  on  said  street  as  established, 
and  that  the  sidewalk  in  front  of  the  said 
property  of  the  heirs  of  Jas.  R.  Shackelford 
was,  on  the  6th  day  of  December,  1913,  ap- 
proximately five  inches  below  said  established 
grade,  and  there  was  an  abrupt  break  in  the 
surface  line  of  said  sidewalk  in  front  of  said 
property,  and  that  said  sidewalk  was  approx- 
imately five  Inches  below  the  established 
grade  where  it  joined  the  161  feet  already 
constructed  according  to  the  grade  aforesaid, 
which  fact  was  well  known  to  the  defendant, 
and  had  been  known  to  the  defendant  for 
12  months  previous  to  December  6,  1913,  and 
that  the  defendant  at  different  times  during 
the  said  12  months  notified  In  writing  the 
heirs  of  the  said  Ja&  R.  Shackelford  to  con- 
struct a  new  sidewalk  In  front  of  their  said 
property  on  said  Duval  street  according  to 
the  new  grade  established  as  aforesaid ;  that 
the  heirs  of  the  said  Jas.  R.  Shackelford,  not- 
withstanding said  written  notices  and  de- 
mands, failed  and  refused  to  construct  a 
new  sidewalk  in  front  of  their  said  property 
on  said  street  of  Duval.  The  declaration 
then  alleges  that: 

"Said  sidewalk  on  said  December  6,  1913,  and 
for  approzimatelv  12  months  before  said  date, 
was  there  wrongfully  and  negligently  suffered  to 
be  and  remain  below  the  aforesaid  grade,  in 
bad  and  unsafe  repair  and  condition,  and  divers 
holes  and  pitfalls  then  and  there  being  on  said 
street  and  sidewalk,  uncovered  and  exposed  in 
the  nighttime  and  dark,  to  be  fallen  into  with- 
out warning  by  the  travelers  on  said  street  and 
sidewalk,  afl  of  which  was  known  to  the  defend- 
ant on  the  5th  day  of  December,  1913,  and  had 
been  so  known  to  said  defendant  for  approxi- 
mately 12  months  previous  to  said  date. 

"Yet  the  said  defendant,  notwithstanding  its 
duties  as  aforesaid,  did  not  keep  its  streets  sound 
and  safe  and  serviceable  for  public  use  and  trav- 
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d,  but,  on  the  contrary,  knowingly,  willfully, 
negligently,  wrongfully,  and  unjustly  permitted 
the  sidewalk  of  the  aforesaid  street,  known  as 
Duval  street,  at  the  point  aforesaid,  to  be  and 
continue,  with  the  knowledge  aforesaid  of  said 
defendant,  in  an  unsafe,  dangerous,  and  defec- 
tive condition  as  hereinbefore  set  forth,  and  for 
approximately  12  months  next  preceding  the  time 
of  committing  the  grievance  hereinafter  men- 
tioned. 

"And  the  said  plaintiff,  on  the  said  Bth  day  of 
December,  1013,  being  at  said  time  64  years  of 
age,  while  walkin|;  along  said  Duval  street,  in 
a  northeasterly  direction,  in  the  nighttime,  at 
the  point  on  said  Duval  street,  on  the  northeast 
aide  thereof,  approximately  161  feet  from  the 
corner  of  said  Duval  street  and  Petronia  street, 
as  hereinbefore  set  forth,  as  she  had  a  right  to 
do,  and  not  apprehending  any  danger,  necessa- 
rily and  unavoidably  stepped  off  of  said  side- 
walk that  was  constructed  acoorfling  tn  the  said 
established  grade,  onto  the  said  sidewalk  in  front 
of  the  said  property  of  the  heirs  of  Jas.  R. 
Shackelford,  deceased,  and  by  reason  of  said 
last-mentioned  sidewalk  being  approximately  five 
inches  below  the  said  established  grade,  which 
fact  was  not  then  known  to  plaintiff,  said  plain- 
tiff necessarily  and  unavoidably  tripped,  stum- 
bled, and  fell  against  and  upon  said  sidewalk, 
street,  and  ground  with  great  force,  and  there- 
by, and  as  a  result  thereof,  the  left  forearm  of 
plaintiff  was  seriously  wrenched,  bruised,  and 
sprained,  her  right  arm  was  bruised  and  hurt, 
and  her  body  otherwise  bruised  and  wounded, 
and  also  by  means  of  the  premises,  the  said 
plaintiff  became  and  was  sick,  sore,  lame,  and 
disordered,  and  so  continued  for  a  lon^  time,  and 
will  so  continue  to  the  end  of  her  life,  during 
which  said  time,  said  plaintiff  has  suffered,  and 
will  continue  to  suffer,  great  pain  and  damage, 
and  was  hindered  and  prevented  from  perform- 
ing and  transacting  her  lawful  affairs  and  work, 
and  also  by  reason  of  the  premises  was  obliged 
to  pay  and  expend,  and  hath  necessarily  paid 
and  expended,  divers  sums  of  money  for  treat- 
ment, medicines,  and  physician's  services,  in  and 
about  endeavoring  to  be  healed  and  cured  of  the 
said  wounds,  hurts,  sicliness,  and  disorders. 

"To  the  damage  of  the  plaintiff,  amounting  to 
S2  000. 

"And  therefore  she  brings  this  suit  of  trespass 
on  the  case." 

On  Marcb  2,  1914,  the  defendant  filed  the 
following  pleas:  First,  not  guilty;  second, 
the  negligence  of  the  plaintiff  contributed  to 
the  damage  and  Injury  complained  of;  third, 
that  the  plalntifrs  alleged  damage  and  in- 
jury was  not  due  to  the  negligence  of  the 
dty  of  Key  West,  or  any  officer,  agent,  or 
servant  thereof,  but  was  entirely  the  result 
of  an  accident  for  which  defendant  was  in  no 
wise  responsible;  and,  fourth,  that  the  al- 
leged damage  and  injury  was  caused  by  the 
negligence  and  improper  conduct  of  the  plain- 
tiff, and  not  otherwise.  According  to  the 
Jurat  of  the  notary  public,  the  pleas  were 
sworn  to  by  the  mayor  of  Key  West,  but  it 
appears  from  the  record  that  he  did  not  sign 
the  afBdavit 

On  the  10th  day  of  June,  1914,  at  a  term 
of  the  said  court  the  cause  was  submitted  to 
a  Jury  on  the  Issues  Joined  between  the  par- 
ties. 

The  Jury  returned  a  verdict  for  the  plain- 
tiff and  assessed  her  damages  at  $2,000. 
Judgment  was  entered  for  the  plaintiff  on  the 
verdict 

On  the  11th  day  of  June,  1914,  and  before 


the  Judgment  was  entered,  the  defendant 
moved  the  court  for  a  new  trial  on  the  fol- 
lowing grounds: 

"First,  that  the  verdict  is  contrary  to  the 
law ;  second,  that  the  verdict  is  contrary  to 
the  evidence;  third,  that  the  verdict  is  con- 
trary to  the  weight  of  the  evidence;  fourth, 
that  the  verdict  is  contrary  to  the  law  and  the 
evidence;  fifth,  that  the  verdict  is  Iteyond  the 
value  of  the  damages  proved  by  the  evidence; 
sixth,  that  the  verdict  is  excessive;  seventh,  tliat 
the  verdict  is  contrary  to  the  charges  of  the 
court" 

The  motion  was  overruled,  and  the  defend- 
ant took  writ  of  error. 

There  are  five  assignments  of  error.  The 
first  is  based  upon  the  order  of  the  court 
denying  the  motion  for  a  new  trial. 

[1]  It  is  contended  that  no  duty  devolved 
upon  the  city  of  Key  West  to  build  or  con- 
struct sidewalks  in  the  city,  nor  to  repair  or 
keep  them  In  repair ;  that  the  city's  autlior- 
ity  extended  only  to  requiring  the  owners  of 
property  abutting  upon  the  streets  to  do  so, 
and  if  the  property  owner  failed  or  refused  to 
comply  with  the  requirements  of  the  city 
ordinances  relating  to  the  constTucOon  of 
sidewalks,  the  city  was  relieved  of  its  duty  to 
exercise  due  diligence  in  keeping  the  same 
in  good  condition. 

We  do  not  agree  with  this  contention. 
This  court  held  in  the  case  of  the  City  of 
Pensacola  v.  Jones,  58  FU.  208,  50  South. 
874,  that  under  section  1017  of  the  General 
Statutes,  requiring  abutting  owners  to  con- 
struct uniform  and  substantial  sidewalks 
around  their  several  lots,  and  to  keep  the 
same  in  repair,  did  not  relieve  the  city  of 
its  duty  to  exercise  reasonable  diligence  in 
repairing  defects  in  sidewalks,  or  its  liability 
for  negligence  in  the  discharge  of  this  duty. 

Section  26  of  chapter  5812,  Laws  of  Florida 
1907,  entitled  "An  act  to  establish  the  munic- 
ipality of  Key  West,  provide  for  its  govern- 
ment and  prescribe  its  Jurisdiction  and  pow- 
ers," is  as  follows: 

"The  city  council  shall  have  power  to  regu- 
late and  provide  by  ordinance  for  the  grading 
and  construction  of  sidewalks  and  the  paving 
of  the  same,  and  the  repair  thereof,  by  the  own- 
er or  owners  of  the  property  alongside  and 
abutting  thereon,  and  if  the  owner  or  owners 
of  any  lot  or  lots,  which  shall  be  so  required 
by  ordinance  to  be  constructed  and  paved  afore- 
said, shall  fail  to  comply  with  the  provisions 
of  such  ordinance  within  such  time  aa  may  be 
prescribed  therein  and  in  accordance  with  the 
plans  and  specifications  prescribed  by  such  or- 
dinance, the  board  of  public  works  may  con- 
tract for  the  construction,  grading,  paving  or 
repairs  of  such  sidewalks  as  the  case  may  be, 
and  the  city  shall  pay  for  the  same,  and  the 
owner  or  owners  of  the  property  abutting  where 
said  sidewalk  has  been  constructed,  graded  or 
repaired,  shall  be  liable  for  the  actual  cost  ol 
such  construction,  grading,  paving  or  repairs, 
as  the  case  may  be,  and  the  same  shall  be  a  lien 
upon  said  lot  or  lota  and  said  lien  may  be  en- 
forced in  the  circuit  court  of  Monroe  county. 

And  section  32  provides: 

"It  shall  be  the  duty  of  the  board  of  public 
works  to  see  that  the  streets  and  sidewalks  are 
kept  free  from  obstructions  and  that  the 
be  kept  in  good  condition." 
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These  two  sections  of  the  Charter  Act  of 
the  city  of  Key  West  not  only  bring  the  dty 
within  the  general  rule  as  to  keeping  Its  side- 
walks In  good  condition  as  announced  In  the 
Pensacola  case,  but  Impose  upon  it  that  duty 
In  specijBc  terms. 

[2]  The  allegations  of  the  declaration  that 
the  dty  of  Key  West  about  December,  1912, 
raised  the  grade  Of  Dnval  street,  both  the 
street  proper  and  the  sidewalks  upon  either 
side  thereof,  by  placing  curbing  to  an  estab- 
lished grade  and  by  paving  the  street  prop- 
er with  brick;  and  by  ordinance  required 
the  owners  of  adjacent  property  on  either 
side  of  Duval  street  to  build  and  construct 
sidewalks  of  concrete  in  front  of  their  respec- 
tive properties  on  the  new  grade  established 
for  the  sidewalks  as  defined  by  the  line  of 
curbstone;  and  as  to  the  construction  of  the 
sidewalk  in  accordance  with  this  new  grade 
on  the  northeast  side  of  Duval  street  for  a 
distance  of  approximately  161  feet  from  the 
comer  of  Petronla  street  and  Duval  street; 
and  as  to  the  failure  and  refusal  of  the  heirs 
of  Jas.  R.  Shackelford,  deceased,  the  owners 
of  the  property  50  feet  front  on  Duval  street, 
next  adjoining  the  aforesaid  161  feet  to  the 
northwest,  to  build  and  construct  a  new  side- 
walk conforming  to  the  new  grade;  and  as 
to  the  notice  by  the  city  through  its  duly  con- 
stituted officers,  to  the  owners  of  the  said 
■  property,  to  construct  a  new  sidewalk  in 
front  of  their  said  property  at  that  point — 
are  matters  of  inducement  which  the  plea 
of  not  guilty  did  not  deny.  Atlantic  Coast 
Line  R.  Co.  V.  Crosby,  B3  Pla.  400,  43  South. 
818;  Jacksonville  Electric  Co.  t.  Sloan,  62 
Fla.  257,  42  South.  516. 

[3]  The  third  and  fourth  pleas  set  up  no 
matter  which  could  not  have  been  taken  ad- 
vantage of  under  the  general  issue,  and 
should  be  treated  as  the  general  Issue.  Tay- 
lor V.  Branham,  35  Fla.  297,  17  South.  662, 
39  L.  R.  A.  362,  48  Am.  St.  Rep.  249;  Engelke 
&  Felner  MUIing  Co.  ▼.  Grunthal,  46  Fla.  349, 
85  South.  17. 

[4]  The  second  plea  is  one  of  contributory 
negligence,  which  is  a  matter  of  defense.' 
Halnlln  v.  Budge,  56  Fla.  342,  47  South.  825 ; 
Atlantic  Coast  Line  R.  Co.  v.  McCormlck,  69 
Fla.  121,  52  South.  712;  City  of  Orlando  v. 
Heard,  29  Fla.  581,  11  South.  182. 

The  evidence  was  sufficient  to  support  the 
allegation  in  the  declaration  as  to  the  negli- 
gence of  the  dty  In  the  matter  of  exercising 
reasonable  diligence  in  repairing  the  Duval 
street  sidewalk  at  the  point  where  the  injury 
occurred.  It  was  alleged  in  the  declaration 
that  the  condition  of  the  sidewalk,  at  the 
place  the  injury  occurred,  had  existed  for  ap- 
proximately 12  months  prior  to  the  date  the 
injury  was  alleged  to  have  occurred,  and  dur- 
ing an  of  that  time  the  dty  knew  of  such 
condition  and  wrongfully  and  negligently  suf- 
fered it  to  remain  "below  the  grade  afore- 
said In  bad  and  unsafe  repair  and  condition." 
The  evidence  supported  this  allegation.  It 
was  shown  that  the  board  of  public  works  of 


the  dty  knew  that  the  sidewalk  at  the  'point 
in  question  was  below  the  grade,  and  that  It 
was  necessary  to  have  it  brought  up  to  a 
level;  that  the  board  had  this  knowledge  in 
May,  1913,  and  that  In  that  month  the  board 
gave  notice  to  the  heirs  of  Shackelford  to 
constmd  a  sidewalk  at  that  point  to  conform 
to  the  new  grade;  that  a  grade  had  been 
established  by  the  dty  is  shown  by  the  allega- 
tions in  the  declaration  admitted  by  the 
pleaa  The  notice  served  by  the  board  on  the 
Shackelford  heirs  to  construct  a  sidewalk  in 
accordance  with  the  spedflcatlona  of  the  ordi- 
nance, which  was. also  in  evidence,  announced 
the  purpose  of  the  board  to  have  the  side- 
walk constructed  in  accordance  with  the  law, 
and  the  costs  would  become  a  lien  on  the 
property  if  the  owners  failed  to  comply  with 
the  notice  within  60  days.  The  knowledge  of 
the  defects  In  the  sidewalk,  was  by  this  evi- 
dence shown  to  have  been  in  the  possession 
of  the  munldpal  body.  Yet  for  four  months 
after  the  expiration  of  the  60-day  limit  given 
by  the  notice,  the  corporation  failed  to  take 
any  steps  to  repair  the  sidewalk  or  place  it 
in  the  condition  required  by  the  ordinance. 
But  it  is  arged  in  behalf  of  the  dty,  as  we 
read  the  brief  of  counsel,  that  the  plaintiff 
should  have  made  It  to  appear,  by  allegation 
in  the  dedaration  and  evidence  to  support  it, 
that  there  was  money  in  the  hands  of  the 
treasurer  of  the  city  to  meet  the  warrants 
to  cover  the  expense  of  such  work.  If  this 
defense  was  available,  it  is  one  which  should 
have  been  pleaded  by  the  defendant  and 
proven.  Rule  72  of  the  Rules  of  the  Circuit 
Court  in  Common  Law  Actions ;  Jacksonville 
Eledrlc  Go.  v.  Sloan,  supra.  It  was  not 
pleaded,  and  therefore  there  was  no  issue  on 
this  point. 

[6]  It  is  contended  that  the  inequality  in 
the  sidewalk  at  the  point  where  the  Injury 
occurred  was  not  snffident  to  make  the  dty 
guilty  of  negligence  in  permitting  it  to  re- 
main. The  evidence  shows  that  the  sidewalk 
on  which  the  plaintiff  fell  was  four  or  five 
inches  lower  than  the  one  on  which  she  had 
been  walking,  and  from  which  she  stepped 
when  she  fell;  that  she  sustained  an  injury 
when  she  fell;  that  the  depression  was  not 
gradual,  but  it  was  a  sharp  depression  or 
angle  about  four  or  five  inches  below  the  side- 
walk from  which  she  stepped.  The  injury 
occurred  in  the  nighttime,  the  lights  from 
across  the  street  shining  upon  the  sidewalk 
on  the  opposite  side  "made  the  whole  surface 
appear  to  be  smooth."  We  think  the  evidence 
was  suffldent  prima  fade  to  show  an  action- 
able defect  in  the  sidewalk.  Mayor  &  Alder- 
men of  Birmingham  v.  Starr,  112  Ala.  98,  20 
South.  424;  Bleber  t.  St  Paul,  87  Minn.  35, 
91  N.  W.  20. 

The  cases  relied  upon  by  the  plaintiff  in 
error  are  easily  distinguishable  from  the  case 
at  bar,  upon  this  point.  In  Ooodwyn  v.  City 
of  Shreveport,  134  La.  820,  64  South.  7^,  the 
sidewalk  did  not  end  abruptly,  the  depression 
was  not  more  than  1^  inches  and  aloped  at 
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an  aiigl«  of  45  decrees  toward  tbe  lower  side- 
walk ;  it  was  held  that  tills  was  not  such  an 
inequality  as  to  make  the  city  guilty  of  neg- 
ligence and  liable  to  one  injured  by  stumblliig 
orer  It  in  tbe  daytime.  In  Shietart  t.  City  of 
Detroit,  108  Mich.  309,  66  N.  W.  221,  Judge 
Orant  said  the  sole  ground  of  negligence  was' 
the  failure  of  the  dty  to  construct  a  side- 
walk In  front  of  the  lot  in  a  spars^  settled 
part  of  the  dty.  The  sidewalk  was  not  out 
of  repair ;  It  had  never  been  buUt  Hooker, 
J.,  concurring,  said  the  condition  waa  perfect- 
ly safe  to  all  except  the  heedless;  while 
Montgomery,  J.,  dissenting,  said  that  under 
the  circumstances  it  was  a  question  for  the 
Jury  whether  the  constructed  sidewalk  was 
in  a  condition  reasonably  safe  and  fit  for  pub- 
lic travel.  In  tbe  case  of  Kawlecka  v.  City 
of  Superior,  186  Wis.  613,  118  N.  W.  192,  21 
L.  R.  A.  (N.  S.)  1020,  it  appeared  that  the  dty 
rebuilt  a  p<»tion  of  the  sidewalk  on  a  bridge 
by  nailing  planks  two  inches  In  thickness  to 
the  upper  side  of  the  walk  as  theretofore  con- 
structed, and  permitted  the  other  portion  of 
the  walk  to  remain  unchanged.  This  condi- 
tion bad  existed  nearly  two  months  when  tbe 
acddent  occurred.  There  was  an  abrupt 
drop  of  two  inches  going  in  one  direction, 
and  an  ascent  of  two  inches  going  in  the  oth- 
er direction.  The  bridge  was  a  half  mile  in 
length,  and  the  sidewalk  thereon  was  levd 
from  one  end  to  the  other.  The  court  held 
tbe  defect  too  dight  to  Justify  a  recovery,  but 
said: 

The  "question  is  always  one  for  a  Jury,  unless 
the  conditions  and  circnmstances  are  so  clear 
and  convincing  as  to  leave  no  room  for  reason- 
able controversy.  When  the  conditions  shown 
are  such  that  different  minds  may  draw  differ- 
ent *  •  •  conclusions,  the  jury,  and  not  the 
court,  must  make 'the  ultimate  determination." 

That  view  may  be  very  well  applied  to  this 
<!ase. 

The  second  assignment  Is  based  upon  an 
instruction  by  the  court  to  the  jury  as  to  the 
duty  of  the  city  imder  its  charter  in  the  mat- 
ter of  grading  and  constructing  sidewalks. 
Tbe  charge  was  as  follows: 

"Under  section  26.  chapter  5812,  the  city 
coundl  of  the  city  of  Key  West  has  power  to 
regulate  and  provide  by  ordinance  for  the  grad- 
ing and  constructing  of  sidewalks  and  the  pav- 
ing and  repair  of  the  same  by  the  owners  of  the 
property  abutting  thereon,  and  if  tbe  owner  or 
owners  of  said  abutting  lots,  which  shall  be  so 
required  by  ordinance  to  be  constructed  and 
paved  as  aforesaid,  shall  fail  to  comply  with 
the  provisions  of  the  ordinance  ndating  to  grad- 
ing and  construction  of  sidewalks  within  such 
time  as  may  be  pre8cril>ed  by  said  ordinance 
and  in  accordance  with  the  plans  and  specifica- 
tions prescribed  by  such  ordinance,  it  is  the 
duty  of  the  board  of  public  works,  acting  for 
and  on  behalf  of  the  city  of  Key  West,  to  con- 
tract for  the  construction,  grading,  paving,  or 
repairing  of  such  sidewalks,  as  the  case  may  be, 
and  the  cost  thereof  becomes  a  lien  upon  the 
abutting  property." 

.  This  charge  was  not  excei)ted  to  at  tbe  ttme 
it  was  given,  nor  in  tbe  motion  for  a  new 
trial;  we  luive  considered  it,  however,  and 
tbink  there  was  no  error  in  it  Tbe  fact  that 
tbe  dty  liaa  power  to  regulate  and  provide  by 


ordinance  tor  the  grading  and  eonstmctioD  of 
sidewalks,  and  the  repair  thereof  by  the  own- 
ers of  property  alongside  and  abutting  there- 
on, and  authorizing  the  dty  to  contract  for 
tbe  construction,  grading,  or  repairing  of 
such  sidewalks  in  the  event  tbe  owners  ot 
tbe  property  alongside  and  abutting  thereon 
fail  to  comply  with  the  provisions  of  the  oi^ 
dinance  requiring  It  to  be  done,  "does  not  re- 
lieve the  dty  of  its  duty  'to  exerdse  reason- 
able diligence  in  repairing  defects  in  *  *  * 
sidewalks,'  or  its  liability  for  negllgenoe  In 
tbe  discbarge  of  ttiia  du^."  City  of  Pensa- 
cola  V.  Jones,  supra. 

[I]  A  witness  for  tbe  plaintiff  named  W.  D. 
Caali,  Jr.,  saw  tbe  plaintiff  faU  on  the  side- 
walk when  tbe  injury  is  alleged  to  have  oc- 
curred. He  was  asked  certain  questions,  and 
replied  as  follows': 

"Q.  Did  you  examine  the  sidewalk  there,  Mr. 
Cash,  to  see  if  there  was  anything  there  to 
cause  the  fall — did  you  or  did  you  not  look?  A. 
I  turned  around  and  cussed  the  sidewalk.  Q. 
Why  did  yon  do  it?  A.  Because  it  was  such  a 
piece  of  carelessness  for  a  sidewalk  of  the  main 
street  to  be  in  that  condition.'* 

Tbe  dtfendant's  counsel  moved  tbe  court 
to  strike  the  foregoing  answer  on  the  ground 
that  "it  was  not  a  fact,  but  that  the  witness 
was  stating  his  opinion."  Tbe  motion  was 
denied,  and  this  ruling  is  assigned  as  the 
third  error.  The  assignment  is  not  argued, 
but  counsel  for  plaintiff  in  error  Insist  that 
the  court  should  hare  instructed  tbe  Jury  to 
give  no  wdght  to  the  answer  of  Llils  witne«s. 
The  opinion  of  the  witness  as  to  the  care- 
lessness involved  in  permitting  such  a  con- 
dition to  exist  on  a  sidewalk  of  the  main 
street,  was  not  permissible  under  the  rules  of 
evidence,  and  the  court  should  have  directed 
tbe  Jury  to  disregard  it,  espedally  if  a  pr(^ 
er  objection  had  been  interposed  to  the  ques- 
tion which  elldted  this  objectionable  reply. 
But  the  question  here  is:  Was  the  refusal 
of  the  court  to  grant  this  obviously  correct 
motion  of  the  defendant  to  strike  tbe  answer 
reversible  error?  The  witness  himself  after 
expressing  the  opinion,  de&cribed  tbe  condi- 
tion of  the  sidewalk.  It  is  true  that  it  waa 
for  the  Jury  to  determine  whether  the  con- 
dition of  tbe  sidewalk  at  the  point  where  the 
injury  occurred  was  a  reasonably  safe  con- 
dition for  travel  in  the  ordinary  modes  by 
night,  as  well  as  by  day.  4  Dillon  on  Hn- 
nidpal  Corporations,  p.  2998;  Brennan  v. 
City  of  St  Louis,  02  Mo.  482,  2  S.  W.  481; 
City  of  Americue  v.  Johnson,  2  Ga.  App.  378, 
68  S.  B.  518;  City  of  Anniston  v.  Ivey,  151 
Ala.  392,  44  South.  48;  Smith  v.  aty  of  Kew 
York,  17  App.  Div.  438.  45  N.  Y.  Supp.  239. 
Tbe  undisputed  facts  are  ttiat  there  was,  at 
tbe  place  where  the  injury  occurred,  an  ab- 
rupt break  or  Inequality  in  the  sidewalk  of 
from  8  to  6  inches,  about  160  feet  from  tbe 
corner ;  that  both  the  old  and  new  sidewalks 
were  of  cement,  and  at  night  bad  tbe  aivear- 
ance  of  an  unbroken  or  smooth  surface.  An 
abrupt,  perpendicular  depression  of  as  much 
as  6  inches  occurring  in  a  sidewalk  some  dis- 
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tanoe  from  a  comer  was  snch  an  Inequality 
as  tlie  Jury  were  warranted  In  finding  was  not 
reasonably  safe  for  travel  by  night.  Independ- 
ently of  the  witness'  opinion  a&'  to  careless- 
ness, whether  of  the  city  or  property  owner 
he  did  not  say,  the  jury  had  before  it  sufll- 
cient  evidence  from  which  to  find  that  the 
city  was  guilty  of  negligence  in  permitthig 
the  defect  to  remain.  We  think  the  error 
was  harmless. 

The  fourth  assignment  is  based  on  the  ml- 
tag  of  the  court  sustalnlag  the  objection  of 
the  plaintiffs  attorney  to  the  question,  pro- 
pounded by  the  defendant's  attorney  to  the 
witness  Harold  Finder,  as  to  whether  or  not 
the  board  of  public  works  received  in  1913 
the  amount  required  by  law  that  they  should 
be  paid  according  to  the  budget  There  was 
no  error  in  this  mllng;  There  was  no  plea 
of  the  defendant  presenting  such  an  isstie, 
and  therefore  the  information  sought  by  the 
question  was  irrelevant 

[J,V\  The  witness  Hoffman  was  asked  by 
the  plaintiff's  counsel,  regarding  the  Ameri- 
can Mortality  Tables,  the  following  question: 
"Q.  Can  you  tell  from  that  book  the  life  ex- 
pectancy of  a  woman  64  years  of  age?"  To 
which  question  the  defendant's  counsel  ob- 
jected upon  the  ground  "that  Mortality  Ta- 
bles are  not  the  proper  way  to  introduce  evi- 
dence regarding  life  expectancy  of  a  person, 
and  that  the  same  is  incompetent"  This  ob- 
jection was  overruled,  to  which  ruling  an  ex- 
ception was  taken.  The  objection  was  prop- 
erly overruled.  The  American  Mortality  Ta- 
bles have  been  made  up  from  the  combined 
experience  of  the  life  insurance  companies  of 
America,  and  have  been  recognized  by  many 
courts  as  the  standard  throughout  the  United 
States,  and  are  perhaps  the  best  means  known 
to  the  ascertainment  of  the  probable  duration 
of  life.  These  tables  show  the  probable  dura- 
tl<m  of  the  Ufe  of  a  healthy  person,  but  not 
the  probable  duraition  of  one's  earning  ca- 
pacity ;  but  In  order  to  estimate  the  probable 
duration  of  one's  ability  to  earn  money  or 
to  perform  her  own  household  duties  and 
labors,  it  becomes  necessary  to  ascertain  the 
probable  duration  of  her  life,  or  as  it  is  call- 
ed, her  life  expectancy,  and  that,  taken  into 
consideration  with  all  the  other  evidence  in 
the  case,  the  jury  is  required  to  determine  the 
'probable  duration  of  the  earning  capacity  of 
the  person  inquired  about  Illinois  Cent  R. 
R.  Co.  V.  Honchins,  121  Ky.  526,  8»  S.  W. 
530,  1  U  R.  A.  (N.  S.)  375,  123  Am.  St  Rep. 
205 ;  Mississippi  &  T.  R.  R.  Co.  v.  Ayres,  16 
Lea  (Tenn.)  725 ;  San  Antonio  &  A.  P.  Ry.  Co. 
V.  Morgan  (Tes).  Civ.  App.)  46  S.  W.  672; 
Merrinane  v.  Miller,  157  Mich.  279,  118  N.  W. 
11,  25  I/.  R.  A.  (N.  S.)  685.  The  counsel  for 
plaintiff  in  error  complains  in  his  brief  of 
the  failure  of  the  court  to  Instruct  the  Jury 
fully  in  connection  with  the  Mortality  Tables, 
and  as  to  how  they  should  be  used  by  the 
jury  in  determining  the  life  expectancy  of  the 
Injured  person.     The  proper  practice  is  to 


ask  for  the  instructions  which  counsel  may 
consider  appropriate  and  desirable.  Sea- 
board Air  Line  R.  Co.  v.  Scarborough,  62 
na.  425,  42  South.  706;  Oarr  v.  State,  45  Ha. 
11,  34  South.  892. 

[>]  On  the  question  of  damages  it  Is  urged 
that  the  amount  fi.^ed  by  the  Jury  is  "beyond 
the  value  of  the  damages  proved  by  the  evi- 
dence." We  do  not  find  that  the  amount  al- 
lowed by  the  Jury  in  this  case,  which  was 
$2,000,  is  excessive.  The  plaintiff  was  64 
years  of  age,  a  widow,  with  five  small  grand- 
children dependent  upon  her.  She  did  all 
of  the  household  work,  occasionally  giving 
out  the  washing.  After  the  injury  she  suffer- 
er greatly,  her  left  arm  and  shoulder  and  left 
hip  were  bruised  and  wrenched.  At  the  time 
of  the  trial,  six  months  afterwards,  she  could 
not  raise  her  arm  without  great  pain.  As  to 
her  household  work  she  could  no  longer  per- 
form it  as  she  did  before  the  injury.  She  has 
difficulty  in  doing  the  cooking  for  her  family, 
and  assists  in  a  small  way  with  the  other 
work.  The  doctor  treated  her  "off  and  on" 
for  months.  She  did  not  recovw.  Dr.  Malo- 
ney  believes  she  could  never  recover.  The 
muscles  and  nerves  of  her  arm  were  injured, 
and  there  will  always  be  a  permanent  im- 
pairment of  the  functions  of  her  arm,  said 
Dr.  J.  Y.  Porter,  Jr.  Damages  in  cases  like 
this  must  be  measured  by  the  loss  of  time 
during  the  cure,'  and  expense  incurred  in  re- 
spect to  it,  the  pain  and  suffering  undergone 
by  the  person  injured,  and  any  permanent  In- 
Jury  causing  disability  or  further  exertion,  in 
whole  or  in  part  and  consequent  pecuniary 
loss.  Wilson  V.  City  of  Wheeling,  19  W.  Ya. 
323,  42  Am.  Rep.  780;  Anderson  v.  City  of 
WUmlngton,  6  PeonewUl  (Del.)  486,  70  AtL 
204. 

The  Judgment  <A  the  court  below  Is  af- 
firmed. 

TAYLOR,  C.  J.,  and  SHACKLBFORD, 
COCKRELL,  and  WHITFIELD,  JJ,  concur. 


OS*  La.  739) 
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STATE  V.  McCLOSKBI. 

In  re  McCLOSKEY. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1916. 

Rehearing  Denied  March  8.  1915.) 

(SyllQbut  Iv  Editorial  Btaf.) 
1.  iNrANis   «=>18— jDVKwnx    Coubt— Nbg- 

IXCTBD  ChILP— CONBlTi'U'flOWAL  PBOVISION. 

By  Const  art  118,  |  8,  the  juvenile  court 
has  jurisdiction  of  the  custody,  as  between  state 
and  parents,  of  a  neglected  child,  so  that  the 
jurisdiction  in  such  case  of  the  Juvenile  court 
is  simultaneous  with  that  of  the  court  in  which 
suit  for  separation  from  bed  and  board  is  pend- 
ing between  the  parents ;  the  jurisdiction  of  the 
latter  court  being  confined  to  controversies  as 
between  the  parents  over  the  custody  of  the 
child. 

[Ed.    Note.— For   other   cases,    see    Infanta, 
Cent  Dig.  %  18;   Dec.  Dig.  «=5lg.] 
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2.  Pbohibition  e=s)28— Jovenile  Coubt— De- 
termination OF  JDBISDICTION. 

On  ftpplication  for  probibition  against  the 
'Judge  of  the  juvenile  court,  who  awarded  the 
custody  of  a  child  to  her  mother,  a  finding  of 
fact  01  such  court  as  to  whether  the  child  wias 
neglected  as  defined  in  Const,  art.  113,  I  8,  so 
as  to  establish  its  jurisdiction,  must  be  taken  as 
true  by  Uie  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  $  77;    Dec.  Dig.  «=>28.] 

O'Niell,  J.,  dissenting. 

Application  by  George  T.  McCloskey  for 
writs  of  prohibition  and  certiorari.  Order 
nlBi  recalled,  and  application  denied. 

McCloskey  &  Benedict,  of  New  Orleans,  for 
relator.  Loys  Cbarbonnet,  of  New  Orleans, 
for  respondent 

PROVOSTT,  J.  The  relator  In  thla  case, 
alleging  that  he  Is  a  man  of  means;  that 
there  Is  pending  In  the  cItU  district  court 
a  salt  in  separation  from  bed  and  board  be- 
tween himself  and  his  wife.  In  which  he  has 
prayed  that  the  custody  of  their  minor  child 
be  awarded  to  him;  that  In  the  meantime 
he  has  had  the  said  child  In  his  possession, 
and  has  been  taking  proper  care  of  it;  that 
his  wife  has  gone  into  the  juvenile  court, 
and  there  sworn  out  an  affidavit  untruthfully 
charging  said  child  with  being  a  neglected 
and  abandoned  child;  that  the  Judge  of  the 
Mid  juvenile  court,  notwithstanding  notice 
given  to  him  of  the  pendency  of  the  said 
separation  from  bed  and  board  suit,  and  of 
relator  being  a  man  of  means,  and  taking 
all  due  and  proper  care  of  said  child,  has 
ordered  said  child  taken  from  relator,  and, 
notwithstanding  the  remonstrance  of  relator, 
has  turned  over  said  chUd  to  relator's  said 
wife  upon  her  famishing  bond  In  the  sum 
of  11,000;  and  alleging,  further,  that,  for 
two  reasons,  the  said  Juvenile  court  has  no 
Jurisdiction  of  said  diild:  First,  because 
the  awarding  of  the  custody  of  said  child  be- 
longs to  the  dvll  district  court,  as  an  Inci- 
dent to  the  separatitm  from  bed  and  board 
salt;  and,  second,  because  said  child  Is  nei- 
ther neglected  nor  abandoned,  but  is  being 
taken  good  care  of  by  its  father,  a  man  of 
means — prayed  that  this  court  issue  writs  of 
prohibition  and  certiorari  for  bringing  up  all 
the  proceedings  in  the  matter  into  this  court 
for  review;  and  the  said  writ  of  certiorari 
was  accordingly  Issued,  and  the  Judge  of  the 
juvenile  court  was  ordered  to  show  cause 
why  the  writ  of  prohibition  should  not  issue. 

The  two  legal  questions  sought  to  be  pre- 
sented to  this  court  by  the  relator  in  the  said 
application  are:  First,  whether  the  juvenile 
court  has  Jurisdiction  of  the  children  of  a 
marriage  pending  a  suit  for  separation  from 
bed  and  board  between  the  parents  in  anoth- 
er court;  and,  second,  whether  the  juvenile 
court  has  jurisdiction  of  a  child  that  Is  be- 
ing well  taken  care  of  by  Its  parents. 

[1]  The   Juvenile  court  and   the   court  in 


which  a  suit  In  separation  from  bed  and 
board  is  pending  between  the  parents  of  a 
child  may  have  simultaneous,  though,  not 
concurrent,  or  conflicting,  jurisdiction  of  the 
custody  of  the  child ;  that  of  the  Juvenile 
court  to  be  exercised  as  between  the  state, 
or,  80  to  speak,  the  child,  and  the  parents 
of  the  child;  and  that  of  the  other  court 
to  be  exercised  as  between  the  two  parents. 
In  the  instant  case,  on  the  assumption  of 
the  child  Iska  McCloskey  not  being  a  neglect- 
ed child  within  the  meaning  of  that  term  a» 
defined  by  the  Constitution  (article  118,  |  3) , 
the  Juvenile  court  is  utterly  without  juris- 
diction of  her  custody,  and  the  dvll  district 
court  has  exclusive  jurisdiction.  On  the  con- 
trary assumption,  the  Juvenile  court  has  Ja- 
risdiction. 

[2]  With  the  facts  of  the  case  this  court 
has  nothing  to  do,  but  must  assume  that  the 
learned  Judge  of  the  juvenile  court  exercised 
Jurisdiction  because  he  found  upon  the  facts 
that  the  said  child  of  relator  was  a  neglected 
child  within  the  meaning  of  that  term  as  ex- 
pressly, carefully,  and  explicitly  defined 
by  said  article  of  the  Constitution. 

The  order  nisi  herein  Is  recalled,  and  the 
application  of  relator  is  denied  at  bis  coat. 

O'NIELL,  J^  dissents. 

'  OMLa.  TU> 

No.  19910. 
CHICAGO,  ST.  L.  &  N.  O.  BY.  CO.  v.  TOWN 

OF  AMITE  CITY. 

(Supreme  Court  of  Louisiana.     Feb.   8,  1915. 

Rehearing  Denied  March  8,  1915.) 

(Syllabu*  ly  the  OowrU) 

Advebsb  Possession  <3=3l03— PBESCBiFnoit— 
Possession  Under  Colob  of  Title — Extent. 
The  rule  that  possession,  under  color  of  ti- 
tle, of  a  part  of  a  tract  of  land,  is  possession  of 
the  whole,  cannot  prevail  over  the  adverse  pos- 
session of  the  other  party  under  a  better  title. 
[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {$  590-S94;   Dec.  Dig.  <8=> 
103.] 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Parish  of  Tangipahoa;  Robert 
a  Ellis,  Judge. 

Action  by  the  Chicago,  St  Louis  &  New 
Orleans  Railway  Company  against  the  Town 
of  Amite  City.  From  Judgment  for  defend- 
ant plaintiff  appeals.  Reversed,  and  Judg- 
ment ordered  for  plalntUT. 

Hunter  C.  Leake,  of  New  Orleans,  and 
Bolivar  El.  Kemp,  of  Amite,  for  appellant 
S.  S.  Reld,  of  Amite,  for  appellee. 

LAND,  J.  Plaintiff  alleged  ownership  and 
actual  possession  for  more  than  one  year  of 
a  certain  strip  of  ground  75  feet  wide,  east 
of  the  center  line  of  its  north-bound  track, 
by  about  1,600  yards  in  length,  and  that  the 
authorities  of  the  defendant  town  were  at- 
tempting to  take  possession  of  said  strip  for 
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the  purpose  of  converting  It  into  a  public 
street,  and  bad  trespassed  on  the  same  by 
constructing  bridges  across  all  the  ditches 
and  drains  mnnlng  from  petitioner's  said 
track.  Plaintiff  further  alleged  that  said 
municipal  authorities  bad  further  trespassed 
on  said  strip  by  cutting  plaiutUTs  barbed- 
wire  light  of  way  fence  and  by  doing  certain 
grading  work  on  said  land. 

Plaintlfl  alleged  actual  damages  in  the  sum 
of  $1,000,  punitive  damages  in  the  sum  of 
$1,000,  and  $500  for  attorney's  fees. 

Plaintiff  prayed  for  Judgment  against  the 
town  of  Amite  City  in  the  full  sum  of  $2,500 
damages,  "and  ordering  said  town  to  desist 
from  further  disturbing  plaintiff's  possession 
of  said  land  and  quieting  petitioner  in  its 
possesslem  of  same." 

The  defendant  town,  for  answer,  after 
pleading  the  general  issue,  averred  its  un- 
interrupted possession  and  control  of  the 
land  in  dispute,  as  a  public  thoroughfare, 
since  the  year  1855,  when  said  property  wai^ 
dedicated  to  public  use  as  a  street  by  the 
owner,  as  shown  by  deed  of  record  and  map 
thereto  attached. 

Defendant  prayed  tor  Judgment  rejecting 
plaintiff's  demand  with  costs,  and  recogniz- 
ing and  auleting  the  respondent's  possession. 

There  was  Judgment  in  favor  of  the  de- 
fendant as  prayed  for,  and  the  plaintiff  has 
appealed. 

In  June,  1865,  John  M.  Bach,  the  owner  of 
the  site  of  Amite  City,  made  a  figurative  plan 
of  said  town,  and  sold  to  Mrs.  John  Calhoun 
squares  38  and  39  by  reference  to  said  plan, 
the  original  of  which  was  annexed  to  the 
deed. 

The  plan  shows  the  usual  subdivision  of 
the  town  site  into  squares  and  streets;  one 
of  the  latter  being  designated  as  Ballroad 
avenue.  According  to  this  plan,  square  39 
fronts  on  this  avenue,  in  the  center  of  which 
appear  two  parallel  lines  representing  a  rail- 
road track. 

Plaintiff  claims  that  Railroad  avenue  oppo- 
site square  Na  39  represents  its  right  of 
way  as  granted  by  the  said  John  M.  Bach. 
The  only  written  evidence  of  such  alleged 
grant  are  two  certain  recognitive  acts  exe- 
cuted In  1871  and  1873  by  the  said  Bach. 
The  acts  recite  that  the  original  grant  was 
made  about  October  6,  1866,  and  was  lost  or 
mislaid,  and  was  never  recorded. 

This  alleged  grant  was  subsequent  to  the 
sale  from  Bach  to  Mrs.  Calhoun,  which  was 
seasonably  recorded,  and  consequently  can- 
not affect  the  dedication  of  Railroad  avenue 
resulting  from  said  conveyance  made  with 
reference  to  the  plan  thereto  attached. 

It  appears  that  since  1865  Amite  City  has 
never  questioned  the  right  of  the  railroad 
company  to  use  the  central  portion  of  the 
avenue,  and  that  said  company  has  never  dis- 
puted the  right  of  the  public  to  use  as  a 
thoroughfare  that  portion  of  the  avenue  west 


of  its  tracks.  On  the  east  side  of  the  track 
the  avenue  was  not  opened  and  improved  by 
the  town  authorities  until  July  or  August, 
1908,  but  it  had  been  used  more  or  less  by 
the  public  for  many  years. 

The  evidence  for  the  defendant  tends  to 
show  that  since  1898  a  number  of  attempts 
by  the  agents  of  the  railroad  company  to  pre- 
vent or  obstruct  the  public  use  of  the  eastern 
portion  of  the  avenue  adjoining  the  property 
line  have  been  successfully  resisted  by  resi- 
dents and  municipal  officers.  Mr.  Bostick, 
whose  dwelling  faces  the  avenue,  testified 
that  in  1906  the  company  made  another  effort 
to  close  the  avenue  by  the  construction  of 
a  catUe  guard,  and  that  the  mayor  made  the 
company's  employes  desist,  and  punished  one 
of  their  number  for  trespassing  on  the  street. 
Plaintiff's  action  Is  possessory,  and  tities 
cannot  be  considered  except  to  show  extent  of 
possession.  As  both  parties  claim  under 
color  of  title,  and  show  possession  thereun- 
der, we  cannot  perceive  how  plaintiff's  later 
title  can  expand  its  actual  possession.  The 
rple  that  possession  under  color  of  title  of 
a  part  of  a  tract  of  land  is  possession  of  the 
whole  cannot  prevail  over  the  adverse  pos- 
session of  the  other  party  under  a  better 
tttie.  See  John  T.  Moore  P.  Co.  v.  Morgan's 
La.  &  T.  B.  R.  &  S.  S.  Co.,  126  La.  888,  68 
South.  22. 

On  the  issue  of  quiet  .and  uninterrupted 
possession  beyond  the  line  of  actual  railroad 
use,  we  think  that  the  plaintiff  has  failed 
to  make  out  its  case.  Of  course,  the  Judg- 
ment below  is  erroneous  in  not  excepting  the 
track  and  ground  actually  used  for  railroad 
purposes.  This  is  admitted  in  defendant's 
brief,  from  which  we  quote  as  follows: 

"The  town  claims  the  entire  tract,  when,  as  a 
matter  of  fact,  the  actual  roadbed  was  never 
intended  to  be  included  in  these  proceedings." 

According  to  plaintiff's  evidence,  the  ditch 
on  the  east  side  is  approximately  35  feet 
from  the  center  <tf  tho  north-bound  main 
track. 

It  is  therefore  ordered  that  the  Judgment 
appealed  from  be  reversed,  and  it  is  now  or- 
dered that  there  be  Judgment  In  favor  of  the 
plaintiff,  the  Chicago,  St  Louis  &  New  Or- 
leans Railroad  Company,  quieting  said  corpo- 
ration in  the  possession  of  the  parcel  of  land 
described  in  the  petition,  less  a  strip  40  feet 
wide  by  about  1,600  yards  in  length  to  be 
taken  off  of  the  eastern  portion  of  said  par- 
cel, not  including,  however,  any  side  or 
switch  tracks  of  the  plaintiff  company  which 
may  infringe  on  said  strip ;  and  it  is  further 
ordered  that  the  defendant  town  be  quieted 
in  the  possession  of  the  aforesaid  strip,  less 
reservation,  as  above  described;  and  It  is 
further  ordered  that  the  respective  demands 
of  the  parties  in  all  other  respects  be  re- 
jected, and  that  eadi  of  them  pay  one-half  of 
the  costs  of  suit  in  the  district  court,  and 
that  the  defendant  pay  the  costs  of  appeal. 
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(136  La.  74«)  „      „-.„„ 

No.  2086S. 

STATE  V.  MAUVEZIN. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1916. 

RehearlnK    Denied    March   8,    1916.) 

(Byllabut  by  the  Court.) 
1.  Statdtbb    «=>109— Title    awd    Subjict- 

Tbe  tiUe  of  Act  No.  24  of  1888,  beins  to 
amend  and  re-enact  section  807  of  the  Revised 
Statutes  of  18T0,  Is  sufficient;  and  the  ad- 
dition of  words  descriptive  of  the  purpose  of 
the  section  is  mere  surplusage. 

[E}d.  Note.— For  other  ca«es,  see  Statutes, 
Cent  Dig.  U  13&-139:   Dec  Dig.  «=>109.] 

3.  Stattttks   «=»107— Subjbct-Mattbr— Dr- 

PLiciTT— Abortion. 

Section  807  of  the  Revised  Statutes  of  1870 
denounces  both  successful  and  unsuccessful  at- 
tempts to  procure  abortion  or  premature  de- 
livery by  tne  administration  of  drugs,  potions, 
or  other  things.  Act  No.  24  of  1883  amends 
the  same  section  by  denouncing  the  procure- 
ment of  abortion  or  premature  delivery  by  any 
other  means.  Held,  that  the  act  does  not  con' 
tain  two  objects.  In  the  sense  of  the  CSonstitu- 
tion. 

[Ed. '  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |$  121-134 ;    Dec  Dig.  <S=9l07.] 

Provosty,  J.,  dissenting. 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court,  Pariah  of  Tangipahoa ;  Robert  S. 
Ellis,  Judge. 

Mrs.  John  Mauvealn  was  convicted  of  pro- 
curing and  causing  an  abortion  and  prema- 
tnre  delivery,  and  appeals.    Affirmed. 

Olay  Elliott  and  R.  C.  &  S.  Reld,  all  of 
Amite,  for  appellant.  R.  G.  Pleasant,  Atty. 
Gen.  (Wm.  H.  McClendon,  Dlst  Atty.,  of 
Amite,  and  G.  A.  Gondran,  of  New  Orleans, 
of  counsel),  for  the  State. 

LAND,  J.  Defendant  and  appellant  was 
convicted  and  sentenced  for  procuring  and 
causing  an  abortion  and  premature  delivery. 
The  defendant  was  charged  and  prosecut- 
ed under  the  provisions  of  Act  No.  24,  p.  18, 
of  1888,  the  title  and  first  section  of  which 
read  as  follows: 

"No.  24. 
"An  act  to  amend  and  re-enact  section  807  of 

the   Revised   Statutes  of   1870,    relative   to 

attempt   to   procure    premature   delivery    or 

abortion. 
"Section  1.  Be  it  enacted  •  •  •  that  sec- 
tion 807  of  the  Revised  Statutes,  of  1870  be 
amended  and  re-enacted  so  as  to  read  aa  fol- 
lows :  Whoever  shall  feloniously  administer, 
or  cause  to  be  administered,  any  drug,  potion, 
or  any  other  thing,  to  any  woman  for  the  pur- 
pose of  procuring  a^  premature  delivery,  and 
whoever  shall  administer,  or  cause  to  be  ad- 
ministered, to  any  woman  pregnant  with  child, 
any  drug,  potion,  or  any  other  thing,  for 
the  purpose  of  procuring  abortion  or  a  prema- 
ture delivery,  or  tohoever  bp  any  mean*  what- 
toever  ehall  jelontou$lv  procure  abortion  or  pre- 
mature delivery,  shall  oe  imprisoned  at  hard 
labor  for  not  less  than  one  nor  more  than  ten 
years." 

The  words  which  we  have  italicized  rep- 
resent the  amendment  to  section  807. 
•Defendant  was   charged   with   feloniously 


procuring  and  causing  abortion  and  prema- 
ture delivery  by  the  use  of  a  metal  Instm- 
ment 

Defendant  moved  to  quash  the  Information 
on  the  ground  that  Act  24  of  1888  is  uncon- 
stitutional, because  the  object  of  the  act  is 
not  expressed  in  its  title,  and  because  tlie 
act  contains  two  objects. 

[1]  Hie  title  of  the  act  purports  to  amend 
and  re-enact  section  807  of  the  Revised  Stat- 
utes of  1870.  The  words  "relative  to,"  etc, 
refer  to  the  section,  and  not  to  the  act,  and 
were  copied  from  a  marginal  note  in  the  edi- 
tion of  the  Revised  Statutes  of  1870.  Tlie  ti- 
tle Is  complete  without  those  words  of  de- 
scription, and  they  are  mere  surplusage. 

In  State  y.  Brown,  41  La.  Ann.  771,  6 
South.  638,  the  court  held  that  "An  act  to 
amend  and  re-enact  section  910  of  the  Re- 
vised Statutes  of  1870"  was  a  sufficient  ex- 
pression of  the  object  of  the  act  within  con- 
stitutional requirements,  citing  Amoult  ▼. 
City  of  New  Orleans,  11  La.  Ann.  66,  and 
State  ex  rel.  Farrar  ▼.  Garrett,  29  La.  Ann. 
637. 

This  doctrine  is  too  well  settled  to  require 
the  citation  of  other  cases. 

[2]  2.  "Abortion  at  the  common  law  was 
one  of  the  leading  offenses  against  popula- 
tion," but  now  nearly  all  the  Indictments  are 
upon  statutes.  Bishop's  Crim.  Law,  i  609. 
The  same  writer  further  says: 

"Where  the  law  makes  abortion  punishable, 
a  man  who  attempts  it  upon  a  woman,  and  fails, 
thereby  creates  the  same  alarm,  the  same  dis- 
turbance to  the  peaceful  order  of  society,  in 
every  view  the  same  barm  to  the  public,  wheth- 
er the  failure  was  caused  by  his  instrument  or 
drug  being  imperfect,  contrary  to  his  belief,"  or 
from  other  cause.    Id.  I  741. 

And  in  another  work  Mr.  Bishop  says: 

"A  person  indicted  under  a  statute  for  ad- 
mlnisteriqg  a  drug,  or  doing  some  other  like 
act,  with  the  Intent  to  procure  an  abortion,  may 
be  convicted,  not  alone  when  the  proofs  show 
an  unsuccessful  attempt,  but  equally  when  they 
show  the  attempt  made  successful;  that  is, 
show  an  abortion  actually  committed."  Bishop 
on  Stat  Crimes,  |  74a 

Section  807  does  not  use  the  word  "at- 
tempt," but  penalizes  the  felonious  adminis- 
tration of  any  drug,  potion,  or  anything  to 
any  woman,  for  the  purpose  of  procuring 
abortl<Mi  or  a  premature  delivery,  and  pre- 
scribes only  one  penalty. 

Hence  section  807  makes  no  dlstlnctioD  be- 
tween the  attempt  and  the  actual  procure- 
ment of  abortion  or  premature  delivery.  The 
section  was,  however,  by  its  terms  restricted 
to  the  internal  application  of  drugs,  potions, 
or  like  things,  for  the  purpose  of  procuring 
abortion.  Act  No.  24  of  1888  sought  to  en- 
large the  scope  of  the  section  by  interpolat- 
ing the  following  clause: 

"Or  whoever  by  any  means  whatsoever  shall 
feloniously  procure  abortion  or  premature  de- 
livery." 

The  section  and  amendatory  act  are  on  the 
same  subject-matter;    that  Is,  abortion  and 
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premature  delivery.  And  tttere  has  been  no 
attempt  to  embrace  In  tbe  statute  crimes  of 
an  entirely  different  nature.  Xbe  offenses 
charged  In  Act  24  of  1888  are  germane  to 
the  subject  of  the  act;  that  is,  abortion  and 
premature  delivery. 

In  the  late  case  of  State  ▼.  Harwick,  183 
I<a.  645,  63  South.  166,  this  court,  as  indi- 
cated in  the  syllabus,  held: 

"The  Legislature  may  in  a  statute  denounce 
an  act  as  a  crime,  and  also  denounce  as  a  crime 
in  the  same  statute  the  attempt  to  commit  the 
act,  'without  rendering  the  statute  unconstitu- 
tional aa  embracing  two  objects." 

In  an  attempt,  the  act  falls  short  of  the 
thing  intended.  Bishop,  GriuL  Law,  i  728. 
Section  807  of  the  Revised  Statutes  has  no 
such  limitation,  and  applies  not  only  to  at- 
tempts, but*  to  the  actual  procurement  of 
abortion  or  premature  delivery.  The  amend- 
atory act  of  1888  denounces  the  commission 
of  the  same  offense  by  any  other  means. 

It  sutfices  that  the  subject  of  an  act  be 
stated  in  general  terms,  and  in  order  to 
facilitate  legislation  a  very  liberal  construc- 
tion should  be  given  to  all  matters  which  are 
pertinent  or  germane  to  the  subject  of  the 
enactment.  Board  of  Medical  Examiners  v. 
Fowler,  50  La.  Ann.  1370,  24  South.  809. 

Judgment  aflBrmed. 

PROVOSTT,  J.  (dissenting).  The  question 
In  this  case  is  not  as  to  whether,  for  the  pur- 
pose of  amending  a  section  of  the  Revised 
Statutes,  the  recital  in  the  title  of  an  act  that 
the  act  Is  one  to  amend  the  particular  section 
of  the  Revised  Statutes  in  question,  is  not  a 
sufficient  compliance  with  the  provision  of 
the  Constitution  requiring  the  object  of  an 
act  to  be  stated  in  its  title ;  for  it  most  un- 
questionably is. 

Again,  the  question  in  this  case  is  not  aa 
to  whether  the  crime  of  administering  or 
causing  to  be  administered  some  drug,  potion, 
or  any  other  thing  to  any  woman,  for  the 
purpose  of  procuring  a  premature  delivery, 
Is  not  germane  with  the  crime  of  procuring 
atMrtion  or  premature  delivery,  and  may  not 
be  induded  in  the  same  statute  under  some 
appropriate  title,  for  it  most  unquestiona- 
bly is. 

But  the  question  is  whether  a  title  "rela- 
tive to  attempt  to  procure  premature  delivery 
or  abortion"  expresses  an  intention  to  legis- 
late on  the  subject  of  the  crime  Itself  of  pro- 
curing abortion  or  premature  delivery. 

In  my  opinion,  it  does  not;  and  the  reason 
Is  that  the  attempt  to  commit  a  crime  is  not 
In  law  the  same  thing  as  the  consummation 
of  the  crime.  Crimes  are  so  far  germane  that 
under  the  title,  "An  act  relative  to  crimes," 
all  the  crimes  known  to  human  nature  might 
be  constitutionally  legislated  upon;  and,  by 
virtue  of  the  principle  that  the  greater  in- 
cludes the  less,  it  might  perhaps  be  compe- 
tent to  legislate  relatively  to  the  attempt  to 
commit  a  crime  under  a  title  relative  to  the 


commission  of  the  crime ;  but  It  seems  to  me 
that  a  title  relative  to  the  attempt  to  com- 
mit a  crime  does  not  express  an  intention  to 
legislate  touching  the  consummation  of  the 
crime,  and  that  therefore  it  is  not  competent 
to  le^late  under  it  touching  the  completion 
or  commission  of  the  crime. 

To  Illustrate:  Section  792,  Rev.  Stat.,  de- 
nounces a  penalty  for  assault  with  intent  to 
murder,  or.  In  other  words,  for  attempt  to 
murder.  In  so  far  as  punishing  the  mere  at- 
tempt to  commit  a  crime,  as  contradistin- 
guished from  the  consummation  of  the  crime, 
it  is  an  exact  parallel  with  section  807,  which 
is  relative  to  the  attempt  to  commit  abortion, 
as  contradistinguished  from  the  consumma- 
tion of  the  crime.  Now,  would  it  be  compe- 
tent to  legislate  touching  murder,  under  a 
Htle  "An  act  to  amend  section  792  relative  to 
attempt  to  commit  murder"?  It  seems  to  me, 
evidently,  not  It  seems  to  me  that,  under 
such  a  title,  every  different  mode  by  which 
murder  could  possibly  be  attempted  to  be 
committed  might  be  validly  legislated  upon, 
but  not  the  consummation  of  the  crime,  or 
the  crime  Itself  of  murder. 

I  therefore  respectfully  dissent. 


No.  20334. 


(136  La.  71b) 


GRAFF  V.  GRAFF. 

(Supreme  Court  of  Louisiana.  April  27,  1914. 
Rehearing  Denied  May  25.  1914.  On  Motion 
to  Dismiss,  Feb.  8,  1916.  Rehearing  De- 
nied March  8.  1915.) 

(Syllalui  by  tA«  Court.) 

1.  Appeal  and  Ebbob  <8=>77e  —  Right  to 
■WiTHDBAW  Appeal. 

An  appellant  will  not  be  permitted  to  with- 
draw the  appeal  without  the  consent  of  the  ap- 
pellee who  has  answered  the  appeal  and  asked 
that  the  judgment  be  affirmed,  even  thouKh,  be- 
fore answering,  the  appellee  moved  to  HiamJi^ 
tlie  appeal  for  want  of  citation. 

FF'd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3115-3119;  Dec  Dig.  «=» 
776.] 

On  Motion  to  Diamiss. 

2.  Appbal  and  Ebbob  ^=3435  —  Motion  to 
Dismiss  Appeal— Waiveb. 

A  motion  to  dismiss  an  appeal  for  want  of 
citation  is  waived  by  an  answer  to  the  appeal, 
praying  that  the  judgment  be  affirmed. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2184-2100;  Dec.  Dig.  «=> 
435.] 

On  the  Merits. 

3.  DivoBCB  $=»25— Sefabation  tboh  Bed 
AND  Boabd — Gbounds. 

Petty  quarrels  between  husband  and  wife 
are  not  sufficient  cause  for  a  judgment  of  separ- 
ation from  bed  and  board. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  SS  01.  106;   Dec.  Dig.  <8=>25.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;   T.  F.  Bell,  Judge. 

Action  by  John  Graff  against  Marie  Graff. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   Application  to  withdraw  appeal  de- 
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nled.  Judgment  reversed,  and  rehearing  re- 
fused. 

J.  H.  Levy  and  Ellas  Goldstein,  both  of 
Shreveport,  for  appellant.  B.  H.  Llchten- 
stein,  of  Shreveport,  for  appellee. 

On  Application  to  Withdraw  the  Appeal. 

O'NIEIjIi,  J.  The  defendant  appealed  from 
a  Judgment  of  separation  from  bed  and  board 
rendered  against  her  on  eoufirmtttlon  of  de- 
fault 

[1]  The  appellee  filed  a  motion  to  dismiss 
the  appeal,  on  two  grounds:  First,  that  he 
had  not  been  served  with  a  citation  of  ap- 
peal, although  the  appeal  was  taken  in  a 
term  of  court  subsequent  to  that  in  which  the 
Judgment  was  rendered;  and,  second,  that 
the  statement  of  facts  signed  by  the  trial 
Judge  is  not  correct.  In  support  of  this  lat- 
ter allegation  in  his  motion  to  dismiss  the 
appeal,  the  plaintiff  filed  two  ex  parte  affi- 
davits. Two  days  later,  the  plaintiff  filed  an 
answer  to  the  appeal,  alleging  that: 

"Reserving  all  rights  of  hia  motion  to  dismiss 
the  aforesaid  appeal,  respondent  shows  that  the 
judgment  rendered  in  said  cause  was  upon  am- 
ple and  sufficient  evidence,  and  that  the  judg- 
ment of  the  lower  court  should  be  affirmed?' 

The  prayer  of  this  motion  is  that  the  Judg- 
ment be  affirmed  and  that  the  appellant  be 
condemned  to  pay  the  costs  of  both  courts. 

Acknowledging  that  the  omission  of  the 
citation  would  be  fatal  to  her  appeal  unless 
the  answer  to  the  appeal  should  be  held  to  be 
a  waiver  of  citation,  and  fearing  that  this 
question  might  be  decided  against  her  at  a 
time  when  it  would  be  too  late  to  take  anoth- 
er appeal,  the  appellant  filed  a  motion  to 
withdraw  her  appeal,  in  order  that  she  might 
take  another  appeal  with  proper  citation. 

The  appellee  filed  an  answer  to  the  appel- 
lant's motion  to  withdraw  her  appeal,  oppos- 
ing the  withdrawal  upon  the  ground  that  he 
had  answered  the  appeal  and  had  urged  an- 
other reason  for  dismissing  it,  besides  the 
want  of  citation  of  appeal.  He  therefore  in- 
sists "that  the  matter  should  be  allowed  to 
come  regularly  for  trial  according  to  law." 

In  the  brief  filed  by  her  counsel,  the  ap- 
pellant admits  that  the  only  purpose  for 
which  she  desires  to  withdraw  her  appeal  is 
to  take  another  appeal  on  proper  citation. 
The  appellee's  original  motion  to  dismiss  the 
appeal  for  want  of  citation  cannot  now  be 
regarded  as  a  consent  that  the  appeal  be 
withdrawn,  in  view  of  his  subsequent  plead- 
ings in  this  court 

"When  the  Supreme  Court  once  has  jurisdic- 
tion of  an  appeal,  whether  by  transmission  of 
the  record  or. by  that  of  the  citation  served  on 
the  appellee,  it  cannot,  in  any  case,  permit  the 
appellant  to  wjthdraw  his  appeal,  without  the 
consent  of  the  appellee,  and  the  cause  shall  take 
its  course  whether  the  appellant  make  default 
or  not."     C.  P.  art  901. 

The  application  to  withdraw  the  appeal  Is 
therefore  denied. 

On  Motion  to  Dismiss. 

[2]  The  motion  to  dismiss  this  appeal  was 
waived  by  the  appellee's  answer  to  the  ap- 


peal, in  which  he  prayed  that  the  Judgment 
be  affirmed,  and  by  his  answer  to  the  appel- 
lant's motion  to  withdraw  the  appeaL  The 
motion  to  dismiss  the  appeal  is  therefore 
overruled. 

On  the  Merita. 

[3]  The  petition,  which  was  served  upon 
the  defendant  while  she  was  visiting  her  son 
in  New  Orleans,  contains  only  the  following 
allegations:  • 

"Paragraph  1.  That  he  was  married  to  his 
said  wife  in  the  city  of  Bucharest  state  of 
Roumania,  some  time  during  the  year  of  1SS2 
or  1883 ;  that  thereafter  they  came  to  live  in 
America,  and  for  the  last  seven  years  have  lived 
and  maintained  their  matrimonial  domicile  in 
the  city  of  Shreveport 

"Par.  2.  Petitioner  shows  that  be  has  always 
conducted  himself  properly,  has  given  his  wife 
no  cause  or  provocation  for  ill  treatment  and 
has  done  everything  in  his  power  to  make  her 
home  Iiappy  and  comfortable. 

"Par.  8.  Your  petitioner  shows  that  his  ssiid 
wife  has  a  violent  temper  and  malicious  dis- 
position and  has  made  his  life  unbearable  for 
a  long  time;  that  he  has  endured  the  ill  treat- 
ment imposed  upon  him  for  years,  always  hop- 
ing that  her  disposition  woiUd  change  for  the 
better;  but  that,  instead  of  its  changing  for 
the   better,  she  has  become  more   violent. 

"Par.  4.  Petitioner  shows  that  his  said  wife 
has  been  guilty  towards  him  for  years  of  the 
grossest  cruel  and  outrageous  treatment  whicli 
renders  their  living  together  insupportable:  that 
she  has,  in  the  presence  of  strangers,  on  divers 
occasions,  cursea  and  abused  him,  and  has,  on 
several  occasions,  threatened  to  strike  him. 

"Par.  5.  Your  petitioner  further  shows  that 
about  10  days  ago,  his  said  wife,  contrary  to 
his  wishes,  sold  all  the  household  effects  and 
furniture  contained  in  the  premises.  No.  1800 
Laurel  street,  in  the  said  city,  wherein  they 
had  their  home,  and,  appropriating  all  the  mon- 
ey from  the  proceeds  of  the  sale  of  said  house- 
hold goods  to  her  own  use,  left  for  the  city  of 
New  Orleans,  where  she  now  resides. 

"Par.  6.  Petitioner  shows  that,  because  of  the 
conduct  of  his  said  wife,  their  living  together 
has  been  made  unsupportable,  and  he  is  entitled 
to  a  separation  from  bed  and  board  and  in  due 
course  a  final  divorce." 

The  defendant  says  that  she  is  unable  to 
read  English  and  did  not  kmow  that  she  had 
been  sued  until  she  returned  to  her  home  and 
learned  that  the  Judgment  had  been  rendered 
against  her.  This,  however,  is  merely  her 
explanation  for  appealing  from  a  Judgment 
which  she  did  not  resist  in  the  district  court 

The  statement  of  facts  prepared  and  sign- 
ed by  the  trial  Judge  for  the  purpose  of  the 
api)eal  is  as  follows: 

"I  remember  very  little  of  the  actual  testi- 
mony in  this  case,  as  nothing  happened  to  im- 
press it  upon  my  memory. 

"I  do  remember,  however,  that  plaintiff  at- 
tempted to  prove  same  upon  default  about  the 
time  it  was  ripe  for  same;  that  he  produced  one 
witness  who  swore  that  he  had  heard  frequent 
quarrels  between  John  Graff  and  his  wife,  but 
did  not  know  who  started  them.  I  refused  to 
render  judgment  on  such  testimony,  and  the 
cause  was  continued  for  further  testimony. 
Some  month  or  two  later,  plaintiff  took  the  case 
up  again  and  produced,  I  think,  two  witnesses 
who  swore,  to  the  best  of  my  recollection,  that 
they  had  heard  Mrs.  Graff  quarreling  at  her  hus- 
band on  several  occasions,  and  that  he  just 
seemed  to  be  taking  it.  I  have  no  recollection 
whatever  of  any  evidence  being  introduced  to 
show  that  defendant  had  sold  the  household 
goods  and  left  for  New  Orleans. 

"The  evidence  was  not  the  most  satisfactory.' 
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bnt.  In  Tiew  of  the  foot  that  the  record  ahow- 
ed  that  defendant  had  been  Mtred  personally 
and  made  no  appearance,  the  court  granted  the 
prayer  of  the  petition." 

From  this,  it  appears  that  the  plaintiff  fail- 
ed to  prove  the  only  apeclflc  allegation  of 
fact  in  hia  petition,  and  is  not  entitled  to  a 
judgment  of  separation  from  bed  and  board. 

The  doctrine  applicable  to  the  facts  of  this 
case  was  expressed  in  Pozo  v.  Cionnor,  107 
La.  453,  31  South.  766,  viz.: 

"To  warrant,  in  Louiaiana.  a  judfrmrnt  of 
separation  from  bed  and  board  between  married 
persons,  the  gronnds  assigned  and  proved  must 
b«  of  a  very  serious  character.  Light  differ- 
ences between  the  spouses  will  not  suffice." 

The  Judgment  appealed  from  is  annulled 
and  reversed,  at  the  cost  of  the  appellee. 


'^^  "^  "^  No.  20376. 

MUNCHOW  ▼.  MUNCHOW. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915. 

Behearing  Denied  March  8.  1915.) 

(BvOaInu  by  tlu  Court.) 
Husband  Aifo  Wmc  9=>272— CoMirnHirr  or 
Acquets  and  Oains— Setixemknt. 

In  the  settlement  of  a  community  of  acquets 
and  gains,  the  husband  is  not  entitled  to  nave 
credit  for  separate  funds  contributed  by  him  to 
the  community,  except  to  the  extent  that  the 
property  of  the  community  is  thereby  enhanced 
in  valae  at  the  time  of  its  dissolution;  and 
this  must  be  shown  with  reasonable  certainty. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
Ife,  Cent  Dig.  H  1003-1007;   Dec.  Dig.  «=> 
272.] 

Appeal  from  CItU  District  Court,  Parish 
of  Orleans;  T.  C.  W.  Ellis,  Judge. 

Action  by  Mrs.  Emile  Muncbow  against  her 
busband.  From  a  Judgment  rendered  on  op- 
positions filed,  plaintiff,  and  her  attorney  in 
bis  own  belialf,  appeal.  Amended  in  part, 
affirmed  in  part,  and  remanded. 

Martin  H.  Manlom  and  Bb  Howard  Mo- 
Caleb,  botb  of  Mew  Orleans,  for  api>ellant. 
Tltcbe  ft  BogMB,  Chandler  C.  Luzenberg,  and 
Dart,  Keman  ft  Dart,  all  of  New  Orleans, 
for  appellee. 

O'NIBLL^  J.  The  plaintiff  obtained  a 
judgment  against  the  defendant,  decreeing  a 
separation  from  bed  and  board,  and  ordering 
a  settlement  of  the  community  of  acquets 
and  gains  which  was  dissolved  by  the  Judg- 
ment. The  property  of  the  community  was 
sold  nnder  the  orders  of  court,  and  the  no- 
tary appointed  to  effect  the  partition  pre- 
pared and  submitted  a  projet  of  distribntion, 
to  which  certain  oppositions  were  filed  by 
tbe  defendant  busband,  and  to  which  others 
were  filed  by  tbe  plaintiff.  From  the  Judg- 
ment rendered  on  these  oppositions,  the 
plaintiff,  Mrs.  Muncbow,  and  her  attorney 
In  his  own  behalf,  have  appealed. 

Tbe  plaintiff  complains  of  tbe  Judgment  or- 
dering that  tbe  defendant  husband,  be  paid 
95,500  out  of  tbe  conmiunity  funds.     That 


mudi  was  allowed  of  his  claim  of  f6/)59.71 
which  be  asserted  as  a  creditor  of  tbe  com- 
munity   in  bis  opposition  to  the  distribution 
proposed  by  tbe  notary.    The  credits  claimed 
by  tbe  husband  are  as  follows: 
Amount  loaned  to  the  Mutual  Loan  & 
Building  Company,  before  the  mar* 
riage  and  collected  after  the  mar- 
riage     $1,000  00 

Amount  similarly  loaned  to  and  col- 
lected from  the  firm  of  Mnnchow 

ft  Son 600  00 

Amount  similarly  loaned  to  and  col- 
lected from  Otto  Walter,  builder. . .     1,000  00 
Five  shares  of  Teutonia  Bank  Stock       600  00 
Twenty-one  shares  of  Mutual  Build- 
ing &  Loan  Stock  at  |25 525  00 

One-haU  interest  in  tbe  business  of  B. 
Muncbow  &  Son 2,534  71 

$6,059  71 
Tbe  plaintiff  and  defendant  ynre  married 
on  tbe  30th  of  April,  1896.  He  was  then  the 
jimlor  member  of  tbe  firm  of  JB.  Muncbow  ft 
Son,  owning  one-half  Interest  in  tbe  slating 
or  roofing  business  with  Ills  father,  Ernest 
Muncbow.  An  Inventory  of  tbe  business  tak- 
en In  January,  1886,  showed  assets  amount- 
ing to  $5,069.42  above  liabilities.  Xnd,  from 
tbe  testimony  of  bis  father  that  the  business 
was  then  prospering,  tbe  defendant  claims 
that  bis  half  Interest  was  worth  fully  $2,- 
634.71  at  tbe  date  of  bis  marriage.  It  seems 
that  to  this  should  be  added  a  certain  deed 
of  trust  wortb  $i;000,  which  belonged  to  tbe 
firm. 

On  tbe  2d  of  September,  1901,  tbe  partner- 
ship of  E.  Muncbow  ft  Son  was  dissolved  by 
Emile  Muncbow's  purchasing  his  father's  in- 
terest in  the  business.  Tbe  assets  of  tbe 
business,  not  itemized,  bnt  consisting  of  stock 
on  hand,  bills  receivable,  casb  in  bank,  horse, 
wagon,  and  buggy,  then  amounted  to  $10,125.- 
96.  Tbe  liabilities  amounted  to  $166,  leaving 
a  value  of  $9,969.96.  From  this  was  deduct- 
ed the  $69.06  for  bad  accounts,  leaving  a  net 
worth  of  $9,900.  jlmest  Muncbow  drew  out 
and  accepted  as  his  half  interest  of  $4,960 
the  following  items,  which  were  treated  as 
belonging  to  the  firm,  vlE.: 

Promissory  notes  due  tbe  Arm $1,700  00 

Five  shares  Teutonia  Bank  stock...        600  00 

Cash  1,600  00 

Emile   Muncbow    gave   his   personal 
note  for  1,150  00 


Total  amount  paid  Ernest  Mun- 
cbow    $4,950  00 

The  defendant  thereafter  conducted  the 
business  of  roofing  houses  and  repairing  slate 
roofs,  and  the  business  prospered  for  about 
five  years.  Then  be  began  drinking  intoxi- 
cants to  excess,  dissipating  and  wasting  bis 
time  and  money,  and  neglecting  his  business. 
He  bought  a  gas  boat  and  buUt  another  for  his 
individual  pleasure,  and  frequently  went  out 
on  fishing  expeditions  for  several  days  at  a 
time,  taking  his  employes,  whose  time  be  was 
paying  for,  taking  also  other  guests,  and  pay- 
ing for  quantities  of  Intoxicating  liquors  and 
all  other  expenses  of  tbe  trips.     The  office 
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and  only  baslness  establlabment  was  in  the' 
Bame  premises  witli  the  residence,  and  the 
wife  answered  the  telephone  calls,  took  orders 
for  work,  and  tried  to  keep  the  business  from 
total  loss.  But  the  husband  continued  spend- 
ing much  of  his  time  on  fisliing  expeditions 
and  the  balance  principally  in  a  maudlin 
condition  at  home.  At  the  end  of  four  or  fire 
years,  the  defendant  had  very  little  regard 
for  his  responsibilities  to  his  wife  and  th^r 
four  little  children;  and  hla  conduct  had  be- 
come so  offensive  to  her  that  she  and  the 
children  left  the  matrimonial  domicile,  took 
up  their  residence  with  her  mother,  and  she 
then  filed  this  suit  against  her  husband  for 
a  separation  from  bed  and  board.  He  filed 
simply  a  general  denial,  asserted  no  claim 
against  the  community,  admitted  that  his 
wife  had  been  always  faithful  and  dutiful, 
and  offered  no  evidence  whatever  to  rebut 
the  abundant  proof  of  his  habitual  drunken- 
ness, cruelty,  and  ill  treatment  of  his  wife. 

On  the  trial  of  the  oppositions  to  the  pro- 
posed partition  of  the  community  funds,  the 
defendant  made  a  feeble  attempt  to  prove  by 
the  testlniony  of  his  father  that  the  plaintiff 
bad  conducted  her  household  on  an  expen- 
sive basis,  entertaining  company,  and  having 
perhaps  unnecessary  servants. 

The  purpose  was,  as  appears  from  the  ar- 
gument and  reasons  for  Judgment,  to  'show 
that  what  the  husband  had  when  he  married 
the  plaintiff  was  not  afterwards  squandered 
by  talm  in  his  individual  enjoyment  and  dis- 
sipation, but  taured  to  the  benefit  of  the  com- 
munity. The  proof  Is  that  the  servants'  hire, 
including  that  of  the  laundress,  for  the  fam- 
ily of  six,  amounted  to  only  $24  a  month; 
and  there  Is  no  evidence  of  extravagance  on 
the  part  of  the  plaintiff.  In  any  other  respect 

According  to  the  inventory  taken  at  the 
dissolution  of  the  community,  all  that  re- 
mained of  the  assets  of  the  business  (for  one 
half  of  which  the  defendant  claims  $2,534.71, 
and  for  the  other  half  of  which  the  com- 
munity paid  $4,950)  consisted  of  office  fur- 
niture and  fixtures  valued  at  $25.90,  old  bag- 
gy, wagon,  mule,  harness,  ladders,  and  tools, 
all  valued  at  $183.60,  stock  of  roofing  ma- 
terial, consisting  of  slates,  tiling,  and  tin, 
valued  at  $68,  and  sundry  notes  and  accounts 
appraised  at  $1,000,  which  were  retained  by 
the  husband,  and  which  he  claims  are  not 
all  coUectibla  One  of  the  gas  boats  was 
lost  or  sunk,  and  all  that  appears  upon  the 
Inventory  to  represent  the  other  is  a  gas 
engine  valued  at  $5  and  a  skiff  valued  at  $6. 

During  the  years  of  prosperity,  the  com- 
munity acquired  real  estate  and  personal 
property,  from  the  sale  of  which,  in  these 
proceedings,  there  was  'realised  a  fund  of 
$10,238.15,  which,  added  to  certain  items  re- 
tained by  and  charged  to  the  spouses  respec- 
tively, made  up  a  total  of  $11,690.59.  From 
this,  the  notary  subtracted  costs  and  charges 
amounting  to  $2,976.53,  leaving  $4,407.03  to 
be  i>ald  to  each  spouse,  less  the  charges  for 
the  property  purchased  by  them,  respective- 


ly, at  the  auction  sale.  As  the  plaintiff  is 
charged  with  $1,500  for  property  purchased 
by  her  at  the  auction  sale^  there  will  be  very 
little,  If  anything,  left  for  her  If  the  defend- 
ant's Judgment  for  $5,500  against  the  oom- 
mnnity  be  paid. 

There  is  no  proof  that  the  separate  funds 
of  the  husband  were  Invested  in  any  of  the 
property  belonging  to  the  community  at  the 
time  of  its  dissolution,  except  the  Inference 
that  the  community  could  not  liave  accumu- 
lated $11,600.69  in  the  16  years  of  its  exist- 
ence, without  the  aid  of  what  the  husband 
had  at  the  time  of  the  marriage. 

The  Judgment  of  the  district  court  is  said 
to  be  founded  upon  the  decisions  of  this 
court  In  Succession  of  Kldd,  61  La.  Ann.  1169, 
26  South.  74,  and  Succession  of  Klelnert,  125 
La.  649,  61  South.  684;  and  the  appellee's 
counsel  also  refer  us  to  Succession  of  Cor- 
mier, 62  La.  Ann.  881,  27  South.  293. 

Succession  of  Kldd  does  not  lay  down  a 
rule  with  regard  to  the  proof  necessary  to 
sustain  a  claim  asserted  by  one  of  the  spouses 
against  the  conunnnity.  On  the  contrary,  tt 
was  said: 

"No  fixed  role  or  standard  as  to  extent  of  the 
evidence  necessary  to  sustaiii  snch  a  claim  can 
be  formulated.  We  have  to  take  into  conrid- 
eration  all  the  surronndmgs  and  circumstances 
connected  with  each  case  to  ascertain  whether  it 
can  be  reasonably  Bald  that  the  Situation  of  tiM 
community  at  the  time  of  the  husband's  dea^ 
(or  at  the  dissolution  of  the  commnnity)  could 
or  would  have  been  found  as  it  was,  in  the  al>- 
sence  of  having  called  in  to  its  assistance  and  for 
its  benefit  outside  fimds  and  property." 

The  Judgment  recognizing  the  separate  es- 
tate of  Kidd  to  be  a  creditor  of  the  second 
community  was  based  upon  a  situation  of 
affairs  very  different  from  the  facts  of  this 
case.  The  firm  in  which  Kldd  had  an  inter- 
est conducted  a  mercantile  business,  owning 
a  stock  of  merchandise,  until  the  second  com- 
munity was  dissolved  by  his  death.  It  was 
observed  by  the  court  that  he  had  been  "a 
prudent,  conservative  business  man,"  and 
that  he  had  not  "met  with  any  business  loss- 
es or  reverses."  The  conclusion  was  that, 
at  the  dissolution  of  the  second  community, 
it  still  possessed  the  full  value  and  benefit  of 
the  business  and  property  which  had  been 
contributed  to  it  by  the  hnsband's  separate 
estate.  An4  it  was  observed  that  the  effect 
of  recognizing  the  right  of  the  heirs  of  the 
husband  to  withdraw  the  amount  of  his  sep- 
arate funds,  reasonably  ascertained  to  have 
been  utilized  for  the  benefit  of  the  second 
community,  would  not  leave  It  in  a  condi- 
tion of  insolvency,  but  with  a  sorplns  of 
profits;  and  that  the  second  community 
would  still  come  out  with  a  large  amount  be- 
longing to  it.  With  apparent  doubt  as  to  the 
sufficiency  of  the  proof  and  legality  of  the 
claim,  it  was  said  to  be  equitable  to  allow 
the  claim  of  the  separate  estate  of  the  hus- 
band against  the  second  community  undei 
the  circumstances. 

In  Succession  of  Klelnert,  the  li^rs  of  the 
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llrst  marriage  of  the  bnsband  were  recog- 
nized as  creditors  of  the  second  community 
for  half  of  the  value  of  a  furniture  business, 
the  assets  of  which  consisted  of  a  stock  of 
merchandise  valued  at  $2^260  and  $825  In 
cash.    The  court  remarked: 

"Nothing  shows  what  became  of  the  $626  cash 
and  of  the  $2,522  stock  of  merchandise,  or  of  the 
proceeds  of  the  sale  of  the  latter.  But  it  is  not 
shown,  or  even  suggested,  that  the  same  was 
wasted,  or  misapplied,  or  lost,  or  was  in  any 
way,  shape,  or  form  applied  to  any  separate  oae 
of  Kleinert" 

In  Succession  of  Ck>rmler,  the  contest  was 
between  the  children  of  his  flrst  marriage 
and  those  of  his  second  marriage;  both  of 
Us  wives  being  dead.  He  had  had  an  In- 
Teototy  of  the  property  of  the  first  com- 
munity made  and  recorded  soon  after  the 
death  of  his  first  wife,  but  failed  to  qualify 
SB  natural  tutor  of  his  minor  children  be- 
fore bis  second  marriage.  Therefore  there 
was  no  dispute  or  doubt  about  his  owing  to 
Ills  children  by  his  flrst  wife  the  value  of 
tbeir  half  of  the  property  of  the  flrst  com- 
munity, which  he  bad  retained  and  contribut- 
ed to  the  second  community.  The  only  ques- 
tion at  Issue  was  whether  he  or  the  second 
community  should  pay  the  debt  due  to  the 
children  of  the  first  marriage.  The  inventory 
of  the  property  of  the  flrst  community 
amounted  to  only  $961.63,  and  the  proceeds 
of  the  sale  of  the  property  of  the  second 
community  amounted  to  $33^236.  The  sur- 
viving husband  testified  that  the  property  of 
the  first  community  Inured  to  the  benefit  of 
the  second  community,  and  the  court  conclud- 
ed that  the  second  community  ought  to  pay 
for  the  children's  property  which  It  had  re- 
tained and  had  the  benefit  of. 

We  adhere  to  the  view  that  there  Is  no  fix- 
ed rule  or  standard  of  proof  required  to  es- 
-  tabllsh  that  the  contribution  of  the  separate 
funds  of  the  husband  has  inured  to  the  bene- 
fit of  the  community.  But  we  are  constrain- 
ed to  hold  that,  to  sustain  such  a  claim,  It 
must  be  shown  with  reasonable  certainty 
that  the  community  still  had  the  benefit  of 
the  contribution  at  the  time  of  its  dissolu- 
tion, and  that  the  separate  fund  was  not 
wasted  by  the  husband  or  disposed  of  for  his 
separate  benefit  or  personal  enjoyment. 

It  does  not  appear  that  the  firm  of  B. 
Munchow  &  Son  owned  a  stock  of  merchan- 
dise of  any  considerable  value,  as  in  the  two 
cases  cited  above.  The  principal  value  of 
the  business  was  In  the  good  will  and  patron- 
age established  by  the  technical  knowledge 
and  skill  of  the  members  of  the  firm  and 
tbeir  devotion  to  their  business. 

Though  it  may  be  assumed- that  this  com- 
munity would  not  have  been  as  well  off  as  It 
was  at  the  date  of  its  dissolution  If  the  hus- 
band had  not  owned  a  half  Interest  in  the 
slating  business  of  E.  Munchow  &  Son  at  the 
date  of  his  marriage,  it  is  impossible  to  say 
bow  much  better  off  the  community  was  at 
the  end  than  it  would  have  been  if  Mr.  Mun- 
cbow  had  not  been  so  well  off  at  its  begin- 


ning. The  half  Interest  In  the  business,  own- 
ed by  the  husband  at  the  date  of  the  mar- 
riage, is  shown  to  have  been  worth  only  about 
half  as  much  as  the  community  paid  for  the 
other  half  interest  five  years  after  the  mar- 
riage ;  and  there  was  practically  nothing  left 
of  it  at  the  dissolution  of  the  community. 
Under  such  circumstances,  it  Is  impossible  to 
balance  accounts  mathematically  between 
the  husband  and  the  community  which  exist- 
ed between  him  and  his  wife.  To  attempt  to 
estimate  their  financial  differences  would 
amount  to  nothing  more  than  a  guess. 

The  theory  advanced  In  support  of  this 
claim  seems  to  be  that,  at  the  dissolution  of 
the  community,  the  parties  must  be  restored 
to  the  financial  situation  In  which  they  stood, 
relatively,  when  they  contracted  marriage, 
and  that,  from  the  fact  or  circumstance  that 
the  husband  had  or  received  certain  funds  of 
his  own,  it  must  be  Inferred  that  the  com- 
munity got  the  benefit  of  it,  and  that  he  con- 
tinues to  be  a  creditor  of  the  community  un- 
til its  dissolution  and  final  settlement  Bat 
that  doctrine  Is  not  borne  out  by  the  three 
decisions  dted  in  support  of  It,  and  It  Is  not 
the  law.  There  has  been  no  departure  from 
the  doctrine  announced  In  Babln  v.  Nolan,  6 
Rob.  608,  viz.: 

"Proof  that  a  husband  received  a  certain  sum 
during  the  ezlatence  of  the  community,  in  pay- 
ment of  a  debt  due  to  him  individually,  is  not 
sufficient  to  charge  the  community  with  the 
amount,  when  there  is  no  evidence  that  the  com- 
munity was  benefited  by  it,  or  that  it  was  used 
in  the  purchase  of  community  property." 

From  the  syllabus  of  the  decision  in  Stew- 
art V.  Pickard  et  al.,  10  Kob.  18,  we  quote: 

"The  price  of  a  slave  who  belonged  to  the  hus- 
band before  the  marriage,  but  was  sold  by  him 
during  its  existence,  cannot  be  charged  to  the 
community,  without  proof  that  the  price  was 
employed  for  its  benefit." 

In  Belalr,  Tutor,  v.  Domlnguez,  28  La.  Ann. 
606,  it  was  said: 

"The  court  below  did  not  err,  as  contended  by 
the  opponents  to  the  tableau  of  the  administra- 
trix, iu  nut  charging  tlie  community  existiug 
between  the  deceatiea  and  his  surviving  widuw 
with  a  certain  sum  ot  money  received  by  the  de- 
ceased during  marriage  irom  the  sale  of  his 
separate  property,  because  it  is  not  proved  that 
this  money  was  expended  by  the  deceased  for  thd 
benefit  of  said  community. 

From  Succession  of  Bollinger,  80  La.  Ann. 
103,  we  quote  the  syllabus,  viz.: 

"The  community  formed  by  a  man's  second 
marriage  cannot  be  held  liable  for  the  value  of 

Eroperty  belonging  to  a  former  community,  sold 
y  him  during  his  second  marriage,  unless  it  be 
proved  that  the  proceeds  of  such  property  were 
expended  for  the  benefit  of  the  second  commu- 
nity." 

The  cases  quoted  above  were  all  referred  to 
approvingly  in  Succession  of  Foreman,  88 
La.  Ann.  TOO,  where  It  was  held: 

"When  separate  funds  or  property  of  the  hus- 
band have  been  used  to  benefit  and  enrich  the 
community,  it  will  constitute  a  debt  of  the  com- 
munity in  favor  of  the  husband  to  the  amount 
of  such  fond  or  the  value  of  such  property.  But 
the  evidence  must  establisti,  with  reasonable  cer- 
tainty, that  the  funds  were  thus  uaed  or  the 
property  thus  employed." 
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And  again,  in  Succession  of  Breaux,  38 
La.  Ann.  728,  it  was  said: 

"In  order  to  charge  the  community  for  sepa- 
rate accpnnt  of  the  husband,  the  proof  must 
show,  with  reasonable  certainty,  that  his  prop- 
erty or  money  has  been  used  (or  the  benefit  of 
the  community." 

The  case  of  Heirs  of  Gee  ▼.  Thompson  & 
Bnms,  41  La.  Ann.  354,  6  South.  550,  pre- 
sented the  very  issue  which  we  aie  now  deal- 
ing with.  It  was  held  "that  the  solution  of 
these  claims  must  be  made  on  the  status  of 
the  community  at  Its  dissolution,"  and  that 
amounts  spent  by  the  husband  for  pleasure 
trips  with  hla  wife  were  not  legal  charges 
against  the  community.  From  the  syllabus 
we  quote  these  appropriate  expressions: 

"To  entitle  the  husband  to  claim  as  a  creditor 
of  the  community,  the  law  demands  substantial 
proof  that  the  amounts  were  actually  invested 
by  him  in  the  commnnity. 

"It  is  -not  sufficient  to  prove  that  daring  the 
marriage  the  husband  received  large  amounts 
of  separate  funds,  if  it  appears  that  he  spent 
a  portion  for  his  own  pleasure  and  convenience 
and  those  of  his  wife;  that  he  lost  another  por- 
tion by  unfortunate  loans,  or  by  investment  in 
securities  which  he  afterwards  disposed  of." 

Although  the  decision  in  each  case  has 
been  and  must  be  controlled  by  Its  pecuUar 
facts,  and  no  fixed  rule  has  been  or  can  be 
laid  down  as  to  the  sufficiency  of  evidence  to 
support  such  a  claim,  onr  Jurisprudence  is 
consistent  In  this:  That  the  community  does 
not  owe  the  husband  for  his  separate  funds 
contributed  to  It,  except  to  the  extent  that 
the  community  Is  thereby  enhanced  at  its  dis- 
solution, and  this  must  be  shown  with  lea- 
sonable  certainty. 

From  the  evidence  in  this  case,  we  can  as 
well  infer  that  the  separate  funds  of  the 
husband  were  wasted  by  him  for  his  in- 
dividual enjoyment  as  conclude  that  the 
value  of  the  community  property  is  now  aug- 
mented by  his  separate  funds.  Our  conclu- 
sion Is  that  his  claim  should  not  be  allowed. 

Taking  up  the  Item  of  $1,000  with  which 
the  notary  charged  the  defendant  for  the 
open  accounts  and  bills  receivable  retained 
by  him,  we  conclude  that  the  district  Judge 
was  correct  in  reducing  the  charge  to  the 
amount  actually  collected,  leaving  the  uncol- 
lected bills  to  be  apportioned  between  the 
parties. 

As  to  the  appellant's  complaint  of  the  re- 
duction of  the  auctioneer's  charge  to  the 
amount  which  he  paid  the  publisher  for  the 
advertising,  the  appellant  has  not  paid  nor 
made  herself  personally  responsible  for  this 
debt;  hence  she  has  no  interest  in  increas- 
ing the  charge  against  the  community. 

The  notary  public  gave  credit  to  the  plaln- 
atPs  attorney  for  $1,100  as  his  fee,  and 
charged  him  with  $800  which  had  been  paid 
to  him  by  the  auctioneer  on  an  order  from 
the  plaintiff.  The  district  Judge  reduced  the 
charge  against  the  community  from  $1,100 
to  $000,  which,  in  our  opinion,  is  fair  com- 
pensation.    The  community  Is  not  responsi- 


ble for  what  the  plaintiff  may  have  agreed 
to  pay  her  attorney,  but  only  for  the  value 
of  the  services.  The  defendant's  attome/s 
were  allowed  $400;  and  that  is  all  tbey 
demanded. 

The  appellant  has  no  Interest  In  complain- 
ing of  the  rejection  of  the  claim  of  the  law- 
firm  of  Ansley,  Graham  &  Ansley,  as  the  bal- 
ance of  a  fee  for  representing  the  defendant. 
Nor  has  she  any  interest  In  complaining  of 
the  reduction  of  the  notary's  fees  for  the  in- 
ventory, etc. 

The  fee  of  $400  allowed  the  attorneys  rep- 
resentlng  the  defendant  is  not  excessive.  It 
was  properly  charged  to  the  community ;  and 
the  defendant  Is  entitled  to  the  credit  of 
$200,  which  he  paid  to  the  attorneys,  because 
he  is  charged  with  the  commnnity  funds 
retained  by  him. 

For  the  reasons  assigned,  the  Judgment 
appealed  from  is  amended  by  strlldng  out  the 
Item  of  $5,500,  for  which  the  defendant  was 
given  credit  for  separate  funds  alleged  to 
have  been  contributed  by  him  to  the  commu- 
nity; in  all  other  respects  the  Judgment  is 
affirmed;  and  the  case  is  remanded  to  the 
civil  district  court  for  execution  of  the  Judg- 
ment as  amended.  The  cost  of  this  appeal 
Is  to  be  borne  by  the  commnnity. 


(136  Ui.  764) 

No.  2008S. 
JACKSON  T.  WATBBI^PIEROK  OIL  CX>. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915. 
Rehearing  Denied  March  8,  1915.) 

(Syllabu*  ly  Editorial  Staff.) 

COBPOBATTONS    «=»60S  —    FoREIOIT    COBPOXA.- 

TioNS — Service  or  Pbocesb. 

Under  Act  No.  64  of  1904,  providing  that  a 
foreign  corporation,  which  has  not  appointed  an 
agent  in  this  state  for  the  service  of  process, - 
may  be  reached  by  service  upon  the  Secretary 
of  State,  superseding  Act  No.  149  of  1890,  pro- 
viding that  service  of  process  on  a  foreign  cor- 
poration might  be  had  by  service  on  its  agents, 
service  upon  defendant  corporation  by  serving 
copies  of  process  upon  its  state  manager  was  not 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Corporadona, 
Cent  Dig.  Sf  2603-2627;   Dec  Dig.  «=»66ai 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Calcasieu;  Winston  Over- 
ton, Judge. 

Action  by  Harrison  Jackson  against  the 
Waters-Pierce  Oil  Co.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Paul  J.  Barbe  and  Robert  R.  Stone,  both  of 
Lake  Charles,  for  appellant.  McCoy  &  Moss, 
of  Lake  Charles,  and  Robt.  L.  Knox,  of  New 
Orleans,  for  appellee. 

PROVOSTT,  J.  The  defendant  Is  a  Mis- 
souri corporation,  there  domiciled.  It  does 
business  In  this  state  through  a  manager,  foi 
the  entire  state,  located  at  Shreveport,  and 
through  local  agents  appointed  by  the  state 
manager,   at  various  points,   among   these. 


^=»For  otiier  easM  sea  mud*  topio  and  KST-NUUBBB  In  all  Key-Numbered  DlswU  and  Indezaa 


Digitized  by 


Google 


La.) 


LAYMAN  T.  SUCCESSION  OF  WOULFK 


823 


Lake  Charles,  where  this  snlt  arose.  Ita  busi- 
ness In  this  state  consists  in  "sellins  petrole- 
um and  its  products  in  the  finished  state, 
handling  no  crude  or  raw  material." 

The  citation,  duly  addressed  to  the  defend- 
ant, was  served  as  shown  by  the  following 
sherlirs  return: 

"I  served  said  copies  on  the  within  named  de- 
'  fendant,  Waters-Pierce  Oil  Company,  represented 
by    C.    D.    Dickson,    manager,    in    the    city   of 

Shreveport,  Caddo  parish,  Louisiana." 

The  question  la  as  to  the  validity  of  this 
service. 

The  defendant  has  not  filed  with  the  Sec- 
retary of  State  a  declaration  naming  an  agent 
ui>on  whom  service  of  process  may  be  made 
in  suits  against  it,  as  is  required  of  foreign 
corporations  by  Act  149,  p.  188,  of  1890,  Act 
54,  p.  138,  of  1904,  and  Act  284,  p.  423,  of 
1908,  and  plaintiff  contends  that,  where  a  for- 
eign corporation  has  thus  failed  to  name  an 
agent  for  receiving  service  of  process,  service 
is  authorized,  by  said  Act  149  of  1890,  to  be 
made  upon  its  business  representative  in  the 
state. 

Defendant,  on  the  other  hand,  contends 
that  said  Act  149  of  1890  has  been  supersed- 
ed by  Act  54  of  1904  and,  we  think,  correctly. 

The  titles  of  the  two  acts  announce  an  In- 
tention to  cover  precisely  and  exactly  the 
same  ground,  namely,  to  carry  Into  effect  ar- 
ticle 236  of  the  Constitution  of  1879,  repro- 
duced in  the  Constitution  of  1898  as  article 
264;  and  the  phraseology  of  the  earlier  act 
has  been  reproduced  in  the  later  to  such  an 
extent  that  there  is  no  room  whatever  for 
doubt  that  the  one  was  intended  to  be  a  re- 
production of  the  other  with  such  amend- 
ments as  were  desired  to  be  made;  so  that 
the  case  comes  clearly  under  the  rule  an- 
nounced in  State  v.  Henderson,  120  La.  536, 
45  South.  430,  and  repeated  In  State  ▼.  Chi- 
cago, R.  I.  *  P.  Ry.  Co.,  133  La.  304,  62 
South.  934,  and  State  v.  Dudley,  123  La.  436, 
49  South.  12,  that: 

"Whilst  it  is  well  settled  that  repeals  by  im- 
plication are  not  favored,  it  is  equally  well  set- 
tled that,  in  determining  whether  one  law  con- 
flicts with  another,  it  is  necessary  to  consider 
the  purposes  of  both,  and  if  it  appears  that  the 
purpose  of  the  law  last  enacted  is  to  cover  the 
whole  subject-matter  dealt  with,  and  to  modify 
or  supersede  those  previously  enacted,  then  the 
modification  or  auppressioa  results,  and  must 
be  declared." 

Defendant  further  contends  that  this  later 
act  prescribes  the  exclusive  mode  of  service. 
In  the  absence  of  the  designation  of  an  agent, 
namely,  upon  the  Secretary  of  State ;  where- 
as, plaintiff  contends  that  a  service  which 
would  be  good  upon  a  domestic  corporation  la 
good  upon  a  foreign  corporation,  regardless 
of  whether  the  corporation  has  or  not  compil- 
ed with  the  laws  requiring  It  to  designate  an 
agent  for  receiving  service  of  process.  And 
in  support  of  this  plaintiff  cites  Curtis  v.  Jor- 
dan, 115  La.  918,  40  South.  334,  5  L.  R.  A. 
(N.  S.)  298,  5  Ann.  Cas.  950.    Defendant,  on 


the  other  hand,  contends  that  the  mode  pre- 
scribed by  the  said  later  statute  is  exclusive. 

A  nice  question  is  here  raised  which  we 
spare  ourselves  the  trouble  of  solving  as,  con- 
ceding plaintiff  to  be  correct,  the  service  In 
this  case  would  not  be  good  as  against  a  do- 
mestic corporation.  So  held  in  Welsh  v.  N. 
O.  Great  Northern,  128  La.  738,  56  South. 
338,  where  the  return  of  the  sheriff  was  pre- 
cisely the  same  as  in  this  case. 

Judgment  affirmed. 


(136  lA  7S7) 
Sam.  20643  and  2055Z 
LAYMAN   V.    SUCCESSION    OP    WOULrB 

(THOMPSON,  Intervener). 
(Supreme  Court  of  Louisiana.    Feb.  23,  1916.) 

(SvttahM*  iy  the  Court.) 

1.  Appeai.   and   Erbob   <=>460— Suspenbivk 
AppeaI/— Bond. 

A  suspensive  appeal  cannot  be  maintained 
on  a  bond  where  the  amount  thereof  waa  not 
fixed  by  the  judge,  except  in  cases  of  judgments 
for  sums  of  money  where  the  amount  is  fixed 
by  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2217-2226,  2245,  2246; 
Dec.  Dig.  «=9460.] 

2.  Paktiks   «=»47—Intkbvention— Right   to 
Complain. 

Interveners  cannot  complain  of  informali- 
ties or  defects  in  the  suit  or  proceeding  between 
the  original  parties,  nor  to  the  form  of  action. 
[Kd.  Note.— For  other  coses,  see  Parties,  Cent. 
Dig.  g  74;  Dec.  Dig.  «=47.] 

Appeal  from  Civil  District  Court,  Parish 
of  Orleans;    Porter  Parker,  Judge. 

Proceedings  by  L  M.  Layman  against  the 
Succession  of  M.  P.  Woulfe,  wherein  Harry 
A.  Thompson  intervened.  From  a  judgment 
dismissing  the  injunction  procured  and  a 
judgment  dlBmisslug  a  suspensive  appeal,  in- 
tervener appeals.    Affirmed. 

James  McConndl,  Jr.,  of  New  Orleans,  for 
appellant  Tltche  &  Rogers,  of  New  Orleans, 
for  appellee.  Dlnkelspiel,  Hart  &  Davey,  of 
New  Orleans,  for  appellee  Lonls  Knop,  Civil 
Sheriff. 

LAND,  J.  Plaintiff  sued  oat  executory 
process  on  two  notes  executed  by  Maurice  J. 
Woulfe  and  secured  by  vendor's  privilege  and 
special  mortgage  as  shown  by  act  of  sale 
purporting  to  have  been  passed  before  a  no- 
tary public  and  two  witnesses. 

One  Harry  A.  Thompson  filed  an  Interven- 
tion in  said  executory  proceedings,  coupled 
with  an  injunction  against  the  sale  of  the 
property,  based  on  allegations  substantially 
as  follows: 

That  Intervener  was  the  holder  and  owner 
of  two  certain  promissory  notes  identical  in 
date,  amount,  and  tenor  with  the  two  notes 
sued  on  by  the  plaintiff,  and  identified  by 
the  paraph  of  the  same  notary  with. the 
same  act  of  sale. 

That  said  act  of  purchase  and  mortgage 
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was  not  an  antbendc  act,  importing  confes- 
sion ot  Judgment,  because  neither  the  ven- 
dee and  mortgagor,  Maurice  P.  Woulfe,  nor 
James  Jameson,  one  of  the  two  alleged  sub- 
scribing witnesses,  ever  appeared  before  E. 
P.  Cousin,  notary,  nor  subscribed  their  names 
in  his  presence;"  said  act  being  therefore 
unauthentic,  and  availing  only  as  a  private 
writing." 

That  the  mortgage  notes  held  by  the  inter- 
vener are  secured  by  mortg^age  and  vendor's 
lien  npon  said  property  through  the  said 
private  writing,  although  said  act  has  not 
the  force  of  an  authentic  act. 

That  the  plaintiff,  alleging  himself  to  be 
the  owner  of  the  two  mortgage  notes  de- 
scribed In  aald  act,  obtained  an  order  of  ex- 
ecutory process,  under  which  the  sheriff  had 
seized  the  mortgaged  property,  and  advertis- 
ed the  same  for  sale. 

That  said  proceedings,  and  seizure  and  in- 
tended sale,  are  illegal  and  unauthorized  by 
law,  because  said  act  Is  not  in  authentic 
form  and  does  not  import  a  confession  of 
judgment 

Intervener  prayed  for  Judgment  perpetu- 
ating the  injunction  and  for  costs  and  all 
general  and  equitable  relief. 

Plaintiff  excepted  to  the  petition  of  in- 
tervention on  the  ground  that  it  disclosed  no 
valid  or  legal  cause  of  action. 

Plaintiff,  reserving  the  benefit  of  bis  ex- 
ception, answered  that  the  notes  held  by  the 
intervener,  together  with  the  notary's  signa- 
ture and  paraph  thereon,  were  false  and 
forged.  Plaintiff  prayed  for  judgment  dis- 
solving the  injunction  with  damages,  and 
dismissing  the  demand  of  the  Intervener  at 
his  costs. 

No  evidence  was  adduced,  and  the  case 
seems  to  have  been  submitted  on  the  face  of 
the  pleadings. 

There  was  Judgment  dissolving  the  writ 
of  Injunction,  reserving  the  rights  of  all 
parties. 

[1]  Record  No.  20648  appertains  to  the  dis- 
missal of  Intervener's  suspensive  appeal  in 
the  conrt  below.  The  appeal  was  properly 
dismissed,  because  the  amount  of  the  bond 
for  a  supersedeas  was  not  fixed  by  the  judge, 
and  the  law  fixes  the  amount  only  where 
the  Judgment  is  for  a  sum  of  money.  Code 
of  Practice,  arts.  674,  675;  Succession  of 
Lynch,  124  La.  127,  49  South.  1002. 

Plaintiff  annexed  the  notes  sued  on  to  bis 
petition.  Intervener  does  not  all^e  that  said 
notes  were  forged,  but,  as  the  alleged  holder 
of  duplicate  notes  secured  by  the  same  mort- 
gage, sought  to  arrest  the  seizure  and  sale 
of  the  property  on  the  sole  ground  that  the 
act  of  mortgage  was  not,  as  It  purports  to 
be,  passed  before  a  notary  and  two  witnesses. 
The  representatives  of  the  succession  of  the 
deceased  vendor  and  mortgagor,  defendants 
herein,  have  made  no  objection  to  the  pro- 
ceeding, via  executlva. 


It  has  been  held  that  Interventions  are 
not  allowed  in  proceedings  via  executlva; 
and  that  third  persons  must  assert  tbeir 
rights  In  direct  actions.  Chambliss  v.  Atchi- 
son, 2  La.  Ann.  488.  This  case  was  died 
and  applied  to  other  summary  proceedings 
in  Bank  of  Louisiana  t.  Delery,  2  La.  Ann. 
649,  Succession  of  McCarty,  6  La.  Ann.  436, 
and  State  ex  rel.  Blenvenu  v.  Wrothnow- 
skl,  17  La.  Ann.  169 ;  and  was  differentiated 
in  the  case  of  Bmgla:  ▼.  Miller,  114  La.  423, 
424,  88  South.  404,  where  it  was  properly 
held  that  an  opposition  claiming  ownership 
of  the  thing  seized,  or  an  opposition  claiming 
a  privilege  on  the  proceeds  of  the  thing  atiz- 
ed,  is  allowable  In  executory  proceedings  un- 
der the  text  of  article  396  of  the  Code  ot 
Practice.  But  In  the  case  at  bar  the  inter- 
vener does  not  claim  ownership  of  the  proi>- 
erty  seized,  and  his  assertion  of  a  privilege 
on  the  proceeds  of  the  property  would  not 
have  entitled  htm  to  an  Injunction. 

[2]  It  Is  settled  beyond  dispute  tiiat  an 
intervener  must  take  the  suit  as  he  finds  it. 
and  cannot  complain  of  the  form  of  action, 
or  of  Informalities  or  defects  In  the  proceed- 
ings between  the  original  parties.  See  Coda 
of  Practice,  art  389,  Garland's  Notes  (D). 
One  of  the  cases  dted  is  that  of  a  defective 
affidavit  on  wliidi  a  writ  of  sequestration 
had  issued.  Hawkins  ft  Roberts  v.  Beer.  37 
La.  Ann.  55. 

Both  judgments  appealed  from  are  af« 
firmed. 

OM  La.  770) 

No.  2102S. 

CITY  OF  SHREVBPORT  ▼.  KNOWLB8. 

In  re  KNOWLES. 

(Supreme  Court  of  Louisiana.     Feb.  23,  iSiS) 

(Bvnahui  &v  EtUtorial  Staff.) 

1.  Ckiminal  Law  €=394  —  Bvidencx  Ob- 
tained— IlXEOAL  MANNEB. 

Evidence   is   not  rendered   inadmissible  bj 
having  been  secured  in  an  illegal  manner. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i§  875,  876;    Dec  Dig.  «=» 

2.  Intoxicatinq    LiquoBs   4=>11    —   OimT- 

NANCES— EFFECT    OP    STATUTB— "BUNn   Tl- 

ger"— "Nuisance." 
Act  No.  146,  of  1914,  defines  a  "bUnd  ti- 
ger" to  be  any  place  in  those  subdivisions  of  the 
state,  including  the  city  of  Shreveporr,  where 
prohibition  obtains,  where  liquor  is  kept  for 
sale,  eTChange,  or  habitual  giving  away  in  con- 
nection with  any  business  conducted  at  such 
place,  declares  it  a  "nuisance,"  and  repeals  all 
laws  in  conflict;  there  being  no  other  such  laws 
except  local  ordinances.  An  ordinance  of  the 
city  of  Shreveport  defines  a  blind  tiger,  declaim 
ing  it  a  nuisance,  makes  its  keeping  a  punish- 
able offense,  and  anthorizes  the  search  of  sus- 
pected premises.  Held,  that  the  intention  of  the 
statute  was  to  override  local  ordinances  on 
the  same  subject  so  far  as  inconsistent,  that  a 
place  where  liquor  waai  kept  for  sale  in  con- 
nection with  some  other  business  conducted  at 
the  same  place  was  a  blind  tiger  both  under 
the  statute  and  the  ordinance,  but  that  a  con- 
viction under  the  ordinance  npon  a  charge  ot 
keeping  a  blind  tiger  In  violation  of  the  ordi- 
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nance  would  b«  set  aside  where  it  did  not  ap- 
pear but  that  accused  was  convicted,  even 
though  liquor  was  not  kept  by  him  in  connec- 
tion with  some  other  business  conducted  at  the 
same  place,  leaving  the  charge  to  stand  as  to 
any  violation  of  the  ordinance  as  controlled 
and  superseded  by  the  statute. 

LPJd.  Note.— For  other  cases,  see  Intoxicating 
I.i.iuors,  Cent  Dig.  i  13 ;   Dec  Dig.  <S=>U. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Blind  Tiger;  Nui- 
sance.] 

Monroe,  G.  J^  dissenting  in  part. 

Certiorari  to  First  Judicial  District  Court, 
Parish  of  Caddo;   T.  F.  Bell,  Judge. 

I.  Knowles  was  convicted  of  keeping  a  blind 
tiger,  and  he  brings  certiorari.  Judgment 
set  aside,  and  cause  remanded. 

Cal.  D.  Hicks,  of  Shreveport,  for  relator. 
George  Q.  Dlmick,  Asst.  City  Atty.,  of  Shreve- 
port,  for  City  of  Shreveport 

PROVOSTY,  J.  [1,2]  Ordinance  No.  6  of 
tbe  city  of  Shreveport  defines  a  "blind  tiger," 
declares  It  to  be  a  nuisance,  and  imposes  a 
penalty  for  keeping  one.  The  accused  was 
prosecuted  under  said  ordinance.  It  seems 
that  for  obtaining  evidence  against  him  his 
premises  were  invaded.  He  says  this  was  il- 
legal and  entailed  Illegality  upon  the  evi- 
dence thereby  secured,  making  said  evidence 
Inadmissible.  Evidence  is  not  rendered  inad- 
missible by  having  been  secured  in  an  illegal 
manner.  State  v.  Aspara,  113  La.  941,  37 
South.  883. 

By  comparing  said  ordinance,  as  referred  to 
In  City  of  Shreveport  v.  Maroun,  134  La.  494, 
64  South.  388,  with  Act  146,  p.  260,  of  1914,  as 
reproduced  in  the  not  yet  officially  reported 
case  of  State  v.  Quinn  (No.  20,953)  67  South. 
206,  It  will  be  found  that  the  two  cover  the 
same  ground.  Both  declare  a  blind  tiger  to 
be  a  nuisance,  prescribe  what  shall  constitute 
one,  make  the  keeping  of  one  a  punishable 
oCTense,  and  authorize  the  search  of  suspected 
premises,  and  prescritm  the  manner  thereof. 
The  ordinance  differs  from  the  statute  in  that 
an  essential  feature  of  a  blind  "liger  under 
the  statute  is  that  the  liquors  must  be  kept 
for  sale,  etc..  In  connection  with  some  other 
business  conducted  at  the  same  place  (see 
State  ▼.  Quinn,  just  cited),  whereas,  under 
.the  ordinance,  that  feature  is  not  essential; 
and  the  accused  contends  that  the  statute, 
being  the  higher  and  later  law  and  covering 
the  same  ground,  repealed  and  superseded  the 
ordinance,  it  being  inconsistent  with  It. 

The  statute  from  its  very  nature  and  by  Its 
express  terms  has  for  its  object  and  purpose 
to  prescribe  what  shall  constitute  a  blind  ti- 
ger in  those  parts  of  the  state  where,  as  In 
the  city  of  Shreveport,  prohibition  obtains; 
and  necessarily,  in  doing  so,  it  overrides  local 
ordinances  on  the  same  subject;  otherwise 
It  would  fall  of  its  purpose,  or  could  be  over- 
ridden by  local  ordinances. 

The  learned  dty  attorney  Invokes  the  doc- 


trine that  the  same  act  may  be  an  offense 
both  under  a  city  ordinance  and  a  statute, 
and  expose  the  culprit  to  punishment  under 
each,  or,  in  other  words,  to  double  punish- 
ment; but  the  question  is  not  as  to  whether 
the  keeping  of  a  blind  tiger  may  not  be  pun- 
ishable both  under  the  said  ordinance  and 
the  said  Act  146  of  1914,  but  as  to  whether 
after  a  statute  has  prescribed  what  shall,  in 
the  city  of  Shreveport  and  other  prohibition 
territory,  constitute  a  blind  tiger,  the  dtjr 
of  Shreveport  is  at  liberty  to  prescribe  some 
thing  else  as  constituting  a  blind  tiger. 

Next,  the  learned  city  attorney  invokes 
the  doctrine  that  a  special  law  is  not  repealed 
by  a  general  law,  the  more  particularly 
where  the  special  law  is  a  municipal  char- 
ter, or  is  an  ordinance  validly  enacted  there- 
under. Welch  v.  Goseens,  51  La.  Ann.  852 
25  South.  472 ;  Garrett  v.  Mayor,  47  La.  Ann. 
618,  17  South.  238.  But  the  question  oi 
whether  a  general  statute  repeals  a  pre-exist- 
ing special  statute  is  in  every  case  a  question 
simply  of  Intention.  36  Gyc.  1089.  And  in 
the  present  case  the  intention  was  to  pre- 
scribe what  should  constitute  the  keeping  of 
a  blind  tiger,  and  to  override  the  local  ordi- 
nance on  the  same  subject.  This  is  manifest 
from  the  subject-matter  itself,  and  also  from 
the  repealing  clause,  which  repeals  all  laws 
in  conflict;  there  being  no  other  such  laws 
than  these  local  ordinances. 

The  statute  repeals  the  ordinance  only  in 
so  far  as  the  two  are  inconsistent  They  are 
not  so  in  so  far  as  the  ordinance  declares  a 
blind  tiger  to  be  a  nuisance,  and  imposes  a 
penalty  for  keeping  one.  They  would  be  in- 
consistent if  an  act  could  not  be  punished 
both  by  a  statute  and  by  an  ordinance,  or  if 
the  act  made  punishable  by  the  statute  were 
not  also  made  so  by  the  ordinance.  But  such 
is  not  the  case.  A  place  where  liquors  are  kept 
for  sale  in  connection  with  some  other  busi- 
ness conducted  at  the  same  place  is  a  blind 
tiger  under  the  statute,  and  is  also  a  blind 
tiger  under  the  ordinance,  since,  under  the 
ordinance,  a  place  where  liquors  are  kept  for 
sale  is  a  blind  tiger  regardless  of  whether  the 
liquors  are  or  not  so  kept  in  connection  with 
some  other  business  conducted  at  the  same 
place.  Under  these  circumstances,  while  we 
must  set  aside  the  judgment  for  the  reason 
that  for  all  that  appears  the  accused  may  have 
been  condemned  even  though  the  liquors  were 
not  kept  by  him  in  connection  with  some  oth- 
er business  conducted  at  tbe  same  place,  yet 
we  cannot  dismiss  the  charge  altogether,  tor 
the  affidavit  simply  charges  in  general  terms 
that  the  accused  kept  a  blind  tiger  in  viola- 
tion of  the  ordinance,  and  for  all  that  ap- 
pears he  may  have  kept  tbe  liquors  in  con- 
nection with  some  other  business  conducted 
at  the  same  place,  and  therefore  come  within 
the  terms  of  the  ordinance  as  controlled  and 
superseded  by  tbe  statute.  Notwithstanding 
the  said  statute,  there  still  remains  in  the 
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dty  of  Shrevepoit  an  ordinance  denouncing  a 
penalty  for  keeping  a  blind  tiger ;  that  ordi- 
nance has  been  superseded  in  so  far  as  it  de- 
fines what  is  a  blind  tiger;  bat  it  has  not 
been  repealed  in  so  far  as  it  denounces  a 
penalty  for  keeping  a  blind  tiger. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  the  case  is  remanded  to  be  pro- 
ceeded with  according  to  law. 

MONROE,  C.  J.,  concurs  in  the  reversal  of 
the  conviction,  and  dissents  in  so  far  as  the 
case  is  remanded,  being  of  opinion  that  the 
defendant  should  be  discharged. 


(138  La.  774)  „       „,^^ 

No.  21094. 

THOMPSON  V.  McCAUSLAND. 

In  re  THOMPSON. 

(Sapreme  Court  of  Louisiana.    Feb.  23,  191S.) 

(Byllalut  ly  tha  Covri.) 

1.  DiBUissAL  AND  Nonsuit  «=»42— Riqht  to 
Dismiss— Demand  in  Beconvention. 

It  has  been  held  by  this  court,  and  the  later 
authorities  are  conclusive  on  the  subject,  that 
a  plaintiff  may  discontinue  his  suit  at  any  time 

grevious  to  judgment  being  rendered,  "but  that 
e  cannot  by  so  doing  put  the  defendant  out  of 
court  with  respect  to  his  demand  in  reconven- 
tion." 

[Ed.  Note. — ^For  other  cases,  see  Dismissal  and 
Nonsuit,  Ont.  Dig.  {{  75-83;  Dec.  Dig.  «=> 
'42.] 

2.  Mandauus  «=!>43— Pbohibition  «=95— Mo- 
tion TO  DiSCONTINTJK— DkNIAI* 

When,  in  such  case,  the  motion  to  discon- 
tinue contains  an  express  reservation  of  defend- 
ant's right  to  proceed  upon  his  reconventional 
demand,  the  matter  is  one  in  which  the  law 
leaves  nothing  to  the  discretion  of  the  judge, 
even  though  toe  plaintiff  be  a  nonresident,  and, 
when  he  has  denied  the  motion,  mandamus  and 
prohibition  will  lie. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig,  5J  88,  89;  Dec.  Dig.  «=»43;  Pro- 
hibition, Cent  Dig.  U  20-30 ;  Dec.  Dig.  «=>5.1 

Action  by  John  W.  Thompson  against  Wil- 
liam McCausland.  Judgment  for  defendant, 
and  plaintiff  applies  for  certiorari  and  man- 
damus. Alternative  writ  of  mandamus  made 
peremptory  and  respondent  judge  directed 
to  set  aside  an  order  and  prohibited  from 
further  executing  same. 

T.  Jones  Cross,  of  Baton  Rouge,  for  relator 
John  W.  Thompson.  Ciutrles  A.  Holcombe, 
of  Baton  Rouge,  for  defendant  WlUiam  Mc- 
Causland. 

MONROE,  a  J.  Plaintiff  (relator  herein) 
sued  defendant,  in  the  district  court  for  the 
parish  of  East  Baton  Rouge,  for  $95.  De- 
fendant answered,  denying  liability  and  set- 
ting up  a  claim,  in  reconvention,  for  $1,950. 
The  case  was  tried  and  submitted;  and, 
whilst  it  was  under  advisement,  plaintiff 
moved  to  dismiss  his  demand,  as  in  case  of 
nonsuit,  without  prejudice  to  the  right  of 
defendant   to   prosecute   his    reconventional 


demand,  which  motion  was  denied.  He  ttien 
moved  to  abandon  and  discontinue  his  de- 
mand, with  the  same  reservation  In  favor  of 
defendant,  which  motion  was  also  denied, 
and  he  thereupon  notified  the  court  and  the 
(^posing  counsel  tliat  he  would  make  the 
application  to  this  court,  which  we  are  now 
considering,  for  the  writs  of  certiorari,  man- 
damus, and  prohibition ;  but  the  judge  a  quo 
proceeded,  nevertheless,  to  render  judgment, 
rejecting  plaintiff's  demand  and  condemning 
him,  on  the  reconventional  demand,  to  pay 
defendant  |1,950,  with  interest  and  costs. 
The  Code  of  Practice  reads: 

"Art.  491.  The  plaintiff  may,  in  every  stage 
of  the  suit  previous  to  judgment  being  rendered, 
discontinue  the  suit  on  paying  the  costs." 

Construing  the  article  thus  quoted  with 
reference  to  the  right,  accorded  a  defendant, 
to  file  a  reconventional  demand,  it  has  been 
held,  and  we  think  the  later  authorities 
are  conclusive  upon  the  subject,  that  plain- 
tiff may  discontinue  his  suit  at  any  time  be- 
fore judgment,  but  that  he  cannot,  by  so  do- 
ing, put  the  defendant  out  of  court,  with 
respect  to  his  demand  In  reconvention.  Coxe 
T.  Downs,  9  Rob.  133 ;  Smalley  v.  Lawrence, 
9  Rob.  213 ;  Donnell  v.  Parrott,  10  La.  Ann. 
704 ;  Davis  et  al.  v.  Toung,  35  La.  Ann.  740. 

In  Meyers  &  Co.  v.  Birotte,  41  La.  Ann.  745, 
6  South.  607,  it  was  held  (quoting  the  sylla- 
bus) : 

"The  plaintiff  may  discontinue  his  suit  at  any 
stage  previous  to  jud^ent,  and  that  right  on 
the  part  of  an  attacbmg  or  seizing  creditor  ij 
not  affected  by  the  fact  that  a  third  person  has 
intervened  for  the  purpose  of  claiming  owner- 
ship of  the  property  attached.  The  dismissal 
of  the  suit  operates  a  release  of  the  property 
claimed  by  the  intervenor,  and,  if  he  wishes  to 
be  quieted  in  his  title,  he  mnst  have  recourse 
to  a  direct  action." 

It  is  hardly  necessary  to  say  that  an  in- 
tervener stands  upon  a  different  footing  from 
a  defendant  who  becomes  plaintiff  in  recon- 
vention; or  that  the  rulings,  to  the  effect 
that  a  plaintiff  is  not  entitled,  of  right,  after 
a  trial,  to  a  judgment  of  nonsuit,  do  not 
bear  upon  the  question  here  at  issue,  since 
the  plaintiff,  now  before  the  court,  asked 
leave  to  "atiandon  and  discontinue  his  de- 
mand against  the  defendant,  William  Mc- 
Causland, without  prejudice  to  the  right  <st 
the  said  McCausland  to  continue  to  prosecute, 
in  this  suit,  any  and  all  rights  or  claims  that 
he  may  have  under  and  by  virtue  of  his  re- 
conventional demand  against  plaintiff."  And 
the  order,  prepared  for  the  signature  of  the 
judge,  reads,  in  part: 

"It  being  understood  that  this  dismissal  is 
without  prejudice  to  any  rights  of  defendant 
herein  and  that  all  rights  of  defendant  to  prose- 
cute, in  this  suit,  his  reconventional  demand 
against  plaintiff,  are  reserved." 

We  are  unable  to  discover,  upon  the  case 
thus  presented,  that  plaintiff's  right  to  discon- 
tinue is  affected  by  the  fact  that  he  Is  non- 
resident, as  nonresidents  and  residents  are, 
alike,   bound   by   their  judicial  admissions; 
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and  we  conclude  tbat  the  matter  was  one 
concerning  which  the  law  left  nothing  to 
tJie  discretion  of  the  Judge.  State  ex  rel. 
Administrator  t.  Judge,  48  Ia.  Ann.  46S,  10 
South.  256. 

It  l8  ther^ore  ordered  that  the  alteina- 
tiye  writ  of  mandamna  herein  Issued  be  now 
made  peremptory ;  that  the  respondent  judge 
be  directed  to  set  aside  his  order  denying 
plaintiff's  motion,  of  January  20,  1915;  that 
he  be  allowed  to  abandon  and  discontinue 
his  suit;  and  that  he  be  prohibited  from 
Corther  proceeding  In  execution  of  said  order. 


036  1a.  rm 

No.  21019. 
RICHARD  D'AIOLB  CO.,  Limited,  r.  WEST- 
ERN INS.  CO.  OP  PITTSBURG. 
In  re  WBSTBRN  INS.  CO.  OF  PITTSBURG. 
(Supreme  Court  of  Louisiana.    Feb.  23,  1916.) 

(ByUahu*  hy  the  Court.) 

1.  Iksubanok  «=>663— Fibx  Policy— Liabili- 
IT  OF  Inbubeb— Falsb  Inventobt._ 

A  policy  of  fire  insurance  containing  the 

J  revision  that,  "this  entire  policy  sliall  be  void 
*  *  in  case  of  any  frand  or  false  swearing 
by  the  insured  toucliine  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether  be- 
fore or  after  the  loss,"  becomes  void  by  the  mak- 
ing of  a  false  inventory  going  to  show  that  the 
stock  of  goods  destroyed  by  fire  was  more  than 
twice  its  real  value.  And  the  insurer  is  not  re- 
sponsible to  the  insured  for  damages  and  in- 
jury to  said  stock  of  goods  by  fire,  although  he 
did  not  predicate  his  proof  of  loss  apon  the 
fraudulent  inventory. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  iS  1362-1366;   Dec  Dig.  cs=.553.] 

2.  INSUBANCE  <S=»553  —  FiBB  PoucT  —  Falbs 
IwvKNTOKT- Effect  to  Bab  Recovbby. 

It  is  immaterial  that  a  false  inventory  may 
have  been  not  made  for  the  purpose  of  deceiv- 
ing the  insurer,  and  that  it  was  made  for  the 
purpose  of  making  false  representations  to  oth- 
er parties.  The  question  relates  to  the  value  of 
the  goods  destroyed '  for  which  the  insured  is 
making  claim  and  it  is  material.  The  attempted 
fraud  is  a  breach  of  the  condition  of  the  poli- 
cy and  is  a  bar  to  recovery. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ||  1362-1366;   Dec.  Dig.  «=>563.] 

Certiorari  to  Court  of  Appeal,  Pariah  of 
Calcaslen. 

Action  by  the  Richard  D'Algle  Company, 
Limited,  against  the  Western  Insurance  Com- 
pany of  Pittsburg.  A  judgment  for  defend- 
ant was  reversed  by  the  Court  of  Appeal, 
and  defendant  applies  for  certiorari  or  writ 
of  review.  Reversed,  and  judgment  of  Dis- 
trict Court  made  judgment  of  Court  of  Ap- 

Thomas  C.  Planche,  of  Lake  Charles,  for 
plaintiff.  John  O.  Hollingsworth,  of  New 
Orleans,  for  defendant 

SOMMERVILLE,  J.  Plaintiff's  daim  is 
on  a  New  York  standard  fire  insurance  pol- 
icy. It  is  resisted  by  the  company  on  two 
conditions  contained  In  the  policy,  namely: 


"This  entire  policy  shall  be  void  if  the  insured 
has  concealed  or  misrepresented,  in  writing  or 
otherwise,  any  material  fact  or  circnmstance 
concerning  tbis  insurance  or  the  subject  thereof ; 
or  }f  the  Interest  of  the  insured  in  the  prop- 
erty be  not  truly  stated  therein ;  or  in  case  of 
any  fraud  or  false  swearing  by  the  insured 
touching  any  matter  relating  to  this  insurance 
or  the  subject  thereof,  whether  before  or  after 
a  loss" 

—and  for  the  violation  of  the  Iron  safe  clause 
contained  therein. 

A  judgment  in  tavor  of  the  defendant  In 
the  district  court  was  reversed  by  the  Court 
of  Appeal,  and  the  judgment  of  the  latter 
court  is  before  us  for  review. 

The  defendant  company  alleges  that  plain- 
tiff made  a  fraudulent  inventory  in  the  lat- 
ter part  of  the  year  1912,  a  short  time  prior 
to  tbo  Are  which  destroyed  the  stock  of 
goods  belonging  to  plaintiff  and  insured  by 
defendant,  and  that  this  Inventory,  together 
with  one  taken  earlier  in  the  same  year,  was 
submitted  to  the  ofBcers  of  the  company  after 
the  Are. 

{1]  The  policy  required  that  at  least  one 
inventory  should  be  made  annually,  and 
plaintiff  made  two  inventories  during  the 
year.  These  inventories,  together  with  oth- 
ers taken  In  previous  years,  were  kept  in  an 
inventory  book,  and  all  of  these  Inventories 
were  submitted  after  the  fire  to  the  o&icers 
of  the  defendant  ccMnpany  at  one  time.  But 
in  making  its  proof  of  loss,  plaintiff  based 
its  claim  upon  the  inventory  taken  in  the 
early  part  of  the  year,  which  was  not  shown 
to  have  been  fraudulently  made,  and  it  seeks 
to  evade  the  consequences  of  the  provision  of 
the  policy  qnoted  above  which  says  that: 

"In  case  of  any  fraud  or  false  swearing  by  the 
insured  touching  any  matter  relating  to  this 
insurance  or  the  subject  thereof,  whether  before 
or  after  a  loss,"  shall  avoid  the  policy. 

The  condition  is  clear  and  explicit,  and 
it  is  reasonable.  Plaintiff  did  attempt  to 
perpetrate  a  fraud  when  it  entered  a  fraudu- 
lent Inventory  upon  Its  inventory  book,  and 
when  It  submitted  this  fraudulent  inventory 
to  the  defendant  company.  It  falsely  mis- 
represented that  it  had  a  stock  of  goods  of 
some  $23,000  on  hand,  when  in  reality  It 
had  a  stock  valued  at  about  $11,000. 

In  the  case  of  Jones  &  Pickett,  Ltd.,  t. 
Michigan  Fire  &  Marine  Ins.  Co.,  132  La.  847, 
61  South.  846,  where  the  insured  showed 
that  certain  foreclosure  proceedings  against 
the  property  insured  had  been  withdrawn 
and  the  claim  was  settled  before  the  fire  oc- 
curred, and  that  there  was  no  existing  sei- 
zure at  the  time  of  the  flre,  and  that  the 
risk  had  not  been  increased  by  such  abandon- 
ed seizure,  it  was  held  that  the  condition 
providing  that  the  policy  should  be  avoided 
in  the  event  of  a  seizure  was  a  binding  con- 
dition upon  the  parties  and  that  the  policy 
had  been  avoided  by  the  violation  of  the 
condition,  and  that  it  (the  policy)  had  not 
been  revived  when  the  seizure  was  released 
before  the  flre  occurred. 
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In  that  case  the  decision  in  Imperial  Fire 
Ins.  Go.  T.  Coss  County,  151  U.  S.  452,  14 
Sup.  Ct  379,  38  L.  Ed.  231,  was  quoted  from 
as  follows: 

"Contracts  of  insurance  are  contracts  of  in- 
demnity upon  the  terms  and  conditions  specified 
in  the  policy  or  policies  embodying  the  agree- 
ment of  the  parties.  For  a  comparatively  small 
consideration  the  insurer  undertalces  to  guar- 
antee the  insured  against  loss  or  damage  upon 
the  terms  and  conditions  agreed  upon  and  upon 
no  other,  and  when  called  upon  to  pay,  in  case 
of  loss,  the  insurer  therefore  may  justly  insist 
upon  the  fulfillment  of  these  terms.  If  the  in- 
sured cannot  bring  himself  within  the  conditions 
of  the  policy,  he  is  not  entitled  to  recover  for 
the  loss.  The  terms  of  the  policy  constitute  the 
measure  of  the  insurer's  liability,  and,  in  order 
to  recover,  the  assured  must  show  himself  with- 
in those  terms ;  and  if  it  appears  that  the  con- 
tract has  been  terminated  by  the  violation  on 
the  part  of  the  assured  of  its  conditions,  then 
there  can  be  no  right  of  recovery.  The  compli- 
ance of  the  assured  with  the  terms  of  the  con- 
tract is  a  condition  precedent  to  the  right  of 
recovery.  If  the  assured  has  violated,  or  failed 
to  perform,  the  conditions  of  the  contract,  and 
such  violation  or  want  of  performance  has  not 
been  waived  by  the  insurer,  then  the  assured 
cannot  recover.  It  is  immaterial  to  consider 
the  reasons  for  the  conditions  or  provisions  on 
which  the  contract  is  made  to  terminate,  or  any 
other  provision  of  the  policy  which  has  been 
accepted  and  agreed  upon.  It  is  enough  that 
the  parties  have  made  certain  terms  and  con- 
ditions on  which  their  contract  shall  continue 
or  terminate.  The  courts  may  not  make  a  con- 
tract for  the  parties.  Their  function  and  duty 
consist  simply  in  enforcing  and  carrying  out  the 
one  actually  made." 

[2]  The  contention  of  plaintiff  tbat  the 

fraudulent  inventory  made  In  September  was 
not  made  for  the  purpose  of  deceiving  the 
defendant,  and  that  It  had  not  made  out  its 
proof  of  loss  from  such  false  Inventory,  is 
Immaterial.  It  submitted  the  two  tnvento- 
rles  made  In  1912,  together  with  invento- 
ries made  In  previous  years,  to  defendant 
without  any  explanation  whatever.  The 
wide  discrepancy  between  the  two  Inventories 
caused  the  defendant  to  suspect  fraud,  and 
to  refuse  to  pay  the  amount  fixed  In  the  pol- 
icy. It  may  have  been  tbat  the  second,  and 
fraudulent  inventory,  made  In  1912,  was 
made  to  deceive  others  when  additional  in- 
snrance  was  sought  and  obtained  by  plain- 
tiff, or  It  may  have  been  made  for  some  oth- 
er purpose. 

In  the  case  of  Claffin  t.  Insurance  Co.,  110 
U.  8.  81,  3  Sup.  Ct  607,  28  L.  EJd.  76,  it  was 
decided,  as  set  forth  In  the  syllabus: 

"Although  it  appeared  that  the  statements 
were  not  made  for  the  purpose  of  deceiving  the 
insurer,  but  for  the  purpose  of  covering  up  some 
false  statements  previously  made  to  other  par- 
ties, 

"Held,  that  the  motive  which  prompted  thcmi 
was  immaterial,  since  the  questions  related  to 
the  ownership  and  value  of  the  goods,  and  were 
material,  and  that  the  attempted  fraud  was  a 
breach  of  the  condition  of  the  policy  and  a  bar 
to  recovery." 

The  case  is  with  the  defendant  on  the  ques- 
tion of  fraud,  and  It  should  have  been  decid- 
ed in  its  favor.    It  becomes  unnecessary  to 


consider  the  Iron  safe  danse  whldi  was  also 
violated,  by  falling  to  keep  all  of  the  books 
of  the  plaintiff  company  In  an  Iron  safe  while 
the  place  of  business  was  closed ;  or  by  fall- 
ing to  have  kept  them  in  some  place  not  ex- 
posed to  any  fire  which  wonld  destroy  the 
building  of  the  Insured. 

While  the  books  of  plaintiff  whldi  were 
not  kept  In  an  Iron  safe  were  not  books  in 
dally  use  for  making  entries  therein,  they 
were  in  use  for  reference  by  the  bookkeeper 
and  others,  and  they  should  have  been  kept 
In  accordance  with  the  agreement  in  the 
poUcy.  HUler  v.  Ins.  Co.,  125  La.  838,  52 
South.  104,  32  L.  R.  A.  (N.  S.)  453. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  Court  of  Ap- 
peal, First  Circuit,  Parish  of  Calcasleo,  be 
annulled,  avoided,  and  reversed,  and  the 
judgment  of  the  district  court  be  made  the 
judgment  of  the  Court  of  A[)peal  iu  this 
case. 

(IK  La.  781) 

No.  2106S. 

STATE  V.  DANTONIO. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1915.) 

fSyllalui  by  the  Court.) 
GanaNAL  Law  ®=»84^^itbi8dictioit  or  Cirr 

COTJRTB— ValIDITI   OF  StATDTE. 

That  provision  of  an  act  of  the  General 
Assembly  which  attempts  to  confer  on  city 
courts  "exclusive"  jurisdiction  in  certain  crim- 
inal cases  is  violative  of  article  109  of  the  Con- 
stitution, which  gives  unlimited  and  original  ju- 
risdiction in  all  criminal  cases  to  the  district 
courts  throughout  the  state.  The  jurisdiction' 
must  be  concurrent. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  115-124;  Dec.  Dig.  «=»84.) 

Appeal  from  Tweoty-Slxtb  Judicial  Dis- 
trict Court,  Parish  of  Washington;  J.  B. 
Lancaster,  Judge. 

Joe  Dantonlo  was  convicted  of  aelllng  in- 
toxicating liquors  without  a  license,  and  ap- 
peals.   Affirmed. 

Fred  J.  Heintz,  of  Covington,  for  appellant 
R.  G.  Pleasant,  Atty.  Gen.,  and  J.  Vol  Brock, 
Dist  Atty.,  of  Franklinton  (G.  A.  Gondran, 
of  New  Orleans,  of  counsel),  for  the  Statfc 

SOMMERVILLE,  J.  Defendant  appeals 
from  a  conviction  of  and  sentence  for  selling 
spirituous  and  intoxicating  liquors  without 
having  previously  obtained  a  license  to  do  so. 

A  plea  to  the  jurisdiction  of  the  district 
court  was  based  npon  section  45  of  Act  No. 
14  of  1914,  p.  31,  which  gives  to  the  city 
court  of  Bogaluaa  "civil  jurisdiction  now 
vested  In  Justices  of  the  peaco,  exdnslve 
criminal  jurisdiction  to  try  offenses  not  pun- 
ishable by  imprisonment  at  hard  labor  under 
the  laws  of  the  state,"  etc. 

The  plea  was  overruled  by  the  district 
judge,  on  the  ground  that  the  Legislature 
was  without  authority  to  confer  "exdnslve 
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criminal  Jurisdiction  to  try  offenBea  not  pun- 
Isbable  by  Impriaonment  at  hard  labor  under 
the  laws  of  this  state"  In  the  dty  court  of 
Bogalusa. 

Article  126  of  the  Constitution  of  1913 
sires  to  Justices  of  the  peace  "excluslTe  orig- 
inal Jurisdiction  in  all  civil  matters,  where 
the  amount  in  dispute  does  not  exceed  fifty 
dollars,  excInslTe  of  Interest,  and  original 
jurisdiction  concurrent  with  the  district 
court  when  the  amount  in  dispute  shall  ex- 
ceed fifty  dollars,  exdusive  of  interest,  and 
shall  not  exceed  one  hundred  dollars,  exclu- 
slTe of  interest,"  and  over  some  other  civil 
matters.    The  same  article  further  provides: 

"The  General  Assembly  may  by  general  or 
special  laws  invest  justices  of  the  peace  in 
general  or  in  any  particular  pariah  or  parishes 
with  criminal  jurisdiction  over  misdemeanora 
to  be  tried  with  a  jury  composed  of  not  more 
than  five  nor  less  than  three  persons,  in  sach 
manner  as  may  be  provided  by  law,  with  the 
right  of  appeal  to  the  district  court  in  all  cas- 
es, not  appealable  to  the  Supreme  Court,  as 
hereinbefore  provided  for." 

And  article  06  provides  that: 

"The  Genera]  Assembly  shall  have  the  power 
to  abolish  justice  of  the  peace  courts  in  wards 
containing  cities  of  more  than  five  thousand 
inhabitants,  and  to  create  in  their  stead  courts 
with  such  civil  jurisdiction  as  is  now  vested  in 
justices  of  the  peace,  and  with  criminal  juris- 
diction which  shall  not  extend  beyond  the  trial 
of  offenses  not  punishable  by  imprisonment 
at  hard  labor  nnder  the  laws  of  this  state,  and 
of  violations  of  municipal  and  parochial  ordi- 
nances, and  the  holding  of  preliminary  examina- 
tions in  cases  not  capital.** 

But  article  96  does  not  give  to  the  Gen- 
eral Assembly  the  right  to  create  courts  in 
tlie  place  of  the  Justice  of  the  peace  courts 
'With  "exclusive"  criminal  Jurisdiction.  On 
the  contrary,  article  109  of  the  Constitution 
elves  to  district  courts  throughout  the  «tate, 
except  in  the  parish  of  Orleans,  "unlimited 
and  exclusive  original  jurisdiction  in  all  crim- 
inal cases  except  such  as  may  be  vested  In 
other  courts  authorized  by  this  Constitution," 
etc. 

The  Jurisdiction  in  criminal  matters  given 
by  article  109  of  the  Constitution  to  district 
courts  cannot  be  taken  away  from  such 
courts  by  the  Legislature.  The  article  per- 
mits the  Legislature  to  confer  concurrent  Ju- 
risdiction with  district  courts  upon  other 
courts  authorized  by  the  Constitution.  The 
latter  are  provided  for  In  article  96,  before 
referred  to,  which  gives  to  the  General  As- 
sembly the  right  to  create  courts  in  place  of 
justice  of  the  peace  courto  with  limited  civil 
and  criminal  Jurisdiction.  But,  when  this  is 
done,  and  the  Justice  of  the  peace  courts  have 
been  abolished,  the  criminal  jurisdiction  con- 
ferred upon  the  newly  created  Inferior  courts 
must  be  exercised  concurrently  with  the  dis- 
trict courts. 

The  court,  in  State  ex  rel.  Muller,  Dist 
Atty.,  V.  Judge,  105  La.  315,  29  South. 
806,  Issued  a  mandamus  to  compel  the  dis- 
trict Judge  to  retain  Jurisdiction  in  a  crim- 


inal cause  where  a  dty  court  of  the  dty  of 
New  Iberia  had  been  given  limited  criminal 
Jurisdiction  by  the  General  Assembly.  It  Is 
true  in  that  case  the  General  Assembly  had 
not  attempted  to  confer  "exdusive"  Jurisdic- 
tion upon  the  dty  court  of  the  dty  of  New 
Iberia.  In  view  of  the  constitutional  provi- 
sion giving  to  the  district  courts  unlimited 
and  exclusive  original  Jurisdiction  in  criminal 
cases,  and, the  other  provision  giving  to  the 
General  Assembly  the  right  to  create  Inferior 
courts  with  criminal  Jurisdiction  over  certain 
cases,  the  principles  announced  by  the  court, 
in  the  Muller  Case  are  applicable  to  this 
case. 

The  plea  to  the  Jarlsdiction  was  properly 
overruled. 

Judgment  affirmed. 


(126  La.  784) 

No.  20627. 

POLICE  JURY  OF  JACKSON  PARISH,  LA., 

V.  TREMONT  &  G.  RT.  CO. 

(Supreme  Court  of  Louisiana.    Feb.  28.  191S.) 

(jSyHabtM  hv  tk«  Court.) 

HiOHWATS  <8=»70,   153  —  Raitroadb  «=»93  — 
Cko881NG8—"Ai,tek"— "Change"  —  "Hin- 

DBB,    IMPEDB,    OB  OBSTBUCT." 

A  railroad  company  has  an  implied  right  to 
bnild  across  a  highway,  since  otherwise  the 
right  granted  by  article  271  of  the  Constitution 
"to  construct  and  operate  a  railroad  between 
any  points  within  this  state"  would  have  to  be 
abandoned. 

It  is  one  thing  to  "alter"  or  "change"  a  pnV^ 
lie  road,  within  the  meaning  of  Rev.  St  |  3380, 
and  another  thing  to  "hinder,  impede  or  ob- 
struct" the  use  of  such  road,  within  the  mean- 
ing of  Rev.  St  g  691,  as  amended  by  Act  No. 
204  of  1902  and  Act  No.  157  of  1910.  The  one 
section  refers  to  the  substitution  of  one  road 
for  another;  the  other  section  to  the  obstruc- 
tion of  an  existing  road,  without  necessarily 
providing  another. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  if  234,  235,  238,  299,  417,  419;  Dec. 
Dig.  «=s>70,  153;  Railroads,  Cent  Dig.  gg  260- 
265 ;   Dec.  Dig.  «=>93. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Alter;  Change.] 

Appeal  from  Fifth  Judicial  District  Court, 
Parish  of  Jackson;  Cas  Moss,  Judge. 

Ac^on  by  the  Police  Jury  of  Jackson  Par- 
ish, La.,  against  the  Tremont  &  Gulf  Rail- 
way Company.  E^m  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Julius  T.  Long,  of  Wlnnfleld,  for  appellant 
Stubbs,  Russell,  Theus  &  Wolff,  of  Monroe, 
and  Grisham  &  Oglesby,  of  Winnfield,  for 
appellee. 

MONROE.  0.  J.  The  petition  herein  filed 
alleges,  in  substence:  That  defendant  is  a 
railroad  corporation  established  under  the 
laws  of  this  stete,  and  tbat,  about  January 
1,  1908,  It  began  the  construction  of  a  portion 
of  Its  railroad  which  crosses  a  certein  pub- 
lic road  In  Jackson  parish,  and  that: 
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"The  ground  where  said  raUroad  crosses  said 

gnblic  road  was,  on  said  day,  torn  and  dog  up 
1  such  a  condition  that  the  citizens  of  the  said 
Earish  of  Jackson  who  traveled  said  public  road 
ave  never  since  been  able  to  travel  it  at  said 
point;  •  •  ♦  that,  after  starting  the  con- 
struction of  the  *  •  *  railroad,  at  the  point 
where  it  crosses  said  public  road,  defendant  im- 
mediately constructed  a  deep  cut  through  the 
hill  on  which  the  said  public  road  was  located 
at  said  point,  and  that  now  •  •  •  the  said 
cut  •  *  •  is  20  feet  deep  where  it  crosses 
the  place  where  the  said  public  road  is  located 
legally;  *  •  •  that  for  several  miles  the 
said  "public  road  runs  on  a  high  ridgeway.  In 
approaching  said  point  where  the  cut  was  made 
ly  said  railway  company  from  either  direction 
on  said  public  road;  that,  at  the  time  said  cut 
was  commenced,  the  said  public  road  at  said 
point  and  for  miles  in  either  direction  •  •  • 
was  high,  dry,  and  safe  for  travel;  that  defend- 
ant changed  and  turned  said  public  road  at 
said  point  so  as  to  make  it  300  yards  longer 
or  farther  for  people  to  travel  than  it  used  to 
be,  or  ought  to  be  now;  that  It  Is  125  yards 
from  the  mouth  of  said  cat  and  place  where  said 
company  has  changed  said  road  to  where  its 
proper  place  is  and  where  it  used  to  run ;  that, 
where  the  changed  position  of  said  public  road 
leaves  the  old  and  legally  established  line,  it 
descends  from  either  point;  •  •  •  that  the 
descent  and  ascent  around  said  cut  *  *  *  is 
very  steep,  and  the  ground  over  which  it  runs  Is 
usually  wet  and  without  foundation  sufficient 
to  support  travel  of  wagons  and  horses;  •  •  • 
that  the  place  where  said  public  road  ran  be- 
fore it  was  thus  changed  was  on  a  dividing 
ridge;  •  •  •  that  the  said  road  could  not 
be  changed  around  to  the  other  side  of  said  cut 
or  hill  and  make  any  improvement  as  to  dis- 
tance, foundation,  or  kind  of  soil;  tiiat  the  said 
road,  as  now  changed,  has  caused  the  persons 
who  travel  said  road  much  InconTenience" 

— and  that  the  present  crossing  la  dangerous, 
by  reason  of  the  fact  that  those  who  ap- 
proach It  are  unable  to  see  the  trains  passing 
through  the  cut  until  they  get  very  near  to 
the  railroad ;  that  said  public  road  had  been 
established  more  than  20  years  before  the 
raUroad  was  built,  and  that  the  citizens  and 
others  who  use  It  desire  that  It  shall  be  re- 
established as  before;  that,  In  making  the 
change  as  alleged,  defendant  acted  without 
authority  from  the  police  Jury ;  and  that  pe- 
titioner Is  therefore  entitled,  under  section 
3380  of  the  Revised  Statutes,  to  recover  $100 
for  each  month  during  which  the  change  has 
continued,  with  interest. 

The  petition  further  alleges  that  defendant 
should  be  required  to  replace  the  road  In  Its 
former  position  and  make  It  as  convenient 
and  safe  for  travel  as  before  the  change,  and, 
if  It  should  choose  to  bridge  the  cut,  should 
be  required  to  build  a  certain  described 
bridge,  and  keep  It  in  repair. 

Wherefore  petitioner  prays  for  Judgment 
condemning  defendant  to  pay  $7,400,  with 
Interest,  and  to  restore  the  road  in  question 
to  its  former  i)osition,  and,  should  It  elect  to 
bridge  the  cut,  that  It  be  required  to  build 
a  bridge  such  as  Is  described,  and  keep  It  In 
a  safe  condition.  Defendant  filed  an  excep- 
tion of  "no  cause  of  action,"  the  exception 
was  maintained  as  to  the  demand  for  a  mon- 
eyed judgment,  and  plaintiff,  alone,  has  ap- 
pealed. 


As  we  interpret  the  allegations  of  the  pe- 
tition, the  meaning  intended  to  be  conveyed 
Is  that,  In  originally  constructing  its  railroad 
across  the  public  road,  defendant,  by  reaacm 
of  the  disturbance  of  the  earth,  rendered  the 
public  road  Impassable,  and  thereafter  aggra- 
vated the  obstruction  by  opening  a  cut, 
which,  at  the  time  of  the  filing  of  tlie  peti- 
tion, had  grown  to  be  20  feet  deep,  and  that 
In  the  meanwhile  those  who  travel  the  public 
road  found  themselves  obliged  to  make  the 
detour  which  is  described;  In  other  words, 
that,  finding  an  obstruction  in  the  road  niwn 
which  they  were  accustomed  to  travel,  they 
chose  their  own  route  around  the  obstruction. 

Section  3380  of  the  Bevised  Statutes  ap- 
pears, originally,  to  have  formed  part  of  an 
act  of  1818  relating  to  public  roads,  and  it 
declares  that: 

"No  person  shall  turn,  alter,  or  change  any 
public  road,  unless  it  be  bv  order  of  the  police 
jury,  under  penalty  of  $100  for  esjch  month  the 
said  road  is  altered  or  turned  out  of  its  old 
course ;  to  l>e  recovered,  one-half  to  the  use  of 
the  person  suing  for  the  same." 

Since  the  passage  of  the  act  thus  quoted 
railroads  have  come  into  use,  and  since  its 
Incorporation  In  the  Revised  Statutes  the 
people  of  Louisiana  have  adopted  several 
Constitutions,  and  more  or  less  of  legislation, 
with  which,  for  the  purposes  of  the  question 
here  presented,  the  act  must  needs  be  con- 
strued. 

Article  271  of  the  Constitution  of  1898  con- 
fers upon  "any  railroad  corporation,  •  •  • 
the  right  to  construct  and  operate  a  railroad 
between  any  points  within  the  state,"  and 
Act  No.  204  of  1902,  p.  395,  amending  and  re- 
enacting  section  691  of  the  Revised  Statutes, 
declares  that: 

"In  all  cases  where  railroads.  •  •  •  Bhafl 
cross  Any  highway,  the  corporation  shall  so  con- 
struct the  work  as  not  to  hinder,  impede  or  ob- 
struct its  safe  and  convenient  use,"  etc. 

And  Act  No.  157  of  1910,  p.  236,  la  to  the 
same  effect. 

The  right  to  build  a  railway  across  a  high- 
way, though  not  expressly  granted,  results 
from  a  necessary  Implication,  since  otherwise 
the  grant  contained  in  the  (Constitution  of 
the  right  to  construct  and  operate  a  railroad 
between  any  points  within  the  state,  would 
have  to  be  abandoned.  Railroad  Co.  t.  Rail- 
road Co.,  48  La.  Ann.  856,  19  South.  868.  It 
may  happen,  as  it  appears  to  have  happened 
In  this  case,  that.  In  exercising  the  right  to 
cross  a  highway,  a  railroad  company  will  ob- 
struct the  highway,  and  that  the  public  will, 
temporarily,  or  perhaps  permanently,  find 
their  own  way  around  the  obstruction ;  and 
It  may  be  (though  we  express  no  oplnlcm  on 
that  subject)  that  the  railroad  company.  In 
such  case,  would  be  liable,  civilly  or  crim- 
inally; but  we  are  of  opinion  that  such  ob- 
struction would  not  constitote  an  altering  or 
changing,  within  the  meaning  of  Rev.  St  f 
3380,  which,  as  we  Interpret  it,  refers  to  the 
substitution  of  one  road  for  another,  whereas 
the  hindering,  impeding,   or  obstructing  to 
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which  section  691  refers  Is  the  rendering  of 
an  existing  road  Impassable  or  dlfflcnlt,  with- 
out necessarily  providing  another. 

The  Judgment  api)ealed  from  la  therefore 
affirmed. 


(136  : 
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No.  20957. 

MILLER  V.  BOPP. 

(Supreme  Court  of  Louisiana.    Feb.  23,  1916.) 

(BvUohut  by  the  Court.) 

1.  AirncAiLS  «=>50— Polick  Juey— Powkb  to 
Enact  No-Fknc«  Law. 

Hie  poUce  Jdry  of  Webater  pariah  has  the 
power  to  enact  a  "no-fence"  law  for  a  particu- 
lar ward  of  the  parish.  To  what  extent  the 
roTing  of  domestic  animals  shall  be  permitted, 
reatrained,  or  suppreased  ia  left  by  the  statate 
to  the  discretion  of  the  i>olice  jury. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  {{  148-157;    Dec.  Dig.  «=>aO.] 

2.  Animals    «=»56  —  Runnimo   at   Labgk  — 
Penalties  —  JtmisoicnoN     or    Supbeme 

COUBT. 

Ordinances  directing  the  impounding  of 
domestic  animals  found  running  at  large,  pre- 
scribing charges  for  their  taking  up  and  keeping, 
and  authorizing  sales  at  pubUc  outcry  to  pay 
such  charges,  impose  a  "penalty"  in  the  sense 
of  article  So  of  the  Constitution,  which  vests 
jurisdiction  in  the  Supreme  Court  in  all  cases 
where  the  constitutionality  or  legality  of  any 
fine,  penalty,  or  forfeiture  imposed  by  a  mnnic- 
ipal  corporation  shall  be  in  contestation. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  Si  181-189;   Dec  Dig.  <8=>56.] 

Monroe,  O.  J.,  and  Provosty  and  O'Niell,  JJ., 
dissenting  tn  part 

(AddMotua  SvlUtbui  by  Editorial  Btaff.) 

3.  WoBDS  AND   Phrases— "PENALTT"—"roB- 
FKrrtJBE"— "Penal  Statute." 

"Penalty"  or  "forfeiture"  does  not  neces- 
sarily imply  a  fixed  sum,  but  anything  imposed 
as  a  pnnishment  A  statute  properly  designated 
OLS  penal  is  one  which  inflicts  a  forfeiture  of 
money  or  goods  by  way  of  penalty  for  a  breach 
of  its  provisions.  Penalty  is  a  punishment  pre- 
Bcribed  by  law  for  its  violation.  The  term  is 
mostly  applied  to  a  pecuniary  pnnishment  bat 
it  is  not  exclusively  so.  It  is  the  suffering,  in 
person  or  property,  whidi  is  annexed  by  law  to 
the  commission  of  a  crime,  an  offense,  or  a  tres- 
pass as  a  punishment  (quoting  Words  and 
Phrases,  Penalty ;    Penal  Law). 

Appeal  from  Second  Judicial  District  CJourt, 
Parish  of  Webster;   John  N.  Sandlin,  Judge. 

Action  by  A.  A.  Miller  against  F.  L.  Bopp. 
From  judgment  for  defendant,  plaintlfF  ap- 
peals.   Affirmed. 

Wlmberly,  Reeves  4  Dormon,  of  Shreve- 
port,  for  api>ellant  Lynn  K.  Watklns,  of 
Minden,  foi  appellee. 

IiAND,  J.  Under  a  police  jury  ordinance 
prohibiting  the  running  at  large  of  "all  stock, 
cattle,  cows,  horses,  mules,  hogs,  goats,  sheep 
and  geese"  within  the  limits  of  ward  4  of  the 
parish  of  Webster,  the  defendant  took  up  22 
bead  of  hogs,  found  running  at  large  and  tres- 
passing on  his  premises,  and  demanded  of 
the  plalntlfC,  owner  of  the  animals,  payment 
of  charges  for  keeping  them  as  fixed  by  the 


ordinance.  PlaintlfF  refused  to  pay  said 
charges,  and  thereupon  the  defendant  gave 
public  notice  that  he  would  sell  said  hogs  in 
the  manner  provided  by  the  ordinance  afore- 
said to  pay  charges  and  penalties;  the  bal- 
ance. If  any,  to  be  paid  to  the  parish  treasur- 
er for  account  of  the  owner. 

Plaintiff,  as  owner,  enjoined  the  sale  of  the 
animals,  and  sued  the  defendant  for  damages, 
on  the  ground  that  the  police  jury  had  no 
authority  to  pass  such  an  ordinance  for  a 
particular  ward ;  that  the  ordinance  discrim- 
inated against  the  plaintlfF,  because  live 
stock  were  permitted  to  rove  at  large  In 
other  wards,  and,  if  said  ordinance  were  per- 
mitted to  stand,  it  would  deprive  the  petition- 
er of  his  property  without  due  process  of  law. 

The  answer  was,  in  effect,  that  the  ordi- 
nance was  approved  by  a  large  majority  of 
the  voters  of  the  ward,  and  was  In  all  re- 
spects legal  and  constitutlonaL 

There  was  judgment  in  favor  of  the  de- 
fendant rejecting  plaintifF's  demands  and  dis- 
solving bis  Injunction,  with  costs.  Plaintiff 
has  appealed. 

The  ordinance  in  question  autborlzed  any 
and  all  persons  in  ward  4  of  Webster  parish 
to  take  up  and  confine  in  a  proper  manner  all 
animals  of  the  kind  above  described  found 
roving  or  running  at  large  In  said  ward,  and 
to  make  certain  charges  per  head  for  taking 
up  and  giving  notice  to  the  owner,  and  for 
care  and  keeping  such  animals.  The  ordi- 
nance further  authorized  the  person  impound- 
ing the  animals  to  hold  the  same  until  the 
charges  were  paid  in  full,  and,  on  the  failure 
or  refusal  of  the  owner  to  pay  the  said  charg- 
es, to  sell  the  animals  to  the  highest  bidder 
at  public  auction,  after  posting  for  ten  clear 
days. 

The  record  shows  that  the  defendant  noti- 
fied the  plaintlfF  of  the  impounding  of  the 
bogs,  and  that  the  latter  refused  to  pay  the 
charges  imposed  under  the  ordinance,  and 
enjoined  the  sale  of  the  animals.  Defend- 
ant bonded  the  injunction  and,  after  the  pre- 
scribed notice,  sold  the  bogs  at  public  outcry 
for  $60,  out  of  which  he  retained  $32  for 
charges,  and  deposited  the  balance  of  $28 
with  the  parish  treasurer  to  the  credit  of  the 
plaintiff. 

[2]  During  the  argument  the  question  of 
the  jurisdiction  of  this  court  was  suggested, 
and  we  are  bound  to  consider  It  on  our  own 
motion. 

This  court  has  jurisdiction  in  aU  cases 
where  the  constitutionality  or  legality  of  any 
fine,  penalty,  or  forfeiture  imposed  by  a  mu- 
nicipal corporation  Is  In  contestation.  Const 
art  85. 

[3]  The  question  for  solution  is  whether  the 
police  jury  ordinance  in  question  Imposes  a 
penalty  or  forfeiture. 

"  'Penalty*  or  'forfeiture'  docs  not  neces- 
sarily imply  a  fixed  sum,  but  anything  imposed 
as  a  punishment."  Words  and  Phrases,  vol. 
6,  5273. 
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"A  atatnte  properly  designated  as  penal  ia 
one  which  inflicts  a  forfeitnre  of  money  or  goods 
by  way  of  penalty  for  a  breach  of  its  provi- 
sions."    Id. 

"Penalty  is  the  panishment  inflicted  by  law 
for  its  violation.  The  term  is  mostly  applied 
to  a  pecuniary  punishment,  bat  it  is  not  exclu- 
sively so."    Id,  6274. 

"The  suffering,  in  person  or  property,  which 
is  annexed  by  law  to  the  commission  of  a  crime, 
an  offense,  or  a  trespass  as  a  punishment."    Id. 

We  tberefore  have  jarisdiction  of  this  ap- 
peal, but  It  is  limited  to  the  qnestlon  of  the 
legality  or  constitutionality  of  the  ordinance 
In  Question.  Mayor,  etc.,  of  the  Town  of 
Homer  v.  Brown,  117  La.  425,  41  South.  711. 

[1]  The  Illegality  aUeged  In  the  petition  is 
that  the  police  Jury — 

"have  no  authority  to  pass  such  an  ordinance 
for  a  particular  ward;  that  their  powers  are 
general;  that  said  ordinance  discriminates 
against  plaintiff  and  is  greatly  to  his  injury." 

The  ordinance  In  question  was  adopted  un- 
der section  2743  of  the  Revised  Statutes  of 
1870,  as  amended  and  re-enacted  by  Act  No. 
202  of  1902,  which,  as  tar  as  pertinent  to  the 
Issue  before  us,  reads  as  follows: 

"The  police  juries  shall  have  power  to  make 
all  such  regulations  as  they  may  deem  expedi- 
ent: •  •  •  Fifth.  To  pass  all  ordinances 
and  regulations  which  they  shall  deem  neces- 
sary in  relation  to  the  marking  the  sale  destruc- 
tion of  cattle  in  general  and  especially  of  wild 
cattle  which  are  not  marked;  and  also  of  hors- 
es and  mules;  and  to  take  any  measure  con- 
cerning the  police  of  cattle  In  general  in  all 
the  cases  not  provided  for  by  law;  to  fix  the 
time  in  which  cattle  may  be  suffered  to  rove  in 
the  parishes  of  this  state,  where  that  custom 
prevails,  so  that  such  roving  may  not  be  det- 
rimental to  crops;  to  determine  what  animals 
shall  not  be  suffered  to  rove,  and  in  what  cases 
they  may  lawfully  be  kUled." 

The  above  was  copied  from  paragraph  6'  of 
section  2743  of  the  Revised  Statutes  of  1870. 
The  first  part  of  this  paragraph,  down  to  and 
including  the  words  "by  law,"  was  taken  from 
section  3  of  the  act  approved  February  2, 
1825  (Acts  1825,  p.  64),  which  indicates  that 
wild  cattle  were  then  common  in  this  state. 
The  remainder  of  the  paragraph  was  new 
legislation  intended  to  restrict,  and  even  sup; 
press,  the  roving  of  animals  to  the  detriment 
of  agrlcnltuie. 


Paragraph  4  of  Act  No.  202  of  1902  reads 
as  follows: 

"As  to  the  form  and  height  of  inclosnres  or 
fences,  whenever  they  may  think  proper  to  re- 
quire the  proprietors  to  inclose  any  gruund." 

Ever  since  the  adoption  of  the  Revised 
Statutes  of  1870,  police  juries  have  enacted 
ordinances,  from  time  to  time,  prohibiting  the 
roving  of  live  stock  in  certain  wards  or  sec- 
tions of  the  parishes,  and  the  validity  of  sudb 
regulations  was  never  questioned  untO  the 
Institution  of  this  suit  PlaintUTs  contention 
that  the  ordinance  now  under  consideration 
is  illegal,  because  It  does  not  apply  to  the 
whole  parish.  Is,  we  think,  Without  merit 

The  statute  vests  in  police  juries  the  pow- 
er to  make  all  such  regulations  as  they  may 
deem  expedient  "concerning  the  police  of  cat> 
tie  in  general" ;  to  restrict  tlie  roving  of  cat- 
tle, where  that  custom  prevails,  so  ttaat  such 
roving  may  not  be  detrimental  to  crops;  to 
determine  what  animals  shall  not  be  suffered 
to  rove;  and  to  require  the  proprietors  to 
Inclose  any  grouJid  with  fences  of  certain 
form  and  height.  The  main  object  of  the  re- 
striction or  suppression  of  the  roving  ot  do- 
mestic animals  being  for  the  protection  of 
crops,  it  is  manifest  that  the  statute  was 
never  Intended  to  apply  to  sections  composed 
of  marsh,  swamp,  or  other  lands,  fit  only  for 
pasturage  or  the  growing  of  trees.  The  con- 
tention of  the  plaintiff,  if  maintained  by  this 
court,  would  simply  render  paragraph  5  of 
section  2743,  as  re-enacted.  Inoperative  in 
nearly  every  parish  of  this  state.  The  Legis- 
lature has  wisely  left  to  police  juries  the  dis- 
cretion to  determine.  In  view  of  local  condi- 
tions, to  what  extent  domestic  animals  shaU 
be  permitted  to  run  at  large. 

Judgment  afSrmed. 

MONROE,  O.  J.  I  concur  upon  the  ques- 
tion of  jurisdiction,  but  dissent  upon  the  oth- 
er questions  decided. 

PROVOSTY  and  O'NIEIJ^  JJ.,  diasoit  on 
the  question  of  Jurisdiction,  but  concur  on 
the  merits. 
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ALABAMA  POWER  CO.  v.  KEYSTONE 
LIME  CO.    (No.  623.) 

(Supreme  Court  of  Alabama.     No7.  7,   1914. 

On  Application  for  Rehearing, 

Jan.  11,  101S.) 

1.  EiUNKHT   Domain   «s»131,    IBS— Compbh- 

BATION— RKSULTINO    DAIIAOES. 

Where  land  is  taken  under  the  rij^t  of  em- 
inent domain,  the  owner  is  entitled  to  actual 
value  of  the  land  taken  and  to  the  direct  and 
certain  damages  resulting  to  his  other  land. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Gent  Dig.  U  353,  370;  Dec.  Dig.  «=» 
131,  138.] 

2.  EhflNENT    DOKAIN    «=»108— C0ICPSN8ATION 
— UESULTINO  DAKAOXa. 

Where  a  right  of  way  for  the  erection  and 
maintenance  of  towers,'  poles,  and  wires  for  the 
transmission  of  electricity  is  condemned,  the 
owner  may  recover  compensation  for  actual  de- 
preciation in  the  value  of  his  remaining  land, 
caused  by  the  presence  of  the  right  of  way ;  but 
mere  fears  of  people  from  the  presence  of  the 
right  of  way  cannot  be  made  a  basis  on  which 
to  predicate  such  depreciation  or  affect  the 
amount  of  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Eteinent  Do- 
main, (Dent  Dig.  {{  294,  296;  Dec.  Dig.  «=» 
109.] 

8.  EiaitKNT  DouAm   «s»14S  —  Damaoxs  — 

Benefits. 

Where.  In  condemnation  proceedings,  the 
owner  of  tne  land  taken  demands  recovery  for 
injuries  to  his  remaining  land,  the  jury  must 
set  off  the  value  of  any  benefit  that  may  ac- 
crue to  the  remaining  land  against  any  resulting 
damages. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Ont.  Dig.  H  378-389;  Dec.  Dig.  «=» 
145.] 

On  Application  for  Behearing. 

4.  Eminent  Domain  9=>147— Aoquibition  or 

Land — Dauaoes. 

Where  a  power  company  condemned  a  right 
of  way  for  the  erection  and  maintenance  of  in- 
strumentalities for  the  transmission  of  electric- 
ity, acquired  only  the  surface,  and  anv  mineral 
interests  remained  in  the  owner,  tne  owner 
could  only  recover  the  value  of  the  surface  tak- 
en, unaffected  by  the  value  of  mineral  inter- 
ests. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  394-396;  DM.  Dig.  «3> 
147.] 

Appeal  from  Shelby  Comity  Court;  B.  8. 
Lyman,  Jadge. 

Proceedings  by  the  Alabama  Power  Com- 
pany against  the  Keystone  Lime  Company  to 
condemn  a  right  of  way  for  the  erection  and 
maintenance  of  towers,  poles,  or  wire  lines 
for  the  transmission  of  dectrldty.  From. a 
jndgment  awarding  damages,  petitioner  ap* 
jteals.    Reversed  and  remanded. 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
and  Thomas  W.  Martin,  of  Birmingham,  for 
appellant  Riddle,  Ellis  &  Riddle,  of  Colnm- 
biana,  for  appellee. 

DE  GRAFFENRI  ED,  J.  By  this  proceeding 
the  appellant  sought  to  condemn  a  strip  of  land 
100  feet  in  width  across  the  lands  of  appellee 
as'  a  right  of  way  upon  which  to  erect  and 
maintain  towers,  poles,  or  wire  lines  for  the 
transmission  of  electricity.    After  the  court 


made  the  order  condemning  the  above  strip, 
and  before  the  trial  in  which  the  damages 
were  assessed  by  the  jury,  the  appellant,  as- 
under our  (Constitution  and  statutes  it  had 
the  right  to  do,  placed  its  towers,  poles,  and 
conductors  on  the  strip,  and  is  now  using  It 
for  the  purposes  for  which  it  was  condemned. 
This  appeal  is  taken,  not  from  the  Judgment 
of  condemnation,  but  from  the  judgment  pro- 
nounced upon  the  verdict  of  the  jury  assess- 
ing the  appellant's  damages. 

Daring  the  trial  by  jury  of  the  issue  as 
to  the  amount  of  the  appellee's  damages,  the 
evidence  showed  what  the  appellant  has  done 
and  is  doing  in  the  use  of  the  strip  of  land, 
and  what  ose  the  strip  may  be,  imder  the 
rights  which  appellant  acquired  by  its  Judg- 
ment of  condemnation,  put  to  In  the  future. 
The  conductors  of  appellant  are  strung  on 
sted  towers.  These  towers  are  75  feet  high 
and  eadi  weighs  about '4,500  pounds.  Upon 
these  towers'  are  cross-arms  which  support 
the  conductors,  and  the  lowest  cross-arm  on . 
any  tower  Is  47  feet  from  the  ground.  From 
each  cross-arm  hangs  a  string  of  insulators, 
and  the  lowest  conductor  ot  electricity  Is 
thus,  at  t)ie  tower,  at  least  42  feet  from  the 
ground.  The  towers  are  placed  from  each 
other  at  sadoi  distance  that  the  nearest  point 
at  which  a  coadxtetor  approaches  the  ground 
Is  25  feet  The  conductors  are  copper  cables, 
and  there  are  six  conductors  now  in  nee.  The 
conductors'  are  strung  with  a  pull  of  about 
1,400  pounds,  and  a  conductor  will  itaeU 
break  at  a  pull  of  6,000  pounds. 

"The  towers  are  so  placed  that  the  lowest 
conductor  or  cable  will  at  no  place  be  nearer 
than  25  feet  of  the  ground,  and  tiie  height  of 
the  lowest  cable  will  vary  from  26  to  43  feet 
above  the  groond.  The  cables  are  strung  on 
three  cross-arms,  one  cable  being  stmng  on  the 
end  of  each  cross-arm,  thereby  placing  three 
cables  on  each  side  of  the  towers.  The  highest 
cable  is  67  feet  above  the  ground.  The  towers 
are  composed  of  steel,  the  tower  being  complete- 
ly coveried  with  a  coat  of  sine  so  that  it  will 
not  rust  The  towers  are  fastened  to  anchors 
which  extend  into  the  ground  7}^  feet  and  at 
the  base  of  the  anchors,  is  a  grillage  about  2^ 
feet  square,  pieces  of  iron  that  extend  out  at 
right  angles  which  are  about  2^  feet  square  at 
the  base.  •  ♦  •  The  towers  were  composed 
of  four  posts,  which  were  in  form  angular, 
which  poets  are  anchored  in  the  ground,  and 
which  extended  to  the  top  of  the  steel  work. 
These  four  posts  are  braced  together  with  steel 
strips  or  bars.  The  base  of  each  tower  covers 
a  space  16  feet  square.  The  tops  of  the  towers 
are  strung  to  what  are  called  ground  wires  or 
cables,  each  three-eighths  of  an  inch  in  diam- 
eter and  made  of  high-grade  galvanized  steel, 
and  each  of  which  is  so  strong  that  it  would 
lift  about  20  bales  of  cotton  without  breaking. 
These  steel  cables  are  placed  on  the  towers  3 
feet  above  the  first  cross-arm,  which  is  the  very 
highest  point  of  the  towers,  and  they  extend 
from  one  tower  to  another  above  the  copper 
conductor,  thereby  tying  the  whole  row  of  tow- 
ers together.  The  towers  as  constructed  are  de- 
signed to  stand  a  velocity  of  wind  of  70  miles 
an  hour,  and  the  breaking  of  three  conductors 
in  addition  thereto.  Each  conductor  will  sup- 
port a  weight  of  6,000  pounds  without  break- 
ing. The  maximum  weight  under  any  condition 
that  will  be  placed  on  each  conductor  will  be 
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3,000  pounds,  so  they  will  stand  twice  as  much 
as  will  be  placed  on  them ;  that,  for  a  wind 
70  miles  an  hour  to  affect  these  towers,  three 
of  the  cables  would  also  have  to  be  broken.  A 
wind  blowing  70  miles  would,  no  doubt,  not 
blow  over  these  towers  unless  three  of  the  ca- 
bles were  broken.  Wind  at  70  miles  an  hour  is 
about  20  miles  higher  than  any  wind  that  has 
been  record^  in  the  last  six  years,  either  at  the 
weather  station  at  Montgomery  or  Birmingham. 
A  person  could  go  to  a  distance  of  3V^  feet  of 
these  cables  when  they  are  charged  with  elec- 
tricity without  danger ;  so,  the  lowest  being  25 
feet  above  the  ground,  it  would  be  more  than 
20  feet  beyond  the  danger  line  of  any  person  or 
animal.  If  one  of  the  cables  should  break  and 
fall  to  the  ground,  the  electrical  current  will 
immediately  be  shut  oS  at  the  station  by  what 
is  called  circuit  breakers,  which  is  automati- 
cally done,  and  which  occurs  immediately  upon 
the  cable  touching  the  ground.  If  the  broken 
cable  siiould  touch  another  wire,  the  current 
would  instantly  be  shut  off;  that  ia,  automat- 
ically. •  •  •  The  steel  ground  wires  placed 
on  top  of  the  towers  act  as  a  shield  to  the  cop- 
per conductors,  so  that  lightning  will  strikethe 
ground  wires  and  be  Immediately  conducted  into 
the  ground  through  the  steel  towers.  There  is 
■  no  increased  danger  from  being  near  the  tower 
lines  during  a  thunderstorm.  The  tower  lines 
and  electrical  currents  on  the  cable  have  no 
detrimental  effect  on  crops  or  trees  or  anything 
growing  on  the  land  over  which  the  cables  stand 
—do  not  injure  them  in -any  way."    • 

Tbe  above  gnotations  mark  a  part  of  a 
witness"  testimony,  and  from  hlg  testimony 
and  the  photographs  accompanying  the  tran- 
script we  gather  that,  so  far  as  tbe  strip  of 
land  is  concerned,  wbere  it  runs  through 
woodlands,  the  trees  have  been  cleared  from 
it,  and  that  steel  towers  with  cables  upon 
them  have  been  erected  along  the  middle  of 
tbe  condemned  strip;  tbe  distance  between 
the  towers  b^Ing  750  feet  Photographs  ac- 
companying the  transcript  indicate  that, 
where  such  towers  are  placed  in  cultivated 
fields,  no  great  Impediment  Is  thereby  creat- 
ed, even  at  tbe  points  where  the  towers  are 
anchored  to  the  ground,  to  the  cultivation  of 
tbe  right  of  way,  and  that  no  impediment 
whatever  Is  created  by  the  towers  to  the 
cultivation  of  tbe  right  of  way  at  points  be- 
tween the  anchoring  points  of  the  towers. 
There  resides,  however,  In  appellant,  at  all 
times,  whenever  its  reasonable  necessities 
may  require  it  to  do  so,  the  right  to  go  up 
or  down  the  right  of  way  for  the  purpose  of 
repairing  any  breakage  in  Its  right  of  way, 
or  for  other  reasonable  purposes,  and,  of 
course.  If  its  business  should  require  it,  ap- 
pellant may,  in  the  future,  place  other  tow- 
ers upon  the  right  of  way. 

In  its  practical  use  of  this  land  for  the 
purposes  for  which  it  has  been  condemned, 
appellant  has  up  to  tbe  pr^ent  time  made  no 
changes  upon  tbe  surface  of  tbe  earth,  ex- 
cept to  cut  the  trees  from  the  surface  of 
the  right  of  way  and  to  place  some  towers 
760  feet  apart  and  some  telephone  posts  up- 
on it  Tbe  towers  are  attached  to  steel  an- 
chors, which  have  been  sunk  or  driven  6  or 
7  feet  into  the  earth,  and  this  appears  to  be 
all  that  has  been  done  to  the  land  up  to  tbe 
prraent  tlme^    In  tbe  future  some  other  tow- 


ers may  be  placed  on  tjie  right  of  way,  but 
the  uses  to  which  the  right  of  way  may  be 
put  are  not,  however,  exclusive  in  appellant 
Appellee  may  use  the  right  of  way  for  any 
purpose  which  does  not  conflict  with  the 
paramount  rights  of  ai^iellant  For  instance, 
subject  to  the  above  rights  of  appellant  ap- 
pellee has  the  right  to  cultivate  the  land,  to 
go  across  it,  and  generally,  as  already  said, 
to  use  it  in  any  way  which  does  not  affect 
tbe  paramount  rights  of  appellant  Appel- 
lant has  no  right — and  there  Is,  In  the  nature 
of  things,  no  reason  for  it— to  fence  either 
side  of  the  right  of  way. 

[1]  1.  There  Is  evidence  tending  to  show 
that  the  lauds  Indicated  in  the  strip  are  in  tbe 
mineral  district  The  condemnation  proceed- 
ings do  not  touch'  the  BPi)ellant's  ownership 
of  the  minerals  on  tbe  strip.  If  there  are 
minerals  there,  nor  do  they  prednde  the  ap- 
pellee from  taking  the  minerals  therefirom, 
provided  this  is  done  in  such  a  way  as  not 
to  obstruct  the  use  by  appellant  of  so  madi 
of  tbe  surface  as  it  may  now  need  or  may 
need  in  tbe  future  for  the  proper  mainte- 
nance of  its  appliances  for  conducting  elec- 
tricity. When  a  railroad  company  condemns 
a  right  of  way.  It  has  tbe  exclusive  right 
to  the  use  of  tiie  entire  surface  of  tbe  right 
of  way,  so  long  as  the  right  of  way  remains 
In  use  for  railroad  purposes.  The  railroad 
company  may  place  as  many  tracks  on  its 
right  of  way  as  It  sees  proper,  may  fence 
it,  and  in  fact  possesses  the  right  to  tbe  ex- 
clusive use  of  the  surface.  The  oltlmate 
fee  which  resides  in  the  owner  of  tbe  land 
after  such  a  condemnation  is  therefore  of 
but  little  practical  value.  When,  therefore, 
such  a  condemnation  is  had,  tbe  damages  of 
the  owner  of  the  land,  in  so  far  as  tbe  right 
of  way  is  concerned,  are  the  actual  value  of 
the  land,  no  more  and  no  less.  His  entire 
damages  In  such  a  case  are  the  actual  value 
of  tbe  land  actually  condemned  and  the  dam- 
ages, if  any,  which  have  resulted  to  bis  other 
lands,  out  of  which  tbe  right  of  way  is 
carved,  by  reason  of  the  existence  of  the 
right  of  way  through  his  land.  The  damages 
resulting  to  tbe  owner  of  tbe  lands  not  con- 
demned— the  lands  out  of  which  tbe  right  of 
way  is  carved — are  the  difference  In  its  ac- 
tual fair  value  before  and  utter  the  condem- 
nation. In '  estimating  the  amount  of  8nd> 
resultant  damages,  the  Jury  should  consider 
only  such  injuries  as  will  naturally  result 
from  the  appropriation  of  the  right  of  way 
for  the  permanent  uses  for  which  it  was 
condemned,  and  "only  such  injuries  as  are 
ascertainable  at  the  time  of  the  construction 
of  the  improvement  should  be  considered." 
Young  V.  Harrison,  17  Oa.  30;  Chicago, 
etc,  R.  R.  Co.  V.  Hunter,  128  Ind.  213,  27 
N.  E.  477;  15  Cyc.  715,  subd.  B,  and  au- 
thorities collated  in  notes  74  and  75.  Tbe 
resultant  damages  must  be  the  direct  and 
certain — not  remote  and  speculative — dam- 
ages which  will  accrue  to  the  remaining 
lands  by  reason  of  the  presence  of  tbe  risht 
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of  way  through  such  lands,  and  the  uses 
to  which  such  right  of  way  Is  to  be  pnt 

2.  In  this  case,  then.  In  so  far  as  the  100- 
foot  strip  la  concerned,  the  appellee  is  enti- 
tled to  recover  of  the  appellant  the  value  of 
the  easement  which  has  been  sequestered  to 
the  use  of  the  appellant  The  right  of  way, 
It  appears,  takes  up  about  14  acres  of  the 
appellee's  land.  The  question  then  is :  What 
was  the  fair,  actual  value  of  that  14  acres 
before  its  sequestration  for  appellant's  uses, 
and  how  mach  is  its  fair  actual  value  to 
appellee,  for  the  purposes  to  which  appellee 
uiay  lawfully  put  it,  since  its  appropriation 
to  the  uses  of  appellant?  The  difference  be- 
tween the  two  values  will  fix  the  amount  which 
should  be  awarded  appellee  on  account  of 
the  land  condemned  for  such  right  of  way.  The 
difference  between  the  actual  fair  value  of 
the  land  actually  condemned  and  its  fair 
actual  value  for  the  uses  to  which  aniel- 
lee  may  lawfully  put  it  since  the  condemna- 
tion is  the  true  amount  of  the  loss  which 
has  been  occasioned  appellee  by  reaB<m  of 
this  condemnation  proceeding  in  so  far  as 
the  right  of  way,  considered  alone,  is  con- 
cerned. Mobile  &  Ohio  Ballroad  Co.  v.  Post- 
al Tel.  Cable  Co.,  120  Ala.  21,  24  South.  408; 
A.  &  F.  R.  R.  Co.  V.  Burkett.  42  Ala.  83; 
Odum  V.  Rutledge  &  Julian  R.  R.  Co.,  94 
Ala.  488,  10  South.  222. 

"The  exercise  of  the  power  being  necessary 
for  the  public  good,  and  all  property,  being  held 
subject  to  its  exercise  when  and  as  the  public 
good  requires  it,  it  would  be  unjust  to  the  pub- 
lic that  it  should  be  required  to  pay  the  owner 
more  than  a  fair  indemnity  for  the  loss  he  sus- 
tains by  the  appropriation  of  his  property  for 
the  general  good."  Lewis  on  Eminent  Domain 
(2d  Bd.)  vol.  2,  p.  397,  {  462. 

[2,  S]  In  so  far  as  the  lands  of  appellee 
which  are  not  condemned  are  concerned,  the 
only  question  is:  How  much  have  those 
lands  been  depreciated — U  any — by  the  loca- 
tion of  the  right  of  way  of  appellant  over 
said  lands,  considered  In  connection  with  the 
uses  to  which  appellant  has  put  and  will  in 
the  future  put  the  right  of  way  as  above  in- 
dicated? Is  the  tract  of  appellee,  with  the 
right  of  way  running  through  it  and  subject 
to  the  above-named  uses  of  appellant,  of  any 
less  actual  value  for  the  uses  to  which  said 
lands  are  adapted — viz.,  for  quarrying  lime, 
making  bricks,  farming,  aud  probably  for 
pasturage — than  it  was  before  appellant  be- 
gan to  use  the  right  of  way?  Is  the  tract  of 
land — leaving  out  of  consideration  the  value 
of  the  100-foot  strip — of  appellee  of  any 
less  actual  value  since  the  towers  and  tele- 
phone poles  have  been  placed  upon  the  100- 
foot  strip,  with  the  cables  upon  the  towers 
and  telephone  wires  upon  the  poles,  than  it 
was  before  the  towers  and  poles  were  erected 
upon  the  strip  and  the  cables  and  telephone 
wires  placed  as  they  are  now  hung  above  the 
earth?  Does  the  fact  that  appellant,  in  addi- 
tion to  the  maintenance  of  the  towers  and 
cables  which  it  now  hai  on  said  land,  may, 
if  it  becomes  necessary,  erect  other  towers 


and  maintain  other  cables  upon  the  said  14 
acres,  and  that  it  may,  in  future,  use  the  sur- 
face of  said  14  acres  in  such  other  ways  as 
may  be  necessary  for  furnishing  electric  cur- 
rents to  the  public,  decrease  the  actual  val- 
ue of  the  remainder  of  the  tract?  If  so, 
then  appellee  is  also  entitled  to  recover  of 
appellant  the  value  of  such  actual  deprecia- 
tion. 

From  the  evidence  in  this  case,  read  la 
connection  with  the  photographs  which  have 
come  into  our  hands,  we  gather  that  on  ac- 
count of  the  distance  of  the  towers  as  they 
now  stand  from  each  other,  their  height,  the 
elevation  of  the  lowest  points  of  the  cables 
from  the  earth,  the  strength  and  size  of  the 
cables,  the  long  life  of  the  towers  and  cables, 
and  the  fact  that  the  cables  are  so  connected 
with  appliances  that,  tf  one  should  break, 
such  cable  will  instantly  lose  its  electrical 
Character  and  become  harmless,  the  presence 
of  the  towers  now  upon  appellee's  land 
places  no  greater  servitude  upon  the  right 
of  way  and  is  attendant  with  no  greater  in- 
jury to  the  remainder  of  appellee's  land  than 
would  accompany  a  similar  right  of  way 
sequestered  for  and  used  by  an  ordinary  tel- 
egraph company.  The  cables  of  appellant 
are,  it  is  true,  so  heavily  charged  with  elec- 
tricity that,  if  a  human  being  comes  in  con- 
tact with  or  vrithln  2  or  3  feet  of  them  while 
they  are  charged  with  electricity,  death  will 
be  the  result.  These  cables  are,  however,  at- 
tached to  steel  towers,  and'are-25  feet  above 
the  ground  at  their  lowest  points  on  the  right 
of  way.  They  are,  therefore,  too  far  removed 
from  the  earth  to  be  attended  with  danger  to 
human  beings  so  long  as  tl^y  use  the  surface 
of  the  ground  In  the  ordinary  and  customary 
way,  viz.,  by  cultivating  It,  walking  or  riding 
upon  it,  or  by  hauling  loads  in  wagons  or 
other  vehicles  upon  it.  We  not  only  think 
that  the  evidence  discloses  the  above  situa- 
tion, but  we  think  that  human  experience  in- 
dicates it  EHectrldty  not  properly  controlled 
is  one  of  the  most  dangerous  agencies  known 
to  man ;  properly  controlled,  it  is  not  only  (rf 
great  practical  value,  but  its  use,  under  prop- 
er control,  is  attendant  with  as  few  dangers 
to  life  as  any  other  agency  which  human  in- 
genuity has  been  able  to  place  at  our  dls- 
posaL  It  would  seem,  therefore,  that  the 
mere  fact  that  the  appellant  has  strung 
across  appellee's  land,  as  above  Indicated, 
cables  which  are  heavily  charged  with  elec- 
tricity at  the  lowest  point  of  25  feet  from  the 
surface  of  the  earth,  and  which  cables,  if 
breakage  occurs,  will  automatically  become 
Instantly  Innocuous,  can  have  no  bearing 
upon  the  question  as  to  the  loss  to  which 
appellee  has  suffered  in  the  adjacent  lands 
through  which  the  right  of  way  runs  by  rea- 
son of  the  condemnation  of  the  strip  of  land. 
The  mere  fact  that  people  have  fears  that 
injury  may  possibly  occur  at  some  time  to 
some  person  by  reason  of  the  cables  cannot 
be  considered  by  the  triers  of  the  facts. 
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■While  public  serylce  corporations  are  per- 
mitted to  exercise  the  right  of  eminent  do- 
main, and  thus  acquire  against  even  an  un- 
willing owner  valuable  rights  in  his  land,  It 
is  the  public  interest,  and  not  the  private 
right  of  the  public  service  corporation  or  its 
stockholders,  which  confers  upon  such  cor- 
poration the  rlgbt  of  eminent  domain.  The 
public  is  as  deeply  interested  in  the  proper 
supply  of  wholesome  water,  In  the  proper 
conduct  of  electricity  from  the  sources  of 
supply  to  the  points  of  distribution  to  the 
public,  and,  in  short,  in  all  the  modem  meth- 
ods of  meeting  the  demands  of  the  people  for 
transportation,  light,  heat,  communication, 
etc.,  as  it  is  In  the  matter  of  courthouses, 
public  roads,  public  parks,  etc.  While,  through 
condemnation  proceedings,  rights  are  some- 
times acquired  which  are  exclusively  public, 
and  at  other  times  such  rights  are  acquired  by 
a  corporation  whose  energies  are  directed  to 
meeting  public  demands,  in  every  instance  it  la 
the  public  right,  and  not  the  private  interest, 
which  gives  rise  to  the  extraordinary  right  of 
eminent  domain.  The  right  of  eminent  domain 
resides  exclusively  in  and  is  a  necessary  at- 
tribute of  the  state,  and  the  state,  in  permit- 
ting Its  exercise,  either  does  so — as,  for  in- 
stance, in  condemning  lands  for  courthouses, 
JaUs,  public  roads,  parks,  etc — directly  and 
exclusively  for  the  public,  or  indirectly  for 
the  public  by  requiring  property  condemned 
to  another's  use  to  be  actually  used  for  the 
public  benefit  iFar  this  reason  the  rule 
seems  to  be  well  settled  that: 

In  all  condemnation  proceedings,  "the  exer- 
cise of  the  power  being  necessary  for  the  public 
good,  and  all  prop^ty  being  held  subject  to  its 
exercise  when  and  as  the  public  good  requires 
it,  it  would  be  unjust  to  the  public  that  it  should 
be  required  to  pay  to  the  owner  more  than  a 
fair  indemnity  for  the  loss  he  sustains  by  the 
appropriation  of  his  property  for  the  general 
good.  On  the  other  hand,  it  would  be  equally 
unjust  to  the  owner  if  he  should  receive  less 
than  a  fair  indemnity  for  such  loss.  To  arrive 
at  this  fair  indemnity,  the  interests  of  the  pub- 
lic and  of  the  owner,  and  all  the  circumstances 
of  the  particular  appropriation,  should  be  taken 
into  consideration."  Lewis  on  EJminent  Do- 
main (2d  £».)  t  462. 

While,  therefore,  it  is  the  intent  of  the  law 
that  all  the  actual  damages  which  may  nat- 
urally and  proximately  result  to  the  re- 
mainder of  a  man's  tract  of  land  by  reason 
of  the  condemnation  of  a  right  of  way  for  a 
public  purpose  across  it  shall  be  paid  to  him, 
the  law  will  not  permit  mere  speculative  ele- 
ments of  damages,  based  upon  an  ill-defined 
fear  that  at  some  unknown  and  indefinite 
time  in  the  future  some  misfortune  may 
come  to  some  man  or  beast  by  reason  of  such 
improvement,  to  enter  into  the  consideration 
of  those  who,  under  the  law,  are  required 
to  fix  the  amount  of  the  damages.  The  rights 
of  the  party  condemning  are  confined  to  the 
lands  taken,  and  for  any  damage  which  in 
the  future  may  be  done  by  the  condemning 
party  to  persons  or  property  on  adjoining 
lands — as  by  "blasting,  by  occupation  or  en- 


croachment, by  depositing  debris  upon  It,  or 
by  using  it  as  a  roadway" — a  suit  may  be 
brought  and  a  recovery  may  be  had  when- 
ever the  tortious  act,  from  which  such  dam- 
ages arise,  is  committed.  Lewis  on  Emi- 
nent Domain  (2d  Ed.)  vol.  2,  {f  573,  574. 

In  our  cities  and  towns  electric  wires 
charged  with  sufficient  electricity  to  kill  a 
human  being  are  placed  up  and  down  the 
streets  upon  wooden  poles  at  elevations  less 
than  20  feet  above  the  earth's  surface,  and 
are  found,  when  properly*  kept  and  insulat* 
ed,  to  be  sufficiently  guarded  to  meet  vrfth- 
out  appreciable  danger  to  the  public  all  aC 
the  demands  of  public  travel,  whether  by 
pedestrians  or  by  vehicles,  upon  such  streets. 
The  evidence  in  this  case  discloses  that  the 
steel  towers  of  appellant  are  much  more 
firmly  grounded  than  are  the  usual  wooden 
poles  upon  which  are  strung  the  wires  of  the 
ordinary  company  which  supplies  electrical 
power  to  the  cities  and  towns  of  the  state. 
It  also  shows  that  appellant's  cables  are 
much  larger  than  the  wires  in  ordinary  use, 
and  that,  in  addition  to  being  more  firmly  at- 
tached to  their  towers  than  the  ordinary 
wires,  they  are  so  connected  with  the  source 
of  their  electrical  supply  as  that.  If  one 
breaks,  it  at  once  loses  its  electrical  current 
and  becomes  a  dead  wire.  In  other  w<k^ 
the  evidence  in  this  case  shows,  without  dis- 
pute, that  the  appellant,  in  installing  its 
fixtures  upon  the  100-foot  strip,  has  met  all 
reasonable  and  known  precautions  to  avoid 
injury  to  any  one  who  may  be  at  work,  in 
any  way,  upon  the  earth's  sui^ace  oa  the 
right  of  way. 

The  trial  court,  therefore,  in  onr  opinion, 
committed  reversible  error  In  orally  Charg:ing 
the  Jury  as  follows: 

"If  there  was  a  general  fear  in  the  communi- 
ty of  the  operation  of  that  line,  so  that  it  af- 
fected the  value  of  the  land,  you  would  consider 
that;  but  the  mere  fact  possibly  in  the  future 
somebody  might  be  hurt  by  that  line,  it  might 
break  or  any  sort  of  accident  happen,  or  even 
if  it  was  not  properly  constructed,  if  there  were 
faults  in  the  construction  of  it,  or  there  was  a 
possibility  of  damaging  some  person  by  the  fault 
of  construction  or  by  the  negligent  operation, 
or  anything  of  that  sort,  you  do  not  take  that 
into  consideration,  except  as  I  have  told  yon, 
if  it  affects  the  value  of  the  remaining  portiaii 
of  the  land,  because  the  law  requires  that  line 
to  be  constructed  in  a  proper  manner  and  in  a 
manner  that  would  be  reasonably  safe  to  all 
persons  who  are  called  or  have  to  be  aronnd, 
and  if  it  is  not  done,  and  injury  or  damage  re- 
sults to  any  person  from  the  negligence  of  the 
operator,  either  in  the  construction  or  mainte- 
nance of  it,  that  is  a  separate  question  wbidi 
would  be  determined  by  another  suit.  In  otha 
words,  you  cannot  look  to  any  speculative  dam- 
age in  this  case,  anything  that  might  posably, 
by  some  mishap  or  otherwise,  arise  in  the  fu- 
ture; but  all  damage  to  which  the  respondent 
here  is  entitled  has  already  accrued,  and  ac- 
crued to  it  at  the  time  this  land  was  taken  by 
the  petitioner.  Consequently  it  is  not  for  yon 
to  go  out  into  the  future  and  speculate  on  what 
else  may  accrue  in  the  future.  All  bia  rights 
and  damages,  and  damages  to  which  he  ia  en- 
titled, have  accrued  now.  Of  course,  as  I  told 
you,  if  the  fear  of  the  operation  of  this  line  it 
prevalent  in  the  community,  and  it  affects  the 
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value  of  the  remainlne  tract  of  land,  then  it  is 
proper  for  you  to  aUow  such  weight  as  you 
think  it  Is  entitled  to.  and  to  assess  or  deter- 
mine the  amount  of  diminution  in  value  of  the 
property  on  that  account." 

It  may  be,  as  the  evidence  tends  to  show, 
tliat  there  has  never  been  in  the  neighborhood 
of  this  property  a  line  similar  to  that  of  ap- 
pellant, and  that,  as  the  people  in  that  neigh- 
borhood know  that  the  cables  are  heaVily 
charged  with  electricity,  they  are  afraid  to 
go  in  the  neighborhood  of  it  Baving  no  ac- 
tual knowledge  of  the  practical  operation  and 
eCTect  of  such  lines,  they  may,  as  some  of  the 
testimony  tends  to  show,  be  afraid  of  the 
property  on  which  the  lines  are  sitnated.  A 
large  percentage  of  the  agencies  which  now 
conserve  human  effort  are,  when  negligently 
controlled,  dangerous  to  human  life,  and 
many  things  now  daily  used  upon  onr  streets 
and  upon  our  public  highways  were,  when 
they  were  first  introduced,  objects  "of  terror 
to  those  who  knew  nothing  about  them. 
When  the  automobile  was  first  introduced, 
especially  in  onr  towns,  villages,  and  coun- 
try neighborhoods,  the  driver  of  the  automo- 
bile was  regarded  at  least  with  disfavor,  be- 
cause be  was  known  to  be  in  possession  of  a 
dangerous  instrument.  Now,  however,  while 
still  dangerous  when  negligently  driven,  au- 
tomobiles are  in  common  use  upon  all  of  our 
highways,  are  regarded  as  one  of  the  usual 
vehicles  in  which  to  travel,  and  their  owners 
are  probably  in  large  measure  responsible  for 
more  and  better  public  roads.  If  It  be  true 
that  some  people  who  have  not  grown  accus- 
tomed to  lines  similar  to  that  of  appellant  are 
afraid  of  this  improvement,  and  that  there- 
fore they  are  not  now  wllUng  to  buy  appel- 
lee's lands,  the  law  can  furnish  to  appellee  no 
remedy  therefor,  and  cannot  regard  depreci- 
ation created  by  such  a  cause  as  resting  upon 
any  substantial  basis.  The  law  can  and  will 
see  that  appellee  is  Justly  compensated  for 
the  rights  which  appellant  has  acquired  In  the 
condemned  strip,  and  if  appellee  shows  on 
the  next  trial  by  evidence  of  a  substantial 
quality  that  there  has  been  actual  resultant 
damages  to  the  remaining  land  by  reason  of 
the  appellant's  right  of  way  through  appel- 
lee's land,  the  law  will  award  him  compen- 
sation for  the  resultant  loss.  In  allowing 
comi>ensation,  however,  it  cannot  allow  any 
compensation  on  account  of  any  claimed  de- 
preciation of  such  remaining  land  which  is 
due  to  the  mere  fears  of  some  of  the  people, 
which  are  founded  in  reality  upon  their  lack 
of  knowledge  of  the  real  effect  of  the  line, 
and  which  human  experience  shows  Is  not 
justified  by  the  facts.  We  have  discussed 
this  subject  at  length,  because  the  subject 
Is  now  and  will  continue  to  be  of  great  im- 
portance to  the  people  of  the  state. 

[3]  4.  It  Is,  of  course,  the  rule  that  when. 
In  condemnation  proceedings,  the  owner  of 
the  land  asks  for  a  recovery  for  injuries  re- 
sulting to  his  remaining  land  by  reason  of 
tbe  public  Improvement,  the  Jury  shall  offset 


the  value  of  any  benefit  that  may  accrue  to 
the  remaining  land  by  reason  of  the  partlo- 
alar  public  improvement  against  such  dam- 
ages as  may  be  shown  to  have  resulted  to 
the  remaining  land  by  reason  of  the  Improve- 
ment The  rule  upon  this  subject  is  fully  set 
out  in  Town  of  Eutaw  t.  Botnick,  150  Ala. 
429,  43  South.  730,  in  which  case  the  reasons 
for  the  role  are  shown,  and  which  need  not 
be  here  repeated. 

5.  Some  of  the  rulings  of  the  trial  court 
upon  the  evidence  are  assigned  as  error. 
These  questions  relate  to  the  admissibility  of 
certain  opinion  evidence  as  to  the  value  of 
the  remaining  land  before  and  after  the  con- 
demnation of  the  right  of  way.  The  above 
discussion  will  probably  rid  this  case  upon 
the  next  trial  of  some  of  the  Issues  which  wera 
presented  upon  the  last  trial  and  the  rules 
announced  In  Code  1907,  {  3960;  and  the 
cases  of  A.  O.  S.  B.  B.  Go.  ▼.  Moody,  92  Ala. 
2S3,  9  South.  2S8,  Sou.  Ry.  Co.  T.  Morris,  148 
Ala.  631,  42  South.  17,  Ward  v.  Reynolds,  82 
Ala.  384,  Moss  v.  State,  40  South.  341,  i  and 
Long  Distance  l?elephone  Co.  t.  Schmidt,  1S7 
Ala.  391,  47  South.  731,  wlU  famish  a  sufii- 
cient  guide  to  the  trial  Judge  upon  the  next 
trial  on  the  question  as  to  the  qualifications 
which  are  necessary  for  a  witness  to  be  able 
to  give  his  opinion  as  to  the  value  of  the  re- 
maining land  before  and  after  the  condemna- 
tion of  the  light  of  way. 

Undoubtedly  the  appellee  is  entitled  to  re- 
cover the  value  of  the  easement  in  the  100- 
foot  strip  which  has  been  condemned  across 
its  land.  It  is  also  undoubtedly  entitled  to 
recover  the  value  of  the  actual  depredation, 
if  any,  which  has  been  caused  to  its  remain- 
ing lands  by  reason  of  the  presence  of  the 
right  of  way  upon  them ;  but  the  mere  fears 
of  the  people  of  this  Improvement  can  in  no 
way  be  made  the  basis  upon  which  to  predi- 
cate such  a  depreciation,  or  in  any  way  be 
permitted  to  affect  the  amount  of  the  ai>- 
pellee's  recovery, 

Reversed  and  remanded. 

McGLELLAN,  SAYBE,  and  GARDNER, 
JJ.,  concor. 

On  Application  for  Rehearing. 

DE  GRAFFENRIED,  J.  [4]  In  the  above 
opinion  we  called  attention  to  the  fact  that, 
in  this  state,  it  has,  with  Judicial  sanction, 
been  the  custom,  upon  a  condemnation  pro- 
ceeding instituted  by  a  railroad  company,  to 
allow  the  owner  of  the  land  condemned  to  the 
use  of  the  railroad  company  for  the  right  of 
way  to  recover  the  value  of  the  land  con- 
demned for  use  as  a  right  of  way.  The  rea- 
son for  this  Judicial  custom  obtaining  here  is 
given  in  the  above  opinion,  and  is  well  stated 
in  Southern  Pacific  Railroad  Co.  v. .  San 
Francisco   Savings  Union,  146  Cal.  290,  78 


>  Reported  in  tnll  In  the  Southern  Reporter ;  im- 
ported as  a  memorandiun  decision  without  opinion 
la  146  Ala.  686. 
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Paa  961,  70  L.  R.  A.  221,  106  Am.  St  Repw 
36,  2  Ann.  Cas.  962.  Upon  considering  this 
case  npon  tUs  application  for  rehearing,  our 
attention  is  called  to  tlie  case  of  Long  Dis- 
tance Telephone  &  Telegraph  Go.  t.  Schmidt 
et  al.,  157  Ala.  891,  47  South.  731.  In  that 
case  it  was  held  that,  where  lands  are  con- 
demned for  a  right  of  way,  the  measure  of 
damages  recoverable  by  the  landowner  for 
the  lands  taken  for  the  right  of  way  is  the 
value  of  the  lands  so  taken  for  the  right  of 
way  when  taken.  While  the  conclusion  of 
the  court  in  said  case  of  Long  Distance  Tele- 
phone t  Telegraph  Ck).  v.  Schmidt  et  al., 
supra,  may  be  somewhat  in  conflict  with  the 
conclusions  reached  in  Alabama  &  Florida 
Railroad  Ga  v.  Burkett,  42  Ala.  91,  Odum 
T.  Rutledge  &  Julian  Railroad  Ck).,  94 
Ala.  494,  10  South.  222,  and  Mobile  &  Ohio 
Railroad  Co.  v.  Postal  Telegraph  Gable  Go., 
120  Ala.  21,  24  South.  408,  nevertheless,  to 
preserve  the  harmony,  in  so  far  as  we  can,  of 
our  own  decisions  on  the  subject  in  hand,  we 
have  determined  to  follow  and  reaffirm  the 
opinion  of  this  court  in  said  case  of  Long 
Distance  Telephone  &  Telegraph  Go.  v. 
Schmidt  et  al.,  supra,  in  so  far  as  the  amount 
which  should  be  awarded  to  appellee  for  the 
lands  which  were  condemned  to  appellant  for 
its  right  of  way  are  concerned. 

As  the  Alabama  Power  Company  acquires, 
by  this  condemnation  proceeding,  no  mineral 
rights  in  the  condemned  strip,  the  Jury,  in 
estimating  the  value  of  the  condemned  strip, 
should  allow  the  Keystone  Lime  Gompany  no 
compensation  for  the  mineral  interests  in  the 
land  80  condemned ;  but  as  the  power  com- 
pany has  acquired  the  right  to  use  the  en- 
tire surface  of  the  land  condemned,  under 
the  authority  of  Long  Distance  Telephone  & 
Telegraph  Co.  v.  Schmidt  et  al.,  supra,  the 
jury  should  allow  the  lime  company  the 
value  of  the  strip  so  condemned,  less  the 
value  of  the  mineral  Interest  therein. 

In  the  respect  pointed  out,  and  only  In 
that  respect,  the  above  opinion  is  modified. 

The  application  for  rehearing  is  denied. 

McGLELLAN,  SATRE,  and  GARDNER, 
JJ.,  concur. 


(Ul  Ala.  M) 

ALABAMA  POWER  CO.  v.   ADAMS  et  al. 
(No.  624.) 

(Supreme  Court  of   Alabama.     Nov.  7,   1914. 
Rehearing  Denied  Dec.  17,  1914.) 

1.  Contempt  «=66— Revikw  on  Appeal. 

That  the  trial  court  incorporated  its  deci- 
sion in  contempt  proceedinis  astuinst  petitioner 
in  eminent  domain  proceedincs  in  the  judgment 
in  the  eminent  domain  proceedings  does  not  jus- 
tify the  court,  on  appeal  from  the  judgment, 
in  reviewing  the  contempt  proceedings. 

[Ed.  Note. — For  other  cases,  see  Contempt, 
Cent.  Dig.  |§  213-215,  223-237;  Dec.  Dig.  «©=» 
66.] 


2.  CoNisuFT  «=:»e6— Taxaron  of  Costb  — 
Remeot. 

Where,  in  condemnation  proceedings,  the 
owner  during  the  trial  instituted  contempt  pro- 
ceedings against  petitioner,  and  the  court,  on 
denying  motion  to  punish  for  contempt,  taxed 
the  costs  against  the  owner,  the  remedy  of  the 
owner  was  by  certiorari,  mandamus,  or  other 
extraordinary  writ,  pursued  in  a  proceeding 
separate  from  the  condemnation  proceedings. 

[Ed.  ^ote.— For  other  cases,  see  Contempt, 
Cent.  Dig.  U  218-215,  223-237;  Dec.  Dig.  <^=> 
66.] 

3.  BMINBRT  DOICAIN   «s»228— Appoihtksht 
or  COHiaSSIONBBS— SlATUTOBT  Pbovisions. 

Under  Code  1907,  U  3861.  3866.  3869- 
3871,  providing  that,  where  there  are  several 
tracts  of  land  within  one  county,  of  which  parts 
are  proposed  to  be  taken,  the  applicant  may 
join  them  in  separate  paragraphs  in  the  same 
application,  and  where  there  are  several  dis- 
tinct tracts  owned  by  different  persons  em- 
braced in  the  same  application,  the  owners  ot 
each  may  have  a  separate  bearing  as  to  the 
right  to  condemn,  and  providing  tor  commis- 
sioners tp  assess  separately  the  damages  and 
compensation  to  which  the  several  owners  are 
entitled,  the  better  practice  requires  the  ap- 
pointment of  but  one  commission  to  assess  com- 
pensation where  separate  tracts  of  the  same 
owner  are  sought  to  be  taken,  for  confusion 
may  otherwise  ensne  as  to  consequential  injury 
to  land  not  taken. 

[Ed.  Note.— For  other  cases,  see  Ehninent  Do- 
main.  Cent  Dig.  S  582;  Dec.  Dig.  <S=»22&] 

4.  Action  «=>57— Consolidation. 

Where  an  applicant  condemning  a  right 
of  way  over  separate  tracts  of  land  of  the  same 
owner,  described  the  tracts  in  separate  para- 
graphs, and  separate  commissioners  were  ap- 
pointed in  the  probate  court,  the  action  of  the 
circuit  court  in  consolidating  the  issues  avoided 
any  injury  resulting  from  the  appointment  of 
separate  commissioners. 

[Ed.  Note. — For  other  cases,  see  Action,  Cent 
Dig.  18  632-676;  Dec  Dig.  <8=»57.] 

Appeal  from  Shelby  County  Court;  B.  8. 
Lyman,  Judge. 

Proceedings  by  the  Alabama  Power  Com- 
pany against  J.  B.  Adams  and  others  to  con- 
demn land.  From  a  Judgment  petitioner  ap- 
peals.   Reversed  and  remanded. 

Knox,  Acker,  Dixon  &  Sims,  of  Talladega, 
and  Thomas  W.  Martin,  of  Birmingham,  for 
appellant.  Riddle,  ElUa  &  Riddle,  of  Colum- 
biana, for  appellees. 

SATRE,  J.  [1,2]  The  contempt  proceed- 
ing against  appellant  put  on  foot  during  the 
trial  of  this  cause  in  the  court  below  rais- 
ed an  issue  entirely  outside  of  the  pending 
cause  and  has  no  proper  place  in  this  i%cord. 
The  fact  that  the  trial  court  incorporated  its 
Judgment  in  the  contempt  proceeding  into 
its  Judgment  In  the  proceeding  for  condemna- 
tion under  the  right  of  eminent  domain  can- 
not sutUce  to  establish  the  right  to  a  review 
of  the  former  Judgment  on  the  record  of  this 
appeal.  Whether  the  court  was  or  was  not 
without  power  to  tax  defendant  with  the 
costs  of  the  proceeding  after  denying  the  mo- 
tion to  punish  for  contempt — a  question  we 
do  not  purpose  to  consider  at  this  time — de- 
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fendant's  remedy  was  by  certiorari,  manda- 
mus, or  some  like  extraordinary  writ,  and 
should  hare  been  pursued  in  a  separate  pro- 
ceeding. Easton  y.  State,  39  Ala.  551,  87  Am. 
Dec  49. 

[3, 4]  Appellee  owned  a  large  tract  of  land 
contained  In  one  continuous,  though  very  ir- 
regular, boundary,  over  and  through  which 
appellant's  transmission  line  has  been  located 
by  virtue  of  the  condemnation  proceeding  in 
this  case.  At  two  points,  other  ownerships 
push  in  across  the  transmission  line,  so  that 
80  much  of  it  as  Is  located  upon  appellee's 
land  is  divided  Into  three  disjointed  sections. 
Appellant's  petition  for  condemnation  hence 
alleged  appellee's  ownership  and  described 
his  land  in  three  separate  paragraphs.  It 
.  appears  that  two  commissions  were  Issued  for 
the  assessment  of  appellee's  damages,  one  to 
assess  the  damages  to  be  caused  by  appel- 
lant's line  over  two  of  the  aforementioned 
sections,  the  other  to  assess  the  damages  to 
be  caused  by  the  other  section.  The  com- 
missioners reported  at  different  times  and 
their  reports  were  confirmed.  Separate  ap- 
peals were  taken  from  each  order  or  decree 
of  confirmation  to  the  circuit  court,  where 
the  question  of  damages  was  to  be  tried  de 
novo,  and  on  appellee's  motion  the  two  ap- 
peals were  consolidated  and  the  cause,  which 
had  thus  been  broken  up,  was  tried  as  one. 

It  is  provided  that  where  there  are  several 
tracts  of  land  lying  within  one  county,  of 
which  parts  are  proposed  to  be  taken  or  in 
which  an  interest  or  easement  Is  proposed  to 
be  acquired,  the  applicant  may  Join  them  all 
in  separate  paragraphs  in  the  same  applica- 
tion. Code,  {  3831.  Section  3860  reeds  as 
follows: 

"If  there  are  several  distinct  tracts  of  land 
owned  by  different  persons  embraced  in  the  ap- 
plication, the  owners  of  each  tract  may  have 
a  separate  bearing  as  to  the  right  to  condemn 
their  lands,  and  the  court  may,  if  it  finds  that 
the  application  sbould  be  granted  as  to  some 
and  not  as  to  others  of  the  owners,  make  and 
enter  its  decree  accordingly." 

It  is  further  provided  that  a  commission 
shall  issue  and  that  the  commissioners  "shall 
assess  separately  the  damages  and  compen- 
sation to  which  the  several  owners  of  each  of 
the  several  tracts  of  land  are  entitled." 
Code,  f{  3809-3871.  It  does  not  appear  that 
the  probate  court  may  not  arrange  for  an 
assessment  of  damages  to  different  tracts  by 
different  commissions,  and  It  Is  rather  clear 
that  the  dispatch  of  business,  the  convenience 
of  iiartles,  and  their  more  substantial  inter- 
ests may  be  served  by  such  an  arrangement 
for  the  assessment  of  damages.  In  the  case 
at  band,  however,  it  would  have  been  better 
that  only  one  commission  be  appointed  to  as- 
sess compensation  to  appellee,  for  confusion 
In  such  case  in  respect  of  the  evidence  of  con- 
sequential injury  to  the  land  not  to  be  taken 
may  ensae,  where  such  damages  are  claimed, 
and  no  doubt  the  court  would  have  so  or- 
dered, had  it  been  given  to  understand  that 


appellee's  land  lay  In  one  body.  But,  how- 
ever this  may  be,  there  could  have  been  no 
harm  in  consolidating  the  Issues  anew  in  the 
circuit  court,  where  the  case  was  to  be  tried 
de  nova 

Other  questions  argued  have  been  consider- 
ed and  disposed  of  in  Alabama  Power  Co.  v. 
Keystone  lime  Co.,  07  South.  833,  where  we 
held  that  the  record  showed  reversible  error. 
So  in  this  case. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McCLELLAN  and 
DE  GRAFFENRIED,  JJ.,  concur. 


(191  Ala.  3S6) 
Ex  parte  GOLDBERG  &  LEWIS.  (No.  607.) 
(Supreme  Court  of  Alabama.     Dec.  17,  1914.) 

1.  Pbincipai.  and  Sukett  $=>23 — Condition- 
al SiQNATnRE— "Holder  in  Due  CotrBSB**— 
"Negotiate"— "Holder." 

Under  Negotiable  Instruments  Act  (Code 
1907,  f  4985),  declaring  that  an  instrument  is 
negotiated  when  it  is  transferred  so  as  to  con- 
stitute the  transferee  a  holder,  and  section  5007, 
defining  a  "bolder  in  doe  course"  of  a  negotiable 
note  so  as  to  require  that  it  shall  have  been  ne- 
gotiated to  him  without  notice  of  any  infirmity, 
and  section  5013,  declaring  that  in  the  hands  of 
any  holder  who  Is  not  a  holder  in  due  course  a 
negotiable  instrument  Is  subject  to  the  same  de- 
fenses as  if  nonnegotlable,  and  section  5138, 
defining  a  "holder"  to  mean  a  payee  of  a  note 
in  possession  thereof,  and  section  5143,  provid- 
ing that  in  any  case  not  provided  for  by  the 
law  the  rule  of  the  law  merchant  shall  govern, 
a  payee  of  a  negotiable  note  taking  the  note 
for  value  in  good  faith  in  the  regular  course  of 
business  without  notice  may  recover  thereon 
against  a  surety  signing  in  reliance  on  the  false 
statement  of  the  maker  that  the  signature  of 
another  ostensible  surety  is  genuine  and  on  the 
violated  condition  that  other  named  persons  are 
to  sign  as  cosureties  before  delivery  to  the  pay- 
ee ;  the  definition  of  a  "holder  in  due  course" 
being  construed  as  applicable  to  a  bolder  pro- 
vided he  is  a  negotiatee,  but  not  excluding  all 
who  are  not  holders  by  negotiation,  though  the 
word  "negotiate"  means  only  the  transfer  from 
one  holder  to  another  after  the  instrument  has 
been  issued. 

(Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  |8  45-«4;  Dec.  Dig.  (S=>23. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Holder  in  Due  Course; 
Negotiate;  Holder.] 

2.  Bills  and  Notes  4=903— Delxtxbt—Iumx- 

DIATE   PaBTIBB. 

Negotiable  Instmments  Act  (Code  1907,  f 
4973),  providing  that  as  between  immediate 
parties  and  as  to  a  remote  party  other  than  a 
holder  in  due  course  a  delivery  of  a  note  to  be 
eCfectual  must  be  made  either  by  or  under  the 
authority  of  the  maker,  and  in  such  case  the 
delivery  may  be  shown  to  have  been  conditional 
or  for  a  special  purpose  only,  refers  only  to  a 
conditional  or  special  delivery  to  the  payee  of 
which  he  is  advised  at  the  time  and  not  to  a 
delivery  to  an  agent  for  transmission  to  the 
payee. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ${  95-103 ;  Dec.  Dig.  «=>63J 

Certiorari  to  Court  of  AppeaK 
Petition  for  certiorari  by  Gtoldberg  &  Lew- 
is to  the  Court  of  Appeals  to  review '  a  Judg- 
ment (10  Ala.  App.  485,  66  South.  454)  affirm- 
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ing  a  Judgment  In  an  action  by  them  against 
J.  H.  Stone  and  another.  Judgment  of  Ck>urt 
of  Appeals  reversed  and  remanded. 

Browne,  Leeper  &  Eoenlg,  of  Columbiana, 
and  Knox,  Acker,  Dixon  &  Sims,  of  Talla- 
dega, for  appellant  Riddle,  Ellis  &  Riddle, 
of  Columbiana,  for  appellee. 

SOMBRVILLBk  J.  [1]  The  only  question 
presented  by  tlie  record  is  whether  the  payee 
of  a  negotiable  note  can  recoyer  thereon 
against  a  surety,  who  signed  the  note  in  re- 
liance upon  the  false  statement  of  the  prin- 
cipal signer  that  the  signature  of  another  os- 
tensible surety  upon  the  note  was  genuine, 
and  upon  the  violated  condition  that  other 
named  persons  were  to  sign  the  note  as  co- 
sureties before  its  delivery  to  the  payee; 
the  payee  having  taken  the  note  for  value  In 
good  faith  in  the  regular  course  of  busi- 
ness, without  notice  of  the  fraud  or  breach 
of  agreement 

In  its  original  opinion  the  Court  of  Ap- 
peals held  that  on  common-law  principles, 
dther  of  the  matters  stated  was  available 
to  the  defendant  to  defeat  a  recovery.  On  the 
application  for  rehearing,  however.  It  was 
held,  without  receding  from  the  former  opin- 
ion, that  these  defenses  were  available  to 
this  defendant  under  the  provisions  of  the 
negotiable  Instruments  Act  (Code,  S§  4958- 
5149),  regardless  of  the  previous  state  of  the 
law  as  shown  by  our  decisions  (Stone  v.  Gold- 
berg &  Lewis,  6  Ala.  App.  249,  60  South.  744). 

In  the  leading  Bngllsh  case  of  Watson  v. 
Russell,  3  B.  &  S.  (Q.  B.),  it  was  said  by 
Lord  Cockbnm,  0.  J.: 

"I  consider  the  law  to  be  now  quite  settled 
that  if  a  person  puts  his  name  to  a  paper,  which 
ather  is,  or  by  being  filled  up  or  indorsed  may 
be  converted  into,  a  negotiable  security,  and  al- 
lows such  paper  to  get  into  the  hands  of  an- 
other person,  who  transfers  the  same  to  a  hold- 
er, for  consideration  and  witlioat  notice,  such 
party  is  liable  to  such  bona  fide  bolder,  however 
fraudulent  or  even  felonious,  as  against  him, 
the  transfer  of  the  security  may  have  been." 

The  "transfer"  in  that  case  was  simply  the 
delivery  of  the  note  to  the  payee,  and  the 
principle  of  protection  was  applied  to  the 
INiyee  as  a  bona  fide  holder  for  value. 

This  principle  is  equally  well  settled  in  the 
United  States,  and  has  been  most  frequently 
applied  by  the  courts  in  the  enforcement 
of  the  liability  of  a  surety  to  the  payee  of 
commercial  paper,  whether  his  relation  to 
the  paper  was  prima  facie  that  of  surety,  co- 
maker, or  irregular  indorser  before  deliv- 
ery. The  American  cases  are  collected  In 
notes  to  Benton,  etc,  Bank  v.  Boddlcker,  105 
Iowa,  548,  75  N.  W.  632,  45  L.  R.  A.  321, 
67  Am.  St  Rep.  310;  Vander  Ploeg  v.  Van 
Zuuk,  135  Iowa,  350,  112  N.  W.  807,  18  L. 
E.  A.  (N.  S.)  490,  124  Am.  St  Rep.  275;  and 
in  the  opinions  of  the  court  in  Boston,  etc., 
Co.  T.  Steuer,  183  Mass.  140,  66  N.  E.  646,  07 
Am.  St.  Rep.  426,  and  Mechanics'  Bank  v. 
Caiardavoyne,  69  N.  J.  Law,  256,  55  Atl.  1080, 
101  Am.  St  Rep.  701.    In  his  note  to  Bedell 


▼.  Herring,  77  CaL  572,  20  Paa  129,  11  Am. 
St.  Rep.  307,  810,  Mr.  Freeman  says: 

"It  is  not  necessary,  in  order  to  entitle  a 
holder  to  the  protection  of  the  rule,  that  be  b« 
a  subsequent  transferee  from  or  through  an 
original  party  to  the  instrument  The  payee 
himself  may  be  protected.  Thus,  if  a  person  ia 
induced  to  sign  a  note  as  surety  by  the  frauda- 
lent  representations  of  the  principal  maker,  be 
will,  notwithstanding,  be  liable  to  the  x>ayee,  if 
it  does  not  appear  that  the  payee  knew  of  tlM 
fraud.     (Citing  the  authorities.)" 

To  this  effect  the  anthorities  are  uniform, 
and  the  rule  seems  to  be  grounded  equally 
upon  the  maxima  of  the  common  law  and  oC 
the  lex  mercatoria. 

This  court  is  fully  committed  to  the  rale 
that  protects  an  innocent  payee  for  value 
against  any  defense  by  an  accommodation  in- 
dorser, based  upon  transactions  between  sncb 
indorser  and  his  principal. 

In  Marks  v.  First  Nat  Bank,  79  Ala.  650^ 
68  Am.  Rei>.  620,  it  was  said,  per  Somer- 
ville,  J.: 

"The  main  question  in  this  case,  reduced  to 
its  last  analysis,  is  simply  whether,  in  the  case 
of  accommodation  negotiable  paper,  the  fraud 
of  the  maker,  in  procuring  the  signature  of  an 
accommodation  indorser,  is  a  good  defense  to  a 
suit  brought  against  such  indorser  by  the  payee, 
who  knows  the  nature  of  the  paper,  but  ia  i8>- 
norant  of  the  fraud.  We  are  of  opinion,  npon 
fundamental  principles  of  law  governing  the 
subject  of  commercial  paper,  that  the  defense 
cannot  be  sustained." 

In  First  Nat  Bank  v.  Dawson,  78  Ala.  97. 
the  defendant  had  indorsed  a  note  for  the 
maker's  accommodation,  upon  the  violated 
condition  that  the  maker  "was  not  to  nego- 
tiate or  use  it  until  he  procured  two  other 
solvent  cosureties,  or  Indorsers,  to  be  Joint- 
ly bound  with  him  (Dawson)  as  common  sure- 
ties for  Fellows  (the  ma&er)."  The  plain- 
tiff bank  was  the  payee  of  the  note.  Stone^ 
a  J.,  said: 

"It  is  not  and  cannot  be,  ctmtroverted  that 
if  the  bank  acquired  this  coDunerdal  paper  ia 
due  course  of  trade,  for  a  valuable  considera- 
tion, and  without  notice  of  the  limitation  pot 
upon  Fellows'  use  of  it  this  defense  would  be 
unavailing." 

The  case  was  tried  and  determined  upon 
the  Issne  of  due  notice  to  the  bank  of  the 
limitation. 

For  the  purposes  of  this  case,  and  with 
respect  to  tbe  application  of  the  prlnc^le 
under  consideration,  it  could  make  no  pos- 
sible difference  whether  the  technical  rela- 
tion of  the  defendant  to  the  principal  debtor 
and  to  the  paper  was  that  of  Indorser  and 
guarantor,   or   comaker  and   surety. 

From  these  cases  it  clearly  appears  that 
this  court  regards  a  payee,  under  the  condi- 
tions stated,  as  a  bona  fide  purchaser  in  due 
course  of  trade,  as  to  the  ostensible  obliga- 
tions of  all  other  parties  who  have  lent  their 
credit  to  the  paper  by  signing  It  In  any  rec- 
ognized mode  before  its  dellTery  to  the  payeew 
And,  farther,  that  the  protection  of  such  a 
payee  against  such  a  plea  by  a  surety  Is 
based  upon  "fundamental  principles  of  law, 
governing  the  subject  of  commercial  paper." 
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From  the  foregoing  It  win  be  readily  seen  i 
that  the  cases  of  Guild  v.  Thomas,  64  Ala.  | 
414,  26  Am.  Rep.  703,  White,  etc.,  Co.  v.  Sax- 
on, 121  Ala.  399,  25  South.  784,  and  othera, 
which  relate  to  bond  contracts,  and  Sharp  v. 
Allgood,  100  Ala.  183,  14  South.  16,  which 
relates  to  a  nonnegotliible  note,  nsnrlouB  on 
its  face,  are  not  here  In  point  Smith  t.  Eirk- 
land.  81  Ala.  345,  1  South.  276. 

The  decisive  Inquiry  is,  therefore,  wheth- 
er the  prorlslons  of  the  Negotiable  Instm- 
menta  Act  have  expressly  or  impliedly  abro- 
gated the  principle  In  question. 

Looking  to  the  opinions  emanating  from 
other  Jnrlsdictlons  where  a  code  of  com- 
mercial law  uniform  with  our  own  has  been 
adopted,  we  note  a  striking  absence  of  har^ 
mony.  The  provisions  of  the  CSode  which 
are  supposedly  pertinent  are  as  follows: 

Sec.  6138.  Holder  means  the  payee  or  in- 
dorsee of  a  bin  or  note,  who  la  in  pogseasion  of 
it,  or  the  bearer  thereof. 

Sec.  5007.  A  bolder  in  dne  coarse  is  a  holder 
who  has  taken  the  instrument  under  the  follow- 
ing conditions:  (1)  That  the  inatmment  is 
complete  and  renlar  upon  its  face.  (2)  That 
be  became  the  holder  of  it  before  It  was  overdue 
and  without  notice  that  it  had  been  previously 
dishonored,  if  such  was  the  fact  (3)  That  he 
took  it  in  good  faith  and  for  value.  (4)  That 
at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  ingtrumenf  or  de- 
fect in  the  title  of  the  person  negotiating  it 

Sec.  4085.  An  instrument  is  negotiated  when 
it  is  transferred  from  one  person  to  another  in 
such  manner  as  to  constitute  the  transferee  the 
holder  thereof;  if  payable  to  bearer,  it  is  nego- 
tiated by  delivery ;  if  payable  to  order,  it  is  ne- 
gotiated by  the  indorsement  of  the  bolder,  com- 
pleted by  delivery. 

Sec.  5013.  In  the  hands  of  any  holder  who 
is  not  a  holder  in  due  coarse  a  negotiable  in- 
strument is  subject  to  the  same  defenses  as  if 
it  were  non-negotiable.    •    •    • 

In  Lewis  v.  Clay  (1807)  67  L.  J.  (Q.  B.) 
224,  227,  there  is  a  dictum  by  Lord  Russell, 
0.  J.,  that  under  the  English  Bill  of  Exchange 
Act  "a  'holder  in  due  course'  is  a  person  to 
whom,  after  Its  completion  by  and  as  be- 
tween the  Immediate  parties,  the  bill  or  note 
has  been  negotiated" ;  and  to  the  effect  also, 
that  the  delivery  between  the  original  parties 
Is  not  a  negotiation.  The  inference,  of  course. 
Is  that  under  the  act  a  payee  could  not  be  a 
holder  in  due  course. 

In  Herdman  v.  Wheeler  (1902)  1  EL  B.  361, 
the  defendant  signed  a  blank  promissory  note' 
and  delivered  it  to  A.  to  be  filled  in  with  a 
certain  sum,  and  to  be  payable  to  A.  A. 
fraudulently  Inserted  a  larger  amount  and 
made  the  plaintiff  the  payee.  Held,  that  the 
delivery  of  the  note  by  A.  to  the  plaintiff  was 
not  a  negotiation  of  the  note  within  the 
meaning  of  the  proviso  to  section  20,  subd.  2, 
of  the  B.  of  B.  Act  1882,  so  as  to  entiUe  the 
plaintiff  to  recover.  The  proviso  referred  to 
is  that  such  an  instmment  (1.  e.,  one  signed  in 
blank  and  delivered  to  another  for  comple- 
tion) becomes  enforceable  If  negotiated  after 
completion  to  a  holder  in  due  course.  Chan- 
nell,  J.,  speaking  for  the  court,  said  (after 
referring  to  Lewis  t.  Clay): 


"It  la  quite  clear  therefore  that  the  expresdon 
of  opinion  of  the  Lord  Chief  Justice  that  a 
payee  was  never  a  holder  in  due  course  was  a 
dictum  only,  and,  moreover,  as  his  remarks  on 
the  other  part  of  the  case  appear  quite  unan- 
swerable, the  ease  could  not  well  have  been  ap- 
gealed,  and  in  fact  was  not  appealed;  so  that 
is  dictum  could  not  well  be  questioned  in  that 
case.  It  appears  to  us  that  the  late  Lord  Chief 
Justice  overlooked  tiie  definition  of  bolder  in 
section  2,  which  is,  'Holder  means  the  payee  or 
indorsee  of  a  biU  or  note  who  is  in  possession 
of  it  or  the  bearer  thereof.'  Therefore,  in  sec- 
tion 20  [Ala.  Code,  S  6007],  it  is  necessary  to 
read  holder  as  indading  payee  as  well  as  in- 
dorsee, and  to  read  it  'a  holder  in  due  coarse  is 
a  payee  or  indorsee  who,'  etc.  That  being  so, 
the  only  words  in  section  20  which  can  be  said 
to  indicate  that  a  payee  cannot  be  a  holder  in 
due  course  are  those  In  subdivision  'b' :  'And 
that  at  the  time  the  bill  was  negotiated  to  him 
he  had  no  notice  of  any  defect  in  the  titie  of 
the  person  who  negotiated  it'  But  if  the  word 
'payee'  had  been  expressed  in  the  earlier  part 
of  the  section,  it  wonld  be  clear  that  this  means 
*if  negotiated  to  him  he  had  at  the  time  no  no- 
tice, etc'  On  the  whole,  therefore,  we  are  not 
prepared  to  hold  that  a  payee  of  a  note  can 
never  be  a  holder  in  due  course ;  but  it  is,  as  it 
seems  to  us,  just  as  unnecessary  for  us  to  de- 
cide that  question  as  it  was  for  the  late  Lord 
Chief  Justice  to  do  so  on  the  case  before  him." 

The  foregoing  excerpt  wUl  at  once  mark 
the  limits'  of  the  decision,  and  Indicate  the 
disfavor  of  the  court  for  the  sweeping  dictum 
of  Lord  Russell  in  Lewis  v.  Clay. 

Under  conditions  substantially  the  same  aa 
in  Herdman  v.  Wheeler,  the  right  of  a  payee 
of  a  note,  who  took  for  value  in  good  faith 
and  without  notice,  to  recover  against  the  de- 
frauded maker,  was  again  considered  in 
Lloyd's  Bank  v.  Cooke  (1907)  1  K.  B.  794, 
and  it  was  held  that  he  could  recover  on  the 
principle  of  common-law  estoppel,  the  integri- 
ty of  which  was  not  affected,  even  as  to  com- 
mercial paper,  by  the  B.  of  E.  Act  All  three 
of  the  judges  concurred  lu  the  validity  of  this 
view;  Cozens-Hardy,  L.  J.,  expressed  a  wish 
"to  keep  an  open  mind  aa  to  the  correctness' 
of  the  decl&lon  in  Herdman  v.  Wheeler,"  and 
Fletcher  Moulton,  L.  J.,  in  an  elaborately  ar- 
gued opinion,  entirely  repudiated  the  ground 
of  that  decision,  via.,  that  "negotiate,"  as 
used  in  the  act  means  a  transfer  only  from 
one  holder  to  another.  He  said,  very  Justly 
and  forcibly: 

"The  contention  of  the  counsel  for  the  defend- 
ant amounts  therefore  to  saying  that  the  act 
has  made  this  important  change,  viz.,  that  it  has 
taken  away  the  right  of  a  payee  to  recover  un- 
der such  circumstances,  leaving  only  the  right 
of  an  indorsee  in  this  respect  onchanged.  I 
cannot  accept  that  view.  I  see  no  indication  in 
the  act  of  any  intention  to  make  such  a  radical 
change  in  the  law,  a  change  which  does  not 
commend  itself  to  one's  sense  of  justice,  and 
which,  if  intended,  would  surely  have  been  made 
formally  and  explicitly,  and  not  left  to  be  gath- 
ered by  mere  implication.  And,  apart  from  the 
absence  of  any  indication  that  such  a  serious 
change  in  the  law  is  intended  to  be  made,  there 
are  many  things  in  the  act  which  lead  me  to- 
tbe  opposite  conclusion." 

He  then  undertakes  to  show  that  "negotiat- 
ed," as  used  in  the  section  defining  a  "holder"' 
in  due  course  (section  29,  subd.  1,  Eng.  B.  of' 
E.  Act;  Ala.  Code,  {  6007)  Is  broad  enough — 
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as  it  Is  defined  In  section  31,  subd.  1  (Ala. 
Code,  i  5138) — to  Include  a  transfer,  L  e.,  a 
delivery  with  the  intention  of  passing  title, 
from  the  maker  to  the  payee. 

It  Is  thus'  .apparent,  notwithstanding  these 
strong  expressions  from  individual  judges, 
that  the  status  of  a  payee  under  the  Bills  of 
Exchange  Act,  in  the  particular  under  dis- 
cussion, is  not  yet  definitely  settled  In  Eng- 
land. It  Is  to  be  noted,  however,  that  in  a 
later  English  case  (Gleuie  r.  Bruce  Smith 
[1908]  1  K.  B.  263)  it  is  held,  without  dissent, 
that  under  section  SO  of  the  B.  of  E.  Act  (Ala. 
Code,  §  5014)  the  payee  of  a  bill  may  be,  and 
prima  fade  is,  a  holder  in  due  course,  though 
the  application  was  to  a  case  different  from 
this. 

In  Canada  the  views  of  Channell,  J.,  In 
Herdman  v.  Wheeler,  supra,  seem  to  be 
strongly  approved: 

"That  the  plaintiff,  though  he  is  the  immediate 
payee  of  the  notes,  and  did  not  acquire  them  by 
indorsement  or  transfer  from  a  party  other  than 
the  maker,  is  a  holder  in  due  course,  seems  to 
follow  from  reading  the  interpretation  section 
(2  r?l),  into  section  56,  and  reading  both  with 
section  58  (2).  This,  though  not  actually  de- 
cided, is  evidently  the  opinion  of  the  Court  in 
Herdman  v.  Wheeler  (1902)  1  K.  B.  361,  at 
page  371,  which,  on  the  whole,  I  see  no  sufficient 
reason  for  not  following."  Per  Osier,  J.  A.,  in 
McDonough  v.  Cook,  19  OnL  L.  K.  267. 

In  the  same  case,  in  a  separate  opinion, 
Maclaren,  J.  A.,  said: 

"To  my  mind  the  reasoning  in  Herdman  v. 
Wheeler,  •  *  •  referring  to  definition  of 
'bolder'  in  section  2  (g)  as  including  payee,  in 
Lloyd's  Bank  v.  Cooke,  supra,  at  page  8()6,  and 
in  Glenie  v.  Bruce  Smith  [1908]  IK.  B.  263, 
at  pages  268,  269,  is  conclusive  as  to  the  possi- 
bility of  a  payee  becoming  a  holder  in  due 
course." 

See,  also,  Lilly  v.  Farrow  (1908)  Q.  R.  17 
K.  B.  554,  where  the  Quebec  Court  of  Appeals 
held  that  the  payee  may  become  a  holder  In 
,  due  course. 

To  the  same  effect,  apparently.  Is  the  case 
of  Knechtel  Fur.  Go.  v.  Ideal,  19  Manitoba 
Bep.  652. 

In  the  United  States  the  question  seems  to 
have  been  presented  in  only  two  of  the  re- 
ported cases. 

In  the  case  of  a  negotiable  note  signed  in 
blank  by  the  several  makers,  and  then  wrong- 
fully filled  out  by  one  of  them,  and  delivered 
to  the  payee  for  value  and  without  notice,  the 
Supreme  Court  of  Iowa  has  held  the  note  to 
be  unenforceable  as  to  the  other  makers,  un- 
der the  Iowa  N.  I.  Law,  on  the  theory  that  it 
was  not  negotiated  to  the  payee,  citing  and 
following  Herdman  v.  Wheeler,  supra ;  Van- 
der  Ploeg  v.  Van  Zuuk  (1907)  135  Iowa,  350, 
112  N.  W.  807, 13  L.  R.  A.  (N.  S.)  490,  124  Am. 
St.  Rep.  275.  But  the  court  also  went  further 
and  held,  not  only  that  the  note  was  not 
"negotiated"  within  the  meanin.c  of  the  sec- 
tion govemlng  blank  instruments  (Ala.  Code, 
i  4971),  but  also  that,  without  negotiation  by 
transfer  from  one  holder  to  another,  one  can- 
not become  a  "holder  in  due  course" — thus  In- 
dorsing the  broad  dictum  of  Lord  Russell  In 
Lewis  r.  Clay. 


Where  a  wife  drew  a  check  in  favor  of  a 
creditor  severally  of  herself  and  her  tana- 
band,  and  delivered  It  to  her  husband  to  de- 
liver to  the  payee  in  payment  of  her  debt,  and 
he  delivered  it  in  payment  of  his  debt,  and 
it  was  so  taken  by  the  payee  in  good  faith, 
the  Supreme  (Tourt  of  Massachusetts  has  held 
that  the  payee  could  recover  against  the 
drawer.     .Says  the  court: 

"The  fact  that  the  plaintiff  is  the  payee  of  a 
negotiable  security  does  not  prevent  hun  from 
becoming  a  bona  fide  purchaser  of  it  at  com- 
mon law,  with  all  the  rights  incident  to  a  pur- 
chaser for  value  thereof  without  notice.  (Cit- 
ing, among  other  cases.  Watson  ▼.  Russell.  3 
B.  &  S.  34,  5  B.  &  S.  968 ;  Munroe  v.  Bordier, 
8  Com.  B.  862;  and  Armstrong  v.  Am.  Ex. 
Bank,  133  U.  S.  433  [10  Sup.  Ct.  450,  33  L. 
Ed.  747].)  •  •  •  The  plaintiff  is  a  holder  in 
due  course  of  the  $200  check  within  Revised 
Laws,  c.  73,  g  69.  This  section  is  taken  from 
section  29  of  the  English  BiUs  of  Exchange 
Act  of  1882  (Ala.  Code,  i  5007),  and  Watson  v. 
Russell  is  cited  in  Chalmers  on  Bills  of  Ex- 
change (5th  Ed.)  89,  as  an  example  of  a  per- 
son who  is  a  bolder  in  due  course  within  tii^t 
section." 

We  have  been  unable  to  discover  any  otber 
American  or  English  case  in  which  the  qnes- 
tion  has  been  discussed. 

An  Interesting  commentary  on  the  cases 
above  reviewed — especially  Lloyd's  Bank  v. 
Cooke*  (1907)  1  K.  B.  794— will  be  found  in 
the  editor's  note  to  Vander  Ploeg  t.  Van 
Zuuk,  13  li.  R.  A.  (N.  S.)  490. 

The  great  Importance  of  the  question  under 
consideration  will,  perhaps.  Justify  the  some- 
what extended  review  of  principles  and  au- 
thorities which  we  have  here  presented.  Any 
one  who  reads  the  cases  cited  will  be  impress- 
ed by  the  scope  which  the  subject  offers  for 
purely  verbal  dialectics,  and,  if  confined  to 
that  narrow  view  of  the  subject,  might  find 
much  difficulty  in  choosing  between  the  mer- 
its of  the  opposing  arguments. 

Commercial  paper  is  the  common  currency 
of  mankind.  Without  its  unhampered  use, 
whether  international  or  domestic,  the  busi- 
ness of  the  modem  world  could  scarcely 
move  at  aU. 

The  law  merchant  Is  essentially  the  crea- 
tion of  the  business  world,  whose  practices 
have  hardened  into  principles,  and  these 
principles  have  been  shaped  and  polished  for 
centuries  by  the  lapidaries  of  the  law— «I1 
to  one  supreme  end,  viz.,  the  protection  of  a 
bona  fide  holder  for  value  who  has  acquired 
a  negotiable  instrument  in  the  due  course 
of  trad6  or  business.  Only  such  protection 
can  give  confidence,  and  only  confidence  can 
give  free  currency  to  any  medium  of  ex- 
change. This  is  the  capstone  of  the  structure 
known  as  "(Commercial  Law."  Its  codifica- 
tion into  a  uniform  Negotiable  Instruments 
Law  has  been  accomplished,  not  for  the 
purpose  of  altering  any  of  its  essential  prin- 
ciples, and  certainly  not  for  the  purpose  of 
destroying  or  weakening  its  cardinal  prin- 
ciple, but  for  the  purpose  of  harmonizing  cei^ 
tain  minor  differences  existing  in  the  rarions 
Jurisdictions. 
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Keeping  all  this  In  mind,  we  cannot,  npon 
a  very  full  consideration  of  the  language 
and  proTlslons  of  the  Connnerdal  Oode,  as- 
sent to  the  view  that  It  has  withdrawn  from 
a  payee  the  status  of  a  bolder  In  due  course 
in  those  cases  where  be  was  so  regarded  and 
protected  prior  to  Its  enactment  And  we 
think  and  hold  that  subdivision  4  of  section 
5007,  defining  a  bolder  In  due  course,  must  be 
construed  as  applicable  to  a  bolder  If  he  be 
a  negotlatee,  and  not  as  excluding  from  the 
general  class  all  who  are  not  holders  by 
negotiation.  It  is  clear  that.  If  subdivision  4 
of  section  SOOT  does  not  by  necessary  Implica- 
tion exclude  a  payee  In  every  case  from  the 
status  of  "holder  In  due  course,"  there  Is 
nothing  else  In  the  Code  which  even  suggests 
that  result 

And  even  If  we  could  not  construe  sub- 
division 4  as  above  Indicated,  we  think  it 
would  still  be  perfectly  consonant  with  rea- 
son, and  with  the  general  language  and  pur- 
pose of  the  law,  to  hold  that  the  definition 
of  a  "bolder  In  due  course,"  as  expressed  in 
the  entire  section  (5007),  was  framed  with 
regard  only  to  the  usual  and  ordinary  case 
of  negotlatees ;  and  that  the  occasionally  ex- 
ceptional status  of  a  payee  as  such  is  sim- 
ply a  casus  omissus,  contemplated  and  pro- 
vided for  by  section  5143:  "In  any  case  not 
provided  for  In  this  chapter,  the  rules  of  the 
law  merchant  shall  govern." 

It  might  be  conceded  that  "negotiate,"  aa 
used  throughout  the  act,  means  always  only 
the  transfer  from  one  holder  to  another, 
after  the  Instrument  has  been  "Issued,"  as 
held  In  Herdman  v.  Wheeler  and  Vander 
Floeg  V.  Van  Znuk,  supra — which,  however, 
we  do  not  now  attempt  to  decide — without  af- 
fecting onr  Judgment  in  this  case. 

What  we  do  decide  is  that  the  payee  of  a 
completed  negotiable  note  to  whom  it  is  given 
for  value,  without  notice,  and  in  the  ordinary 
way  of  business,  by  one  of  several  makers,  to 
whom  it  has  been  Intrusted  by  another  maker 
for  that  purpose — albeit  by  fraud  or  upon 
condition,  as  in  this  case — is,  as  to  the  ob- 
ligation of  such  other  party,  a  bona  fide  hold- 
er in  due  course  of  trade*  and  Is,  as  for 
sncb  fraud  or  breach  of  authority  between 
the  obligors,  entitled  to  enforce  the  obliga- 
tion. 

This  obviously  does  not  infringe  the  uni- 
versal rule  that,  as  between  Immediate  par- 
ties, the  consideration  of  the  Instrument  and 
ttie  capacity  of  the  parties  may  be  inquired 
into;  for  it  only  means  that  one  who  os- 
tensibly and  voluntarily  assumes  the  ob- 
ligation to  pay  the  note — and  this  Is  in  part 
what  the  payee  buys — cannot  repudiate  his 
obligation  to  do  so  by  reason  of  any  secret 
matters  between  himself  and  the  person  who 
procured  his  undertaking. 

[2]  It  may  be  well  to  note,  in  this  connec- 
tion, that  section  4973  of  the  Code,  providing 
that   "as   between   immediate   parties,   and 


as  regards  a  remote  party  other  than  a  bolder 
in  due  course,  the  delivery,  in  order  to  be 
effectual,  must  be  made  either  by  or  under 
the  authority  of  the  party  making,  drawing, 
accepting,  or  indorsing,  as  the  case  may  be; 
and  In  such  case  the  delivery  may  be  shown 
to  have  been  conditional  or  for  a  special  pur- 
pose only,"  has  reference  only  to  a  condition- 
al or  special  delivery  to  the  payee  or  holder, 
of  which  be  Is  advised  at  the  time,  and  not 
to  a  delivery  by  an  obligor  to  an  agent  or 
intermediary  for  transmission  to  the  payee. 

For  the  reasons  set  forth,  the  judgment  of 
the  Court  of  Appeals  wUl  be  reversed,  and 
the  cause  will  be  remanded  for  disposition 
accordingly. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  DB  GRAFFENRIED,  J,  not 
sitting. 


OOLDBBRO  &  LEWIS  v.  8TOMB.    (No.  256.) 
(Court  of  Appeals  of  Alabama.    Jan.  12,  1915.) 

Appeal  from  Shelby  County  Court;  B.  S.  Ly- 
man, Judge. 

Action  between  Goldberg  &  Lewis  and  J.  H. 
Stone.  Judgment  (10  Ala.  App.  485,  65  South. 
454)  reversed  in  conformity  to  judgment  of  Su- 
preme Court  (67  Soath.  839). 

Browne,  Leeper  &  Koenig,  of  0>lumbiana,  for 
appellant  Riddle  &  Ellis,  of  CMombiana,  for 
appellee. 

PELHAM,  P.  J.  The  ruling  of  the  trial  court 
on  the  plaintiff's  demurrers  to  the  defendant's 
special  pleas,  as  well  as  other  rulings  shown 
by  the  record  and  assigned  aa  error,  are  in  con- 
Qict  wHb  the  holding  of  the  Supreme  Court  in 
the  opinion  of  that  court  in  Ex  parte  Goldberg 
&  Lewis,  67  South.  839,  decided  at  a  special 
term  of  the  court  on  November  7,  1914,  and,  in 
conformity  with  the  holding  announced  in  that 
case,  the  Judgment  appealM  from  is  reversed, 
and  the  cause  remanded. 

Reversed  and  remanded. 


(U  Ala.  App.  624) 
ANNISTON  ELECTRIC  &  GAS  CO.  t. 
STATE.     (No.  818.) 

(Court  of  Appeals  of  Alabama.    Feb.  4,  1915.) 

Stbeec  Railboads  €=>69— Licenses. 

Under  Code  1907,  i  2361,  requiring  street 
railroad  companies  to  pay  to  the  state  a  license 
tax  of  $50  in  cities  of  more  than  10,000  inhab- 
itants and  $15  in  dtiea  and  towns  of  less  than 
5,000  inhabitants,  a  street  railway  with  its  office 
and  place  of  business  in  a  city  of  more  than 
10,000,  whose  lines  extended  mto  the  streets 
of  two  adjacent  towns  of  less  than  6,000,  was 
required  to  pay  one  license  tax  of  $50  and  an 
additional  $15  for  each  of  the  smaller  towns 
into  which  its  lines  extended. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  fS  157-165;   Dec  Dig.  «s>69.] 

Appeal  from  City  Court  of  Annlston; 
Thomas  W.  Coleman,  Jr.,  Judge. 

Proceeding  by  the  State  of  Alabama  against 
the  Annlston  Electric  &  Gas  Company.  Judg- 
ment for  the  State,  and  the  defendant  ap- 
peals.    Affirmed. 
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BCnoz,  Acker,  Dixon  ft  Sterne,  of  Anolston, 
for  appellant  W.  L.  Marttn,  Atty.  Gen.,  for 
the  State. 

THOMAS,  3.    Section  2361  of  the  Code  of 

1907  provides : 

"Licenses  are  reqaired  of  all  persona  engaged 
in  or  carrying  on  any  business,  or  doing  any 
act  in  this  section  specified,  for  wliich  shall  be 
paid  for  the  use  of  the  state  the  following  taxes, 
to  wit:  •  *  •  (35)  Each  electric  light  or 
power  company,  street  railroad  company,  water 
works  company  or  corporation,  gas  company  or 
corporation,  operated  by  a  person  or  company 
or  corporation  for  public  uses,  other  than  a  mu- 
nicipality, shall  pay  to  the  state  the  following 
license  taxes:  In  cities  or  towns  of  twenty 
thousand  inhabitants  or  more — two  hundred  dol- 
lars; in  cities  or  towns  of  more  than  ten  thou- 
sand inhabitants  and  less  than  twen^  thousand 
inhabitants — fifty  dollars;  in  cities  or  towns  of 
more  than  five  thousand  inhabitants  and  less 
than  ten  thousand  inhabitants — twenty-five  dol- 
lars; in  cities  and  towns  of  less  than  five  thou- 
sand inhabitants — fifteen  dollars." 

The  dty  of  Anniston  is  a  city  of  more  than 
10,000  but  less  than  20,000  Inhabitants.  Ad- 
joining it  on  one  side  Is  the  town  of  Oxford, 
with  a  population  of  less  than  5,000;  and 
adjoining  it  on  another  side  is  the  town  of 
Hobson  City,  with  a  population  also  of  less 
than  6,000. 

The  appellant  is  a  public  service  corpo- 
ration, with  Its  office  and  place  of  business  in 
the  city  of  Anniston,  where  it  oi>erates  a 
system  of  street  railway  for  public  uses. 
Some  of  Its  lines,  over  which  It  operates  cars, 
extend,  however,  from  the  dty  of  Anniston 
(the  head  of  the  system)  out  Into,  along,  and 
through  some  of  the  streets  of  the  adjacent 
towns  of  Oxford  and  Hobson  City.  And  the 
sole  Qnestion  presented  by  this  appeal  is 
whether,  under  the  statute  quoted,  the  api)el- 
lant,  as  it  contends,  must  pay,  as  a  license 
tax  to  the  state  for  operating  its  said  sys- 
tem of  street  railway,  only  $50,  being  the 
amount  flxe^  by  the  statute,  as  seen,  for 
operating  such  a  railway  in  a  city  the  size 
of  Anniston,  where  appellant's  office,  place' 
of  business,  and  the  head  and  center  of  the 
system  is  located;  or  whether,  as  the  state 
-contends,  it  must  pay.  In  addition  to  such 
$50,  $15  for  operating  in  each  of  the  towns 
of  Oxford  and  Hobson  City — towns,  as  stat- 
ed, of  less  than  5,000  Inhabitants — into  and 
through  some  of  the  streets  of  which  appel- 
lant's said  lines  of  street  railway  extend  from 
Anniston. 

It  is  our  opinion  that  the  contention  of  the 
state  is  correct,  and  that  that  contention,  as 
stated  above,  expresses  the  proper  interpre- 
tation of  the  statute,  whose  evident  design 
was  to  proportion  and  regulate  the  amount 
of  the  license  tax  required  by  it  for  doing 
business  in  this  state,  according  to  the  extent 
that  the  privilege  taxed  had  been  enjoyed 
in  this  state,  which  extent  is,  by  the  terms 
of  the  statute,  we  think,  to  be  ascertained 
and  measured  by  the  number  of  inhabitants 
in  each  of  the  cities  and  towns  in  which  the 
business  is  operated  or  carried  on;  It  being 
contemplated  that  each  municipality  of  the 


state  so  entered  by  snch  company  or  corpo- 
ration in  the  carrying  on  of  such  business 
would  enhance,  in  proportion  to  its  popula- 
tion, such  company's  or  corporation's  oppor- 
tunities for  increasing  such  business  and 
the  consequent  revenues  therefrom.  Henoe, 
that  the  privilege  taxed  of  doing  tliat  busi- 
ness in  this  state  would  become  more  valua- 
ble as  each  new  unit  of  territory  was  en- 
tered in  carrying  it  on  and  would  furnish 
justification  for  the  Increase  required  in  the 
license  tax  for  the  doing  of  such  business  in 
the  state. 

The  fact  that  appellant's  lines  of  street 
railway  do  not  extend  over  all  the  streets  of 
the  adjacent  towns  of  Oxford  and  Hobson 
City,  but  over  only  a  portion  of  them,  and 
then  only  as  a  continuous  line  from  Anniston, 
is  immaterial ;  since  appellant,  under  onr  un- 
derstanding of  the  meaning  of  the  statute, 
has  no  right  to  enjoy  to  any  extent  whatever 
the  privilege  of  operating  its  street  railway 
in  either  of  these  towns  without  first  paying 
the  additional  license  tax  reqaired;  and 
since  when  it  does  pay  such  additional  tax  It 
has  the  right  to  enjoy  such  privilege  to  the 
full  extent,  or  less,  as  it  may  choose. 

The  fact  therefore  that  it  has  chosen,  for 
reasons  of  its  own,  not  to  enjoy  the  privilege 
to  the  full  extent  allowed,  and  the  fact  that 
its  office,  place  of  business,  and  the  head  of 
its  system  is  in  Anniston,  furnish  no  reason, 
to  our  minds,  why  It  should  be  exempted  from 
the  operation  of  the  provisions  of  the  stat- 
ute, which,  as  we  interpret  it,  requires,  as 
stated,  an  increase  In  the  tax  for  each  sep- 
arate municipality  entered  in  the  carrying  on 
of  that  business. 

We  hold,  consequently,  that  the  lower  court 
committed  no  error  In  sustaining  the  state's 
demurrers  to  the  defendant's  special  pleas 
setting  up  those  facts  in  defense  of  this  suit 
brought  by  the  state  against  appellant  for 
the  recovery  for  each  of  the  years  from  1909 
to  1913,  Inclusive,  of  the  $15  license  Ux  for 
operating  its  street  railway  In  each  of  the 
towns  of  Oxford  and  Hobson  (Sty;  appel- 
lant having  for  each  of  the  years  mentioned 
paid  to  the  state  the  $50  for  operating  its 
railway  In  the  city  of  Anniston. 

Appellant,  in  support  of  its  contention  that 
the  court  did  err,  cites  us  to  the  caae  of 
Southern  Railway  Co.  v.  Mitchell,  139  Ala. 
629,  37  South.  85,  where.  In  construing  a 
statute  providing  for  the  payment  of  a  li- 
cense tax  "for  each  toll  bridge"  and  reqt^r- 
ing  that  if  the  bridge  was  "in  or  within  two 
miles  of  the  corporate  limits  of  any  town  or 
city"  of  5,000  inhabitants  or  more  the  tax 
should  be  $75,  but  that  If  the  bridge  was  "in 
or  within  two  miles  of  a  town  or  dty"  of 
2,000  inhabitants  and  less  than  5,000,  the  tax 
should  be  only  $50,  it  was  held  that,  where 
such  bridge  was  within  two  miles  of  a  town 
of  5,000  inhabitants  on  one  side  and  within 
two  miles  of  a  town  of  2,000  on  the  other 
side,  the  owner  of  the  bridge  could  not  sat- 
isfy the  requirements  of  the  statute  by  pay- 
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Ing  a  tax  of  $50,  but  would  bave  to  pay  a  tax 
of  $76,  because  the  condition  to  the  liability 
of  the  maximum  tax  fixed  by  the  statute  ex- 
isted and  such  liability  was  not  destroyed  by 
the  fact  that  the  condition  for  the  minimum 
tax  also  existed.  In  other  words,  It  was 
held  In  effect  that  where  a  condition  existed 
which,  under  the  provisions  of  the  statute, 
would  support  either  tax  there  fixed  (either 
the  maximum  or  the  minimum),  the  owner 
pf  the  bridge  must  pay  the  maximum.  The 
court  adds,  which  appellant  quotes  in  brief, 
as  follows: 

"Nor  la  it  of  any  consequence  tliat  the  bridse 
is  partly  In  each  of  two  counties.  The  state 
collects  bat  one  license  tax  and  issues  but  one 
license ;  and  it  Is  not  concerned  whether  this 
tax  is  paid  in  Lauderdale  or  in  Colbert  county 
(in  each  of  which  the  bridge  partly  is],  nor 
whether  the  license  la  issued  through  the  pro- 
bate judge  of  the  one  or  the  other  county." 

So,  under  the  statute  here  in  question,  it 
Is  equally  true  that  the  state  collects  but  one 
license  tax  and  Issues  but  one  license,  but 
the  sole  question  is:  What  Is  the  amount  of 
that  license  tax?  Is  it  merely  $50,  the  sum 
fixed  for  operating  in  a  city  the  size  of  An- 
niston,  or  $80,  the  total  of  the  several  sums 
fixed  for  operating  in  three  cities  or  towns 
of  the  size  of  Annlston,  Oxford,  and  Hobson 
City,  respectively?  In  the  case  cited,  the 
statute  under  consideration  fixed  the  amount 
of  the  license  on  the  basis  of  the  proximity 
to  towns  and  cities  of  the  bridge,  through 
and  over  which  the  business  taxed  was  to  be 
done,  in  the  knowledge  that  a  bridge  is  es- 
sentially a  localized  thing  that  could  not  be 
extended  Into  other  territory,  and  that  the 
measure  of  the  tax  for  operating  it  could 
only  be  fairly  regulated  by  the  size  of  the 
largest  nearby  town,  the  travel  to  and  from 
which  over  the  bridge  would  bring  the  larg- 
est revenue  from  operating  It — large  or  small 
In  proportion  as  the  town  or  city  was  large 
or  smaU.  Consequently,  our  Supreme  Court 
held,  in  construing  that  statute,  that,  where 
the  bridge  was  within  the  same  distance  of  a 
large  and  a  small  town,  the  standard  by 
which  the  amount  of  the  tax  was  determined 
in  the  statute  was  the  larger,  and  not  the 
smaller,  town.  There,  not  only  the  language 
of  the  statute  under  consideration  and  the 
conditions  to  which  It  was  applied  are  dif- 
ferent from  that  and  those  here,  bat  also  the 
nature  of  the  privilege  or  business  taxed  is 
different,  in  that  the  business  of  operating 
a  toll  bridge  is,  as  stated,  i)ermanently  local- 
ized, because  a  bridge  is  not  susceptible  of 
extension  by  Its  owner  in  search  of  new 
revenues,  while  a  street  railway  has  the  iio- 
tentlallty  of  almost  indefinite  extension. 

We  are  clear  therefore  that  the  state  li- 
cense tax  required  by  the  statute  under  con- 
sideration for  operating  street  railways  In 
this  state  is,  where  such  railway  la  oi)erated 
In  more  than  one  dty  or  town,  to  be  ascer- 
tained by  adding  together  the  several  sums 


fixed  by  the  statute  for  operating  in  each  of 
said  towns.  This  is  in  line  with  the  general 
policy,  though  there  may  be  exceptions, 
adopted  by  the  Legislature  with  respect  to 
practically  all  other  classes  and  kinds  of 
business  licensed  to  be  carried  on  In  the 
state;  for  instance,  a  license  to  sell  liquor, 
cigars,  cigarettes,  etc.,  confines  the  licensee 
to  selling  at  one  place  of  business. 

In  the  case  of  Jebeles  Brothers  v.  State, 
117  Ala.  174,  23  South.  676,  the  court  had 
under  consideration  a  statute  which  provided 
that  every  person,  firm,  or  corporation  selling 
cigarettes  should  pay  a  license  tax  there- 
for as  follows:  Outside  of  lncori>orated 
towns  and  cities,  $5;  in  Incorporated  towns 
and  cities  of  2,000  inhabitants  or  less,  $10; 
in  cities  and  towns  of  over  2,000  Inhabitants 
and  not  over  5^000,  $16,  etc.  And  it  was  held 
that  a  license  taken  out  to  sell  cigarettes 
in  the  city  of  Annlston  did  not  authorize 
the  selling  at  two  separate  and  distinct 
places  in  said  dty.  So  we  hold  that  a  li- 
cense to  operate  a  street  railway  in  Annlston 
does  not  authorize  its  operation  in  Oxford 
and  Hobson  City. 

The  test  of  the  sufficiency  of  one  license  Is 
"unity  of  management,  ownership,  and  local- 
ity." Hochstadler  v.  State,  73  Ala.  24; 
Johnson  v.  State,  152  Ala.  61,  44  South.  655. 
While  unity  of  management  and  ownership 
of  the  street  railway  here  in  question  exists, 
unity  of  locality  does  not,  since  such  railway 
1b  operated  In  three  separate  and  distinct 
units  of  territory  as  fixed  by  the  statute. 

It  follows  that  the  Judgment  appealed  from 
must  be  affirmed. 

Affirmed. 

(U  Ala.  App.  614) 
ROB  V.  CITY  OP  TUSCALOOSA.  (No.  776.) 
(Court  of  Appeals  of  Alabama.    Dec.  17,  1914.) 

1.  CanaNAj.  Law  €=»753— Tkiai/— Dikection 
OF  Verdict. 

In  a  prosecution  for  violation  of  a  dty 
ordinance,  where  the  evidence  afforded  an  in- 
ference that  the  defendant  was  guilty,  the  re- 
fusal of  the  court  to  give  an  affirmative  charge 
for  him   was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  U  1713,  1727-1738;  Dec.  Dig. 
<S=753.] 

2.  Cbimiitai.  Law  «=»753— DiBEoraoH  of  Vte- 
DicT— Rkstino  Case. 

In  a  prosecution  for  violation  of  a  dt7 
ordinance,  where  defendant  refused  to  rest  his 
case  at  close  of  plaintiff's  evidence,  no  duty 
rested  on  the  court  to  give  an  affirmative  charge 
for  him  because  the  ordinance  on  which  the  con- 
viction was  sought,  that  could  not  be  judicially 
noticed,  had  not  been  introduced  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1713,  1727-1738;  Dec.  Dig. 
<S=»753.] 

3.  Cbiiunai.  Law  ^=31169— iNTBOOtrcnoir  ov 
Obdinance  afteb  Pboot  ov  Violation. 

In  a  prosecution  for  violation  of  a  city  or- 
dinance, any  error  committed  by  the  cOurt  in 
refusing  to  exclude  testimony  as  to  the  com- 
mission of  the  offense  before  the  introduction 
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in  evidence  of  the  ordinance  itself  was  cored  by 
its  subsequent  introduction. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  «=»1169.] 

4.  Criminal  LtAW  iS=»1163  —  DiscMrnoN  of 
CovBT— Pboof  or  Obdinanck  AnsB  Pboof 
OF  Violation. 

In  a  prosecution  for  violation  of  a  city 
ordinance,  it  was  within  the  sound  discretion  of 
the  trial  court  to  permit  the  introduction  in  evi- 
dence of  the  ordinance  itself,  after  proof  had 
been  made  of  its  breach,  and  such  action  of  the 
trial  court  was  not  reviewable. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3061-3066;  Dec  Dig.  <S=> 
1153.] 

Appeal  from  Tascaloosa  County  Cotirt;  H. 
B.  Foster,  Judge. 

Andrew  Roe  was  convicted  of  violating  a 
city  ordinance,  and  he  appeals.    Affirmed. 

The  appellant  was  convicted  under  a  com- 
plaint charging  him  with  a  violation  of  a 
city  ordinance  prohibiting  the  manufacture, 
sale,  offering  for  sale,  Iceeping  or  having  in 
possession  for  sale,  bartering,  exchanging,  or 
giving  away  or  transporting,  over  or  along 
a  public  street  in  the  city  of  Tuscaloosa,  or 
otherwise  disposing  of,  prohibited  liquors  or 
beverages.  The  evidence  was  undisputed 
that  the  defendant  sent  a  note  by  a  negro 
girl  by  the  name  of  Lula  May  Walton  to  a 
person  in  Bessemer  named  "George,"  who 
was  connected  with  a  saloon,  and  that  this 
person  put  two  suit  cases  filled  with  whisky 
on  a  train  to  be  watched  by  the  negro  girl, 
and  that  she  watched  tlie  grips  until  they 
got  to  Tuscaloosa ;  that  before  the  train  ar- 
rived at  Tuscaloosa,  the  defendant  was  at 
the  station  standing  on  the  platform,  and 
when  the  train  stopped  at  the  Alabama  Great 
Southern  station,  which  was  within  the  city 
limits,  and  about  200  yards  from  the  Mobile 
Sc  Ohio  crossing,  he  boarded  the  train;  that 
he  did  not  purchase  a  ticket,  but  had  In  his 
possession  a  r^nilar  monthly  ticket  from  Tus- 
caloosa to  Crabtree,  a  station  a  short  dis- 
tance below  Tuscaloosa ;  that  after  boarding 
the  train,  he  gave  the  conductor  one  of  the 
coupons  from  his  tickets,  good  from  Tusca- 
loosa to  Crabtree,  but  instead  of  going  on  to 
his  destination,  be  got  otf  at  the  Mobile  ft 
Ohio  crossing,  about  200  yards  from  the 
Alabama  Great  Southern  station ;  that  here 
another  negro  by  the  name  of  Snodgrass  met 
the  train,  defendant  took  the  two  grips  off 
the  train  and  handed  one  of  them  to  Snod- 
grass, taking  the  other  In  his  hand ;  that  both 
of  these  suit  cases  contained  whisky,  the  one 
handed  to  Snodgrass  23  pint  bottles  of  "Deep 
Spring  Whisky,"  and  the  other  contained  95 
half-pint  bottles  of  "Shaw's  Malt  Whisky." 
The  defendant  and  Snodgrass  were  arrested 
jirlth  these  two  suit  cases  filled  with  the 
•rhisky  In  their  possession.  On  the  morning 
after  the  defendant  and  Snodgrass  were  ar- 
i^ested  with  this  whisky  in  their  possession, 


defendant  stated  to  the  chief  of  police  tbat 
the  whisky  the  police  officers  took  from  him 
and  Snodgrass  when  they  were  arrested  be- 
longed to  the  defendant 

Defendant  testified  In  his  own  behalf  tbat 
he  bought  this  whisky  for  his  own  use  and 
paid  $23  for  It,  and  that  he  did  not  have  It 
to  sell  or  g^ve  away,  or  for  any  nnlawfDl 
purpose.  The  evidence  was  further  undis- 
puted that  the  defendant  was  not  a  married 
man;  that  when  he  was  arrested,  he  was 
working  for  the  Crabtree  Lumber  Company ; 
that  he  drank  whisky,  but  did  not  get  drunk, 
and  there  was  evidence  tending  to  show  the 
defendant's  good  character. 

Clarkson  &  Morrlsette,  of  Tascaloosa,  for 
appellant.  Brown  &  Ward,  of  Tuscaloosa, 
for  api)ellee. 


BROWN,  J.  [1]  The  complaint  under 
which  the  defendant  was  tried  charged  sev- 
eral distinct  offenses  in  the  alternative,  and 
the  evidence  was  sufficient  at  least  to  afford 
an  Inference  that  the  defendant  had  whisky 
In  his  possession  for  an  unlawful  purpose,  as 
charged  In  the  complaint,  and  in  violation 
of  the  city  ordinance.  Wynn  t.  State,  65 
South.  687;  Allison  t.  State,  1  Ala.  App. 
206,  55  South.  453.  There  wag  therefore  no 
error  In  refusing  the  affirmative  charge  re- 
quested by  the  defendant  after  the  close  of 
all  the  evidence. 

[2,  3]  If  the  defendant  had  rested  his  case 
on  the  testimony  offered  by  the  appellee  In 
chief,  he  would  clearly  have  been  entitled  to 
the  affirmative  charge,  because  up  to  that 
time  the  ordinance  under  which  the  prosecu- 
tion was  instituted  had  not  been  offered  in 
evidence.  The  ordinance  not  being  a  matter 
of  which  the  court  could  take  Judicial  notice, 
its  introduction  was  necessary  to  sustain  the 
prosecution,  but  until  the  defendant  rested 
his  case,  no  duty  rested  on  the  trial  court  to 
consider  the  affirmative  charge  requested  by 
him.  In  other  words,  the  defendant  could 
not  insist  on  the  affirmative  charge  and  yet 
reserve  the  right  to  introduce  proof  In  re- 
buttal of  that  offered  by  the  prosecution,  in 
the  event  the  charge  was  refused.  Under 
these  circumstances,  there  was  no  error  in 
the  action  of  the  court  In  refusing  to  con- 
sider the  giving  of  the  affirmative  charge  re- 
quested by  the  defendant  at  this  stage  of  the 
case.  If  there  was  error  in  the  refusal  of  the 
court  to  exclude  the  testimony,  this  error  was 
clearly  cured  by  the  subsequent  introduction 
of  the  ordinance  before  the  case  was  sub- 
mitted to  the  Jury. 

[4]  It  was  within  the  sound  discretion  of 
the  court  to  allow  the  plaintiff  to  introduce 
the  city  ordinance  after  the  evidence  was 
closed  and  some  of  the  arguments  had  been 
made,  and  this  court  will  not  review  this  ac- 
tion of  the  trial  court 

There  was  no  error  in  the  action  of  the 
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court  In  OTetmllng  the  appellant's  objection 
to  the  testimony  of  the  witness  Xula  May 
Walton.  Bone  t.  State,  8  Ala.  App.  59,  62 
South.  455. 

W.e  find  no  error  In  the  record,  and  the 
judgmeut  of  the  county  court  Is  afOrmed. 

Affirmed. 

(12  Ala.  App.  MO) 

BUSH  T.  STATE.     (No.  269.) 

(Court  of  Appeals  of  Alabama.    Jan.  21,  1915.) 

1.  Indictment  and  Xntobuation  €=>162  — 

I*B08KCUTI0N — OOMPIjAINT— AlOSNDUSNT      0» 
AlTIDAVIT. 

Where  the  original  affidavit,  on  which  a 
proseinition  was  commenced  for  the  illegal  dispo- 
sition of  intoxicating  liquors,  was  in  the  form 
^escribed  by  Laws  1909  (Sp.  Sess.)  p.  90,  g 
29%,  and  charged  in  the  alternative  that  the  de- 
fendant "did  sell,  keep  for  sale,  offer  for  sale 
or  otherwite  ditpoie  of  spirituous  *  *  •  li(> 
uors  contrary  to  law,"  an  amendment  of  sudi 
original  complaint  by  averring  in  the  language 
of  the  statute  that  the  defendant  transported  or 
delivered  for  another  prohibited  liquors  or  bev- 
erages,, etc.,  merely  made  the  original  charge 
more  specific,  which  was  broad  enough  to  cover 
the  offense  denounced  by  section  24,  providing 
that  it  shall  be  unlawful  for  any  person  to  trans- 
port or  deliver  for  another  such  prohibited  liq- 
uors or  beverages  received  at  one  point  in  the 
state,  etc.,  and  so  did  not  infringe  any  right  of 
the  defendant. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  i  524;  Dec.  Dig. 
«=»162.] 

2.  Cbiminai,  Law  ^=31186  —  Peoskcution  — 
Amendment  of  Compxaint— Fubthek  Plka 
— Necessitt. 

In  a  prosecution  under  Laws  1909  (Sp. 
Sess.)  p.  63,  for  illegally  transporting  liquor, 
where  it  affirmatively  appeared  that  the  defend- 
ant interposed  a  plea  of  not  guilty  before  the 
amendment  of  the  original  affidavit,  and  that  the 
defendant  bad  full  benefit  of  the  plea  as  to  both 
counts,  it  is  not  necessary  for  the  defendant  to 
plead  again  to  the  second  count  before  trial, 
since  under  rule  45  of  the  Supreme  Court  (61 
South,  iz),  no  ground  for  reversal  is  shown 
where  it  appears,  on  examination  of  the  entire 
case,  that  defendant  had  the  full  benefit  of  his 
plea. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  3215-3219,  3221,  8230;  Dec. 
Dig.  <8=>1186.] 

3.  Intoxicating  Lxquobb  «=238— Pkosecu- 
tion  —  axtebnative  complaints  —  suffi- 

CIENOT  or  BVIDENCB. 

In  a  prosecution  for  disposing  of  intoxicat- 
ing liquor  in  violation  of  Laws  1900  (Sp.  Sess.), 
p.  63,  evidence  held  to  justify  submission  to  the 
jniy  of  charge  that  defendant  had  illegally 
transported  liquor  for  another. 

[E^d.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {§  324-330;   Dec  Dig.  <8=s> 

4.  CsnoNAL  Law  €=>535— Cbiminal  Pbobb- 
cuTioN — Confession — Sufficiency  of  Evi- 
dence. 

In  a  prosecution  for  the  violation  of  Laws 
1909  (Sp.  Sess.)  p.  91,  !  31,  evidence  held  suffi- 
cient to  justify  the  admission  of  the  defendant's 
confession  that  the  liquor  had  not  belonged  to 
Mm. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  <S=>535.] 


6.  CBnoNAi.  La^  «=»753— Tbiai/— Apfibma- 

TivE  Chabqe. 

Where  there  is  sufficient  evidence  of  defend- 
ant's guilt  to  ^o  to  the  jury,  an  affirmative 
charge  for  liim  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1713,  1727-1739;  Dec.  Dig. 
<S=»753.] 

6.  Cbiminal  Law  ^=9554  —  Evidencb  —  De- 

FHWDANT   AS    WITNESS— OBEDIBILITT. 

_  In  weighing  defendant's  testimony  on  prose- 
cation  for  crime,  the  jury  can  consider  the  fact 
that  he  is  not  a  disinterested  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  {{  1255,  1256 ;   Dec.  Dig.  «8=»554.] 

7.  Cbiminai.  Law   4s»661 — Ocii>t— Measubb 
OF  Pboof. 

A  charge  that  if  from  the  evidence  It  was 
probable  that  defendant  was  innocent,  the  jury 
should  find  him  not  guilty,  though  It  had  on  the 
evidence,  no  reasonable  doubt  of  his  ^uilt,  was 
erroneous,  since  the  only  requirement  is  that  de- 
fendant's guilt  be  shown  beyond  all  reasonable 
doubt 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S  1267;  Dec.  Dig.  «=»5ei.l 

Appeal  from  Shelby  County  Court;  m  S. 
Lyman,  Judge. 

Tom  Bush  was  convicted  of  violating  the 
prohibition  law,  and  he  appeals.    Affirmed. 

The  original  affidavit  charged  that  Bush 
did  sell,  keep  for  sale,  offer  for  sale,  or 
otherwise  dispose  of,  spirituous,  vinous,  or 
malt  liquors,  etc.  Tbe  count  added  Is  that 
Tom  Bush  shipped,  transported,  or  delivered 
for  another  prohibited  liquors  or  beverages, 
received  at  one  point,  place,  or  locality  in 
this  sta,^  to  be  transported,  shipped,  or  de- 
livered to  another  person,  firm  or  corporation 
at  another  point,  place,  or  locality  in  this 
state.  The  original  affidavit  was  made  and 
filed  November  15,  1913,  and  the  second  or 
amended  count  was  filed  March  26,  1914. 
The  judgment  entry,  recites: 

"Now,  on  this  26th  day  of  March,  1914.  comes 
the  state  of  Alabama  •  *  *  and  also  came 
the  defendant,  •  •  •  and  the  defendant,  be- 
ing arraigned  in  open  court  for  answer  to  the 
affidavit,  pleads  and  says  be  is  not  guilty  in  the 
manner  and  form  as  charged  therein.  Thereup- 
on the  state,  by  leave  of  the  court  first  had  and 
obtained,  adds  a  second  count  to  the  affidavit 
against  the  objection  of  defendant  The  defend- 
ant files  demurrers  to  the  amended  count,  whidi 
having  been  heard  and  understood  by  the  court 
it  is  considered,  ordered,  and  adjudged  by  the 
court  that  the  same  be  and  they  are  hereby  over- 
ruled, and  thereupon  both  the  state  and  defend- 
ant announce  ready  for  trial." 

The  following  is  charge  D  refused  defend- 
ant: 

"If  from  the  evidence  ih  this  case  there  is  a 
probability  that  defendant  is  innocent,  the  jury 
should  find  him  not  guilty,  although  the  jury  has 
no  reasonable  doubt  from  the  evidence  that  de- 
fendant is  guilty." 

Riddle  &  Enils  and  Acuff  &  Pitts,  all  of 
Columbiana,  for  appellant  W.  L.  Martin, 
Atty.  Oen.,  for  the  State. 

BROWN,  J.  [1]  The  original  affidavit  on 
which  the  prosecution  was  commenced  was 
in  the  form  prescribed  by  the  statute  (Gen. 
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Acts,  Sp.  SesB.  1909,  p.  90,  |  29^),  charging 
In  the  alternative  that  the  defendant  "did 
sell,  keep  for  sale,  offer  for  sale,  or  othertoise 
dispose  of  spirituous,  vinous,  or  malt  liquors, 
contrary  to  law,"  etc  This  charge  was 
broad  enough  to  cover  the  offense  denounc- 
ed by  section  24  of  the  act,  making  it 
unlawful  for  one  person  to  ship,  transport, 
or  deliver  for  another  "prohibited  liquors" 
as  defined  in  this  statute,  when  received  at 
one  i>oint  in  this  state  to  be  shipped,  trans- 
ported, or  delivered  to  another  point  in  this 
state.  The  terms  "othencise  disposed  of," 
when  used  in  the  connection  set  forth  in  ttie 
affidavit,  the  act  provides  "sliall  include  and 
be  deemed  to  Include  barter,  exchange,  giv- 
ing away,  fumisliing,  or  any  manner  of  dis- 
position by  which  said  liquors  and  bever- 
ages may  pass  unlawfully  from  one  person 
to  another."  Gen.  Acts  Sp.  Sess.  1009,  p.  91, 
SSI. 

The  legal  effect  of  the  amendment  was 
merely  to  add  another  count,  making  the 
charge  more  specific  by  averring,  in  the  lan- 
guage of  the  statute,  that  the  defendant 
"tran!q;)orted  or  delivered  for  another  prohib- 
ited liquors  or  beverages,  received  at  one 
point  In  this  state  to  be  shipped  or  trans- 
ported to  or  delivered  to  another  person," 
eta  The  court  in  allowing  this  amendment 
impinged  no  right  of  the  defendant.  Camp- 
bell V.  State,  150  Ala.  70.  43  South.  743; 
Brannon  v.  State,  67  South.  634. 

The  term  "prohibited  liquors  or  beverages" 
is  defined  by  the  Legislature  as  including 
"all  liquors,  liquids  and  beverages  prohibited 
by  the  law  of  the  state  to  be  manufactured, 
sold  or  otherwise  disposed  of,  or  any  device 
or  substitute  for  any  of  them,  and  shall  also 
be  so  understood  in  any  warrant,  process, 
affidavit,  complaint,"  etc  Acts  supra,  §  31. 
The  legal  import  of  the  averments  made  in 
the  second  count  of  the  complaint  is  that  the 
defendant  transported  or  delivered  for  an- 
other liquors  or  beverages  in  violation  of  the 
statute,  and  imposed  upon  the  state  the  bur- 
den of  proving  the  charge  aa  laid.  The  de- 
murrer to  the  second  count  of  the  complaint 
was  not  well  taken,  and  was  properly  over- 
ruled. Brannon  v.  State,  supra;  Traylor  v. 
State,  100  Ala.  142,  14  South.  634;  Jordan  v. 
State,  5  Ala.  App.  229,  69  South.  710. 

[2]  While  the  recitals  tn  the  judgment  en- 
try indicate  that  the  defendant  interposed  his 
plea  of  not  guilty  before  the  amendment  of 
the  complaint  by  adding  the  second  count 
was  allowed,  it  affirmatively  appears  that  the 
plea  was  interposed,  and  that  the  defendant 
had  full  benefit  of  the  plea  as  to  both  counts 
of  the  complaint    The  plea  of  not  guilty  as 


interposed,  applied  to  both  counts  of  the  com- 
plaint, and  it  was  not  necessary  for  the  de- 
fendant to  plead  again  before  the  trial  waa 
entered  upon.  Howard  r.  State,  165  Ala. 
18,  50  South.  954.  Under  rule  45  of  the  Su- 
preme C!ourt  practice  (61  Soutli.  ix),  it  ap- 
pearing on  examination  of  the  entire  case 
that  defendant  had  full  benefit  of  bis  plea, 
no  ground  for  reversal  is  shown.  Harwell 
V.  State,  68  South.  600. 

[3,4]  The  original  complaint  charged  ttesv- 
eral  offenses  in  the  alternative  (Allison  t. 
State,  1  Ala.  App.  207,  56  Sooth.  453),  embrac- 
ing, as  we  have  shown,  the  offense  charged 
in  the  affidavit  added  by  amendment,  and  the 
defendant  was  tried  on  the  complaint  as 
amended.  The  corpus  delicti  of  one  of  the 
offenses  charged  in  the  first  count  was  the 
unlawful  keeping  of  liquors  for  sale.  Alli- 
son V.  State,  supra,  l^e  evidence  offered  by 
the  state,  independent  of  the  confession  of 
the  defendant,  showed  that  the  defendant 
was  arretted  in  November,  1913,  at  HopUns- 
ville,  in  Shelby  county,  and  when  arrested 
he  had  in  his  possession  a  grip  or  suit  case 
filled  with  pint  bottles  containing  whisky, 
there  being  in  the  suit  case  14  or  15  of  such 
bottles,  and  at  the  time  of  the  arrest  and  be- 
fore the  suit  case  Was  opened  he  stated  to 
the  officers  that  there  was  only  one  quart  of 
whisky  in  the  case.  This  evidence  was  suf- 
ficient to  Justify  the  submission  of  the  case 
to  the  jury  (Boe  v.  City  of  Tuscaloosa,  67 
South.  845 ;  Foshee  v.  State,  9  Ala.  App.  76, 
63  South.  753),  and  was  sufficient  to  jnstitr 
the  admission  of  the  defendant's  confession, 
as  shown  by  one  of  the  state's  witnesses, 
that  the  liquor  did  not  belong  to  the  defend- 
ant Allison  V.  State,  supra;  Pappenburg  ▼. 
State,  10  Ala.  App.  224,  65  South.  418. 

[S]  The  question  of  defendant's  guilt  or  in- 
nocence, under  all  the  evidence,  was  one  for 
the  Jury,  and  the  affirmative  charge  was 
properly  refused.  Roe  v.  City  of  Tusca- 
loosa, supra. 

[8]  The  instruction  to  the  Jury  In  the 
court's  oral  charge,  to  the  effect  that  in 
weighing  the  defendant's  testimony  they 
could  consider  the  fact  that  the  defendant 
was  interested,  was  not  improp<er,  and  affords 
defendant  no  ground  of  complaint 

[7]  Charge  D  is  manifestly  bad.  The  law 
only  requires  that  the  defendant's  guilt  be 
shown  beyond  all  reasonable  doubt 

The  court  did  not  err  in  overruling  the  de- 
fendant's motion  non  obstante  veredicta 
Brannon  ▼.  State,  supra. 

There  is  no  error  In  the  record,  and  the 
Judgment  la  afiirmed. 

Affirmed. 
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BELLEW   T.   WILLIAMS.      (No.   16662.) 

(Sapreme  Court  of  Mississippi.     Mardi  22, 

1915.) 

Co  NTRACT8      *=»138  —  ILLEOAUTT  —  BFFKW  — 

Parties  in  Pabi  Dklicto. 

Parties  whose  logging  contract  provided  a 
measurement  in  violation  of  Code  1906,  §  5072, 
providing  a  standard  rule  of  meaaurement  for 
sawlogs  and  square  timber,  and  declaring  the 
use  of  an;  other  measurement  unlawful,  and  the 
use  of  a  rule  giving  a  lesser  measurement  a  mis- 
demeanor, and  who  executed  the  contract  so 
that  complainant  received  all  due  him  there- 
under, though  less  than  he  would  have  received 
under  the  statutory  measurement,  were  in  pari 
delicto,  and  the  court  would  not  relieve  either, 
but  would  leave  both  in  their  respective  condi- 
tions. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  681-700;    Dec.  Dig.  *=»138.] 

Appeal  from  Chancery  Coart,  Hancoclc 
County;    T.  A.  Wood,  Chancellor. 

Bin  by  R.  B.  BeUew  against  R.  J.  Wil- 
liams. Decree  for  defendant,  and  complain- 
ant appeals.    Affirmed. 

T.  M.  Evans,  of  GnUport,  and  J.  A.  Teat 
and  L.  Brame,  both  of  Jackson,  for  appel- 
lant Gex  &  Waller,  of  Bay  St  Louis,  for  ap- 
pellee. 

REED,  J.  Appellant  brought  suit  In  chan- 
cery to  recover  from  appellee  damages  al- 
leged to  have  been  sustained  by  the  unlawful 
measurement  of  logs  hauled  by  appellant  for 
appellee  under  a  contract 

In  the  bill  of  complaint  It  is  alleged  that 
the  difference  between  the  amount  which  ap- 
pellant should  hare  been  paid  for  logs  if  the 
measurements  had  been  made  as  required  by 
law  and  in  the  amount  which  he  received 
through  the  measurements  in  accordance 
with  the  terms  of  the  contract  totaled  the 
sum  of  $7,000.  He  prayed  for  triple  dam- 
ages—121,000. 

In  the  logging  contract  between  appellant 
and  appellee  it  was  provided  that  all  logs 
should  be  scaled  by  Doyle's  rule ;  and  then 
is  set  forth  certain  provisions  to  be  followed 
in  measuring  logs  of  given  length.  It  Is 
claimed  that  this  Is  in  violation  of  the  stat- 
ute providing  a  standard  of  measurement  of 
saw  logs  and  square  timber,  in  that  it  is 
different  from  the  standard  rule  prescribed 
in  the  table  which  the  statute  requires  to  be 
used. 

The  statute  referred  to  is  in  the  chapter  on 
"Weights  and  Measures"  in  the  Code  of 
1906,  and  is  section  5072,  reading  as  follows: 

"The  table  known,  as  'Scribner's  Lumber  and 
Log-Book  by  Doyle's  Rule'  is  the  standard  rule 
of  measurement  by  which  sawlogs  and  square 
timber  shall  be  measured.  The  use  of  any 
other  rule  of  measurement  is  unlawful ;  and  any 
person  who  shall  use  any  other  rule  which  gives 
a  less  number  of  feet  in  a  given  log,  shall  be 
gruilty  of  a  misdemeanor,  and  punished  accord- 
ingly, and  be  liable  to  any  person  injur^  for 
triple   damages." 

We  note  in  the  same  chapter  another  sec- 
tion, 5066,  which  reads: 


"All  contracts  for  work  or  labor  done,  or  any- 
thing to  be  sold  and  delivered,  will  be  construed 
to  have  been  made  according  to  the  standards, 
unless  the  parties  stipulate  to  the  contrary." 

A  demurrer  was  filed  to  the  bill  of  com- 
plaint, and  was  overruled.  Appellee  there- 
upon filed  an  answer,  ^e  case  was  heard 
by  the  chancellor  on  the  pleadings  and  agreed 
statement  of  facts.  It  is  admitted  that  the 
logs  were  measured  correctly  in  accordance 
with  the  contract  and  that  appellant  had  re- 
ceived all  owing  to  him  under  his  logging 
agreement  The  contract  has  been  fully  ex- 
ecuted. 

The  chancellor,  in  finally  dedding  the  case, 
returned  to  a  consideration  of  the  demurrer, 
and  held  that  he  erred  in  overruling  the 
same,  and  that  it  should  have  been  sustained 
by  reason  of  the  third  ground  thereof,  and 
stated  that  the  same  point  was  raised  in  the 
answer.    The  third  ground  reads  as  follows: 

"If  the  contract  vras  in  violation  of  the  law  of 
the  state  of  Mississippi,  then,  the  parties  being 
in  pari  delicto,  the  complainant  cannot  recover 
under  the  said  contract  as  he  is  attempting 
to  do." 

The  chancellor  then  held  that  the  parties 
were  in  pari  delicto,  and  dismissed  complain- 
ant's bill. 

Conceding  for  this  consideration,  bat  not 
deciding,  that  the  contract  made  between  ap- 
pellant and  appellee  was  in  violation  of  the 
statute  providing  a  standard  rule  of  measure- 
ment we  then  decide  that  as  both  parties 
participated  in  the  violation  of  the  law, 
they  are  in  pari  delicto,  and  the  court  will 
therefore  not  Interfere  for  the  relief  of  d- 
ther  party,  but  wiU  leave  both  in  their  re- 
spective conditions.  McWllllams  v.  Phillips, 
51  Miss.  196;  Lemonius  v.  Mayer,  71  Miss. 
523,  14  South.  33;  Woodson  t.  Hopkins,  86 
Miss.  186,  37  South.  1000,  38  South.  298,  70 
L.  R.  A.  645,  107  Am.  St  Rep.  275. 

Affirmed. 

(lot  Hiss.  66> 
GENTRY  T.  GULP  &  S.  L  S.  CO. 

(No.  16605.) 

(Supreme  Court  of  MlssissippL    March  22, 
1915.) 

1.  Damages  <S=>206— Phtsioal  Ozauin atior 

— POWKB   OF   COUBT. 

The  court  may  not  require  plaintiff,  suing 
for  personal  injuries,  to  submit  to  a  physical 
examination  by  physicians  appointed  by  it. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Clent  Dig.  {  531;    Dec.  Dig.  <»=>206.] 

2.  Tbial  «=»237— iRSTBUonoNa— Btjbdbw  of 
Pboof. 

An  instruction,  in  an  action  for  injuries 
by  the  derailment  of  a  train,  that  if  the  jury 
are  in  doubt  as  to  whether  plaintiff  was  in- 
jured in  the  derailment  and  this  doubt  cannot 
be  removed  by  a  clear  preponderance  of  the 
evidence,  the  verdict  must  be  for  defendant 
erroneously  imposed  on  plaintiff  the  harden  of 
removing  all  doubt  by  a  clear  preponderance 
of  the  evidence,  while  plaintiff,  to  recover,  need 
only  establish  his  case  by  a  preponderance  <tf 
the  evidence. 

[Ed.  Note.— Eor  other  cases,  see  Trial,  Cent 
Dig.  S§  542,  548-651;  Dec.  Dig.  <S=>237.] 
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Appeal  from  Circuit  Court,  Simpson  Coun- 
ty;   W.  H.  Hughes,  Judge. 

Action  by  J.  W.  Gentry  against  the  Gulf 
&  iShip  Island  Railroad  Company.  From  a 
judgment  for  defendant  rendered  on  a  trial, 
after  granting  a  new  trial  after  judgment  for 
pluiutiff,  be  appeals.  Judgment  in  second 
trial  reversed,  and  cause  remanded,  but  ver- 
dict in  first  trial  not  reinstated. 

Hilton  &  Hilton,  of  Mendenhall,  and  Hirsb, 
Dent  &  Landau,  of  Vicksburg,  for  appellant. 
Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lee. 

COOK,  J.  This  action  was  begun  in  the 
circuit  court  by  appellant,  seeking  to  recover 
damages  for  injuries  inflicted  on  him  by  the 
negligence  of  the  appellee  railroad  company. 
At  the  first  trial  of  the  case  appellant  was 
awarded  judgment  for  $1,500.  A  motion  for 
a  new  trial,  among  other  things,  set  up  newly 
discovered  evidence.  Without  here  consider- 
ing any  other  ground  for  a  new  trial,  we 
think  the  trial  court  properly  set  aside  the 
verdict  of  the  jury  and  granted  defendant  a 
new  trial,  because  the  newly  discovered  evi- 
dence was  very  pertinent,  and  may  have  con- 
trolled the  verdict  in  the  second  trial.  The 
action  of  the  court  in  granting  a  new  trial 
being  proper,  it  follows  that  the  motion  of 
appellant  to  reinstate  the  former  verdict  will 
be  overruled.  • 

[1]  We  will  now  consider  the  second  trial, 
which  resulted  in  a  verdict  for  defendant 
Upon  application  of  defendant  the  court  ap- 
pointed two  physicians  to  examine  plaintUf. 
Plaintiff  was  compelled  to  submit  to  a  physi- 
cal examination  by  the  court's  physiciana 
When  these  physicians  were  on  the  stand, 
testifying  for  defendant  and  against  plaintiff, 
it  was  made  known  to  the  jury  that  they 
were  chosen  representatives  of  tiie  judge  of 
the  court.  This  was  done  over  the  objection 
of  plaintiff.  It  la  quite  clear  to  our  minds 
that  the  quality  of  the  testimony  given  by 
these  experts  was  thus  much  magnified  and 
unduly  Impressed  on  the  minds  of  the  jury. 
And  this  la  one  of  the  reasons  why  courts 
are  denied  the  power  to  appoint  expert  wit- 
nesses and  compel  persons  to  submit  their 
bodies  to  their  inspection. 

We  cannot  admit  that  physicians,  or  other 
experts,  appointed  by  a  court  at  the  request 
of  a  party  to  a  lawsuit,  are  more  reliable 
and  more  disinterested  than  are  others  of 
like  attainments  and  professional  standing, 
simply  because  the  others  have  given  expert 
testimony  at  the  request  of  a  party  to  the 
suit  There  is  nothing  in  the  education  and 
training  of  a  judge  that  peculiarly  qualifies 
him  to  discriminate  in  the  selection  of  med- 
ical experts,  and  yet  there  is  little  room  to 
doubt  that  the  ordinary  juror  would  give  un- 
due weight  to  the  Judge's  nominee.  In  a 
recent  case  this  court  has  held  that  the  trial 
judge  is  without  power  to  appoint  physicians 
and  require  parties  to  a  suit  to  submit  their 


bodies  to  the  inspection  of  the  physicians  des- 
ignated by  the  court  T.  ft  M.  V.  R.  B.  Co.  v. 
Robinson,  65  South.  241.  It  was  error  for 
the  court  to  assume  this  power  in  this  case. 

[2]  Several  of  the  instructions  given  at 
defendant's  request  should  not  have  been 
given.  As  a  sample,  we  quote  the  fifth  in- 
struction, viz.: 

"The  court  instructs  the  jury,  for  the  defend- 
ant, that  if  they  are  in  doubt  as  to  whether 
plamtiff  was  injured  or  not  in  the  derailment 
of  the  train,  and  this  doubt  cannot  be  removed 
by  a  clear  piepooderance  of  the  evidence  in 
the  case,  the  verdict  of  the  jury  should  be, 
'We,  the  jury,  find  for  the  defendant'  " 

This  instruction  imposes  on  a  plaintlfl  a 
greater  burden  than  the  law  imposes  on  the 
state  in  a  criminal  trial.  In  a  criminal  trial 
the  state  must  prove  its  case  beyond  all  re(i- 
gonable  doubt  By  this  instruction  the  plain- 
tiff must  remove  aU  doubt  from  the  oninds 
of  the  jury — and  that  is  not  all ;  the  plaintiff 
must  remove  all  doubt — "by  a  clear  pre- 
ponderanoe  of  the  evidence."  The  plaintiff 
must  establish  his  right  to  recover  by  a  pre- 
ponderance of  the  evidence.  Whenever  the 
Jury  is  satisfied  that  the  plaintiff  has  proven 
his  case,  the  plaintiff  is  entitled  to  recover. 
The  law  imposes  on  the  plaintiff  no  burden 
to  remove  all  doubts  from  the  minds  of  the 
jury. 

This  instruction  is  misleading,  and  cal- 
culated to  do  much  harm.'  IJawsults  must 
be  tried  under  reasonable  rules  and  regula- 
tions. It  is  reasonable  to  require  the  party 
who  asks  relief  to  satisfy  the  jury  that  be 
la  entitled  to  It  It  is  unreasonable  to  re- 
quire the  plaintiff  to  remove  all  doubts  which 
may  find  lodgment  in  the  brain  of  some  skep- 
tical juror.  This  Instruction,  and  others  in 
this  record,  cast  aa  the  plaintiff  this  burden. 

We  refuse  to  reinstate  the  former  verdict; 
but  the  judgment  of  the  court  In  the  last  trial 
is  reversed,  and  the  cause  remanded. 

aO»  Mtea.  7») 
UARTIN  V.  STATE.    (No.  17882.) 

(Supreme  Court  of  MlBsisaippi.    March  22, 
1915.) 

CaiMiNAL  Law  «=>873— Tbiaii— S«aixd  Vn- 

DlCr— DiSFEBSAI,   OF   JUBT. 

Where  the  trial  was  concluded  Saturday 
afternoon,  and  the  jury  were  told  that  if  titer 
reached  a  verdict  to  deliver  it  to  the  clerk  in  a 
sealed  envelope  and  to  disperse  until  Monday, 
which  they  did,  when,  upon  reconvening  of  the 
court,  each  upon  oath  stated  that  the  sealed  en- 
velope contained  a  verdict  at  which  each  of  them 
had  arrived  l)efore  separation,  the  verdict  was 
properly  received  and  entered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  2081 ;  Dec  Dig.  «=>87S.] 

Appeal  from  Circuit  Court,  Talobusha 
County;    L.  M.  Burch,  Special  Judge. 

Earl  Martin  was  convicted  of  crime,  and  he 
appeals.    Affirmed. 

I.  T.  Blount  ot  Water  Valley,  tor  anid- 
lant  Ross  A.  Collins,  Atty.  Ova.,  for  the 
State. 
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SMITH,  OL  J.  TbiB  Ur  an  appeal  from  a  con- 
viction of  burglary.  We  find  no  reversible 
error  In  the  record,  and  deem  it  necessary  to 
notice  specifically  only  one  of  the  matters 
complained  of. 

The  trial  was  concluded  Saturday  after- 
noon ;  and  when  the  case  was  given  In  charge 
to  the  jury,  they  were  instructed  by  the 
court,  counsel  both  for  the  state  and  defend- 
ant agreeing  thereto,  that  In .  event  they 
reached  a  verdict  they  might  deliver  it  to  the 
clerk  in  a  sealed  envelope,  and  then  disperse 
nntil  Monday  morning.  The  court  thereup- 
on adjourned  until  Monday  morning.  A  ver- 
dict of  guilty  was  arrived  at  by  the  Jury 
about  S  o'clock  Saturday  afternoon,  handed 
to  the  clerk  In  a  sealed  envelope,  and  they 
thereupon  dispersed.  When  the  court  recon- 
vened lilonday  morning,  all  the  jurors  were 
present;  and,  upon  the  jury's  bdng  polled 
each  of  them,  *^verally  and  upon  their 
oatib,"  stated  that  the  sealed  envelope  de- 
livered by  them  to  the  clerk  contained  the 
verdict  at  which  each  of  them  had  arrived 
before  their  separation,  each  answering  sep- 
arately that  it  was  his  verdict  The  court 
thereupon  received  and  entered  the  verdict, 
and  committed  no  error  in  so  doing.  Friar 
T.  State,  3  How.  422. 

Affirmed. 


aOB  Miss.  St) 

LUCAS  V.    STATE.     (No.  17960.) 

(Supreme  Court  of  MlssiaslppL    March  22, 
1915.) 

1.  HoiaoiDK  «=3ll2  —  Dxixnsis  —  Sklv-Db- 

rXNSE. 

It  is  not  every  act  of  asgression  producing 
a  difficulty  in  the  course  of  which  It  becomes 
necessary  to  kill  another  that  will  preclude  the 
slaver  from  availing  himBelf  of  the  right  of 
self-defense,  and  hence  where  accused  claimed 
that  when  he  demanded  an  explanation  from 
deceased,  thus  bringing  about  the  difficulty,  he 
was  unarmed  and  had  no  Intention  of  taking  de- 
ceased's life,  an  inatmction,  denying  self-defense 
If  he  brought  about  the  difficulty,  is  incorrect 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  |S  145-150;  Dec.  Dig.  i3=>112.] 

2.  CbimikjiL  Law   «=»8U— TbiaI/— Instbtjo-, 
noNS. 

In  a  prosecution  for  homicide,  an  instruc- 
tion should  not  advise  the  jury  that  threats  by 
accused  against  deceased  might  be  construed 
with  the  other  testimony  in  arriving  at  the  ver- 
dict 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1787,  1969^972 ;  Dec.  Dig. 
•8s>811.] 

3.  HoiaciDK  4=>340  —  Affkaii  —  HABMTJCsa 
Bkkob. 

Such  Instruction,  taken  alone,  does  not  re- 
quire a  reversal. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  iS  715-717,  720;  Dec.  Dig.  cs=9340.] 

4.  HOMIOIDB  «s>190— EVIDBROK— ADIOSSIBU.- 
ITT. 

Evidence,  in  effect  showing  that  deceased 
was  trying  to  procure  a  pistol  with  which  he 
intended  to  shoot  accused.  Is  Improperly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  {|  39&-418;  Dec.  Dig.  «=>190.] 


Appeal  from  Circuit  Court,  Talobusha 
County;   Fred  Montgomery,  Special  Judge. 

Ed  Lucas  was  convicted  of  murder,  and  be 
appeals.     Beversed  and  remanded. 

This  Is  an  appeal  from  a  conviction  of 
murder  and  a  life  sentence  to  the  peniten- 
tiary.   The  opinion  states  the  facts. 

The  Instructions  referred  to  are  as  fol- 
lows: 

No.  4 :  "To  make  out  a  ease  of  self-defense 
four  essential  conditions  are  necessary:  First 
The  party  assaulted  or  seriously  threatened 
must  not  have  brought  about  the  difficulty.  Sec- 
ond. He  must  believa  at  the  time  and  under  the 
drcumstances  that  the  danger  of  death,  or  seri- 
ous bodily  harm  at  the  hand  of  his  assailant 
is  such  as  to  render  it  necessary  to  take  his  as- 
sailant's Ufe,  or  to  save  his  own  life,  or  to  pre- 
vent serious  bodily  harm.  Third.  The  circum- 
stances must  be  such  as  to  warrant  such  belief 
in  the  mind  of  an  ordinarily  prudent  person. 
Fourth.  There  must  exist  a  real  and  apparent 
necessity  to  take  life." 

No.  6:  'The  court  instructs  the  Jury  for  the 
state  that,  even  though  they  may  believe  from 
the  evidence  that  the  deceased  made  threats 
against  the  life  of  the  defendant  such  threats 
were  not  sufficient  of  themselves  to  justify  hira 
in  making  a  felonious  assault  upon  the  deceas- 
ed, and  unless  the  jury  believes  from  the  evi- 
dence that  at  the  time  the  fatal  shot  was  fired 
the  deceased  was  so  conducting  himself  as  to 
satisfy  a  reasonably  prudent  man  that  he  was 
then  about  to  take  the  Ufe  of  the  defendant  or 
to  do  him  some  great  bodily  harm,  and  that 
such  action  was  not  provoked  by  the  then  ac- 
tion and  conduct  of  the  defendant  the  Juiy 
should  find  the  defendant  guilty,  notwithstand- 
ing you  may  believe  the  deceased  had  made 
threats  against  the  l^e  of  the  defendant  And 
the  jurors  are  further  histructed  that  if  they 
believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  bad  made  threats 
against  the  life  of  the  deceased,  such  threata 
may  be  considered  in  connection  with  the  other 
testimony  in  arriving  at  your  verdict" 

Creekmore  &  Stone,  of  Water  Vall^,  for 
appellant  Boss  A.  Collins,  Atty.  Oen.,  for 
the  State. 

SMITH,  0.  J.  This  is  an  appeal  from  a 
conviction  of  murder.  Only  two  witnesses- 
testified  to  the  facts  of  the  homicide,  one  of 
them  being  the  defendant  himself.  The  homi- 
cide occurred  on  Sunday  morning. 

According  to  the  testimony  of  Cordelia 
Mitchell,  the  witness  who  testified  in  behalf 
of  the  state.  She,  her  father,  mother,  and 
the  deceased  were  on  the  gallery  of  the 
witness'  home  when  the  defendant  drove  up 
in  a  buggy,  accompanied  by  the  witness'  slater 
Lula ;  that  as  they  approached,  the  deceased 
asked  who  they  were,  and  on  being  told 
said,  "It  Is  a  good  time  now  to  get  the  son  of 
a  bitch";  that  when  the  defendant  and  Lula 
reached  a  point  In  the  road  opposite  the  house 
they  stopped,  got  out  of  the  buggy,  and  ap- 
proached the  house,  the  defendant  having 
with  him  a  rifle;  that  when  the  defendant 
reached  the  gallery  a  conversation  occurred 
between  him  and  the  deceased  which,  accord- 
ing to  the  witness,  was  as  follows: 

"The  first  word  I  heard  was,  'I  heard  what 
you  were  going  to  do  with  me,'  and  John  he 
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said,  'Do  wbatT*  and  be  aaid  that  h«  heard  that 
he  was  going  to  kill  him  the  next  time  he  set 
•eyes  on  him,  and  John  said  that  he  didn't  say 
that,  and  came  in  the  house,  and  Ed  called  him 
to  come  outdoors,  and  John  whirled  atoand, 
and  I  ran  in  the  other  room." 

A  few  moments  after  the  witness  "ran  In 
the  other  room"  she  beard  a  shot;  and,  on 
returning  to  the  yard  a  few  moments  there- 
after, the  deceased  was  lying  on  the  ground, 
on  his  back,  in  a  dying  condition,  and  the 
defendant  had  gotten  into  his  buggy.  A  large 
pocketknlfe,  partly  open,  was  lying  on  the 
ground  near  the  deceased's  right  hand.  Ac- 
cording to  the  defendant's  testimony,  he  did 
not  see  the  deceased  when  be  started  into  the 
bouse,  and  did  not  have  wltb  him  his  rifle, 
but  left  It  in  bis  buggy;  that  several  persons 
had  told  him  that  the  deceased  had  threaten- 
ed to  kill  him,  and  that  when  he  reached  the 
gallery  be  said  to  him,  meaning  the  deceased, 
"that  I  understood  him  to  say  that  he  was 
going  to  kill  me";  that  the  deceased  denied 
having  said  it,  and  that  then  the  defendant 
told  him,  ttae  deceased,  "if  you  are  going  to 
kill  me,  to  get  away  from  there."  What  then 
transpired  can  best  be  told  in  the  defend- 
ant's own  language: 

"I  started  hack  then,  and  he  came  on  behind 
me.  He  comes  down  the  gallery  and  I  goes  to 
the  side  of  it  Q.  What  was  he  doing;  what 
was  his  attitude?  A  He  came  rnnning  behind 
me,  and  I  went  on  to  my  buggy,  and  I  ran  on 
up  to  the  buggy,  and  when  I  gets  to  the  buggy 
I  reached  over  and  got  my  gun.  Q.  What  was 
he  doing  at  that  time?  A.  He  was  coming 
after  me  with  his  knife.  He  had  it  in  his  hand. 
I  threw  the  gun  up  then  when  he  was  coming 
on  me  and  told  him  to  stop,  and  he  leans  over 
this'  way  and  kept  on  coming,  and  I  shot.  Q. 
What  happened  when  you  shot?  A.  I  got  back 
in  the  buggy,  and  he  wheeled  when  I  shot.  Q. 
Did  be  run?  A.  No,  sir;  be  fell.  Q.  When 
you  shot  what  was  bis  position  towards  yoa; 
the  position  of  his  hands  and  the  knife?  A.  He 
had  hia  knife  after  me,  and  he  was  about  half 
bent  over  this  way." 

There  was  some  evidence  Introduced  on 
behalf  of  the  state  tending  to  show  that  from 
the  nature  of  the  wound,  the  ball  must  have 
entered  the  deceased's  body  from  the  rear, 
and  some  evidence  introduced  on  behalf  of 
the  defense  which  tended  to  show  that  it 
must  have  entered  the  body  from  the  front 
There  was  also  some  evidence  of  statements 
made  by  the  defendant,  which  may  be  said 
to  have  thrown  some  light  upon  bis  conduct, 
not  material  to  be  here  set  out  Several  wit- 
nesses ah9o  testified  that  both  the  defendant 
and  the  deceased  had  threatened  to  kill  eadi 
other.  The  deceased  owned  a  pistol  which 
he  had  pawned  to  a  man  named  Smith.  The 
defendant  sought  to  prove  by  Smith  that  on 
BMday  before  he  was  killed  the  deceased 
applied  to  blm  for  his  pistol,  but  that  not 
having  the  money  wltb  which  to  redeem  it  he, 
Smitb,  declined  to  let  him  have  It;  that  the 
deceased  then  said  he  would  get  another,  and 
that  the  witness  then  said  to  him,  "Yes,  you 
can  get  one,  and  you  will  fool  around  and 
get  yourself  killed,"  to  wUch  the  deceased 
replied,  "There  will  be  a  dead  negro  when 


I  do.^  The  deceased  had  told  another  wltneaa 
that  Smith  would  not  let  him  have  bis  pistol 
and  that  he  knew  the  reason  why,  saying: 
"It  was  to  keep  me  from  killing  Ed  Lucas; 
that  he  wanted  to  kill  him  before  now,  and 
be  said  he  didn't  give  a  damn  whether  Mr. 
Smith  gave  him  the  pistol  or  not" 

[1]  The  granting  of  the  state's  fourth  and 
sixth  instrnctlons,  which  the  reporter  will 
set  out  In  full.  Is  assigned  for  error.  The 
objection  to  the  fourth  Instruction  is  tbat  the 
court  thereby  charged  the  Jury  tbat  one  of 
the  essential  conditions  In  order  to  make  out 
a  case  of  self-defense  is  that  "the  party  as- 
saulted, or  seriously  threatened,  most  not 
have  brought  about  the  difficulty";  and  to 
the  sixth,  that  the  court  charged  the  Jury 
that,  in  order  for  the  defendant  to  plead 
self-defense,  the  conduct  of  the  deceased 
must  not  have  been  "provoked  by  the  then  ac- 
tion and  conduct  of  the  defendant"  It  Is 
not  the  law  that^  In  order  'to  make  out  a 
case  of  self-defense,  •  •  •  the  party  as- 
saulted or  seriously  threatened  must  not 
have  brought  about  the  difficulty."  A  party 
assaulted  la  not  estopi)ed  from  pleading  the 
right  of  self-defense,  even  though  he  may 
have  "brought  about  the  difficulty,"  unless  it 
was  "brought  about"  by  blm  unlawfully; 
and,  moreover: 

"It  is  not  every  act  of  aggression  or  provoca- 
tion which  produces  a  difficulty,  and  in  the 
course  of  which  a  necessity  to  kill  another  aris- 
es, tbat  will  preclude  the  slayer  from  availing 
himself  of  the  right  of  self-defense;  but  it  de- 
pends upon  the  character  and  quality  of  the  act; 
and  In  some  jurisdictions  also  upon  the  intent 
with  which  the  difficulty  was  brought  on."  21 
Cyc.  806. 

If  the  defendant  "brought  about"  this  dif- 
ficulty at  a  time  when  he  was  unarmed,  and 
with  no  intention  of  inflicting  death  or  great 
bodily  harm  upon  the  deceased  In  the  course 
thereof,  and  according  to  his  testimony  such 
may  have  been  the  fact  he  la  not  estopped 
from  pleading  the  right  of  self-defense  ac- 
cording to  the  rule  laid  down  in  Prine's  Case, 
73  Miss.  838,  18  South.  711,  and  followed  in 
Lofton's  Case,  79  Mis&  732,  31  South.  420, 
and  Rogers'  Case,  82  Mhss.  479,  34  South. 
320.  These  instructions,  therefore,  should 
not  have  been  given. 

[2,  3]  A  further  objection  to  the  sixth  in- 
struction Is  that  the  court  should  not  have 
thereby  called  attention  spedflcally  to  the 
threats  said  to  have  been  made  by  the  de- 
fendant against  the  life  of  the  deceased,  and 
advised  the  Jury  "that  such  threats  may  be 
considered  in  connection  with  the  other  tes- 
timony in  arriving  at  your  verdict"  This  ob- 
jection to  the  instruction  is  well  taken,  but 
the  error  Is  not  of  such  character  as  to  of 
itself  alone  call  for  a  reversal.  Cheatham  v. 
State,  67  Miss.  336,  7  South.  204,  18  Am.  St 
Rep.  310. 

[4]  The  testimony  of  the  witness  Smith 
should  not  have  been  excluded.  The  fact 
that  the  deceased  was  trying  to  procure  a 
pistol  from  blm  with  which,  as  be  in  efltect 
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stated  to  another,  he  Istended  to  kill  deceas- 
ed was  material  in  determining  wliether  be 
or  tlie  defendant  was  the  aggressor  in  the 
difficulty  in  whidi  he  lost  hia  1U& 
Beversed  and  remanded. 


(109  Ml8S.  11) 

STATE  V.  JnTCHELI*     (No.   17964.) 

(Supreme  Court  of  Mississippi.     March  22, 
1916.) 

False  Pretenses  €=>27— Landlobd'b  Likh — 
Sale  of  Property — Irdicticent. 

Under  Code  1906,  {  1168,  providing  that 
any  one  aeUine  property  on  which  he  knows 
that  there  is  a  Tien,  without  informing  the  buyer 
of  the  lien,  shall  be  guilty  of  obtaining  the  pro- 
ceeds under  false  pretenses,  an  indictment 
charging  that  defendant  unlawfully  sold  one 
bale  of  cotton  on  which  there  was  an  existing 
landlord's  lien,  without  informing  the  buyer  of 
■nob  lien,  and  thereby  obtained  toe  sum  of  $72, 
■was  suiGcient;  and  it  was  not  necessary  to  al- 
lege a  fraudulent  or  felonious  intent,  as  the  ab- 
sence of  such  intent  would  not  be  a  defense. 

[EM.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  32 ;    Dec.  Dig.  (S=>27.] 

Appeal  from  Clrcnlt  Court,  Winston  Coun- 
ty;   F.  E.  Everett,  Judge. 

Robert  Mitchell  was  indicted  for  selling 
cotton  subject  to  a  landlord's  lien,  and  from 
a  ruling  sustaining  a  demorrer  to  the  in- 
dictment the  State  appeals.  Ber^rsed  and 
remanded  for  new  trial. 

Boss  A.  Collins,  Atty.  Ooi.,  for  the  State. 

COOK,  J.  This  is  an  appeal  by  the  state 
from  the  Judgment  of  the  trial  court  sustain- 
ing defendant's  demurrer  to  the  Indictment 
The  indictment  omitting  formal  parts,  reads 
this  way,  viz.: 

"That  Robert  Mitchell,  in  said  county,  on  the 
12th  day  of  January  A.  D.  1914,  unlawfully, 
willfully,  and  feloniously  did  sell  to  J,  F.  Fergu- 
son one  bale  of  cotton  on  which  Dan  Williams 
held  a  valid  and  existing  landlord's  lien  for  rent 
of  land  on  which  said  cotton  was  raised,  and  for 
supplies  furnished  said  Robert  Mitchell  during 
the  year  1913,  without  then  and  there,  or  at  any 
time  prior  thereto,  informing  him,  the  said  J. 
F.  Ferguson,  of  the  existence  of  said  lien,  and  of 
the  exact  state  of  the  title  of  said  bale  of  cot- 
ton as  affected  thereby,  he,  the  said  Robert 
Mitchell,  then  and  there  well  knowing  of  the 
existence  of  said  lien,  and  did  tben  and  there, 
in  the  manner  and  form  aforesaid,  obtain  of  and 
from  him,  the  said  J.  F.  Ferguson,  the  sum 
of  $72,  good  and  lawful  money  of  the  United 
States,  of  the  property  of  the  said  J.  F.  Fergu- 
son, of  the  value  of  $72,  under  false  pretense, 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Mississippi." 

The  grounds  of  the  demurrer  are  as  fol- 
lows: 

"(1)  Because  said  indictment  charges  no  of- 
fense ;  (2)  because  said  indictment  does  not  show 
that  the  money  was  procured  from  Ferguson 
by  means  of  any  false  pretense ;  (3)  because  the 
indictment  does  not  show  that  the  defendant 
intended  to  cheat  or  defraud  the  said  Ferguson  ; 
(4)  because  said  indictment  does  not  show  that 
any  act  of  the  defendant  in  the  procurement  of 
any  money  was  feloniously  and  unlawfully  ob- 
tained, nor  does  the  indictment  show  that  each 


SroGuiement  was  with  '  an  intent  to  cheat  «r 
efraud  the  said  Ferguson." 

This  indictment  was  drawn  under  section 
1168,  Code  1906,  which  section  Is  in  these 
words,  viz.: 

"If  any  person  shall  sell,  barter,  or  exchange 
or  mortgage,  or  give  deed  of  trust  on,  any  prop- 
erty, real  or  personal,  which  he  bad  before  sold, 
bartered,  or  exchanged,  or  obligated  himself  to 
sell,  barter,  or  exchange,  or  which  he  had  mort- 
gaged, or  in  any  manner  incumbered,  or  on 
which  he  knows  there  is  a  lien  of  any  kind,  by 
contract  or  by  law,  without  informing  the  per- 
son to  wb<mi  he  so  sells,  barters,  exchanges, 
or  bargains,  or  mortgages  or  gives  deed  of  trust 
on  it,  of  the  exact  state  of  the  property  as  af- 
fected by  said  acts  or  of  the  lien  or  incumbrance 
thereon,  he  shall  be  guilty  of  obtaining  under 
false  pretenses  whatever  he  received  from  the 
person  dealing  with  him,  and  shall,  on  convic- 
tion, be  punished  therefor,  as  for  obtaining 
goods  under  false  pretenses." 

The  statute  makes  the  selling  of  property 
on  which  there  is  a  lien  of  any  kind,  "with- 
out informing"  the  buyer  of  the  lien,  a 
crime.  The  sale  of  property  under  a  lien, 
coupled  with  a  failure  to  disclose  the  fact  to 
the  seller,  constitutes  the  statutory  crime. 
The  absence  of  any  intent  to  defraud  would 
not  avail  as  a  defense,  and  it  is  therefore  un- 
necessary to  allege  a  fraudulent  or  felonious 
intent 

The  mere  selling  of  property  on  which 
there  Is  a  lien  is  not  criminal — it  is  the  omia- 
slon  to  inform  the  buyer  of  the  state  of  the 
title  which  completes  the  offense. 

We  think  the  demurrer  should  have  been 
overruled. 

Reversed  and  remanded  for  trial  on  Its 
merits. 


(lOe  MlBS.  94) 

BERBETTE  v.  STATE.     (No.  17756.) 

(Supreme  Court  of  Mississippi.     March  22, 
1915.) 

JtJET  «=5>92— Disqualification  or  Jttboe  bt 
Interest— Servant  or  Corporation  Rob- 
bed. 

In  a  prosecution  for  stealing  one  dollar's 
worth  of  electric  light  current  by  means  of  a 
"jumper,"  defendant's  challenge  for  cause  to  a 
juror,  because  be  was  an  euiploy£  of  the  electric 
light  company,  was  improperly  denied. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  a  420-422 ;  Dec.  Dig.  <S=392.1 

Appeal  from  Circuit  Court,  Hinds  County; 
J.  A.  Teat,  Special  Judge. 

M.  Berbette  was  convicted  of  crime,  and 
he  appeals.    Beversed  and  remanded. 

W.  J.  Croom,  of  Jackson,  for  appellant 
Boss  A  Collins,  Atty.  Qen.,  for  the  State. 

REED,  J.  Appellant  was  tried  and  con- 
victed on  an  indictment  charging  him  with 
taking,  stealing,  and  carrying  away  elec- 
tricity of  the  value  of  $1,  the  property  of 
the  Jackson  Light  &  Traction  Conpany,  a 
corporation. 

The  evidence  shows  that  the  taking  and 
carrying  away  of  the  property  la  this  case 
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was  b7  the  means  of  a  device  known  In  the 
electrical  business  as  a  "Jumper."  These  are 
said  to  be  two  pieces  of  wire,  connected  with 
the  feed  wires  conveying  the  current  Into 
the  meter  on  the  receiving  or  supply  side, 
and  again  connected  with  such  wires  on  the 
other  or  transmitting  side  of  the  meter,  so 
that  the  current  will  not  pass  through  the 
meter.  We  understand  from  the  testimony 
that  through  the  arrangement  of  these  Jump- 
er wires  the  electric  current  was  thereby 
detoured  around  the  meter  and  not  reglster- 
«d,  to  the  loss  of  the  Jackson  Light  &  Trac- 
tion Company.  The  company's  general  man- 
ager and  other  of  Its  employes  appeared  as 
witnesses  for  the  prosecution. 

In  the  sdection  of  the  Jury,  one  of  the 
Jurors  was  challenged  by  appellant  on  the 
ground  that  he  was  an  employe  of  the  Jack- 
son Light  &  Traction  Company,  the  owner  of 
the  electricity  which  appellant  is  charged 
with  taking.  The  Juror  testified  that  he  was 
employed  as  a  motorman  on  the  street  cars 
of  the  company.  The  trial  court  overruled 
the  challenge.  Appellant  exhausted  all  the 
peremptory  challenges  allowed  him  by  law. 

It  is  the  purpose  of  the  law  to  provide  as 
Jurors  men  who  are  fair  and  Impartial  and 
free  from  bias  or  prejudice.  It  has  been 
held  that  one  who  is  In  the  employ  of  a  par- 
ty to  a  suit  is  incompetent  as  a  Juror.  The 
existence  of  any  business  relation  between 
the  one  offered  as  a  Juror  and  one  of  the 
parties  In  interest  which  might  be  calculated 
to  Influence  his  verdict  is  sufficient  to  render 
such  person  Incompetent  to  serve  as  a  Juror. 
This  rule  applies  where  there  exists  between 
parties  the  relation  of  master  and  servant, 
or  employer  and  employ&  17  Amer.  &  Eng. 
Bncy.  of  Law  (2d  Ed.)  p.  1127;  24  Cyc.  276. 
In  the  case  of  Hubbard  t.  Rutledge,  67  Miss. 
7,  It  was  decided  that  a  clerk  of  a  defendant 
was  Incompetent  as  a  Juror.  In  L.,  N.  O.  & 
T.  R.  R.  Co.  V.  Mask,  64  Miss.  738,  2  South. 
360,  It  was  held  that  an  employe  of  a  rail- 
road company,  party  defendant,  was  Incom- 
petent to  sit  as  a  Juror  In  that  case^  and 
should  bare  been  rejected  upon  a  challenge 
for  cause:  In  delivering  the  opinion  of  the 
court  Judge  Arnold  said: 

"The  juror  Hartgroves,  being  In  the  employ- 
ment of  appellant,  was  subject  to  challenge  for 
that  cause.  He  was  not  'omul  exceptione  ma- 
jor.' He  would  have  been  disqualified  at  com- 
mon law,  and  we  have  no  statute  removing  such 
disqualification.  It  does  not  matter  that  he  bad 
the  self-confidence  to  swear  that  he  could  try 
the  cause  impartially.  It  was  not  for  him  to 
determine  bis  competency  on  that  point.  When 
the  fact  was  developed  that  he  was  in  the  em- 
ployment of  appellant,  the  law  adjudged  him  in- 
competent. The  law  does  not  lead  jurors  Into 
the  temptations  of  a  position  where  they  may 
secure  advantage  to  themselves  by  doing  wrong, 
nor  permit  the  possibility  of  the  wavering  bal- 
ance being  shaken  by  self-interest." 

In  Central  R.  R.  Co.  t.  Mitchell,  63  6a. 
173,  an  employe  of  the  railroad  company 
was  held  to  be  incomi)etent  as  a  Juror  in 
the  trial  of  that  case  wherein  the  company 


was  a  party.    We  quote  from  the  opinion  de- 
livered In  that  case  by  Judge  Jackson: 

"We  think  that  the  employe  of  the  company 
was  properly  rejected  as  a  juror.  1*0  sit  on  th» 
case  he  must  be  'omnl  exceptione  major.'  The 
servant  of  the  company  Is  not.  It  is  almost 
impossible,  however  incorrnptible  one  may  be. 
not  to  bend  before  the  weight  of  Interest;  and 
the  power  of  employer  over  employe  is  that  of 
him  who  clothes  and  feeds  over  him  who  is  fed 
and  clothed.  Hence  the  common  law  excluded 
all  servants,  and  our  statutes  have  nowhere  al- 
tered the  role,  and  it  should  not  be  altered.  A. 
close  relative  is  a  less  dangerous  juror,  if  not  a 
dependent  kinsman,  than  one  who  is  dependent 
on  his  employer." 

One  of  the  reasons  given  to  sustain  0ie 
challenge  for  cause  of  a  Juror  In  the  case  of 
Mlnlch  V.  People,  8  Colo.  440,  9  Paa  4,  was 
that  he  had  business  relations  with  a  person 
Jointly  Indicted  with  the  defendant,  but  not 
on  trial,  owing  to  a  severance  allowed  by 
the  court  In  the  case  of  State  v.  Co^la,  8 
Wash.  89,  28  Pac.  28,  it  was  held  that  the 
former  employer  of  a  decedent  was  dlsqaalt- 
fled  as  a  Juror  In  the  trial  for  decedenfa 
murder.  In  the  opinion  in  that  case,  detiver- 
ed  by  Judge  Scott,  it  was  said  that  the  Juror 
would  have  been  dlsquallfled  in  a  dvU  action 
between  the  murdered  man  and  the  defend- 
ant under  a  statute  of  the  state,  because  of 
the  relation  ^  of  master  and  servant  and 
(quoting  from  the  opinion) : 

"While,  of  conrse,  the  deceased  could  not  be 
a  party  to  the  prosecution,  yet  for  the  purpose 
of  Impaneling  a  jury  be  should  be  considered  as 
an  adverse  party  to  the  defendant.  If  the  feel- 
ings supposed  to  be  engendered  by  this  rdation- 
shlp.  Or  the  influence  that  it  might  exert,  are 
ground  for  disqualification  in  a  civil  cause,  it 
goes  without  saying  that  the  reasons  apply 
with  much  more  force  in  a  case  like  this." 

In  the  case  at  bar  the  Jackson  lii^t  & 
Traction  (Company  owned  the  electric  current 
alleged  to  have  been  stolen.  The  company, 
therefore,  would  be  an  adversary  of  appel- 
lant, in  any  question  relative  to  the  unlaw- 
ful taking  of  the  electricity.  In  a  dvll  ac- 
tion for  the  recovery  of  the  value  of  the 
property,  the  company  would  be  a  party  op- 
posed to  appellant  In  a  prosecution  charg- 
ing appellant  with  criminal  liability  for  tht 
wrongful  taking  of  the  electricity,  the  com 
pany,  as  the  person  owning  the  property 
taken  and  thereby  suffering  loss,  is  certainly 
a  party  In  Interest  The  challenged  Juror 
was  therefore  an  employ^  of  a  party  In  In- 
terest \n  the  case. 

We  see  no  reason  why  the  rule,  which  has 
been  established  in  this  state  by  the  deci- 
sions of  this  court  (Hubbard  ▼.  Rutledge, 
supra;  Railroad  Co.  v.  Mask,  supra),  to  the 
effect  that  an  employe  of  a  party  In  a  civil 
action  Is  not  a  competent  juror,  should  not 
apply  to  criminal  prosecutions  such  as  the 
case  at  bar.  The  reasons  for  the  rule  In  dvll 
actions  apply  with  equal  or  greater  force  in 
criminal  cases.  We .  therefore  apply  the 
rule  to  this  case.  The  challenge  of  the  Juror 
should  have  been  sustained. 

Reversed  and  remanded. 
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XAZOO  ft  M.  V.  R.  CO.  T.  JONESw 
(No.  17588.) 

(Supreme  Court  of  Mississippi.    March  30, 
1915.) 

Appeal  from  Circuit  Court,  BoUtu  County; 
W.  D.  Cntrer,  Special  Judge. 

Action  between  the  Yazuo  ft  Mississippi  Val- 
ley Bailroad  Company  and  Vamperdelle  Jones. 
From  the  judgment,  the  Railroad  Company  ap- 
peals.   Appeal  dismissed  by  consent. 

Mayes  ft  Mayea,   of  Jackson,  for  appellant. 


PER  CURIAM, 
■ent 


Appeal  dimiaaed  by  coo- 


MOUND  BAYOU  OIL  MILL  ft  MFO.  CO.  ▼. 
LINDSBX.    (No.  16941.) 

(Supreme  Court  of  MississippL    March  80, 
1915.) 

Appeal  from  Circuit  Court,  Bolivar  County; 
T.  B.  Watkins,  Judge. 

Action  between  the  Mound  Bayou  Oil  Mill  ft 
Manufocturing  Company  and  Charlie  Lindsey. 
From  the  judgment,  the  company  appeals.  Ap- 
peal dismissed. 

See,  also,  63  South.  29& 

Boddle  ft  Farish,  of  GreenviUe,  for  app«Ile«k 
PER  CURIAM.    Appeal  dismiaaed. 


BURRAGE  T.  STATE.    (Na  17805.) 

(Supreme  Court  of  MississippL    March  29, 
1916.) 

Appeal  from  Circuit  Court,  Winaton  (Tonnty; 

F.  B.  Uverett,  Judge. 

Alonzo  Burrage  was  convicted  of  crime,  and 
appeals.    Affirmed. 

J.  B.  Oully  and  Richardson  ft  Richardson,  all 
of  Louisville,  for  appellant  Geo.  H.  Ethridge, 
Asst  Atty.  Gen.,  for  the  Stata. 

PER  CURIAM.     Affirmed. 


REED  y.  STATB.    (No.  17570.) 

(Supreme  CJourt  of  MississippL    March  22, 
1916.) 

Appeal  from  Circuit  Court,  Rankin  County; 
O.  L.  Dobbs,  Judge. 

Bertha  Reed  was  convicted  of  selling  intoxi- 
cating liquors,  and  appeals.     Affirmed. 

W.  J.  Croom,  of  Jackson,  for  appellant.    Ross 
A.  Collins,  Atty.  Gen.,  for  the  State. 

PtSR  CURIAM.    Affirmed. 


WESTERN  UNION  TELEGRAPH  C!0.  at  aL 
V.  LII^S.    (No.  16951.) 

(Supreme  C!onrt  of  MissiaaippL    March  22, 
1915.) 

Appeal  from  Circuit  Court,  Attala  Ciounty; 
J.  A.  Teat,  Judge. 

Action  between  the  Western  Union  Telegraph 
Company  and  others  and  A.  Links.  From  the 
judgment,  the  parties  first  mentioned  appcaL 
Appeal  dismissed  by  consent. 

PER  CURIAM.  Appeal  dismiaaed  by  con- 
sent 


BOSTICK  T.  TONET.    (No.  18116.) 

(Supreme  Ck>urt  of  Mississippi.     March  15, 
1915.) 

Appeal  from  Circuit  Court.  Jones  County; 
J.  M.  Arnold,  Judge. 

Action  between  J.  H.  Bostick  and  L.  Toney. 
From  the  judgment,  Bostick  appeala.  Appeal 
dismissed. 

W.  J.  Pack,  of  Laurel,  for  the  motion. 


PER  CURIAM, 
anatained. 


Motion  to  dismiss  appeal 


FINKBINB  J^UMBER  CO.  v.  HARPER. 

(No.  IQGQO.) 

(Supreme  C!ourt  of  Mississippi.    March  22, 
1916.) 

Appeal  from  Circuit  CJourt,  Harrison  C!ounty; 
T.  K  Barrett,  Judge. 

Action  by  the  Finkbine  Lumber  Company 
against  J.  W.  Harper.  From  the  judgment,  th« 
Lumber  Company  appeals.     Affirmed. 

Ford.  White  &  Ford,  of  Gulfport,  for  appel- 
lant. Mize  ft  Mizr.  of  Gulfport,  and  Whitfield 
ft  Whitfield,  of  Jackson,  for  appellee. 

PER  CURIAM.    Affirmed. 


HOWARD  et  aL  v.  BTRD  et  aL    (No.  16628.) 

(Supreme  Court  of  MississippL    March  22, 
1015.) 

Appeal  from  Chanceiy  (3ourt,  Pearl  River 
County;   R.  E.  Sheehy,  Chancellor. 

Action  between  Willinm  Howard  and  others 
and  Thomas  R.  Byrd  and  others.  From  the 
judgment,  the  partiea  first  mentioned  appeal. 
Affirmed. 

J.  B.  Stockstill,  of  Picayune,  and  W.  W. 
Stockstill,  of  Bay  Sb  Louis,  for  appellanta.  3. 
M.  Shivers,  of  Poplarville,  for  appeUeea. 

PER  CURIAM.    Affirmed. 


BURTON  V.  STATB.     (No.  17781.) 

(Supreme  CV>urt  of  MissiasIppL    March  22, 
1915.) 

Appeal  from  Circuit  Court,  Marshall  Q>ant7; 
H.  K.  Mahon,  Judge. 

Annual  Burton  was  convicted  of  murder,  and 
appeals.    Affirmed. 

E.  M.  Smith,  of  HoUv  Springs,  and  Jaa.  R. 
McDowell,  of  Jackson,  for  appellant.  Rosa  A. 
Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


FATE  V.  STATE.     (No.  17989.) 

(Supreme  CJourt  of  Mississippi.     March  22, 
1915.) 

Appeal  from  (Circuit  Court,  Hancock  County; 
J.  I.  Ballenger,  Judge. 

Alex  Faye  was  convicted  of  selling  intoxi- 
cating liquors,  and  appeals.     Affirmed. 

Miie  ft  Mize,  of  Gulfport,  for  appellant 
Rosa  A  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 
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SCOTT  r.  STATE.    (No.  17612.; 

(Supreme  Court  of  MiasissippL    March  22, 
1915.) 

Appeal  from  Circuit  Court,  Forrest  County; 
P.  B.  Johnson,  Judge. 

Clarence  Scott  was  convicted  of  grand  lar- 
ceny, and  appeals.     Affirmed. 

Stokes  v.  Robertson,  of  Hattlesburg,  for  ap- 
pellant Ross  A.  Collins,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.    Affirmed. 


HEMBX  T.  STATE.     (No.  17759.) 

(Supreme  Court  ot  Mississippi.    March  22, 
1916.) 

Appeal  from  Circuit  Court,  Simpson  County; 
W.  H.  Hughes,  Judge. 

Needham  Hemby  was  convicted  of  selling  in- 
toxicating liquors,   and  appeals.     Affirmed. 

W.  M.  Lofton,  of  Mendenball,  for  appellant 
Ross  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  .CURIAM.    Affirmed. 


CJURRIE  T.  STATE. 


(No.  17513.) 
March  22, 


(Supreme  Court  of  Mississippi. 
1915.) 

Appeal  from  Circuit  Court,  Forrest  County; 
P.  B.  Johnson,  Judge. 

Charles  Carrie  was  convicted  of  assault  and 
battery  and  appeals.     Affirmed. 

W.  J.  Croom,  of  Jackson,  and  J.  E.  Davis, 
of  Hattiesburg,  for  appellant  Geo.  B.  Eth- 
ridge,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


McLAIN  T.  STATE.     (No.  17947.) 

(Supreme  Court  of  Mississippi     March  22, 
1916.) 

Appeal  from  Circuit  Court.  Lincoln  County; 
J.  B.  Holden,  Judge. 

Nathan  McLain  was  convicted  of  unla,wtnl 
retailing,  and  appeals.     Affirmed, 

J.  F.  Noble,  of  Brookhaven,  for  appellant 
Ross  A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


WILLIAMS  T.   STATE.     (No.  17276.) 


(Supreme  Court  of  Mississippi. 
1915.) 


March  22, 


Appeal  from  Circuit  Court,  Jones  County; 
P.  B.  Johnson,  Judge. 

C.  S.  Williams  was  convicted  of  embezzlement, 
and  appeals.     Affirmed. 

R.  L.  Bullard,  W.  S.  Welch,  and  Stone  Deav- 
ours,  all  of  Laurel,  for  appellant  Boss  A.  Col- 
lins, Atty.  Gen.,  for  the  State. 


PER  CURIAM.    Affirmed. 


SPEIGHTS  T.  STATE. 


(No.  17800.) 
March  22, 


(Supreme  Court  of  Missisippi. 
1916.) 

Appeal  from  Circuit  CJourt,  Harrison  County ; 
J.  I.  Ballenger,  Judge. 


Talmadge  Speights  was  convicted  of  mnrdei, 
with  life  Imprisonment  and  appeals.    Affirmed 

v.  B.  Montgomery,  of  Gulfport,  for  appellant 
Ross  A.  CioUins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.     Affirmed. 


WALKER  v.  STATE.     (No.  17801.) 

(Supreme  Cyourt  of  Mississippi     March  22, 
1915.) 

Appeal  from  Circuit  Court,  Harrison  County; 
J.  I.  Ballenger,  Judge. 

Norman  Walker  was  convicted  of  uriag  pro- 
fane language,  and  appeals.     Affirmed. 

Mize  &  Mize,  of  Gulfport,  for  appellant  Boas 
A.  Collins,  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


RODGBRS  ▼.  STATE.    (No.  17897.) 

(Supreme  C!ourt  of  Mississippi     March  22, 
1915.) 

Appeal  from  Circuit  Court,  Jones  County; 
P.  B.  Johnson,  Judge. 

Oliver  Rodgers  was  convicted  of  manalaogh- 
ter,  and  appeals.    Affirmed. 

Halsell  &  Welch,  of  Laurel,  and  J.  B.  Davis, 
of  Hattiesburg,  for  appellant  Geo.  H.  Bth- 
ridge,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.    Affirmed. 


THORNTON  v.  TOWN  OF  CHARLESTON. 

(No.  17083.) 

(Supreme  Court  of  Mississippi     March  22, 
1915.) 

Appeal  from  Circuit  Court,  Tallahatchie  0>Qn- 
ty ;   N.  A.  Taylor,  Judge. 

Proceedings  between  P.  H.  Thornton  and  the 
Town  of  Charleston.  From  the  iudgment, 
Thornton  appeals.    Affirmed. 

Wells,  May  &  Sanders,  of  Jackson,  Hall  San- 
ders, of  Charleston,  and  C.  E.  Harris,  of  Okmul- 
gee, OkL,  for  appellant  Tim  R  Cooper,  of 
Jackson,  and  Dinkins  &  Caldwell,  of  Gharlee- 
ton,  for  appellee. 

PER  CURIAM.    Affirmed. 


TAZOO  &  M.  y.  R.  CO.    T.  McGBHEB. 
(No.  16719.) 

(Supreme  Court  of  Mississippi    March  8, 1916.) 

Appeal  from  Circuit  C!ourt,  WilUnaon  0>iui- 
ty:    E.  E.  Brown,  Judge. 

Action  between  the  Tazoo  i&  Mississippi  Val- 
ley Railroad  Company  and  Mrs.  Hallie  P.  Mc- 
Gehee.  From  the  Judgment,  the  Railroad  Com' 
pany  appeals.     Appeal  dismissed  by  appellant 

Mayes  &  Mayes,  of  Jackson,  for  appellant 

PER  CURIAM. 

lant 


Appeal  dismissed  by  appd- 


STATH  T.  LONGING  et  ai 


(No.  17811.) 
Mardt  22, 


(Supreme  Court  of  Mississippi 
1916.) 

Appeal  from  Circuit  C!ourt,  Lawrence  Cooa. 
ty ;   J.  C.  Ward,  Special  Judge. 
Proceedings   between   the    State   and   B.  L 
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Longino  and  others.     From  the  judgment,  th« 
State  appeals.     Affirmed. 

Bosa  A.  Collins,  Atty.  Gen.,  and  Geo.  H.  Bth- 
ridge,  Asst.  Atty.  Gen.,  for  the  State.  G.  Wood 
Magee,  of  Monticello,  and  Longino  &  Ricketts, 
of  Jackson,  for  appellees. 

PER  CURIAM.      Affirmed. 


ROBERTSON  v.  STATE.    (No.  17741.) 

(Supreme  Oinrt  of  Mississippi.    March  22, 
1915.) 

Appeal  from  Orcuit  Court,  Forreat  Coontj; 
P.  B.  Johnson,  Judge. 

R.  G.  Robertson  was  conTicted  of  embezale- 
ment,  and  appeala    Affirmed. 

Tally  &  Mayson,  of  Hattiesborg,  for  appel- 
lant. Geo.  H.  Ethridge,  Aast  Atty.  Gen^  for 
-the  State. 


PER  CURIAM.     Affirmed. 


(No.  16912.) 
March  22, 


BICHMOMD  et  al.  t.  ENOCHS. 

(Supreme  Court  of  MississippL 
1916.) 

Appeal  from  Circuit  Court,  Hinds  County; 
'yf.  A.  Henry,  Judge. 

Action  between  John  L.  Richmond  and  others 
and  I.  C.  Enochs.  From  the  judgment,  the 
parties  first  mentioned  appeaL  Motion  to  af- 
firm (67  South.  649)  sustained. 

Green  &  Green,  of  Jackson,  for  the  motion, 
y.  Otis  Robertson,  of  Jackson,  opposed. 

PER  CURIAM.    Motion  to  affirm  sustained. 


YAZOO  &  M.  V.  B.  CO.  T.  TROTTER. 
(No.  16867.) 

(Supreme  Court  of  MississippL    March  29. 
1916.) 

Appeal  from  Circuit  Court,  Sunflower  (boun- 
ty;   Monroe  McCIurg,  Judge. 

Action  by  H.  B.  Trotter  against  the  Yazoo  & 
Mississippi  Vall|»  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Mayes  &  Mayes,  of  Jackson,  for  appellant.  S. 
D.  Neill,  Chapman  &  Johnson,  and  Chapman  & 
'Willjams,  all  of  Indianola,  for  appellee. 

PER  CURIAM.    Affirmed. 

WILSON  et  aL  t.  CAGE.    (No.  16911.) 

(Supreme  Court  of  MississippL     March  29, 

1915.) 

Appeal  from  Circuit  Court,  Hinds  County; 
"W.  A.  Henry,  Judge. 

Action  between  D.  W.  Wilson  and  others  and 
H.  B.  Cage.  From  the  judgment.  Wilson  and 
others  appeal.     Affirmed. 

Heintz  &  Williams,  of  Jackson,  for  appellants. 
.Sobertson  &  Bratton.  of  Jackson,  for  appellee. 

PER  (3URIAM.    Affirmed. 


NEWTON  OIL  &  MFG.  CO.  y.  MAY, 
(No.  16896.) 

(Supreme  (3ourt  of  MississippL    March  29. 
1916.) 

Appeal  from  Circuit  Court  Newton  (Jonntr: 
■C  L.  Dobbs,  Judge. 


Action  between  the  Newton  Oil  ft  Manufac- 
turing Company  and  Lee  M.  May.  From  the 
judgment,  the  manufacturing  company  appeals- 
Affirmed. 

Byrd  &  Byrd,  of  Newton,  for  appellant. 
Wells,  May  &  Sanders,  of  Jackson,  for  appel- 
lee^ 

PER  CURIAM.     Affirmed. 


ANDERSON  TOOL  CO.  r.  HARBOUR. 
(No.  1683&) 

(Supreme  (3ourt  of  MississippL    March  29. 
1915.) 

Appeal  from  Circuit  Court.  Neshoba  County; 
C.  L.  Dobbs,  Judge. 

Action  between  the  Anderson  Tool  Company 
and  C.  D.  Harbour.  From  the  judgment,  the 
Anderson  Tool  Company  appeals.     Affirmed. 

Huddleston  ft  Austin,  of  Philadelphia,  for  ap- 
pellant Geo.  H.  Ethridge,  Asst  Atty.  Gen.,  for 
appellee. 

PER  CURIAM.     Affirmed. 


(fit  Fla.  193) 
WILLIAMS  T.  BBTTELINL 
(Supreme  Court  of  Florida.    Feb.  IS,  1915.) 

(Bfttabut  hv  the  Court.) 

RsrORKATIOK  OF  Instbuiosittb  9=»47— Mis- 
TAKK  at  DnCO— RlMXDT  or  PUSOHABEB— DB- 
CBEE. 

Where  a  purchase  is  made  of  a  lot  in  a 
particular  block,  and  a  deed,  placed  in  escrow 
pending  final  payment  conveys  an  adjoining  lot 
instead  of  the  one  on  which  the  purchaser  builds 
his  home  with  the  knowledge  of  the  vendor,  and 
the  mistake  is  not  discovered  till  after  the  con- 
veyance is  delivered,  equity  will  decree  a  con- 
veyance of  the  lot  built  upon,  and  not  a  convey- 
ance of  40  feet  front  of  the  lot  on  the  theory 
that  the  lot  described  In  the  deed  of  conveyance 
contained  onlv  40  feet  front  while  the  lot  built 
on  with  the  knowledge  of  the  vendor  contains 
60  feet  front,  since  the  purchase  was  of  a  lot 
not  a  given  number  of  feet  front  and  the  evi- 
dence shows  a  relation  of  confidence  between  the 
parties  and  no  negligence  or  laches  on  the  part 
of  the  purchaser,  an  employ^  for  many  years  of 
the  vendor,  such  purchaser  offering  to  do  equity. 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig  §g  195-198;  Dec. 
Dig.  «=>47.] 

Appeal  from  Circuit  Court,  Duval  County ; 
D.  A.  Simmons,  Judge. 

Bill  by  Oscar  Williams  against  Leonle  Bet- 
telin).  E^om  decree  for  defendant  complain- 
ant appeals.    Reversed,  with  directions. 

McGill  ft  McGUl,  of  JacksonvUle,  for  appel- 
lant O.  M.  Co<q)er,  C.  P.  ft  J.  X  O.  Cooper, 
of  JacksonvUle,  for  appelleei 

WHITFIELD,  J.  The  bill  of  complaint 
herein  alleges  In  effect  that  In  1906  Fred  Bet- 
telini  the  owner  of  a  number  of  lots  of  land 
in  block  19  of  Auberts  addition  to  La  Villa, 
Jacksonville,  offered  to  sell  to  Oscar  Willlama 
on  the  installment  plan  one  of  the  lots  for 
$250,  which  offer  was  accepted,  and  said  Bet- 
tellnl  Instructed  Williams  to  s^ect  his  choice 
of  the  lots;   that  Williams  selected  lot  8  of 
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said  block  19  upon  which  he  ballt  his  home; 
that  WUUams  Informed  Bettellnl  of  the  lot 
he  bad  selected ;  that  Bettellnl  looked  at  the 
location  so  selected  and  approved  the  same; 
that  Bettellnl  and  his  wife,  Leonle  Bettellnl, 
'executed  a  warranty  deed  intending  to  con-< 
vey  to  Williams  said  lot  8,  "which  was  mutu- 
ally intended  between  the  complainant,  Wil- 
liams, and  the  said  Fred  Bettellnl,  but  by 
mistake  and  Inadvertence  of  the  scrivener" 
the  lot  was  described  In  the  deed  of  convey- 
ance as  lot  9  Instead  of  lot  8  as  was  mutually 
Intended ;  that  Bettellnl  furnished  the  neces- 
sary money  for  the  house  erected  on  the  lot 
selected  as  aforesaid;  that  while  the  house 
was  Is  process  of  erection,  Bettellnl,  accom- 
panied by  his  wife,  the  defendant  here,  looked 
at  the  same,  and  fully  acquiesced  In  the  lo- 
cation and  selection  of  the  lot ;  that  pending 
the  payment  of  the  purchase  money  for  the 
lot,  together  with  the  money  with  which  the 
house  was  erected,  the  deed  of  conveyance  to 
the  lot  was  held  In  escrow ;  that  about  March 
3,  1909,  the  deed  was  delivered  to  complain- 
ant, Williams,  who  was  In  ignorance  of  the 
mistake  and  Inadvertence  in  the  description 
of  the  lot,  and  without  negligence  on  his  part 
the  complainant,  WllUams,  had  the  deed  re- 
corded; that  from  the  execution  of  the  deed 
in  1906  untU  the  summer  of  1911  complainant 
Williams  "rested  In  the  belief  that  the  said 
deed  contained  a  correct  description  of  the 
said  lot  8  *  •  •  which  was  Intended  to 
be  conveyed  to  him";  that  Bettellnl  died  In 
April  i909,  leaving  his  wife,  the  defendant, 
his  sole  devisee  and  legatee;  that  upcm  dis- 
covering the  mistake  complainant  requested 
the  defendant  to  correct  the  same  as  equity 
requires,  which  has  not  been  done ;  that  com- 
plainant "is  ready  and  willing  and  hereby 
offers  to  the  defendant  the  said  described  lot 
so  by  mistake  and  Inadvertence  conveyed  to 
him  as  the  court  may  direct"  The  prayer 
is  for  a  reformation  of  the  deed  "so  as  to 
truly  describe  the  said  lot  8  ♦••  in- 
tended to  be  conveyed  to  the  complainant," 
and  for  general  relief. 

By  answer  the  defendant  widow,  upon  In- 
formation and  belief,  avers  that  her  deceased 
husband  "intended  to  sell  to  complainant, 
and  did  agree  to  sell  and  convey  to  complain- 
ant, lot  9";  that  complainant  himself  at- 
tempted to  locate  on  the  ground  said  lot  9 
without  securing  the  assistance  of  any  sur- 
veyor or  clvU  engineer  or  any  person  who  had 
adequate  knowledge  or  Information  as  to  the 
location  of  the  lots  of  said  block,  or  who  was 
competent  to  ascertain  the  same,  and  "said 
complainant  by  his  own  gross  negligence  and 
carelessness  located  the  house  which  he  be- 
gan to  build  on  lot  8  *  ♦  •  instead  of 
lot  9,  and  built  a  dwelling  house  thereon"; 
that  Fred  Bettellnl  did  not  see  what  lot 
complainant  located  on,  but  as  complainant 
undertook  himself  to  locate  upon  the  right 
lot,  and  did  not  seek  to  have  Fred  Bettellnl 
locate  him  thereon,  that  Bettellnl  supposed 
he  was  on  the  right  lot,  to  wit,  lot  9;   that 


the  defendant,  Mrs.  Bettellnl,  did  not  Intend 
to  convey  lot  8,  and  on  information  and  be- 
lief denies  that  her  husband  Intended  to  con- 
vey lot  8  to  complainant ;  that  Fred  Bettellnl 
did  not  acquiesce  in  the  location  of  the  lot; 
denies  any  mistake  in  the  description  of  the 
lot  In  the  deed  of  conveyance;  that  lot  9 
fronts  40  feet  while  lot  8  fronts  50  feet ;  that 
defendant  Is  willing  to  exchange  40  feet  of 
lot  8  for  a  reconveyance  of  lot  9.  Replica- 
tion was  filed  and  testimony  taken.  The 
chancellor  decreed  an  exchange  of  conveyance 
covering  40  feet,  and  complainant  appealed. 
'The  theory  of  the  bill  is  for  a  reformation 
of  the  deed  to  Williams  so  as  to  cover  lot 
8  Instead  of  lot  9  upon  a  reconveyance  by 
Williams  of  lot  9.  SV]ulty  Is  contained  In 
the  allegations,  and  there  was  no  demurrer 
to  any  parts  of  the  bill. 

It  appears  that  WUUams  was  a  servant  of 
Bettellnl  continuing  through  a  long  period; 
that  Bettellnl  agreed  to  sell  Williams  a  lot 
to  be  selected  by  the  latter;  that  Williams 
selected  the  lot  in  1906,  and  Bettellnl  more 
than  once  saw  the  dwelling  house  of  WilUams 
being  erected  at  the  place  selected  by  Wil- 
liams', which  Is  on  lot  8;  that  Williams  did 
not  see  the  deed  of  conveyance  till  1909,  when 
he  had  finished  his  payments  for  the  lot  and 
for  the  money  loaned  to  build  the  house; 
that  the  deed  was  received  from  Bettelinl's 
sister;  that  Williams  had  the  deed  recorded, 
and  In  1910  discovered  that  his  house  was  not 
built  on  lot  9  but  on  lot  8;  that  Wllllama 
"immediately"  upon  such  discovery  reported 
the  mistake  to  Miss  Bettellnl  from  whom  he 
received  the  deed ;  that  Williams  endeavored 
to  have  the  deed  corrected  so  as  to  cover  lot  8 
on  which  hla  home  was  buUt 

The  evidence  discloses  unusual  confidence 
of  Williams  In  Bettellnl,  growing  out  of  long 
employment  of  Williams  as  a  servant,  and 
there  is  shown  no  conduct  constituting  n^- 
ligence  on  the  part  of  Williams  in  not  ascer- 
taining when  the  deed  was  delivered  to  him, 
whether  it  in  fact  conveyed  the  lot  on  which 
he  built  his  h(Hne.  Under  the  circumstances 
Williams  may  well  have  assumed  that  Bet- 
tellnl had  conveyed  the  right  lot.  The  deed 
of  conveyance  had  been  held  in  escrow  by 
Bettelinl's  slbter  for  several  years,  and  until 
full  payment  was  made.  The  course  of  deal- 
ing Indicated  confidence  of  an  employ^  In  his 
employer  consequent  upon  long  service,  and 
difference  in  races,  and  no  negligence  or 
laches  appear  to  deprive  Williams  of  his  eq- 
uity. 

The  parties  negotiated  with  reference  to 
a  lot ;  and  the  fact  that  lot  9  is  40  feet  front 
while  lot  8  is  50  feet  front  does  not  appear  to 
have  been  a  consideration  when  Williams  was 
allowed  to  select  the  lot  he  desired,  and  Bet- 
tellnl saw  the  house  several  times  while  being 
erected  on  the  lot  selected  by  Williams.  Tie 
inevitable  conclusion  Is  that  Bettellnl  mis- 
takenly conveyed  lot  9  under  the  Impression 
that  he  was  carrying  out  the  sale  he  made  to 
Williams  of  a  lot. 
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The  complainant's  equities  are  not  limited 
to  40  front  feet  of  the  lot  on  which  his  home 
was  built  under  the  drcnmstancea  stated; 
■and  the  decree  should  have  provided  for  a 
<x>nreyance  to  Williams  of  the  entire  lot  8 
upon  a  proper  reconveyance  by  him  of  lot  9. 

The  decree  Is  reversed,  with  directions  to 
«nter  a  decree  in  accordance  with  this  opln- 
ion. 

It  is  so  ordered. 

TAYLOR,  C.  X,  and  8HACKLBFORD, 
■COCKRBLT^  and  ELLIS,  JJ.,  concur. 


(89  Fla.  ZIT) 

BEDELL  ▼.   JAGKSONVILLB   TRACTION 
CO. 

(Supreme  Court  of  Florida.     Teh.  23.  1916.) 
(Byllaiut  iy  the  Oowrt.) 

1.  PUEADINO   €=9367  —  OoitPTTLSOBT  AUKIfD- 

MXNT— Right— Devectivx  Motioh. 

Upon  motion  made  under  section  1433, 
-Oeneral  Statutes  of  1906,  an  appropriate  order 
nay  be  made  by  the  court  for  compulsory 
amendmeot  of  pleadings,  where  the  pleading  Is 
80  framed  as  to  prejudice  or  embarrass  or  delay 
the  fair  trial  of  the  action,  even  though  the  mo- 
tion is  not  entirely  appropriate  in  its  terms. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  64,  1173-1193;  Dec.  Dig.  <S=> 
S67.J 

2.  PiXADiNo  «=3367— EjBcnoif  or  Passbr- 

SKB— COMPDI-SOBT  AUXNDMENT. 

Where  a  declaration  alleges  that  the  plain- 
tiff was  a  passenger  on  defendant's  "street  rail- 
way in  the  city  of  JadisonviUe,"  to  be  "carried 
on  a  journey  from  a  certain  point  *  *  *  to 
a  certain  other  point  on  its  said  railway,"  and 
the  defendant  "wrongfully  ejected  the  plaintiff," 
without  stating  the  point  of  the  plaintiff's  start 
or  destination  as  such  passenger,  or  the  place 
at  or  near  which  the  plaintiff  was  ejected,  a 
compulsory  amendment  may  be  required  as  to 
the  initial  and  terminal  points  of  the  "journey" 
and  the  locality  of  the  alleged  ejection,  if  it  is 
within  the  plaintiff's  knowledge. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  64.  U73-1193:  Dec.  Dig.  <8=> 
367.] 

8.    PiXADINO  4=9367— DXTBOTIVB   AlflKNOIIXKT 

—Effect. 

Where  an  amendment  of  a  declaration  has 
been  filed  in  response  to  an  .order  of  the  court 
and  such  amendment  is  relevant  and  material, 
but  it  is  not  regarded  as  sufficiently  definite, 
further  orders  as  to  amendments  may  be  made 
-on  proper  application;  and  the  amendment  filed 
should  not  be  stricken,  or  the  cause  abated  or 
-dismissed,  as  for  failure  to  comply  with  the  or- 
der of  the  court,  where  contumacy  does  not  ap- 
pear, and  there  is  nothing  to  indicate  a  trifling 
-with  the  coturf  8  procedure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  t{  64.  1173-1193;  Dec  Dig.  <8=» 
367.] 

Error  to  Circuit  Court,  Duval  Connty; 
Z>.  A.  Simmons,  Judge. 

Action  by  Chester  Bedell,  a  minor,  by 
Oeorge  C.  Bedell,  his  nest  friend,  against 
the  Jacksonville  Traction  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Reversed  and  remanded. 


Blsbee  &  Bedell  and  A.  H.  King,  all  of 
Jacksonville,  for  plaintiff  in  error.  J.  L. 
Doggett,  Of  Jacluonvllle,  for  defendant  in  er- 
ror. 

WHITFIELD,  J.  The  declaration  filed 
herein  Is  as  follows: 

"Chester  Bedell,  a  minor  child,  by  George  C.  - 
Bedell,  his  next  friend,  sues  Jacksonville  Inac- 
tion Company,  a  corporation,  defendant 

"For  that  the  defendant  was  a  carrier  of  pas- 
sengers on  a  street  railway  in  the  city  of  Jack- 
sonville, Duval  county,  Florida,  for  reward  to 
the  defendant,  and  plaintiff  became  and  was 
received  by  defendant  as  a  passenger  to  be  by  it 
safely  and  securely  carried  on  a  journey  from  a 
certain  point  upon  its  said  railway  in  said  city 
to  a  certain  other  point  on  its  said  railway  tor 
reward  to  the  defendant  yet  the  defendant  did 
not  safely  and  securely  carry  the  plaintiff  upon 
the  said  railway  on  the  said  Journey,  but  wrong- 
fully ejected  the  plaintiff  from  the  carriage  m 
which  the  plaintiff  was  a  passenger  upon  said 
railway  on  the  said  journey  as  aforesaid,  and 
plaintiff  was  thereby  subjected  to  great  incon- 
venience, discomfort,  and  humiliation. 

"Wherefore  plaintiff  sues,  and  claims  five 
thousand  dollars." 

A  demurrer  to  the  declaration  was  filed, 
the  ground  being  that  "there  is  no  negligence 
charged  against  the  defendant"  This  demur- 
rer was  overruled.  A  motion  was  made  un- 
der section  1433,  Gen.  Stats,  of  1906,  for  a 
compulsory  amendment  of  the  declaration  on 
the  grounds: 

"(a)  More  definiteness  as  to  time  and  place  of 
alleged  ejection;  (b)  as  to  whether  force  was 
used;  (c)  that  sufficient  acts  be  alleged  so  that 
defendant  may  be  able  to  definitely  determine 
whether  the  alleged  cause  of  action  is  ez  con- 
tractu or  ez  delicto.  Upon  the  ground  that  the 
said  declaration  as  now  framed  tends  to  prej- 
udice, embarrass,  and  delay  the  fnir  triid  of 
said  action." 

The  following  order  was  made  on  the  mo- 
tion for  compulsory  amendment: 

"It  is  ordered  that  ground  (a)  of  the  said  mo- 
tion be  granted,  and  that  the  plaintiff  be  requir- 
ed to  so  amend  his  declaration  as  to  show  the 
point  at  which  he  boarded  defendant's  car,  the 
point  of  his  destination,  and  the  point  at  wbicli 
jie  was  ejected  from  said  car,  such  amendment 
to  be  made  within  ten  days,  and  that  the  de- 
fendant plead  further  on  the  rule  day  in  Octo- 
ber, 1913. 

"It  is  further  ordered  that  grounds  0>)  and  (c) 
of  said  motion  be  denied." 

The  plaintiff  filed  the  following: 
"Comes  now  the  plaintiff  in  the  above-^Ied 
cautie,  and  in  accordance  with  the  order  of  the 
court  entered  on  the  eighth  day  of  September, 
A.  D.  1913,  says: 

"That  the  happenings  in  the  declaration  men- 
tioned were  on  the  second  day  of  October,  1912, 
and  that  the  point  at  which  b»  boarded  defend- 
ant's car  in  said  declaration  mentioned  was  on 
Ocean  street  near  Bay  street,  in  the  city  of 
Jacksonville,  Duval  county,  Florida,  and  that 
the  point  of  his  destination  in  said  declaration 
mentioned  was  Fourth  street  near  Loura  street 
in  said  city,  and  the  point  at  which  he  was 
ejected  from  said  car  was  on  Main  street  in 
said  city,  south  of  Hogan's  creek." 

The  defendant  filed  the  following  motion: 
"Comes  now  the  defendant  by  John  L.  Dog- 
gett its  attorney,  and  moves  this  court  to  strike 
out  the  paper  which  plaintiff  has  filed,  or  has 
attempted  or  pretended  to  file,  herein,  and  in 
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whicli  plaintiff  attempts  or  pretends  to  set  up 
certain  circumstances  aa  to  the  time  and  place 
of  the  alleged  injury  set  up  in  the  declaration 
herein,  and  defendant  moves  to  strike  out  this 
said  paper  on  the  followinR  grounds: 

"1.  The  said  paper  is  not  an  amendment  to 
:be  declaration. 

"2.  The  said  paper  is  not  an  amended  declara- 
tion. 

"3.  The  said  paper  tends  to  prejudice,  embar- 
rass, and  delay  the  fair  trial  of  the  cause. 

"4.  The  said  paper  is  wholly  immaterial. 

"5.  The  said  paper  is  indefinite  and  uncer- 
tain. 

"6.  The  said  paper  {a  contumacions  and  not  in 
obedience  to  the  order  of  the  court  herein." 

On  thla  motion  the  following  order  was 
made: 

"This  motion  having  been  argued  by  counsel, 
submitted,  and  considered,  it  is  ordered  that  the 
same  be,  and  is,  hereby  Kranted." 

Subsequently  tbe  defendant  moved: 
"That  the  court  dismiss  this  suit  as  for  want 
of  a  declaration,  because  of  tbe  failure  of  the 
plaintiff  to  amend  bis   declaration  as  ordered 
to  do  herein  by  the  court" 

The  court  made  the  following  order  on 
the  motion  to  dismiss: 

"The  above  motion  havint;  been  argued,  sub- 
mitted, and  considered,  it  is  ordered  that  the 
same  be,  and  is,  denied.  It  is  further  ordered 
that  this  cause  stand  abated  until  such  time  as 
the  plaintiff  shall  amend  his  declaration  in  com- 
pliance with  the  order  of  the  court  made  herein 
on  September  8,  1913,  and  shall  furnish  to  the 
attorney  of  record  for  the  defendant  a  copy  of 
such  amendment,  after  the  service  of  which  copy 
the  defendant  sliail  be  allowed  fifteen  days  with- 
in which  to  plead  further  as  it  may  be  advised." 

Subsequently  the  court  rendered  tbe  follow- 
ing Judgment: 

"Plaintiff  in  the  above-styled  cause  failinir  to 
amend  bis  declaration  as  required,  it  Is  consid- 
ered by  the  court  that  this  cause  stand  dismiss- 
ed, that  the  plaintiff  take  nothing  by  his  suit, 
and  that  the  defendant  go  thereof  without  day, 
and  have  and  recover  its  costs  herein  expended." 

On  writ  of  error  taken  by  the  plaintiff  be- 
low It  is  contended  that  the  court  erred  in 
the  order  for  compulsory  amendment,  ia 
granting  the  motion  to  strike  the  amendment, 
in  ordering  that  the  "cause  stand  abated  un- 
til such  time  as  the  plaintiff  shall  amend  his 
declaration  in  compliance  with  the  order  of 
the  court  made  herein,"  and  in  dismissing  the 
cause. 

[1]  Section  1433  of  the  General  Statutes  Is 
as  follows: 

"If  any  pleading  be  so  framed  aa  to  prejudice 
or  embarrass  or  delay  the  fair  trial  of  the  ac- 
tion, the  opposite  party  may  apply  to  the  court 
to  strike  out  or  amend  such  pleading,  and  the 
court  shall  make^such  order  respecting  the  same, 
and  also  respectmg  the  costs,  as  it  shall  see  fit." 

It  is  In  effect  contended  that  the  court  had 
no  authority  under  section  1433,  General  Stat- 
utes, to  require  the  plaintiff  to  amend  his 
declaration  as  directed  in  the  order  made 
for  that  purpose. 

An  allegation  that  the  plaintiff  was  a  pas- 
senger on  the  defendant's  "street  railway  in 
the  city  of  Jacksonville,"  to  be  carried  on  a 
Journey  from  a  certain  point  •  •  •  to  a 
certain  other  point  on  its  said  railway,"  and 
fhttt  the  defendant  "wrongfully  ejected  the 


plalntur,"  without  In  any  way  stating  tbe 
place  at  or  near  which  the  "plaintiff  be- 
came and  was  received  by  defendant  as  a 
passenger,"  or  tbe  point  of  the  plaintiff's  des- 
tination, or  the  place  at  or  near  which  he 
was  ejected,  may  not  apprise  the  defendant 
of  facts  that  are  or  may  be  within  the  knowl- 
edge of  the  plaintiff,  and  that  are  or  may  be 
regarded  by  the  court  as  material  to  avoid 
prejudice,  embarrassment,  or  delay  in  the 
fair  trial  of  the  action.  Section  1433,  Gen. 
Stats.,  was  designed  to  meet  a  sltaatlon  of 
this  character.  The  statute  requires  mer^ 
that  the  complaining  party  "apply  to  the 
court  to  strike  out  or  amend"  as  desired. 
"and  the  court  shall  make  such  order  re- 
specting the  same  •  *  •  as  it  shall  aee 
fit"  And  an  appr<vriate  order  may  be  made, 
"even  though  the  motion  be  not  entirely  ap- 
propriate in  its  terms."  Southern  Home  Ins. 
Co.  V.  Putnal,  67  Fla.  199,  49  South.  922. 
The  statute  relative  to  striking  and  to  com- 
pulsory amendment  of  "any  pleading  so  fram- 
ed aa  to  prejudice  or  embarrass  or  delay  the 
fair  trial  of  the  action"  is  Independent  ot 
the  rules  of  law  relative  to  bills  of  imrttco- 
lars. 

[2]  It  does  not  appear  that  the  conrt  abns- 
ed  its  judicial  discretion  in  making  the  order 
for  compulsory  amendment  *,  but,  on  the  con- 
trary, the  amendments  required  to  be  made 
seem  to  be  appropriate  to  enable  the  defend- 
ant to  concert  its  defense,  the  declaration 
merely  alleging  that  the  ejection  was  on  tl!* 
defendant's  railway  in  the  city  of  Jackson- 
ville. The  amendment  states  that  the  plain- 
tiff "was  ejected  from  said  car  on  Main 
street  In  said  city,  south  of  Hogan's  creek"; 
and  it  la  admitted  here  that  this  statement 
locates  the  expulsion  within  tight  or  ten 
blocks.  This  amendment  is  an  apparent  at- 
tempt to  comply  with  tbe  order  of  the  court. 
It  is  not  immaterial  nor  so  Indefinite  and 
uncertain  as  to  warrant  tbe  court  in  strik- 
ing it,  and  no  contumacy  appears  In  tbe  tran- 
script If  for  any  reason  the  statement  that 
the  ejection  was  "on  Main  street  in  said  dty, 
south  of  Hogan's  creek,"  Is  calculated  "to 
prejudice  or  embarrass  or  delay  the  fair  trial 
of  the  action,"  further  amendment  may  be  re- 
quired upon  a  proper  application;  but  the 
statement  filed  in  obedience  to  the  order  to 
amend  in  stated  particulars  ia  relevant  and 
material,  and  if  It  is  not  entirely  satisfactory 
to  the  defendant  the  entire  amendment  should 
not  for  that  reason  have  been  stricken.  The 
paper  containing  the  statements  being  In  ef- 
fect an  amendment  to  the  declaration  filed 
under  an  order  of  the  court.  It  Is  binding  on 
the  plaintiff  in  making  out  Ills  cause  of  ac- 
tion. The  order  for  compulsory  amendment 
does  not  violate  sections  1428  and  1450,  Oen. 
Stats.,  relative  to  the  contents  and  form  ot 
pleadings. 

[3]  It  appears  from  tbe  transcript,  and  tbe 
plaintiff  by  counsel  asserts,  that  the  paper 
filed  pursuant  to  the  order  for  c(Hnpnlsoi7 
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amendment  was  intended  as  an  amendment 
to  the  declaration  under  the  order  made,  and 
the  amendment  is  apparently  a  substantial 
compliance  with  the  order.  There  is,  there- 
fore, nothing  In  the  transcript  to  sustain  the 
order  made  **tbat  this  cause  stand  abated 
until  such  time  as  the  plaintUX  shall  amend 
his  declaration  in  compliance  with  the  order 
of  the  court."  The  amendment  as  filed  is  not 
a  plain  disregard  of  the  order,  but  apparently 
it  Is  at  least  a  substantial  compliance  with 
the  order,  in  that  the  plaint!  ff,  a  minor, 
whose  age  is  not  stated,  may  not  know  the 
exact  point  at  which  he  was  ejected  "on  Main 
street,  •  •  •  south  of  Hogan's  creek," 
and  the  statement  as  to  the  place  of  eject- 
ment may  be  sufficient  to  avoid  embarrass- 
meat  in  the  fair  trial  of  the  action. 

As  the  paper  intended  to  be  an  amendment 
of  the  declaration,  made  by  virtue  of  an  or- 
der for  compulsory  amendment,  was  improp- 
erly stricken,  the  Judgment  dismissing  the  ac- 
tion, because  the  plaintiff  "failed  to  amend 
bis  declaration  as  required,"  was  erroneous, 
and  is  hereby  reversed,  and  the  cause  re- 
manded for  appropriate  proceedinga 

It  is  80  ordered. 

TAYLOB,  C.  J.,  and  SHACKLEFOBD, 
COCKREIiL,  and  ELLIS,  JJ.,  concur. 

era  Pla.  4S) 

J.  S.  BETTS  CO.  V.  SOUTH  GEORGIA 

BY.  CO. 

(Supreme    Court   of  Florida.     Jan.   27.   1915. 

ReheariDg  Denied  March  SO,  1916.) 

(Sytlabui  ly  the  Court.) 

1.  Injunction  ®=»163— Mandatokt  Injunc- 
tion— Dissolution — Grounds. 

A  mandatnry  injunction,  enjoining  the  re- 
fnsal  to  carry  out  a  contract,  is  properly  dis- 
Bolved  upon  a  showing  that  the  complainant 
repeatedly  violated  many  essential  provisions  of 
that  contract. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  {|  357-371 ;    Dec  Dig.  <&=>163.) 

2.  Equitt  «=»48  —  Bbkach  or  Contbact  — 
Equitabu  Rkuki<— Existence  of  Lxqal 
Remedy. 

Where  the  legal  remedies  for  a  breach  of  a 
contract  are  ample,  the  basis  for  equitable  re- 
lief should  be  otherwise  shown. 

[Ed.  Note.— For  other  cases,  see  Equity.  Cent. 
Dig.  a  156,  158;    Dec.  Dig.  <8=»48.) 

Appeal  from  Circuit  Court,  Taylor  Coun- 
ty;   M.  F.  Home,  Judge. 

Suit  by  the  J.  S.  Betts  Company,  a  corpo- 
ration, against  the  South  Georgia  Railway 
Company,  a  corporation.  From  an  order 
dissolving  a  temporary  injunction,  complain- 
ant appeals.    Affirmed. 

Wm.  T.  Hendry,  of  Perry,  for  appellant. 
W.  B.  Davis,  of  Perry,  for  appellee. 

COCKRET^L.  J.  This  is  an  a'ppeal  from 
an  order  dissolving  a  temporary  injunction, 
granted  without  notice,  enjoining  the  rail- 
road company   from   refusing  or  preventing 


the  Betts  Company  operating  its  log  train 
upon  the  tracks  of  the  railroad  company,  un- 
der the  terms  of  a  contract  theretofore  en- 
tered into  between  the  two  companies. 

[1]  We  are  of  the  opinion  that  the  only 
error  committed  by  the  circuit  court  was  in 
issuing  the  injunction,  and  that  its  dissolu- 
tion was  entirely  proper.  See  Florida  East 
Coast  B.  Co.  V.  Taylor,  56  Fla.  788,  47  South. 
345. 

The  contract  so  sought  to  be  enforced  by 
this  drastic  writ  In  advance  of  a  final  bearing 
la  somewhat  lengthy,  but  its  main  features 
may  be  summarized  in  these  words:  The 
railway  company  and  the  predecessor  of  the 
Betts  Company  agreed,  uiton  a  consideration 
of  $1  mutually  paid  and  of  the  covenants, 
agreements,  and  payments  thereinafter  nam- 
ed, that  the  predecessor  of  the  Betts  Com- 
pany, called  for  convenience  the  lumber  com- 
pany, should  have  the  right  to  run  its  log 
trains  on  certain  portions  of  the  tracks  of 
the  railroad  company.  There  were  numerous 
conditions  and  restrictions  upon  this  right, 
looking  to  proper  compensation  for  the  in- 
jury that  might  be  done  by  the  lumber  com- 
pany to  the  safety  of  the  railroad  company 
as  a  common  carrier  of  passengers  and 
freight,  for  compensation  to  be  paid  periodi- 
cally to  the  railroad  company,  for  the  deliv- 
ery of  the  logs  to  this  company  for  the  long 
haul,  rather  than  to  its  rivals,  and  other  pro- 
visions not  necessary  to  mention.  "It  is  un- 
derstood by  all  parties  of  this  contract  that 
it  shall  remEiin  in  force  as  long  as  complied 
with,  until  all  the  timber  owned  by  the  said 
Greenville  Yellow  Pine  Company,  its  succea- 
sors  and  assigns,  has  been  hauled." 

Upon  the  hearing  before  the  chancellor  for 
dissolution  of  the  injunction,  there  was  con- 
siderable evidence  that  the  Betts  Company 
had  violated  substantially  every  provision 
of  this  contract;  that  it  had  not  made  its  pe- 
riodical payments;  that  it  was  careless  in 
the  operation  of  the  log  trains,  endangering 
the  safety  and  lives  of  the  passenger  service 
of  this  common  carrier;  that  it  carried 
freight  forbidden  by  the  contract;  that  it 
turned  over  the  logs  to  a  rival  carrier;  and 
other  derelictions  were  charged  in  the  an- 
swer filed,  supported  by  affidavits. 

[2]  We  have  difficulty  in  ascertaining  the 
appellant's  theory  as  to  a  basis  for  equity 
Jurisdiction.  It  asserts  here  that  time  was 
not  made  of  the  essence  of  the  contract,  and 
that  therefote  the  railway  company  was  not 
permitted  to  cancel  the  contract,  but  was  re- 
mitted to  an  action  at  law  for  its  breach. 
Merely  noting  that  the  contract  remains  in 
force  only  so  long  as  "complied  with"  until 
the  lumber  be  removed,  it  would  seem  to  us 
that  the  Betts  Company  Is  seeking  a  court 
of  equity  to  avoid  the  legal  offsets  occasioned 
by  its  own  breach  of  the  contract,  and  la 
asking  a  court  of  conscience  to  compel  the 
other  party  to  perform,  despite  its  own  past 
and     future    violations    of    that    contract. 
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Again,  irrespective  ot  the  defensiva  matter 
set  up  in  the  answer,  the  equity  of  the  bill 
is  not  clear.  The  railroad  Is  a  common  car- 
rier, and  must  carry  the  logs  of  the  lumber 
company  for  a  definite  freight  rate  fixed  by 
law.  It  would  seem  that  the  measure  of 
damages  for  an  unauthorized  breach  of  the 
contract,  the  difference  between  the  rate  pre- 
scribed by  law  and  the  cost  of  carrying  the 
logs  under  the  contract,  is  readily  ascertain- 
able, onie  public  at  large  is  not  interested  in 
behalf  of  this  appellant,  as  in  the  case  of 
Taylor  t.  Florida  East  Coast  B.  Co.,  64  Fla. 
635,  45  South.  674, 16  L.  R.  A.  (N.  S.)  307, 127 
Am.  St  Rep.  156,  14  Ann.  Cas.  472.  The  bill 
sets  ont  merely  the  breach  of  a  contract,  tor 
which  the  legal  remedy  is  ample. 

The  order  dlssolring  the  injunction  Is  af- 
flrmed. 

TAYLOR,    O.    J.,    and    SHACKLEFORD, 
WHITFIELD,  and  ELLIS,  JJ.,  concur. 


(69  Fla.  104,  12t) 

AMERICAN  SECURITIES  CO.  t.  GOLDS- 
BERRY. 

(Supreme  Court  of  Florida.     Feb.  S,  191S. 

On  Application  for  Rehearing, 

Feb.  23,.  1915.) 

(BtUaiu*  hy  the  Court.) 

1.  MOBTOAGES  €=3393  —  FOBECLOSDRK  —  DB- 
FEN8E— AGBEEUENT  EXTENDING  TlUE. 

An  agreement  between  a  mortgagee  and 
mortgagor  for  an  extension  of  the  time  for  the 
payment  of  the  indebtedness  secured  by  the 
mortgage,  based  on  a  Talid  consideration,  is  a 
good  defense  in  a  suit  to  enforce  the  mortgage 
lien  before  the  expiration  of  the  extended  time 
against  a  purchaser  of  the  mortgaged  property 
who  has  assumed  the  mortgage  debt 

[Ed.  Note. — For  other  cases,   see  Mortgages, 
Cent  Dig.  g  1159;  Dec.  Dig.  <S=9393.] 

2.  EQvrrr  $s>34&— Mattbbs  in  Ayoidancx— 

BCBDEN    OF  PbOOP. 

Matters  set  up  in  an  answer  hj  way  of 
avoidance,  but  which  are  not  responsive  to  the 
bill,  must  pe  proved  by  the  defendant;  the 
burden  being  upon  him  to  establish  such  mat- 
ters by  a  preponderance  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  725.  726:  Dec.  Dig.  <S=»346.] 

S.  Eqititt  «=»373  —  Pleadino  —  Answeb  — 

Requisites. 

The  rule  making  an  answer  evidence  in  fa- 
vor of  the  defendant  where  the  case  is  heard 
on  bill,  answer,  and  replication,  requires  that 
the  answer  should  be  responsive,  direct,  positive, 
and  unequivocal. 

[Ed.  Note.— For  other  eases,  see  Equity,  Cent 
Dig.  g§  711-713 ;    Dec.  Dig.  «=>373.] 

4.  Mobtoaoes  «:=>2S9—Foreci.obub»— Rights 

OF    PUBCHASEB— SbFABATB   SaLB. 

One  who  purchases  a  part  of  the  mortgaged 
premises  and  assumes  the  payment  of  the  en- 
tire mortgage  debt  has  no  equitable  right  to 
demand  that  the  mortgaged  premises  be  segre- 
gated and  sold  separately. 

[Ed.   Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  789;  Dec.  Dig.  <8=»289.] 

5.  Moktoages  €s=>479— Fobeclosube— Deteb- 

MINATION    OF    EXPENSES — ReFEBEMCE. 

In  a  proceeding  to  enforce  a  mortgage  lien, 
where  the  mortgage  provides  for  the  payment  to 


the  mortgagee  of  attorneys'  fees  and  expenses 

incurred  in  enforcing  the  payment  of  the  mort- 
gage debt  a  master  may  be  appointed  to  as- 
certain what  expenses  have  been  incurred  and 
what  is  a  reasonable  attorney's  fee  in  the  case, 
and  report  such  finding  to  the  court  although 
the  time  prescribed  by  the  rule  for  taking  tes- 
timony has  expired. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  {{  1395-1398;  Dec.  Dig.  «53479.1 

6.  Intebebt  4s»38  —  Ratb  —  MoKraAam  — 
Decbsb, 

In  adjudicating  the  amount  due  on  a  mort- 
gage debt  for  interest  the  rule  is  the  debt  bears 
interest  at  the  contract  rate  to  the  date  of  the 
final  decree,  after  which  date  the  total  amount 
found  by  the  decree  to  be  due  for  prindpal, 
interest  attorneys'  fees,  and  expenses  bof* 
interest  at  the  rate  prescribed  by  the  statute^ 
[E^  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  fi  79-82;  Dec.  Dig.  9=>38.] 

7.  Judgment  «=>626— Constbitction— Rjdxb- 

KNCB  TO  Pl,BAniNa& 

Reference  may  be  made  to  the  pleadings 
and  orders  in  a  cause  to  explain  any  funbiguity 
in  the  final  decree,  and  for  the  purpose  of  con- 
struing its  language. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  |  969;  Dec  Dig.  «=9526.] 

On  Application  for  Rehearing. 

8.  MOBTGAGKS  «=>125  —  DEBT  SECUBKD  —  EX- 
PENSES—ABSTBACT  or  Title. 

Expense  incurred  in  obtaining  an  abstract 
of  the  title  to  mortgaged  property  from  the  date 
of  the  mortgage  to  the  beginning  of  a  foreclo- 
sure proceeding  to  enforce  the  lien  of  the  mort- 
gage is  a  proper  item  of  expense  to  be  allowed 
the  mortgagee  or  bis  assigns  in  such  proceeding 
where  the  mortgage  provides  for  the  payment  ca 
attorney's  fees  and  all  expenses  the  mortgagee 
may  reasonably  incur  or  pay  because  of  the 
failure  of  the  mortgagor  or  bis  assigns  to  com- 
ply with  the  agreements  and  covenants  contain- 
ed in  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §i  211  V&,  244.  245;  Dec  Dig.  «=> 
125.] 

9.  Affeal  and  Ebbob  «=»901— Pbbsbntaiioii 
OB  Ebbob— Pbesdmption. 

In  appellate  proceedings  the  burden  is  upon 
the  appeUant  to  make  the  error  apparent;  the 
presumption  being  in  favor  of  the  chancellor's 
decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  1771,  3670;  Dec  Dig.  «=» 
901.] 

Appeal  from  Circuit  Court,  Duval  Connty; 
D.  A.  Simmons,  Judge. 

Bill  by  Samuel  S.  Ooldsberry  against  the 
American  Securities  Company,  a  oorporation, 
and  others.  From  decrees  for  complainant, 
the  defendant  named  appeals.  Affirmed,  and 
rehearing  denied. 

Samuel  S.  Goldsberry  filed  his  bill  to  fore- 
close a  mortgage  In  the  circuit  court  for 
Duval  county  against  Charles  D.  Hills  and 
Etta  F.  Mills,  his  wife,  and  the  American 
Securities  Company,  a  corporation  organized 
under  the  laws  of  Florida.  The  bill  alleges 
that  on  or  about  the  19th  day  of  March,  A. 
D.  1910,  the  defendant  Charles  D.  Mills 
made  and  delivered  to  the  complainant  his 
promissory  note  whereby  be  agreed  to  pay  to 
the  complainant  $12,500,  with  interest  at 
the  rate  of  7  per  cent  per  annum  from  date 
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until  paid,  Interest  payable  semlannnally  ac- 
cording to  the  tenor  of  six  Interest  coupon 
notes  of  $437.50  attacbed  thereto;  a  copy  of 
the  note  being  attached  to  the  bill  as  Exhibit 
A,  and  made  a  part  thereof;  that  on  the  4th 
day  of  May,  1910,  the  defendant  Charles  D. 
Mills  paid  on  the  note  $4,500,  thereby  reduc- 
ing the  principal  sum  of  said  note  to  $8,000. 
In  paragraph  2  of  the  bill  it  Is  alleged  that 
to  secure  the  payment  of  the  note,  with  in- 
terest, the  said  Charles  D.  MiUs  and  his 
wife  executed  and  delivered  to  the  complain- 
ant a  certain  mortgage  upon  certain  lots  in 
the  city  of  Jacksonville;  that  In  and  by  the 
mortgage  Charles  D.  Mills  covenanted  and 
agreed  to  pay  the  said  promissory  note,  with 
Interest  thereon  when  due  as  provided  tn 
the  note  and  the  coup<ni8  thereto  attached, 
and  that  the  mortgage  further  provided  that 
the  said  Mills  should  pay  all  the  costs  and 
expenses,  including  reasonable  attorney's 
tees,  incurred  by  the  complainant  in  the  col- 
lection and  enforcement  of  the  mortgage; 
the  original  mortgage  being  attached  to  the 
bill  and  marked  Exhibit  6,  and  made  a 
part  thereof.  In  paragraph  3  it  is  alleged 
that  the  complainant,  by  an  Instrument  dated 
May  2,  1910,  released  from  the  lien  of  the 
mortgage  the  east  100  feet  of  fractional 
block  114,  Springfield,  being  situated  near 
the  corner  of  Main  and  Tenth  streets,  and 
fronting  53  feet  on  Main  street  and  100  feet 
on.  Tenth  street,  but  that  the  mortgage  re- 
mains In  full  force  and  eCTect  as  to  the. re- 
maining property  described  therein. 

The  fourth  paragraph  alleges  that  the  in- 
debtedness evidenced  by  the  promissory  note 
set  forth  in  paragraph  1,  after  the  credit  of 
$4,500  has  been  made  thereon,  became  due 
and  payable  on  the  19th  day  of  March,  A. 
D.  1913,  and  that  the  same  was  not  paid  at 
maturity,  and  has  not  been  paid  since,  but 
remains  as  to  the  $8,000  of  the  principal  of 
said  note,  due  and  payable;  that  the  inter- 
est Is  also  due  from  the  19th  day  of  March, 
1913,  on  said  sum;  that  the  said  several 
sums  of  money  have  not  been  paid.  The 
bill  then  continues  as  follows: 

"(6)  And  your  orator  alleges  further  that  he 
is  informed  and  believes,  and  from  such  infor- 
mation and  belief  allef^es  that  the  defendant 
the  American  Securities  Company  baa  entered 
into  a  contract  of  purchase  of  the  property  de- 
scribed above  from  the  defendants  Charles  D. 
Mills  and  Etta  F.  Mills,  and  have  been  let  into 
possession  of  said  premises  by  the  said  Cliarles 
D.  Mills  under  the  said  contract,  and  claims 
some  interest  in  the  said  premises,  and  your 
orator  is  informed  and  believes,  and  upon  such 
information  and  belief  alleges,  that  in  the  said 
contract  of  purchase  from  the  said  Charles  D. 
Mills  and  wife  the  defendant  the  American  Se- 
curities Company  covenanted  and  agreed  to  as- 
same  and  pay  the  note  and  mortgage  hereinbe- 
fore referred  to  to  your  orator,  and  that  the 
said  defendant  the  American  Securities  Compa- 
ny has  accepted  whatever  rights  they  have  in 
antf  *o  the  property  aforesaid,  subject  to  the 
prim  claim  of  your  orator  under  and  by  virtue 
of  the  mortgage  aforesaid. 

"Therefore,  the  premises  considered,  your  ora- 
tor prays  that  an  account  may  be  had  and  taken 
by  and  nnder  the  direction  of  this  honorable 


court  to  ascertain  the  amount  due  yonr  orator 
on  account  of  said  note  and  mortgage  and  for 
attorney's  fees,  and  that  a  decree  may  be  made 
and  entered  requiring  the  aforesaid  defendants 
to  pay  the  amount  found  to  be  due,  or,  in  de- 
fault thereof,  that  the  said  mortgaged  premises 
be  sold  by  a  master  of  this  court,  at  public  sale, 
in  accordance  with  law,  and  further  decreeing 
that  after  said  sale  a  master's  deed  be  made  and 
executed  to  the  purchaser  at  said  sale,  and 
that  all  defendants  and  all  parties  claiming  by, 
through,  or  under  them  shall  be  forever  barred 
and  foreclosed  of  all  right,  title,  interest,  and 
right  of  redemption  in  and  to  the  aforesaid 
mortgaged  premises." 

Then  follows  prayer  for  subpoena  and  gen- 
eral relief. 

Decree  pro  confesso  was  entered  against 
O.  D.  Mills  and  Etta  F.  MiUa,  his  wife.  On 
the  1st  day  of  September,  1913,  the  defendant 
American  Securities  Company  filed  its  an- 
swer, which,  omitting  the  venue  and  title,  is 
as  follows: 

"This  defendant,  now  and  at  all  times  here- 
after, saving  and  reserving  unto  itself  all  bene- 
fit and  advantage  of  exception  which  can  or 
may  be  had  or  taken  to  the  many  errors,  uncer- 
tainties, and  other  imperfections  in  the  said  bill 
contained,  for  answer  thereunto,  or  to  so  much 
and  such  parts  thereof  as  this  defendant  is  ad- 
vised it  is  or  are  material  or  necessary  for  it 
to  make  answer  unto,  answering,  says: 

"(1)  It  admits  the  allegations  of  the  first,  sec- 
ond, and  third  paragraphs  of  said  bill. 

"(2)  It  also  admfto  that  it  is  the  equitable 
owner  in  fee  of  said  lands  described  in  the  bill 
as  east  half  of  fractional  block  113,  Springfield, 
and  lots  5,  6,  and  7  in  block  2,  Warren;  that 
it  is  in  possession  thereof  under  a  contract  ot 
purchase  between  Charles  D.  Mills,  of  the  first 
part,  and  J.  A.  HoUoman  and  D.  H.  McMillan, 
of  the  second  part,  assigned  to  it  by  said  HoUo- 
man and  McMillan;  that  it  assumed,  as  did  its 
assignors,  to  pay  the  said  mortgage  indebtedness 
sought  to  be  collected  through  said  bUL  And 
yonr  orator  further  says,  upon  information  and 
belief,  that  at  the  time  of  making  said  contract 
of  purchase  aforesaid  between  said  Mills,  the 
mortgagor  in  said  mortgage,  and  the  assignors 
of  this  defendant,  to  wit,  February  12,  1913, 
prior  to  the  maturity  of  said  note,  the  mortga- 
gee, Samuel  S.  Goldsberry,  agreed  with  the 
mortgagor  to  extend  the  time  of  payment  of 
said  note  for  one  year,  and  which  said  promise 
was  communicated  to  said  HoUoman  and  Mc- 
Millan by  said  mortgagor,  Charles  D.  Mills, 
and,  relying  thereon,  said  HoUoman  and  Mc- 
Millan assumed  the  payment  of  said  note  and 
mortgage,  and  in  turn  said  promise  and  agree- 
ment was  communicated  to  this  defendant,  and, 
relying  thereon,  it  assumed  the  payment  of  said 
note  and  mortgage;  wherefore,  and  by  reason 
whereof,  this  defendant  says  the  said  note  and 
the  indebtedness  evidenced  thereby  is  not  due 
and  payable. 

"And  this  defendant,  further  answering,  de- 
nies that  the  complainant  is'  entitled  to  the  re- 
Uef,  or  any  part  thereof,  in  said  bill  of  com- 
plaint demanded,  and  prays  to  be  dismissed 
with  its  reasonable  costs  and  charges  in  this  be- 
half most  wrongfuUy  sustained." 

The  answer  was  under  the  seal  of  the  cor- 
poration and  sworn  to  by  its  president. 

On  the  21st  day  of  October,  1013,  the  com- 
plainant, Goldsberry,  filed  his  general  repli- 
cation to  the  answer  of  the  American  Securi- 
ties Company,  and  on  the  22d  day  of  Janu- 
ary, 1914,  the  complainant  filed  his  prsedpe 
setting  down  the  cause  for  hearing  on  UU, 
answer,  and  replication. 

On  the  19th  day  of  February,  1914,  the 
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court  made  and  entered  a  decree  as  follows, 
omitting  venue  and  title: 

"This  cause  coming  on  to  be  heard  upon  the 
bill,  the  answer  of  the  American  Securities 
Company,  and  the  complainant's  replication 
thereto,  and  the  pro  confesso  against  the  de- 
fendants Charles  D.  Mills  and  £}tu  F.  Mills, 
and  the  same  having  been  argued  by  counsel: 

"It  is  ordered,  adjudged,  and  decreed  that  the 
equities  of  the  cause  are  with  the  complainant, 
and  that  the  complainant  is  entitled  to  a  decree 
foreclosing  the  mortgage  set  forth  in  the  bill  of 
complaint,  and  is  entiUed  to  have  this  cause  re- 
ferred to  a  n>ecial  master,  to  take  and  state  the 
account  of  the  moneys  due  to  the  complainant, 
and  in  pursuance  of  the  said  right  it  is  ordered, 
adjudged,  and  decreed  that  Carl  Noble  be,  and 
he  is  hereby,  appointed  special  master  in  the 
above-entitled  cause,  with  directions  to  take  and 
state  an  account  of  all  moneys  due  the  com- 
plainant on  the  note  and  mortgage  set  forth  in 
the  bill  of  complaint,  together  with  a  reasonable 
attorney's  fee  to  be  allowed  complainant's  so- 
licitors for  their  services  in  this  cause,  and  to 
ascertain  whether  or  not  there  are  any  other 
or  farther  sums  due  the  complainant  for  or  on 
account  of  any  of  the  terms  or  conditions  con- 
tained in  the  mortgage  set  forth  in  the  bill  of 
complaint;  said  master  to  report  his  findings  to 
this  court  with  all  convenient  speed. 

"Done  and  ordered  this  19th  day  of  February, 
A.  D.  1914. 

"Daniel  A.  Simmons,  Judge." 

On  tbe  24th  day  of  February,  1914,  the 
special  master  filed  his  report,  In  which  he 
stated  that,  pursuant  to  notice,  a  hearing 
was  held  in  Us  office  in  Jacksonville  on  the 
23d  day  of  February,  1914,  for  the  purpose 
of  taking  such  evidence  as  might  be  Intro- 
duced by  the  respectlTe  parties;  that  both 
parties  were  represented  by  counsel;  and 
that  after  receiving  In  evidence  the  promis- 
sory note  signed  by  C.  D.  Mills  and  a  re- 
ceipted bill  for  an  abstract,  and  hearing  the 
testimony  of  two  witnesses  as  to  a  reason- 
able attorney's  fee,  all  of  which  being  fully 
set  out  In  the  report,  his  findings  were  as  fol- 
lows: 

"Findings. 

"Tour  master  would  further  specially  report 
that  under  and  by  virtue  of  said  decree  he  is  re- 
quired to  take  an  account  of  moneys  due  to  tbe 
complainant  on  the  note  and  mortgage  set  forth 
in  the  bill  of  complaint.  Your  master  finds  the 
accounting  to  be  as  follows: 

On  account  of  principal $8,000.00 

Interest    for   eleven    months   and 
four  days 619.55 

Solicitors'  fees 800.00 

Amount  paid  by  complainant  for 
abstract    8.60 

Interest  on  same .25 

Total  $9,32&40 

"Respectfully  submitted. 

"Carl  Noble,  Special  Master." 

To  the  report  was  attached  the  receipted 
bill  for  the  abstract  and  the  promissory  note 
of  C.  D.  Mlila 

On  the  14th  day  of  March,  1914,  the  de- 
fendant filed  Its  exceptions  to  the  master's 
report.  In  the  following  words,  omitting  the 
Tenue,  title,  and  formal  parts: 

'1.  The  defendant  objects  and  excepts  to  the 
introduction  in  evidence  (page  2  of  the  report) 
of  receipted  bill  for  an  abstract  of  the  Peninsu- 
lar Title  Company  for  $8.60,  and  also  moves 


to  strike  the  same  from  the  record,  upon  the 
following  grounds: 

"(a)  The  same  Is  immaterial  and  irrelevant, 
and  is  not  authorized  by  the  mortgage  averred 
in  the  bill  of  complaint  to  l>e  due. 

"(b)  The  time  for  taking  testimony  had  ex- 
pired in  this  cause  on.  to  wit.  January  21,  1914; 
and  the  cause  had  been  set  down  by  complain- 
ant for  hearing  on  bill  of  complaint,  answer 
and  replication  on  January  22,  1914,  and  heard 
by  the  court  on  final  hearmg  m  thas  set  down 
on  February  18,  1914. 

"(c)  That  the  decree  appointinf  the  vedal 
master,  dated  February  19,  1914,  does  not  and 
did  not  authorize  the  special  master  to  take  or 
receive  any  testimony. 

"(2)  The  defendant  objects,  and  excepts  to  the 
testimony  of  L.  W.  Baldwin,  as  to  reasonable 
attomera  fees  in  this  cause,  and  also  moves  to 
strike  the  same  from  the  record,  upon  tbe  same 
grounds  set  forth  in  the  first  exception  herein. 

"(3)  The  defendant  objects,  and  excepts  to  the 
testimony  of  A.  H.  King,  as  to  reasonable  at- 
torney's fees  in  this  cause,  and  also  mores  to 
strike  the  same  from  the  record,  upon  the  sama 
grounds  set  forth  in  the  first  exception  herein. 

"(4)  The  defendant  objects,  and  excepts  to 
each  and  every  the  following  items  In  the  find- 
ings of  the  special  master  in  stating  the  aecoont 
in  this  cause,  to  wit : 

SoUcitors'    fees ^800.00 

Amount    paid    by    complainant    for 

abstract 8.60 

Interest  on  same....... J2S 

$80&85 

—and  moves  to  exclude  and  strike  tbe  same 
from  the  statement  of  said  account,  npon  the 
same  grounds  set  forth  in  the  first  exception 
herein?' 

On  the  8d  day  of  April,  1914,  the  court 
made  and  entered  Its  decree  overruling  the 
exceptions  filed  by  the  defendant  to  the  re- 
port of  the  special  master,  adjudicating  the 
amount  due  and  owing  to  the  complainant — 
"on  account  of  the  note  and  mortgage  sued  on, 
for  principal  and  interest  up  to  the  24th  day 
of  February,  1914,  the  sum  of  eight  thousand 
five  hundr^  and  nineteen  and  "/i»o  dollars 
($8,519.55),  and  the  further  sum  of  eight  and 
^'/loo  dollars  ($8.85),  expense  incurred  by  the 
complainant  for  tbe  purchase  of  abstract  of  ti- 
tle, with  interest  on  the  same  from  the  time  ot 
its  payment,  and  the  further  sum  of  eight  hun- 
dred dollars  ($800.00)  for  the  services  of  com- 
plainant's solicitors  in  this  suit 

"And  it  is  further  ordered,  adjudged,  and  de- 
creed that,  unless  the  defendants  do  forthwith 
pay  to  the  complainant  the  said  sum  of  eight 
thousand  five  hundred  and  nineteen  and  **/im 
dollars  ($8,519.55),  and  the  further  sum  of 
eight  and  ■'/loo  dollars  ($8.85)  hereinbefon 
referred  to,  together  with  interest  thereon  at  the 
rate  of  8  per  cent,  per  annum  from  the  24th 
day  of  February,  1914,  and  the  further  sum  of 
eight  hundred  dollars  ($800.00)  for  the  services 
of  the  solicitors  for  the  complainant,  the  mort- 
gaged premises  described  in  the  bUl  of  com- 
plaint—to wit,  the  east  half  of  fractional  block 
one  hundred  and  thirteen  (113),  Springfield, 
and  lots  five  (5),  six  (6),  and  seven  (7)  in  block 
two  (2)  of  Warren,  all  of  which  is  situated  at 
tbe  northwest-  comer  of  Tenth  and  Hubbard 
streets,  in  the  city  of  Jacksonville,  and  measure 
ing  two  hundred  and  nine  (209)_feet  on  Tenth 
street  by  four  hundred  feet  on  Hubbard  street, 
and  also  lot  twenty-four  (24)  in  block  eighteen 
(18),  Campbell's  addition  to  Jacksonville,  and 
being  at  the  northwest  comer  of  Ar^le  and 
Van  Buren  streets,  in  the  said  city  of  Jackson- 
ville, county  of  Duval,  and  state  of  Florida- 
be  sold  by  a  master  of  this  court  at  pubUesala 
before  the  door  of  the  court  house  of  Duval 
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county,  Fla.,  on  a  legal  sales  day,  during  the 
legal  hours  of  sale,  and  that  said  master,  prior 
to  said  sale,  give  notice  of  the  same  by  pabli- 
cation  in  a  newspaper  published  in  Duval  coun- 
ty, Fla.,  for  four  consecutive  weeks  prior  to 
■aid  sale,  giving  tiie  time  and  place  of  sale  and 
a  description  of  said  mortgaged  premises,  and 
that  after  said  sale  said  special  master  shall 
execute  and  deliver  to  the  purchaser  at  said  sale 
a  good  and  sufficient  deed  for  said  mortgaged 
premises. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  after  said  sale  the  said  defendants,  Charles 
D.  Mills,  Etta  F.  Mills,  and  the  American  Se- 
curities Company,  a  corporation,  and  all  per- 
sons claiming  by,  through,  or  under  them  since 
the  commencement  of  this  suit,  shall  be  forever 
barred  and  foreclosed  of  all  right,  title,  claim, 
interest,  or  right  of  redemption  in  and  to  the 
said  mortgaged  premises. 

"It  is  further  ordered,  adjudged,  and  decreed 
that  after  said  sale  the  said  special  master  shall 
distribute  the  proceeds  arising  therefrom  aa 
follows." 

Then  follow  the  dlrectlona  as  to  the  dis- 
bursement of  the  proceeds. 

From  these  decrees  the  defendant  Ameri- 
can Securities  Company  entered  its  appeal 
on  the  30th  day  of  April,  1914. 

Gibbons,  Bilazwell,  McGarry  &  Daniel,  of 
Jacksonville,  for  appellant  Aztell  &  Rine- 
hart,  of  JacksoaTllle,  for  appellee. 

ELLIS,  J:  (after  stating  the  facts  as  above). 
Under  the  first  assignment  the  appellant  con- 
tends that  the  averments  in  the  answer  in  re- 
spect to  the  alleged  agreement  of  the  com- 
plainant, Samuel  S.  Goldsberry,  with  the 
mortgagor  to  extend  the  time  of  payment 
of  the  note  for  one  year  should  have  been 
accepted  by  the  chancellor  as  true,  and  the 
bill  dismissed.  The  answer  does  not  deny 
the  execntlon  of  the  note  by  Charles  D.  Mills, 
the  delivery  of  It  to  the  complainant,  the  ex- 
ecution and  delivery  of  the  mortgage  by  Mills 
and  wife  to  the  complainant  to  secure  the 
payment  of  the  note,  nor  the  assumption  by 
the  American  Securities  Company  'of  the 
mortgage  Indebtedness  described  in  the  bill, 
bnt  avers,  npon  information  and  belief,  that 
at  the  time  of  making  the  contract  of  pur- 
chase for  a  part  of  the  mortgaged  premises, 
"between  the  said  Mills,  the  mortgagor  in 
said  mortgage,  and  the  assignors  of  this  de- 
fendant, to  wit,  February  12,  1913,  prior  to 
the  maturity  of  said  note,  the  mortgagee, 
Samuel  S.  Goldsberry,  agreed  with  the  mort- 
gagor to  extend  the  time  of  payment  of  said 
note  for  one  year,  and  which  said  promise 
was  communicated  to  said  Holloman  and  Mc- 
Millan by  said  mortgagor,  Charles  D.  Mills, 
and,  relying  thereon,  said  Holloman  and  Mc- 
Millan assumed  the  payment  of  said  note 
and  mortgage,  and  in  turn  said  promise 
and  agreement  was  communloated  to  this  de- 
fendant, and,  relying  thereon,  it  assumed  the 
payment  of  said  note  and  mortgage."  It  is 
perfectly  clear  that  the  principal  fact  in  the 
quoted  part  of  the  answer  is  the  alleged 
agreement  between  Goldsberry,  the  mortga- 
gee, and  Mills,  the  mortgagor  and  maker 
of  the  note,  whereby  Goldsberry  agreed  to 
07SO.-65 


extend  the  time  of  payment  of  said  note  for 
one  year.  If  the  agreement  was  not  made, 
it  woifld  be  of  no  importance  that  Mills 
made  such  representation  to  Holloman 
and  McMillan,  and  that  such  representa- 
tion was  made  to  the  American  Security 
Company.  The  answer  does  not  allege  that 
Goldsberry  told  Holloman  and  McMillan  or 
the  American  Securities  Company  that  he 
had  made  such  agreement  with  Mills,  al- 
though Goldsberry  is  the  man  against  whom 
the  agreement  is  Invoked. 

[T]  There  is  no  doubt  that  an  agree- 
ment between  the  complainant  Goldsber- 
ry and  the  defendant  MiUs  for  an  exten- 
sion of  the  time  for  the  payment  of  the 
indebtedness  based  upon  a  good  consid- 
eration would  be  valid  and  a  good  defense. 
But  such  an  allegation  would  be  an  affirma- 
tive one  of  new  matter,  and  not  resqponsive  to 
the  bUl,  and  the  burden  would  have  rested 
upon  the  defendant  to  establish  It  by  a  pre- 
ponderance of  the  testimony.  Pinney  v.  Fin- 
ney, 46  Fla.  659,  35  South.  96 ;  Tyler  v.  Toph, 
51  Fla.  697,  40  South.  624;  Parsons  v.  Ram- 
sey, 53  Fla.  1055,  43  South.  603 ;  Griffith  v 
Henderson,  66  Fla.  625,  46  South.  1003. 

[2]  If  the  complainant  had  told  Holloman 
and  McMillan  or  the  American  Securities 
Company  at  the  time  the  indebtedness  was 
assumed  that  there  was  such  an  agreement 
between  Goldsberry  and  Mills,  that  would 
have  been  a  good  defense  upon  the  principle 
of  estoppel.  Such  an  allegation  would  have 
been  responsive  to  the  bill,  wonld  have  set 
up  matter  which  dis'charged  the  defendant, 
and  would  have  shown  that  the  matter  charg- 
ing him  and  discharging  him  grew  out  of  the 
same  transaction,  and  would  have  been  evi- 
dence in  favor  of  the  defendant.  Maxwell 
V.  Jacksonville  Loan  &  Imp.  Co.,  45  Fla.  425, 
34  South.  255.  But  the  rule  making  an  an- 
swer evidence  in  favor  of  the  defendant 
where  a  case  Is  heard  on  bill,  answer,  and 
replication,  requires  that  it  should  not  only 
be  responsive,  but  direct,  positive,  and  un- 
equivocal. Southern  Lumber  &  Supply  Co. 
V.  Verdler,  61  Fla.  670,  40  South.  676 ;  Kel- 
logg V.  Singer  Mf  g  Co.,  36  Fla.  99,  17  South. 
68.  The  averments  of  the  answer  in  this  re- 
gard were  neither  direct,  positive,  nor  nn- 
equlvocaL  The  averments  are  that  Miils  told 
Holloman  and  McMillan  of  such  an  agree- 
ment, and  that  "in  torn  said  promise  and 
agreement  was  communicated  to  this  defend-- 
ant,"  eta  By  whom  it  was  communicated  to 
defendant  the  answer  does  not  state.  It  Is 
not  i)ermisslble  to  infer  that  it  was  communi- 
cated to  it  by  Goldsberry.  The  averment  that 
Mills  told  Holloman  and  McMillan  of  the 
agreement  is  Immaterial,  and  not  responsive 
to  the  bilL  Goldsberry  was  not  bound  by 
any  statement  made  to  Holloman  and  McMil- 
lan or  the  American  Securities  Company  by 
Mills,  in  the  absence  of  any  showing  in  the 
answer  that  Mills  acted  with  authority  from 
Goldsberry. 
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[3]  The  cause  was  beard  on  bill,  answer, 
and  replication;  the  allegations  of  the  bill 
necessary  to  entitle  the  complainant  to  re- 
lief were  admitted  by  the  answer.  The  aver- 
ment of  the  answer  as  to  the  alleged  agree- 
ment between  Goldsberry  and  Mills  concern- 
ing an  extension  of  time  for  the  payment  of 
the  indebtedness  evidenced  by  the  note,  not 
being  responsive  to  the  bill,  and  being  an  af- 
firmative allegation  of  new  matter  set  up  by 
way  of  defense  upon  information  and  belief, 
was  not  evidence  for  the  defendant,  and  the 
chancellor  rightfully  declined  to  accept  it  as 
true.  Neither  was  the  averment  in  the  an- 
swer as  to  the  communication  of  such  an  al- 
leged agreement  to  HoUoman  and  McMillan 
by  Mills,  or  the  communication  of  such  in- 
formation to  the  defendant,  evidence  for  the 
defendant  Simpson  v.  Barnard,  6  Fla.  528 ; 
1  Ency.  PI.  &  Pr.  920. 

[4]  Under  the  second  subdivision  of  the 
first  assigmnent  of  error,  the  appellant  urges 
that.  Inasmuch  as  the  bill  alleges  that  the 
American  Securities  Company  had  entered 
Into  a  contract  of  purchase  of  the  property 
described  in  the  bill  from  Charles  D.  Mills 
and  his  wife,  and  had  been  let  into  possession 
of  the  premises  and  claims  some  Interest  in 
the  premises,  and  had  assumed  to  pay  the 
note  and  mortgage,  and  that  the  answer  set 
up  a  contract  of  purchase  of  a  part  of  the 
premises  from  Mills,  and  an  assignment  of 
the  contract  to  the  American  Securities  Com- 
pany, and  an  assumption  of  the  indebtedness 
by  the  company,  that  the  complainant  should 
have  subpiltted  evidence  as  to  the  contract 
alleged  in  the  bill,  and  that  without  such  evi- 
dence the  decree  was  erroneous  In  view  of 
the  averments  in  the  answer. 

We  do  not  agree  with  appellant's  solicitors 
on  this  point.  The  assumption  of  the  indebt- 
edness by  the  appellant  placed  it  in  the  same 
situation  with  reference  to  the  property  pur- 
chased as  the  defendant  Mills  occupied  with 
reference  to  it.  The  lien  of  the  mortgage  ex- 
isted upon  all  of  the  property  without  any 
right  of-  the  appellant  to  Insist  that  the  one 
part  of  the  premises  or  the  other  should  be 
sold  first  The  American  Securities  Company 
assumed  the  Indebtedness,  the  debt  thereupon 
became  its  debt  bo  tar  as  the  mortgagor 
Mills  was  concerned,  and  It  was  the  failure 
of  the  American  Securities  Company  to  pay 
It  when  It  became  due  that  brought  about 
the  foreclosure.  Mills  might  have  complain- 
ed with  some  reason,  but  we  think  that  ap- 
pellant had  no  equity  as  to  this  feature  of 
the  case. 

[S]  Under  the  second  assignment  of  error 
several  questions  are  discussed  by  appellant's 
solicitors  relating  to  the  decree  of  April  3, 
1914.  It  is  urged  that  the  appellant's  excep- 
tions to  the  master's  report  based  upon  the 
allowance  of  $8.60  for  an  abstract  of  the 
property,  and  $800  for  solicitors'  fees,  should 
not  have  been  overruled,  but  that  the  excep- 
tions on  the  contrary  should  have  been  sus- 
tained, and  the  Items  disallowed. 


The  bill  alleges,  and  the  mortgage  wbidi  is 
attached  to  the  bill  and  made  a  part  of  it 
recites,  that  the  mortgagor  should  pay  all 
costs  and  expenses.  Including  reasonable  at- 
torneys' fees,  incurred  by  the  mortgagee  In 
the  collection  and  enforcement  of  the  mort- 
gage. The  decree  of  February  19,  1914,  ad- 
Judged  the  equities  to  be  with  the  complain- 
ant ;  that  he  was  entitled  to  a  foreclosure  of 
the  mortgage,  and  to  have  the  cause  referred 
to  a  special  master  to  take  and  state  an  ac- 
count of  the  moneys  due  to  the  complainant 
A  special  master  was  appointed,  with  direc- 
tions to  take  and  state  an  account  of  aU 
moneys  due  the  complainant  on  the  note  and 
mortgage  set  forth  in  the  bill  of  complaint, 
together  with  a  reasonable  attorney's  fee  to 
be  allowed  complainant's  solicitors  for  their 
services  in  the  cause,  ond  to  ascertain  wheth- 
er there  were  any  other  or  further  sums  dne 
the  complainant  for  or  on  account  of  any  of 
the  terms  or  conditions  in  the  mortgage  set 
forth  in  the  bill  of  complaint  with  directionB 
to  the  master  to  report  his  findings  to  the 
court 

The  master  proceeded  to  ascertain  by  the 
testimony  of  witnesses  what  sum  should  oe 
allowed  as  a  reasonable  attorney's  fee  for 
complainant's  solicitors.  This  was  objected 
to  by  defendant  American  Securities  Com- 
pany on  the  grounds  that  the  testimony  was 
immaterial  and  Irrelevant;  that  the  time 
for  taking  the  testimony  had  passed;  and 
that  the  decree  did  not  authorize  the  master 
to  take  such  testimony.  The  complainant 
offered  a  receipted  bill  for  $8.60  for  an  ab- 
stract of  the  property.  This  was  also  object- 
ed to  by  the  defendant  upon  the  same 
grounds.  The  note  was  received  without  ob- 
jection. 

[6,  7]  These  objections  were  again  urged 
by  the  defendant  upon  exceptions  to  the 
master's  report.  The  master's  report  was 
made  on  the  24th  day  of  February,  1914, 
and  found  the  amount  due  on  the  note  and 
mortgage  to  the  complainant  to  be  $8,000  for 
principal;  $519.56  Interest  for  11  months 
and  4  days;  solicitor's  fee  $800;  amount 
paid  by  complainant  for  abstract  $8.00, 
and  25  cents  Interest  on  the  same — making 
a  total  sum  of  $9,328.40.  The  exceptions  to 
the  report  also  contained  a  motion  to  ex- 
clude and  strike  from  the  statement  of  the 
account  the  amount  found  by  the  master 
for  solicitor's  fees,  the  amount  paid  by  com- 
plainant for  the  abstract  and  the  interest  on 
same;  also  to  strike  from  the  record  the  tes- 
timony as  to  attorneys'  fees. 

These  objections  and  exceptions  were  not 
well  taken.  The  decree  of  February  19, 
1014,  adjudged  that  the  complainant  was 
entitled  to  the  relief  prayed.  It  determined 
the  equities  In  the  cause.  The  matter  of  as- 
certaining the  amount  due  under  the  terms  of 
the  mortgage  was  a  mere  matter  of  detail  to 
be  worked  out  by  a  master  before  a  decree 
could  do  full  and  complete  Justice.    There 
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was  no  objection  offered  to  the  introduction 
of  the  receipt  for  the  amount  paid  for  the 
abstract  upon  the  grounds  of  Incompetency ; 
the  objection  related  only  to  ItB  relevancy  or 
materUllty.  Expense  incurred  in  obtaining 
an  abstract  of  the  title  to  the  property  was 
a  legitimate  item  of  expejise  under  the  terms 
of  the  mortgage,  and  appellant  does  not  show 
that  the  item  allowed  was  Improper.  In 
taking  testimony  as  to  the  reasonableness 
of  an  attorney's  fee  to  be  allowed  complain- 
ant's solicitor,  and  receiving  evidence  as  to 
the  expense  to  which  complainant  had  been 
subjected  by  reason  of  the  failure  of  the 
mortgagor  or  his  assigns  to  comply  with 
the  agreement  and  covenants  in  the  mort- 
gage, the  special  master  complied  with  the 
directions  and  instructions  of  the  court  It 
is  difficult  to  perceive  how  he  could  have 
proceeded  in  any  other  way.  The  amount  of 
the  attorney's  fee,  or  the  amount  of  expense 
to  wliicb  the  mortgagee  had  been  subjected 
because  of  the  failure  of  the  mortgagor  or 
his  assigns  to  perform  the  agreements  on 
their  part  to  be  performed,  were  not  mat- 
ters upon  which  the  equities  of  the  case 
were  determined,  but  mere  matters  of  detail 
to  be  ascertained  by  a  master  and  reported 
to  the  court  in  order  that  a  decree  doing 
fuU  Justice  might  be  made  and  entered. 
Equity  rule  71,  requiring  testimony  to  be 
taken  within  tiuee  months,  relates  to  the 
testimony  to  be  taken  on  the  issues  pre- 
sented by  the  bill  and  answer  and  replica- 
tion which  must  be  determined  to  settle  the 
equities  in  the  cause.  The  master's  duties 
are  clerical,  not  Judicial.  The  evidence  in 
examinations  before  him  is'  required  to  be 
taken  down  in  writing  and  filed  with  his  re- 
port This  is  for  the  purpose  of  enabling 
the  chancellor  to  determine  the  correctness  of 
his  findings. 

It  is  contended  that  the  decree  of  April  S, 
1914,  was  erroneous  in  allowing  Interest 
upon  the  amount  reported  by  the  special 
master  to  be  due,  at  8  per  cent  per  annum, 
from  the  date  of  the  report  Instead  of  at  7, 
per  cent,  the  rate  specified  in  the  note.  The 
amount  of  the  indebtedness  on  the  note  and 
mortgage  found  by  the  special  master  to  be 
'due,  exclusive  of  interest  should  have  con- 
tinued to  bear  interest  at  the  contract  rate 
to  the  date  of  the  final  decree,  which  was 
April  3,  1014;  that  is  to  say,  the  principal 
should  bear  Interest  at  the  contract  rate  to 
the  date  of  the  final  decree,  after  which  the 
total  Indebtedness,  including  principal  and 
Interest,  attorney's  fees  and  expenses  ad- 
Judged  by  the  decree  to  have  been  incurred, 
bears  interest  at  the  rate  prescribed  by  the 
statute. 

The  error  complained  of  consists  in  al- 
lowing Interest  on  the  amount  found  by  the 
master  to  be  due,  at  8  per  cent,  per  annum, 
from  the  date  of  the  report  Instead  of  at  7 
per  cent,  the  contract  rate,  and  the  period 
during  which  the  Interest  was  compounded. 


This  error  amounted  to  approximately  $11 
In  the  complainant's  favor,  in  a  decree  in- 
volving $9,328.  This  error  was  not  called 
to  the  attention  of  the  court  It  was  partly 
corrected  by  the  master  in  his  report  of  the 
sale.  It  does  not  appear  that  the  error 
caused  injury  to  the  appellant  or  handl<»p- 
ped  or  prevented  him  from  paying  or  tender- 
lug  the  amount  actually  due  before  the  sale 
took  place.  It  does  not  appear  to  have  in 
any  way  affected  the  price  the  property 
brought  at  the  sale,  which  was  considerably 
less  than  the  amount  adjudged  to  be  due. 
This  small  error  in  the  calculation  of  interest 
was  one  which  should  have  been,  brought  to 
the  attention  of  the  circuit  court  See  Brev- 
ard Naval  Stores  Co.  v.  Commercial  Bank 
of  Jacksonville,  67  Fla.  281,  64  South.  94a 
If  a  deficiency  decree  is  entered  for  the  com- 
plainant the  correction  may  be  made. 

The  appellant  contends  that  the  decree  is 
erroneous  because  it  does  not  find  fr<Hn 
whom  the  amounts  found  to  be  due  are  due 
to  complainant;  that  the  decree  does  not 
require  the  special  master  to  sell  the  prop- 
erty to  the  highest  bidder;  that  it  does  not 
fix  the  terms  and  conditions  of  the  sale ;  nor 
does  it  require  notice  of  the  terms,  to  be 
given. 

There  is  no  merit  in  any  of  these  objeo 
tions.  While  the  decrees  could  have  been 
prepared  with  more  clearness  thau  they  were, 
we  think  that  the  decrees  of  February  19th 
and  April  3d  show  that  the  defendants  are 
required  to  pay  the  amount  found  to  be  due 
on  the  note  and  mortgage  for  principal,  in- 
terest attorney's  fees,  and  expenses;  that 
the  latter  required  a  public  sale  for  cash  be- 
cause the  master  was  required  to  distribute 
the  proceeds  arising  from  the  sale  as  direct- 
ed in  the  decree,  and  was  required  to  give 
notice  of  the  sale  by  publication  in  a  news- 
paper. ' 

The  decree  is  affirmed. 

TAYLOB,  C.  J.,  and  SHACKLEFORD, 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 

On  Application  for  Rehearing. 

ELLIS,  J.  [S,  9]  Appellant  filed  a  petition 
for  a  rehearing  on  the  ground  that  this 
court  overlooked  the  fact  that  the  bill  of 
complaint  did  not  allege  any  expense  incur- 
red by  the  complainant  for  obtaining  an  ab- 
stract of  the  title  to  the  mortgaged  property, 
nor  for  attorney's  fees.  The  mortgage,  which 
was  attached  to  the  bill  of  complaint  and 
made  part  of  it  provided  for  the  payment  of 
attorney's  fees  and  all  expenses  the  mort- 
gagee "may  reasonably  incur  or  pay  because 
of  the  failure  of  the  mortgagor  or  his  as* 
signs  to  comply  with  the  agreements,  cove- 
nants," etc.,  of  the  promissory  note.  The 
record  does  not  disclose  that  the  bill  for  the 
abstract  did  not  relate  to  the  property.  It 
was  the  duty  of  appellant  to  make  the  error 
apparent    The  presumption  obtains  In  fa- 
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Tor  of  the  correctness  of  the  chancellor's  de- 
cree. 
The  application  for  r^earing  Is  denied. 

TAYLOR,  0.  J.,  and  SHACKLBFORD, 
OOCKRELIi,  and  WHITFIELD,  JJ.,  concur. 

(69  Fla.  2SS) 

PARRISH  et  al.  ▼.  HAAS. 
(Supreme  Court  of  Florida.     March  2,  1916.) 

(Syllaiut  by  the  Court.) 

i.  Intants  <s=>115  —  Actions  —  Review  — 
Rights  of  IwrANi  Detendant— Fobeolo- 

BUBE    PBOCEEDIRQS. 

Where  it  appears  in  a  suit  to  enforce  the 
lien  of  a  mortgage  that  the  interests  of  a  minor 
are  involved,  the  court  should  protect  the  inter- 
ests of  such  minor  whether  his  claim  or  defense 
he  properly  pleaded  or  not,  and  for  this  pur- 
pose the  court  should  look  to  the  record  in  all 
its  parts,  and  of  its  own  motion  give  to  such 
minor  the  benefit  of  all  objections  and  excep- 
tions that  may  appear,  or  require  the  repre- 
sentative of  such  minor  to  make  such  exceptions 
or  file  such  pleadings  as  may  be  necessary  to 
fully  protect  such  rights  and  interests  as  the 
minor  may  appear  to  have. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  §$  305,  326-332 ;   Dec.  Dig,  <S=9ll5.] 

2.  Infants   <S=>78 — Oitabdiar   ad   Litem — 

Duty"  to  Appoint. 

Where  it  is  made  to  appear  to  the  court, 
although  informally,  that  one  of  the  parties  de- 
fendant in  a  cause  pending  in  court  is  a  minor, 
the  court  should  appoint  a  guardian  ad  litem 
of  such  minor  and  direct  him  to  file  such  plead- 
ings as  may  be  necessary  to  protect  and  guard 
such  minor's  interests  in  the  suit. 

[Ed.  Note. — Far  other  cases,  see  Infants, 
Cent  Dig.  SS  195-20T,  209;   Dec.  Dig.  ®=>78.] 

Appeal  from  Circuit  Court,  Manatee  Coun- 
ty;   F.  A.  Whitney,  Judge. 

Suit  by  Ethan  S.  Haas,  as  ezecntor  of 
the  last  will  Eind  testament  of  A.  Z.  Haas, 
deceased,  against  W.  E.  Parrlsb,  by  J.  T. 
Richards,  as  his  next  friend,  and  another. 
From  decree  for  complainant,^  defendants 
appeaL    Reversed. 

W.  B.  Shelby  Crichlow,  of  Bradentown, 
for  appellants.  C.  T.  Curry,  of  Bradentown, 
for  appellee. 

ELLIS,  J.  Ethan  8.  Haas  as  ezecntor  of 
the  last  will  and  testament  of  A.  Z.  Haas, 
deceased,  brought  his  bill  in  the  circuit  court 
for  Manatee  county  against  W.  B.  Parrlsb 
and  H.  E.  Chalker  to  enforce  the  Hen  of 
a  chattel  mortgage  executed  by  the  defend- 
ants in  favor  of  A.  Z.  Haas  to  secure  a  note 
made  by  the  defendants  payable  to  the  or- 
der of  the  said  A.  Z.  Haas  for  $500.  The 
property  mortgaged  was: 

"All  of  the  equipment  and  stock  of  the  said 
W.  E.  Parrish  and  H.  E.  Chalker  in  their 
garage  known  as  the  Parish  &  Chalker  Oarage, 
situated  on  Main  street,  in  the  town  of  Palmet- 
to, county  of  Manatee,  and  state  of  Florida." 

The  bill  alleges  that  subsequently  to  the 
execution  of  the  note  and  mortgage  A.  Z. 
Haas  died,  leaving  a  will  in  which  Ethan  S. 
Haas  was  appointed  executor,  and  that  at 


the  time  of  the  death  of  Ethan  S.  Haas  he 
was  the  owner  of  the  note  and  mortgage. 
Subpoena  was  Issued  and  served  upon  both 
defendants.  On  the  3d  day  of  August,  1914, 
which  was  the  rule  day  next  succeeding  tliat 
fixed  for  the  appearance  of  the  defendants, 
the  defendant  W.  B.  Parrish  filed  what  the 
record  refers  to  as  his  plea.  The  document 
was  as  follows: 

"In  the  Circuit  Court,  Manatee  County,  Florida. 

"In  Chancery. 

"Ethan  S.  Haas,  as  Executor  of  the  Last  WiQ 
and  Testament  of  A.  Z.  Haas,  Deceased, 
Complainant,  v.  W.  B.  Parrish  and  H.  E. 
Chalker,  Defendants. 

"Foreclosure  of  Mortgage. 

"Plea  of  W.  E.  Parrish,  defendant,  to  tli« 
bin  of  complaint  of  Ethan  S.  Haas,  etc. 

"This  defendant  by  protestation,  not  eonfeaa- 
ing  or  acknowledging  all  or  any  of  the  matters 
and  things  in  the  complainant's  said  bill  men- 
tioned to  be  true  in  such  manner  and  form  as 
the  same  are  therein  and  thereby  set  forth  and 
alleged,  doth  plead  thereunto,  and  for  plea  says: 
That  at  the  time  of  the  commencement  of  this 
action  the  said  defendant  W.  E.  Parrish  was 
and  now  is  a  minor,  being  nnder  the  age  of  21 
years,  and  is  incapable  of  suing  or  being  sued. 
All  of  which  matters  and  things  this  defendant 
avers  to  be  true^  and  pleads  the  same  to  the 
whole  of  said  bill,  and  demands  jodgment  of 
this  honorable  court  whether  he  ought  to  be 
compelled  to  make  any  answer  to  the  said  bill  of 
complaint  and  prays  to  be  hence,  dismissed  with 
his  reasonable  coats  in  this  behalf  most  wron(> 
fully  sustained.  W.  B.  Parrish,  D^endant. 
"W.  B.  Shelby  Crichlow, 

"Attorney  for  W.  B.  Parrish,  Defendant." 

To  which  said  plea  the  following  affidavit 
was  attached: 
"State  of  Florida,  County  of  Manatee: 

"Before  me,  a  notary  public,  personally  came 
W.  E.  Parrish,  who,  being  duly  sworn,  says 
that  the  matters  and  facts  set  forth  in  the  above 
and  foregoing  plea  are  true  to  the  best  of  his 
information  and  belief,  and  that  deponat  is 
19  years  and  3  months  of  age. 

"W,  B.   Parrish. 
"Sworn  to  and  subscribed  before  me  this  8d 
day  of  August,  1914. 
"[Official  Seal.]  Emma  K.  Moor. 

"Notary  PobUe. 
"FUed  Sd  day  of  Aug.,  1914. 
"Robt  E.  Roesch,  Clerk, 

"By  Jas.  A.  Herrin,  Deputy  Clerk." 

On  the  same  day  the  complainant  caosed 
to  be  entered  a  decree  pro  confesso  in  the 
chancery  order  book  against  the  defendants 
for  failure  to  plead,  answer,  or  demur  to 
the  bill  of  complaint 

Upon  the  application  of  the  complainant  a 
special  master  in  chancery  was  appointed  to 
take  the  testimony  in  said  cause  and  report 
the  same  to  the  court  as  soon  as  may  be^ 
together  with  his  findings  and  conclusions. 

A  final  decree  was  entered  on  the  22d  day 
of  September,  1914,  adjudging  the  amount 
due  on  this  note  and  mortgage  for  principal, 
interest,  expenses,  and  attorney's  fees,  from 
the  defendants  to  the  complainant,  ordering 
the  defendants  or  some  of  them  to  pay  to 
the  complainant  the  amount  so  fonnd  to  be 
due  within  6  days  from  the  date  of  the  de- 
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cree,  and,  in  default,  that  tbe  mortgaged 
property  be  sold,  appointing  a  special  master 
to  make  tbe  sale  and  report  the  same  to  the 
court  for  confirmation. 

The  defendant  W.  EI.  Parrish  moved  the 
court  to  vacate  the  final  decree  in  so  far  as  it 
attects  the  person  and  property  of  the  defend- 
ant W.  B.  Parrish,  upon  the  ground  that  W. 
E.  Parrish  was  an  Infant  under  21  years  of 
age;  that  no  guardian  ad  litem  bad  been  ap- 
I>olnted  to  represent  the  interests  of  tbe 
minor;  that  no  notice  was  given  to  the  de- 
fendant of  tbe  talcing  of  testimony;  that  no 
guardian  ad  litem  for  the  defendant  was 
"served"  or  answered  in  the  cause.  The 
motion  was  overruled.  An  appeal  to  this 
court  was  taken  from  tbe  final  decree  by 
H.  E.  Cbalker  and  by  W.  B.  Parrish,  by  bis 
next  friend  J.  T.  Richards. 

II]  In  tbe  case  of  Walker  v.  Redding,  40 
Fla.  124,  23  South.  505,  this  court  said: 

"It  is  the  duty  of  a  court  of  equity  to  see  that 
the  interests  of  minors  are  protected  in  suits  be- 
fore it,  wliether  the  claim  or  defense  be  properly 
pleaded  or  not,  and  for  this  purpose  tbe  chancel- 
lor should  look  to  the  record  in  all  its  parts,  and 
of  his  own  motion  give  to  the  minors  the  benefit 
of  all  objectiong  and  exceptions  appearing  there- 
on as  is  specially  pleaded,  or  require  the  repre- 
sentative of  such  minor  to  take  such  exception 
or  file  such  pleadings  as  may  be  necessary  to 
fully  secure  and  protect  such  rights  and  inter- 
ests as  the  minors  appear  by  tbe  record  to 
have.** 

See  Mote  t.  Morton,  62  Fla.  548,  41  South. 
607;  Lucas  v.  Wade,  43  Fla.  419,  31  South. 
231;  Parken  v.  Safllord,  48  Fla.  290,  37 
South.  567.  In  the  lattes  case  the  court  said 
that  the  same  rule  obtains  on  appeal,  al- 
though no  objection  or  exceptions  are  taken, 
and  even  though  there  is  no  appeal  on  the 
part  of  tbe  infant. 

[21  It  was  made  apparent  to  the  court  by 
the  document  called  a  plea  that  W.  E.  Par- 
rish was  an  infant.  It  thereupon  became  the 
duty  of  tbe  court  to  see  that  tbe  interests 
of  the  minor  were  protected  in  tbe  suit  be- 
fore It.  Tbe  court  should  not  have  disre- 
garded the  "so-called"  plea  of  the  Infant,  but 
should  have  appointed  a  guardian  ad  litem 
and  directed  him  to  file  such  pleading  as  was 
necessary. 

The  decree  is  reversed  so  far  as  it  applies 
to  W.  E.  Parrish,  with  directions  to  set  aside 
the  order  pro  confesso  taken  against  him. 

TAYLOR,  C.  J.,  and  SHACKLEFORD, 
COCKRELL,  and  WHITFIELD,  JJ.,  concur. 

(69  Fla.  155) 

TOWNSEND  et  al.  v.  BROWN  et  aL 
(Supreme  Court  of  Florida.     Feb.   16,   1915.) 

(Byllabut  by  the  Court.) 
1.  Taxation   <S=»734— Tax   Sale— Defective 

PBOCEE D  IN  OB— E  PFECT. 

A  failure  to  comply  strictly  with  those  pro- 
visions of  tax  laws  which  are  intended  for  the 
niidance  of  officers  in  the  conduct  of  business 
devolved   upon   them,   designed  to   secure  order, 


system,  and  dispatch  In  proceedings,  and  by  a 
disregard  of  which  the  rights  of  parties  inter- 
ested cannot  be  injuriously  aftected,  will  not 
usually  render  tbe  proceedings  void ;  but,  where 
the  re<)uisites  prescribed  are  intended  for  the- 
protection  of  the  citizen,  and  to  prevent  a  sacri- 
fice of  bis  property,  and  a  disregard  of  them 
might  and  generally  would  injuriously  affect  bia 
rights,  they  cannot  be  disregarded,  and  failure 
to  comply  with  them  will  render  tbe  proceeding 
invalid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1408,  1470-1473 ;  Dec.  Dig.  «=► 
734.] 

2.  Taxation  <3=»660  — Tax  Sale  —  Pxtbdica- 
TioN  OF  Notice— Seuiotion  of  Newspaper. 

Tbe  provision  of  the  statute  requiring  a 
publication  in  a  newspaper,  "said  newspaper  t» 
be  selected  •  *  *  in  February,"  is  not  man- 
datory as  to  the  time  of  tbe  selection,  but  th« 
duty  continues  till  proper^  performed. 

[Ed.  Note.— For  other  cases,  see  Tazatioo, 
Cent  Dig.  8§  133&-1340 ;    Dec  Dig.  «=»660.] 

3.  Taxation  <S=>660  —  Tax  Sai*  Notice  — 
Time  of  Pubucation. 

The  provision  of  chapter  5596,  Acts  of 
1907,  that  notice  of  tax  sales  shall  be  published 
"once  each  week  for  five  consecutive  weeks," 
does  not,  in  view  of  the  terms,  purpose,  and  pol- 
icy of  the  statute  and  the  practical  conditions  to 
be  met,  require  a  publication  covering  a  period 
of  35  days  before  tne  sale  day.  This  atatute  re- 
quires a  construction  different  from  chapter 
4129,  Acte  of  1893,  construed  in  Myakka  v.  Ed- 
wards, decided  at  this  term. 

[Bd.  Note. — For  other  cises,  see  Taxation, 
Cent  Dig.  §S  1338-1340 ;    Dec.  Dig.  «=5660.] 

Error  to  Circuit  Court,  Duval  County ;  D. 
A.  Simmons,  Judge. 

Ejectment  by  Carrie  A.  P.  Townsend  and 
others  agaiost  H.  D.  Brown  and  others. 
Judgment  for  defendants,  and  plaintiffs  bring 
error.    Reversed. 

John  C.  Cooper  &  Son,  of  Jacksonville,  for 
plaintiffs'  in  error.  Oibbons,  Maxwell,  Mc- 
Garry  A  Daniel,  of  Jacksonville,  for  defend- 
ants in  error. 

WHITFIELD,  J.  In  an  action  of  eject- 
ment brought  in  April,  1913,  by  the  plaintiffs 
in  error  against  the  defendants  In  error  to 
recover  lot  1,  block  33,  Springfield,  part  of 
the  dty  of  JackscnvUle,  Duval  county,  Fla., 
a  plea  of  not  guUty  was  filed,  and  at  the  trial 
the  court  directed  a  verdict  for  the  defend- 
ants, on  which  judgment  was  rendered,  and 
the  plaintiffs  took  writ  of  error. 

The  plaintiffs  introduced  a  tax  deed  to 
Carrie  A.  P.  Townsend  dated  September  25, 
1912,  based  upon  a  eale  for  the  nonpayment 
of  taxes  on  the  lot  assessed  for  the  year  1908, 
and  rested;  the  tax  deed  by  statute  being 
"prima  facie  evidence  of  the  regularity  of  the 
proceedings  from  the  valuation  of  the  land 
described  in  such  deed  *  *  *  by  the  as- 
sessor, to  tbe  date  of  the  deed,  •  *  *  in- 
clusive." 

For  the  purpose  of  showing  the  tax  deed 
to  be  invalid,  the  defendants,  over  objections 
by  the  plaintiffs,  were  jiermltted  to  prove  that 
the  newspaper  in  which  the  notice  of  the  tax 
sale  was  published  was  designated  in  May, 
1909,  and  not  in  February,  1909,  as  contem- 
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plated  by  tbe  statute,  and  to  prove  that  the 
notice  of  the  tax  sale  was  published  on  Sat- 
urday, June  5,  Saturday,  June  12,  Saturday, 
June  19,  Saturday,  June  26,  and  Saturday, 
July  3, 1909,  and  that  the  sale  was  on  Monday 
July  5,  1900.  The  court  directed  a  verdict 
for  tbe  defendants  on  tbe  theory  that  the  tax 
deed  under  which  the  plaintiffs  claimed  title 
was  void,  because  tbe  newspaper  was  not 
designated  in  February,  but  in  May,  and  be- 
cause the  statute  requires  a  publication  of 
the  notice  of  the  sale  to  begin  6  weeks  or  36 
days  before  the  day  of  the  sale. 
[1]  Tbe  statute  provides  that: 

Tbe  "list  shall  be  published  once  each  week 
for  five  consecutive  weeks  in  some  newspaper 
publiahed  in  the  county,  •  •  •  and  said  news- 
paper to  be  selected  by  the  board  of  county  com- 
missioners  at  their  iirst  regular  meeting  in  Feb- 
ruary of  each  year."  Section  60,  c.  6596,  Acta 
of  1907. 

A  failure  to  comply  strictly  with  those  pro- 
visions of  tax  laws  which  are  Intended  for 
the  guidance  of  officers  In  the  conduct  of  busi- 
ness devolved  upon  them,  designed  to  secure 
order,  system,  and  dispatch  in  proceedings, 
and  by  a  disregard  of  which  the  rights  of 
parties  interested  cannot  be  injuriously  af- 
fected, win  not  usually  render  the  proceedings 
void;  but  where  the  requisites  prescribed 
are  intended  for  the  protection  of  the  citizen, 
and  to  prevent  a  sacrifice  of  his  property,  and 
a  disregard  of  them  might,  and  generally 
would,  injuriously  affect  his  rights,  they  can- 
not be  disregarded,  and  failure  to  comply 
with  them  will  render  the  proceeding  invalid. 
Starks  v.  Sawyer,  56  Fla.  506,  47  South.  513; 
Clark-Ray-Johnson  Co.  v.  Wllliford,  62  Fla. 
463,  56  South.  938. 

[2]  The  provision  of  the  statute  requiring 
a  publication  In  a  newspaper,  "said  newsiMi- 
per  to  be  selected  *  •  •  In  February,"  Is 
not  mandatory  as  to  the  time  of  the  selec- 
tion, but  the  duty  continues  till  properly  per- 
formed. A  failure  to  select  the  newspaper  in 
February,  followed  by  a  proper  selection  in 
due  time  for  the  required  publication  of  the 
notice  of  a  tax  sale,  apparently  would  not 
injuriously  affect  the  taxpayer's  rights; 
therefore  the  indicated  delay  In  selecting  the 
new&paper  does  not,  under  the^  circumstances 
shown,  render  the  tax  sale  void. 

[3]  Publication  of  the  notice  of  the  tax  sale 
is  required  by  the  statute  to  be  "once  each 
week  for  five  consecutive  weeks,"  and  the  con- 
trolling question  to  be  determined  Is  whether 
the  quoted  statutory  provision  as  to  publica- 
tion requires  S  weeks'  or  35  days  to  Intervene 
between  the  date  of  tbe  first  publication  of 
the  notice  and  the  date  of  the  sale. 

In  Myakka  Co.  t.  Edwards,  67  South.  217, 
decided  at  the  last  term,  it  was  held  that 
the  statute  authorizing  constructive  service 
by  publication  of  Initial  process  "once  each 
week  for  four  consecutive  weeks"  to  acquire 
jurisdiction  of  a  nonresident  defendant  in  an 
equity  suit  to  remove  cloud  from  title  to  land 
requires  tbe  flrbt  publication  to  be  at  least 
four  weeks  prior  to  the  day  on  which  the  de- 


fendant la  required  to  appear  in  the  mit,  to 
which  appearance  day  the  publication  has 
reference.  The  opinion  on  rehearing  In  the 
Myakka  Case  contains  tbe  following: 

'There  is  a  trreat  deal  of  apparent  conflict  of 
opinion  between  the  decisions  of  the  variom 
states  on  this  question  of  publication  of  notice, 
but  that  contrariety  of  opinion  arises  upon  the 
construction  of  the  varions  statutes  of  the  dif- 
ferent states.  We  have  ft>und  no  case  in  whidi 
the  statute  constmed  was  couched  in  precisely 
the  same  language  as  ours.  Similar  mnguage 
occurs  in  many  statutes.  In  some  states  the 
statute  contains  additional  provisions  that  con- 
trol or  Influence  the  construction.  Some  ot  tbe 
statutes  relate  to  tax  sales,  sheriff's  sales,  pro- 
bate proceedings,  attachment,  notice  in  Sec- 
tions, legislative  proceedings,  etc. ;  bnt  in  each 
case  some  word  or  phrase  contained  in  the  par- 
ticular statute,  or  the  character  of  the  proceed- 
ings, leads  the  court  to  its  particular  oondu- 
sion." 

In  this  case  the  publication  Is  not  of  ini- 
tial process  to  acquire  jurisdiction  of  a  non- 
resident defendant  for  the  purpose  of  ad- 
judicating his  rights  in  property  located  in 
this  state,  where  the  publication,  having  ref- 
erence to  the  appearance  day  to  be  fixed  in 
the  publication.  Is  designed  to  cover  a  definite 
period  of  four  weeks ;  but  the  publication  hers 
considered  Is  of  notice  of  a  sale  of  property 
for  nonpayment  of  taxes  previously  assessed, 
to  which  taxes  the  property  Is  subject  In  all 
events,  and  the  day  to  which  the  publication 
has  reference  must  be  on  a  Monday,  while 
the  pnbllcatlons  are  generally  the  latter  part 
of  the  week.  Section  1632  General  Statutes 
provides  that  "all  sales  of  property  under 
legal  process  shall  take  place  *  *  *  on 
the  first  Monday  in  every  month";  and  this 
provision  fixes  the  day  of  the  month  on  which 
tax  sales  are  to  be  made. 

Chapter  4322,  Acts  of  1895,  required  the 
publication  to  be  "once  each  week  for  four 
consecutive  weeks."  Under  this  provision  ex- 
perience demonstrated  that,  as  the  sale  must 
take  place  on  Monday,  the  publication  of  the 
notice  of  sale  "once  each  week  for  four  con- 
secutive weeks"  would  not  give  4  weeks'  no- 
tice where  the  first  publication  occurred  on  a 
day  of  the  week  after  Monday  4  weeks  before 
the  sale  day ;  the  publications  being  general- 
ly In  weekly  newspapers  that  for  tbe  most 
part  in  this  state  are  published  the  latter 
part  of  each  week.  To  remedy  this,  and  to 
hare  the  publication  begin  at  least  4  weeks 
or  28  days  before  the  sale  day,  the  statute 
of  1897  (chapter  4515)  required  the  notice  of 
sale  to  "be  published  once  each  week  in  five 
consecutive  weeks."  In  practice  under  the 
1897  enactment  the  last  of  the  five  publica- 
tions would  be  on  a  day  In  tbe  latter  part  of 
the  week  previous  to  the  week  in  which  Mon- 
day, the  sale  day,  occurred ;  thus  securing  at 
least  28  days'  notice  prior  to  the  sale  day, 
which  must  be  on  a  Monday.  This  has  been 
the  practice  since  the  1897  statute  was  enact- 
ed, even  though  in  section  558  of  the  Oeneral 
Statutes  of  1906,  and  in  section  50  of  chapter 
5596,  Acts  of  1907,  the  provision  reads  "once 
each  week  for  five  consecutive  weeks";  there 
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being  nothing  In  tbe  statntes  as  amended  to 
Indicate  that  a  change  in  tbe  construction  of 
the  law  or  in  the  practice  thereunder  should 
be  obserred  from  a  publication  "once  each 
week  In  five  consecutive  weelcs,"  except  the 
Bubstitntion  of  the  word  "for"  in  place  of 
the  word  "In."  The  purpose  to  be  accom- 
plished, and  the  conditions  to  be  met,  were 
the  same  under  the  act  of  1897,  where  the 
word  "In"  is  used,  as  they  are  under  the 
subsequent  statutes,  where  the  word  "for"  is 
used;  and  that  purpose  is  to  give  to  owners 
of  land  to  be  sold  for  nonpayment  of  taxes 
previously  assessed  at  least  4  weeks'  notice  by 
a  series  of  weekly  publications,  the  last  of 
which  publications  cannot  be  made  in  the 
week  when  the  sale  is  required  to  be,  for  the 
reason  that  the  sale  is  to  be  on  Monday ;  in 
other  words,  the  policy,  shown  by  the  statute 
of  1895  to  require  a  notice  covering  4  weeks 
by  prescribing  a  publication  "once  each  week 
for  4  consecutive  weeks,"  could  not  conven- 
iently be  accomplished  In  practice  by  four  pub- 
lications In  4  consecutive  weeks ;  therefore  the 
1897  act  required  the  publication  to  be  "once 
each  week  in  five  consecutive  weeks,"  so  that 
4  weeks'  notice  would  be  given  by  publica- 
tion even  though  the  last  publication  be  made 
tlie  latter  part  of  the  week  preceding  the 
week  in  which  Monday,  the  sale  day,  occurs. 

When  the  change  from  "in"  4  weeks  to 
"for"  4  weeks  was  made  no  other  change  in 
the  statute  affecting  this  subject  was  made, 
and,  the  purpose  and  policy  of  the  statute  and 
the  practical  conditions  to  be  met  remaining 
the  same,  no  change  in  the  construction  and 
effect  of  the  statute  was  intended  by  the  mere 
substitution  of  "for"  for  "in"  in  the  require- 
ments as  to  publication. 

As  the  publication  here  considered  is  not  of 
initial  process  to  acquire  jurisdiction  of  a 
nonresident,  so  as  to  adjudicate  his  rights  In 
property  in  this  state,  but  it  is  a  publication 
of  notice  of  a  tax  sale,  which  is  a  st^  in  tbe 
snbjection  of  property  to  a  tax  previously 
assessed,  and  default  is  made  in  the  payment 
of  the  tax  to  which  all  property  similarly 
situated  and  conditioned  is  subject,  and  as 
tlie  conditions  to  be  met  and  the  history  and 
purpose  of  the  statute  here  considered  do  not 
require  a  construction  that  the  publication 
shall  cover  a  period  of  5  full  weeks  before 
the  day  to  which  the  publication  has  refer- 
ence as  in  the  Myakka  Case  supra,  but  the 
policy  and  the  purpose  of  tbe  tax  statute  un- 
der the  existing  conditions  as  above  stated 
are  to  give  4  weeks'  notice  by  a  publication 
once  each  week  in  5  consecutive  weeks  in 
newspapers  that  are  generally  published  the 
latter  part  of  the  week,  the  sale  to  take  place 
in  every  instance  on  Monday,  if  the  last  pub- 
lication is  the  latter  part  of  the  week,  and 
the  sale  must  take  place  on  Monday  of  the 
next  week,  full  35  days'  publication  cannot 
be  had,  unless  tbe  publication  liegins  so  far 
back  that,  to  have  only  five  publications,  no 
publication  is  to  be  made  in  the  week  imme- 


diately preceding  the  week  in  which  Monday, 
the  sole  day,  occurs,  or  else  six  publications 
would  be  required,  when  the  payment  is  by 
the  statute  expressly  limited  to  five  publica- 
tlona  It  follows  that  35  days'  previous  pnbll. 
cation  was  not  contemplated.  Therefore  the 
statute  here  considered,  by  its  policy  and  its 
purpose  to  meet  practical  conditions,  contem- 
plates and  requires  only  that  there  shall  be 
live  publications  once  "in"  each  of  5  consec- 
utive weeks  prior  to  tbe  week  in  which  Mon. 
day,  the  sale  day,  must  come. 

As  stated  in  tbe  Myakka  Case: 

"Some  word  or  phrase  contained  in  the  par- 
ticular statute,  or  tbe  character  of  the  proceed- 
ings, leads  the  court  to  its  particular  concln- 
Bion." 

In  this  case  the  requirement  that  Uie  sale 
day  be  on  Monday  and  tbe  limitation  on  the 
number  of  publications  to  be  paid  for,  con- 
sidered in  connection  with  the  purpose  of  the 
act  and  the  character  of  the  proceeding,  con- 
trol the  decision  here  made. 

The  judgment  is  reversed. 

TAYLOR,  O.  J.,  and  SHACKLBFOBD, 
COCKRELL,  and  ELLIS,  J  J.,  concnr. 


(C9  Fla.  260) 

WISH  T.  STATHL 
(Supreme  Court  of  Florida.     Feb.  24,  1915.) 

(ByUahut  by  the  Court.) 
Homicide      «=»332— Verdict-Review— Bvi- 

DENCB. 

In  a  prosecution  for  murder,  alleged  to  have 
been  committed  from  a  premeditated  design  to 
effect  tbe  death  of  the  decedent,  where  there  is 
substantial  evidence  from  which  the  jury  may 
fairly  find  the  requisite  premeditated  design  as 
alleged,  a  verdict  of  murder  in  the  first  degre« 
will  not  be  disturbed;  no  errors  of  law  being 
asserted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  699-704;    Dec.  Dig.  <8=»332.] 

Brror  to  Circuit  Court,  Palm  Beach  Coun- 
ty;  Jas.  W.  Perkins,  Judge. 

SheJby  Wise,  alias  Shebby  Wise,  was  con- 
victed of  murder  in  the  first  degree,  and 
brings  error.    Affirmed. 

Gordon  R.  Broome  and  J.  B.  Wideman, 
both  of  West  Palm  Beach,  for  plaintiff  in  er- 
ror. T,  F.  West,  Atty.  Gen.,  and  C  O.  An- 
drews, Asst  Atty.  Gen.,  for  tbe  State. 

WHITFIELD,  J.  The  plaintiff  in  error 
was  convicted  of  murder  in  the  first  degree, 
and  on  writ  of  error  contenas  in  effect  mere- 
ly that  there  is  no  substantial  evidence  that 
the  homicide  was  committed  from  a  premed- 
itated design  to  effect  the  death  of  the  dece- 
dent as  alleged. 

There  is  substantial  evidence  that  after 
midnight  and  just  before  the  homicide  the 
decedent  and  tlie  accused,  after  drinking 
from  a  bottle  of  whisky,  uttered  angry  words 
towards  each  other  at  the  home  of  a  woman 
with  whom  the  accused  associated;   that  on 
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leaving  the  bonse  at  the  command  or  request 
of  the  accused,  the  decedent  strack  the  ac- 
cused on  the  head  with  a  whisky  bottle; 
that  the  decedent  ran,  followed  by  the  ac- 
cused, who  cut  the  decedent  in  the  neck  and 
back,  resulting  In  the  death.  No  particular 
length  of  time  is  required  within  which  a 
premeditated  design  to  efTect  death  may  be 
formed  and  acted  upon;  and  in  this  case  die 
jury  were  warranted  in  finding  that  the  fatal 
cutting  in  the  neck  and  back  was  done  from 
a  premeditated  design  to  effect  the  death  of 
the  decedent 
The  Judgment  is  therefore' affirmed. 

TAYLOR,  O.  J.,  and  SHACKLBFOED, 
GOCKRELIi,  and  ELLIS,  JJ,,  concur. 

(«9  Fla.  261) 

OHAPIN  et  aL  r,  FLORIDA  GOICMERCIAL 

CO.  et  aL 

(Supreme  Court  of  Florida.    Feb.  24,  1915.) 

(Sj/llabvt  by  the  Court.) 

1.  EQunr  <8=»362  —  Pleading  —  Pailukb  to 
Ftle  Rbpx,ication — Dismissal. 

An  equity  cause  may,  upon  application  and 
without  notice,  be  dismissed  by  the  chancellor  in 
open  court,  for  failure  to  file  a  replication  as  re- 
quired by  chancery  rule  67. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  §8  758-761 ;   Dec.  Dig.  <S=s»3G2.] 

2.  Bquitt  <8=>362  —  Pleading  —  Failukb  to 
File  Replication  — Dismissal  — Cobpoba- 

TIONS. 

.  Where,  in  a  suit  against  a  corporation,  a 
stockholder  is  duly  admitted  as  a  party  defend- 
ant to  defend  for  the  corporation,  and  presents 
for  the  corporation  an  answer  tendering  an  issue 
going  to  the  whole  merits  of  the  cause,  and  the 
complainant  does  not  except  thereto,  or  file  a 
replication,  as  required  by  the  rules,  the  entire 
cause  may  be  dismissed  on  the  motion  of  such 
stockholder  defendant. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  SS  758-761;   Dec.  Dig.  «=>362.] 

Appeal  from  Circuit  Court,  Hillsborough 
County;   F,  M.  Robles,  Judge. 

Suit  by  Jacob  Edwards,  revlTed  in  the 
name  of  Francis  L.  Chapin  and  another,  as 
executors  and  trustees  under  the  last  will 
and  testament  of  Jacob  Edwards,  deceased, 
against  the  Florida  Commercial  Company 
and  others.  From  decree  for  defendants, 
complainants  appeal.    Affirmed. 

N.  B.  K.  Pettlngill,  of  Tampa,  and  A.  F. 
Odlin,  of  Acadia,  for  appellants.  D.  C.  Mc- 
Mullen  and  Geo.  P.  Raney,  both  of  Tallahas- 
see, and  E.  B.  Dmmright  and  Sparkman  & 
Carter,  all  of  Tampa,  for  appellees. 

WHITFIELD,  J.  In  October,  1897,  Jacob 
Bdwards  brought  suit  against  the  Florida 
Commercial  Company  for  the  appointment  of 
a  receiver  to  collect  the  assets  of  the  compa- 
ny, to  sell  the  same  and  pay  a  Judgment  pre- 
viously obtained  against  the  defendant  com- 
pany, and  for  other  similar  purposes.  F.  Q. 
Brown  was  on  October  21,  1897,  appointed 


receiver  with  appropriate  powera  On  Jan- 
uary 6,  1913,  upon  application,  an  order  waa 
made  reviving  the  suit  in  the  name  of  Fran- 
cis L.  Chapin  and  Robert  J.  Edwards,  as 
trustees  and  executors  under  the  last  will  of 
Jacob  Edwards,  deceased.  On  Blardi  10, 
1913,  F.  Q.  Brown  filed  a  petition  in  the 
cause  stating: 

"That  he  is  a  stockholder,  and  has  for  many 
years  past  been  vice  president  and  treasurer,  ot 
the  Florida  Commercial  Company,  and  havins 
custody  of  its  seal,  and,  intervening  in  said  cause 
for  the  purpose,  among  other  things,  of  asking 
the  court  to  revoke  and  vacate  the  order  herei- 
tofore  made  reviving  said  cause,  says:  iThat  the 
said  Robert  J.  Edwards,  above  named  as  one  of 
the  executors  of  the  last  will  and  testament  of 
Jacob  Edwards,  deceased,  is  the  same  Robert  J. 
Edwards  who  purports  to  act  as  president  of 
said  Florida  Commercial  Company,  and  who 
empowered  and  authorized  E.  B.  Drnmright,  as 
attorney  for  said  corporation,  to  request  an  or- 
der reviving  the  above-entitled  cause ;  that  long 
prior  to  the  death  of  Jacob  Edwards  all  the  in- 
debtedness of  the  Florida  Commercial  Company 
to  the  said  Jacob  Edwards  was  fully  settled  and 
discharged,  and  thati  the  said  executors  of  the 
said  Jacob  Edwards  have  no  interest  whatsoever 
in  the  pending  litigation ;  that  under  the  law 
and  the  by-laws  of  said  corporation,  whenever 
the  president  is  disqualified  to  act  for  and  on 
behalf  of  the  corporation,  the  duties  to  be  per- 
formed by  him  devolve  upon  the  vice  president. 
And  your  petitioner  further  shows  that,  in  the 
particular  matter  now  pending  before  the  court, 
the  said  president,  Robert  J.  Edwards,  is  dis- 
qualified to  act  for  and  on  behalf  of  said  corpo- 
ration on  account  of  the  fact  that  he  Is  one  of 
the  complainants  in  said  cause,  and  in  the  year 
1902  the  said  Robert  J.  Edwards  resigned  and 
abandoned  his  office  as  president  of  said  corpora- 
tion. 

"Wherefore  your  petitioner  prays  that  he  may 
be  made  a  party  in  said  cause,  for  the  purpose 
of  protecting  the  rights  of  himself  as  a  stock- 
holder, and  all  other  stockholders  like  inter- 
ested." 

A  similar  petition  was  filed  by  D.  H.  Thom- 
aa,  asking  that  he  be  allowed  to  Intervene, 
among  other  purposes,  to  protect  "his  rights 
as  a  stockholder  and  those  of  the  other  stock- 
holders like  interested  as  he."  Orders  were 
made  granting  the  petitions,  and  petitlonera 
were  allowed  tUl  the  rule  day  in  April,  1913, 
to  file  pleadings  In  the  cause.  This  time  was 
subsequently  extended  to  April  14,  1913.  On 
April  14,  1913,  D.  H.  Thomas  by  answer  aver- 
red that  he  is  and  for  a  number  of  yeaia 
has  been  a  stockholder  in  the  Florida  Com- 
mercial Company ;  that  no  creditors  have  at 
any  time  Intervened  In  the  cause,  and  that 
there  are  now  no  creditors  of  the  defendant 
company;  that  the  Issue  In  the  cause  rests 
solely  between  complainants  and  the  defend- 
ant company;  that  Robert  J.  Eldwarda,  one 
of  the  complainants,  purporting  to  act  as 
president  of  the  defendant  company,  desig- 
nated an  attorney  to  api)ear  for  the  defend- 
ant company  herein  and  consent  to  an  order 
reviving  this  cause;  that  D.  H  Thcxnas  files 
this  answer  in  behalf  of  said  corporation, 
for  the  reason  that  it  would  be  useless  to 
ask  said  corporation,  through  the  said  Rob- 
ert J.  Edwards,  purporting  to  act  as  its  pres- 
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Ident,  to  raise  the  issues  herein  presented ; 
that  for  a  separate  and  distinct  defense  here- 
in he  alleges  that  the  indebtedness  of  the 
company  to  Jacob  Edwards  had  been  paid 
and  discharged  in  a  manner  and  by  the 
means  specifically  stated ;  that  the  complain- 
ants are  in  laches;  that  Robert  J.  Edwards, 
being  a  complainant  herein,  was  without  aa- 
thority  to  appoint  an  attorney  to  consent  to 
a  revival  of  tMs  suit  A  similar  answer 
was  on  April  14,  1013,  filed  by  F.  Q.  Brown 
as  stockholder. 

On  January  31,  1014,  a  petition  was  filed 
in  the  cause  for  D.  H.  Thomas  which — 
"shows  onto  the  conrt  that  on  the  11th  day  of 
March,  A.  D.  1913,  an  order  was  duly  made  by 
this  court  authorizing  the  said  David  H.  Thom- 
as, a  stockholder  in  the  defendant  corporation, 
to  intervene  in  said  cause  and  file  an  answer  on 
behalf  of  said  corporation,  on  account  of  the  dis- 
qnalification  of  the  officers  of  said  corporation  to 
act ;  that  under  and  by  virtue  of  said  order,  on 
the  14th  day  of  April,  A.  D.  1913,  the  said  Da- 
vid H.  Thomas  duly  filed  an  answer  on  behalf  of 
said  corporation;  and  •  •  •  that  from  that 
time  up  to  the  present  the  complainants  in  said 
cause  have  failed  to  either  except  to  said  answer 
or  to  file  a  replication  thereto,  and  that  under 
the  rules  of  this  court  the  defendant  is  entitled 
to. have  said  cause  dismissed.  Wherefore  he 
prays  that  this  court  may  render  an  order  dis- 
naissing  said  cause." 

The  court  made  the  following  order  on  the 
petition: 

"The  above-entitled  petition  coming  on  to  be 
beard,  and  it  appearing  to  the  court  that  the 
facts  therein  stated  are  true: 

"It  is,  on  this  31st  day  of  January,  A.  D. 
1014,  in  open  court,  duly  ordered  and  adjudged 
that  said  cause  be  and  the  same  is  hereby  dis- 
missed." 

An  application  to  vacate  the  dismissal  and 
to  reinstate  the  cause  was  denied.  From 
these  orders  the  complainants,  Chapin  and 
Edwards,  as  executors  and  trustees  under 
the  will  of  Jacob  Edwards,  appealed.  Er- 
rors are  assigned  on  the  dismissal  of  the  bill 
of  complaint  and  on  the  denial  of  the  motion 
to  vacate  the  dismissal  and  to  reinstate  the 
cause. 

[1]  It  la  contended  for  appellants:  ,  (1) 
That  the  rules  regulating  procedure  in  cban- 
.cery  causes  have  not  been  followed  in  dis- 
missing the  bill  of  complaint,  in  that  the  or- 
der of  dismissal  was  not  entered  aa  of  course 
on  a  rule  day  by  the  derk  under  equity  rules 
3  and  67,  but  the  order  of  dismissal  was 
granted  by  the  judge  in  open  court,  without 
tbe  notice  required  by  equity  rule  6 ;  and  (2) 
that,  as  Thomas  was  merely  an  Intervener  to 
protect  his  interests,  and  those  of  others 
similarly  interested,  as  stockholders  in  the 
defendant  corporation,  the  bill  of  complaint 
sbould  not  on  his  motion  have  been  dismiss- 
ed as  to  the  other  defendants,  who  did  not 
ask  for  a  dismissal  The  pertinent  provi- 
sions of  the  chancery  rules  are  as  follows: 

"Rule  2.  The  circuit  courts,  as  courts  of  equi- 
ty, are  by  law  deemed  always  open,  and  may 
dispose  of  all  motions  and  grant  all  orders  and 
render  all  decrees,  whether  interlocutory  or 
final,  either  in  term  time  or  vacation.  The 
clerk's  office  shall  be  open  at  all  times  for  the 


purpose  of  receiving,  entering,  entertaining,  and 
disposing  of  all  motions,  rules,  orders  and  other 
proceedings,  which  are  grantable  of  course  and 
applied  for,  or  had  by  the  parties  or  their  solici- 
tors, in  all  causes  pending  in  equity,  in  pursu- 
ance of  the  rules  hereby  prescribed. 

"Rule  3.  All  motions,  rules,  orders,  decrees 
and  other  proceedings  made  and  directed  at 
chambers,  or  on  rule  days  at  the  clerk's  office, 
whether  special  or  of  course,  shall  be  entered  by 
the  clerk  in  an  order  book,  to  be  kept  at  the 
clerk's  office,  on  the  day  when  they  are  made 
and  directed,  which  book  shall  be  open  at  aU 
office  hours  to  the  free  inspection  of  the  par- 
ties in  any  suit  in  equity,  and  their  solicitors; 
and  except  in  cases  where  personal  or  other  no- 
tice is  si^ally  required  or  directed,  sudi  entry 
in  the  order  book  shall  be  deemed  sufficient  no- 
tice to  the  parties  and  their  solicitors,  without 
further  service  thereof,  of  all  orders,  rules,  acta, 
notices  and  other  proceedings,  entered  in_  such 
order  book,  touching  any  and  all  matters  in  the 
suits  to  and  in  whi<A  they  are  parties  and  solici- 
tors. No  notice  of  the  filing  of  any  answer,  plea, 
demurrer,  replication  or  other  paper  shall  be 
necessary  to  be  served  upon  the  opposite  party 
or  his  solidtor,  unless  such  notice  is  directed  by 
special  order  of  the  judge ;  and  notice  to  the  so- 
licitors shall  be  deemed  notice  to  the  parties  for 
whom  they  appear  and  whom  they  represent,  in 
all  cases  where  personal  notice  on  tiie  parties 
is  not  otherwise  specially  required. 

"Rule  4.  AU  motions  and  applications  in  the 
clerk's  office  for  the  issuing  of  mesne  process  and 
final  process  to  enforce  and  execute  decrees ;  for 
filing  bills,  answers,  pleas,  demurrers  and  other 
pleadings;  for  making  amendments  to  bills  and 
answers ;  for  taking  bills  pro  confesso ;  for  fil- 
ing exceptions,  and  for  other  proceedings  in  the 
clerk's  office,  which  do  not  by  law  or  by  the  rules 
of  the  court  require  an  allowance  or  order  of 
the  court  or  judge,  shall  be  deemed  motions  and 
applications,  grantable  of  course  by  the  clerk  of 
the  court  But  the  same  may  be  suspended  or 
altered  or  rescinded  by  tbe  judge  or  court  upon 
special  cause  shown. 

"Rule  5.  All  motions  for  rules  or  orders  antt 
other  proceedings,  which  may  not  be  grantable 
of  course,  may  be  made  at  any  time  before  the 
judge  of  the  court,  due  notice  being  given  to  the 
adverse  party,  and  if  the  adverse  party  or  his 
solicitor  does  not  appear  on  tbe  day  named  in 
the  notice  or  order  of  the  judge  fixing  the  day, 
or  shall  not  show  good  cause  against  the  same, 
the  motion  may  he  heard  by  the  judge  and  grant- 
ed or  refused,  as  the  right  of  tiie  matters  may 
seem  to  him  to  require.' 

"Rule  67.  Whenever  the  answer  of  the  defend- 
ant shall  not  be  excepted  to,  or  shall  be  ad- 
judged or  deemed  sufficient,  the  plaintiff  shall 
file  the  general  replication  thereto  on  or  before 
the  next  succeeding  rule  day  thereafter;  and  in 
all  cases  where  the  general  replication  is  filed,  the 
cause  shall  be  deemed  to  aU  intents  and  purposes 
at  issue,  without  any  rejoinder  or  other  pleading 
on  either  side.  If  the  plaintiff  shaU  omit  or  re- 
fuse to  file  such  replication  within  the  prescribed 
period,  tbe  defendant  shall  be  entitled  to  an  or- 
der as  of  course  for  a  dismissal  of  the  suit ;  and 
the  suit  shall  thereupon  stand  dismissed,  unless 
the  court  or  judge  shall,  upon  motion  for  cause 
shown,  allow  a  replication  to  be  filed  nunc  pro 
tunc,  tile  plaintiff  submitting  to  speed  the  cause, 
and  to  such  other  terms  as  may  be  directed." 

Section  1S74,  Gen.  Stats.,  provides  that: 

"General  replications  to  answers  shall  be  filed 
at  the  rule  day  next  succeeding  tbe  filing  of  the 
answer." 

Rale  3  relates  to  tbe  effect  of  orders,  etc, 
that  are  entered  by  the  clerk  in  an  ordec 
book,  as  notice  to  the  parties  and  their  so- 
licitors, of  the  orders,  etc.,  as  made  without 
further  service  thereof.     Rule  4  relates  ta 
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orders,  etc,  that  are  "grantable  of  course  by 
the  clerk  of  the  court,"  and  Includes  those 
"which  do  not  by  law  or  by  the  rules  of  the 
court  require  an  allowance  or  order  of  the 
court  or  judge."  Rule  5  relates  to  notice  to 
be  given  of  "proceedings  which  may  not  be 
grantable  of  course."  Rule  67  provides  that, 
If  a  plaintiff  shall  omit  or  refuse  to  file  on 
or  before  the  next  succeeding  rule  day  a 
replication  to  an  answer  duly  filed  and  not 
excepted  to,  "the  defendant  shall  be  entitled 
to  an  order  as  of  course  for  a  dismissal  of 
the  suit."  Rule  67  expressly  provides  that 
the  order  of  dismissal  sball  be  "as  of  course," 
which  excludes  the  operation  of  rule  5,  re- 
quiring notice  to  be  given  in  "proceedings 
which  may  not  be  grantable  of  course." 
Such  "order  as  of  course  for  a  dismissal  of 
the  suit"  does  not  "require  an  allowance  or 
order  of  the  court  or  Judge";  but  it  may  be 
made  by  the  Judge,  even  though  it  may  also 
"be  grantable  of  course  by  the  clerk  of  the 
court,"  "on  rule  days."  If  the  clerk  may  on 
a  rule  day,  and  without  notice  to  the  op- 
posite party  being  first  given,  enter  an  or- 
der of  dismissal  when  "the  plaintiff  shall 
refuse  or  omit  to  file  a  replication  within  the 
prescribed  period,"  certainly  the  Judge,  on 
such  omission  or  failure  of  the  plaintiff  be- 
ing shown,  may  in  open  court,  and  without 
notice  being  given,  grant  the  order  of  dis- 
missal ;  and  the  rules  contemplate  the  grant- 
ing of  such  an  order  by  the  Judge  at  cham- 
bers or  in  open  court. 

No  exceptions  to  the  answers  were  fiie<S^ 
and  the  plaintiff  having  omitted  to  file  any 
"replication  within  the  prescribed  period," 
the  defendants  who  had  answered  were  "en- 
titled to  an  order  as  of  course  for  a  dis- 
missal of  the  suit"  under  rule  67,  and  such 
order  could  be  made  without  notice  by  the 
Judge  In  open  court. 

It  Is  not  contended  that  the  court  in  this 
chancery  cause  was  without  power  to  ad- 
mit, or  that  it  erred  In  admitting,  severally 
Brown  and  Thomas,  as  intervening  stock- 
holders in  the  defendant  corporation,  to  de- 
fend in  the  suit  "for  the  purpose  of  protect- 
ing his  rights  as  a  stockholder  and  those  of 
other  stockholders  like  Interested." 

[2]  But  it  is  contended  that,  on  the  motion 
of  Thomas,  the  suit  should  not  have  been 
dismissed  as  to  the  other  defendants.  It  is 
apparent  that,  U  the  complainants  are  In  de- 
fault and  have  no  peculiar  equity  justifying 
their  conduct  In  the  cause,  they  cannot  avoid 
the  operation  of  the  rules  applicable  to  the 
proceeding,  when  such  rules  are  Invoked  by 
a  defendant  who  acts  In  the  cause  for  the 
corporation  defendant,  particularly  where  the 
material  issue  tendered,  and  on  which  tender 
the  complainants  defaulted,  goes  to  the  whole 
merits  of  the  entire  subject-matter  of  the 
suit;  the  defendant  tendering  such  issue, 
and  those  represented  by  him  being  all  who 
are  interested  in  the  entire  subject-matter 
In  controversy.  A  stockholder  is  admitted 
as  a  party  to  defend,  not  for  himself,  but 


for  the  corporation,  and,  whether  the  cor- 
poration defends  or  not,  the  event  of  the  suit 
is  for  or  against  the  corporation,  not  tbu 
stockholder. 

In  this  case  the  bill  of  complaint  was  filed 
In  1897,  on  which  a  receiver  was  appointed. 
The  corporation  did  not  plead  to  the  bill, 
but  no  decree  pro  confesso  was  entered.  In 
1902  the  complainant,  Jacob  Edwards,  died. 
apparently  without  taking  any  action  in.  the 
premises.  His  executors  took  no  steps  until 
1913,  when  they  asked  for  a  revival  of  the 
suit;  it  being  averred  that  one  of  the  re- 
viving complainants,  purporting  to  act  as 
the  president  of  the  defendant  company,  au- 
thorized an  attorney  to  aK)ear  for  the  de- 
fendant company  and  acquiesce  in  the  re- 
vival of  the  suit  Upon  petition,  D.  H. 
Thomas,  a  stockholder,  alleging  that  Robert 
J.  EMwards,  one  of  the  complainants  who  re- 
vived the  suit,  and  who  purports  to  be  presi- 
dent of  the  defendant  corporation,  was  by 
virtue  of  being  a  plaintiff  disqualified  to  act 
for  and  on  behalf  of  the  defendant  corpora- 
tion, that  all  claims  of  the  complainant's  tes- 
tator, Jacob  Edwards,  were  duly  settled  and 
discharged  prior  to  the  death  of  the  tes- 
tator, and  that  there  is  now  no  existing 
claim  against  said  corporation  whatever, 
prayed  to  be  allowed  to  Intervene  in  the 
cause,  among  other  things,  "for  the  purpose 
of  protecting  his  rights  as  a  stockholder, 
and  those  of  other  stockholders  like  inter- 
ested as  he."  The  petition  was  granted.  The 
defendant  D.  H.  Thomas  by  answer  averred 
that  no  creditors  had  Intervened  in  the 
cause,  that  there  are  no  creditors  of  the  de- 
fendant company,  that  the  issue  In  the  cause 
is  solely  between  the  complainants  and  the 
defendant  company,  but  Robert  J.  Edwards, 
one  of  the  complainants,  purporting  to  act 
as  president  of  the  defendant  company,  desig- 
nated an  attorney  to  appear  for  the  defend- 
ant company  and  consent  to  the  revival  of 
the  cause.  Therefore  David  H.  Thomas,  the 
defendant,  "filed  his  answer  in  behalf  of 
said  corporation,  for  the  reason  that  it  would 
be  useless  to  ask  said  corporation,  through 
the  said  Robert  J.  Edwards,  purporting  to 
act  as  its  president,  to  raise  the  issues  here- 
in presented,"  and  avers  that  the  "receiver, 
In  behalf  of  the  defendant  company  above 
named,  its  stockholders  and  creditors,  paid 
off  and  discharged  all  claims  held  by  said 
complainant,  Jacob  Eldwards,  against  said  de- 
fendant company,"  as  spedflcally  stated  in 
the  answer,  and  that  Jacob  Edwards  ac- 
cepted such  settlement  "In  full  accord  and 
satisfaction  of  all  Indebtedness  existing  in 
favor  of  said  Edwards  and  against  said  de- 
fendant Florida  Commercial  Company."  Tl» 
answer  prays  tor  a  decree  that  the  Indebted- 
ness has  been  paid,  and  that  the  complain- 
ants have  no  Interest  in  the  property,  assets, 
and  effects  of  the  defendant  company.  A 
similar  answer  was  filed  by  F.  Q.  Brown, 
another  stockholder,  who  was  the  receiver 
mentioned  as  having  paid  the  debt.     Both 
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answers  being  filed  on  bebalf  of  the  de- 
fendant corporation,  tendering  a  material  is- 
sue going  to  the  entire  merits  of  the  cause, 
and  such  issue  not  being  accepted  or  in  any 
way  contested  as  required  by  the  rules,  the 
complainants  were  in  default,  remaining  In 
default  for  seyeral  months,  and  as  the  de- 
fendant Thomas  represented  all  stockholders 
of  the  defendant  corporation  and  presented  a 
full  defense  to  the  entire  suit,  applicable  to 
an4  made  on  hehalf  of  the  defendant  cor- 
poration and  all  interested  parties  who  could 
be  defendants,  the  motion  made  by  Thomas, 
an  intervening  stockholder,  admitted  as  a 
defendant  and  allowed  to  "file  an  answer  on 
behalf  of  said  corporation,  on  account  of  the 
disqualiflcatlon  of  the  officers  of  said  corpora- 
tion  to  act,"  was  properly  granted,  dismiss- 
ing the  cause  for  failure  for  'several  months 
to  file  a  replication  under  rule  67  of  the  cir- 
cuit court  rules;  no  special  equity  appear- 
ing in  favor  of  the  complainants,  who  were 
in  laches  in  not  accepting  an  issue  duly  ten- 
dered going  to  the  entire  suit  The  motion 
to  dismiss  was  not  made  and  granted  for 
failure  to  prosecute  the  suit,  but  for  failure 
to  file  a  replication,  as  required  by  the  stat- 
ute and  the  rules  of  court  Such  dismissal 
not  being  on  the  merits,  no  notice  of  the  mo- 
tion was  required  as  of  right,  and  the  rules 
make  such  dismissal  to  be  "as  of  coarse." 
Affirmed. 

TAYLOK,    C.    J.,    and    SHAOKLBFORD, 
COCKRBLL,  and  ELUS,  JJ.,  concur. 


((»  Fla.  210) 

STATE  ex  rel.  RAILROAD  COJTRS  r.  IjOTJ- 
ISVILLE  &  N.  R.  CO. 

(Supreme  Court  of  Florida.     Feb.  23,  1915.) 

(ByUabut  by  the  Court.) 

X.  Cabbiebs  iS=3l(>— Freight— Rui*s  Govebn- 
INO  TBAN8P0BTATI0N— Application. 

Rules  3,  16,  and  17  of  the  Rules  Govern- 
ing the  Transportation  of  Freight,  promulgated 
by  the  State  Railroad  Commlasion,  do  not  con- 
template that  a  railroad  common  carrier,  hav- 
ing switching  and  terminal  facilities  for  its  own 
use,  at  a  particular  point,  shall  he  forced,  at 
least  witboat  adequate  necessity,  compensation, 
and  protection,  to  collect  and  distribute  within 
its  own  terminal  and  switching  limits  for  a 
competing  line,  car  loads  of  freight  destined  to 
or  arriving  from  points  reached  by  its  line; 
such  carrier  having  no  part  of  the  hne  haul  or 
compensation. 

[Ed.    Note.— For    other   cases,    see   Carriers, 
Cent  Dig.  H  12,  14-20;   Dec.  Dig.  «8=»10.] 

2.  Mandauus  €=s>1(>— Rioht— Gbounds  fob 
QuASUiNO — ^RuLEs  OF  Raiuioad  Coiniis- 
aiON. 

Where  the  rules  of  the  Railroad  Commis- 
sion as  validly  construed  do  not  require  the 
service  commanded  by  an  alternative  writ  of 
mandamus,  and  such  service  cannot  lawfully 
be  enforced,  the  alternative  writ  will  be  quash- 
ed on  appropriate  motion. 
'  [£id.  Note.— EV>r  other  cases,  see  Mandamus, 
Cent.  Dig.  §  37 ;   Dec.  Dig.  <S=»10.] 


Mandamus  by  the  State,  on  the  relation  of 
the  Railroad  Commissioners,  against  the 
Louisville  &  Nashville  Railroad  Company. 
Writ  quashed. 

F.  M.  Hudson,  of  Tallahassee,  for  relators. 
Blount  &  Blount  ft  Carter,  of  Fensacola,  for 
respondent 

WHITFIELD,  J.  The  alternative  writ  of 
mandamus  Issued  by  this  court  herein  com- 
mands the  respondent  railroad  company  to 
observe  and  obey  rules  3,  15,  and  17  of  the 
Rules  Governing  the  Transportation  of 
Freight,  promulgated  by  the  State  Railroad 
Commission,  in  this:  That  the  resimndent 
(1)  shall  withdraw  from  its  tariff  "regula- 
tions governing  terminal  arrangements  at 
Pensacola,  Florida,  all  rules  and  provisions 
which  eliminate,  prevent  of  prohibit  the 
switching  by  the  said  company  of  traffic  of- 
fered by  connecting  lines,  or  for  delivery  to 
connecting  lines  at  Pensacola,  Florida,  orig- 
inating at  or  delivered  to  points  on  or  via 
the  LoulsvUle  ft  Nashville  Railroad";  (2) 
"shall,  on  demand,  place  cars  at  warehouses 
or  on  side  tracks  or  other  points  on  its  line 
(at  Pensacola)  to  be  loaded  for  shipment  via 
connecting  lines  (at  Pensacola)  to  points 
reached  by  the  Louisville  ft  Nashville  Rail- 
road"; and  (3)  "shall  transport,  switch  and 
transfer  car  load  shipments  and  other  traf- 
fic offered  by  connecting  lines  at  Pensacola, 
Florida,  or  offered  for  delivery  to  connecting 
lines  at  Pensacola,  Florida,  which  originate 
at  or  are  destined  to  points  on  or  via  the 
Louisville  ft  Nashville  Railroad;  and  thac 
the  Louisville  ft  Nashville  Railroad  (Company 
shall  receive  any  such  cars  from  any  connect- 
ing railroad  for  sudi  purposes,  and  in  all 
respects  fully  to  comply  with,  observe  and 
obey  the  said"  rules  8,  15,  and  17  of  the 
Rules  Governing  the  Transportation  of 
Frelght^-or  that  respondent  shall  on  a  day 
fixed  show  cause  for  not  obeying  the  writ 

The  respondent  moved  to  quash  the  alter- 
native writ  which  motion  is,  in  effect,  a  de- 
murrer, on  numerous  specific  grounds  which 
in  effect  are  that  the  writ  Is  vague,  indef- 
inite, uncertain,  and  Insufficient;  that  the 
rules  and  the  writ  require  respondent  to  do 
more  than  the  law  requires,  and  more  than 
the  Railroad  Commission  has  the  power  to 
require,  and  are  therefore  invalid  as  to  the 
command;  that  the  requirement  sought  to 
be  enforced  unlawfully  burdens  interstate 
commerce  and  violates  the  respondent's  prop- 
erty rights  that  are  secured  by  the  state  and 
federal  Constitutions. 

[1]  Rules  S,  15,  and  17  referred  to  are  as 
follows: 

"3.  No  common  carrier  shall  decline  or  re- 
fuse to  act  as  such  to  transport  any  article 
proper  for  transportation,  and  a  failure  to 
transport  such  article  withm  a  reasonable  time 
after  the  same  has  been  offered  for  transporta- 
tion shall  be  deemed  a  violation  of  thU  rule. 
The  term  'common  carrier'  is  used  in  this  rule 
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in  the  sense  defined  In  the  statutes  of  the  state 
of  Florida  relating  to  the  railroad  commission- 
ers, and  this  rule  is  to  be  construed  as  applj'- 
ing  to  common  carriers  under  the  jurisdiction 
of  the  railroad  commissioners." 

"15.  A  charge  of  not  more  than  two  dollars 
per  car,  without  regard  to  its  weight  or  con- 
sents, will  be  allowed,  except  to  Uie  railroad 
having  the  line  haul  of  the  same,  for  transport- 
ing, switching  or  transferring  a  loaded  car  from 
an;  point  on  any  railroad  to  a  connecting  rail- 
road or  to  any  warehouse,  side  track  or  other 
point  within  tfie  switching  limits  of  the  place; 
and  no  railroad  shall  decline  or  refuse  to  trana- 
I>ort,  switch  or  transfer  any  mch  car  or  to  re- 
ceive it  from  any  connecting  railroad  for  such 
purposes.  The  switching  limits  of  any  place, 
within  the  meaning  of  this  rule,  shall  be  the 
switching  limits  usually  operated  th€re,  but  in 
no  case  less  than  three  miles.  No  railroad  shall 
reduce  any  of  its  switching  limits  without  first 
obtaining  the  approval  of  the  railroad  com- 
missioners. 

"When  in  the  transfer,  switching  or  trans- 
portation of  a  car  between  such  points,  it  is 
necessary  to  pass  over  the  track  or  tracks  of 
any  intermediate  railroad  or  railroads,  said 
maximum  charge  of  two  dollars  shall  be  equita- 
bly divided  between  the  railroads  at  interest, 
excluding  that  having  the  line  haul. 

"When  a  charge  »  made  for  the  transfer, 
switching  or  transportation  of  a  loaded  car  be- 
tween such  points,  no  additional  charge  shall 
be  made  for  the  accompanying  movement  of  the 
empty  car  in  the  opposite  direction.  No  charge 
whatever  shall  be  made  by  a  railroad  having 
the  line  haul  for  placing,  for  loading  an  empty 
car  at  any  warehouse  or  other  point  on  its  own 
line  or  side  track,  or  for  switching  the  loaded 
car  to  or  from  the  same  either  for  delivery  or 
for  transportation. 

"Provided  that  this  rule  shall  not  interfere 
with  any  prevailing  legal  rate  for  the  trans- 
portation of  freight  between  different  stations ; 
and  shall  not  apply  to  any  freight  that  does 
pot  pay  a  direct  freight  transportation  charge 
in  connection  with  a  switching  charge." 

"17.  The  right  of  a  shipper  to  direct  by  what 
line  or  lines  of  railroad  in  this  state  his  ship- 
ments shall  be  transported  within  the  state  of 
Florida  shall  be  observed  by  all  railroads  in 
this  state." 

Rule  15  relates  to  compensation  for  switch- 
ing loaded  cars,  and  provides  that  the  carri- 
er shall  not  "decline  or  refuse  to  transport, 
switch  or  transfer  any  such  car,  or  to  recetve 
it  from  any  connecting  railroad  for  such  pur- 
poses." Rule  3  announces  the  duty  of  the 
common  carrier  "to  transport  any  article  for 
transportation,"  and  rule  17  prescribes  "the 
right  of  a  shipper  to  direct  by  what  line  or 
lines  of  railroad  *  *  *  his  shipments 
shall  be  transported  within  the  state  of  Flor- 
ida." The  service  commanded  is  to  be  ren- 
dered "at  Pensacola,  Florida." 

The  provision  of  rale  17  as  to  the  right  of 
a  shipper  to  direct  by  what  Une  his  ship- 
ments shall  be  transported,  apparently  re- 
lates to  traniportation  or  a  line  haul  and  not 
to  terminal  or  switching  movements;  and 
rule  15  expressly  provides  that  it  "shall  not 
apply  to  any  freight  that  does  not  pay  a  di- 
rect freight  transportation  charge  in  connec- 
tion with  a  switching  charge."  This  latter 
provision  has  reference  to  roads  having  a 
part  of  the  transportation,  or  line  haul,  since 
the  rule  also  expressly  provides  that: 

"No  charge  whatever  shall  be  made  by  a 
railroad  having  the  line  liaul  for  placing,  for 


loading  an  empty  car  at  any  warebooae  or 
other  point  on  its  own  line  or  side  track,  or  for 
switching  the  loaded  car  to  or  from  the  same 
cither  for  delivery  or  transportation." 

These  rules  do  not  contemplate  that  a  car- 
rier, having  switching  and  terminal  facili- 
ties for  its  own  use,  at  a  particular  point, 
shall  ie  forced,  at  least  without  adequate  ne- 
cessity, compensation,  and  protection,  to  col- 
lect and  to  distribute,  within  its  own  terminal 
and  switching  limits  for  a  competing  line, 
c&T  loads  of  freight  destined  to  or  arriving 
from  points  reached  by  its  line,  sudi  carrier 
having  no  parjt  of  the  line  haul  or  compensa- 
tion. Such  a  requirement  would,  for  the  par- 
pose  of  originating  and  delivering  at  a  point 
reached  by  competing  lines,  in  effect  give  to 
a  carrier  for  a  mere  switching  charge  tlie 
use  for  its  own  purposes  of  its  competitor's 
terminal  facilities,  equipment,  and  motiTO 
power,  thereby  amounting  to  a  taking  of 
property  in  violation  of  organic  rights,  with- 
in the  principle  announced  in  Louisville  tt  N. 
R.  Co.  V.  Central  Stockyards  Co.,  212  U.  S. 
132,  29  Sup.  Ct.  246,  63  L.  Ed.  441,  and 
Central  Stockyards  Co.  v.  Louisville  &  N.  B. 
Co.,  102  D.  S.  568,  24  Sup.  Ct  339,  48  L.  Ed. 
665.  Tills  principle  has  not  been  departed 
from  by  the  federal  Supreme  Court,  the  final 
arbiter  herein. 

In  Grand  Trunk  R.  Co.  v.  Michigan  Rail- 
road Commission,  231  U.  S.  457,  34  Sup.  Ct 
152,  58  L.  Ed.  310,  the  service  was  not  a 
switching  movement,  but  a  transportation 
service  in  which  there  was  utUaicful  dte- 
crimination,  the  iwlnts  of  origin  and  destina- 
tion l>oth  being  within  a  city,  and  at  points 
reached  by  team  tracks  or  other  sidings  upon 
the  carrier's  roads.  In  this  case  the  city  of 
Pensacola  Is  only  one  of  the  terminal  of  the 
freight  Included  in  the  service  here  required 
between  points  reached  by  the  respondent 
carrier  and  Its  competitors,  the  respondent 
only  having  the  terminal  and  switching  facil- 
ities, and  will  get  no  part  of  the  charge  for 
the  transportation  or  line  haul,  but  only 
switching  charges. 

This  case  Is  essentially  different  from  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Co.  v. 
State  of  Iowa,  233  D.  S.  334,  34  Sup.  Ct 
502,  58  U  Ed.  988,  where  the  order  sought  to 
be  enforced  merely  required  the  continuance 
of  a  former  practice  by  receiving  cars  al- 
ready loaded  and  in  suitable  condition  when 
tendered  by  a  connecting  carrier,  not  for  de- 
livery by  switching,  but  for  further  reshlp- 
ment  to  other  parts  of  the  state. 

In  Pennsylvania  Co.  v.  United  States  (D. 
0.)  214  Fed.  446,  the  order  related  to  an 
arMtrary  and  unlawful  diterimination  In 
service  being  rendered  by  receiving  cars  "at 
a  place  where  the  common  carrier  has  es- 
tablished a  point  of  Interchange."  In 
Thompson  v.  Missouri,  K.  Se  T.  Ry.  Co.,  103 
Tex.  372,  126  S.  W.  257,  128  8.  W.  109,  the 
service  was  a  transportation  line  haul,  a  por- 
tion of  which  the  initial  carrier  had  to  the 
connecting  point,  away  from  the  initial  point 
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In  Public  Service  Commission  of  Maryland 
V.  Northern  Cent  Ry.  Co.,  122  Md.  355,  90 
Atl.  105,  the  service  was  not  a  terminal  de-. 
livery,  bnt  "further  transportation,"  and  for 
"reasonable  comi)ensatlon"  to  be  provided. 
In  Chicago,  I.  4  I*  Ry.  Co.  v.  Railroad  Com- 
mission of  Indiana,  175  Ind.  630,  95  N.  E. 
864,  the  "carrier  Is  not  required  to  do  switch- 
ing service.  If  It  Is  able  and  willing  to  trans- 
port the  freight,  with  reasonable  dispatch,  at 
the  same  rate  as  that  of  the  competitor,"  and 
"for  switching  service  a  carrier  is  authorized 
to  impose  and  collect  a  'reasonable  transpor- 
tation charge,'  •  •  •  and  this  would  in- 
clude more  than  the  labor  cost  of  moving  the 
a&T,  and  might  Include  the  element  of  a  re- 
turn on  the  capital  Invested  In  terminal  fa- 
cilities." 

[2]  As  a  valid  construction  should  be  giv- 
en to  the  rules,  and  as  when  validly  con- 
strued rules  3,  15,  and  17  do  not  require  the 
service  here  sought  to  be  mforced,  the  mo- 
tion to  quash  the  alternative  writ  is  granted. 

TAYLOR,  C.  J.,  and  SHACKLEFORD, 
COCECRELIvand  ELLIS,  33.,  concur. 


(63  Fla.  22S) 

WILLIAMS  et  aL  v.  BAILET  et  aL 
(Supreme  Court  of  Florida.    Feb.  23,  191B.) 

(SyUabua  by  the  OourtJ 

1.  WrrNESBBs   ®=3275— CBOss-ExAinNATiON— 
Extent— Attobnby  and  Client. 

Where  an  attorney  at  law  seeks  the  specific 
performance  of  a  verbal  agreement  with  his 
client  for  the  conveyance  of  land,  and  testifies 
in  his  own  behalf  as  to  the  existence  of  such 
agreement,  it  is  permissible,  on  cross-examina- 
tion, to  inquire  lally  into  the  transaction,  to 
ascertain  the  consideration,  the  relation  the  par- 
ties bore  to  each  other,  and  whether  the  requi- 
site good  faith  and  fair  dealing  was  practiced 
by  the  attorney.  A  wide  latitude  of  cross-ex- 
amination is  allowed. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §g  924,  926,  967-975;  Dec.  Dig.  «=» 
276.] 

2.  SPEcmo  Pkefobiulrob  «=s>8— Land  Salb 
Contract— DiscBETiOR. 

Specific  performance  of  a  contract  for  the 
■ale  of  land  is  a  matter  to  be  determined  by 
the  court  in  the  exercise  of  a  sound  reasonable 
discretion,  after  considering  and  applying  to 
tiie  facts  of  tike  particular  case  the  established 
prindples  of  equity  Jurisprudence  that  are  ap- 
propriate. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  17,  18;  Dec  Dig. 
«=>8.] 

8.  Sfxcific    Pebfobuarcb   •s»121  —  Paboi. 

Contract  to  Con  vet  Land  —  Evidence — 

Rbquibitbs. 

The  degree  of  proof  required  to  establish 
the  existence  of  a  parol  agreement  to  convey 
lands  in  a  proceeding  to  enforce  specific  per^ 
formance  of  such  agreement  is  greater  than  a 
mere  preponderance  of  evidence.  The  evidence 
should  be  clear,  fuU,  and  free  from  suspicion. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  I!  387-395;  Dec.  Dig. 
«=>121.] 


4.  Fbauds,  Statute  o»  €=s>129— Parol  Con- 
tract to  Convey  Land  —  Avoidance  of 

STATDTB— SUTFICIENCT  OV  POSSESSXON. 

Where  possession  of  the  land  is  relied  on 
as  part  performance  of  a  parol  agreement  to 
convey  it,  in  order  to  take  the  agreement  out  of 
the  statute  of  frauds,  it  should  appear,  not  only 
that  possession  was  taken  of  the  land  in  pur- 
suance of  the  contract  but  that  the  possession 
was  exclusive,  notorious,  and  continuous. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  »  287-»2,  303,  306-308, 
310-312,  314.  318-3^,  322,  823,  325,  826;  Dec. 
Dig.  «=3l29.] 

6.  Attorney  and  Client  «=>126— Tbansao- 
tionb  with  Client— Fairness— Burden  or 
Showing. 

In  transactions  between  attorney  and 
client  where  the  former  acquires  the  subject- 
matter  of  the  litigation,  there  is  no  presumption 
of  innocence  or  improbability  of  wrongdoing  on 
the  part  of  the  attorney,  bnt  the  burden  is  upon 
him  to  establish  the  utmost  of  good  faith  and 
fairness  on  his  part  in  such  transactions;  he 
has  the  responsibility  of  proving  that  his  dili- 
gence to  do  the  best  for  us  dient  has  been  as 
great  as  if  he  were  only  an  attorney  dealing  for 
his  client  with  a  stranger. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  U  260-2^;    Dec.  Dir.  «» 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty ;  J.  T.  Wills,  Judge. 

Suit  by  J.  A.  WHllama  and  another,  co- 
partners doing  business  as  Williams  &  Har- 
dee, and  another,  against  Annie  B.  Bailey 
and  another.  From  decree  for  defendantSt 
complainants  appeal.    Affirmed. 

Robert  E.  Davis,  of  Gainesville,  for  appel- 
lants. W.  S.  Broome  and  Evans  Halle,  both 
of  Gainesville,  for  appellees. 


BLLIS,  J.  This  was  a  suit  brought  in  the 
circuit  court  for  Alachua  county,  in  equity, 
by  the  appellants  against  the  appellees  for 
the  specific  performance  of  a  parol  agreement 
to  convey  lands. 

The  bill  alleges:  That  the  appellee  Annie 
E.  Bailey,  on  or  about  the  16th  day  of  April, 
1913,  sold  to  the  appellants  WilUams  and 
Hardee  all  her  title,  interest,  and  claim  to 
certain  lands  in  Alachua  county,  Fla.,  de- 
scribed as  follows:  The  S.  %  of  the  S.  W.  % 
of  section  24,  and  the  E.  ^  of  the  N.  W.  ^, 
and  the  N.  W.  %,  of  the  N.  W.  %,  of  section 
25,  all  in  township  10  south,  range  15  east, 
containing  200  acres  of  land,  more  or  less. 
That  Annie  E.  Bailey  was  the  holder  of  the 
legal  title  to  the  lands,  and  promised  to  ex- 
ecute and  deliver  to  Williams  and  Hardee  a 
quitclaim  deed  thereto  for  the  consideration 
of  $300  and  the  further  consideration  of  a 
quitclaim  deed,  to  be  executed  and  delivered 
to  her  by  J.  A.  Williams  and  wife  and  L,  B. 
Hardee  to  certain  other  lands,  to  wit,  the  S. 
W.  %  of  section  7  in  township  10  south, 
range  19  east,  in  Alachua  county,  contain- 
ing 160  acres,  more  or  less.  That  the  ap- 
pellants Williams  and  Hardee  paid  to  the  ap- 
pellee Annie  E.  Bailey  the  sum  of  $300  by 
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Check,  In  wblcb  was  included  the  farther 
sum  of  $128.39,  which  was  due  to  her  as 
guardian  of  her  minor  children  from  the  sale 
of  certain  lands,  upon  a  final  and  complete 
eettlement  with  .  her,  making  the  total 
amount  named  in  the  check  $428.39.  That 
the  check  was  accepted  and  paid.  That  on 
the  same  day  J.  A.  Williams  and  wife  and 
L.  P.  Hardee  executed  and  delivered  to  Mrs. 
Bailey  their  quitclaim  deed  to  the  160-acre 
tract  That  while  the  consideration  In  that 
quitclaim  deed  is  expressed  to  be  $193.01,  the 
real  consideration  as  known  to  Mrs.  Bailey 
was  her  right,  title,  interest,  and  claim  in 
the  200-acre  tract.  That  after  the  said 
agreement  appellants  Williams  and  Hardee, 
with  the  consent  of  Mrs.  Bailey,  entered  into 
the  possession  of  the  200-acre  tract;  that 
they  carried  out  in  every  particular  their 
part  of  the  contract  with  Mrs.  Bailey,  and 
on  the  17th  day  of  February,  1913,  presented 
to  her  a  quitclaim  deed  to  themselves  for  the 
200-acre  tract,  and  requested  her  to  execute 
it,  but  she  refused,  and  still  refuses,  to  com- 
ply with  the  request.  That  appellants  Wil- 
liams and  Hardee  have  received  no  consid- 
eration from  Mrs.  Bailey  for  the  $300  paid 
to  her  and  the  quitclaim  deed  to  the  180-acre 
tract,  other  than  her  agreement  to  quitclaim 
to  them  the  200-acre  tract  That  on  June  14, 
1912,  Mrs.  Bailey  sold  to  lU  S.  Tucker  the 
160  acres  of  land.  That  on  December  2, 
1912,  appellants  Williams  and  Hardee  con- 
tracted with  W.  L.  Abbott,  one  of  the  appel- 
lants, to  sell  to  hiin  the  200  acres  of  land 
which  Mrs.  Bailey  had  agreed  to  convey  to 
them.  That  they  delivered  possession  of  the 
land  to  W.  L.  Abbott,  who  has  ever  since  re- 
mained in  possession  of  it  That  W.  L.  Ab- 
bott has  made  permanent  improvements 
upon  the  lands  to  the  amount  of  $500.  That 
after  the  agreement  made  by  Mrs.  Bailey 
with  Williams  and  Hardee  to  quitclaim  to 
them  the  200  acres,  and  after  they  had  deliv- 
ered possession  of  the  land  to  W.  L.  Abbott, 
and  after  he  had  expended  a  large  sum  of 
money  in  improvements  upon  the  premises, 
and  while  he  was  In  possession  of  the  land, 
Mrs.  Bailey,  on  January  11,  1913,  sold  the 
200-acre  tract  to  Thomas  W.  Fielding,  one  of 
the  appellees,  and  on  the  same  day  com- 
menced her  suit  in  ejectment  for  the  use  of 
Thomas  W.  Fielding  against  W.  L.  Abbott  to 
"obtain  possession"  of  the  said  land.  That 
in  March,  1913,  W.  L.  Abbott  filed  his  plea 
of  not  guilty  in  that  suit,  and  a  plea  setting 
op  the  equitable  title  of  Williams  and  Har- 
dee. That  Mrs.  Bailey  is  the  head  of  a  fam- 
Oy,  and  has  not  sufficient  property  to  satisfy 
a  judgment  against  her  if  complainants 
should  obtain  one  against  her,  in  an  action 
at  law.  That  Williams  and  Hardee  have  no 
adequate  defense  at  law  In  the  action  of 
ejectment,  if  they  should  be  made  defendants 
therein,  although  they  have  a  complete  eq- 
ditable  defense,  but  which  is  not  available  at 
law. 
There  are  other  allegations  in  the  bill,  to 


the  etTect  that  Williams  and  Hardee  have  not 
sufficient  time  before  the  trial  of  the  eject- 
ment suit  to  have  their  legal  title  to  the  lands 
"established  in  a  court  of  equity" ;  that  a 
judgment  in  the  ejectment  suit  in  favor  of 
the  plaintiff  therein  would  create  a  cloud  on 
the  title  of  Williams  and  Hardee  to  tbe 
lands ;  that  a  judgment  in  the  ejectment  suit 
in  favor  of  the  plaintiff  for  mesne  profits 
would  work  an  irreparable  injury  upon  the 
complainants ;  that  the  plaintiff  in  the  eject- 
ment suit  is  seeking  to  obtain  an  unconscion- 
able advantage  over  the  complainant  in  the 
bin  by  trying  to  secure  the  Immediate  pos- 
session of  the  land.  The  biU  waives  answer 
under  oath,  and  prays  for  an  injunction  to 
restrain  the  plaintiffs  in  the  action  of  eject- 
ment from  the  further  prosecution  of  tliat 
suit;  that  Annie  E.  Bailey  be  required  to 
execute  and  deliver  to  Williams  and  Hardee 
a  good  and  sufficient  quitclaim  deed  to  the 
200-acre  tract,  or  that  a  decree  be  made 
vesting  in  Williams  and  Hardee  all  the  right, 
title,  claims,  and  Interest  that  Annie  B.  Bailey 
had  on  the  16th  day  of  April,  1913,  in  the 
said  lands ;  for  general  relief  uid  subpoena. 
The  complainants  on  May  13,  1913,  filed  the 
affidavits  of  J.  N.  Williams  and  I*  P.  Har- 
dee and  W.  L.  Abbott  in  support  of  the  bilL 
Annie  El.  Bailey  and  Thomas  W.  Fielding 
filed  separate  answers.  The  answer  of  Annie 
E.  Bailey  denies  the  agreement  to  sell  the 
land  referred  to  as  the  200-acre  tract;  that 
on  the  16th  day  of  April,  1912,  and  long 
prior  thereto,  Williams  and  Hardee  were  rep- 
resenting her  as  attorneys  at  law  in  "many- 
matters,  and  particularly  in  suits  and  mat- 
ters involving  title  to  property  belonging  to 
her,  and  in  which  she  claimed  an  interest"; 
that  Williams  and  Hardee  did  not  give  her 
information  about  her  property  and  her 
rights  therein  that  she  was  entitled  to  receive 
from  them,  but  on  the  contrary,  they  faUed 
to  give  her  such  information  as  she  was  en- 
titled to  receive  from  them ;  that  they,  with 
Intent  to  obtain  her  property,  advised  her 
that  it  was  necessary  for  her,  as  guardian 
of  her  minor  children,  to  convey  to  them  the 
200-acre  tract ;  that  she,  relying  upon  the  ad- 
vice of  her  counsel,  executed  the  deed  as 
guardian  as  aforesaid;  that  at  the  time  she 
executed  the  deed  as  guardian,  the  lands  de- 
scribed therein  belonged  to  her  in  her  own 
right,  but  that  Williams  and  Hardee  sought 
by  that  means  to  obtain  the  title  from  her, 
believing  at  the  time  that  by  that  deed  they 
obtained  title  to  the  lands ;  that  she  execut- 
ed the  deed  because  Williams  and  Hardee^ 
her  attorneys,  told  her  it  was  necessary  to 
protect  her  and  her  property. 

The  answer  admits  that  Annie  E.  Bailey 
was  the  holder  of  the  legal  title  to  the  land 
on  the  16th  day  of  April,  1912,  but  denies 
that  she  agreed  to  convey  the  same  to  Wil- 
liams and  Hardee  for  $300,  or  for  any  con- 
sideration, and  avers  that  she  owned  the  land 
when  she  conveyed  the  same  to  Thomas  W. 
Fielding.     She  admits   receiving  the  check 
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for  $428.39  from  WUllams  and  Hardee,  bnt 
denies  that  any  part  of  that  sum  was  paid 
to  her  for  or  in  part  payment  for  the  land, 
bnt  that  the  check  was  given  to  her  as  part 
payment  for  money  that  Williams  and  Har- 
dee as  her  attorneys  had  collected  for  her. 
She  admits  that  J.  A.  Williams  and  wife 
and  li  P.  Hardee  executed  a  quitclaim  deed 
to  her  for  the  160-acre  tract,  but  denies  that 
It  was  by  way  of  consideration  for  a  quit- 
claim deed  by  her  to  them  for  the  200-acre 
tract;  that  the  160-acre  tract  rightfully  be- 
longed to  her  at  the  time  Williams  and 
Hardee  quitclaimed  to  her;  that  Williams 
and  Hardee  never  entered  into  possession  of 
the  200-acre  tract  with  her  knowledge  and 
consent,  and  denies  that  they  ever  entered 
into  possession  of  the  land.  She  admits  that 
she  refused  to  execute  a  quitclnim  deed  to 
them  in  February,  1913,  when  they  request- 
ed her  to  do  so;  that  she  did  sell  the  160- 
acre  tract  as  allied  In  the  bill,  but  Williams 
and  Hardee  were  not  Injured  thereby.  She 
denies  the  agreement  between  Williams  and 
Hardee  and  Abbott ;  denies  that  Abbott  took 
possession  of  the  land  and  made  improve- 
ments  thereon.  She  admits  conveying  the 
200-acre  tract  to  Fielding;  that  he  paid  her 
a  valuable  consideration  therefor ;  denies  the 
ejectment  suit  so  far  as  there  are  any  al- 
legations in  the  bill  that  she  brought  it;  and 
says  that  if  there  is  such  a  suit  in  her  name, 
It  is  for  the  nse  of  Fielding.  She  admits 
that  she  is  the  head  of  a  family,  but  denies 
that  she  is  Insolvent. 

The  answer  of  Thomas  W.  Fielding  denies 
all  allegations  of  the  bill  except  that  Annie 
B.  Bailey  executed  a  warranty  deed  to  him 
on  January  11,  1913,  as  alleged,  which  al- 
legation he  admits.  His  answer  avers  that 
at  the  time  of  such  purchase  he  bad  no  notice 
that  any  person  other  than  Mrs.  Bailey  had 
any  claim  to  or  on  the  land,  and  that  the 
complainants  have  no  Interest  in  the  land, 
nor  any  title  thereto.  A  demurrer  to  the  bill 
is  incorporated  in  the  answer  on  the  grounds: 
Tbat  the  bill  is  without  equity;  that  this 
court  has  no  jurisdiction;  that  complain- 
ants have  an  adequate  remedy  at  law ;  that 
there  was  no  contract  In  writing  between 
Mrs.  Bailey  and  Wllliama  and  Hardee  for 
the  conveyance  of  the  land  by  her  to  them, 
and  that  the  bill  affirmatively  shows  this  to 
be  true;  that  the  possession  of  the  land  by 
Ahbott  was  not  notice  of  the  alleged  equi- 
table title  of  Williams  and  Hardee,  but  was 
presumed  to  be  the  possession  of  Mrs.  Bailey, 
the  holder  of  the  legal  tiUe;  that  the  bill 
does  not  show  that  he  had  notice  of  the 
agreement  between  Mrs.  Bailey  and  Williams 
and  Hardee;  that  WUllams  and  Hardee  are 
not  proper  parties  complainant  because  they 
had,  before  filing  the  bill,  conveyed  their  in- 
terest in  the  land  to  Abbott;  that  Williams 
and  Hardee  never  attempted  to  obtain  a  con- 
veyance from  Mrs.  Bailey  until  after  the 
ejectment  suit  was  brought,  and  that  the 
bill  contains  no  offer  to  do  equity,  and  shows 


no  reason  for  the  granting  of  an  Injnnctlon 
as  prayed. 

On  May  13,  1913,  an  order  was  made 
granting  a  temporary  Injunction  as  prayed, 
upon  the  complainants'  entering  into  a  bond 
in  the  sum  of  $1,000,  with  sufficient  sureties 
to  be  approved  by  the  clerk,  conditioned  up- 
on paying  the  defendant  all  costs,  damages, 
and  expenses  that  he  may  sustain  if  the  in- 
junction be  dissolved,  or  the  bill  dismissed 
on  final  hearing.  The  bond  was  filed  and  ap- 
proved by  the  clerk,  and  an  injunction  was 
issued  on  June  7,  1913,  enjoining  the  de- 
fendants Annie  R  Bailey  and  Thomas  W. 
Fielding  from  further  prosecuting  the  eject- 
ment suit  to  obtain  possession  of  the  200- 
acre  tract 

Replications  were  filed  to  the  answers  of 
the  defendants,  and  on  July  1,  1913,  an  ex- 
aminer was  appointed  to  take  testimony.  In 
December,  1913,  the  examiner  filed  his  re- 
port, and  on  March  6,  1914,  the  cause  was 
set  down  by  defendants  for  final  hearing. 
The  complainants  and  defendants  filed  mo- 
tions before  the  chancellor,  Insisting  upon 
their  respective  objections  made  before  the 
examiner  to  the  reception  and  rejection  of 
evidence.  These  motions  were  heard  and 
disposed  of  by  the  chancellor,  and  a  final  de- 
cree was  made  and  entered,  finding  the 
equities  "are  not  with  the  complainants,"  dis- 
solving the  injunction  theretofore  Issued, 
and  dismissing  the  bill  at  complainants'  costs. 
From  this  decree  the  complainants  appealed. 

BVom  the  evidence  in  this  case  it  api)ear8 
that  Annie  E.  Bailey  was  once  the  wife  of 
J.  S.  Bailey,  and  divorced  him.  J.  S.  Bailey 
died,  leaving  about  16  children,  many  of 
whom  were  minors,  4  of  whom  were  minor 
children  by  his  wife  Annie.  During  the  year 
1909  he  conveyed  to  J.  D.  Guthrie  the  S.  % 
of  the  S.  W.  %  of  section  24,  and  the  N.  W. 
^,  of  the  N.  W.  %,  and  B.  %  of  the  N.  W. 
^,  of  section  25,  township  10  south,  range  15 
east,  in  Alachua  county,  hereafter  referred 
to  as  the  200-acre  tract  This  is  the  tract 
over  which  the  litigation  occurred.  There 
was  another  tract  hereafter  called  the  160- 
acre  tract  described  particularly  as  the  S. 
W.  ^  of  section  7,  township  10  south,  range 
19  east  in  Alachua  county,  of  which  he  ap- 
pears to  have  died  seised  and  possessed. 
Bailey  left  a  will,  the  contents  of  which  was 
not  given  in  evidence,  Boland  and  Holt 
were  executors.  In ,  1910,  J.  D.  Guth- 
rie conveyed  the  200-acre  tract  to  Annie  H. 
Bailey,  hereafter  referred  to  as  Mrs.  Bailey, 
who  is  one  of  the  appellees  here.  During 
June,  1911,  Mrs.  Bailey  obtained  a  Judgment 
at  law  against  Roland  and  Holt  as  executors 
of  the  will  of  J.  S.  Bailey,  in  the  sum  of  $4,- 
145,  and  court  costs  amounting  to  $73.40. 

The  complainants  Williams  and  Hardee, 
two  of  the  appellants  here,  are  attorneys  at 
law,  and  as  such  represented  Mrs.  Bailey  in 
her  suit  against  <ihe  executors  and  in  looking 
after  her  Interests  in  the  estate  as  guardian 
of  her  minor  children,  for  which  service  it 
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does  not  appear  what  compensation  they 
were  to  receire.  On  April  6,  1912,  the  sher- 
iff of  Alachua  county,  under  instructions 
from  Williams  and  Hardee,  levied  the  exe- 
cution which  issued  upon  Mrs.  Bailey's  Judg- 
ment, upon  the  two  tracts  of  land,  and  after 
advertising  the  sale,  sold  them  at  public  out- 
cry. Wllllanis  and  Hardee  became  the  pur- 
chasers of  the  20O-acre  tract  for  $100,  and  ob- 
tained a  sheriff's  deed  therefor,  while  the 
160-acre  tract  was  purchased  by  them  for 
Mrs.  Bailey.  Prior  to  this  sale  Mrs.  Bailey  had 
obtained  quitclaim  deeds  from  many  of  the 
heirs  of  J.  S.  Bailey  through  their  guardians 
to  the  200-acre  tract,  and  Williams  and  Har- 
dee had  obtained  quitclaim  deeds  to  the  160- 
acre  tract  Mrs.  Bailey  protested  to  the  sher- 
iff against  the  sale  of  the  lands  under  the 
execution,  and  prior  to  the  sale  went  with 
blm  to  the  office  of  Williams  and  Hardee  to 
talk  over  the  matter,  where  she  seemed  to  be 
convinced  by  Williams  and  Hardee  that  it 
was  proper  to  sell  the  land  under  the  execu- 
tion, and  the  sale  was  made  in  due  course 
with  the  result  as  stated.  Prior  to  this  sale 
Mrs.  Bailey,  upon  the  request  of  Williams 
and  Hardee,  as  guardian  of  her  four  minor 
children,  executed  a  deed  to  Williams  and 
Hardee  to  the  200-acre  tract,  and  the  160- 
acre  tract,  Williams  and  Hardee  acting  as  her 
attorneys  in  securing  the  order  of  court  It 
seems  that  Williams  and  Hardee  also  acted  as 
attorneys  for  the  guardians  of  some  of  the 
minor  children  of  Bailey  In  their  claims 
against  the  estate.  It  seems  that  these  claims 
were  adverse  to  the  claim  of  Mrs.  Bailey  to 
the  200-acre  tract,  while  they  were  equally 
Interested  with  Mrs.  Bailey's  four  children 
In  the  160-acre  tract,  and  It  was  through  Wil- 
liams and  Hardee,  her  attorneys,  that  Mrs. 
Bailey  secured  quitclaim  deeds  from  some  of 
the  heirs  of  J.  S.  Bailey  to  the  160  acres. 
Roland  and  Holt,  the  executors  of  the  will 
of  J.  s'.  Bailey,  had  on  hand  $891.96  In  money 
belonging  to  the  estate.  After  the  Judgment 
was  obtained  by  Mrs.  Bailey  against  them, 
Williams  and  Hardee  collected  that  money, 
Mrs.  Bailey  receiving  only  $128.39,  which  was 
paid  to  her  on  April  16,  1912,  by  Williams 
and  Hardee  by  check.  This  check  was  for  the 
sum  of  $428.39,  and  included  the  $300  which 
they  claim  was  the  price  agreed  upon  between 
them  and  Mrs.  Bailey  to  be  paid  in  money  for 
the  200  acres.  At  the  same  time  they  execut- 
ed in  her  favor  a  quitclaim  deed  to  the  160 
acres,  which  they  claim  was  the  remainder  of 
the  consideration  for  the  200  acres  to  be  quit- 
claimed by  her  to  them.  At  that  time  they 
took  from  her  the  guardian's  deed  to  both 
tracts  as  stated. 

In  August,  1912,  Williams  and  Hardee  en- 
tered into  a  contract  with  W.  L.  Abbott,  one 
of  the  complainants  below,  to  sell  him  the 
200-acre  tract  Abbott  went  upon  the  lAace, 
built  some  houses,  and  repaired  fences  and 
spent  in  Improvements  about  $500.  Mrs. 
Bailey  at  the  time  was  living  on  the  place, 
her  son  had  planted  a  crop  on  it,  but  had 


abandoned  It,  and  she  was  In  (Aarge  of  tbe 
crop  and  pasturing  her  stock  on  the  land. 
The  price  which  Abbott  agreed  to  pay  Wil- 
liams and  Hardee  for  the  place  was  $2,000; 
he  paid  $10  cash  and  went  on  the  place  and 

made  the  Improvements  as  stated.    In , 

1912,  Mrs.  Bailey  conveyed  the  200  acres  to 
Thomas  W.  Fielding  by  warranty  deed,  for  a 
consideration  of  $400,  and  on  the  same  day 
Fielding  instituted  an  action  of  ejectment  in 
the  circuit  court  for  Alachua  county,  in  the 
name  of  Mrs.  Bailey  for  his-  use,  against  Ab- 
bott, for  the  possession  of  the  200  acres.  lAis 
suit  was  without  the  knowledge  of  Mrs.  Bai- 
ley. 

It  is  contended  by  Williams  and  Hardee:, 
and  such  ctmtentlon  is  tbe  basis  of  this  suit, 
that  they  entered  into  a  parol  agreement  with 
their  client  Mrs.  BaUey,  whereby  for  tbe  con- 
sideration of  $300  in  money  and  a  quitdaim 
deed  from  them  to  her  for  the  160-acre  tract 
she  would  execute  a  quitclaim  deed  to  them 
for  the  200-acre  tract ;  that  pursuant  to  sncb 
agreement  they  paid  her  tbe  $300  which  was 
included  In  the  check  mentioned,  and  execut- 
ed and  delivered  to  her  tbe  quitclaim  deed  to 
tbe  160  acres;  that  they  took  possession  of 
the  200  acres,  but  she  refused  to  cofriply  with 
the  agreement  on  her  part,  and  baa  not  ex- 
ecuted the  quitclaim  deed  to  them  for  the 
200  acres.  This  suit  is  to  compel  the  spedflc 
performance  of  that  alleged  agreement  Mrs. 
Bailey  denies  the  existence  of  such  an  agree- 
ment; denies  that  she  authorized  them  to 
take  possession  of  the  land ;  avers  that  she 
was  in  possession  during  the  year  1912,  bad 
never  surrendered  possession  to  any  one,  nor 
authorized  any  one  to  go  on  the  land  and 
make  improvements;  that  the  $300  paid  to 
her  by  Williams  and  Hardee  was  collection 
by  them  for  her  from  the  sale  of  timber  on 
the  160-acre  tract;  that  in  executing  the 
guardian's  deed  to  them  for  the  200-acre 
tract  and  in  consenting  to  the  sale  of  the  land 
under  the  execution,  she  acted  according  to 
their  advice  as  her  counsel,  and  that  she  has 
never  received  any  part  of  the  $891.96  except 
the  sum  of  $12839,  included  in  the  check  for 
$428.39  paid  to  her  on  April  16^  1912,  and  $50 
at  some  prior  time;  that  she  never  signed 
any  agreement  in  writing,  nor  entered  into 
one  orally  with  them  to  convey  to  them  the 
200-acre  tract 

[1]  Many  of  the  assignments  of  error  are 
based  upon  the  defendants'  objections  to  ques- 
tions propounded  by  solicitors  for  the  defend- 
ants to  complainants'  witnesses,  niese  ques- 
tions sought  to  elicit  from  U  P.  Hardee  and  J. 
A.  Williams,  who  constituted  the  law  firm  of 
Williams  &  Hardee,  wbo  were  complainants 
below  and  witnesses  in  their  own  behalf,  in- 
formation as  to  their  professional  relations 
with  Mrs.  Bailey,  the  manner  of  the  dis- 
charge of  their  duties  to  her,  and  the  par- 
ticular details  of  the  various  transactions 
which  led  up  to  and  culminated  in  the  alleged 
contract  between  them  and  Mrs.  Bailey  for 
the  purchase  by  them  of  the  200-acre  tract 
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We  do  not  regard  tbe  Information  Bongfht  by 
these,  questions  as  either  "Improper,  Imma- 
terial, or  irrelevant,"  nor  that  the  questions 
were  improper  In  cross-examination.  These 
two  witnesses  In  their  own  behalf  testified 
concerning  an  agreement  which  they  said 
Mrs.  Bailey  had  made  with  them  for  the  con- 
veyance of  certain  lands,  and  which  they 
were  seeking  to  enforce.  It  was  permissible 
to  inqnlre  fully  into  this  transaction  to  dis- 
cover its  fanlts,  if  any,  to  inquire  Into  the 
consideration,  to  ascertain  tbe  relations  the 
parties  bore  to  each  other,  and  whether  the 
requisite  good  faith  and  fair  dealing  had  been 
ivactlced.  All  of  this  went  to  the  very  vitals 
of  the  agreements  about  which  the  witnesses 
testified.  In  such  matters  a  wide  latitude  of 
cross-examination  is  allowed.  If  the  evidence 
sought  could  throw  light  on  the  transaction. 
It  was  admissible.  Volusia  County  Bank  ▼. 
Blgelow,  45  Fla.  638,  8S  South.  704. 

Tbe  above  was  a  case  involving  fraud, 
and  the  court  said: 

"Especially  should  extreme  latitude  be  permit- 
ted on  the  croBs-examination  of  tbe  party  as- 
sertiDg  title  under  a  sale  to  her,  alleged  to  be 
frandnlent" 

The  court  quoted  approvingly  from  Zerbe 
V.  Miller,  16  Pa.  488,  text  495,  in  which  it 
was  said: 

"This  latitude  can  never  injure  an  honest 
man.  Covin  and  deceit  avoid  the  light;  but 
fair  dealing  invites  investigation." 

But  tbe  case  at  bar  is  analogous.  The  re- 
lations of  attorney  and  client  existing  be- 
tween Williams  and  Hardee  and  Mrs.  Bailey 
exacted  from  them  the  very  highest  degree 
of  good  faith  In  tbe  minutest  detail  of  this 
transaction.  It  was  therefore  Important  to 
show  the  relation  and  examine  the  transac- 
tion closely.  If  there  was  any  circumstance 
which  discredited  their  good  faith,  it  was 
proper  to  bring  it  to  light  Fields  v.  State, 
46  Fla.  84,  35  South.  185. 

[2]  The  record  in  this  case  leaves  some 
very  salient  and  Important  points  in  doubt 
which  it  was  absolutely  necessary  for  tbe 
complainants  to  make  clear,  not  by  a  pre- 
jranderance  of  the  evidence  merely,  bat  In- 
disputably certain  almost  to  the  degree  of 
demonstration  to  entitle  them  to  the  relief 
prayed  for  in  the  bill.  In  all  their  dealings 
with  Mrs.  Bailey,  their  client,  particularly  In 
making  the  agreenient  with  her  for  tbe  pur- 
chase of  the  200-acre  tract,  did  Williams  and 
Hardee  explain  to  her  fully  and  fairly  every 
detail  of  the  transactions,  did  they  exercise 
toward  her  that  uberrima  fides  which  the 
relations  between  them  of  attorney  and  client 
required,  and  the  law  demanded?  Why  did 
it  become  necessary  to  distribute  between  the 
heirs  of  J.  S.  Bailey  the  $891.06  collected 
by  the  attorneys  for  Mrs.  Bailey  from  the 
executors  of  the  will  of  J.  S.  Bailey  on  the 
Judgment  obtained  by  them  for  Mrs.  Bailey? 
Why  was  Mrs.  Bailey  required  to  share  that 
nun  so  collected  on  her  Judgment  with  the 
heirs  of  J.  S.  Bailey  and  what,  by  way  of 
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consideration,  did  she  receive  for  It,  having 
already  the  legal  title  to  tbe  200-acre  tract? 
If  Wmiame  and  Hardee  collected  $891.96 
from  the  executors  and  paid  Mrs.  Bailey 
only  $128.39  of  that  sum  while  She  had  al- 
ready the  legal  title  to  the  two  hundred 
acres,  why  were  they  to  receive  the  160-acre 
tract  valued  by  them  at  about  $2,000?  Why 
did  they  represent  some  of  the  heirs  of  X  8. 
Bailey  whose  interests  were  inimical  to  those 
of  Mrs.  Bailey?  Did  they  make  compromises 
with  the  former  at  the  expense  of  the  latter 
to  their  personal  financial  advantage?  What 
became  of  the  $100  which  the  200-acre  tract 
brought  at  sherifCs  sale,  and  what  did  the 
160-acre  tract  bring  at  that  sale,  and  who 
received  the  money?  Why  were  the  deeds 
from  J.  S.  Bailey  to  J.  D«  Outhrle,  and  from 
Guthrie  to  Mrs.  Bailey,  for  the  200-acre 
tract  treated  as  vcdd,  and  were  the  reasons 
for  so  treating  them,  as  well  as  the  efTect 
on  Mrs.  Bailey's  interests,  fully  explained 
and  made  clear  to  Mrs.  Bailey?  When,  at 
what  time,  and  for  what  consideration  did 
Williams  and  Hardee  acquire  an  Interest  in 
the  160-acre  tract,  and  to  whom  was  the  con- 
sideration paid?  If  the  $300  paid  by  WU- 
liams  and  Hardee  to  Mrs.  Bailey  on  April 
16,  1912,  were  the  proceeds  from  the  rental 
or  sale  of  timber  on  the  160-acre  tract,  what 
consideration  did  they  pay  for  the  quitclaim 
deed  from  Mrs.  Bailey  to  the  200-acre  tract? 
What  acts  of  open,  notorious,  and  exclusive 
possession  of  the  200-acre  tract  did  Wil- 
liams and  Hardee  exercise  after  their  alleged 
agreement  with  Mrs.  Bailey  for  the  purchase 
of  that  land?  These  and  a  few  other  perti- 
nent questions  are  not  (dearly  and  satisfactor- 
ily answered  in  the  record. 

It  Is  a  well-established  principle  of  law 
that  spedflc  performance  of  a  contract  for 
the  sale  of  lands  is  not  a  matter  of  right 
in  either  party,  but  a  matter  of  sound  rea- 
sonable discretion  in  the  court.  The  question 
is  not  what  the  court  must  do,  but  what  It 
may  do,  under  tbe  circumstances.  Maloy  t. 
Boyett,  63  FU.  056,  43  South.  243;  Asia  t. 
HIser,  38  Fla.  71,  20  South.  796;  Nobles  v. 
L'Engle,  58  Fla.  480,  51  South.  405.  Wheth- 
er the  spedflc  performance  of  a  contract  for 
the  conveyance  of  real  estate  will  be  en- 
forced by  Judicial  procedure  is  determined 
by  the  applicatiom  of  the  established  prin- 
ciples of  equity  designed  for  administering 
Justice  that  are  appropriate  to  tbe  facts  and 
circumstances  of  the  particular  case.  L'En- 
gle V.  Overstreet,  61  Fla.  653,  55  South.  881. 

[3]  It  Is  the  rule  that  the  degree  of  proof 
required  to  establish  the  existence  of  a  parol 
contract  to  convey  lands  In  order  to  warrant 
enforcement  of  specific  performance  is  great- 
er than  a  mere  preponderance  of  evidence. 
Dunn  V.  McGovem,  116  Iowa,  663,  88  N.  W. 
938 ;  DalzeU  v.  Dueber  Watch  Case  Manufg 
Co.,  140  D.  S.  815, '13  Sup.  Ct  886,  37  L. 
Ed.  749;  Sands  v.  Sands,  112  111.  226;  Lang- 
ston  V.  Bates,  84  la  624,  26  Am.  Bep.  466. 
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The  evidence  must  be  clear,  fall,  and  tree 
from  suspicion.  Harris  v.  Elliott,  45  W.  Va. 
245,  32  S.  E.  176.  See,  also.  Knight  v. 
Knight,  51  W.  Va.  618,  41  S.  B.  905;  PnrceU 
v., Miner,  4  Wall.  (TJ.  S.)  513,  text,  517,  18  L. 
Ed.  435;  Beall  v.  Clark,  71  Ga.  818;  Dewey 
v.  Spring  Valley  Land  Co.,  98  Wis.  83,  73 
N.  W.  565;  Rice  v.  Rlgley,  7  Idaho,  115,  61 
Pac.  290;  WUmer  v.  Farrls,  40  Iowa,  309. 
In  the  latter  case  It  was  held  that  admis- 
sions of  the  defendant,  made  In  conversa- 
tions with  third  persons.  Is  Insufficient  to 
establish  the  existence  of  the  contract,  when 
It  is  denied  by  the  defendant  under  oath  as 
a  witness. 

[4]  On  the  question  of  the  character  of 
possession,  when  possession  is  relied  on  as 
part  performance  to  lift  a  parol  contract  for 
the  conveyance  of  lands  out  of  the  statute, 
the  Supreme  Court  of  Kansas  said  it  must  be 
notorious,  exclusive,  continuous,  and  in  pur- 
suance of  the  contract  Baldwin  v.  Baldwin, 
73  Kan.  39,  84  Pac.  568,  4  L.  R.  A.  (N.  S.) 
957;  Brown  on  Statute  of  Frauds,  §{  472- 
476 ;  Roberts  v.  Templeton,  48  Or.  66,  80  Pac. 
481,  8  Ia  K.  A.  (N.  S.)  790,  note  page  813. 

In  the  case  at  bar  it  was  not  made 
to  appear  that  Williams  and  Hardee  took 
such  possession  that  could  be  called  dis- 
tinct, exclusive,  or  notorious.  It  does  not 
appear  that  there  was  ever  a  change  of  pos- 
session from  Mrs.  Bailey  to  them. 

[6]  Another  very  important  consideration 
In  tills  case  was  the  undoubted  relation  of 
attorney  and  client  that  existed  between  Wil- 
liams and  Hardee  and  Mrs.  BaUey.  This 
relation  had  extended  over  a  period  of  years, 
and'  existed  Immediately  prior,  If  not  at  the 
actual  time  of,  the  making  of  the  alleged 
contract.  These  gentlemen  had  represented 
her  In  all  her  litigations  and  claims  against 
the  estate  of  J.  S.  Bailey.  It  was  the  duty 
of  counsel  to  advice,  counsel,  and  fully  pro- 
tect and  advance  her  Interesta  This  rela- 
tion admits  of  BO  much  influence  and  so 
much  confidence  and  abuse  of  confidence,  and 
of  so  great  an  opportunity  for  extortion,  that 
transactions  between  attorney  and  client, 
when  the  former  seemingly  profits  at  the  ex- 
pense of  the  latter,  wUl,  if  not  regarded  as 
presumptively  void,  be  examined  with  the 
closest  scrutiny,  to  the  end  that  It  may  be 
determined  whether  the  attorney  has  exer- 
cised toward  his  client  the  utmost  of  good 
faith  In  every  detail  of  the  transaction.  See 
Vanasse  v.  Reld,  111  WU.  303,  87  N.  W.  192; 
Stublnger  v.  Frey,  116  Ga.  396,  42  S.  E.  713; 
Bumham  v.  Heselton,  82  Me.  496,  20  AU.  80, 
9  L.  R.  A.  90 ;  Lewis  v.  Broun,  36  W.  Va.  1, 
14  S.  E.  444.  The  burden  is  upon  the  at- 
torney, when  he  acquires  the  subject-matter 
of  the  litigation,  to  affirmatively  establish 
utmost  of  good  faith  and  fairness  of  the 
transaction,  as  well  as  adequacy  of  consid- 
eration, also  that  he  Informed  his  client  of 
the  material  facts  and  gave  her  the  same 
disinterested  advice  he  would  have  given  had 
^be  sale  been  made  to  a  stranger.    There  Is 


no  presumption  of  Innocence  or  improbability 
of  wrongdoing.  He  has  the  heavy  responsi- 
bility of  proving  that  his  diligence  to  do  the 
best  for  his  client  has  been  as  great  as  if  be 
was  only  an  attorney  dealing  for  her  with  a 
stranger.  Gibson  v.  Jeyes,  6  Ves.  Jr.  266; 
Holman  v.  Loynes,  4  De  Gex,  M.  tc  G.  270; 
Toung  v.  Murphy,  120  Wis.  49,  97  N.  W.  496; 
Cox  V.  Delmas,  99  CaL  104,  33  Pac.  836; 
Condlt  V.  Blackwell,  22  N.  J.  Eq.  481;  Day 
V.  Wright,  233  lU.  218,  84  N.  B.  226;  Dunn  v. 
Record,  63  Me.  17;  Klein  v.  Borchert,  89 
Minn.  377,  95  N.  W.  215;  Crocheron  v.  Sav- 
age, 75  N.  J.  Bq.  589.  73  Aa  33,  23  L.  R.  A. 
(N.  S.)  679.  In  many  states  It  has  been  held 
that  the  transaction  is  presumptively  void. 
Keenan  v.  Scott,  64  W.  Va.  137,  61  S.  E.  806; 
Stublnger  v.  Frey,  supra;  Roby  v.  Colehour, 
136  lU.  300,  26  N.  B.  77T;  Condlt  ▼.  Blade- 
well,  supra.  And  voidable  at  the  option  of 
the  client  Lane  v.  Black,  21  W.  Va.  617. 
In  the  case  of  Bolles  v.  O'Brien,  63  Fla.  342, 
59  South.  133,  this  court  said  the  whole  bar- 
den  of  establishing  by  clear  and  convincing 
evidence  the  fairness  of  the  agreement  and 
that  it  was  made  upon  fnll  and  adequate 
consideration.  Is  cast  upon  the  attorney.  See 
2  R.  C.  L.  966-075. 

The  assignments  of  error  are  numerons. 
Because  of  the  view  we  take  of  this  case.  It 
is  unnecessary  to  discuss  them  in  detail  here. 
They  have  been  urged  with  diligence  and 
force  by  appellants'  counsel,  and  all  of  them 
have  been  examined  and  considered  by  this 
court.  Those  assignments  which  are  bajsed 
upon  objections  to  questions  propounded  by 
defendants'  counsel  upon  cross-examinatltm 
of  the  witnesses  L.  P.  Hardee  and  J.  A.  Wil- 
liams, which  sought  to  elicit  information  as 
to  the  relations  existing  between  them  and 
Mrs.  BaUey  as  attorneys  and  client;  the  man- 
ner and  particulars  of  the  discharge  by  them 
of  the  duties  to  Mrs.  Bailey  arising  out  of 
that  relation ;  the  acquisition  by  them  of  the 
subject-matter  of  their  fee  or  the  property 
affected  by  the  litigation  which  they  were 
conducting,  or  had  conducted  for  her,  and 
which  figured  in  the  transaction  on  whlcih 
this  salt  was  based ;  their  knowledge  of  the 
character  of  the  claims  of  the  Bailey  heirs 
to  the  two  tracts  of  land  and  Mrs.  Bailey's 
interests  or  claims  thereto  as  they  were 
known  to  her  attorneys;  their  dealings  with 
the  other  heirs  of  Bailey  In  so  far  as  their 
claims  were  inimical  to  the  Interests  of  Mrsi 
Bailey — we  think  were  relevant  and  ma- 
terial, and  proper  in  cross-examination  of 
those  witnesses,  and  went  directly  to  the 
good  faith  and  fair  dealing  of  the  attorneys 
with  their  client  which  they  were  bound  to 
make  clear;  that  it  was  not  matter  of  affirma- 
tive defense,  but  on  the  contrary,  essential 
to  be  shown  by  the  complainants  In  order 
to  maintain  their  cause. 

The  100th  and  the  101st  assignments  we 
think  are  not  well  taken.  The  evidence 
sought  was  clearly  admisaible  as  tending  to 
show  Mrs.  Bailey's  interest  In  the  160-acre 
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tract  which  Wflllama  and  Hardee  offered  as 
part  of  the  consideration  for  the  other  tract 
which  they  seek  to  obtain  from  Mrs.  Bailey. 
As  to  the  matter  which  was  made  the  basis 
of  the  lOSth  and  109th  assignments,  the  sub- 
stance was  brought  out  in  the  cross-examina- 
tion by  the  defendants'  counsel  of  the  wit- 
nesses Williams  and  Hardee  which  we  hold  to 
have  been  proper ;  this  t)eiug  true,  the  docu- 
ments themselves  were  not .  material.  The 
case  of  Volusia  County  Bank  t.  Blgelow,  45 
Fla.  638,  33  South.  704,  does  not  support  ap- 
pellants' 110th  assignment  In  that  case  Mrs. 
Blgelow's  husband  was  In  possession  of  the 
goods;  his  declaration  at  that  time  concern- 
ing the  disposition  of  the  property  the  court 
held  need  not  have  been  brought  home  to 
her.  In  this  case  the  declarations  of  Mrs. 
Bailey  to  Williams  and  Hardee  conid  not 
affect  Fielding's  rights,  unless  they  had  been 
brought  home  to  bim.  The  circumstances  of 
the  parties  were  different  from  those  in  the 
Blgelow  Case,  and  nothing  short  of  the 
notorious  possession  of  the  lands  by  WiUiams 
and  Hardee  would  have  availed  them. 

The  substance  of  the  matter  made  the 
basis  of  the  U7th  assignment  has  been  con- 
sidered In  the  other  assignments,  and  we 
think  this  assignment  is  not  well  taken. 

Complainants  moved  to  strike  the  testi- 
mony of  Thomas  W.  Fielding  as  to  conver- 
sations he  had  with  Mrs.  Bailey  concerning 
the  possession  of  the  land,  presumably  her 
possession,  as  the  testimony  of  Mr.  Fielding 
related  to  that.  The  burden  was  upon  Wil- 
liams and  Hardee  to  show  their  possession 
open,  notorious,  exclusive.  Mrs.  Bailey's 
etatements  to  Mr.  Fielding  as  to  her  occn- 
I»ancy  of  the  land  could  not  imsslbly  affect 
their  possession  If  it  existed.  The  question 
was,  Had  Williams  and  Hardee  met  the  bur- 
den which  rested  upon  them  In  this  case  as 
to  actual  possession  of  the  land,  as  well  as 
to  the  other  elements  necessary  for  them  to 
establish  in  order  to  obtain  the  relief  they 
prayed  for  in  the  bill?  and  not  the  good  faith 
of  Fielding;  therefore  the  statements  made 
by  Mrs.  Bailey  to  him  became  immaterial,  it 
is  true,  but  harmless  nevertheless. 

This  disposes  of  all  the  assignments  of  er- 
ror except  the  last,  which  is  directed  against' 
the  decree.  The  chancellor,  reviewing  all 
the  facts  in  the  case,  decreed  that  the  Injunc- 
tion should  be  dissolved,  and  the  cause  dis- 
missed. No  error  has  been  made  to  appear 
In  this  record.  The  decree  was  based  large- 
ly on  questions  of  fact  The  principles  of 
the  law  which  he  evidently  applied  to  those 
facts  we  think  are  sound,  and  were  correctly 
applied.  Bvery  presumption  Is  in  favor  of 
the  ruling  of  the  trial  Judge.  Ouerra  v. 
Guiterrez,  66  Fla.  67t,  04  South.  232;  Mock 
V.  Thompson,  B8  Fla.  477,  60  South.  673. 

The  decree  is  affirmed. 

TAYLOR,  O.  J.,  and  8HACKLEF0RD, 
COCKRBLL,  and  WHITFIELD,  33.,  concur. 


(69  Fla.  2S3) 
LEE  y.  STATB. 
(Supreme  Court  of  Florida.     Feb.  24,  1015.; 

fBvllalnn  6v  the  Oourt.) 

1.  CsnaNAi,  Law  €=3303  —  iNCBiiaicATiHO 

EVIDENCI>— ADMISBIBILITT. 

Where  one  under  arrest  hands  his  shoe  to 
the  officer  in  charge,  who  places  the  shoe  in  a 
track  near  the  scene  of  the  homicide,  the  latter 
may  testify  that  the  shoe  fitted  the  track  ex- 
actly, even  though  he  did  not  warn  the  former 
against  incriminating  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i!  871-874 ;  Dec.  Dig.  €=»303.] 

2.  CaiuiNAL  Law  e=>6i^  —  Appeal  —  Bxoep- 

nON    TO    INSTBCOTIONS— SXJFnCIENOT. 

A  single  exception  to  three  refused  instruc- 
tions will  not  avail,  where  one  of  the  instruc- 
tions is  argumentative  and  the  others  covered 
by  the  general  charge. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Di^.  t  2025;  Dec.  Dig.  «=>844.] 

3.  STTFnCIBNOT  OF  BVIOKNOE. 

The  evidence  sustains  the  verdict 

Error  to  Circuit  Court  Nassau  County; 
Geo.  Couper  Gibbs,  Judge. 

James  Lee,  Sr.,  was  convicted  of  murder 
In  the  first  degree,  and  brings  error.  Af- 
firmed. 

Marlon  ft  Waybright,  of  Jacksonville,  for 
plaintiff  In  error.  T.  F.  West  Atty.  Gen., 
and  O.  O.  Andrews,  Aast  Atty.  Gen.,  for  the 
State. 

COCKRBLL^  J.  The  plaintiff  in  error  was 
convicted  of  murder  in  the  first  degree,  and, 
there  being  a  recommendation  to  mercy,  he 
was  sentenced  to  life  imprisonment 

We  might  refuse  to  entertain  any  of  the 
assignments  of  error,  by  reason  of  the  very 
great  irregularity  in  the  settlement  of  the 
bill  of  exceptions,  upon  which  all  the  assign- 
ments of  error  are  based ;  but  the  state  has 
declined  to  take  advantage  of  the  Irregular- 
ity, and  the  bill  was  actually  signed  by  the 
drcolt  Judge  who  tried  the  case. 

[1]  A  few  hours  after  the  homicide,  this 
accused  was  taken  to  the  scene.  The  officer 
in  charge  testified  to  the  similarity  of  the 
tracks  made  by  Lee  with  those  plainly  mark- 
ed In  soft  sand  going  from  the  scene.  The 
accused  at  the  officer's  suggestion  took  off  a 
shoe,  and  the  ofiicer  testified  that  It  fitted  the 
track  exactly.  This  testimony  was  objected 
to  upon  the  sole  ground  that  he  could  not 
testify  as  to  how  that  track  is  compared 
with  Jim  Lee's,  which  was  merely  repeating 
that  he  objected.  No  objection  was  then 
urged  as  to  the  officer  not  warning  the  de- 
fendant as  to  his  right  to  decline  Incriminat- 
ing evidence,  and  it  would  appear  to  have 
been  entirely  voluntary.  After  the  whole 
matter  had  been  thoroughly  threshed  out 
there  was  a  motion  interposed  to  strike  all 
the  evidence  in  regard  to  placing  the  shoes 
In  the  tracks,  on  the  ground  of  compulsion. 
We  think  the  motion  was  properly  refused, 
as  being  not  timely  made,  and  further  that 
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even  tbongb  the  act  of  handing  over  the  shoe 
be  considered  a»  constructively  compulsion, 
yet  the  evidence  was  competent.  See  Dick- 
ens T.  State,  50  Fla.  17,  38  South.  900;  Moss 
V.  State,  40  South.  340;i  State  v.  Fuller,  34 
Mont  12,  85  Pac.  369,  8  L.  R.  A.  (N.  8.)  762, 
9  Ann.  Cas.  648;  Myers  v.  State,  97  Ga.  76, 
25  S.  E.  252;   State  v.  Arthur,  120  Iowa,  235, 

105  N,  W.  422;   Krens  v.  State,  76  Neb.  294, 

106  N.  W.  27;  People  v.  Van  Wormer,  175  N. 
Y.  188,  67  N.  El  299;   State  t.  Orabam,  74  N. 

0.  646,  21  Am.  Rep.  493;  State  t.  Sanders, 
76  S.  O.  409,  56  S.  E.  36;  Walker  y.  State, 
7  Tex.  App.  245,  82  Am.  Rep.  595;  Thorn- 
ton T.  State,  117  Wla.  838,  93  N.  W.  1107,  98 
Am.  St  Rep.  924;  4  Wigmora  on  Bv.  {  2266; 
2  Wharton's  Crim.  Ev.  {  965.  This  Is  not  a 
case  where  an  Inference  is  sought  to  be 
drawn  from  a  refusal  to  permit  the  nse  of  a 
shoe,  or  to  make  a  track. 

[2]  There  was  a  single  exception  to  tlie  re- 
fnsal  to  give  three  instructions  requested  by 
the  accused.  Error  Is  assigned  as  to  two  of 
them  only;  a  tadt  admission  that  one  was 
properly  refnsed.  One  of  them  is  clearly 
argumentative,  and  the  others  sufficiently 
covered  by  the  court's  general  charge. 

[3]  Oreat  stress  is  laid  upon  the  alleged  in- 
sufficiency, of  the  evidence  to  identify  the 
accused  with  the  commission  of  the  homicide. 
We  think,  however,  that  the  state  made  out  a 
plain  case^  while  the  jury  was  amply  jus- 
tified in  dedlning  to  accept  the  defense  of  an 
alibi. 

Judgment  affirmed. 

TATLOR,  O.  J.,  and  SHACKLEFORD, 
WHITFIELD,  and  ELXJS,  JJ^  concur, 

(186La.  7*8) 

No.  20516. 
SIBLEY,  Lu  B.  ft  S.  RY.  CO.  T.  BLLIOTT, 

Tax  Collector,  et  aL 

(Supreme  Court  of  Louisiana.    June  29,  1914. 

On  Rehearing,  March  8,  1916.) 

(SyUahv  bv  the  Court.) 

1.  Taxation  <S='196— Exemption— Railboads 

— "CONSTBUCTICD   AND   COUPLBTin." 

The  words  "constructed  and  completed," 
as  used  in  article  230  of  the  Constitution,  and 
as  used  in  the  amendment  to  the  Constitution 
proposed  by  Act  No.  16  of  1904,  in  connection 
with  the  exemption  of  railroads  from  taxation, 
mean  substantially  the  same  thing,  in  both  in- 
stances, and  in  neither  are  thev  susceptible  of 
the  interpretation  that  a  railroad,  the  con- 
stmction  of  which  was  begun  before,  or  which 
was  completed  after,  the  period  or  date  stated 
in  the  article  and  in  the  amendment,  respec- 
tivcly,  is  entitled  to  the  exemption  therein 
granted. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  i  314;   Dec.  Dig.  (S=3l96.] 

2.  Taxation  «=>231— Exkuftior— Railboadb 

— "ColtPLKTED." 

A  railroad  cannot  l>e  said  to  have  been 
"completed,"  within  the  meaning  of  the  amend- 

>  Reported  In  full  In  the  Southern  Reporter ;  re- 
ported as  a  memorandum  decision  without  opinion 
m  146  Ala.  <86. 


ment  to  the  Constitution  granting  exemption 
from  taxation  to  "any  railroad  or  part  of  rail- 
road that  shall  have  been  constructed  and 
completed  subsequently  to  January  1,  1905, 
and  prior  to  January  1,  1909,"  where  it  was 
built  as  a  logging  road,  for  a  particular  con- 
cern, and,  up  to  the  date  last  above  mentioned, 
had  been  provided  with  no  equipment  that  would 
have  enabled  it  to  serve  the  public,  generally, 
as  a  carrier  of  either  passengers  or  freight 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  871-378;   Dec.  Dig.  «=>231. 

For  other  deSnitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Complete.] 

Appeal  from  Eleventh  Jndldal  District 
Court,  Parish  of  Red  River;  W.  T.  Canning- 
ham,  Judge. 

Action  by  the  Sibley,  Lake  Bistenean  ft 
Southern  Railway  Company  against  W.  H. 
Elliott  and  othera  From  a  Judgment  for 
plaintiff,  defendants  appeal  Reversed  and 
remanded. 

R.  O.  Pleasant  Atty.  Oen.,  Harry  Gamble, 
Asst  Atty.  Gen.,  and  John  F.  Stephens,  Dlst 
Atty.,  of  Coushatta,  for  appellants.  W.  R. 
Thurmond,  of  Kansas  City,  Mo.,  and  Scheen 
ft  Blanchard,  of  Shreveport,  for  appellee. 

PROVOSTY,  3.  In  this  case,  the  plaintin 
railroad  company  claims  that  that  part  of  its 
railroad  situated  in  Red  River  pariah  is  ex- 
empt from  taxation  under  article  230  of  the 
Constitution,  as  amended  by  Joint  Resolu- 
tion No.  16,  p.  19,  of  1904,  exempting  from 
taxation  for  ten  years  from  the  date  of  its 
completion  any  railroad  "constructed  subse- 
quently to  January  1«  1905,  and  prior  to 
January  1,  1909." 

We  will  deal  first  with  that  section  of 
plaintiff's  road  extending  from  the  line  of 
Red  River  parish  to  Hall  Summit,  and  next 
with  that  section  below  Hall  Summit 

With  reference  to  the  first  of  these  sec- 
tions, plaintiff's  witness  Wlmberly  testified 
that  he  began  doing  business  at  Hall  Sum- 
mit in  September,  1904,  and  that  his  recol- 
lection is  that  the  roadbed  was  built  into 
Hall  Summit  in  1903.  Plaintiff's  witness 
Walter  testified  that  the  roadbed  was  con- 
structed down  to  a  quarter  of  a  mile  below 
HaU  Summit  in  1903.  And  a  letter  dated 
January  4,  1904,  written  to  the  secretary  of 
the  railroad  commission  by  J.  W.  Martin, 
general  manager  of  the  plaintiff  company, 
was  produced  by  defendant.  In  which  the  re- 
port is  made  that  five  miles  of  the  railroad 
was  completed  in  Red  River  parish  In  1903. 
This  would  comprise  this  entire  first  section, 
and  more.  The  same  general  manager  con- 
firms that  statement  as  a  witness  by  saying 
that  that  part  of  the  road  was  then  com- 
pleted in  so  far  as  grade  Is  concerned,  bat 
that  the  rails  were  not  yet  laid. 

In  order  to  be  entitled  to  the  said  consti- 
tutional exemption,  the  railroad  must  not 
only  have  been  "completed"  subsequently  to 
January  1,  1906,  but  must  also  have  been 
"constructed"  subsequently  to  that  date;   1 
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«.,  the  constmctlon  must  have  begun  subse- 
quent!; to  that  date.  This  first  section  of 
plaintiff's  road  had  been  In  large  measure 
constructed  at  that  date,  since  Its  roadbed 
was  built,  and  Is  therefore  not  entitled  to  the 
exemption. 

The  second  section,  from  a  point  about  a 
quarter  of  a  mile  below  Hall  Summit,  was 
begun  to  be  constructed  within  the  exemp- 
tion period;  but  whether  completed  within 
that  period  is  left  doubtful  by  the  evidence. 
Plaintiff's  same  witness  Walter,  whose  oc- 
cupation was  to  haul  logs  to  and  on  thia 
section,  says  that  if  any  freight  was  hauled 
on  it  he  does  not  recall  the  fact ;  that  about 
1911  they  hauled  some  bolts  and  fertilizer 
on  it  in  box  cars.  The  general  manager 
testifles  that  they  did  not  begin  to  haol 
freight  or  passengers  on  this  section  of  the 
road  until  1009  or  1910,  but  that  he  does  not 
know  when  they  began.  A  railroad  that  is 
not  yet  in  a  condition  for  hauling  freight 
cannot  be  said  to  be  completed  within  the 
meaning  of  'the  said  constitutional  exemp- 
tion. 

The  judgment  appealed  from  is  therefore 
set  aside,  and  the  suit  of  the  plaintiff  is  dis- 
missed, at  plaintiff's  cost  in  both  courts. 

On  Rehearing. 

MONROB,  O.  J.  In  the  peUtion  with 
which  this  suit  was  begun,  plaintiff  alleges 
that  6  miles  of  its  main  track  and  three- 
fourths  of  a  mile  of  side  track  were  "con- 
structed and  completed"  in  1906,  and  that 
2%  miles  of  its  main  track  were  "con- 
Bti-ucted  and  completed"  in  1907 ;  and  that  the 
6  miles  and  the  three-fourths  of  a  mile  are 
exempt  from  taxation,  because  completed 
subsequently  to  January  1,  1906,  and  prior 
to  January  1,  1909,  notwithstanding  that  the 
construction  was  begun  prior  to  January  1, 
1905;  and  that  the  remaining  2%  miles  are 
exempt  because  they  were  begun  and  com- 
pleted between  the  t^vo  dates  last  above  men- 
tioned. 

According  to  the  testimony  of  Mr.  J.  W. 
Martin,  who  hac  been  plaintiff's  general  su- 
perintendent since  1001,  exemption  is  claimed, 
for  8V&  miles  of  road,  of  which  414  miles 
should  lie  between  the  parish  line,  to  th  ' 
north,  and  "Hall  Summit,"  to  the  south,  and 
the  remaining  4%  mUes  should  lie  between 
Hall  Summit  and  some  point  to  the  south- 
ward of  that  Tillage.  But,  from  the  same 
testimony,  it  would  appear  that  there  never 
were  but  3  miles  of  road  below  Hall  Summit, 
and  that  at  some  time,  not  definitely  stated, 
plaintiff  removed  the  rails  from  one  of  those 
miles.  Beyond  that,  the  witness,  though  dil- 
igently examined  and  cross-examined  upon 
the  subject,  persistently  declined  to  fix  the 
date  at  which  the  extension  of  the  company's 
road,  below  Hall  Summit,  was  operated,  or 
was  ready  to  be  operated.  We  make  the 
following  excerpt  from  his  examination  by 
plaintiff's  counsel,  to  wit: 


"Q.  Approximately  how  many  miles  of  rail- 
road have  you  .in  Red  River  parish?  A.  Eight 
and  a  half  miles,  and  there  is  about  seven  and  a 
half  miles  of  steel  now  down.  Q.  Now  part 
of  that  has  been  abandoned ;  part  of  that  was 
never  used?  A.  Yes,  sir.  Q.  You  used  it  at 
the  time  that  it  was  down,  but  afterwards  70a 
stopped  using  it?  A.  We  took  it  up  to  the 
water  station.  Q.  Originally  you  had  it  built 
below  the  water  station?  A.  Yes,  sir;  but  the 
water  station  was  as  far  as  we  had  occasion 
to  go.  We  had  no  territory  beyond  Hall  Sum- 
mit, and  the  water  station  ia  about  two  miles 
below  there." 

On  the  cross-examination,  counsel  for  de- 
fendants, after  trying  time  and  again,  to  as- 
certain from  the  witness  at  what  time,  if  at 
all,  the  road,  below  Hall  Summit,  had  been 
operated,  asked  the  question  and  received  the 
answer  as  follows: 

"Q.  Did  I  under  stand  yon  to  say  that  yon 
did  not  besln  operations  on  that  last  4%  mUes 
until  1909?  A.  I  told  yon  that  I  could  not  give 
you  the  exact  date." 

Reconsidering  the  testimony,  we  are  con- 
firmed in  the  view  that  tbe  extension  below 
Hall  Summit  was  not  comideted  prior  to 
January  1,  1900. 

[1]  We  are  also  confirmed  In  the  view,  ex- 
pressed in  the  opinion  heretofore  handed 
down  (and  the  point  is  conceded  by  plaintifTs 
counsel),  that  the  road,  from  the  parish  line 
to  Hall  Summit,  was  in  process  of  construc- 
tion, and  had  so  far  progressed  that  the  road- 
bed had  been  graded  as  early  as  1903 ;  and, 
upon  the  other  hand,  our  re-examination  of 
the  testimony  leaves  in  doubt  the  question 
whether  a  "railroad,"  within  the  meaning  of 
the  constitutional  exemption  here  claimed, 
had  been  completed,  between  the  points  men- 
tioned prior  to  January  1,  1000. 

Article  230  of  the  Constitution  of  1898 
reads  (so  far  as  it  need  be  here  quoted)  as 
follows: 

"There  shall  also  be  exempt  from  taxation 
for  a  period  of  ten  years  from  the  date  of  its 
completion  any  railroad  or  part  of  such  rail- 
road that  may  hereafter  be  constructed  and 
completed  prior  to  January  1,  1904;  •  •  • 
nor  shall  the  exemption  hereinabove  granted 
apply  to  any  railroad  or  part  of  such  railroad 
the  construction  of  which  was  b^nn  and  the 
roadbed  of  which  was  substantialur  completed 
at  the  date  of  the  adoption  of  this  Constita- 
tion." 

The  evident  purpose  of  the  exemption  so 
declared  was  not  to  exempt  railroads,  the  pro- 
moters of  which  had  so  far  committed  them- 
selves to  their  construction  in  this  state  as 
to  acquire  rights  of  way  and  substantially 
to  complete  roadbeds,  but  to  encourage  en- 
terprises in  railroad  building  not  already 
undertaken,  and  to  induce  promoters  to  build 
roads  which  they  might  not  otherwise  be 
tempted  to  build.  Amos  Kent  &  Co.  v.  Tax 
Assessor,  114  La.  866,  38  South.  587. 

"The  framers  of  that  instrument  [tbJs  court 
has  said,  referring  to  the  Constitution  of  1898], 
in  order  to  encourage  the  construction  of  new 
railroads,  offered  a  bonus  in  the  form  of  an 
exemption  from  taxation  for  ten  years."  Lou- 
isiana &  A.  R.  Co.  V.  Shaw,  121  La.  1004,  46 
South.  997. 

It  is  contended,  however,  that  the  policy 
thus  declared  was  abandoned,  and  that  by 
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the  amendment  to  the  CSonstitntloo,  proposed 
by  Act  16  of  1901  and  subsequently  adopted, 
the  people  of  the  state,  in  effect,  declared 
that  any  road  or  part  of  a  road  in  this 
state,  the  construction  of  which  may  have 
been  completed,  save  as  to  what  are  some- 
times called  "finishing  touches,"  should  be 
exempt  from  taxation  for  ten  years  from  the 
date  at  which  the  "touches"  should  be  added, 
provided  that  the  addition  should  be  made  be- 
tween January  1,  1905,  and  January  1,  1909. 

That  such  is  the  meaning  of  the  argument 
now  pressed  upon  the  court  will  be  seen 
from  the  following  excerpt  from  the  latest 
brief  filed  herein  by  plalntifTs  counsel  to 
wit: 

','It  was  in  the  interpretation  of  this  Act  16 
of  1004  that  the  court  held  that  the  construc- 
tion of  the  roadbed  had  to  begin  subsequent  to 
January  1,  1905,  but  we  think  that  a  careful 
comparison  of  this  act,  amending  the  Gonstitn- 
tion  of  1S98,  will  convince  the  court  that  no 
such  meaning  was  ever  intended,  but  that  the 
real  meanine  was  that  any  railroad  or  part 
of  railroad  that  was  constrncted  would  be  en- 
titled to  the  exemption  if  it  was  completed  sub- 
sequent to  that  date  and  prior  to  January  1, 

On  the  other  hand,  plaintifrs  general  su- 
perintendent, being  cross-examined  in  order 
to  ascertain  whether  the  piece  of  road  here 
in  question  had  been  "completed"  prior  to 
January  1,  1909,  gives  it  to  be  understood 
that  a  road  may  be  "completed,"  although 
the  finishing  touches  are  still  lacking.  Thus 
we  find: 

"Q.  As  a  matter  of  fact,  yon  were  not  op- 
erating  a  railroad  to  Hall  Summit  in  1906? 
A.  It  was  not  built  in  1906,  but  it  was  built 
in  1907,  but,  just  when  we  hegan  to  operate,  I 
could  not  give  the  date.  Q.  I  understood  you, 
a  while  ago,  to  say  that  you  did  not  finish  that 
until  1909,  and  on  further  questioning  you  said 
that  it  had  been  bunt  In  1907;    will  yon  ex- 

flain  how  that  is?  A.  You  misunderstood; 
said  we  did  some  work  on  it  after  1907.  In 
1907  we  reported  it  as  finished,  and  it  was 
practically;  there  were  some  finishing  touches 
to  be  put  on  it.  Q.  As  a  matter  of  fact,  it  was 
not  finished  until  1909;  it  was  not  In  a  state 
as  being  finished?  A.  Ton  may  consider  it 
that  way,  and  you  might  consider  the  T.  ft  P. 
on  the  other  side  of  the  river  unfinished,  as 
they  might  have  some  good  work  that  they  want 
to  put  on  it.  •  •  •  Q.  But  you  did  not  be- 
gin to  operate  until  1909  or  1910?  A.  We  car- 
ried passengers  down  there  after  that  Q.  You 
did  not  carry  passengers  down  there  until  1909? 
A.  I  don't  know  when  we  began;  I  woald  not 
like  to  put  it  in  testimony." 

At  another  place  in  his  testimony,  the  wit- 
ness admits  that  he  wrote  to  the  state  board 
of  appraisers  on  January  9,  1904,  saying 
"five  miles  of  main  line  [meaning  the  road 
from  the  parish  line  to  Hall  Summit]  com- 
plete in  1903."  And  he  is  further  Interrogat- 
ed and  answers  as  follows: 

"Q.  At  any  time,  or  anywhere,  in  this  letter, 
did  you  advise  the  state  board  of  appraisers, 
when  you  were  telling  them  abont  the  comple- 
tion of  this  road,  that  you  only  meant  that  the 
roadbed  had  been  thrown  up?  A.  I  don't  find 
it  there,  but  It  is  a  fact  that  can  be  proven 
verr  easily.  Q.  Do  vou  rocnll  [under!  what 
condition  yon  wrote  the  secretary  of  the  state 
board  of  appraisers,  statin?  thnt  to  him,  the 
date  of  the  completion  of  the  milease?  A.  I 
presume  the  first  paragraph  would  tell  yon.    Q. 


The  first  paragraph  of  the  letter  begins:  In 
answer  to  your  favor  of  December  2,  with  ref- 
erence to  the  amount  of  construction  of  the 
Sibley,  Lake  Bisteneau  &  Southern  Railway 
Company,  completed  prior  to  the  adoption  of 
the  Constitution  of  1898,  and  also  that  part 
completed  since,'  etc.  Did  you  not  purport 
in  the  communication  to  the  state  board  of 
appraisers,  to  get  them  to  unflerstand  that  the 
mileage  had  been  completed  in  your  under- 
standing of  the  term?  A.  No;  not  that  it  was 
laid,  because  I  knew  that  the  rails  had  not 
been  laid,  but  the  roadbed  had  been  thrown  ai» 
and  the  grade  was  done." 

In  January,  1904,  therefore,  plaintiff,  in 
order  to  get  the  benefit  of  the  exempdoa 
declared  by  article  230  of  the  Consti- 
tution, in  favor  of  railroads  thereafter 
constructed  and  completed  prior  to  Janu- 
ary 1,  1904,  represented  to  the  state  au- 
thorities that  the  stretch  of  road  here  in  ques- 
tion had  been  completed  in  1903,  though  is 
point  of  fact  they  had  but  completed  the 
grading  of  the  roadbed.  By  the  amendment 
to  the  Constitution,  adopted  In  1904,  the 
exemption  was  extended  to  railroads,  "con- 
structed and  completed  snbsequ6ntly  to  Jan- 
uary 1,  1905,  and  prior  to  January  1,  190©," 
and  the  contention  now  is  that  the  same 
stretch  of  road  was  not  only  not  completed  in 
1903,  or  at  any  time  prior  to  January  1, 1906, 
but  that  the  grading  of  the  roadbed,  prior  to 
January  1,  1905,  is  not  to  be  considered  at 
all  in  determining  within  what  period,  or 
between  what  dates,  the  road  was  "constmct- 
ed  and  completed,"  and  that  the  only  viotk. 
which  should  be  considered  for  the  purposes 
of  that  question  is  that  which  was  done  be- 
tween January  1,  1905,  and  January  1,  1909, 
the  period  required  to  give  plaintiff  the  bene- 
fit of  the  exemption. 

The  amendment  of  1904,  reads,  in  part,  as 
follows: 

"There  shall  be  exempt  from  taxation  •  •  • 
from  the  date  of  its  completion  any  railroad 
or  part  of  railroad  that  shall  have  l>een  con- 
structed and  completed  subsequently  to  Janu- 
ary 1, 1905,  and  prior  to  January  1,  1900.  This 
exemption  shall  include  and  apply  to  all  the 
rights  of  way,  roadbed,  sidings,  rails  and  other 
superstructures  upon  such  rights  of  way,  road- 
bed or  sidings,  and  to  all  depots,  station  hous- 
es, buildings,  erections,  and  structures  appur- 
tenant to  such  railroads  and  the  operation  of  tiie 
same,  but  shall  not  include  the  depots,  wardioos- 
es,  station  bouses  and  other  structures  and  appur- 
tenances nor  the  land  upon  which  they  are  erect- 
ed at  terminal  points,  and  for  which  franchises 
have  been  granted  and  obtained :  *  *  *  And 
provided  further  that  this  exemption  shall  not 
apply  to  double  tracks,  sidings,  switches,  depots 
or  other  improvements  or  betterments  whids 
may  he  constructed  by  railroads  now  in  oper- 
ati<ni  within  the  state,  other  than  extensions 
or  new  lines  constructed  by  such  railroads." 

[2]  Counsel  for  plaintiff,  referring  to  artlds 
230  of  the  Constitution,  on  the  one  hand,  and 
the  provision  above  quoted,  on  the  other 
(which  provision,  we  may  add,  contains  no 
reference  to  the  article),  say  In  their  brief: 

The  one  provides  for  the  exemption  to  all  rail- 
roads and  parts  of  railroads  that  arev"oo»«tnio*- 
ed  and  completed  siihseguent  to  the  adoption  of 
the  Gomtitation  and  prior  to  Jan.  1,  JSOi," 
while  the  other  provides  for  the  exemption  to 
apply  to  all  roads  or  parts  of  railroads  that  are 
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"eonttruoted  and  completed  tultequent  to  Jan. 
1, 1905,  and  prior  to  Jan.  1, 1909,"  but  that  this 
does  not  mean  the  construction  of  the  road  bed 
and  the  beginning  of  the  building  should  have 
been  subsequent  to  the  adoption  of  the  Consti- 
tntion  on  the  one  hand  or  BubBcquent  to  Jan. 
1,  1905,  on  the  other  hand.  It  only  means  that 
the  completion  of  the  raiiroad  should  be  subse- 
quent to  those  dates,  and  this  regardless  of  the 
Ume  when  the  construction  began,  and  this  is 
conclusively  shown  by  the  proviso  in  the  orig- 
inal article  230  of  the  Constitution  of  1898  and 
'which  reads  as  follows:  "Nor  shall  the  ememp- 
tion  hereinabove  granted  apply  to  any  railroad 
or  part  of  tuch  railroad,  the  conatrtiotion  of 
tciiich  wat  heffun  and  the  road  bed  of  tohich  leat 
subttanOaUy  oompleted  at  the  date  of  the  adop- 
tion of  thii  Conetitution." 

We  bave  quoted  the  counsel  literally  and 
hare  given  bis  inverted  commas  and  italics, 
and,  as  may  be  seen,  eltber  the  coansel  or  the 
printer  have  fallen  into  some  errors,  the 
most  peculiar  of  whldi  consists  of  the  in- 
sertion in  the  supposed  quotation  from  ar- 
ticle 230  of  the  Ck>nstitution  of  1898  of  the 
word  "subsequent,"  in  place  of  which  the 
word  "hereafter"  appears  in  the  article,  as 
written. 

We  say  peculiar,  because  the  learned  coun- 
sel Immediately  argue  that  neither  the  lan- 
guage of  article  230  nor  that  of  the  amend- 
ment "mean"  (that)  the  constructiexi  of  the 
roadbed  and  the  "beginning  of  the  building 
should  have  been  subsequent  to  the  adoption 
of  the  Constitution  •  •  •  or  subsequent 
to  Jantiary  1,  1905." 

The  article,  however,  grants  the  exemption 
to  "any  railroad  or  part  of  such  railroad  tliat 
may  hereafter  be  constructed  and  completed 
prior  to  January  1,  1904,"  which  means  that 
the  constmctlMi  and  the  completion  were 
alike  to  have  been  accomplished  between  the 
date  that  the  Constitution  became  the  su- 
preme law  and  January  1,  1004 ;  and  the 
amendment  grants  the  exemption  to  any  snch 
road  or  part  of  road  "that  shall  bave  been 
constructed  and  completed  subsequently  to 
January  1,  1905,  and  prior  to  January  1, 
1909" ;  the  intention  evidently  being  to  again 
open  the  door,  which,  under  article  230  of 
the  Constitution,  had  been  closed  on  January 
1, 1904,  to  belated  new  enterprises,  and  at  the 
same  time  the  exclude  from  the  exemption 
granted  by  the  amendment  investments  al- 
ready made^  and  which  had  already  become 
subject  to  taxation,  in  terminal  faculties  or 
franchises,  and  which,  with  such  exemption, 
and  no  obligation  resting  upon  the  owners 
to'  build  railroadt,  might  have  been  used 
merely  as  a  basis  for  private  speculation. 
Mr.  Martin,  the  witness  to  whom  we  have 
heretofore  referred,  was  unable  to  say,  with 
any  degree  of  certainty,  at  what  time  freight 
or  passengers  were  carried  between  Hall 
Summit  and  the  parish  line,  or  to  say  that 
the  road,  between  those  points,  was  equipped, 
prior  to  January  1,  1909,  with  a  single  pas- 
senger or  freight  car;  the  most  that  be  was 
willing  to  testify  to  on  that  subject  being 
that  they  had  a  caboose,  in  which  white  and 


colored  pas-sengers  were  separated,  and  108 
logging  cars.  But  it  was  admitted  that  the 
road  was  owned  by  the  same  persons  who 
owned  the  Olobe  Liumber  Company,  and  was 
run  In  their  interest  as  a  logging  road,  and 
necessarily  the  caboose  had  to  be  provided 
for  their  employes,  but  the  proposition  that 
the  road  was  thereby  equipped  for  the  car- 
riage of  passengers  is  rather  too  strong  food 
for  ordinary  mental  digestion ;  and  the  same 
thing  may  be  said  of  logging  cars  as  an  equip- 
ment for  a  freight  carrying  railroad,  since  it 
is  fairly  well  known  that  they  will  hold  noth- 
ing but  logs  and  will  hold  them  only  when 
they  are  securely  chained. 

The  word  "completed,"  as  applied  to  a  rail- 
road, in  connection  with  the  obligation  to  pay 
stock  subscriptions,  and  with  the  right  to 
public  aid  to  be  granted  on  "completion,"  has 
been  held  to  mean  that  the  road  was  carrying 
passengers  and  freight.  O'Neal  v.  King,  48 
N.  C.  517. 

That  the  road  is  In  condition  to  be  operat- 
ed for  regular  passenger  and  freight  traffic, 
and  is  actually  In  use.  Tower  v.  Detroit,  84 
Mich.  328. 

That  it  should  be  so  far  completed  that  it 
might  be  properly  and  regularly  used  for  the 
purpose  of  transferring  freight  and  passen- 
gers. Southern  Kansas  &  P.  B.  v.  Towner, 
41  Kan.  72,  21  Pac.  221. 

That  it  shall  be  reasonable,  safe,  fit,  and 
convenient  for  public  use  and  accommodation. 
Manchester  &  K.  R.  v.  Qty  of  Keene,  62  N. 
H.  81. 

It  has  been  held  by  this  court  that  the  ex- 
emption granted  by  article  230  of  the  Con- 
stitution "was  intended  to  encourage  enter- 
prises of  some  importance  and  was  never  in- 
tended to  apply  to  a  private  logging  railroad 
or  a  tramway."  Louisiana  &  Ark.  R.  Co.  v. 
State  Board,  135  La.  69,  64  South.  985. 

Plaintiff  having  failed  to  show  that  the 
section  of  road  here  in  question  was  con- 
structed and  completed  between  January  1, 
1905,  and  January  1,  1909,  it  is  not  entitled 
to  the  exemption  claimed. 

The  judgment  heretofore  rendered  herein 
is  therefore  reinstated  and  made  the  final 
judgment  of  the  court 

(136  t«.  803) 

No.  20615.    , 
CAIRE  &  GRATJGNARD  t.  HICKOX  et  al. 

Intervention  of  HICKOX. 

(Supreme  Court  of  Louisiana.    Feb.  23,  1915.) 

(Byllabu*  by  the  Court:) 

HoMSBTXAD  «=>84  —  Exemption  —  Pbofbbtt 
Helu  iw  Indivision— Mobtgaqks. 

Property,  while  held  in  indivision,  cannot 
become  affected  by  the  homestead  exemption; 
and  property  which  is  not  affected  by  such  ex- 
emption, when  mortgaged,  cannot  become  so  af- 
fected, afterwards,  to  the  prejudice  of  the  mort- 
gagee. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §{  121,  122;  Dec.  Dig.  «=84.] 
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Appeal  from  Twenty-Third  Judicial  Dis- 
trict Court,  Parish  of  St  Maty;  Thomas  M. 
MiUing,  Judge. 

Action  by  Calre  &  Graagnard  against  Mrs. 
L.  S.  Hlckox  and  others,  wherein  Mrs.  Le- 
ila S.  Hlckox  filed  intervention  and  third  op- 
position. From  an  adverse  Judgment,  Inter- 
vener appeals.    Affirmed. 

Borah  &  Hlmel,  of  Franklin,  for  appellant. 
Frank  E.  Rainold  and  Foster,  Milling,  Brian 
ft  Saal,  all  of  New  Orleans,  for  appellees 
Calre  ft  Graugnard. 

MONROE,  C.  J.  Plaintifrs  obtained  an  or- 
der of  seizure  and  sale  upon  certain  matured 
notes  for  the  aggregate  amount  of  $55,000, 
secured  by  mortgage,  by  authentic  act,  im- 
porting confession  of  Judgment,  on  Liuckland 
Plantation,  in  the  Parish  of  St  Mary,  which 
notes  and  mortgage  were  executed  by  the  de- 
fendant Mrs.  L.  S.  Hlckox,  widow  of  Chas. 
R.  Hlckox,  and  Mrs.  Rllma  Sanders,  wife  of 
Dr.  J.  L.  Caldwell.  After  the  sale,  Mrs.  Hlck- 
ox intervened  and  obtained  an  order  direct- 
ing the  sheriff  to  retain  out  of  the  proceeds 
the  sum  of  $2,000,  with  prospective  interest 
to  satisfy  a  claim  of  homestead  exemption 
set  up  by  her,  under  article  244  of  the  Con- 
stitution; her  allegations  in  support  of  her 
claim  being,  in  substance,  that  she  Is  the 
owner  In  possession  of  said  property,  that 
the  same  Is  her  home,  that  she  has  an  elderly 
aunt  living  with  her,  who  Is  supported  by 
and  entirely  dependent  upon  her,  and  that 
she  has  no  other  means  or  property. 

Plaintiffs  moved  to  rescind  the  order,  upon 
the  grounds  that  the  mortgage  sued  on  was 
executed  by  the  intervener  and  Mrs.  Caldwell, 
as  owners  In  Indlvlslon  of  the  mortgaged 
property,  and  that  Intervener  cannot  now  be 
heard  to  say,  to  the  prejudice  of  the  rights 
of  the  mortgagee,  that  she  Is  the  sole  owner 
of  the  same,  that  her  aunt  Is  not  a  "person" 
whose  dependency  upon  her  entitles  her  to 
the  exemption  claimed,  that  the  property 
seized  consisted  of  more  than  1,000  acres, 
with  a  dwelling  thereon,  and  that  Intervener, 
having  permitted  the  whole  of  It  to  be  sold. 
In  globo,  before  setting  up  her  claim,  cannot 
now  be  heard  In  that  behalf;  and,  the  mo- 
tion having  been  allowed,  intervener  prose- 
cutes this  appeal. 

The  act  of  mortgage  sustains  the  first 
ground  of  the  motion,  which  renders  the  con- 
sideration of  the  others  unnecessary.  "Prop- 
erty, while  held  in  Indlvlslon,  cannot  become 
aftected  by  the  homestead  exemption."  Bank 
of  Jeanerette  t.  Stansbury,  110  La.  301,  34 
South.  452.  And  property  which  is  not  affect- 
ed by  such  exemption,  when  mortgaged,  can- 
not become  so  affected  afterwards,  to  the 
prejudice  of  the  mortgagee.  Ellis  v.  Freyhan, 
124  La.  53,  49  South.  975 ;  Colthaip  y.  West 
127  La.  434,  53  South.  675.  The  cases  of 
Gamer  v.  Freeman,  118  La.  184,  42  South. 


767,  118  Am.  St  Rep.  361,  and  Harrelson  r. 
Webb,  124  La.  1007,  50  South.  833,  134  Am. 
St  Rep.  529,  have  no  application  to  right» 
such  as  were  acquired  by  plaintUE. 
Judgment  affirmed. 


(U6  r.a.  80S> 
No.  2065& 

LUTENBACHER  v.  MITCHELL-BORNB 
CONST.  CO.  et  al. 

(Supreme  Court  of  ijouisiana.     Feb.   8,  ISIS. 
Behearing  Denied  March  8.  191&) 

{Sj/llahu*  iv  the  Court.) 

1.  Master  and  Servant  9=>  318— Muhicifai; 

COBFOBATIONS  ®=»744 — NBOLIOKNCB  OF  IN- 
DEPENDENT OONTBACTOB. 

The  mere  fact  that  a  proprietor  retains  a 
general  eupervision  over  work  to  be  constructed 
for  him  b;  another,  for  the  purpose  of  satisfy- 
ing himself  that  the  contractor  carries  out  the 
stipulations  of  his  contract  does  not  make  him. 
the  proprietor,  responaible  for  the  wronKS  done 
to  third  persona  in  the  prosecution  of  the  worl^ 
as  where  a  sewerage  and  water  board,  as  a 
branch  of  a  municipality,  employs  an  ennneer 
to  superintend  the  general  prosreas  of  the  con- 
struction of  the  city's  sewers  and  water  mains, 
which  have  been  contracted  for,  and  to  see  that 
the  work  is  done  according  to  contract 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Die.  M  1257.  1258;  Dec.  Dig. 
^=>318;  Municipal  Corporations.  Cent  Di;;.  f 
1665;   Dec.  Dig.  <S=»744.J 

2.  Mabteb  and  Sebvant  ^=3101,   102— Sais 
Place  to  Wobk— Dctt  of  Masteb. 

Individuals  and  corporations  are  not  bound, 
as  employers,  to  insure  the  absolute  safety  of 
the  places  which  they  provide  for  the  use  of 
their  employes.  They  are,  however,  bound  to 
use  all  reasonable  care  and  prudence  for  the 
safety  of  those  in  their  service,  by  providing 
them  with  suitable  and  reasonably  safe  places 
to  work  in. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  gf  135.  171.  174.  178-184. 
192;    Dec.  Dig.  «=9l01.  !(».] 

3.  Mabtbb  and   Servant  4=985— iNJmiT  to 

SBBVANT— LlABILITT  07   MASTER. 

"The  servant  does  not  stand  on  the  same 
footing  with  the  master.  His  primary  duty  is 
obedience,  and  if,  when  In  the  discharge  of 
that  duty,  he  Is  damaged  through  the  neelect  of 
the  master,  it  is  but  meet  that  he  should  b« 
recompensed." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  135.  136,  139,  140;  Dec 
Dig.  <8=»85.] 

4.  Masteb  and  Servant  $=>231— Goufeten- 
OT  OF  C0EUPLOT&— Rights  of  EitPix)T*. 

"A  prudent  man  has  a  right,  within  rea- 
sonable limits,  to  rely  upon  the  ability  and  skill 
of  the  agent  in  whose  charge  the  common  mas- 
ter has  placed  him,  and  is  not  bound,  at  Iiij 
peril,  to  set  his  own  judgment  above  that  of 
his  superior." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  !{  675-677;  Dec  Dig.  «=> 
231.] 

5.  Masteb  and  Sebvant  ®=>289— Injobt  to 
Sebvant— Question  fob  Jury. 

Where  a  servant  did  not  assert  his  Judg- 
ment in  opposition  to  the  judgment  or  stronKer 
will  of  bis  master,  the  law  usually  allows  the 
jury  to  determine  whether  he  was  negligent,  or 
acted  in  reliance  on  the  judgment  of  his  mas- 
ter, or  out  of  a  constrained  acquiescence  in  th* 
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mle  of  obedience  which  his  relation  aa  servant 
■has  imposed. 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  gS  1089.  1090.  1092-1132; 
Dec  Dig.  «5>289.] 

Appeal  from  GItU  District  C!ourt,  Parisb 
-of  Orleans;   E.  K.  Sldnner,  Judge. 

Action  by  Widow  Blanche  Lutenbadier 
against  the  Mitchell-Borne  Construction  Com- 
pany and  the  Sewerage  &  Water  Board  of 
the  .City  of  New  Orleans;  the  Soutbwest- 
.«m  Surety  Company  of  OlUaboma,  warrantor. 
From  the  Judgments,  defendants  appeal. 
Judgment  for  plaintiff  against  the  Construc- 
tion Company  affirmed  and  Judgments  for 
plaintUt  and  against  the  Sewerage  &  Water 
Board  and  for  the  board  against  the  South- 
western Surety  Company  reversed. 

Walter  L.  Gleason,  Howe,  Fenner,  Spencer 
&  Codte,  John  P.  Sullivan,  Arthur  Landry, 
Dinkelspiel,  Hart  &  Davey,  and  J.  C.  Hol- 
lingsworth,  all  of  New  Orleans,  for  appellant 
Mitchell-Borne  Const.  Co.  Dufour  &  Dufour, 
of  New  Orleans,  for  appellant  Southwestern 
Surety  Co.  Charles  Louque,  of  New  Orleans, 
for  appellee. 

SOMMEKVILLB,  J.  Plaintiff,  the  widow 
of  John  Baptlste  Lutenbacher,  sues  the  Mit- 
chell-Bome  Construction  Company  and  the 
Sewerage  &  Water  Board  of  the  city  of  New 
Orleans,  In  solido,  in  the  sum  of  $10,004,  for 
the  loss  and  death  of  her  husband,  May  25, 
1913,  while  in  the  employ  of  the  Mitchell- 
Borne  Construction  Company  as  a  carpenter, 
while  at  work  on  a  syphon  under  the  bed  of 
the  Carondelet  canal  In  the  city  of  New 
Orleans.  She  alleges  gross  negligence  and 
want  of  skill  on  the  part  of  the  contractors 
who  were  doing  the  worlt,  which  work  waa 
being  prosecuted  under  the  full  control  of, 
and  with  the  consent  and  approval  of,  the 
Sewerage  &  Water  Board. 

The  construction  company  answered,  ad- 
mitted that  Lutenbacaer  was  In  Its  employ 
at  the  time  and  on  the  work  Indicated,  and 
denied  that  he,  "Lutenbacher,  did  not  con- 
tribute in  any  way  to  the  said  accident,  and 
that  he  had  a  right  to  believe,  and  did  believe, 
that  his  employers  had  furnished  a  safe  place 
to  do  his  work  which  was  as  safe  as  could  be 
expected,  considering  the  inherent  dangers 
■ot  the  work  In  which  he  was  employed." 

It  further  alleged  that: 

"Lutenbncher  did  assume  the  necessar.v  and 
unavoidable  risks  which  were  involved  in  the 
character  of  employment  in  which  he  was  en- 
gaged, and  defendant  further  averred  that  it 
was  in  consequence  of  one  of  these  risks  that 
the  said  John  B.  Lutenbacher  came  to  his  an- 
-fortunate  death." 

They  deny  that  the  collapse  of  the  coffer- 
■dam,  which  caused  the  death  of  Lutenbacher 
4ind  others,  was  due  to  any  defect  In  any  of 
•tbe  plana  or  spedflcatlonB  in  accordance  with 
-vUch  the  said  cofferdam  was  constructed,  or 


in  the  manner  in  which  the  same  was  con- 
Btnicted;  and  it  averred  that  tbe  collapse 
was  due  to  causes  over  which  it  bad  no  con- 
troL 

In  a  supplemental  answer,  the  defendant 
company  admitted  that  the  cofferdam  refer- 
red to  was  in  a  dangerous  conditicm  about 
one-half  hour  before  the  collapse  which  re- 
sulted in  the  death  of  plaintiff's  husband, 
and  that  the  representative  of  said  firm  on 
the  work  ordered  all  the  workmen  to  leave 
the  pit  In  which  they  were  working,  which 
order  was  complied  with ;  that  the  floodgate 
was  opened,  and  water  admitted  for  the  pur- 
pose of  equalizing  the  pressure  of  the  water 
from  the  outside;  that  the  dam  needed  ad- 
ditional bracing,  and  that  workmen,  after 
full  warning  as  to  the  dangerous  situation, 
went  down  again  into  the  excavated  place 
and  proceeded  with  the  work  of  putting  in 
said  additional  bracing;  that  subsequently, 
on  the  same  day,  other  workmen,  including 
Lutenbacher,  after  additional  bracing  had 
been  done,  were  advised  by  the  foreman  of 
the  defendant  "that  they  were  not  required 
to  go  back  into  the  dam,  and  that  he  wanted 
no  one  of  them  to  do  so  who  was  in  any  way 
afraid  to  do  so.  It  being  thoroughly  under- 
stood that  there  was,  in  view  of  the  then 
condition  of  the  structure,  a  risk  involved  in 
so  doing ;  thereupon,  after  consultation  among 
themselves,  four  or  five  of  the  said  workmen 
out  of  about  twenty-five  who  had  left  the  dam 
under  direction  of  John  O.  Chisolm,  as  above 
set  forth,  went  back  therein ;  that  a  very  short 
time  thereafter,  without  any  warning,  the 
collapse  of  the  said  dam  suddenly  occurred," 
and  that  Lutenbacher  assumed  the  risk  of 
the  accident  which  resulted  In  his  death. 

The  Sewerage  &  Water  Board  answered, 
admitting  that  the  Mltchell-Bome  Construc- 
tion Company,  under  contract  with  said 
board,  was  doing  the  work,  and  alleged  that 
said  company  was  an  independent  contractor, 
that  it,  the  board.  Is  a  quasi  municipal  cor- 
poration, and  exercises  the  rights  and  func- 
tions of  a  municipality  quo  ad  sewerage, 
water,  and  drainage,  and  that  any  rights 
which  plaintiff  may  have  would  be  against 
the  city  of  New  Orleans,  and  not  the  board. 
It  denies  the  liability  for  damages  resulting 
from  the  laches  or  faults  of  the  defendant 
company. 

There  was  Judgment  In  favor  of  plaintUF, 
and  defendants  have  appealed. 

[1]  The  allegation  in  plaintier's  petition 
that  the  sewerage  and  water  board  had  made 
itself  responsible  with  the  contractors  for 
defective  work  which  bad  been  done  by  the 
contractors,  and  which  resulted  in  the  death 
of  her  husband,  and  the  allegation  in  the 
answer  of  the  defendant  company,  to  the  ef- 
fect that  it  was  "not  an  Independent  contrac- 
tor, under  the  general  and  special  specifi- 
cations or'  the  contract  vrith  the  sewerage 
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and  water  board,  are  not  borne  out  by  the 
evidence  In  the  record. 

The  Sewerage  A  Water  Board  was  organiz- 
ed In  the  year  1809  for  the  purpose  of  pro- 
riding  a  sewerage  and  water  system  for  the 
city  of  New  Orleans;  it  was  made  the  duty 
of  the  board  to  adopt  a  system  coTering  the 
habitable  portions  of  the  dty,  and  to  adopt 
plans  and  specifications  for  the  establishment 
of  such  system.  It  was  directed  to  let  the 
contracts  for  the  work  decided  to  be  done 
to  the  lowest  bidders,  upon  giving  satisfac- 
tory tx>nds. 

The  defendant  company  entered  into  a 
contract  with  the  board  for  the  construction 
of  a  canal  In  Broad  street  from  the  lower 
side  of  St.  Bernard  avenue  to  a  line  near 
Carondelet  walk ;  and  of  a  syphon  under  the 
Oarondelet  Navigation  canal,  etc.  The  spec- 
iflcations  which  formed  part  of  the  contract 
between  the  defendant  company  and  the 
board  contained  certain  specifications  wUcb 
plaintiff  and  the  defendant  company  both 
argue  make  the  board  responsible  to  plaln- 
tlif.  The  plaintiff  claims  tliat  the  company 
and  the  board  are  Jointly  responsible  to  her, 
and  that  the  defendant  company  was  not  an 
independent  contractor. 

The  contract  between  the  board  and  the' 
company  is,  in  writing,  wherein-  the  company 
agreed  to  do  the  work  mentioned  therein  and 
to  furnish  all  work,  material,  and  construc- 
tion at  its  own  cost  and  expense,  and  to  build 
in  a  good,  strong,  and  substantial  manner 
the  canals  of  every  kind  complete,  of  the 
dimensions  specified  in  the  contract,  and  In 
accordance  with  the  plans  of  the  Sewerage 
&  Water  Board  for  the  sum  $124,262,  to  be 
paid  to  It  by  the  Sewerage  &  Water  Board. 
It  gave  a  bond  to  the  board  for  the  faithful 
performance  of  the  contract,  as  was  specified 
should  be  done  in  the  act  of  the  Legislature. 

The  specifications  for  the  work  contain 
provisions  to  the  effect  that  the  general  su- 
perintendent of  the  board  had  authority  to 
require  the  contractor  to  discontinue  the 
use  of  excavating  machinery  which,  in  his 
Judgment,  was  not  adapted  to  the  purpose 
for  wliich  it  was  being  used,  and  that  the 
work  should  t>e  executed  under  the  supervi- 
sion of  the  general  superintendent  of  the 
board,  and  as  he  might  direct  through  as- 
sistants employed  by  the  board.  It  was  pro- 
vided, further,  that  the  general  superintend- 
ent and  his  assistants  should  measure  and 
calculate  the  quantities  and  amounts  of  the 
several  kinds  of  work  performed  and  the 
compensation  to  be  paid  therefor;  the  con- 
tractor was  to  repair  or  be  responsible  for 
all  damages  to  public  or  private  property  re- 
sulting from  the  execution  of  the  work,  and 
to  indemnify  and  hold  harmless  the  board 
against  all  damages  resulting  from  personal 
Injuries;  the  contractor,  at  the  request  of 
the  engineer,  was  to  discharge  any  men,  who. 
In  his  opinion,  were  disorderly,  incompetent, 
or  unfaithful ;  the  work  was  to  be  executed 
at  such  location  and  in  the  order  of  preced- 


ence as  indicated  by  the  engineers ;  the  con- 
tractor was  to  be  guided  in  the  work  by  the 
lines  staked,  and  the  instructions  given  to 
him  by  the  engineer;  the  contractor  was 
obliged  to  follow  at  ail  times,  without  delay, 
all  orders  and  instructions  of  the  engineer 
in  the  prosecutiou  and  completion  of  the 
work ;  the  contractor  was  obliged  to  remedy 
any  neglected  portions  of  the  work,  and  all 
improperly  constructed  work  on  notice  in 
writing  from  the  engineer ;  and,  if  he  failed 
to  so  act,  the  engineer  might  perform  sudi 
work  at  the  contractor's  expense.  Article 
136  of  the  specifications  reads: 

"The  contractor  shall  be  responsible  for  the 
work  until  completed  and  accepted  by  the  oon- 
tractee." 

Added  to  these  stipulations  or  general 
specifications  was  the  following: 

"It  is  well  understood  that  the  right  of  su- 
pervision by  the  general  superintendent  and  oth- 
er employes  of  the  board  will  not  make  the  con- 
tractor an  agent  of  the  board,  and  that  the 
liability  of  the  contractor  for  all  damajces  to 
public  or  private  property  arising  from  the 
contractor's  execution  of  the  work  shall  not  be 
lessened  because  of  snch  right  of  supervision. 
Such  right  of  supervision  is  retained  in  order 
to  insure  to  the  l>oard  the  completion  of  the 
work  according  to  the  specifications,  and  to  in- 
sure the  public  in  general  from  all  unnecessary 
inconveniences,  during  the  construction  of  the 
work." 

The  section  last  quoted  Is  binding  upon  the 
defendant  company.  It  was  agreed  between 
it  and  the  board  that  it  shonid  not  become 
the  agent  or  servant  of  the  board  under  the 
contract  entered  Into,  and  that  the  board 
should  not  become  the  master. 

With  reference  to  the  claim  of  the  plaintiff 
against  the  Sewerage  &  Water  Board,  the 
law  is,  as  laid  down  by  Thompson  In  his 
commentaries  on  the  Law  of  Negligence,  f 
660,  p.  098: 

"The  mere  fact  that  the  proprietor  retains  a 
general  supervision  over  the  work,  for  the  pur^ 
pose  of  satisfying  himself  that  the  contractor 
carries  out  the  stipulations  of  liis  contract,  does 
not  make  him  responsible  for  wrongs  done  to 
third  persons  in  the  prosecution  of  the  work, 
as  where  a  railway  company  employs  an  engi- 
neer to  superintend  the  general  progress  of  the 
construction  of  its  road,  and  to  see  that  tiie 
work  is  done  according  to  contract." 

The  citation  of  authorities  in  support  of 
the  section  quoted  Is  quite  full,  and  oth- 
ers might  be  added. 

Labatt  on  Master  and  Servant  states  the 
rule  thus: 

"The  accepted  doctrine  is  that,  in  cases  where 
the  essential  object  of  an  agreement  ia  the  per- 
formance of  work,  the  relation  of  master  and 
servant  will  not  be  predicated,  as  between  the 
party  for  whose  benefit  the  work  is  to  be  done 
and  the  party  who  is  to  do  the  work,  unless  the 
former  has  retained  the  right  to  exercise  con- 
trol in  respect  to  the  manner  in  which  the  work 
is  to  be  executed.  This  attribute  of  the  rela- 
tion supplies  the  single  and  universally  ap- 
plicable test  by  which  the  servants  are  distin- 
guished from  independent  contractors."  Sec- 
tion 64. 

The  spedflcations  have  been  examined  care- 
fully, and  there  was  not  reserved  to  the 
board  the  right  to  exercise  control  In  re- 
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-Bpect  to  the  manner  in  whldl  the  work  was 
to  have  been  executed.  It  was  to  have  been 
done  under  the  supervision  of  the  engineer 
of  the  board,  or  his  employfis.  They  were  to 
prescribe  the  order  In  which  the  materials 
were  to  have  been  placed ;  and  they  were  to 
have  given  the  lines  and  levels  to  be  used. 
The  contractor  was  to  have  kept  upon  the 
work  at  all  timea  responsible  employes,  and 
he  had  to  remove  from  the  work,  at  the  re- 
quest of  the  engineer  in  charge,  any  person 
who  was  not  acceptable,  and  all  material, 
supervision,  and  labor  furnished  by  the  con- 
tractor  was  subject  to  the  approval  of  the 
said  engineer  in  charge,  and  nothing  more. 
The  contractor  was  solely  responsible  for 
the  work  until  it  was  completed  and  accept- 
ed by  the  board. 

The  master's  liability  rests  upon  his  right 
to  select  the  servants  and  to  control  their 
work;  but,  when  this  selection  and  control 
rests  in  a  contractor,  he,  the  master,  is  freed 
from  such  liability.  Where  the  contractor 
undertakes  to  perform  certain  work  without 
interference  from  the  contractee  as  to  the 
mode  or  manner  of  doing  the  work,  and  the 
contractor  employs  the  men  who  are  to  do 
the  work,  the  latter  is  an  independent  con- 
tractor, and  not  the  servant  of  the  con- 
tracted Callan  v.  Bull,  113  CaL  593,  45  Pa& 
1017. 

In  the  case  of  Upplngton  v.  New  York,  165 
N.  T.  225,  59  N.  B.  92,  53  L.  E.  A.  551,  a  con- 
tract was  under  consideration  which  con- 
tained the  stipulation,  as  does  the  one  now 
being  considered,  that: 

"All  damat;ea  resulting  to  buildlnm,  etc., 
through  the  negligence  of  the  contractors,  were 
to  be  paid  by  them,  and  they  were  required  to 
give  a  bond  to  indemnify  the  city  against  all 
suits  brouglit  on  account  of  injuries  sustained 
through  the  construction  of  the  work,  or  by 
or  on  account  of  any  act  or  omission  of  [on  the 
part  of]  the  contractors  or  their  agents." 

And  the  city  was  authorized  to  retain 
enough  money  going  to  the  contractor  to 
make  good  all  losses  to  third  persons.  Oth- 
er stipulations,  similar  in  scope  to  those  un- 
der consideration  in  this  case,  were  contain- 
ed in  that  contract;  and  It  was  held  that, 
where  the  city  had  the  power  to  let  work, 
and  had  entered  into  a  contract  with  compe- 
tent contractors,  doing  an  independent  busi- 
neea,  who  agreed  to  furnish  the  necessary 
materials  and  labor,  and  make  the  improve- 
ment, according  to  the  speclflcations,  for 
a  lump  sum,  or  Its  equivalent,  they  were 
not  the  servants  or  agents  of  tiie  dty,  but 
were  independent  contractors.  The  court 
there  held: 

"Independence  in  control  in  employing  work- 
men and  in  selecting  the  means  of  doing  the 
work  is  the  test  usually  applied  by  courts  to 
determine  whether  the  contractor  is  indeoendent 
or  not" 

The  Mitchell-Borne  Construction  Company, 
competent  contractors,  engaged  in  an  Inde- 
pendent business,  undertook  to  build  the  ca- 
nal and  syphon  In  question,  with  its  own 
materials  and  with  its  own  laborers ;  by  spe- 


dflc  agreement,  it  was  to  furnish  botiL  It 
represented  the  will  of  the  board  as  to  the 
result  of  the  work,  but  not  as  to  the  means 
of  doing  it  The  men,  the  machinery,  and 
the  details  were  all  under  the  control  of  the 
company.  The  board  could  not  employ  work- 
men for  the  company  or  direct  the  work  or 
men  employed  by  it  The  board  could  not 
select  the  to<da  and  appliances  to  be  osed, 
or  require  them  to  be  used  in  any  particular 
way  at  any  particnlar  time.  The  will  of  the 
contractor,  and  not  of  the  board,  controlled 
in  these  respects.  The  stipulations  to  secure 
faithful  compliance  with  the  es)eciflcatlons  on 
the  part  of  the  contractor  do  not  make  it  a 
servant  of  the  board,  aa  was  held  in  Kelly 
T.  New  Tork,  11  N.  Y.  432.  To  the  same  ef- 
fect la  the  decision  in  Casemoit  v.  Brown, 
148  U.  S.  Bl6,  13  Sup.  Ct  672,  37  I*  Ed.  582, 
and  Norwalk  y.  Norwalk,  63  Conn.  495,  28 
Atl.  32. 

Complaint  la  made  that  the  board  permit- 
ted a  change  of  the  specifications  with  ref- 
erence to  the  building  of  the  cofTerdam.  The 
dam  did  not  form  part  of  the  permanent 
work.  It  was  for  temporary  use  whUe  the 
syphon  was  being  placed.  The  specifications 
called  for  a  dam  of  the  mud  box  type.  The 
board  permitted  the  construction  company  to 
substitute  grooved  metal  sheet  piling  instead. 
It  was  explained  by  the  engineer  of  the 
board  that  the  speclflcations,  with  reference 
to  the  mud  box  type  of  cofferdam,  were  not 
Intended  as  a  plan  of  construction  to  be  fol- 
lowed by  the  contractor,  as  the  board  was 
not  concerned  with  the  manner  of  construc- 
tion ;  but  it  was  intended  only  to  indicate  to 
the  contractor  the  amount  of  sheet  piling 
which  the  board  deemed  was  necessary,  and 
for  which  alone  the  board  was  willing  to  pay. 
The  cofferdam  was  to  be  constructed  for  tem- 
porary service,  to  keep  the  waters  of  the  ca- 
nal back  while  the  syphon  in  the  Broad 
street  canal  was  being  built  of  concrete,  un- 
der the  Carondelet  canaL  The  board  did  not 
undertake.  In  the  spedflcationB,  to  direct  the 
manner  in  which  the  cofferdam  should  be 
built.  And,  because  it  was  built  in  a  faulty 
manner,  and  caused  the  death  of  plaintiff's 
husband,  the  board  cannot  be  charged  with 
the  fault  of  the  construction  company. 

The  board  Is  not  liable  to  plaintiff  for  the 
damages  suffered  by  her  through  the  loss  of 
her  husband. 

Reference  has  been  made  to  the  decision  of 
this  court  in  the  case  of  Quayle  v.  Sewerage 
&  water  Board,  131  La.  26,  58  South.  1021, 
where  it  was  held  that  the  Sewerage  &  Wa- 
ter Board  was  responsible  to  plaintiff  for 
damages  in  that  casa  It  has  no  application 
to  this  case.  There  it  was  testified  that  the 
contractors,  who  were  engaged  in  repairing 
sidewalks  which  bad  been  torn  up  by  the 
Sewerage  &  Water  Board,  were  doing  what 
was  called  "task"  work;  and  the  superin- 
tendent of  the  board  testified  that  said  con- 
tractors were  subject  to  discharge  at  a  mo- 
ment's notice  by  the  board,  and  that  the  in- 
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■pector  of  the  board  remained  on  the  work 
and  directed  how  It  should  be  done ;  that  If 
the  work  was  done  wrong,  the  inspector  would 
command  the  contractor  to  do  the  work  in 
a  better  way.  The  contracts  In  the  two  cas- 
es are  altogether  dissimilar  in  their  effects. 

The  cofferdam  which  was  under  construc- 
tion by  the  defendant  company,  and  which 
was  a  temporary  structure,  designed  to  keep 
the  waters  of  the  canal  back  while  the  work 
on  the  syphon  was  being  done,  had  proceed- 
ed so  far  as  the  placing  in  position  of  metal 
sheet  piling  on  either  side  of  an  excavation 
which  had  just  been  completed.  The  sides 
had  been  braced  so  as  to  make  them  secure, 
and  to  permit  carpenter  work  being  done  in 
the  excavation  between  the  two  tiers  of  sheet 
idling.  On  the  day  of  the  accident,  one  row 
of  sheet  piling  bnlged  in  such  a  ihanner  as 
to  indicate  very  clearly  that  the  work  was 
defective,  and  that  there  was  danger  of  a 
collapse.  All  of  the  men  in  the  pit,  Indud- 
ing  the  husband  of  plaintiff,  were  ordered 
oat  by  the  representative  of  the  defendant 
company.  The  water  was  turned  into  the  pit, 
BO  as  to  equalize  the  pressure  on  both  sides 
of  the  bulged  piling.  Additional  braces  were 
then  put  in,  and  the  sides  of  the  pit  were 
strengthened.  About  one-lialf  hour  after 
this  work  had  I>een  accomplished,  plaintiff's 
husband,  together  with  other  laborers,  was 
directed,  by  the  representative  of  the  defend- 
ant company  In  charge  of  the  work  at  that 
time,  to  go  down  into  the  pit  and  to  resume 
work.  The  giving  of  this  order  is  contradict- 
ed by  the  representative  of  the  company,  who 
testified  that  be  warned  the  workmen  under 
him  of  the  danger  of  the  situation,  and  he 
says  that  he  left  it  optional  with  them  to 
work  or  to  refrain  from  working.  But  the 
preponderance  of  evidence  shows  that  the 
order  was  given  by  said  representative  to 
proceed  with  the  work.  Thereupon  several 
men  descended  into  the  pit,  and  were  at 
work  when  the  grooved  metal  sheet  pilings 
on  one  side  of  the  excavation  gave  way,  and 
five  of  the  workmen  were  drowned;  among 
them  was  plaintiff's  husband. 

The  fact  that  the  metal  sheet  piling  had 
bulged  to  an  alarming  and  dangerous  extent 
was  fully  known  to  the  representative  of  the 
defendant  company  in  charge  of  the  work  at 
the  time.  He  knew,  or  he  should  have 
known,  that  the  place  was  dangerous  at  that 
time.  He  knew,  or  he  should  have  known, 
that  a  total  collapse  of  one  side  of  the  coffer- 
dam was  threatened  after  one  side  of  the 
dam  had  bulged.  It  is  true  that  be  strength- 
eaed  the  timber  braces  which  held  the  two 
sides  of  the  dam  in  position,  and  it  Is  also 
true  that  this  additional  bracing  was  insuffi- 
cient to  secure  the  sides  of  the  dam,  because, 
within  one  half  hour  after  the  work  was 
done,  one  side  of  the  dam  collapsed,  and  five 
workmen  were  drowned,  who  had  gone  into 
the  pit  to  work.  Defendant  has  not  under- 
taken to  show  that  the  accident  was  due  to 
a  vis  major;    and,  in  the  nature  of  things, 


it  must  be  assumed  that  the  accident  hap- 
pened because  of  insufficient  and  insecure 
bracing  of  the  sides  of  the  dam.  Defendant 
offered  the  testimony  of  an  expert,  to  the  ef- 
fect that  the  accident  might  have  happened 
as  a  result  of  some  latent  defect  in  the  metal 
sheet  piling,  or  because  of  a  sand  boil  at 
the  base  of  the  piling.  If  either  of  these  con- 
ditions existed,  it  would  have  been  an  easy 
matter  for  defendant  to  have  introduced  evi- 
dence concerning  them.  The  fact  of  the  ab- 
sence of  such  evidence  is  condueive  that 
neither  of  these  conditions  existed.  The  fault 
was  evidently  in  the  bracing,  either  t>ecau8e 
an  Insufficient  amount  was  used,  or  it  was 
improperly  placed. 

The  fact  that  the  servant,  at  the  time  be 
was  killed,  was  complying  with  a  direct,  epe- 
ciflc,  personal  order  of  his  master's  repre- 
sentative has  a  material  bearing  upon  the 
question  whether  or  not  the  master  may  be 
held  responsible.  The  servant  did  not  vol- 
untarily encounter  the  danger  which  resulted 
in  his  death.  He  obeyed  the  order  of  the  rep- 
resentative of  the  defendant  company,  wtaldi 
order  was  negligently  given,  and  which  re- 
sulted in  the  death  of  some  of  those  work- 
men who  obeyed  it  The  direction  given  by 
the  representative  of  the  defendant  company 
to  the  men  under  him  to  proceed  with  the 
work  in  course  of  construction  may  not  have 
been  of  a  formally  Imperative  character, 
but  those  directions  nevertheless  were  the 
Inducing  cause  of  the  husband  of  plaintiff, 
together  with  other  workmen,  to  go  down 
Into  the  pit  and  resume  work ;  it  was  the  in- 
ducing cause  of  the  accident  which  resulted 
in  the  Injury  complained  of.  The  deceased 
would  not  have,  or  could  not  have,  resumed 
the  work  except  under  the  special  directions 
of  the  defendant's  representative.  He  was  in 
charge  of  the  construction  of  the  dam,  and, 
he  only,  employed  the  workmen  and  directed 
their  conduct 

[2]  It  was  the  dnty  of  the  defendant  com- 
pany to  have  given  a  safe  place  to  the  men  in 
Its  employ  In  which  to  work.  The  place  in 
this  Instance  was  not  safe;  it  was  danger- 
ous, and  defendant's  representative  knew  it 
to  be  so.  The  employer  is  bound  to  use  all 
reasonable  care  and  prudence  for  the  safety 
of  those  in  bis  service  by  providing  a  place 
reasonably  safe  and  suitable  for  the  use  of 
the  latter.  And  the  greater  the  risk  which 
attends  the  work  to  be  done  and  the  machin- 
ery to  be  used  the  more  imperative  Is  the  ob- 
ligation resting  upon  him.  Reasonable  care, 
then,  becomes  a  demand  of  higher  supremacy, 
and  yet  in  all  cases  It  is  a  question  of  the  rea- 
sonableness of  the  care — reasonableness  de- 
pending upon  the  danger  attending  the  place 
or  the  machinery.  Patton  v.  Texas  &  P.  B. 
Co.,  179  U.  S.  668,  664,  21  Sup.  Gt  276,  4S 
L.  Dd.  S61. 

The  assumption  of  risk,  pleaded  by  the  de- 
fendant company,  is  eliminated  in  view  ot 
the  fact  that  the  servant  1^  bis  life  in  ober 
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Ing  a  direct  command  of  the  representative 
of  the  defendant  Under  such  conditions,  the 
representative  took  npon  himself  the  risk 
which  might  otherwise  have  been  assumed  by 
the  servant  Hunley  v.  Patterson,  116  La. 
736,  41  Sooth.  64;  20  A.  &  E.  Ency-  148. 

[3, 4]  In  the  case  of  Patterson  v.  Pittsburg 
*  C.  R.  Co.,  76  Pa.  389,  18  Am.  Rep.  412,  It 
is  laid  down  as  a  fundamental  principle  that: 

"The  servant  does  not  stand  on  the  same  foot- 
ing V  itb  the  master.  His  primary  duty  la  obe- 
dience, and  if,  when  in  the  discharge  of  that  du- 
ty, be  is  damaged,  through  the  neglect  of  the 
master,  it  is  but  meet  that  he  should  be  recom- 
pensed." 

This  essential  inequality  In  the  positions 
of  the  parties  is  deemed  to  warrant  the  de- 
duction that  "a  prudent  man  has  a  right, 
within  reasonable  limits,  to  rely  npon  the 
ability  and  skill  of  the  agent  In  whose  charge 
the  common  master  has  placed  him,  and  is 
not  bound,  at  his  peril,  to  set  his  own  Judg- 
ment above  that  of  bis  superior."  Labatt 
Master  &  Servant  (7th  Ed.)  p.  3935 ;  Faren 
V.  Sellers,  39  La.  Ann.  1011,  1020,  3  South. 
S63,  4  Am.  St  Rep.  256;  Camp  v.  Church 
Wardens,  7  La.  Ann.  321. 

[5]  In  this  case  the  jury  found  that  the 
husband  of  plaintiff  was  not  negligent  and 
that  he  acted  In  reliance  upon  the  judgment 
of  his  master,  or  out  of  a  constrained  ac- 
quiescence in  the  rule  of  obedience  which  his 
relation  as  servant  Imposed. 

The  evidence  In  the  case  shows  that  the 
bracing  Ui  the  cofferdam  had  been  finished, 
and  the  work  of  excavation  liad  been  pro- 
ceeded with,  when  one  of  the  walls  of  the 
dam  yielded  to  the  pressure  of  the  water  in 
ttie  canal,  and  bulged  to  such  an  extent  that 
it  became  necessary  for  the  defendant  com- 
pany to  reinforce  the  bracing.  It  was  clear 
to  the  representative  of  the  defendant  in 
cbarge  of  the  work  at  that  time  that  the 
bracing  was  insufficient  It  was  equally  clear 
to  the  minds  of  the  jury,  and  to  the  court, 
tbat  the  second  bulging  and  collapse  of  the 
aide  Qt  the  cofferdam  was  due  to  insufficient 
bracing.  This  condition  was  testified  to  by 
competent  engineers,  and  there  is  no  doubt 
on  the  point  It  is  also  true  that  the  servant 
lost  his  life  while  obeying  the  orders  of  his 
master.  It,  therefore,  becomes  unnecessary 
to  discuss  the  doctrine  of  res  ipsa  loquitur 
which  was  urged  in  argument  oral  and 
printed,  on  behalf  of  the  defendant  company, 
and  of  the  application  of  that  doctrine  to  a 
cause  between  a  master  and  his  servant  La- 
batt in  his  work  on  Master  &  Servant  dtes 
authorities  on  both  sides  of  the  question,  with 
a  preponderance  in  favor  of  its  being  applied 
In  such  cases. 

The  husband  of  plaintiff,  who  met  his  death 
in  the  manner  herein  Indicated,  was  forty- 
nine  years  of  age,  and  In  the  enjoyment  of 
good  health.  He  was  a  cari>enter,  earning 
from  $2.50  to  J3.50  per  day.  By  his  death 
plaintiff  has  been  deprived  of  the  support 
and  tlirt  companionship  of  her  husband.    The 


verdict  of  the  Jury  in  her  favor  for  flO,004 
will  not  be  disturbed. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  in  favor  of  plaintiff 
and  against  defendant  the  Mitchell-Bomo 
Construction  Company  is  affirmed. 

It  is  further  ordered,  adjudged,  and  de- 
creed tbat  the  judgments  in  favor  of  plain- 
tiff and  against  the  Sewerage  &  Water  Board 
of  New  Orleans,  and  in  favor  of  said  board 
against  the  Southwestern  Surety  Company  of 
Oklahoma,  are  annulled,  avoided,  and  revers- 
ed; and,  as  thus  amended,  the  judgment  is 
affirmed.  Costs  of  appeal  to  be  paid  by  the 
Mitchell-Borne  Construction  Company. 


(13$  La.  820) 
No.  21246. 
VIDRINB  V.  DUPRB  et  aL 
(Supreme  Court  of  Louisiana.    March  27. 1916.) 

fSyUabut  iy  the  Court.) 

1.  CouBTB  ®=>207— JuBiSDicnoN  or  Sufrevx 
Court— Issuance  op  Wkits. 

The  Constitution,  art.  101,  confers  upoa 
the  Supreme  Court  alone  the  right  to  Issue 
writs  of  certiorari,  and  other  writs,  to  the 
Courts  of  Appeal  throughout  the  state,  where 
applications  have  been  made  to  said  court  or  to 
one  of  the  justices  thereof,  within  thirty  days 
after  the  dedsiona  of  the  Courts  of  Appeid  have 
been  rendered  and  entered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  S  613;  Dec.  Dig.  «=>207.] 

2.  Courts  €=3485  —  Courts  of  Appeai,  — 

TBANBMlTTINa  CaSES  TO  SuPHKMK  COXXBT. 

It  is  incompetent  for  the  Courts  of  Appeal 
to  transmit  to  the  Supreme  Conrt  cases  finally 
decided  by  those  courts  on  the  request  of  either 
party  to  the  suit  althouRh  the  Legislature  may 
have  attempted  to  authorize  said  courts  to 
transmit  such  records. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  1292-1298;  Dec.  Dig.  «=>485.] 

Appeal  from  Court  of  Appeal,  Parish  of 
Evangeline;  S.  D.  Ellis,  Paul  Leche,  and 
Julian  Mouton,  Judges. 

Action  by  Helaire  Vidrine  against  Robert 
Dupre  and  others.  A  Judgment  for  plaintiff 
was  affirmed  by  the  Court  of  Ai^eal,  and  the 
case  is  transmitted  to  the  Supreme  Court  on 
application  of  defendants.  Case  returned  to 
Court  of  Appeal. 

S.  W.  Gardiner  and  Garland  ft  Garland,  all 
of  Ville  Platte,  for  plaintiff.  CouvlUon  & 
Kdwards,  of  VlUe  Platte,  and  B.  B.  Dubuis- 
eon,  of  Opelousas,  for  defendants. 

SOMMERVILLB,  J.  The  Judges  of  the 
Conrt  of  Appeal,  Blrst  Circuit,  state  of 
Louisiana,  at  the  request  of  the  defendants 
in  this  cause,  and  pursuant  to  section  6  of 
Act  No.  198  of  the  General  Assembly  of  this 
state,  approved  July  11,  1912,  p.  392,  have 
entered  the  following  order  in  the  case: 

"It  is  ordered  that  the  entire  record,  together 
with  the  opinion  and  decree  of  this  court,  be 
immediately  transmitted  to  the  Honorable  Su- 
preme Court  of  Louisiana." 


^sFor  other  ca*M  sm  wma  tople  and  KST-NUMBER  In  all  K«r-Nnmbar«d  DtgMU  and  IndaaM 
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The  suit  was  brought  by  Helalre  Vidrlne  in 

the  Sixteenth  judicial  district  court  for  the 
parish  of  Bvangellne,  against  Robert  Dupre 
and  the  members  of  the  Democratic  Execu- 
tive Committee  of  the  town  of  Villa  Platte, 
alleging  that  he  end  Dupre  were  nominees 
for  the  office  of  marshal  at  a  primary  elec- 
tion held  February  11,  1915;  that  he  was 
regularly  returned  as  the  nominee  at  said 
primary ;  that  no  contest  or  protest  was  filed 
bj  any  one,  and  especially  by  Robert  Dupre, 
bat  that  the  Democratic  committee  of  said 
town  had,  contrary  to  law,  disregarded  the 
returns  of  the  commissioners  of  election,  and 
had  proceeded  to  count  the  ballots,  and  had 
arbitrarily  declared  Dupre  to  be  the  nominee 
at  said  primary.  He  further  declared  that 
the  emoluments  of  the  office  under  considera- 
tion, for  the  term  of  said  office,  was  more 
than  one  thousand  and  less  than  two  thou- 
sand dollars.  He  asked  that  the  action  of 
the  committee  be  declared  ultra  vires,  and 
without  effect. 

There  was  Judgment  in  favor  of  plaintifF, 
and  defendants  appealed  to  the  Court  of  Ap- 
peal. The  Judgment  of  the  district  court 
was  there  affirmed.  And  that  court  has,  on 
the  application  of  defendants,  transmitted 
the  entire  record,  together  with  the  opinion 
and  decree  of  the  court,  to  this  court 

The  Court  of  Appeal  in  sending  the  record 
to  this  court  refers,  as  its  authority  for  so 
doing,  to  that  portion  of  section  6  of  Act  108 
of  1912,  at  page  392,  which  reads  as  follows: 

"Whenever  either  party  aball  so  desire  and 
request,  after  judgment,  the  Court  of  Appeal 
shall  immediately  tranHmit  the  entire  record  to 
the  Supreme  Court  which  court  shall  Immedi- 
ately proceed  to  hear  and  review  such  case  as 
if  it  had  been  regularly  ordered  up  for  review, 
and  to  pronounce  thereon  without  delay." 

[1 )  The  Jurisdiction  of  the  Supreme  Court 
of  Lonisiena  is  fljfed  in  the  Constitution  of 
the  state,  as  is  the  Jurisdiction  of  the  courts 
of  appeal  throughout  the  state.  Article  86 
of  the  Constitution  declares  that  the  Su- 
preme Court,  except  as  thereinafter  provided, 
shall  have  appellate  Jurisdiction  only,  which 
Jurisdiction  shall  extend  to  all  cases  where 
the  matter  in  dispute,  or  the  fund  to  be  dis- 
tributed, whatever  may  be  the  amount  claim- 
ed, shall  exceed  two  thousand  dollars,  ez<da- 
sive  of  interest.  And  article  08  of  the  Con- 
stitution provides  that  Courts  of  Appeal,  ex- 
cept as  otherwise  provided  in  the  Constitu- 
tion, shall  have  appellate  JurisdicUou  where 
the  matter  in  dispute  or  the  fund  to  be  dis- 
tributed shall  not  exceed  two  thousand  dol- 
lars exclusive  of  Interest. 
.  Both  courts  are  given  appellate  jurisdic- 
tion in  certain  causes  regardless  of  the 
amounts  Involved,  and  the  Supreme  Court 
is  given  appellate  jurisdiction  in  certain  crim- 
inol  cases,  and  original  Jurisdiction  in  some 
other  cases. 

In  this  case,  the  Court  of  Appeal  had  ap- 
pellate Jurisdiction,  and  it  finally  disposed 
of  the  case,  This  court  was  and  is  without 
appellate  Jurisdiction  therein. 

In  addition  to  their  appellate  Jurisdiction, 


the  Supreme  Court  have  full  control  and  sa- 
pervision  over  all  inferior  courts.  Article  94. 
And  the  court,  or  any  member  thereof,  has 
the  power  to  issue  writs  of  certiorari,  pro- 
hibition, mandamuH,  quo  warranto,  and  other 
remedial  writs  in  aid  of  eacb  control  and 
supervisory  power.  But  Inferior  courts  can- 
not invoke  this  supervisory  power  or  demand 
those  remedial  writs ;  such  must  be  applied 
for  by  litigants  to  the  Supreme  Court  or 
to  any  member  thereot 

By  the  terms  of  article  101,  the  judges  ot 
the  Courts  of  Appeal  may  certify  any  ques- 
tion or  proposition  of  law  arising  In  a  cause 
pending  before  them  to  the  Supreme  Court, 
asking  for  instructions  with  reference  there- 
to ;  and  the  Supreme  Court  may  give  in- 
structions on  the  questions  or  propositions 
certified  to  them,  or  they  may  require  tbat 
the  whole  record  be  sent  up  tor  their  omsid- 
eration. 

Article  101  also  provides  that: 

"It  shall  be  competent  for  the  Supreme  Court 
to  require  by  certiorari,  or  otherwise,  any  case 
to  be  certified  from  the  Courts  of  Appeal  to  it 
for  its  review  and  determination,  with  the  same 
power  and  authority  in  the  case,  as  if  it  had 
been  carried  directly  by  appeal  to  the  said 
court;  provided,  that  the  Supreme  Court  eliall 
in  no  case  exercise  the  power  conferred  on  it 
by  this  article,  unless  the  application  be  made 
to  the  court,  or  to  one  of  the  justices  thereof, 
not  later  than  thirty  days  after  the  decision  of 
the  Court  of  Appeal  has  becm  rendered  and 
entered." 

It  is  seen  under  the  paragraph  last  quoted, 
that  the  Supreme  Court  is  prohibited  from 
reviewing  a  final  Judgment  of  a  Court  of 
Appeal,  by  certiorari  or  otherwise,  unless 
application  be  made  to  the  court,  or  to  one 
of  the  justices  thereof,  to  do  so.  It  Is  not 
only  without  power  to  review  and  determine 
a  cause  finally  decided  by  a  Court  of  Appeal, 
but  it  is  prohibited  from  doing  so,  ^cept  on 
the  application  of  one  of  the  parties  to  the 
suit  The  judges  of  said  Courts  of  Appeal 
have  no  constitutional  authority,  after  final 
judgments  in  the  cases  in  such  courts,  to 
voluntarily  send  up  or  to  transfer  decided 
cases  to  the  Supreme  Court,  to  be  there  re- 
viewed. They  may  only  certify  questions  at 
law  before  judgment 

The  right  to  issue  writs  of  certiorari  or  re- 
view, or  other  writs,  directed  to  the  Courts 
of  Appeal  is  reserved  to  the  Supreme  Court 
alone. 

[2]  And  the  attempt  of  the  Legislature,  in 
section  6,  p.  392,  of  the  Acts  of  1912,  to  con- 
fer the  right  upon  the  Courts  of  Appeal  to 
transfer  decided  cases,  whether  they  be  dee- 
tion  cases  or  others,  involving  two  thousand 
dollars  or  less,  to  the  Supreme  Court  is  viola- 
tive of  the  constitutional  provisions  before 
quoted,  and  the  act,  to  tliat  extent,  is  noil 
and  void. 

The  Constitution  fixes  the  jurisdiction  o( 
the  courts  of  the  state,  including  the  Supreme 
Court,  and  as  the  Legislature  pannot  change 
the  Constitution,  it  cannot  confer  jurisdic- 
tion where  the  Constitution  has  not  given  it 

It  is  therefore  ordered  that  the  record. 
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with  the  opinion  and  decree  of  the  Ccart  of 
Appeal  of  the  First  Circuit  of  the  state  of 
Louisiana  In  this  case  be  returned  to  said 
Court  of  Appeal. 

(136  La.  820 

No.  20357. 

ANDRUS  et  al.  v.  ANDRTJS. 

(Supreme  Court  of  Louisiana.    Feb.  23.  1915.) 

(SyUaiui  bv  the  Court.) 
Insank  Pebsons  <e=s>30— SXNII.K  DsuEimA.— 

INTICBDICTION. 

One  who  is  afflicted  with  senile  dementia 
•o  as  to  be  incapable  of  taking  care  of  his  per- 
son or  of  adminiBtering  hia  estate  is  subject  to 
interdiction. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dis.  U  43,  45,  61;  Dec.  Dig.  <S=> 
30.] 

Appeal  from  Fifteenth  Judicial  District 
Court,  Parish  of  Jefferson  Davis;  Winston 
OTerton,  Judge. 

Petition  by  Isaac  B.  Andrus  and  others 
to  have  David  D.  Andrus  adjudged  insane. 
From  a  Judgment  of  interdiction,  defendant 
appeals.    Affirmed. 

McCoy  &  Moss,  of  Lake  Charles,  and  Rob- 
ert L.  Knox,  of  New  Orleans,  for  appellant 
Smith  &  Carmouche,  of  Crowley,  for  appel- 
lees. 

O'NIELL,  J.  On  the  petition  of  three  of 
his  sons,  the  defendant  was  adjudged  Insane, 
and  he  has  appealed  from  the  Judgment  of  in- 
terdiction. 

The  Interdict  Is  nearly  82  years  of  age, 
and  Is  afflicted  with  senile  dementia.  This 
Infirmity  rendered  him  Incapable  of  manag- 
ing his  estate  and  his  business  affairs  during 
the  2  years  preceding  the  filing  of  this  suit 
He  owns  about  2,500  acres  of  land  which  is 
devoted  principally  to  cattle  ranges  and  part- 
ly to  farming.  His  entire  estate  amounts  to 
about  $100,000.  In  1912  he  gave  a  very  gen- 
eral power  of  attorney  to  one  of  his  sons  to 
manage  his  business.  Although  the  evidence 
does  not  establish  that  the  unfavorable  criti- 
cism of  the  agent's  management  is  entirely 
well  founded,  there  Is  great  dissatisfaction 
among  the  other  members  of  the  family,  who 
are  demanding  an  accounting;  and  there  Is 
no  one  to  whom  this  agent  can  legally  ac- 
count or  be  made  to  account,  except  a  cura- 
tor. 

The  defendant's  counsel  contended  in  the 
district  court,  and  are  still  urging  with  great 
earnestness,  that  senile  dementia  Is  not  In- 
sanity. The  various  authorities  on  medical 
Jurisprudence  define  "senile  dementia"  as  one 
of  the  forms  of  insanity.  It  Is  characterized 
by  a  mental  weakness  and  inability  to  rea- 
son, a  state  of  enfeeblement  of  the  brain, 
which  comes  to  those  whose  other  vital  or- 
gans have  served  them  to  a  very  old  age.  It 
may  be  regarded  as  a  venerable  form  of  in- 
sanity, but  it  is  Insanity  nevertheless. 

Article  389  of  the  Civil  Code  provides  that 


no  person  above  the  age  of  majority  who  is 
subject  to  an  habitual  state  of  imbecility,  in- 
sanity, or  madness  shall  be  allowed  to  take 
care  of  his  own  person  and  administer  his 
estate.  And  article  422  provides  that  not 
only  lunatics  and  Idiots  are  liable  to  be  in- 
terdicted, but  likewise  all  persons  who,  owing 
to  any  infirmity,  are  Incapable  of  taking  care 
of  their  persons  and  administering  their  es- 
tates. 

The  defendant  is  incapable  of  taking  care 
of  his  person  or  of  administering  his  estate, 
and  there  is  good  cause  for  his  interdiction. 

The  Judgment  appealed  from  Is  affirmed. 


cm  La.  825) 
No.  20180. 
F.   W.  HBITMANN  CO.  v.   KANSAS  CPTT 

SOUTHERN  RT.  CO. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1915. 

Rehearing  Denied  March  22, 1915.) 

(Svttdbtu  by  Editorial  Staff.) 

L  CoKTBACTS  ®=>238— Btu.  or  Ladiito— Obal 

Modification— VAUDirr. 

A  bill  of  lading  may  be  modified  by  subse- 
quent oral  agreement  whereby  the  consignor,  en- 
titled to  receive  the  goods,  directed  delivery  to  a 
third  person. 

[Ed.  Note,— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  1117,  1123;  Dec.  Dig.  «=>238.] 

2.    GUABANTT  @S97  —  WBlrrKW  OUAKANTY  — 
CONSTBUOTION. 

Where  a  consignor  notified  the  carrier  of 
his  intention  to  hold  it  liable  under  the  bill  of 
lading  for  a  delivery  of  the  goods  to  a  third  per- 
son, instead  of  the  consignor,  to  whom  the  goods 
were  consigned,  a  reply  by  the  carrier,  wherein 
it  advised  that  the  consignor  should  proceed 
against  the  person  receiving  the  goods  for  the 
amount  due  thereon,  and  that  it  guaranteed  costs 
and  attorney's  fees,  was  an  imqualified  author- 
ization to  the  consignor  to  bring  the  action,  and 
a  promise  to  pay  the  costs  and  attorney's  fees, 
and  notice  by  the  consignor  of  acceptance  was 
onnecessary. 

[Ed.  Note.— For  other  cases,  see  Onaranty, 
Cent  Dig.  {  9 ;   Dec.  Dig.  $=37.] 

Monroe,  J.,  dissenting  in  part 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  T.  F.  Bell,  Judge. 

Action  by  the  F.  W.  Heltmann  Company 
against  the  Kansas  City  Southern  Railway 
(Company.  From  a  Judgment  granting  insuf- 
ficient relief  plaintiff  appeals.    Affirmed. 

Hemdon  &  Hemdon,  of  Shreveport,  for  ap- 
pellant Alexander  &  Wilkinson,  of  Shreve- 
port, for  appellee. 

PROVOSTY,  J.  On  August  17,  1911,  the 
plaintiff  company,  a  business  concern  of  Hous- 
ton, Tex.,  but  also  doing  business  in  Shreve- 
port, La.,  through  an  agent  named  Walker 
Ellis,  sold,  at  Shreveport  through  this  agent, 
to  the  Wylle  Drilling  (Company,  a  business 
concern  In  Shreveport,  two  car  loads  of  pip- 
ing, to  l>e  delivered  at  Oil  City.  It  consigned 
the  two  car  loads,  over  the  defendant's  road, 
to  itself  at  Oil  aty.    The  agent  of  the  Wylls 
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EWlllng  Company  at  Oil  (31ty,  on  receiving 
advice  from  his  principal  of  the  shipment 
having  be«t  made,  applied  to  the  defendant 
railroad  company  for  delivery  of  the  consign- 
ment, although  not  having  the  bill  of  lading. 
Delivery  was  refused  him,  in  the  absence  of 
the  bill  of  lading.  He  then  communicated  by 
phone  with  Mr.  Walker  Ellis,  the  agent  of 
plaintiff,  and,  he  says,  was  authorized  by  El- 
lis to  obtain  delivery  of  the  goods,  and  was 
Informed  that  the  bill  of  lading  had  been 
mailed  to  him.  On  his  communicating  to  the 
agent  of  the  defendant  company  the  result  of 
this  phone  conversation  the  goods  were  de- 
livered to  him.  The  bill  of  lading  had  not 
been  mailed,  but  at  the  filing  of  this  suit  was 
still  in  the  possession  of  plaintiff.  Walker 
Ellis  admits  the  conversation  over  the  phone, 
bnt  denies  that  he  gave  authority  for  the 
dellveiy  of  the  goods.  The  trial  court  found 
that  he  had,  and  we  have  experienced  no  dif- 
ficulty In  reaching  the  same  conclusion.  At 
that  time  he  was  the  Shreveport  agent  of 
both  companies,  and  the  only  possible  reason 
there  could  have  been  for  his  not  consenting 
to  give  this  authority  would  have  been  if  the 
goods  had  had  to  be  paid  for  on  delivery; 
and  this  was  not  the  case,  for  they  were 
charged  to  open  account,  and  thereafter  sev- 
eral payments  were  made  on  this  open  ac- 
count without  any  question  whatever  being 
raised  In  connection  with  the  said  delivery. 
This  question  began  to  be  agitated  only  some 
three  months  later,  after  the  Wylle  Drilling 
Company  had  failed  in  business ;  repeated  ef- 
forts having  In  the  meantime  been  made  to 
collect  from  that  company  the  balance  due  on 
its  said  open  account 

Plaintiff  now  sues  the  defendant  railroad 
company  on  the  bUl  of  lading.  We  think  the 
trial  court  properly  rejected  the  demand. 

[1]  PlalntifTs  learned  counsel  argue  that 
the  bill  of  lading  la  a  written  contract,  the 
terms  of  which  cannot  be  varied  or  contra- 
dicted by  parol  evidence^  and  that  therefore 
this  giving  of  authority  to  receive  the  goods 
could  not  be  proved  by  parol.  This  is  a  non 
aequltur.  While  a  written  contract  cannot  be 
varied  or  contradicted  by  parol,  there  is  noth- 
ing to  prevent  its  being  modified  by  a  subse- 
quent contract  or  agreement  17  Cyc.  734. 
And  that  is,  practically,  what  takes  place 
when  the  person  entitled  under  the  bill  of 
lading  to  receive  delivery  of  the  goods  directs 
them  to  be  delivered  to  some  one  else.  A  bill 
of  lading  may  be  controlled  by  subsequent 
communications.  Mitchell  v.  Chesapeake  &  O. 
R.  Co.,  17  111.  App.  231;  Forrester  v.  Dodge, 
12  Mass.  665.  And  Inasmuch  as  no  law  re- 
quires the  transactions  between  the  consignor 
or  the  consignee  of  goods  and  the  carrier  to 
be  In  writing,  there  to  nothlns  to  Dievent 


these  subsequent  communications  from  being 
verbal. 

[2]  The  goods  were  bought  by  the  Wylie 
Drilling  Company  for  the  use  of  the  Irish  Oil 
Company,  and  were  turned  over  to  and  used 
by  the  latter  company.  When  plaintiff  noti- 
fied the  defendant  company  of  the  Intention 
to  hold  It  liable  under  the  bill  of  lading,  the 
defendant  company,  through  Its  attom^s, 
with  full  reservation  of  its  rights  and  defens- 
es, wrote  to  the  plaintiff  company,  as  follows : 

"We  therefore  advise  and  recommend  that 
yonr  company  immediately  take  proceedings  in 
the  courts  of  Texas  against  the  Irish  Oil  Com- 
pany for  the  amount  of  said  indebtedness,  and 
we  guarantee  on  behalf  of  the  Kansas  City 
Southern  Railway  Company  to  see  that  the  costs 
and  attorney's  fees  of  such  proceeding  are  paid 
by  said  railway  company." 

This  suit  thus  recommended,  was  brongbt, 
and  resulted  unsuccessfully;  and  plaintiff 
has  Included  in  the  Instant  suit  a  demand  tot 
these  costs. 

Defendant  as  reason  for  resisting  the  de- 
mand, says  that  this  suggestion  and  recom- 
mendation that  a  suit  be  brought  was  a  mnre 
offer  on  its  part  to  pay  the  costs  of  such  a 
suit,  and  that  no  notification  of  the  aoo^t- 
ance  of  this  offer  was  ever  given;  that  tba 
first  It  knew  of  the  acceptance  was  when,  aft- 
er the  termination  of  the  suit.  It  was  called 
upon  by  plaintiff  to  pay  these  costs;  that  it 
then  withdrew  the  offer,  on  the  gioand  that, 
if  it  had  known  of  said  suit  having  been 
brought  It  could  have  furnished  plaintiff 
with  Information  which  would  have  enabled 
plaintiff  to  succeed  in  It 

The  above  transcribed  letter  was  not  a 
mere  offer  to  enter  into  an  agreement  but, 
was  a  positive  and  unqualified  authorization 
to  plaintiff  to  bring  the  suit  in  question  Im- 
mediately, and  a  promise  to  pay  the  costs 
thereof.  The  suit  was  brought  for  the  benefit 
of  the  railway  company.  If  viewed  at  all  In 
the  light  of  a  guaranty,  it  was  an  absolate 
guaranty,  not  requiring  notice.  20  Cyc.  1407 ; 
Civil  Code,  art  1802.  The  doctrine  of  LacIi- 
man  &  Jacobi  v.  Block,  47  La.  Ann.  605,  17 
South.  163,  28  L.  R.  A.  255,  has  no  application 
to  such  a  case.  We  agree  with  the  trial  court 
in  holding  defendant  liable  for  said  costs.  It 
Is  unfortunate  that  the  plaintiff  did  not  know 
of  defendant's  being  possessed  of  Information 
by  which  the  result  of  the  suit  might  taava 
been  different;  but  defendant  made  no  men- 
tion in  its  said  letter  of  its  having  such  in- 
formation, and  plaintiff  oonld  not  be  expected 
to  divine  that  it  had. 

Judgment  affirmed. 

MONROE,  J.,  dissents,  la  so  far  as  plain- 
tUfs  are  awarded  the  costs  and  attorney'a 
fee*  (dalmed  by  tbem :  otberwtoe.  he  concoxa. 
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MISSISSIPPI  CENT.  R.  CO.  r.  HATTIBS- 
BURG  TRACTION  CO.    (No.  16456.) 

(Supreme  Court  of  MissiMippL    March  29, 
1915.) 

Eminent  Domain  «=38&— Railboao  Traces 

IN  Streets— Pkopebtt  Riqhib. 

Though  the  right  of  way  of  a  railroad  com- 
pany is  its  private  property,  and  cannot,  un- 
der Const.  1890,  i  17,  be  taJien  for  public  use, 
except  en  compensation  being  made,  it  does  not 
own  city  streets  along  or  across  which  its  tracks 
are  laid,  and  cannot  acquire,  under  Code  1906, 
i  3322,  any  exclusive  right  to  the  use  of  the 
•treets,  but  can  only  acquire  in  the  streets  the 
right  to  locate  its  tracks,  subject  to  the  right  of 
the  public  to  continue  the  free  use  of  the  streets 
for  travel,  and  to  the  right  of  the  municipal  au- 
thorities to  grant  similar  easements;  and  a 
street  railway  company,  receiving  a  permit  from 
a  city  to  lay  its  tracks  in  the  streets,  may  ex- 
tend its  tracks  across  a  railroad  company's 
tracks  in  a  street  without  first  instituting  con- 
demnation proceedings  and  paying  damages. 

[£d.  Note.— For  other  cases,  see  Eminent  Do- 
main, C!ent  Dig.  {{  221-226;  Dec.  Dig.  «=>85.] 

Appeal  from  Chancery  Court,  Forrest 
County;   J.  M.  Arnold,  Special  Chancellor. 

Suit  by  the  Mississippi  Central  Railroad 
Company  against  the  Hattiesburg  Tractlou 
Company.  From  a  decree  dissolving  a  tem- 
porary injunction,  complainant  appeals.  Af- 
firmed and  remanded. 

Truly,  Ratiur  &  Trilly,  of  Natchez,  tor  ap- 
pellant. Stevens  ft  Cook,  of  Hattiesburg, 
for  appellee. 

S>aTH,aj.  The  Mississippi  Central  Rail- 
road Company  owns  and  operates  a  railroad 
which  extends  through  the  dty  of  Hatties- 
burg, crossing  a  number  of  the  streets  of  the 
dty,  one  of  them  being  Main  street.  The 
Hattiesburg  Traction  (Company  is  a  street 
railway  company,  and  has  received  from  the 
dty  of  Hattiesburg  permission  to  lay  Its 
tracks  In  the  city  streets.  In  extending  Its 
track  alon^  Main  street  it  became  necessary 
to  cross  the  track  of  the  railroad  company, 
and  negotiations  were  entered  Into  by  It  with 
the  railroad  company  for  that  purpose;  the 
traction  company  agreeing  to  install  and 
maintain  the  crossing  at  its  own  expense. 
The  two  companies  failed  to  reach  an  agree- 
mmt  In  the  matter,  not  by  reason  of  any  ob- 
jection of  the  railroad  company  to  the  char- 
acter of  crossing  proposed  to  be  Installed  by 
the  traction  company,  but  mainly  -because 
that  company  would  not  agree  to  operate  Its 
road  at  the  crossing  is  accordance  with  cer- 
tain requirements  of  the  railroad  company. 

Falling  to  obtain  the  consent  of  the  rail- 
road company  to  cross  its  track,  the  traction 
company  proceeded  one  night  to  Install  the 
crossing  without  the  knowledge  of  the  rail- 
road company.  This  fftct  was  discovered  by 
the  railroad  company  the  next  morning  be- 
fore the  Installation  was  complete,  and  It 
thereupon  filed  Its  bill  In  the  court  below, 
praying  that  the  traction  company  be  en- 
Joined— 


"from  attempting  to  install  or  use  a  crossing 
over  the  line  and  roadbed  of  complainant  at 
Main  street  crossing  in  the  city  of  Hattiesburg, 
until  eminent  domain  proceedings  have  been  in- 
stituted, and  the  right  to  condemn  a  crossing 
has  been  judicially  and  finally  determined." 

Upon-  the  filing  of  this  bill  a  temporary  In- 
junction was  Issued  and  served  upon  the 
traction  company,  and  this  appeal  Is  from  a 
decree  sustaining  a  motion  to  dissolve  this 
Injunction,  and  is  for  the  purpose  of  settling 
the  prlndples  of  the  case.  After  the  grant- 
ing of  this  Injunction,  an  agreement  was 
entered  Into  between  the  two  companies  by 
which  the  traction  company  was  permitted, 
without  prejudice  to  the  rights  of  the  rail- 
road company  In  so  far  as  this  litigation  Is 
concerned,  to  complete  the  Installation  of 
this  crossing  and  to  use  the  same. 

The  reason  assigned  by  the  traction  com- 
pany for  attempting  to  Install  this  crossing 
during  the  night  is  that  to  do  so  would  not 
then  Interfere  with  the  movement  of  trains 
over  the  railroad  track;  It  not  having  com- 
menced the  Installation  until  the  last  train 
due  to  cross  the  street  that  night  had  passed. 
With  the  truth  of  this  explanation,  however, 
we  are  not  here  concerned.  .  The  sole  que»- 
tlon  presented  to  us  for  dedslon  Is  this: 
Has  a  street  railway  company,  operating  un- 
der municipal  authority,  the  right  to  con- 
struct its  track  across  that  of  a  steam  rail- 
road at  a  point  where  It  crosses  a  street  of 
the  munldpality,  without  first  instituting 
condemnation  proceedings  and  paying  the 
railroad  company  the  damages  therein  award- 
ed It? 

It  is  true  that  a  railroad  company's  right 
of  way,  when  owned  by  It,  Is  Its  private  prop- 
erty, and  cannot,  under  section  17  of  our 
Constitution,  "be  taken  or  damaged  for  public 
use,  except  on  due  compensation  being  first 
made" ;  but  It  Is  equally  true  that  a  railroad 
company  does  not  own  the  streets  of  a  mu- 
nldpality along  or  across  which  its  tracks 
are  laid,  neither  can  It  acquire,  under  sec- 
tion 3322  of  the  (jode,  any  exduslve  right  to 
the  use  of  the  streets  of  the  municipality. 
The  only  tight  it  can  acquire  In  the  streets 
of  a  munldpality  is  the  right  to  locate  its 
tracks  along  or  across  them,  subject  to  the 
right  of  the  public  to  continue  the  free  use 
thereof  for  traveling,  and  to  the  right  of  the 
munldpal  authorities  to  grant  similar  ease' 
ments  therein.  In  Pennsylvania  Co.  v.  Lake 
Erie,  etc.,  Ry.  Co.  (C.  O.)  146  Fed.  446*  a 
case  wherein,  as  in  the  case  at  bar,  the  com- 
plainant was  a  railroad  company  and  the 
defendant  a  street  railway  company,  it  was 
said  that: 

"Clomplainant's  bill  assumes  the  possession  by 
complainant  of  a  right  in  the  street  which  in 
law  it  cannot  possess.  The  bill  alleges  that  the 
defendant  is  about  to  enter  upon  complainant's 
'right  of  way.'  In  the  sense  in  which  this  term 
is  used  in  the  bill,  the  complainant  has  no  right 
of  way  in  the  street:  that  is.  It  baa  no  tangible 
property  therein.  True,  it  has  in  strictness  a 
right  of  way  across  the  street;  but  this  right 
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is  of  an  Intangible  nature.  It  has  no  more 
substance  than  the  right  of  way  over  a  street 
possessed  by  a  pedestrian.  So  tJiat  to  say  that 
the  defendant  is  about  to  enter  upon  complain- 
ant's 'right  of  way,'  meaning  the  right  of  way 
it  possesses  across  the  street,  is  to  say  that  the 
defendant  is  about  to  do  what  any  and  every 
l>ody  has  a  right  to  do  at  all  times,  subject  only 
to  the  movement  of  complainant's  trains.  What 
the  defendant  proposes  to  do  is  to  introduce  in 
the  public  highway,  at  the  point  where  com- 
plainant's tracks  cross  it,  another  public  use 
thereof,  under  authority  of  the  municipal  legis- 
lation necessary  in  such  cases.  The  complain- 
ant has  no  property  in  the  street,  and  none  on 
it  except  a  few  ties  and  rails.  The  disturbance 
of  these  for  the  purpose  of  suiting  them  to  the 
new  use  to  be  made  of  the  public  highway  is 
necessary,  and  results  in  no  invasion  of  com- 
plainants rights." 

The  rule  here  annoTinced  is  In  accord  with 
til  of  the  authorities  dealing  with  this  pre- 
cise question  tbat  have  come  under  our  obser- 
vation, most,  if  not  «U,  of  which  will  be 
found  set  forth  in  the  notes  to  86  Oyc  1420, 
to  Chicago,  eta,  R.  R.  Ca  t.  West  Chicago 
Street  R.  R.  Co.,  29  L.  R.  A.  485,  and  to 
Southeast,  etc.,  R.  R.  Co.  t.  BransTiUe,  etc., 
Ry.  Co.,  13  li.  R.  A.  (N,  8.)  916. 

A  number  of  cases  have  been  cited  by  coun- 
sel for  appellant  to  the  point  that  a  railroad 
company's  right  of  way  is  private  property, 
and  cannot  be  taken  or  damaged  for  pub- 
lic use  except  on  due  compensation  being 
first  made,  in  none  of  which,  however,  was 
the  right  of  the  street  railway  to  cross  the 
track  of  a  railroad  in  a  public  street  involv- 
ed, except  in  the  case  of  Central  Ry.  Co.  v. 
Philadelphia,  etc.,  R.  R.  Co.,  95  Md.  428,  52 
Atl.  752.  In  that  case  the  street  railway 
company  undertook  to  cross  the  track  of  the 
railroad  company  In  a  public  street,  where- 
upon the  railroad  company  filed  a  bill  in  the 
proper  court,  "praying  for  an  injunction  to 
restrain  the  street  railway  company  from 
crossing  Its  track  until  it,  the  street  rail- 
way company,"  would  enter  into  an  agree- 
ment to  pay,  not  only  the  cost  of  making  the 
crossing,  but  the  subsequent  cost  of  keeping 
the  crossing  in  repair,  which  repairs,  it  was 
insisted,  should  be  made  under  the  super- 
vision and  according  to  the  direction  of  the 
engineer  of  the  railroad  company.  While  the 
litigation  was  pending,  "the  street  railway 
company,  under  an  agreement  with  the  steam 
railroad  company,  made  the  crossing  at  its 
own  expense,  and  the  question  as  to  Uie  rela- 
tive rights  of  the  two  companies  was  reserved 
for  the  future  determination  of  the  court" 
It  was  held  that  the  street  railway  company, 
before  It  crossed  the  track  of  the  railroad 
company,  must  execute  an  agreement  for  the 
maintenance  of  the  crossing.  This  was  the 
only  question  decided  in  that  case;  and,  if 


it  is  in  point  here.  It  is  only  authority  toi 
the  proposition  that,  when  a  street  railway 
company  desires  to  cross  the  track  of  a  rail- 
road company  in  a  public  street,  it  must  pay 
the  expense  of  installing  and  maintaining  the 
crossing.  Neither  of  these  questions,  bow- 
ever,  are  here  Involved,  for  the  reason  that 
the  street  railway  company  has  paid  the  ex- 
pense of  installing  the  crossing  and  proimsed 
to  bear  the  expense  of  maintaining  it. 

In  the  case  of  Birmingham  Traction  Co.  v. 
Birmingham  Ry.  ft  Elec.  Co.,  119  Ala.  129,  24 
South.  368,  so  much  relied  upon  by  conn.sel  for 
appellant,  no  question  of  the  right  of  one  rail- 
road company  to  cross  the  tracks  of  another 
in  a  public  street  was  involved.  That  case 
was  decided  by  the  Supreme  Court  of  Ala- 
bama on  August  15, 1898,  and  on  October  29, 
1898,  another  phase  of  the  matter  In  dL3>ute 
between  the  parties  thereto  came  again  be- 
fore that  court  for  consideration  in  the  case 
of  Birmingham  Traction  Co.  v.  Birmingham 
Ry.  &  Electric  Co.,  119  Ala.  137,  24  South. 
502,  43  L.  R.  A.  233.  An  examination  of  the 
reports  of  the  two  cases  discloses  that  the 
Birmingham  Railway  &  Electric  Company 
had  granted  to  the  town  of  Woodlawn,  "for 
the  use  of  the  citizens  and  the  public  gener- 
ally, an  easement  over  that  part  of  its  right 
of  way  which  is  within  the  corporate  limits 
of  the  town  of  Woodlawn,  and  which  is  not 
absolutely  essential  for  the  operation  of  its 
road,  this  amount  being  about  25  feet  for 
double  track,  and  such  room  as  is  necesaaiy 
to  erect  poles  and  proper  waiting  stations." 

In  the  first  case  the  Birmingham  Traction 
Company  attempted,  not  only  to  lay  its 
track  across  that  portion  of  the  Birmingham 
Railway  &  Electric  Company's  right  of  way 
which  had  been  granted  to  the  town  of  Wood- 
lawn for  a  public  street,  but  also  across  the 
25-foot  strip  actually  occupied  by  the  electric 
company,  and  not  included  in '  the  street 
This,  the  court  held,  could  not  be  done  with- 
out the  consent  of  the  electric  company,  in 
the  absence  of  condemnation  proceedings.  In 
the  second  case  the  traction  company  was 
seeking  to  locate  its  track  along  that  portion 
of  the  electric  company's  right  of  way  which 
bad  been  granted  to  the  town  for  a  street, 
and  this  the  court  held  it  could  do  vrlthout 
paying  the  electric  company  any  compensa- 
tion therefor,  the  court  pointing  out  (119  Ala. 
137,  24  South.  503)  that  the  former  case  in- 
volved, not  the  use  by  the  traction  company 
of  that  portion  of  the  right  of  way  over 
which  the  city  had  been  granted  an  easonent, 
but  of  the  25-foot  strip  reserved  and  actually 
occupied  by  the  electric  company. 

Affirmed  and  remanded. 
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BHODBS  ▼.  ROBINSON,  Tax  Collector. 
(No.  179970 

(Suprema  Court  of  Missiasippi.    March  29, 
1915.) 

Tazatioit  «s>60&— Rescission  or  Lett— In- 

JUNCTION    AOAINBT    COIXECTION. 

Where  a  tax  levy  was  mode  to  aecare  mon- 
ey  with  which  to  pay  certain  road  bonds,  and 
the  bonds  could  not  be  sold,  the  order  levying 
the  taxes  was  properly  rescinded,  and  injunc- 
tion would  lie  at  the  suit  of  a  taxpayer  to  re- 
strain the  collection  of  such  levy. 

TEH.  Note. — For  other  cases,  see  TaxatioiL 
Cent  Dig.  H  1230-1241;  Dec.  Dig.  «=960SJ 

Appeal  from  Chancery  Court,  Rankin 
County;    Sam  Whitman,  Jr.,  Chancellor. 

Action  for  injunction  by  S.  S.  Rhodes 
against  G.  O.  Robinson,  as  Tax  Collector. 
Demurrer  to  complaint  sustained,  and  com- 
plainant appeals.    Reversed  and  remanded. 

Stingily  &  Mclntyre,  of  Brandon,  for  appel- 
lant. S.  I^  McLaurin,  of  Brandon,  for  ap- 
pellee. 

COOK,  J.  This  action  was. begun  In  the 
chancery  court  by  a  bill  of  complaint  filed 
by  a  taxpayer  of  supervisors'  district  No.  4, 
Rankin  county,  praying  for  an  injunction  to 
restrain  the  tax  collector  from  collecting  tax- 
es levied  against  his  property  to  acquire 
funds  with  which  to  pay  certain  alleged  road 
bonds  authorized  by  order  of  the  board  of 
supervisors.  A  preliminary  injunction  was 
granted,  and  at  the  hearing  a  demurrer  to 
the  bill  of  complaint  was  sustained,  and  the 
injunction  dissolved.  Complainant  below 
prosecutes  this  appeaL 

The  bill  alleges  that  by  proceedings  under 
<d>apter  145,  ^Laws  1912,  a  road  district  was 
created  embracing  all  of  supervisors'  district 
No.  4 ;  that  by  further  proceedings  the  board 
of  supervisors  authorized  the  Issuance  and 
sale  of  the  bonds  of  said  district  for  the  pur- 
pose of  constructing  roads  in  the  district; 
that  subsequently  the  board  of  supervisors 
levied  a  tax  on  the  property  embraced  in 
the  district  for  the  purpose  of  liquidating 
the  said  bonds.  The  bill  of  complaint  fur- 
ther says  that  after  the  levy  of  taxes  in  July, 
1914,  the  board  of  supervisors,  being  unable 
to  sell  the  bonds,  in  December,  1914,  entered 
an  order  setting  aside  its  order  levying  the 
taxes. 

It  is  contended  here  that  the  order  setting 
aside  the  levy  was  entirely  proper,  and  for 
this  reason  Qie  demurrer  should  have  been 
overruled.  The  bill  prayed  that  the  tax  col- 
lector be  restrained  from  collecting  the  tax- 
es, and  the  demurrer  having  admitted  that 
the  board  of  supervisors,  for  the  reasons 
above  mentioned,  had  repealed  its  order  levy- 
ing the  taxes,  it  is  claimed  that  the  demurrer 
should  have  been  overruled,  and  injunction 
should  have  been  made  perpetual. 

The  tax  levy  was  made  to  secure  money 
with  which  to  pay  the  bonds,  and,  the  bonds 


not  b^ng  sold,  there  was  no  longer  any  ne- 
cessity for  collecting  the  taxes  levied  for 
this  purpose.  We  think,  therefore,  that  the 
board  of  supervisors  properly  rescinded  the 
order  levying  the  taxes  for  this  purpose,  and 
the  demurrer  should  ^ave  been  overruled. 
Reversed  and  remanded. 
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ATLBN  V.  ROBX  et  al.    (No.  16864.) 

(Supreme  Court  of  Mississippi.    March  28, 
1915.) 

1.  Reuoioub  Socnenxs   4=927— Pastok— SB- 

LECTION. 

Where  the  manual  of  the  Baptist  church 
on  the  general  subject  of  obtaining  pastors  de- 
clared that  they  shall  be  chosen  by  election  as 
the  free  choice  of  the  people  in  each  individual 
cborcli,  and  it  appeared  that  each  Baptist 
church  was  independent,  a  statement  in  tiie 
manual  that  in  giving  a  call  the  diurch  usually 
appointed  a  committee,  notice  being  given  for 
several  Sundays,  and  that  a  three-fourths  vote 
of  all  present  at  the  meeting  should  be  deemed 
essential  to  the  call,  coupled  with  the  remark 
that  no  prudent  man  would  accept  a  call  on  any- 
thing less,  cannot  be  considered  as  prescribing 
the  method  of  calling  pastors,  and  a  bare  m»- 
jority  is  sufficient 

[Ed.  Note. — For  other  cases,  see  Religious  So- 
cieties, Cent  Dig.  {i  180-193;  Dec  Dig.  «=> 
27.] 

2.  REI.IOI0T7B   SOOIBTIES  ®S»27  —  PABTOBS  — 
DlSMTSBAZ,. 

When  a  pastor  has  been  selected  by  • 
church,  the  relation  cannot  be  dissolved  by  ex- 
ternal authority,  civil  or  ecclesiastical,  but  must 
be  dissolved  by  appropriate  action  by  the  mem- 
bership. 

[Ed.  Note.— For  other  cases,  see  Religions  So- 
cieties, Cent  Dig.  U  180-193;  Dec.  Dig.  «=> 
27.] 

3.  Reuoious  Societies  4=s>14— Doctbines— 
Courts. 

The  courts  will  not  interfere  to  determine 
questions  or  doctrines  of  a  Baptist  cbuich, 
which  operates  under  the  congregation  system. 
[Ed.  Note. — For  other  cases,  see  Religious  So> 
deties,  Cent  Dig.  SS  100-102;  Dec.  Ug.  «s> 
14.] 

Appeal  from  CSumoery  Court,  Attala  Coun- 
ty; J.  F.  McCool,  Chancellor. 

Salt  by  Calvin  Roby  and  another  against 
T.  H.  Allen.  From  a  decree  granting  a  per- 
petual injunction,  defendant  appeals.  Re- 
versed, and  bill  dismissed. 

S.  L.  Dodd,  of  Kosciusko,  and  R.  H.  &  J.  H. 
Thompson,  of  Jackson,  for  appellant  Thom- 
as Land,  of  Kosciusko,  for  appellees. 

REED,  J.  This  is  a  suit  in  chancery  by 
appellees,  two  of  the  trustees  of  the  Kos- 
ciusko Colored  Baptist  Church,  against  ap-. 
pellant,  pastor  of  that  church,  for  injunction 
restnalning  appellant  from  entering  the 
church  and  preaching  to  the  members.  A 
temporary  injunction  was  granted,  and  upon 
final  hearing  on  bill,  answer,  and  evidence 
was  made  perpetuaL 

Appellees  charged  ta  their  bill  that  ap- 
pellant had  preached  unsound  doctrine,  fo- 
mented  strife,  and   was  immoral   and  un- 
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worthy  to  be  pastor,  and  that  he  did  not  have 
legal  contract  with  the  church  as  pastor,  but 
held  the  position  unlawfully  and  forcibly. 
We  do  not  And  that  appellant  was  ever  ar- 
raigned or  proceeded  against  by  the  congre- 
gation on  the  charges  yiat  he  was  guilty  of 
wrong  conduct  and  was  unworthy.  On  the 
other  hand,  there  Is  considerable  testimony 
from  members  and  leading  officials  of  the 
church  exonerating  him  therefrom.  It  is  in 
proof  that  there  are  seTeQ  deacons,  who 
had  charge  of  such  temporal  affairs  of  the 
church  as  need  attention,  and  appellees  w«re 
two  of  these.  The  province  of  trustees  is 
quite  restricted  in  the  church  governinent, 
hardly  extending  to  the  bringing  of  suit  such 
as  this,  and  it  may  be  that  appellees  Intended 
to  proceed  in  this  case  as  deacons  rather 
than  trustees.  They  do  not  show,  however, 
any  action  by  the  members  of  the  church  au- 
thorizing or  directing  the  institution  of  this 
•uit 

The  proof  clearly  shows  that  appellant  was 
properly  chosen  pastor  of  the  church.  The 
minutes  of  October  24,  1909,  contain  the  fol- 
lowing: 

"On  motion- that  Rev.  T.  H.  Allen,  of  Pick- 
ens, Migg.,  be  pastor  for  1910.  Carried  unani- 
mously." 

The  salary  to  be  paid  him  was  then  proper- 
ly fixed.  It  is  in  testimony  that  he  continued 
for  1911  as  pastor  without  question.  The 
minutes  of  a  -meeting  held  October  22,  1911, 
contain  the  following: 

"By  majority  of  votes  it  was  declared  that 
Rev.  T.  H.  Allen  be  pastor  for  1912." 

The  government  of  the  Baptist  church  is 
with  its  members.  Its  form  of  government  is 
congregational  and  democratic.  Each  church 
is  a  distinct  organization,  Independent  of  oth- 
ers. The  members  of  the  church  have  full 
power  to  call  a  pastor  and  make  all  necessary 
agreements  with  him.  We  learn  from  His- 
cox's  New  Directory,  introduced  and  used  In 
the  evidence  and  brought  up  with  the  record, 
being  a  manual  outlining  the  polity,  faith, 
and  practice  of  the  Baptist  denomination, 
that  an  essential  part  of  the  independence  of 
the  churches  Is  ttie  right  to  choose  their  pas- 
tors end  teachers,  and  that  no  individual  or 
combination  of  men  can  appoint  pastors  over 
them;  that  no  man  is  to  bei  a  pastor  until 
"he  has  been  «diosen  by  a  majority  vote"  of 
the  church  calling  him. 

[1]  It  is  argued  by  appellees  that  the  ap- 
pellant was  not  legally  chosen  pastor,  be- 
cause it  is  not  shown  that  his  election  was 
by  a  three-quarters  vote  of  the  members. 
Tbey  rely  to  sustain  their  position,  upon  the 


following  quotation  from  Hiscox's  New  Direc- 
tory, page  108,  note  4: 

"In  giving  a  call,  the  church  nsnally  ai>pointi 
a  meetinK  lor  that  expresg  purpose,  notice  be- 
int;  publicly  given  two  Sundays  in  succession, 
the  purpose  of  the  meeting  being  distinctly  stat- 
ed in  the  notice,  and  a  three-quarters  vote  ot 
all  present  at  such  a  meeting  should  l>e  deoned 
essential  to  a  call.  Certainly  no  prudent  ot 
self-respecting  man  would  accept  a  call  on  any* 
thing  less  than  that." 

This  text  is  taken  from  a  note  under  the 
general  subject  of  church  officers,  and  we  do 
not  see  that  it  is  a  mandatory  provision.  It 
seems  to  us  to  be  In  the  nature  of  a  recom- 
mendation. We  notice  that  it  is  said  tliat  the 
church  "usually"  proceeds  in  this  manner. 
Then  the  statement  tfiat  a  prudent  man 
would  not  accept  a  call  on  a  smaller  vote  in- 
dicates that  all  of  this  is  a  matter  of  advice 
only. 

This  view  Is  confirmed  when  we  note  the 
provision  above  referred  to  In  the  main  text 
of  Hiscox's  Directory,  pages  98  and  99,  od 
the  general  subject  of  how  pastors  are  ob- 
tained,  that  they  are  chosen  "by  election,  as 
the  free  choice  of  the  people.  In  each  individ- 
ual church,"  and  that  the  members  "may 
ask  or  accept  advice ;  but  no  man  is  a  pastor 
to  any  people  untU  he  has  been  chosen  by  a 
majority  vote  of  that  churcli." 

[2]  We  take  the  following  provision,  rela- 
tive to  the  termination  of  the  pastorate,  tcom 
page  101  of  the  Directory: 

"There  is  no  power  that  can  compel  a  chardi 
to  accept  a  pastor  or  a  pastor  to  accept  a  churdi. 
The  relation  is  formed  by  mutual  agreement  be- 
tween them.  And,  when  once  formed,  the  rda- 
tion  can  be  dissolved  by  no  external  authority, 
civil  or  ecclesiastical,  but  by  mutual  consent  of 
the  parties  themselves." 

There  is  abundant  evidence  from  witnesses 
testifying  that  the  Kosciusko  Church  is  gov- 
erned by  majority  rule.  It  is  in  testimony 
that  only  a  few  members  were  in  accord  with 
appellees  in  their  opposition  to  appellant,  and 
that  the  majority  were  favorable  to  him.  We 
do  not  find  in  the  proof  that  the  relation  of 
pastor  and  congregation  was  dissolved  by 
any  proper  action  df  the  membership,  l^iis 
was  necessary  to  terminate  the  pastorate. 

[3]  The  courts  will  not  interfere  to  deter- 
mine questions  involving  doctrines  or  gov- 
ernment of  a  Baptist  church.  Bai>tlat 
Church  V.  Jones,  79  Miss.  488,  30  South.  714; 
Windham  v.  Ulmer,  102  Miss.  491,  69  South. 
810;  Smith  v.  Charles,  24  South.  968.  The 
chancellor  erred  in  making  the  injunctioin 
perpetual. 

Reversed,  Injuictton  dissolved,  and  bill 
dismissed. 
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FOOTB  V.  GRAND  LODGE  OF  COLORED 
KNIGHTS  OF  PYTHIAS.     (No.  16919.) 

(Sapreme  Coart  of  Mississippi.     March  29, 
1915.) 

iRStTBANCE    ®=s793— LIFE    INSDRAJNCE— RIGHT 

OF  Action. 

Where  defendant  issued  a  policy  of  life  in- 
sarance,  which  named  the  insured's  mother  as 
beneficiary,  and  complainant  thereafter  married 
the  insured,  but  the  beneficiary  was  never 
changed,  complainant  cannot  maintain  a  suit 
against  defendant  for  its  payment  of  the  pro- 
ceeds of  the  policy  to  the  mother;  complainant 
being  given  no  interest  therein. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
CentDig.  §|  1067-1972,  lOSO;  Dec.Dig.  <S=>793.] 

Appeal  from  Chancery  Court,  Warren 
County ;    E.  N.  Thomaa,  Chancellor. 

Bill  by  Marguerite  Foote  against  the 
Grand  Lodge  of  Colored  Knights  of  Pythias. 
From  a  decree  sustaining  a  demurrer  to  the 
bill,  complainant  appeals.    Affirmed. 

J.  H.  Short,  of  Vlcksburg,  (or  appellant 
Powell  &  Thompson  and  W.  J.  Latham,  all 
of  Jackson,  for  appellee. 

REED,  J.  On  March  30,  1909,  appellee,  a 
fraternal  and  benevolent  Insurance  order.  Is- 
sued to  M.  D.  Foote,  then  an  unmarried  man, 
a  policy  of  Insurance  on  his  life  for  the  sum 
of  $600,  payable  to  his  mother,  Laura  Foote. 
Thereafter  he  was  married  to  appellant.  The 
beneficiary  In  the  policy  was  never  changed. 
When  Foote  died,  it  was  still  payable  to  his 
mother.  Appellee  paid  her  the  full  amount 
ot  the  policy. 

Appellant,  the  widow  of  Foote,  brought 
this  suit  in  chancery  to  recover  from  appel- 
lee the  amount  of  Insurance  on  her  husband's 
life,  which  appellee  paid,  in  accordance  with 
the  policy,  to  the  beneficiary  named  therein, 
Laura  Foote,  the  mother  of  the  insured.  A 
demurrer  to  the  bill  was  sustained,  from 
which  this  appeal  was  prosecuted. 

Appellant  claims  that  the  amount  should 
not  have  been  paid  to  the  mother,  who  was 
named  as  beneficiary  In  the  policy,  because 
she  was  not  within  the  class  for  whose  ben- 
efit a  member  might  insure  himself  in  the 
order,  but  should  be  paid  her  as  widow.  We 
do  not  see  how  appellant  has  any  standing  to 
claim  from  appellee  the  amount  of  the  insur- 
ance. She  was  not  named  as  beneficiary  in 
the  policy,  and  she  was  not  given  such  right 
by  any  law  of  the  land  or  law  of  the  order. 
The  court  did  not  err  in  sustaining  the  de- 
murrer. 

Affirmed. 
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CHRISMAN  y.  IflAGEE.     (No.  16804.) 

(Sapreme  Court  of  Mississippi.    March  22, 
1915.) 

WtLLS  ®=>106 — Land  Devised — DESOBipnoir. 
Where  testator  devised  to  his  son  the  "S. 
W.  %  of  the  N.  B.  %  sec.  81,"  township  22, 
range  6  W.,  in  B.  county,  in  whidi  section  he 
owned  only  the  S.  W.  %  of  the  N.  W.  %,  so 


that  the  description  contained  in  the  will  was 
erroneous,  enough  remained  after  discarding 
the  erroneous  part  of  the  description  to  identify 
the  land  so  that  it  passed  by  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  244;  Dec.  Dig.  «=»106.] 

On  suggestion  of  error.    Sustained. 
For  former  opinion,  gee  67  Sonth.  48. 

Thos.  S.  Owen,  of  Cleveland,  for  appellant 
Somerrille  &  SomerviUe,  of  Cleveland,  and 
E.  O.  Sykes,  of  Aberdeen,  for  appellee. 

REED,  J.  Appellant  in  his  snggesUon  at 
error,  says  that  the  decision  of  this  court 
rendered  on  a  former  day  (see  Chrlsman  y. 
Magee,  67  Sa  49)  is  correct  except  as  to  the 
holding  therein  relative  to  the  land  in  sec- 
tion 31,  township  22,  range  6,  in  Bolivar 
county.  It  will  be  seen  by  reference  to  the 
statement  of  the  facts  in  the  opinion  that 
the  testator,  the  late  Judge  J.  B.  Chrlsman, 
in  his  will,  devised  to  his  son,  J.  J.  Chrlsman, 
the  appellant  the  "S.  W.  ^  of  the  N.  B. 
%,  Sec.  81,"  in  township  22,  range  5,  W.  The 
testator  did  not  own  the  S.  W.  ^  of  the  N. 
B.  ^  In  the  section  31,  bat  did  own  the 
S.  W.  %  of  the  N.  W.  ^  in  that  section, 
and  that  was  the  only  land  he  owned  or  ever 
owned  therein. 

We  held  in  our  former  opinion  that  the  de- 
scription of  the  land  as  contained  in  the  will 
was  accurate,  and  that  oral  testimony  would 
not  be  admitted  to  show  that  the  testator 
did  not  intend  to  devise  the  land  described, 
but  another  parcel  of  land,  citing  Ehrman  v. 
Hoskins,  67  Miss.  192.  We  note  that  in  that 
case  the  testator  owned  the  lot  which  was 
described  in  the  will  by  accurate  descrip- 
tion, while  here  he  did  not  own  the  S.  W. 
M  of  the  N.  B.  %  described  in  the  vrllL  So 
there  is  a  difference  in  the  facts.  The  gen- 
eral rule  which  we  applied  in  this  case  In 
our  former  opinion  is  not,  however,  without 
exceptions.  There  is  another  rule  of  law  ap- 
plicable here  which  we  in  our  former  con- 
sideration overlooked  and  which  is  that 
where  there  Is  a  misdescription  of  the  prop- 
erty devised,  if,  after  striking  out  the  er- 
roneous part  of  the  description,  enough  re- 
mains, when  considered  in  the  light  of  the 
circumstances  surrounding  the  testator,  to 
Identify  the  property  he  intended  to  convey, 
the  remaining  part  of  the  description  may 
be  taken  to  give  effect  to  the  testator's  pur- 
pose. 40  Cyc.  1559.  It  Is  stated  in  Page  <» 
WiUs,  p.  573,  that: 

"The  greater  weight  of  modem  authority  prob- 
ably is  that  where  the  will  is  so  worded  as  to 
show  testator's  intention  to  pass  his  lands  In 
the  given  plat  or  section  and  the  like,  the  de- 
scription of  the  particular  lot  quarter  section, 
and  the  like  may  be  rejected,  if  erroneous." 

Mr.  Page  further  says  (see  page  571)  that 
all  the  courts  practically  agree  that  if — 
"after  the  false  description,  or  part  of  a  de- 
scription, is  discarded,  there  remains  in  the  de- 
vise language  sufficiently  full  and  accurate  to 
identify  the  subject  of  the  gift  with  sufficient 
certainty,  the  property  thus  indicated  will  pass." 
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In  the  case  of  Pate  r.  Bushong,  161  Ind. 
633,  69  N.  B.  291,  63  L.  E.  A.  593,  100  Am. 
St  Rep.  287,  it  was  held  that  if  there  were 
errors  in  a  wUl  in  the  description  of  the 
subject  of  a  devise,  it  will  not  void  the  gift 
if  after  rejecting  the  errors  enough  remains 
to  show  with  reasonable  certainty  what  was 
intended  wh^n  considered  from  the  position 
of  the  testator,  and  that  where  a  devise  of 
lands  by  description  partly  falls,  as  where 
the  wrong  section  number  is  given,  if  what 
remains  after  rejecting  the  erroneous  reason- 
ably corresponds  with  the  real  estate  indi- 
cated by  extrinsic  evidence,  sudi  devise  will 
be  effective.  It  is  stated  in  the  monographic 
note  on  the  subject  ai  Extrinsic  EMdence  to 
Explain  Wills,  to  the  case  of  Ghappell  v.  Mis- 
sionary Society,  60  Am.  St  Rep.  279,  that: 

"While  words  cannot  be  added  to  a  will,  yet 
in  arriving  at  the  intention  of  the  testator,  so 
much  aa  is  false  in  the  description  of  ttie  land 
devised  may  be  stricken  out,  provided  enouKh 
remains  to  identify  the  premises  intended  to  Be 
devised." 

It  is  contended  by  the  appellant  in  his  sug- 
gestion of  error  that  if  the  part  of  descrip- 
tion which  is  shown  by  the  agreed  statement 
of  facts  to  be  erroneous,  to  wit  "S.  W.  % 
of  the  N.  EL  ^,"  is  stricken  from  the  will, 
there  will  remain  a  sufiScient  description  to 
identify  the  land  devised.  After  striking  out 
the  part  mentioned,  the  will  then  will  show 
that  the  testator  devised  to  his  son  land  In 
section  31,  township  22,  range  6  W.,  in  Boli- 
var county,  Miss.  The  agreed  statement  of 
facts  contains  the  information  that  testator 
only  owned  one  quarter  of  a  quarter,  or  40 
acres,  in  that  section,  and  that  that  parcel 
was  the  8.  W.  %  of  the  N.  W.  %  of  that 
section.  It  is  also  clear  from  the  agreed 
statement  of  facts  that  the  "S.  W.  %  of  the 
N.  B.  %"  in  the  description  is  erroneous. 
After  discarding  the  erroneous  part  of  the 
description,  it  appears  to  us  that  sufficient 
remains  to  identify  the  land  so  as  to  enable 
it  to  pass  by  the  will.  It  is  also  apparent 
to  us,  after  a  careful  reconsideration  of  this 
case,  and  in  the  light  of  all  the  circumstanc- 
es surrounding  the  testator  at  the  time  he 
made  his  will,  that  it  was  his  intention  that 
this  40  acres  of  land  should  go  to  his  son, 
the  appellant 

We,  therefore,  conclude  that  we  were  in 
error  in  holding  that  the  chancellor  was  cor- 
rect in  deciding  that  the  land  was  not  de- 
vised to  apx)ellant  and  we  now  withdraw 
all  that  part  of  our  opinion  in  which  we  so 
decided.  The  suggestion  of  error  is  sustain- 
ed, and  we  now  hold  that  the  land  owned  by 
the  testator  in  section  31,  township  22,  range 
6  W.,  in  Bolivar  county,  which  is  the  S.  W. 
%  of  the  N.  W.  Vt  of  the  section,  and  the 
only  land  owned  by  the  testator  when  he 
made  his  will,  in  that  section,  was  devised 
in  the  will  to  the  appellant  and  is  now  his 
property. 

Suggestion  of  error  sustained. 


Oa»  Miss.  12E) 

STATE  v.  LONGINO  et  aL    (No.  17810.) 

(Supreme  C!ourt  of  MississippL     March  22, 
1916.) 

1.  (30T)BTa     «=>100  —  AOTS     PSOHIBrrBD     BT 
STATUTK   —  JCDICIAI.        IRTEKPBKXATIOH  — 

Changk  of  DiEomioN— Ex  Post  Facto  Law. 
Code  1906,  {  1169,  provide*  that  it  shall 
be  a  criminal  oSense  for  the  [{resident  cashier, 
teller,  etc,  conducting  the  business  of  receivinx 
on  deposit  money,  etc.,  to  receive  any  deposit 
while  Knowing  the  instittttlon  is  insolvent  The 
statute  was  judicially  declared  not  to  apply  to 
certain  acts,  but  snbsequently  the  rulinx  of 
the  court  was  reversed  and  such  acts  held  a 
criminal  offense  under  the  statute.  Between  the 
two  decisions  defendants  committed  such  acts. 
Held,  that  a  holding  by  the  court  whether  a 
criminal  statute  is,  or  Is  not,  applicable  to  a 
particular  state  of  facts  is  within  the  spirit  of 
the  constitutional  prohibition  against  the  pas- 
sage of  ex  post  facto  laws,  the  decision  of  a 
court  in  construing  a  statute  being  as  much  a 
part  of  the  law  of  the  land  as  a  legislative  en- 
actment unlike  their  decisions  relating  to  the 
common  law,  which  are  mere  evidence  of  the 
law,  and  that  no  conviction  may  be  had  under 
the  statute  in  question  for  violation  committed 
between  the  first  and  second  decisions  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  CiourtB,  Cent. 
Dig.  {{  341-343;    Dec.  Dig.  <S=>100.] 

2.  Cbiminal  Law  ®=:>1213— Chanob  or  Judi- 
cial Decision— Gbusi.  and  Unubuai.  Pon- 

ISH)a:NT. 

Held,  the  rule  announced  being  confined 
strictly  to  a  criminal  case,  that  to  convict  a 
defendant  for  an  offense  committed  after  a  de- 
cision of  the  court  holding  a  criminal  statute 
not  applicable  to  the  facta,  and  before  its  re- 
versal in  a  subsequent  decision,  would  be  to 
violate  the  constitutioual  provisions  against  the 
infliction  of  cruel  and  unusual  punishments.  . 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  3304-3309;  Dec.  Dig.  «s> 
1213.] 

Appeal  from  Circuit  Court  Lewrenca 
County ;  J.  C.  Ward,  Special  Judge. 

A.  T.  Longino  and  others  were  indicted 
for  crimen  A  demurrer  to  the  Indictment 
was  sustained,  and  the  State  appeals.  Af- 
firmed, and  defendants  discharged. 

Appellees  were  indicted  under  section  1160 
of  the  Mississippi  Code  of  1906,  the  indict- 
ment charging  that  apipellees  were  officers, 
agents,  and  employes,  to  wit  president  cash- 
ier and  directors  of  a  banking  institution, 
and  that — 

"being  then  and  there  engaged  in  conducting  the 
business  of  receiving  on  deposit  the  money  and 
other  valuable  tbinn  of  other  persons  for  the 
said  Merchants'  &  Planters'  Bank,  whidi  said 
bank  was  then  and  there  wholly  insolvent  and 
the  said  [appellees!  agents,  officers,  and  em- 
ployes aforesaid  then  and  there  having  good 
reason  to  believe  that  said  bank  was  then  and 
there  insolvent  did  then  and  there  unlawfully 
and  feloniously  receive  a  deposit  in  said  bank 
consisting  of  money,  etc.  •  •  •  which  was 
then  and  there  received  for  deposit  in  the  said 
bank  from  •  •  *  a  depositor,  •  •  •  and 
that  said  agents,  officers,  and  employes  did  not 
then  and  there,  or  at  any  time  prior  thereto, 
inform  said  depositor  that  said  bank  was  then 
and  there  insolvent" 

Section  1169  of  the  (3ode  of  1906  is  as  fol- 
lows: 
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_  "If  the  preddeiit,  manager,  cashier,  toller,  as- 
Bistast,  clerk,  or  other  employ^  or  agent  of 
any  bank  or  broker's  office  or  establishment  con- 
dacting  the  bosiness  of  receiving  on  deposit  the 
money  or  other  valuable  things  of  such  persona, 
shall  remove  or  secrete  or  conceal  the  assets  or 
effects  of  such  establishment  for  the  purpose  of 
defrauding  any  of  the  creditors  of  the  establish- 
ment, or  shall  receive  any  deposit  knowing,  or 
having  a  good  reason  to  believe,  the  establish- 
ment to  be  insolvent,  without  informing  the  de- 
positor of  snch  condition,  on  conviction,  he  shall 
be  imprisoned  in  the  penitentiary  not  longer 
than  five  years." 

Appellees  demnrted  to  the  Indlctmenl;,  and 
tbe  demurrer  was  sustained,  and  the  state 
appealed. 

Ross  A.  Collins,  Atty.  Qen.,  and  Geo.  H. 
Ktbrldge,  Asst  Atty.  Gen.,  for  the  State.  O. 
Wood  Magee,  of  Montlcello,  and  Louglno  ft 
Kiclsetts,  of  Jackson,  for  appellees. 

COOK,  J.  This  court  In  Traylor's  Case, 
100  Miss.  544,  66  South.  621,  decided  that  the 
act  charged  in  the  present  case  t<7a«  not  a 
violation  of  section  1169,  Code  1906.  Sub- 
sequently, this  court.  In  State  v.  Rawles,  103 
Miss.  807,  60  South.  782,  overruled  Traylor's 
Case,  holding  that  tl^e  act  which  the  indict- 
ment in  the  present  case  charges  was  a  vio- 
lation of  the  code  section  mentioned  above. 
In  the  Interim,  the  indictment  charges  that 
defendants  In  the  present  case  did  tbe  acts 
-which  this  court  in.  the  Tray  lor  Case  had 
decided  did  not  come  within  the  condemna- 
tion of  the  statute.  The  trial  court  sus- 
tained defendants'  demurrer  to  the  indict- 
ment, doubtless  upon  the  theory  that  he  was 
bound  by  the  decision  in  Traylor's  Case.  So 
we  have  the  question  as  to  whether  the  de- 
cision in  the  Rawles  Case  is  to  have  a  pros- 
pective or  a  retroactive  effect.  In  other 
words,  after  the  decision  of  this  court  in 
the  Rawles  Case,  will  we  consider  Traylor's 
Case  at  all  In  the  construction  of  the  stat- 
ute, in  so  far  as  the  rights  of  the  present 
defendants  may  be  concerned? 

[1,  2]  We  do  not  wish  to  be  understood  as 
announcing  a  general  rule.  We  confine  the 
rule  herein  announced  strictly  within  the 
limits  of  this  case.  We  are  considering  a 
cbange  of  decisions  interpreting  criminal 
statutes,  and  that  alone. 

The  Supreme  Court  of  Iowa,  In  State  ▼. 
O'NeU.  147  Iowa,  518,  126  N.  W.  454,  33  L. 
K.  A.  (N.  S.)  788,  Ann.  Cas.  1913B,  691,  dis- 
cussed the  precise  question  here  presented. 
This  case  brought  forth  four  opinions,  aU  of 
which  held  that  tbe  defendant  was  not 
guilty ;  that  he  was  protected  by  the  decision 
which  was  In  force  at  the  time  it  was  al- 
leged be  did  the  act  charged  against  him, 
and  that  a  subsequent  decision,  overruling 
the  former  decision,  would  not  destroy  his 
defense.  The  several  Judges  writing  opinions 
tn  the  case  referred  to  gave  different  reasons 
for  their  conclusions,  but  all  agreed  that  to 
bold  otherwise  would  be  unjust  Quoting 
from  the  majority  opinion,  written  by  Judge 
McCIaln,  It  Is  said: 


"In  criminal  cases,  where  the  Ufe  or  liberty 
of  an  individual  is  involved  on  one  side,  and 
the  enforcement  of  law  in  the  interest  of  the 
pnbUc  welfare  on  the  other,  no  private  right  of 
contract  or  property  being  imperiled  by  liber- 
ality of  construction,  tbe  courts  go  fnrtiier  than 
in  civil  cases  to  recognize  the  common  judg- 
ment of  humanity  as  to  what  is  right  and  just 
and  they  allow  many  exceptions  to  statutory 
definitions  of  what  shall  constitute  a  crime." 

This  seemn  to  express  the  dominant 
thought  running  through  aU  the  opinions, 
but  the  reasons  given  for  the  exceptions  to 
the  genera.1  rule  were  wid^  different 

The  concurring  opinion  of  Chief  Justice 
Deemer,  quoted  this  observation  of  the  Su- 
preme Court  of  tbe  United  States,  In  Doug- 
lass v.  Pike  County,  101  U.  S.  677,  25  U  Ed. 
968: 

"The  true  rule  is  to  give  a  change  of  judicial 
construction  in  respect  to  a  statute  the  same  ef- 
fect in  its  operation  on  contracts  and  existing 
contract  rights  that  would  be  given  to  a  legisla- 
tive amendment;  that  is  to  say,  make  it  pros- 
pective, but  not  retroactive." 

The  learned  Judge,  referring  to  this  quota- 
tion from  the  Supreme  Court  of  the  United 
States,  said: 

"If  this  be  the  rule  with  reference  to  the 
interpretation  of  statutes  in  actions  involving 
property  or  contract  rights,  and  such  seems  to 
be   the  doctrine  established   by   tiie  weight  of 

i'udicial  decisions,  there  is  the  more  reason  for 
lolding  it  applicable  to  criminal  cases,  particu- 
larly where  the  court  has  once  held  the  criminal 
statute  void  and  of  no  effect  because  contrary 
to  some  provision  of  the  fundamental  law." 

We  again  quote  from  the  opinion  of  the 
Chief  Jnstloe,  as  follows: 

"I  see  no  good  reason  for  not  holding  that 
this  case  comes  within  the  provision  of  section 
21,  of  article  1,  of  the  Bill  of  Rights,  which 
prohibits  the  passage  of  ex  post  facto  laws.  An 
ex  post  facto  law  is  one  which  makes  an  act  in- 
nocent when  done  a  crime.  State  v.  Squires,  26 
Iowa,  340.  Strictly  speakintg,  perhaps,  this 
refers  only  to  laws  passed  by  the  Legislature, 
but  there  is  every  reason  for  holding  that  it 
also  applies  to  a  change  of  judicial  decisions. 
Decisions  of  courts  construing  statutes  or  de- 
claring them  unconstitutional  are  as  much  a 
part  of  the  law  of  the  land  as  legislative  enact- 
ments. They  become  a  part  of  tbe  body  of  the 
law  itself,  and  are  not  merely  tbe  evidences 
thereof,  as  are  decisions  relating  to  the  unwrit- 
ten or  common  law." 

This  reasoning  appeals  to  us  as  sound,  and 
In  entire  accord  with  the  Judicial  decisions 
tonching  this  question.  Another  reason  giv- 
en by  Chief  Justice  Deemer  for  his  concar- 
rence  in  the  conclusion  of  tbe  coort  was  thus 
expressed: 

"I  am  very  clearly  of  the  opinion  that  no 
other  basis  is  needed  for  the  conclusion,  which 
every  one  desires  to  reach  in  this  case,  than  the 
constitutional  provision  against  cruel  and  un- 
usual punishment." 

It  occurs  to  us  that  the  punishment  of  an 
act  declared  by  the  highest  court  of  the  state 
to  be  innocent  because  tbe  same  court  had 
seen  fit  to  reverse  its  Interpretation  of  a  stat- 
ute, would  be  the  very  refinement  of  craelty: 
it  is  certainly  unusual  because  no  precedent 
can  be  found  for  Its  infliction;  that  it  Is  un- 
just is  perfectly  obvious. 

We  think  that  a  cbange  of  dedsions  In- 
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Tolving  the  interpretation  of  criminal  stat- 
ates  should  hare  a  prospective  effect  This 
rule  seems  to  be  the  Just  and  the  most  rea- 
sonable rule.  This  rule  applies  the  same 
principle  as  the  constitutional  prohibition  of 
ex  post  facto  legislation.  It  will  prevent  In- 
justice and  also  prevent  cruel  and  unusual 
punishment  of  individuals  entirely  innocent 
of  any  intention  to  violate  the  laws  of  the 
state. 

The  Supreme  Court  of  North  Carolina,  In 
State  Y.  Bell,  136  N.  C.  674,  49  S.  B.  163,  re- 
Tlewed  its  former  decision  Interpreting  a 
criminal  statute,  and  reached  the  conclusion 
that  the  former  decision  was  wrong  in  hold- 
ing that  the  act  in  question  did  not  violate 
the  statute.  In  the  case  under  review,  the 
defendant  was  held  to  be  not  guilty  because 
the  act  done  by  him  was  innocent  under  the 
former  decision.  The  reason  for  its  conclu- 
sion was  stated  this  way: 

"While  we  hold  the  law  to  be  as  stated,  we 
are  embarrassed  in  applying  this  ruling  to  this 
case.  It  may  be  that  these  defendants  nave  act- 
ed upon  the  advice  of  counsel  based  open  the 
decision  of  this  court  in  State  v.  Neal  [129  N. 
C.  692,  40  S.  E.  205]  supra.  If  so,  to  try  them 
by  the  law  as  herein  announced  would  be  an  in- 
justice. WUle  it  is  true  that  no  man  has  a 
vested  right  in  a  decision  of  the  court,  it  is 
equally  well  settled  that  where,  in  the  construc- 
tion of  a  contract  or  in  declaring  tlie  law  re- 
specting its  validity,  the  court  thereafter  re- 
verses its  decision,  contractual  rights  acquired 
by  virtue  of  the  law  as  declared  in  the  first 
opinion  will,  not  be  disturbed.  We  have  dili- 
gently searched  for  authority  by  which  courts 
have  been  governed  in  cases  such  as  the  one 
l>efore  us.  We  find  nothing  very  satisfactory. 
In  view  of  the  peculiar  conditions  with  whidt 
we  are  dealing,  we  have  deemed  it  but  just  to 
the  defendants,  and  not  at  variance  with  any 
authority  in  this  court,  to  order  a  new  trial, 
with  the  direction  that  the  testimony  offered 
in  this  case,  in  so  far  as  it  is  made  admissible 
by  the  ruling  of  this  court  in  State  v.  Neal,  be 
admitted.  If  the  defendants  shall  be  able  to 
establish  their  defense  in  accordance  with  the 
ruling  in  Neal's  Case  they  are  entitled  to  do  so, 
but  the  construction  now  put  upon  the  statute 
will  be  applied  to  all  future  cases.  While,  as 
we  have  said,  we  find  no  authority  directiy  in 
pointj  we  think  this  course  is  sustained  by  what 
IS  said  in  Weils  on  Stare  Decisis,  566.  See 
also.  Township  v.  State,  150  Ind.  168,  49  N.  B. 
061,  26  A.  &  E.  Ency.  179:  [In  re  Dunham]  8 
Fed.  Caa.  No.  4,  146,  p.  37.'' 

IngersoU  v.  State,  11  Ind.  464,  and  Bndllch 
on  Interpretation  of  Statutes,  {  368,  are  au- 
thority for  this  holding. 

The  Supreme  Court  of  the  United  States 
has  uniformly  held  that  a  change  of  deci- 
sion does  not  have  the  effect  to  Impair  con- 
tractual rights  obtained  while  the  changed 
decision  was  in  force. 

Our  attention  has  not  been  directed  to  any 
Judicial  decision  In  conflict  with  oar  conclu- 
sions, and  after  much  diligence  In  searching 
the  books,  we  think  It  may  be  said  that  no 
such  decision  can  be  found. 

The  argument  on  behalf  of  the  state  Is  that 
when  a  decision  Is  overruled,  in  legal  con- 
templation, the  decision  never  existed.  Tttls 
argument  has  been  met  and  satisfactorily  an- 


swered In  the  adjudicated  cases.  It  Is  also 
said  that  every  man  is  presumed  to  inow  the 
law,  and  no  one  can  take  shelter  under  an 
erroneous  decision  of  the  highest  court  This 
argument  is,  In  our  opinion,  manifestly  faulty. 
If  the  legal  maxim  has  any  application  to  a 
case  like  this,  and  Is  controlling,  the  maxim 
must  be  amended  to  read  thus:  "Ignorance 
of  the  law  excuses  no  man,  except  memt>ei8 
of  the  Supreme  Judicial  Tribunal  of  the 
state." 

The  Judgment  of  the  trial  court  sustaining 
the  demurrer  to  the  Indictment  la  afflrmed 
and  defendants  are  discharged. 


(109  Mlas.  US) 
QAMjASPY  t.  INTERNATIONAL  HARVES- 
TER CO.  OF  AME.RICA.    (No.  16894.) 

(Supreme  Court  of  Mississippi.    March  29, 
1915.) 

L  Pbikcipai.    and    koENT    ^=3143  —  Undis- 
CLOSKn  Pbihoipai.— Rights  and  Liabiu- 

Code  1906,  §  4784,  declares  that  if  any  per- 
son shall  transact  business  as  a  trader,  with  the 
addition  of  the  words  "Agent"  "factor,"  "and 
company,"  or  like  words,  and  fail  to  disclose  the 
name  of  the  principals  or  partner  by  a  sisn 
placed  conspicuously  at  the  house  where  the 
business  is  transacted,  or  if  any  person  shall 
transact  business  in  his  own  name  without  snch 
addition,  all  property  used  in  such  businesB 
shall,  as  to  the  creditors  of  the  trader,  be  liable 
for  his  debts.  A  hardware  company  wbooe 
place  of  business  bore  no  sign  showing  Aat  it 
was  an  agent  for  the  manufacturer  of  gas  en- 
gines had  possession,  as  agent  of  an  engine 
which  it  was  demonstrating  in  the  hopes  of 
making  a  sale.  Held,  that  as  against  the  mann- 
facturer,  creditors  were  entitled  to  treat  the  en- 
gine as  the  property  of  the  liardware  company. 
[Ed.  Note. — XV>r  other  cases,  see  Principal  and 
Agent  Cent  Dig.  U  602-612;  Dec  Dig.  «=» 
143.] 

2.  Barkbxtftot      «=3l40     '-     Tbusteb     — 

Rights  or.     . 

Under  Bankr.  Act  July  1,  1898,  c.  541,  | 
70,  80  Stat  566  (U.  S.  Comp.  St  1913,  |  9654), 
which  passes  to  the  trustee  ail  property  which 
prior  to  the  filing  of  the  iietition  could  have 
been  levied  upon  or  sold  under  judicial  prooesa 
against  the  bankrupt  the  trustee  of  a  bankrupt 
company  may  recover  a  gas  engine  of  which  the 
company  had  possession  as  agent,  where  its 
creditors  could,  under  Code  1906,  i  4784,  have 
treated  the  engine  as  Iwlonging  to  the  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  {|  198,  199,  219,  225;  Dec.  Dig.  «s> 
140.] 

Appeal  from  Circuit  Court  Newton  Coun- 
ty;   (3.  L.  Dobbs,  Judge. 

Action  by  J.  W.Oallaspy,  trustee  in  bank- 
ruptcy of  the  Decatur  Hardware  Company, 
against  the  International  Harvester  Company 
of  America.  From  a  judgment  for  defend- 
ant, plaintifl  appeals.  Reversed,  and  jads- 
ment  entered  for  plaintlfE. 

Appellant  was  plaintiff  In  the  court  below, 
and  appellee  was  defendant  From  a  judg- 
ment for  defendant,  plaintiff  AppeBiB. 

Section  4784,  referred  to  In  the  oidnlon,  la 

as  follows: 
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"If  a  person  shall  transact  business  as  a  trad- 
er or  otherwise,  with  the  addition  of  the  words 
'agent,'  'factor,  'and  company,'  or  '4  Co.,'  or 
like  words,  and  fail  to  disclose  the  name  of  his 

grindpal  or  partner  by  a  sign  in  letters  easy  to 
e  read,  placed  conspicuously  at  the  bouse  where 
such  business  is  transacted,  or  if  any  person 
shall  transact  business  in  his  own  name  without 
any  such  addition,  all  the  property,  stock,  mon- 
ey, and  choses  in  action  used  or  acquired  in  such 
business  shall,  as  to  the  creditors  of  any  such 
person,  be  liable  for  his  debts,  and  be  in  all  re- 
spects treated  in  favor  of  his  creditors  as  his 
property." 

J.  R.  Rowzee,  of  Newton,  and  Baskin  & 
Wllboum,  of  Meridian,  for  appellant  M.  B. 
Potter,  of  Decatur,  and  O.  C  Tann,  at  Hick- 
ory, for  appellee. 

COOK,  J.  It  appears  from  the  record  that 
the  Decatur  Hardware  Company  was  doing  a 
mercantile  business  at  Decatur  in  this  state. 
The  business  conducted  by  this  company  was, 
generally  speaking,  a  retail  hardware  busi- 
ness. In  this  connection,  the  International 
Harvester  Company,  manufacturer  of  agri- 
cultural Implements  and  oil  engines,  had  con- 
stituted the  Decatur  Hardware  Company  its 
local  agent,  and  in  the  regular  course  of  busi- 
ness the  harvester  company  had  shipped  Its 
products  to  the  hardware  company  to  be  sold 
under  the  terms  of  Its  agency  contract.  It 
appears  that  the  hardware  company  conc^y- 
ed  the  idea  that  it  could  build  up  a  trade  in 
45  horse  power  traction  engines  manufactur- 
ed by  the  harvester  company.  After  consid- 
erable correspondence  between  the  hardware 
company  and  the  harvester  company,  one  of 
these  high  power  engines  was  shipped  to  the 
hardware  company.  We  gather  from  the  cor- 
respondence that  the  harvester  company 
agreed  to  send  an  expert  to.  Decatnr  to  as- 
sist in  demonstrating  the  engine;  that  the 
hardware  company  had  a  prospective  pur- 
chaser In  view,  and  believed  that  a  trade  In 
this  class  of  engines  could  be  built  up  In  De- 
catur. However,  there  was  some  doubt  about 
this,  and  it  was  agreed  that  If  no  sale  was 
made,  the  hardware  company  would  pay  the 
freight  on  the  engine,  and  ship  it  to  some 
other  point  to  be  designated  by  the  harvester 
company.  When  the  engine  reached  Decatur 
It  was  taken  in  charge  by  the  hardware  com- 
pany. Several  loads  of  ice  were  hauled 
■from  the  depot,  a  house  was  moved,  and  a 
long  string  of  wagons  were  drawn  about  the 
streets  by  the  engine.  This  was  done  to 
demonstrate  the  fitness  of  the  engine  to  per- 
form the  work  for  which  it  was  designed, 
and,  as  we  understand,  this  was  done  to  ad- 
vertise the  machine  for  the  purpose  of  selling 
same.  Because  of  the  Inexpertness  of  the 
demonstrator,  or  for  some  other  cause, 
the  engine  broke  down,  and  was  left  in  the 
street  This  all  occurred  before  the  arrival 
of  the  expert  from  the  factory,  and  while  the 
engine  was  in  the  possession  of  a  represent- 
ative of  the  hardware  company.  A  few  days 
after  the  arrival  of  the  engine,  the  hardware 
company,  upon  the  petition  of  Its  creditors, 


was  declared  a  bankrupt  The  trustee  in 
bankruptcy  instituted  a  replevin  suit  for  the 
engine,  claiming  that  same  was  a  part  of 
the  assets  of  the  bankrupt 

[1,  2]  It  is  contended  by  the  harvester  com- 
pany that  the  engine  in  question  was  never 
the  proi>erty  of  the  hardware  company;  that 
it  was  shipped  sol^  for  the  purposes  of 
demonstration.  It  is  contended  by  the  tnu- 
tee  that  the  engine  was  "used  or  acquired" 
in  the  business  of  the  hardware  company, 
and,  as  to  its  creditors,  it  became  liable  for 
the  debts  of  the  bankrupt  In  other  words, 
the  trustee  claims  that  the  ownership  of 
the  engine,  so  far  as  creditors  are  conoemed, 
is  fixed  by  secUon  4784,  Code  1906.  The 
hardware  company  had  a  place  of  business, 
a  house,  and  had  a  sign  over  its  doors  whidh 
read,  "Decatur  Hardware  Company."  The 
engine  in  question  was  not  and  could  not 
hare  been,  pat  inside  the  storehouse,  but  it  is 
claimed  that  it  was  acquired  by  the  hard- 
ware company  in  "such  business"  as  It  was 
then  conducting,  and  therefore  and  thereby 
it  was  liable  to  be  taken  by  the  trustee  on  be- 
half of  the  creditors  of  the  hardware  com- 
pany. There  can  be  no  doubt  that  the  en- 
gine was  shipped  to  the  hardware  company 
for  the  purpose  of  selling  the  same,  if  that 
could  be  done.  It  is  also  true  that  the  har- 
vester company  was  In  doubt  about  the  sale, 
but  nevertheless  the  machine  was  acquired 
by  the  hardware  company  for  the  purpose  of 
selling  same.  As  between  the  parties  to  this 
contract  it  may  be  admitted  that  the  harves- 
ter company  remained  the  owner  of  the  ma- 
chine, but  it  seems  dear  that  by  our  statute 
the  engine  could  have  been  levied  upon  and 
sold  by  the  general  creditors  of  the  bard- 
ware  company.  When  a  trader  acquires  or 
uses  proper^  in  his  business,  the  property 
so  acquired  or  used,  as  to  creditors,  will  be 
treated  as  the  property  of  the  trader,  no  mat- 
ter what  may  be  the  undisclosed  contract 
of  the  trader  and  the  party  from  whom  the 
property  Is  acquired.  The  property  In  ques- 
tion was  not  only  acquired  In  the  business, 
but  we  think  It  was  also  used  in  the  business. 
There  can  be  no  reason  to  question  the  au- 
thority of  the  hardware  company  to  sell  the 
engine,  either  before  or  after  its  demonstra- 
tion. Persons  dealing  with  traders  are  not 
burdened  with  the  necessity  of  inquiring 
about  the  ownership  of  property  offered  for 
sale  or  used  in  the  trader's  businesa.  The 
law  fixes  the  ownership  so  far  as  the  legal 
rights  of  creditors  may  be  affected  thereby. 
The  bankrupt  act  passes  to  the  trustee  of  the 
bankrupt  all  "property  which  prior  to  the  fil- 
ing of  the  petition  he  could  by  any  means 
have  transferred,  or  which  might  have  been 
levied  upon  and  sold  under  Judicial  process 
against  him." 

Collier  on  Bankruptcy  (lOtb  Ed.)  i>.  1006, 
analyzing  the  provision  of  the  bankrupt  act 
above  referred  to,  has  this  to  say: 

"The  test  is  simple  and  easily  applied.  Conld 
the  property  in  question  bare  been  (1)  transfer 
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ed  b),  or  (2)  levied  on  and  sold  under  judicial 
process  against  the  banlcrupt?  It  bo,  it  passes 
to  tbe  trustee;  if  not,  it  does  not.  •  •  » 
Whether  or  not  the  property  prior  to  the  filing 
of  the  petition,  could  have  been  levied  upon  and 
sold  under  judicial  process  against  the  bank- 
rupt must  be  determined-  by  the  local  law." 

Under  oar  statute  this  engine  conld  have 
been  "levied  upon  and  sold  under  Judicial 
process"  against  the  hardware  company. 

Norrls  ▼.  Trenholm,  209  Fed.  827,  126  O. 
C.  A.  551,  1b  cited  against  this  ylew  of  the 
law.  This  was  a  case  arising  In  this  state, 
and  was  controlled  by  our  laws.  It  will  be 
noted,  however,  that  section  4784,  C!ode  1906, 
was  not  mentioned  or  considered  by  the  court 
in  Its  opinion.  We  feel  sure  that  this  stat- 
ute was  not  invoked  In  that  case.  If  It  has 
been  Invoked,  It  Is  Inconceivable  that  tbe 
court  would  have  decided  the  case  without 
making  any  reference  to  the  statute. 

Reversed  and  judgment  here  for  appellant 


BERRY  V,  BROWN.     (No.  18006.) 

(Supreme  Court  of  Mississippi.    March  29, 
1915.) 

Appeal  from  Chancery  Court,  Simpson  Coun- 
ty; D.  M.  Russell,  Chancellor. 

Action  between  Mrs.  B.  D.  Berry  and  Mrs. 
F.  J,  Brown.  From  the  judgment,  Mrs.  Berry 
appeals.  On  motion  to  dismiss.  Appeal  dis- 
missed. 

See,  also,  67  South.  662. 

W.  M.  Lofton,  of  Mendenhall,  for  the  motion. 
J.  B.  Sullivan,  of  Mendenhall,  opposed. 

PER  CURIAM.  Motion  to  dismiss  appeal 
sustained. 


(69  Pla.  185) 
S.TATB   ex  rel.   RAILROAD  COM'RS  ▼. 

FLORIDA  EAST  COAST  BY.  CO. 
(Supreme  Court  of  Florida.    Feb.  16,  1916.) 

(SvUaiiu  by  the  Court.) 

1.  Mandahus  «=3lO— Rionr. 

Mandamus  will  issue  only  where  ■  clear 
right  to  the  writ  is  shown. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  {  37 ;   Dec  Dig.  «=>10.] 

2.  Railroads  «=58  —  Establishment  or 
Stations— Obderb  of  Railroad    Coioas- 

810NER8— VaUDITT. 

The  orders  of  the  Railroad  CommissioneTs 
directing  the  establishment  of  stations  by  rail- 
road companies  and  common  carriers  in  the 
state  will  be  accorded  the  force  and  weight  re- 
quired by  the  statute,  but,  if  it  appears  that 
such  orders  were  made  indisputably  contrary  to 
the  evidence,  or  without  any  evidence,  tbe 
character  of  prima  facie  reasonableness  will  be 
destroyed  thereby,  and  the  order  will  be  deemed 
to  be  arbitrary,  and  therefore  made  without  the 
consideration  the  statute  requires  to  be  given 
such  matters  by  the  Railroad  Commissioners. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  130,  131,  133,  135,  136;  Dec. 
Dig.  <8=>58.) 

3.  constitutionai.  law  ^=>70— railroads 
€=>9— Legiblativx  and  Judicial  Powers 
— Orders  of  Railroad  Coiohssioners— Re- 
view BY  Courts. 

Whether  a  legislative  exercise  of  the  police 
powers,  including  tbe  regulation  of  railroads, 
IS  reasonable,  is  a  judicial  question,  and,  even 


though  the  law  gives  to  administrative  action 
the  effect  of  prima  facie  reasonableness,  tbe 
courts  may  inquire  into  the  reasonableness  of 
the  action,  and,  if  it  clearly  appears  that  the 
administrative  action  complained  of  is  an  abuse 
of  discretion,  and  is  not,  in  fact  reasonable, 
such  action  will  not  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  {J  129-132,  137:  Dec.  Dig. 
<S=70;  RaUroadl,  Cent  Dig.  {§  12-19;  Dec. 
Dig.  «i=>9.] 

4.  Railroads  Q=>9  —  Orders  or  Railsoad 
Commissioners— RioHT  to  ENroBOC. 

Unreasonable  regulations  are  not  within 
the  authority  conferred  by  law  upon  the  Rail- 
road Commissioners,  and,  when  it  appears  by 
the  pleadings  or  the  evidence  In  a  case  that  an 
order  or  regulation  is  unreasonable  or  unjust 
with  reference  to  all  tbe  substantial  interests 
affected  by  it  or  violative-  of  constitutional  pro- 
visions for  the  protection  of  private  property 
rights,  such  regulations  will  not  be  enforced  by 
the  courts. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  12-19;   Dec.  Dig.  «=>9.] 

5.  Railroads  ®=>68  —  Stations  —  Obdbb  or 
Railroad  Commissioners— Dxtebionatior 
or  Reasonableness. 

The  duty  of  a  railroad  corporation  to  pro- 
vide fit  and  suitable  roadbeds  and  tracks  and 
rolling  stock  may  be  distinguished  from  the 
duty  to  provide  station  and  depot  agencies  along 
its  line  of  road.  The  one  is  an  essentially  hirii- 
er  and  more  important  duty  than  the  other.  In 
the  latter  case  the  fact  tiiat  tbe  performance 
of  the  duty  will  be  unremunerative  may  be  con- 
sidered in  determining  the  reasonableness  of 
the  order  requiring  it  to  be  performed. 

tEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  !i  130,  131.  133,  135,  136;  Dec 
Dig.  <3=>58.] 

6.  Railroads  «=368  —  Stations  —  Ordkb  or 
Railroad   Commissioners  —  Rca80na,bls- 

NESS. 

Where,  In  an  application  by  the  Railroad 
Commissioners  for  a  writ  of  mandamus  to  com- 
pel a  railroad  corporation  to  establish  and  main- 
tain an  agency,  station  at  a  certain  point  on 
the  line  of  its  railroad,  it  appears  in ,  the  re- 
turn of  the  respondent  which  was  demurred  to 
by  the  relators  that  the  railroad  is  operated  at  a 
loss,  that  its  stockholders  receive  no  dividends, 
that  there  is  no  sinldng  fund,  that  its  income  is 
not  sufficient  to  pay  the  interest  which  it  is 
obligated  to  pa^  on  its  bonds,  that  the  present 
value  of  the  railroad  properties  is  greatv  than 
its  bonded  indebtedness  and  par  value  of  its 
capital  stock,  and  that  to  establish  the  agency 
would  entail  further  financial  loss  on  the  com- 
pany, and  that  the  amplest  accommodation  for 
the  business  the  road  receives  exists  at  the 
point  where  the  order  directs  the  station  to  be 
established  and  maintained,  the  order  of  the 
Railroad  Commissioners  will  be  deemed  to  be 
unreasonable,  and  the  demurrer  to  the  return 
will  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  Si  130,  131,  133,  135,  136;  Dec. 
Dig.  «=>58.] 

7.  Railroads  «=»9  —  Stations  —  Obdis  or 
Railroad  CoMuissiONBRs—VAiJDrrr— Man- 
damus. 

Where,  in  an  application  by  tbe  Railroad 
Commissioners  for  a  writ  of  mandamus  to  com- 
pel a  railroad  corporation  to  establish  and  main- 
tain an  agency  station  at  a  certain  point  on  its 
line  of  railroad,  it  appears  in  the  return  of  the 
respondent  which  was  demurred  to  by  the  re- 
lators that  no  testimony  was  taken  by  the  Rail- 
road Commissioners  to  show  any  necessity  for 
the  establishment  of  such  agency,  that  no  wit- 
nesses were  examined,  that  there  was  no  evi- 
dence before  the  Commissioners  of  any  delay 
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on  tfa«  part  of  tbe  respondent  in  handling,  re- 
ceiving, or  delivering  freight  at  the  said  point, 
and  that  the  order  was  made  without  evidence 
as  to  the  necessity  for  establishing  such  an 
agency,  it  will  be  deemed  that  such  an  order 
was  not  made  in  dae  conrse  of  law  and  is  sub- 
ject to  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {§  12-19;   Dec.  Dig.  «=>9.] 

Sbackleford  and  Cockrell,  JJ.,  dissenting. 

Original  mandamns  by  the  State,  on  tbe 
relaUon  of  the  Railroad  Commlsslonera, 
against  the  Florida  East  Coast  Railway  Ck>m- 
pany,  a  corporation.  Motion  to  strike  return 
and  demurrer  to  the  return  overruled. 

F.  M.  Hudson,  of  Tallahassee,  for  relators. 
Alex  St  Olalr-Abrams,  of  Ja(A;8onvUle,  for 
respondent 

EIiUS,  J.  This  Is  an  original  application 
to  this  court  for  a  writ  of  mandamus  requir- 
ing the  respondent,  the  Florida  Bast  Coast 
Railway  Company,  to  conform  to  an  order  of 
the  Railroad  Commissioners  requiring  and 
directing  the  said  respondent  to  establish  and 
maintain  an  agency  station  at  Mlms,  Fla. 

The  order  of  the  Railroad  Commissioners 
is  as  follows: 
"Order  No.  415. 
"FUe  No.  34(». 

"Before  the  Railroad  Commissioners  of  the 
State  of  Florida. 
"In  the  Matter  of  the  Application  for  an  Order 
Requiring  the  Florida  East  Coast  Railway 
Company    to    Establish    and    Maintain    an 
Agency  Station  at  Mims,  Fla. 

"After  due  and  lawful  notice  this  matter  came 
on  for  consideration  before  the  Railroad  Com- 
missioners of  the  state  of  Florida  at  their  of- 
fice in  the  city  of  Tallahassee  on  the  18th  day 
of  March,  1913,  at  10  o'clock  in  the  morning, 
the  Florida  East  Coast  Railway  Company  then 
and  there  appearing  by  its  counsel,  Hon.  Alex- 
ander St  Clair-Abrams,  who  was  fully  heard. 
And  thereupon  the  said  matter  was  taken  un- 
der advisement 

"And  now  on  this  day,  tbe  said  matter  coming 
on  for  further  consideration,  the  Railroad  Com- 
missioners of  tbe  state  of  Florida  do  find  that 
tbe  frei^t  and  passenger  business  done  by  the 
Florida  East  Coast  Railway  Company  at  Mima, 
a  flag  station  on  its  line  of  railway,  is  sufficient 
to  warrant  and  necessitate  the  maintenance  of 
•n  agency  at  said  point 

"Wherefore  it  is  ordered  and  adjudged  by  the 
Railroad  Commissioners  of  the  state  of  Florida 
that  the  Florida  East  Coast  Railway  Company 
be  and  it  is  hereby  required  and  directed  to  es- 
tablish and  maintain  an  agency  station  at  Mims 
aforesaid,  the  said  agency  station  to  be  main- 
tained from  and  after  the  Ist  day  of  November, 
1918. 

"Done  and  ordered  by  the  Railroad  Commis- 
sioners of  the  state  of  Florida,  in  session  at 
their  Office  in  the  city  of  Tallahassee,  this  29th 
day  of  September.  A  D.  191S. 

"it.  Hudson  Burr,  Chairman." 

An  alternative  vrrlt  of  mandamns  was  Is- 
sued commanding  tbe  respondent  to  establish 
and  maintain  an  agency  station  at  Mlms,  a 
station  on  the  line  of  Its  railway  between 
Titnsville  and  Bnterprlse  Junction,  or  to 
show  cause  before  the  Justices  of  this  court 
on  the  day  named  In  the  writ  why  It  refuses 
so  to  do. 


The  alternative  writ  alleges  that  the  re- 
spondent, Florida  East  Coast  Railway  Com- 
pany, Is  a  railroad  corporation  doing  busi- 
ness as  a  common  carrier  in  this  state;  that 
it  operates  a  line  of  road  lying  wholly  with- 
in the  state  and  extending  from  Jacksonville 
to  Key  West,  and  In  connection  therewith 
a  branch  Une,  extending  from  TitusvlUe,  on 
the  main  line,  to  Enterprise  Junction,  on  the 
line  of  the  Atlantic  Coast  Iilne  Railroad  Com- 
pany; that  the  corporation  transports  per- 
sons and  property  over  its  line  of  railroad  as 
a  comm<m  carrier,  and  holds  itself  out  as 
such;  that  Mlms  is  a  nonagency  station  be- 
tween TitusvlUe  and  Enterprise  Junction  at 
which  local  passenger  trains  have  been  ac- 
customed to  stop  on  flag,  and  at  which 
freight  has  been  received  and  delivered  In 
car  load  and  less  than  car  load  quantities; 
that  on  the  12th  day  of  February,  1913,  the 
Railroad  Commissioners  notified  the  rail- 
road company  that  the  Commissioners  would 
be  in  session  at  their  office  In  Tallahassee 
on  the  11th  day  of  March,  1913,  for  the  pur- 
pose of  hearing  and  considering  whether  or 
not  they  ought  to  require  the  railroad  com- 
pany to  establish  and  maintain  an  agency 
station  at  Mims;  that,  on  application  of  the 
attorney  for  the  railroad  company,  the  hear- 
ing was  postponed  to  tbe  18th  of  March,  and 
on  that  date,  the  Railroad  Commissioners  be- 
ing in  session,  and  the  railroad  company  ap- 
pearing by  Its  attorney,  and  after  hearing  all 
who  desired  to  be  heard,  the  matter  was  tak- 
en under  advisement;  that  on  the  29th  day 
of  September,  1913,  tbe  Railroad  Commis- 
sioners made  and  entered  tbe  order  above 
copied;  that  the  railroad  company  lias  dis- 
regarded and  failed  and  refused  to  obey  the 
order,  and  has  not  at  any  time  since  the  en- 
try of  tbe  oriet  maintained  an  agency  at 
Mims. 

The  return  of  the  railway  company  to  the 
alternative  writ  admits  the  foregoing  allega- 
tions, and  avers  that  It  filed  an  answer  to 
the  notice  served  upon  It,  which  answer  set 
forth  In  detail  and  In  full  all  grounds  of 
defense  against  the  establishment  of  a  regu- 
lar agency  at  Mims,  and,  beginning  at  i>ara- 
graph  7,  avers  that  the  order  was  unjust 
and  unreasonable,  for  the  reasons  set  forth 
in  the  written  defense  submitted  to  the  Com- 
mission, and  for  the  further  reasons: 

That  the  total  business  at  Mims  does  not 
warrant  or  require  the  establishment  of  an 
agency  there;  that  to  establish  the  agency 
It  would  be  necessary  for  the  company  to 
spend  approximately  $3,170  In  the  construc- 
tion of  a  freight  and  passenger  station  with 
the  necessary  supplies  and  equipment,  and 
the  annual  cost  of  the  agency  would  not  be 
less  than  |1,388;  that  the  freight  and  pas- 
senger earnings  of  tbe  station  of  the  calendar 
years  ending  December  31,  1910,  1911,  and 
1912,  were  as  follows : 
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"For  the  year  ending  Decembor  31,  1910,  the 
freight  forwarded  aggregated  $5,594.27,  of  which 
there  were  forwarded  in  car  load  lots  $4,507.19, 
leaving  only  $1,087.08  of  revenue  from  less  than 
car  load  lots.  Of  the  total  revenue  of  freight 
forwarded,  $4,612.94  were  forwarded  during 
the  months  of  January,  February,  November, 
and  December,  leaving  only  $981.23  revenue 
derived  from  this  source  during  the  remaining 
eight  mouths. 

'The  total  amount  of  freight  received  during 
the  entire  year  brought  only  a  revenue  of  $2,- 
606.02. 

"The  total  number  of  passengers  out  during 
the  same  year  was  891,  with  a  total  revenue  of 
only  $294.05.  The  totkl  number  of  j;>assenger8 
in  during  the  same  year  was  672,  with  a  'total 
revenue  of  $214.80. 

"In  1011  the  total  revenue  from  freight  for- 
warded was  $3,440.65,  of  which  $2,153  was 
from  freight  shipped  in  car  load  lots,  leaving 
only  $1,196.65  of  revenue  from  less  than  car 
load  lots.  Of  the  aggregate  amount  of  freight 
received    for    the    year    ending    December    31, 

1911,  $3,120.60  were  received  during  the  months 
of  October,  November,  and  December,  leaving 
only  $329.05  for  the  remaining  nine  months  of 
the  year.  During  the  same  year  the  total 
amount  from  freight  received  was  $2320.86. 
The  court  will  perceive  that  there  was  a  heavy 
decrease  of  revenue  curing  1911  as  compared 
with  1910. 

"The  number  of  passengers  out  during  the 

,  same  year   was   S7o,   producing  a   revenue   of 

$238.46.     The  number  of  passengers  in  during 

the  same  year  was  747,  producing  a  revenue  of 

only  $200.30. 

"During  the  year  ending  December  31,  1912, 
the  business  of  the  station  increased  and  slight- 
ly exceeded  the  business  of  1911.  It  was  as  fol- 
lows: 

"Total  revenue  from  freight  forwarded,  $6,- 
057.44,  of  which  $4,713.19  was  from  freight 
shipped  in  car  load  lots,  leaving  only  $1,344.25 
from  freight  shipped  in  less  than  car  load  lots. 
Of  the  total  freight  forwarded  $4,716.27  were 
during  the  months  of  October,  November,  and 
December,  leaving  only  $1,341.17  during  the 
remaining  nine  months.  During  the  same  year 
the  total  amount  of  revenue  derived  from  freight 
received  was  $2,811.44.  I  call  the  attention  of 
the  court  to  the  fact  that  the  total  revenue  from 
freights  shows  but  a  very  small  increase  over 
1910. 

"During  the  same  year  the  number  of  passen- 
gers out  was  1,345,  producing  a  revenue  of 
$372.95.  The  total  number  of  passengers  in 
was  1,210,  producing  a  revenue  of  only  $382.73. 
During  the  year  1912  there  were  only  an  aver- 
age of  4  passengers  per  day  outbound  and  only 
3.4  per  day  inbound. 

That  the  number  of  passengers  in  and  out 
during  the  fiscal  years  ending  June  30,  1911, 

1912,  and  1913  were  1,598  for  the  year  1911, 
2,054  for  1912,  and  3,413  for  1913;  that  the 
total  revenue  from  car  loads  of  freight  for- 
warded from  Mima  for  the  three  years  above 
named  were  $3,981.15  for  1911,  of  which  $3,- 
444.22  were  derived  during  the  months  of  Oc- 
tober, November,  and  December,  $2,803.79  for 
1912,  of  which  $2,164.17  were  received  during 
the  same  three  months  of  that  year,  and  $6r 
421.88  for  1913,  of  which  $5,635.96  were  re- 
ceived during  five  months,  September,  Oc- 
tober, November,  December,  and  January; 
that  the  freight  earnings  of  the  station  fluc- 
tnate  very  much  each  year,  and  afford  no  re- 
liable basis  for  revenue;  that  the  entire 
gross  earnings  from  all  sonrcea  at  Iflms 
for  the  three  years  above  named  were  as  fol- 


lows :  $6,943.76  for  the  year  ending  Jane  30, 
1911;  $7,156.45  for  1912;  and  $10,717.54  for 
1013.  Statements  and  tables  showing  the 
foregoing  figures  fully  and  in  detail  were  at- 
tached to  the  return,  and  made  a  part  of  it 
It  was  further  averred  that  the  company 
would  be  compelled  to  borrow  the  money 
with  wliicb  to  construct  the  freight  and  pas- 
senger station,  and  that  would  involve  an 
additional  charge  of  $500  annually,  making 
a  total  of  not  less  than  $1,850  per  year,  or 
nearly  20  per  cent  of  the  gross  earnings  at 
the  station ;  that  the  amount  of  revenue  de- 
pends entirely  upon  the  volume  of  fmlt  and 
vegetables  shipped  from  that  point  and  that 
la  uncertain  and  fluctuating;  that  nearly  80 
per  cent  of  the  gross  revenue  at  Mims  is 
earned  in  from  three  to  four  months  of  each 
year,  and  that  during  the  balance  of  the 
year  the  business  is  exceedingly  small,  and 
does  not  call  for  an  agent  there;  that  Ifima 
is  located  only  four  miles  from  Tltnsvllle,  a 
main  line  station  and  Junction  of  the  com- 
pany's road;  that  there  has  never  been  to 
the  knowledge  of  respondent  any  complaint 
from  Mims  as  to  the  handling  of  freight 
promptly  at  that  point;  that  respondent's 
conductors  act  as  Its  agents  in  the  receipt 
and  delivery  of  freight,  and  that  there  is  at 
Mims  at  this  time  the  amplest  accommoda- 
tions for  all  the  business  it  receives,  and 
tliat  there  Is  an  18-car  commodity  side  track 
there  which  is  more  than  sufficient  for  the 
present  business  at  that  point ;  that  to  com- 
pel respondent  to  establish  a  regular  agency 
at  Mims  would  be  to  derive  it  of  a  reason- 
able compensation  for  the  services  rendered 
by  imposing  upon  it  additional  and  unnec- 
essary expenses ;  that  its  road  is  already  be- 
ing overcrowded  with  regular  agency  sta- 
tions at  short  distances  from  each  other, 
most  of  whidi  have  been  established  by  or- 
der of  the  Railroad  Commissioners  over  the 
protests  and  objections  of  the  respondent 
thereby  impeding  and  delaying  the  move- 
ment of  all  its  trains ;  that  where  a  regular 
agency  station  is  established  the  respondent 
is  compelled  to  stop  nearly  all  its  passenger 
and  freight  trains  at  such  stations;  that 
frequently  there  are  neither  passengers  nor 
freight  to  be  delivered  or  received  at  Mims, 
which  would  impose  a  further  delay  In  run- 
ning its  trains  and  additional  expense  in  the 
consumption  of  fuel  and  the  operation  of  its 
trains ;  that  the  respondent  is  not  now  earn- 
ing, nor  ever  has  earned,  a  reasonable  prof- 
It  on  its  investment;  that  the  annual  in- 
crease of  the  gross  business  on  its  Une  of 
road  is  comparatively  small,  and,  while  its 
Increase  has  been  good  in  passenger  traffic^ 
that  the  increase  of  ezpenditnres  roidered 
necessary  by  the  enhanced  value  of  practical- 
ly all  articles  entering  into  the  use  and  op- 
eration of  railroads,  and  the  great  Increase 
of  the  cost  of  labor  has  resulted  in  necessary 
expenditure  largely  exceeding  the  increase  of 
its  buslnesi. 
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G^luit  the  total  earnings  and  expenditures 
of  the  respondent's  road  for  the  year  ending 
June  30,  1911,  was  as  follows: 

Grou  aarnlnga  |4,U1,?7T  80 

Bzpezuea,  Including  tazea.  Interest,  and 
other  chargea   4J14.147  ST 

Snrplns    t     17,129  97 

— of  which  $25,000  was  Interest  received  on 
deposits.  That  of  the  interest  paid  $1,295,- 
OOO  was  paid  on  the  first  and  second  mort- 
gage bonds  at  4\i  per  cent  and  per  cent 
respectively. 
For  the  year  ending  June  SO,  1912: 

Grose  earnings  |<,42(,9IS  48 

Kxpenses,  not  including  interest,  taxes, 
and  otber  cbargee S417,081  08 

Net  earnings  $1,S»,854  » 

Taxes    $186,660  00 

Hire  of   equipment 184,282  01 

RenUIs   16,748  78 

t   8S6,B»1U 

Net  earnings  applicable  to  interest  on 
bonds  and  dividend «  »7l.ia  97 

Interest  on  first  mortgage  bonds  $468,875 

Interest     on     second     mortgage 

bonds    600,000 

t  96S,nS00 

Surplus    t      4,387  97 

To  wblcb  add  interest  on  deposit 46,833  U 

Balance  to  profit  and  loss |    61,220  09 

That  for  the  year  ending  June  30,  1912, 
tbere  was  an  Increase  of  gross  earnings 
amounting  to  $245,657.60;  that  the  Increase 
of  the  road's  expenditure,  exclusive  of  in- 
terest, taxes,  hire  of  equipment  for  that 
year,  was  $513,370.87;  that  the  Increase  for 
taxes,  hire  or  equipment,  and  rentals  was 
$76,023.81,  thus  showing  an  aggregate  In- 
crease of  expenses  over  the  Increase  in  re- 
ceipts of  $304,661.92,  leaving  net  earnings  to 
be  applied  to  Interest  and  dividends  of  $973,- 
262.97,  to  which  could  be  added  $46,832.12 
received  from  interest  on  deposits,  making  a 
total  of  $1,020,095.09,  or  less  than  3  per  cent 
net  earnings  on  the  investment  in  the  prop- 
erty, and  not  exceeding  2%  per  cent  on  the 
present  value  of  the  property ;  that  the  prop- 
erty of  the  company  represents  an  invest- 
ment of  over  $40,000,000,  and  the  present 
value  of  the  property  Is  "greater  than  this 
sum  over  $40,000,000";  that  it  has  outstand- 
ing in  first  mortgage  bonds  $11,000,000,  sec- 
ond mortgage  bonds  $20,000,000,  and  $5,- 
000,000  common  stock,  all  of  which  purchas- 
ed and  paid  for  at  par,  and  that  no  dividends 
are  paid  on  the  stock;  that  it  was  compelled 
to  reduce  the  Interest  on  its  second  mortgage 
or  income  bonds  to  2%  per  cent,  although 
the  Interest  had  been  previously  fixed  at  4 
per  cent,  and  the  holders  of  said  bonds  were 
entitled  to  receive  4  per  cent 

That  while  there  has  been  a  small  increase 
to  the  freight  and  passenger  traffic  since 
Jane  80,  1913,  to  December,  1913,  and  the 
(passenger  traffic  lias  icontlnued  to  fairly 
maintain  itself,  its  freight  business  since 
Dei%mber  31,  1913,  appears  to  have  fallen 
off,  bat  respondent  cannot  state  the  exact 


figures,  that  while  the  aggregate  business  for 
the  six  months  ending  December  31st  shows 
a  small  Increase,  the  aggregate  expenses  for 
the  same  six  months  shows  an  Increase  of 
over  $50,000,  above  the  increase  of  business, 
and  that  unless  the  balance  of  the  fiscal  year 
shall  show  a  larger  increase  of  freight  and 
passenger  business  than  now  seems  prob- 
able, respondent  will  not  be  able  to  pay  2% 
per  cent  of  Interest  on  its  second  mortgage 
bonds,  and  may  not  be  able  to  pay  exceed- 
ing 1^  per  cent  on  said  bonds;  that  the 
small  surplus  existing  at  the  end  of  the  fiscal 
year  ending  Jane  30,  1913,  was  insufficient 
to  meet  extraordinary  contingencies;  that  it 
has  no  sinking  fund  of  any  kind ;  that  It  la 
compelled  to  keep  up  its  railroad  and  equip- 
ment to  the  highest  standard  of  condition; 
that  it  la  threatened  with  further  redaction 
of  its  revenue  by  orders  of  the  Interstate 
Commerce  Commission,  an^  the  Railroad  Com- 
mlsstoners  of  Florida  affecting  ratea  on 
fruit  and  vegetables,  charges  across  the 
bridges  at  Jacksonville  and  Palatka,  amend- 
ments to  the  rules  of  the  Florida  Railroad 
Commissioners  numbered  16  and  19,  and  re- 
ductions of  its  freights  on  class  P,  aggregatp 
ing  $300,154.70;  that  in  addition,  it  is  re- 
quired to  make  large  increases  of  expendi- 
tures under  the  law  and  orders  of  the  Rail- 
road Commissioners  and  the  Interstate  Com- 
merce Commission;  that  the  freight  produced 
on  its  line  of  road  consists  principally  of 
fruit  and  vegetables,  which  fiuctuate  greatly 
in  volume  and  cannot  be  depended  upon  for 
any  regular  or  steady  Income;  that  there  is 
no  cotton,  phosphate,  or  kaolin  produced  on 
its  line,  its  lumber  business  is  local,  and  its 
naval  stores  business  is  very  small ;  that  the 
tonnage  per  mile  of  the  other  two  principal 
railroads  in  Florida  Is  much  greater  than 
that  of  the  respondent's  road;  that  it  cannot 
establish  an  agency  at  Mlms  without  mak- 
ing constructions  to  cost  $3,170;  that  it  may 
also  be  compelled  to  construct  a  place  of  resi- 
dence for  its  agent;  that  the  financial  con- 
dition of  the  road  does  not  warrant  it  in- 
creasing its  expenditures  at  Mlms  In  view  of 
the  gross  business  done;  that,  while  Its  busi- 
ness in  the  past  has  increased,  it  is  not  now 
inoreaslng;  that  Its  holding  the  passenger 
business  is  due  almost  entirely  to  the  in- 
crease on  its  Key  West  extension;  that  its 
net  earnings  are  steadily  decreasing;  that 
it  has  been  compelled  to  reduce  the  interest 
on  its  second  mortgage  bonds  from  4  vet  cent 
to  2^  per  cent;  that  it  has  not  been  able  to 
pay  any  dividends  on  the  $6,000,000  of  stock 
which  was  sold  by  respondent  at  par;  that 
during  the  fiscal  year  ending  June  30,  1914, 
its  expenses  will  further  increase  approxi- 
mately over  $120,000,  as  it  was  compelled  to 
increase  the  salaries  and  wages  of  its  em- 
ployes. Including  conductors,  trainmen,  op- 
erators, etc,  aggregating  approximately  over 
$120,000,  beginning  July,  1913 ;  that  this  in- 
crease of  expenses  has  not  been  followed  by 
an  Increase  la  tbe   aggregate   boslneas  of 
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the  respondent;  that  the  actnal  investment 
of  money  In  the  Florida  East  Coast  Railway 
approximates  over  $40,000,000,  and  that  the 
present  value  of  the  Florida  East  Coast  Rail- 
way is  considerably  over  $40,000,000;  that 
there  are  $5,000,000  of  stock  purchased  and 
paid  for  at  par  on  which  no  dividends  have 
been  paid  for  years;  that,  in  addition,  a 
large  amount  has  been  invested  in  the  con- 
struction, betterment,  and  Improvement  of 
the  road  on  which  no  dividends  have  been 
paid,  and  the  road  has  not  earned  in  the  past 
two  years  as  much  as  2%  per  cent  on  the 
actual  Investment  made  by  it  on  its  property; 
^hat  it  operates  its  road  as  economically 
as  possible;  that  it  pays  no  higher  wages 
to  its  employes  than  it  is  compelled  to  pay 
for  the  services  of  competent  and  experi- 
enced men;  that  it  purchases  supplies  and 
equipment  at  the  lowest  possible  prices  com- 
mensurate with  the  kind  and  quality  it  ia 
compelled  to  use ;  that  it  has  never  earned  a 
reasonable  compensation  for  the  many  mil- 
lions of  dollars  invested,  and  that  during 
the  past  fiscal  year  it  has  suffered  a  loss  of 
about  $130,000  reduction  of  rates  on  fmltd 
and  vegetables. 

An  amendment  of  the  return  granted  De- 
cember 22,  1914,  avers  that  the  respondent. 
In  compliance  with  the  citation  of  the  Rail- 
road Commissioners,  dated  February  12, 
1918,  appeared  before  the  Railroad  Commis- 
sioners and  filed  a  written  answer  showing 
why  the  said  regular  agency  should  not  be 
established;  that  no  testimony  was  taken  by 
the  Railroad  Commissioners  at  said  meeting 
to  show  any  complaint  from  any  of  the  pa- 
trons at  Mlms,  or  to  show  any  necessity  for 
the  establishment  of  such  agency  station 
there;  that  no  witnesses  were  examined; 
that  if  any  witnesses  were  examined  respond- 
ent was  never  notified  of  the  examination  of 
such  witnesses,  and  was  never  allowed  an 
opportunity  to  confront  or  cross-examine 
them;  that  there  was  no  evidence  before  the 
Commissioners  of  any  delay  on  the  part  of 
the  respondent  in  handling,  receiving,  or  de- 
livering freight  promptly  at  Mims;  that  the 
order  was  made  without  any  evidence  as  to 
the  necessity  for  the  establishment  of  an 
agency  there;  and  that  the  order  was  made 
without  due  process  of  law,  and  in  violation 
of  respondent's  constitutional  right. 

To  this  return  the  relators  filed  their  mo- 
don  to  strike  certain  averments,  and  at  the 
same  time  filed  their  demurrer  as  follows: 

"(1)  Beginniiie  with  the  paragraph  numbered 
T  of  said  return,  to  and  including  the  first  par^ 
agraph  on  page  6. 

"(2)  The  second  paragraph  on  page  6. 

"(3)  Beginning  with  the  first  paragraph  on 
page  7,  through  the  last  paragraph  of  the  said 
return. 

"And  (or  cause  of  demurrer  the  relators  show : 

"(1)  The  said  return  does  not  .present  a  valid 
defense  to  the  alternative  writ. 

"(2)  The  order  of  the  Railroad  Commissioners 
•et  out  in  the  alternative  writ  is  prima  facie 
ceasonable  and  just,  and  the  return  does  not  set 
up  facta  sufficient  to  show  an  abuse  of  discre- 


tion, so  as  to  render  the  administrative  discre- 
tion of  the  Commissioners  subject  to  review. 

"(3)  The  order  in  question  undertakes  to  en- 
force an  absolute  duty  of  the  respondent  car- 
rier, which  must  be  performed  regardless  of 
pecuniary  loss  thereby  incurred. 

"(4)  It  is  not  made  to  appear  from  the  re- 
turn that  enforcement  of  the  order  will  invade 
respondent's  property  rights. 

"(5)  It  ii  not  made  to  appear  that  compli- 
ance with  the  order  will  result  in  a  pecuniary 
loss  to  respondent. 

"(6)  The  facts  alleged  on  pages  2,  3.  4,  5, 
and  6  only  raise  a  question  aa  to  the  necessity 
for  an  agency  at  Ifims.  This  being  an  admin- 
istrative question,  the  court's  power  of  review 
does  not  extend  to  a  determinanon  of  tliat  ques- 
tion. 

"(7)  Whether  the  business  done  at  a  particu- 
lar station  warrants  the  establishment  of  an 
agency,  or  the  installation  of  certain  fadiitiea, 
is  an  administrative,  not  a  judicial,  question. 

"(8)  It  is  not  made  to  appear  that  the  expense 
incident  to  installing  and  maintaining  an  agen- 
cy at  Mims,  in  obedience  to  the  orders  of  the 
Commissioners,  ia  so  out  of  proportion  to  the 
business  done  there  that  compliance  therewith 
will  invade  the  constitutional  rights  of  th» 
respondent. 

"(9)  In  alleging  the  tacts  found  on  pages  7, 
8,  9,  10,  11,  11^,  12,  IS,  and  14,  respondent 
is  manifestly  relying  on  the  rule  laid  down  in 
the  case  of  Smyth  v.  Ames,  169  U.  S.  406.  18 
Sup.  Ct  418,  42  L.  Ed.  819,  which  rule  is  not 
applicable  to  this  case. 

"(10)  In  this  case  no  question  of  rate  reduc- 
tion or  depletion  of  revenue  is  involved.  Th* 
test  is  found  in  the  necessities  of  the  public, 
rather  than  the  effect  on  the  carrier. 

"(11)  The  fact  that  respondent  ia  not  now 
earning,  and  never  has  earned,  a  reasonable 
profit  upon  its  entire  investment,  does  not  re- 
lieve it  of  its  primary  duty  to  provide  adequate 
facilities. 

"(12)  The  matter  alleged  does  not  show,  nor 
is  it  shown  elsewhere  in  the  return,  that  th» 
regulation  complained  of  will  reduce  the  reve- 
nues of  respondent. 

"(13)  The  power  of  the  Railroad  Commiasioii- 
ers  to  make  regulations  does  not  cease  merely 
because  the  carrier's  revenues  are  not  sufficient 
to  enable  it  to  pay  dividends.  The  power  of 
regulation  is  not  to  be  measured  by  the  prosper- 
ity of  the  carrier." 

As  the  motion  to  strike  Is  addressed  prac- 
tically to  the  entire  return  as  recited  herein 
from  the  seventh  paragraph,  and  readies  the 
same  matter  to  which  the  demurrer  is  ad- 
dressed, we  will  treat  them  both  as  a  de- 
murrer to  the  return. 

[1]  A  mandamus  Issues  only  where  a  dear 
right  to  the  writ  is  shown. 

[2]  It  is  the  duty  of  the  Railroad  Commis- 
sioners to  require  railroad  companies  and 
common  carriers  doing  business  In  this  state 
to  establish  stations,  at  which  trains  may 
be  required  to  stop,  to  require  the  erection 
of  such  freight  and  passenger  depots,  houses, 
platforms,  and  wharves,  with  all  necessary 
conveniences,  as  the  safety,  convenience,  and 
comfort  of  passengers  and  the  proper  han- 
dling, care,  protection,  and  prompt  delivery 
and  transportation  of  freight  may  require, 
and  to  require  a  sufildent  force  of  employ^* 
to  be  maintained  thereat  to  conduct  in  a 
proper  manner  the  business  of  the  carriers. 
Chapter  6527,  Laws  of  Florida  1913.  The  or- 
ders of  the  Railroad  Commissioners  direct- 
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lug  the  establlsbment  of  stations  by  railroad 
compaiUes  and  common  carriers  will  be  ac- 
corded the  force  and  weight  required  by  the 
statute,  and  to  which  the  Judgments  and 
concloslons  of  such  a  governmental  agency 
are  entitled;  but,  If  it  aiq)eara  that  such  an 
order  was  made  Indisputably  contrary  to 
the  evidence,  or  without  any  evidence,  the 
character  of  prima  facie  reasonableness  Is 
destroyed,  It  must  be  deemed  to  be  arbi- 
trary, and  therefore  made  without  the  con- 
siderations which  the  statute  requires  to  be 
given  such  matters  by  the  Railroad  Com- 
missioners. The  Railroad  Commission  Act 
of  this  state,  and  the  amendments  thereto, 
contemplate  that  the  Commissioners  shall 
Inquire  into  the  necessities  which  seemingly 
demand  their  attention  and  base  their  de- 
termination upon  the  evidence  before  them. 
If  It  is  made  to  appear  that  these  require- 
ments of  the  statute  were  not  observed,  that 
the  order  was  made  without  any  evidence  be- 
fore the  Commissioners  in  support  of  the 
necessity  or  propriety  of  It,  or  clearly  con- 
trary to  the  evidence,  the  order  will  be 
deemed  to  have  been  made  without  author- 
ity of  law,  and  therefore  not  possessing  the 
status  of  prima  facie  reasonableness.  Louis- 
ville &  N.  R.  Co.  V.  Railroad  Commission  of 
Kentucky,  235  U.  S.  601,  85  Sup.  Ct.  146,  59 

U    Ed.   ,   February   1,    1915;     Interstate 

Commerce  Commission  v.  Union  Pac.  B.  Co., 
222  U.  S.  541,  32  Sup.  Ct  108,  66  U  Ed.  308. 
[3]  Whether  a  legislative  exercise  of  the 
police  power,  Including  the  regulation  and 
control  of  railroads,  is  reasonable,  Is  a  ju- 
dicial question.  Atlantic  Coast  Line  R.  Co. 
V.  North  Carolina  Corp.  Com.,  206  U.  S.  1, 
27  Sup.  Ct  685,  61  L.  Ed.  933,  11  Ann.  Caa 
398;  Interstate  Commerce  Commission  v. 
Illinois  Cent  R.  Co.,  215  U.  S.  452,  30  Sup. 
Ct.  155,  54  L.  Ed.  280.  In  the  case  of  State 
ex  rd.  Railroad  Com'rs  v.  Louisville  &  N. 
R.  GOn  62  Fla.  315,  57  South.  176,  this  court 
said: 

"Bat  action  taken  by  an  administrative  of- 
ficer or  board  must  not  only  be  in  accordance 
with  organic  law,  but  it  must  conform  to  appli- 
cable valid  statutes  and  must  be  reasonable  In 
its  operation.  Such  administrative  action  is 
also  subject  to  judicial  review  as  to  matters 
that  are  not  concluded  by  the  exercise  of  admin- 
istrative discretion  and  action.  Even  though 
the  law  gives  to  administrative  action  the  ef- 
fect of  prima  facie  reasonableness,  the  courts 
may  inquire  into  the  reasonableness  of  the  ac- 
tion. If  in  appropriate  judicial  proceedings  it 
clearly  appears  that  the  administrative  action 
complained  of  is  an  abuse  of  discretion  and  is 
not,  in  fact,  reasonable,  it  wUl  not  be  enforced, 
and  it  may  be  annulled  or  checked." 

See,  also,  State  ex  rel.  B.  R.  Com'rs  r.  At- 
lantic Coast  Line  R.  Ca,  67  Fla.  441,  63 
South.  729 ;  State  ex  reL  Railroad  Com'rs  v. 
Florida  East  Coast  By.  Co.,  67  Fla.  83,  64 
South.  443;  State  ex  reL  Railroad  Com'rs  v. 
Louisville  &  N.  B.  Co.,  63  Fla.  274,  57  South. 
673;  State  ex  rel.  Railroad  Com'rs  v.  Floiv 
Ida  East  Coast  B.  Co.,  65  Fla.  424,  62  South. 
591;  State  ex  rel.  Railroad  Com'rs  v.  Flor- 
ida East  Coast  B.  Co.,  58  Fla.  524,  50  South. 


425;  State  ex  rel.  Railroad  Com'rB  v.  Flor- 
ida East  Coast  R.  Ca,  64  Fla.  112,  59  South. 
385. 

[4]  The  doctrine  has  been  approved  by  this 
court  many  times  that  imreasonable  regula- 
tions are  not  within  the  authority  conferred 
by  law  upon  the  Railroad  CommissionerB, 
and,  when  it  appears  from  the  pleading  or 
the  evidence  In  a  case  that  an  order  or  regu- 
lation Is  unreasonable,  or  unjust  with  refer- 
ence to  aU  the  substantial  Interests  affected 
by  It,  or  violative  of  constitutional  provi- 
sions for  the  protection  of  private  property 
rights,  sudi  regulations  will  not  be  enforced 
by  the  courts.  State  ex  reL  Ballroad  Com'ra 
r.  LouisviUe  &  N.  B.  Co.,  62  Fla.  315,  57 
South.  175;  State  ex  reL  Ballroad  Com'n 
V.  Florida  East  Coast  B  Co.,  04  Fla.  112,  69 
South.  385. 

[6]  There  Is  a  distinction  In  cbametec  and 
importance  between  the  duties  which  a  rail* 
road  company  owes  to  the  publia  The  duty 
to  provide  fit  and  suitable  roadbeds  and 
tracks  and  rolling  stock  may  be  distinguished 
from  the  duty  to  provide  stations  and  depots 
along  its  line  of  road.  The  former  may  be 
classed  as  a  duty  vitally  necessary  to  the 
public,  and  its  performance  absolutely  essen- 
tiaL  while  the  latter  may  be  a  useful,  but  non- 
essential, duty.  One  makes  for  the  security 
of  the  lives  and  property  of  all  Its  patrons; 
the  other  for  the  convenience  and  comfort  of 
some  of  its  patrons.  The  one  is  an  essential- 
ly higher  and  more  Important  duty  than  the 
other.  In  the  one  case  the  fact  that  the  per- 
formance of  the  particular  duty  will  be  on* 
remunerative  will  not.  In  view  of  the  nature 
of  the  duty  to  the  public,  excuse  nonperform- 
ance; while  In  the  other  the  fact  that  the 
particular  service  may  incur  a  loss  to  the 
railroad  company  does  not  excuse  nonper- 
formance; the  loss  occasioned  by  its  per- 
formance may  be  considered  in  determining 
the  reasonableness  of  the  order  requiring  It 
to  be  performed.  See  State  ex  reL  Ballroad 
Com'rs  r.  LoulsvlUe  &  N.  B.  Co.,  62  Fla.  815, 
text  358,  57  South.  175;  State  ex  rel.  Ball- 
road Com'rs  V.  Florida  East  Coast  By.  Co., 
67  Fla.  83,  64  South.  443. 
.  [6,  7]  The  return  of  the  respondent  to  the 
alternative  writ  In  this  case  may  be  unneces- 
sarily full  as  to  the  details  of  its  business 
and  financial  condition,  but  the  averments 
that  the  railroad  is  being  operated  at  a  loss, 
that  its  stoclcholders  receive  no  dividends  on 
the  stock  owned  and  held  by  them,  that  the 
railroad  company  has  no  sinking  fund  of  any 
kind,  that  its  Income  is  not  sufficient  to  en- 
able it  to  pay  the  Interest  which  It  la  obli- 
gated to  pay  on  its  second  mortgage  bonds, 
that  its  business  Is  not  increasing,  that  it 
has  never  earned  a  reasonable  compensation 
on  the  money  Invested  In  Its  property,  that 
the  actual  Investment  of  money  In  the  Flor- 
ida East  Coast  Ballway  Is  approximately 
over  $40,000,000,  and  that  the  present  value 
of  the  Florida  East  Coast  Railway  is  consid- 
erably more  than  that  sum,  to  wit,  "over  H0«- 
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000,000,"  that  to  establish  and  maintain  an 
agency  at  Mims  such  as  is  required  In  the 
order  would  entail  a  further  financial  loss 
upon  the  company  as  distinguished  from  a 
mere  reduction  of  profit,  that  there  has 
never  been  to  the  knowledge  of  the  company 
any  complaint  from  Mlms  as  to  the  handling 
of  frdght  promptly  at  that  point,  that  re- 
spondent's condactors  act  as  its  agents  in 
the  receipt  and  delivery  of  freight,  that  there 
are  at  Mims  the  ampl^  accommodations  for 
all  the  business  it  receives,  that  the  total 
business  at  Mlms  does  not  warrant  or  require 
the  establishment  of  an  agency  there,  were 
averments  of  such  facts  as  the  Railroad  Com- 
missioners were  bound  to  consider  In  deter- 
mining the  reasonableness  and  Justness  of 
the  order.  If  these  allegations  of  fact  are 
true,  and  the  demurrer  admits  them  to  be 
true,  the  unreasonableness  of  the  order  is 
made  to  appear,  and  it  is  the  duty  of  this 
court  to  overrule  the  demurrer.  State  ex 
rel.  Railroad  Com'rs  v.  Looisville  &  N.  R.  Co., 
62  Fla.  315,  57  South.  175;  State  ex  rel.  Rail- 
road Com'rs  v.  Florida  E.  G.  R.  Co.,  64  Fla. 
112,  59  South.  385. 

The  amendment  to  the  return  filed  Decem* 
ber  22,  1014,  also  avers  that  the  respondent. 
In  compliance  with  the  citation  of  the  Rail- 
road Commissioners  dated  February  12,  1913, 
appeared  before  the  Railroad  Commissioners 
and  filed  a  written  answer  showing  why  the 
regular  agency  should  not  be  established  at 
Mims;  that  "no  testimony  was  taken  by  the 
Railroad  Commissioners  at  said  meeting  to 
show  any  complaint  from  any  of  the  patrons 
at  Mims,  or  to  show  any  necessity  for  the  es- 
tablishment of  such  agency  station  there, 
that  no  witnesses  were  examined;"  "that 
there  was  no  evidence  before  the  Commis- 
aloners  of  any  delay  on  the  part  of  the  re- 
spondent in  handling,  receiving,  or  delivering 
freight  promptly  at  Mlms;  that  the  order 
was  made  without  any  evidence  as  to  the 
necessi^  for  the  establishing  of  an  agency 
there."  These  averments  were  admitted  by 
Oxe  demurrer ;  they  show  that  the  order  was 
made  without  any  evidence  to  support  it. 
The  order  was  therefore  not  made  In  due 
conrseof  law,  and  is  subject  to  be  set  asidek 
See  LoulsvlUe  &  N.  R.  Co.  r.  Finn,  235  U. 

S.  601,  35  Sup.  Gt  146,  59  L.  £3d. ;  State 

ex  rel.  Railroad  Com'rs  v.  Florida  East  Coast 
R.  Co.,  64  Fla.  112,  59  South.  385;  Florida 
East  Coast  Ry.  Co.  v.  Interstate  Commerce 
Commission,  234  U.  S.  167,  34  Sup.  Ct  867, 
58  L.  Ed.  1267. 

The  fact  that  the  respondent's  business  has 
Increased  at  Mlms  does  not  neutralize  the 
legal  effect  of  the  admissions  that  the  en- 
forcement of  the  order  will  increase  the  ad- 
mitted deficit  of  the  respondent  in  compensa- 
tory revenues;  that  the  total  business  does 
not  require  the  establishment  of  an  agency 
there;  that  respondent's  entire  business  is 
done  at  a  loss  to  It ;  that  no  testimony  was 
taken,  and  the  order  made  without  any  evi- 
dence to  show  any  necessity  for  the  estab- 


lishment of  such  an  agency  there;  and  that 
the  accommodations  already  provided  are  am- 
ple. These  admissions  show  that  the  order 
was  not  Just  and  reasonable,  as  the  statute 
requires,  but  arbitrary  and  illegal,  so  that 
its  enforcement  would  violate  property  rights 
secured  by  the  state  and  federal  Constitu- 
tions. See  State  «c  rel.  Railroad  Com'rs  v. 
Florida  East  Coast  R.  Co.,  65  Fla.  424,  82 
South.  691. 

The  motion  to  strike  and  the  demurrer  are 
overruled,  with  leave  to  the  relators  to  Join 
issue  upon  the  avermoits  of  the  return,  as 
they  may  be  advised. 

Upon  issue  Joined,  testimony  may  be  takoi 
upon  commission  issued  by  the  clerk  of  ttila 
court,  or  before  a  Justice  of  the  peace  In  ac- 
cordance with  the  statutes  of  the  state  and 
the  rules  governing  circuit  courts  in  the  mat^ 
ter  of  depositions,  and  the  clerk  of  this  court 
is  directed  to  Issue  commissions  for  the  tak- 
ing of  such  depositions  as  may  be  applied 
for  by  either  party  In  accordance  with  sncfa 
statutes  and  rules;  or  the  iMirties  may  by 
agreement  take  testimony  before  some  one 
authorized  to  administer  oaths. 

TAYLOR,  a  J.,  and  WHITFIELD,  J,  con- 
cur. 

COGKRELL,  J.  I  am  unable  to  coocar 
with  the  order  of  the  court  Just  pronounced. 

The  Commission  had  evidence,  out  of  the 
mouth  of  the  respondent,  that  at  this  non- 
agency  station  the  business  was  considerable, 
and  was  growing  rapidly,  increasing  in  the 
number  of  passengers  from  a  daily  average 
of  four  daily  in  1011  to  nine  daily  In  1913, 
or  more  than  100  per  cent,  while  Its  gross 
earnings  from  passengers  and  freight  traffic 
was  Increasing  from  $6,943.76  in  1011,  to  $10,- 
717.54  in  1913,  say  50  per  cent,  and  this  de- 
spite the  fact  that  upon  the  whole  system  the 
receipts  from  passengers  remained  station- 
ary, and  the  freight  business  showed  some 
decrease. 

This  showing  by  the  respondent  indicates  a 
steady  growth  of  the  business  at  this  ncm- 
agency  station  not  only  in  the  aggregate  for 
the  year,  but  a  decided  Improvement  in  the 
distribution  of  the  business  throughout  the 
year. 

The  Railroad  Commission  acta,  If  it  sees 
fit,  upon  Its  own  initiative  in  these  regula- 
tions, and,  being  a  quasi  legislative  body.  It 
Is  not  necessary  that  it  disclose  to  the  rail- 
way company  the  name  or  names  of  dlasatl»- 
fled  shippers.  It  has  a  right  to  make  physi- 
cal examination  of  the  conditions  surround- 
ing the  station,  the  probabilities  as  to  future 
growth  in  that  vldnity,  and  to  'take  Into  ac- 
count the  reports  filed  with  It  by  the  rail- 
way company  of  the  business  done  there. 

I  read  the  statement  In  the  return  as  to 
the  accommodations  already  provided  b^ng 
ample  to  be  merely  the  conclusion  of  the 
pleader  from  the  facts  pleaded  in  connection 
with  such  statement; 
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I  do  not  find  tbat  any  facts  set  up  In  the 
letnrn  overcome  the  prima  fades  of  the  Com- 
mission's order,  and  therefore  I  think  the 
demnrrer  should  be  sustained. 

SHACKLEFORD,  J.,  concurs  In  tills  dis- 
sent 

(»  Fla.  188) 

ANTHONY  FARMS  CO.  v.  SEABOARD  AIB 

LINE  RY. 
(Supreme  Conrt  of  Florida.     Feb.  18,  1916.) 

(BuJlahut  by  t^e  Ootirt.) 

1.  Nbw  Tbiai.  «=>70— Rx&ht  to  Gbaht— Di- 
BKCTioN  OF  Verdict. 

The  principles  that  goTem  in  direetinK 
yerdicta  and  in  granting  new  trials  after  ver- 
dict are  not  the  same. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
dent  Dig.  fS  142,  143;   Dec.  Dig.  <e=>70.] 

2.  New  Tbiai,  «=»70— Right  to  Gbant— Dj- 
RECTioN  or  Vebdict. 

There  may  be  no  inconsistency  in  granting 
new  trials  in  a  case  in  which  a  request  for  a 
directed  verdict  was  denied.  An  order  granting 
a  new  trial  may  be  sustained  by  the  appellate 
court  when  a  directed  verdict  would  not  be  ap- 
proved. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |S  142,  143;  Dec.  Dig.  «=»70.] 

5.  New  Tbial  «=972  — Tbiai  <8=s>168  — 
Gbottnds  —  DiBXcnon  of  Verdict  —  Evi- 
dence. 

A  verdict  on  tlie  evidence  shoold  be  di- 
rected for  one  party  only  when  the  evidence 
would  not  be  legally  sufficient  to  sustain  a  ver- 
dict for  the  opposite  party.  A  new  trial  may 
be  granted  on  the  evidence  when,  in  the  opinion 
of  the  court,  the  verdict  is  contrary  to  the  mani- 
fest probative  force  of  the  evidence  and  the 
justice  of  the  cause. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  §§  146-148;   Dec.  Dig.  <8=>72;    Tri- 
al, Cent  Dig.  §i  341,  37ft-380;    Dec  Dig.  «=» 
168.] 
4.  New    Tbial    «=>72— Tbiai    «=s>139— 

GboUNDS  —  DiBKCTIOR  OF  VKBDICT  —  EVI- 
DENCE. 

After  verdict  rendered,  the  trial  court  may, 
for  good  cause,  set  it  aside  and  grant  a  new 
trial  in  appropriate  proceedings;  but  this  ju- 
dicial power  and  discretion  to  grant  a  new  trial 
should  not  be  confounded  with  the  more  limited 
authority  to  direct  a  verdict  for  one  party 
only  when  a  finding  for  the  opposite  party 
should  be  unlawful. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  §{  146-148;  Dec.  Dig.  «=>72:  Trial. 
Cent  Dig.  K  332,  333,  338-341,  365;  Dec.  Dig. 
<S=»139.1 

6.  Appeal  and  Ebsob  ®=>977— New  Tbiai. 
©=»6 — dlscbetionaky  rulino. 

A  motion  for  a  new  trial  is  addressed  to 
the  sound  judicial  discretion  of  the  court;  and, 
where  a  trial  court  grants  such  a  motion,  the 
action  in  doing  so  is  presumed  to  be  in  accord- 
ance with  the  justice  and  merits  of  the  case, 
nnless  the  contrary  appears  by  the  record. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {(3860-3865 ;  Dec.  Dig.  <8=» 
977;  New  Trial,  Cent  Dig.  {§  9,  10;  Dec. 
Dig.  <8=»6.] 

6.  Appeal  and  Ebbob  ^=9977— Dibcbbtion- 
AB(Y  Ruling— Gbantino  New  Tbial. 

An  order  of  the  trial  court  granting  a  new 
trial  should  not  be  disturbed  by  an  appellate 
conrt  nnless  it  appears  affirmatively  from  the 


record  that  there  has  been  an  abuse  of  a  sound 
judicial  discretion,  or  that  some  settled  princi- 
ple of  law  has  been  violated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3860-3866;  Dec.  Dig.  <8=» 
977.] 

7.  Appeal  and  Ebbob  €=s>977— DisoBBnoN- 
ABrr  Ruling— Gbantino  New  Tbial. 

There  are  so  many  matters  occurring  in 
the  course  and  progress  of  a  jvrdlcial  trial  that 
in  the  opinion  of  the  Judge  who  tried  the  case, 
may  affect  the  merits  and  justice  of  the  cause, 
to  the  substantial  injury  of  one  of  the  parties, 
that  of  necessity  a  large  discretion  should  be 
accorded  to  the  tried  court  in  granting  a  new 
trial,  to  the  end  that  the  administration  of  jus- 
tice may  be  facilitated ;  and  the  appellate  court 
will  not  reverse  an  order  granting  a  new  trial, 
unless  it  clearly  appears  that  a  judicial  dis- 
cretion has  been  abused  in  its  exercise,  result- 
ing in  injustice,  or  that  the  law  has  been  vio- 
lated. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  8860-^860;  Dec.  Dig.  <S=> 
977.1 

8.  Appeal  and  Ebbob  «=3077— Discbetioit- 
ABT  Ruling— Gbantino  New  Tbial. 

A  stronger  showing  is  required  to  reverse 
an  order  allowing  a  new  trial  than  to  reverse 
one  denying  it 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  8860-3865 ;  Dec.  Dig.  «=> 
977.] 

0.  Appeal  and  Ebbob  «=>854— Dibcbetion- 
ABY  Ruling— GKANnno  New  Tbial— Pre- 
sumption. 

Where  the  trial  court  grants  a  new  trial, 
containing  several  grounds,  without  statins  any 
ground  upon  which  the  ruling  was  based,  the 
order  will  be  affirmed,  if  any  'ground  of  .the 
motion  is  sufficient  to  authorize  the  granting  of 
the  new  triaL  And  it  must  be  assumed  that 
the  court  based  the  order  on  the  ground  that 
warrants  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3403,  8404,  3408-3424, 
3427-3430;    Dec.  Dig.  <8=9854.] 

10.  Appeal  and  Ebbob  9s>979— Disobktion- 
ABT  RtTLiNO— Gbantino  New  Tbial. 
Where  the  evidence  on  a  material  issue  in 
a  cause  is  conflicting,  and  it  does  not  so  pre- 
ponderate in  favor  of  the  verdict  as  to  show  an 
abuse  of  discretion  or  the  violation  of  any  pro- 
vision or  settled  principle  of  law  In  granting 
a  new  trial,  the  action  of  the  trial  conrt  will 
not  be  disturbed  on  writ  of  error. 

[Ed.  Note.— For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  K  3871-3873,  3877;  Dec.  Dig. 
«S9979.] 

Error  to  Clrcnit  Court,  Marion  County; 
W.  a.  Bullock,  Judge. 

Action  by  the  Anthony  Farms  Company,  a 
corporation,  against  the  Seaboard  Air  Line 
Railway.  New  trial  granted,  and  plalntift 
brings  error.    Affirmed. 

H.  M.  Hampton,  of  Ocala,  for  plalntifr  tn 
error.  L.  N.  Green,  of  Ocala,  for  defendant 
In  error. 

WHITFIELD,  J.  In  an  action  for  damag- 
es the  Anthony  Farms  Company  obtained  a 
verdict  for  96,000  against  the  railroad  com- 
pany for  the  alleged  burning  of  property 
caused  by  sparks  from  a  passing  locomotive. 
A  motion  for  new  trial  was  made  upon 
grounds  that  the  court  erred  in  refusing  to 
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direct  a  verdict  for  the  defendant,  and  in 
giving  and  in  refusing  specified  instructions 
to  the  Jury,  and  that  the  verdict  is  contrary 
to  the  evidence,  to  the  charge  of  the  court 
and  to  the  law.  The  motion  for  new  trial 
was  granted,  bat  the  court  did  not  indicate 
the  irround  upon  whidi  it  was  granted.  ▲ 
writ  of  error  was,  under  the  statute  (section 
1685,  General  Statutes),  taken  to  the  order 
granting  the  new  trlaL  On  such  a  writ  of 
error,  only  the  order  and  the  motion  on 
which  it  is  predicated  can  be  considered. 

[1]  The  principles  that  govern  In  direct- 
ing verdicts  and  in  granting  new  trials  after 
verdict  are  not  the  same. 

[2]  There  may  be  no  inconsistency  in 
granting  new  trials  In  a  caae  in  which  a  re- 
quest for  a  directed  verdict  was  denied.  An 
order  granting  a  new  trial  may  be  sustained 
by  the  appellate  court  when  a  'directed  ver- 
dict would  not  be  approved. 

[3]  A  verdict  on  the  evidence  should  be 
directed  for  one  party  only  when  the  evi- 
dence would  not  be  legally  sufficient  to  sus- 
tain a  verdict  for  the  opposite  party.  A  new 
trial  may  be  granted  on  the  evidence  when, 
in  the  opinion  of  the  court,  the  verdict  is 
contrary  to  the  manifest  probative  force  of 
the  evidence  and  the  Justice  of  the  cause, 

[4]  After  verdict  rendered,  the  trial  court 
may,  for  good  cause,  set  it  aside  and  grant 
a  new  trial  in  appropriate  proceedings  r  but 
this  Judicial  power  and  discretion  to  grant 
a  new  trial  should  not  be  confounded  with 
the  more  limited  authority  to  direct  a  ver- 
dict for  one  party  only  when  a  finding  for 
the  opposite  party  should  be  unlawful. 

[i]  A  motion  for  a  new  trial  Is  addressed 
to  the  sound  Judicial  discretion  of  the  court ; 
and,  where  a  trial  court  grants  such  a  mo- 
tion, the  action  In  doing  so  is  presumed  to  be 
in  accordance  with  the  Justice  and  merits 
of  the  case,  unless  the  contrary  appears  by 
the  record. 

LI]  An  order  of  the  trial  court  granting 
a  new  trial  should  not  be  disturbed  by  an 
appellate  court,  unless  It  appears  affirmative- 
ly from  the  record  that  there  has  been  an 
abuse  of  a  sound  Judicial  discretion,  or  that 
some  settled  principle  of  law  has  been  vio- 
lated. 

[7]  There  are  bo  many  matters  occurring 


In  the  course  and  progress  of  a  Jadiclal  trial 
that,  in  the  opinion  of  the  Judge  who  tried 
the  case,  may  affect  the  merits  and  Justice 
of  the  cause,  to  the  substantial  injury  of  one 
of  the  parties,  that  of  necessity  a  large  dis- 
cretion should  be  accorded  to  the  trial  court 
in  granting  a  new  trial,  to  the  end  that  the 
administration  of  Justice  may  be  facilitated ; 
and  the  appellate  court  will  not  reverse  an 
order  granting  a  new  trial,  unless  it  clearly 
appears  that  a  Judicial  discretion  has  been 
abused  in  its  exercise,  resulting  In  injostioe, 
or  that  the  law  has  been  violated. 

[I]  A  stronger  showing  is  required  to  re- 
verse an  order  allowing  a  new  trial  than  to 
reverse  one  denying  it 

[I]  Where  the  trial  court  grants  a  new 
trial,  containing  several  grounds,  without 
stating  any  ground  upon  which  the  ruling 
was  based,  the  order  will  be  affirmed,  if  any 
ground  of  the  motion  Is  sufficient  to  author- 
ize the  granting  of  the  new  trial.  And  it 
must  be  assumed  that  the  court  based  the  or- 
der on  the  ground  that  warrants  it. 

[10]  Where  the  evidence  on  a  material  is- 
sue in  a  cause  is  conflicting,  and  it  does  not 
so  preponderate  in  favor  of  the  verdict  as 
to  show  an  abuse  of  discretion  or  the  viola- 
tion of  any  provision  or  settled  principle  of 
law  in  granting  a  new  trial,  the  action  of 
the  trial  court  will  not  be  disturbed  on  writ 
of  error.  Aberson  v.  Atlantic  Coast  Line  R. 
Co.,  67  South.  44l  ;  Ruff  v.  Georgia  Sonthem 
&  Florida  Ry.  Co.,  67  Fla.  224,  64  South.  782. 

As  the  evidence  on  the  material  issue 
whether  the  defendant's  passing  locomotive 
did  set  fire  to  the  property  is  confiictlng,  the 
court  did  not  abuse  a  sound  Judicial  discre- 
tion in  granting  a  new  trial.  Zackary  v. 
Georgia,  F.  &  A.  R.  Co.,  62  Fla.  419,  66 
South.  686;  Orchard  v.  Charlotte  Harbor  & 
N.  R.  Co.,  66  Fla.  863,  63  South.  717.  The 
evidence  does  not  require  a  verdict  for  the 
plaintiff  as  in  Cotton  States  Belting  &  Sup- 
ply Co.  V.  Florida  Railway  Comi>any,  67 
South.  668  (decided  at  this  term),  and  in  oth- 
er cases  therein,  where  orders  granting  new 
trials  were  reversed. 

The  order  is  affirmed. 

TAYIiOR,  C.  J.,  and  SHAOKLBFORD. 
COCKRBLIi,  and  ELLIS,  JJ.,  concur. 
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fM  Fla.  S77) 
H.EMPEL  V.   CONSOLIDATED  LAND   OO. 

et  al 
(Supreme  Court  of  Florida.     March  2,  1916.) 

(Syllahui  by  the  Oiturt) 

1.  Taxation  «=>760— Tax  Titub  —  Pbesujcp- 
Tiow  OF  Vaxiditt— Defbctivb  Notick. 

Where  the  notice  of  the  application  for  a 
tax  deed  is  not  mailed  to  the  owner  of  the 
land,  or  to  the  person  last  paying  the  taxes,  but 
to  the  supposed  agents  of  such  owner,  and  the 
eTidence  as  to  the  agency  wholly  fails,  the  prima 
facies  of  the  tax  title  fuL 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  1497;   Dec.  Dig.  €=>760.1 

2.  Adtkbsx  Possession  ®=14— Tax  Titlb— 
Limitations— Possession. 

Where  the  holder  of  a  tax  title  does  not 
maintain  actual  possession  of  the  land  for  the 
fkill  period,  the  short  statute  of  limitatioiis  In 
favor  of  tax  titles  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
■ession.  Cent  Dig.  Sf  77-Sl;  Dec  Dig.  «=»14.} 

Appeal  from  Circuit  Court,  Polk  County; 
F.  A  Whitney,  Judge. 

Bill  by  J.  H.  Hempel  against  the  Consoli- 
dated Land  Company  and  others.  From  de- 
cree of  dismissal,  complainant  appeals.  Af- 
firmed. 

E.  Tucker,  Sr.,  of  Lakeland,  for  appellant 
Wilson  &  Boswell,  of  Bartow,  and  B.  3. 
L'Engle,  of  Jacksonville,  for  appellees. 

OOCICRBLL,  J.  A  bill  was  filed  by  Hem- 
pel  against  various  defendants  to  quiet  ti- 
tle. Upon  final  hearing  his  bill  was  dis- 
missed, and  he  api)eals  from  this  decree. 

[1]  The  bill  ia  uncertain  In  its  allegation 
as  to  present  ownership  and  as  to  posses- 
sion, but  we  may  assfitne  the  sufficiency  of 
these  allegations,  saying  only  that  the  evi- 
dence shows  that  the  land  was  wild  and  un- 
occupied. The  complainant's  title  rests  up- 
on a  tax  deed,  issued  to  him  in  1898,  for  the 
1895  taxes.  These  lands  were  assessed  to 
"Fla.  So.  R.  R.  O.  H.  D.,"  and  the  proof  is 
that  they  belonged  to  the  Florida  Southern 
Railroad  Company;  the  initials  "C.  H.  D." 
presumably  standing  for  the  Charlotte  Har^ 
bor  Division  of  that  railroad  company.  As- 
suming, further,  that  this  assessment  was 
valid.  In  the  absence  of  any  showing 'that 
this  division  was  a  separate  entity,  and  that 
the  owner  was  known  by  these  abbrevia- 
tions, there  was  a  fatal  defect  in  the  pro- 
ceedings, in  the  failure  to  comply  with  sec- 
tion 61,  chapter  4322,  Acts  of  1895,  which 
reads: 

"Thirty  days  prior  to  the  issuing  of  any  tax 
deed,  the  clerk  of  the  circuit  court  shall  Kive  no- 
tice of  the  application  for  such  deed,  describing 
the  lands  therein  and  in  whose  name  the  same 
was  assessed,  by  posting  said  notice  at  the  court 
house  door  and  mailing  a  copy  of  the  same  to 
the  owner  of  said  land  or  the  person  to  whom 
the  same  was  assessed  in  case  his  address  is 
known  to  the  clerk." 

This  notice  was  not  mailed  to  the  Florida 
Southern    Railroad    Company,    nor    to    the 


Charlotte  Harbor  Division  of  that  company, 
though  either  was  easy  of  access  to  the 
clerk;  but  a  copy  of  notice  was  mailed  to 
L.  N.  Wilkie  and  George  Fox.  There  is 
nothing  to  connect  George  Fox  with  the  tax 
matters  of  this  railroad  company,  and,  as  to 
Wilkie,  other  than  the  fact  that  he  was  the 
sales  agent  for  those  lands,  and  that  during 
years,  not  definitely  fixed,  he  paid  the  taxes 
under  the  authority  of  bis  prindpaL  There 
is  nothing  to  show  that  he  rec^ved  this  no- 
tice, or  that  he  ever  reached  the  owner  of 
the  land,  or  the  one  to  whom  the  land  was 
assessed.  In  fact,  there  Is  nothing  to  show 
that  the  Florida  Southern  Railroad  Com- 
pany, whose  sales  agent  Wilkie  was  In  1898, 
then  owned  or  claimed  to  own  these  lands. 
See  Starks  v.  Sawyer,  66  Fla.  696,  47  South. 
513;  Clark-Ray-Johnson  Co.  y.  WUUford,  62 
Fla.  453,  66  South.  938. 

[2]  As  we  have  before  stated,  there  was 
no  possession  of  the  land,  and  the  short  lim- 
itation upon  the  title  has  no  applicability. 
Fla.  Finance  Co.  v.  Sheffield,  66  Fla.  285,  48 
South.  42,  23  L.  R.  A.  (N.  S.)  1102.  16  Ann. 
Cas.  1142. 

Decree  affirmed. 

TAYLOR,  C.  J,  and  SHAOKLEFORD, 
WHITFIELD,  and  BLLIS,  JJ.,  concur. 


(»  Fla.  258) 
STATE  BANK  OF  KISSIMMEB  et  aL  t. 
PARKER. 

(Supreme  Court  of  Florida.     Feb.   24,  1915.) 
fSyllabut  (y  the  Oovrt.) 

ESOKOWB    ^=sl5  —  RlQHTS    OF    DSPOSITOB  — 

Equitablx  Rblixf— Adequate  Rekbdt  at 

Law. 

A  party  who  deposits  money  in  escrow  with 
a  bank,  pending  4^e  ddivery  of  a  conveyance 
of  property,  has  no  equity  to  require  the  deposit 
to  be  repaid  to  him,  on  the  ground  that  the  con- 
tract of  conveyance  has  been  abandoned  by  both 
parties;  the  remedy  at  law  being  adequate,  even 
though  the  escrow  holder  refuses  to  deliver  on 
the  ground  that  the  other  party  claims  a  right 
.in  the  deposit 

(Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  i  21;  Dec.  Dig.  <8=>16.] 

Appeal  from  Circuit  Court,  Osceola  Coun- 
ty;   Jas.  W.  Perkins,  Judge. 

Bill  by  W.  Reese  Parker  against  the  State 
Bank  of  Klssimmee  and  another.  From  an 
order  overruling  demurrer  to  bill,  defendants 
appeal.    Reversed. 

Vans  Agnew  &  Crawford  and  Johnston  ft 
Garrett,  all  of  Klssimmee,  for  appellants.  C. 
B.  Robinson,  of  Orlando,  for  appellee. 

WHITFIELD,  J.  This  appeal  is  from  an 
order  overruling  a  demurrer  to  a  bill  of  com- 
plaint It  is  in  effect  alleged  that  Parker 
and  Makinson  agreed  uix>n  a  sale  of  lands 
and  personal  property,  Parker  tn  deposit  $1,- 
000  in  escrow  vrlth  the  bank  pending  the  de- 


^;9For  other  cases  see  same  topic  and  KBY-NUMBSB  In  all  Key-Numbered  DigesU  and  Indexes 


Digitized  by 


Google 


916 


er  SOUTHERN  RBPORTBB 


(Fla. 


livery  by  Maklnson  of  a  conveyance  of  the 
property;  that  Maklnson  failed  to  make  the 
conveyance,  and  the  contract  has  been  aban- 
doned by  both  parties ;  but  the  bank  refuses 
to  retnm  the  ^1,000  to  Parker  without  an 
order  of  coart,  upon  the  ground  that  Makln- 
son had  glvoi  notice  to  the  bank  not  to  de- 
liver the  deposit  to  Parker,  as  he  Claimed  a 
right  to  it.  The  prayer  Is  that  Maklnson's 
claim  be  barred,  and  that  the  bank  be  re- 
quired to  pay  the  $1,000  to  Parker,  and  for 
general  relief. 

Under  certain  drcnmstances  the  bank  as 
a  mere  stakeholder  may  have  relief  In  equi- 
ty; but,  on  the  facts  alleged  by  the  com- 
plainant Parker,  he  had  an  adequate  remedy 
at  law,  If  his  deposit  of  money  Is  unlawfully 
withheld  from  him,  and  the  demurrer  to  the 
bill  of  complaint  should  have  been  sustained. 

Order  reversed. 

TATIX)B,  O.  J.,  and  SHACKLEFORD, 
COGERBI<U  and  EliLIS,  JJ,,  concur. 


(6a  Fla.  16S) 

FLORIDA  EAST  COAST  RY.  OO.  ▼.  CAR- 
TER et  aL 

{Suprenw  Court  of  Florida.     Feb.  10,  191Q.) 

(Byllabut  hy  tXe  Court.) 
AppKAii  AND   Erroh  9=>1006— Skcond  Vbb- 

DIOT— EVIDEMCE. 

A  judgment  upon  a  second  verdict  for  the 

glaintiff  will  not  be  reversed,  where  the  evidence 
I  sufficient  in  law  to  sustain  the  verdict,  and 
technical  errors,  if  any,  in  the  proceedinjn  do 
not  appear  to  liave  been  lutrmrul  to  the  de- 
fendant, even  though  the  second  verdict  exceeds 
the  first  in  amount,  where  the  award  is  not  so 
palpably  excessive  as  to  Justify  Interference  by 
an  appellate  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  Si  3061-8964;  Dec.  Dig.  «=> 
1006.] 

Error  to  Circuit  Court,  Duval  County;  D. 
A.  Simmons,  Judge. 

Action  by  Dartha  Carter  and  her  husband 
against  the  Florida  East  Coast  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant brings  error.    Affirmed. 

Alex.  St  Clalr-Abrams,  of  JacksonvlUe,  for 
plaintiff  in  error.  A.  H.  King,  Roswell  King, 
and  Bisbee  &  Bedell,  all  of  Jacksonville,  for 
defendants  in  error. 


PER  CDRIAAt.  This  writ  of  error  ia  to 
a  Judgment  for  $16,000  damages  for  personal 
injuries.  A  previous  Judgment  for  $12,500 
was  reversed,  because  of  an  erroneous  and 
apparently  harmful  charge  given  to  the  Jury. 
Florida  East  Coast  By.  Go.  ▼.  Carter,  87  Fla. 
335,  65  South.  264.  A  new  trial  was  award- 
ed to  determine  the  liability  of  the  defend- 
ant, as  well  as  the  recoverable  damages,  U 
any;  there  being  evidence  tending  to  show 
negligence  <m  the  part  of  the  plaintiff,  which, 
under  the  statute,  the  Jury  might  regard,  if 
found  to  exist,  as  affecting  the  liability  of 
the  defendant,  or  as  affecting  merely  the 
amount  of  the  damages.  Otherwise  the  new 
trial  granted  might,  under  chapter  6467,  Acts 
of  1913  (Comp.  Laws  1914,  f  1707a),  have  been 
limited  to  the  issues  relative  to  the  recover- 
able damages.  See  Oarzo  v.  J.  H.  Bropliy 
Const.  Co.,  66  Fla.  607,  64  South.  234. 

The  Issues  relating  to  liability,  contribu- 
tory negligence,  and  recoverable  damages 
were  fully  and  fairly  submitted  to  the  Jury, 
and  determined  in  favor  of  the  plaintiff. 
There  was  evidence  upon  whidi  liability 
could  lawfully  be  predicated;  and  upon  a 
consideration  of  all  the  facts  and  circum- 
stances in  evidence,  contributory  negligence 
does  not  appear  as  matter  of  law.  The  oon- 
aicts  in  the  testimony  and  the  credibility  of 
the  witnesses  have  been  determined  by  the 
Jury,  and  there  is  nothing  in  the  record  to 
show  the  verdict  to  be  contrary  to  law,  or  to 
indicate  that  the  Jury  were  not  governed  by 
the  evidence  in  finding  the  verdict  that  haa 
been  approved  by  the  trial  court;  the  evi- 
denoe  as  to  the  circumstances  of  the  injiiry 
being  more  full  this  time.  Technical  errors, 
if  any,  in  giving  or  refusing  charges,  or  in 
rulings  upon  proffered  evidence,  do  not  ap- 
pear to  have  been  harmful  to  the  defendant 
railroad  company.  While  the  amount  award- 
ed is  greater  than  that  of  the  former  verdict, 
it  is  not  so  palpably  excessive  as  to  Justify 
an  appellate  court  in  setting  aside  a  second 
verdict  for  the  plaintiff  in  a  case  like  this, 
where  substantial  damages  may  be  allowed 
upon  a  finding  of  liability.  See  Georgia 
Southern  &  Florida  Ry.  Co.  t.  Raff,  67  South. 
676,  decided  at  this  term. 

The  Judgment  ia  affirmed. 

TATIX)R,  0.  J.,  and  SHACELEFORD. 
COCKRELIi,  WHITFIELD,  and  ELLIS,  JJ., 

concur. 
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(69  71a.  162) 

PHIFEB  T.  ABBOTT. 

(Supreme  Court  of  Florida.     Feb.  16,  1915.) 

(SyUahut  hv  the  Court.) 
Pleadiro  «=s>248— Complaint— Amkndmkht— 

New  Cause  o»  Action. 
An  amendment  stating  that  a  complainant 
saes  technically  in  a  representative  capacity, 
and  not  individually,  in  the  same  cause  of  ac- 
tion, does  not  make  a  new  suit  or  cause  of  ac- 
tion, particularly  when  the  complainant  is  the 
sole  party  in  interest,  and  the  suit  is  brought 
for  her  sole  benefit. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  686,  687,  68»-T06,  708%,  708; 
Dec.  Dig.  «=24ai 

Appeal  from  Circuit  Court,  Alachua  Coun- 
ty; J.  T.  Wills,  Judge. 

Bill  by  Lucy  B.  Abbott,  as  administratrix 
with  wlU  annexed,  against  W.  B.  Phtter. 
From  an  order  granting  leave  to  file  an 
amended  bill,  defendant  appeals.    AflBrmed. 

Hampton  &  Hampton,  of  Gainesville,  for 
appellant  E.  N.  Calhoun  and  David  R,  Dun- 
ham, both  or  St  Augustine,  for  appellee. 

WHITFIELD,  J.  Lucy  B.  Abbott,  In  her 
own  light  as  the  sole  heir  of  Margaret  S. 
Abbott,  brought  proceedings  against  W.  B. 
Phlfer  and  others  to  enforce  a  mortgage  Hen 
upon  land  executed  to  Margaret  S.  Abbott 
by  Martha  P.  Perry  In  her  lifetime.  An  or- 
der overruling  a  demurrer  to  the  bill  of  com- 
plaint was  reversed  here,  because  the  right 
of  the  complainant  to  maintain  the  suit  did 
not  appear;  the  allegation  as  to  the  com- 
plainant's right  to  sue  being  that  she  was 
sole  heir  of  her  mother,  Martha  S.  Abbott. 
"who  Immediately  went  into  possession  of  all 
the  property  left  by  her  mother."  Phlfer  v. 
Abbott,  68  Fla. ,  65  South.  869. 

Subsequently  the  trial  court  granted  leave 
to  file  an  amended  bill  In  the  cause  upon 
the  payment  of  costs,  and  the  defendant  Phlf- 
er appealed. 

It  Is  contended  that  the  amended  bill  of 
complaint  should  not  have  been  filed,  because 
It  makes  a  new  suit  setting  up  matters  that 
occurred  after  the  flUng  of  the  original  bill 
and  after  the  Supreme  Court  had  reversed 
an  order  overruling  a  demurrer  to  the  origi- 
nal bill  of  complaint 

In  the  amended  bill  Lucy  B.  Abbott,  as  ad- 
ministratrix cum  testamento  annexo  of  the 
estate  of  Margaret  B.  L.  Abbott,  deceased, 
is  complainant,  and  the  bill  alleges  that  Mar- 
garet E.  L.  Abbott  and  Margaret  8.  Abbott 
were  one  and  the  same  person;  that  Marga- 
ret E.  L.  Abbott  died,  leaving  a  will,  wherein 


Lucy  B.  Abbott  "was  named  and  Is  the  sole 
heir,  legatee  of  said  Margaret  E.  L.  Abbott"; 
that  the  said  Lucy  B.  Abbott  immediately 
upon  the  death  of  said  Margaret  E.  L.  Ab- 
bott went  into  the  possession  of  all  the  prop- 
erty left  by  her  mother,  the  said  Margaret  E. 
L.  Abbott,  deceased,  and  became  the  owner 
of  the  note  and  mortgage  described  In  this 
bill;  that,  at  the  time  of  the  death  of  the 
said  Margaret  E.  L.  Abbott,  her  estate  "was 
not  indebted,  and  that  said  estate  has  not 
since  and  la  not  now  Indebted";  that  John 
Starke  was  named  executor  of  the  will,  but 
never  qualified  and  Is  now  deceased;  "that 
no  other  person  or  persons  have  managed  or 
controlled  any  of  the  estate  of  said  Margaret 
B.  L.  Abbott,  except  your  oratrlx,  Lucy  B. 
Abbott,  the  sole  heir  and  legatee  named 
therein;  that  recently,  to  wit,  on  the  Ist  day 
of  July,  A.  D.  1914,  the  will  of  the  said 
Margaret  B.  L.  Abbott  was  duly  proven  and 
probated,  and  your  oratrlx,  upon  proper 
application,  was  appointed  administratrix 
cum  testamento  annexo  to  administer  upon 
the  estate  and  effects  of  the  said  Margaret 
E.  L.  Abbott"  An  amendment  of  the  bill 
was  In  order  after  the  former  appeal,  since 
the  court  held  the  demurrer  well  taken. 

It  clearly  appears  that  Lucy  B.  Abbott,  the . 
complainant  In  the  original  bill.  Is  the  sole 
heir  of  the  mortgagee;  that  she  Is  the  bolder 
and  owner  of  the  evidences  of  Indebtedness 
in  question;  that  there  Is  no  Indebtedness 
against  her  mother's  estate;  and  that  she 
has  duly  qualified  to  administer  on  the  es- 
tate that  belongs  entirely  to  her.  She  Is  the 
same  person  who  Instituted  the  original  suit, 
and  the  only  change  in  her  asserted  capacity 
to  sue  Is  that  she  has  qualified  as  the  legal 
representative  of  an  estate  that  Is  wholly  hei* 
own.  Such  amendment  as  this  does  not 
make  a  new  suit;  and  the  form  of  the 
amended  bill  Is  such  that  It  may,  If  necessary 
to  justice  In  the  cause,  be  treated  as  a  sup- 
plemental bill.  An  amendment  stating  that 
a  complainant  sues  technically  in  a  represen- 
tative capacity,  and  not  Individually,  In  the 
same  cause  of  action,  does  not  make  a  new 
suit  or  cause  of  action,  particularly  when  the 
complainant  Is  the  sole  party  in  Interest,  and 
the  suit  Is  brought  for  her  sole  benefit.  .  See, 
Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  228  U.  S. 
570,  33  Sup.  Ct  135,  57  L.  Ed.  355,  Ann.  Cas. 
1914B,  134. 

The  order  Is  affirmed. 

TAYLOR,    C.    J.,    and    SHACKLEFORD, 
COCKBELL,  and  ELLIS,  JJ.,  concur. 
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67  SOUTHBRN  BEFORTEH 


(Fla. 


/M  pia.  246) 

COONET-ECKSTBIN  CO.  ▼.  KING. 
(Supreme  Court  of  Florida.     Feb.   24,  1815.) 

(Syttaivt  If  tkt  Court.) 

1.  Appkai.  and  Erboh  «=>1078  —  Rctiew  — 
Gbounds  or  DEirosRES. 

In  passing  npon  an  assitcnment  based  niKUi 
the  oTerruUng  of  a  demurrer  to  a  dedaration, 
or  other  pleading,  an  appellate  ooart  will  con- 
sider only  such  groiindg  of  the  demurrer  as  are 
argued,  treating  the  other  grounds  as  having 
been  abandoned. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4256-1261;  Dec.  Dig.  «s> 
1078.] 

2.  Whabvks   ®=s>21— Defkctivk   Condition— 
Personal  Injubie8— Liabilitt— Puiadino. 

A  declaration  in  an  action  at  lav,  wherein 
it  Is  sought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  rea- 
son of  the  defective  condition  of  a  wharf,  is  not 
subject  to  demurrer  on  the  ground  that  it  fails 
to  allege  that  the  defendant  was  the  owner 
or  occupant  of  the  wharf  at  the  time  the  al- 
leged injuiT  was  sustained  by  the  plaintiff  bT 
reason  of  the  defective  condition  of  such  whart 
when  it  is  positively  alleged  therein  that  the 
defendant  "^d  exclusive  control  and  manage- 
ment" of  the  wharf  at  such  time.  If  the  de- 
fendant had  the  exclusive  control  and  manage- 
ment of  the  wharf,  that  is  sufficient  to  make  it 
liable  for  injuries  occasioned  by  reason  of  its  de- 
fective condition. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent  Dig.  {{  44-49;  Dec  Dig.  e=>21.] 

3.  Landlord  and  Tenant  «=3l67  —  Dkixo- 
TIVE  Pbemibes— Liability  of  Tenant. 

The  common-law  rule  of  liability  of  lessees 
who  have  control  or  occupancy  of  premises,  for 
injuries  caused  by  the  defecdve  or  dangerous 
condition  of  the  premises,  where  such  defective 
or  dangerous  condition  reasonably  should  have 
been  known  to  and  remedied  by  the  occupying 
tenant  is  in  force  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {{  668-674,  676-679;  Dec. 
Dig.  «=9l67.} 

4.  Appeai,  and  Ebrob  «s>119S— Law  ovthb 
Case— Prior  Appeal. 

All  the  points  adjudicated  by  an  appellate 
court  upon  a  writ  of  error  or  an  appeal  become 
the  law  of  the  case,  and  are  no  longer  open  for 
discussion  or  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4661-4666;  Dec  Dig.  «=> 

6.  Pleading  «s»367— Declabation— Dittt  to 

Reqitsst  Amendment. 

In  an  action  at  law,  wherein  it  is  sought  to 
recover  damages  for  personal  injuries  alleged  to 
have  been  sustained  by  reason  of  the  defective 
condition  of  a  wharf,  if  the  defendant  conceives 
that  the  description  of  such  wharf  is  insufficient 
to  enable  it  to  plead  with  certainty  to  the  dec- 
laration, it  should  apply  to  the  court  to  hare 
the  declaration  amended  in  such  particular. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  {{  64,  1173-1193;  Dec  Dig.  «s» 
367.1 

6.  Pleading  «=»187,  362,  367— Objections- 
Motion  TO  Strike  —  Compulsobt  Amend- 
ment—Demurrer. 

There  is  a  clear  distinction  in  the  functions 
performed  by  a  motion  to  strike  out  or  for  the 
compulsory  reformation  of  a  pleading  and  a 
demurrer  thereto,  and  this  distinction  should  be 
observed.    They  cannot  be  used  interchangeably 


and  indiscriminately  employed,  aa  they  are  gov- 
erned by  essentially  different  rules  of  procedure. 
[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  U  64,  400.  1078-1091,  1126.  1173- 
1193;  Dec.  Dig.  «=>187,  352,  367.] 

7.  Nbqliobnok  ^sll3— Contribtttobt  Neo- 

UOBNCB— DBOLABATION  . 

Contributory  negligence  is  an  affirmative 
defenete  and  need  not  be  negatived  in  the  decla- 
ration. 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {g  18ft-193;   Dec  Dig.  «=>113.1 

8.  Appeai.  and  Error  «=3737— AasiaRMKHTS 

OF   EBBOB— StJBTAININO  DeMTJRREB  TO  PLCAB. 

Where  a  single  assignment  of  error  attacks 
the  ruling  of  the  trial  court  in  sustaining  a  de- 
murrer to  four  separate  pleas,  an  appellate 
court,  in  passing  thereon,  need  go  no  further 
than  to  ascertain  that  the  demurrer  was  prop- 
erly sustained  to  any  one  of  such  pleas,  aa  the 
assignment  being  single,  must  fail,  unless  all  of 
the  pleas  are  good. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3030-3032;  Dec  Dig.  «=> 
737.] 

9.  Landlord  and  Tenant  ^=3167.—  Defec- 
tive Premises— FAiLinu  to  Bepaib— Lia- 
bilitt OF  Tenant. 

At  common  law  the  tenant  and  occupier  of 
premises  is  bound,  as  between  himself  and  the 
public,  to  keep  the  premises  in  such  condition, 
that  they  will  be  reasonably  safe  for  persons 
who  go  lawfully  upon  the  premises,  by  express 
or  implied  invitation;  and  such  tenant  or  oc- 
cupier is  prima  fade  liable  for  damages  caused 
by  defects  in  or  dangers  on  the  premises  that 
reasonably  could  have  been  avoided  by  appro- 
priate care  taken  by  the  tenant  or  occupier. 
This  Is  the  law,  even  though  the  lessor  covenant- 
ed to  keep  the  premises  in  repair. 

[Ed.  Note.— For  other  casev  see  Landlord 
and  Tenant  Cent  Dig.  H  66§-«74.  67&-67»: 
Dec  Dig.  «s>167.] 

10.  Mabteb  and  Servant  «=3203— Assump- 
tion OF  Risk— Application  of  Doctrine. 

As  a  general  rule,  the  doctrine  of  assump- 
tion of  risk  pertains  to  controversieB  betwoen 
masters  and  servants,  though  circnmstancea  may 
arise  between  parties  other  than  masters  and 
servants  when  the  doctrine  may  apply. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  638-648;  Dec  Dig.  «=> 
203.} 

11.  Master  and  Servant  «s>203— Pebsohal 

iNJtTBIES— ASSTTMPTION   OF  RiSK. 

As  a  general  rule,  assumption  of  risk  rests 
npon  contract  and  Is  only  available  as  a  de- 
fense by  reason  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  638-643;  Dec  Dig.  «=> 
203.] 

Elrror  to  Circuit  Court,  Dnval  Connty;  D. 
A.  Simmons,  Judge. 

Action  by  Ed  King  against  the  Cooney- 
£.'cksteln  Company,  a  corporation.  Judgment 
for  plaintllT,  and  defendant  brings  error.  Af- 
firmed. 

J.  B.  ft  Julian  Hartrldge.  at  Jacksonville, 
for  plaintiff  In  error.  J.  M.  Carson,  of  Jack- 
sonville, for  defendant  In  error. 

SHACKLEFORD,  J.  This  case  has  been 
here  once  before.  For  the  former  opinion, 
see  66"  Fla.  246,  63  South.  659.  As  we  stated 
therein: 

"In  an  action  to  recover  compensatory  dam- 
ages for  personal  injuries  alleged  to  have  been 
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caused  by  the  negUeence  of  the  defendant  cor- 
I>oration,  the  coart  directed  a  verdict  for  the 
defendant;  and,  to  a  judgment  rendered  on  the 
verdict,  the  plaintiff  took  writ  of  error." 

This  judgment  we  reversed,  for  the  rea- 
sons stated  in  the  opinion.  Upon  the  going 
down  of  the  mandate,  the  case  came  on  again 
for  trial  upon  the  same  pleadings  and  the 
Issues  thereby  made.  By  stlpnlation  of  coun- 
sel for  the  respective  parties,  the  case  was 
Bubmltted  to  the  circuit  judge  for  trial  and 
determination  without  a  Jury.  Such  stipu- 
lation further  provided  that  the  testimony, 
as  contained  In  the  transcript  uiK>n  the  for- 
mer writ  of  error,  should  be  used,  and,  as  a 
matter  of  fact,  no  other  testimony  was  ad- 
duced by  either  party,  except  as  to  the 
measure  of  damages.  The  trial  court  found, 
as  a  matter  of  law,  that  the  plaintiff  was  en- 
titled to  recover,  and  assessed  his  damages 
at  the  sum  of  $2,000,  for  which  amount  judg- 
ment was  rendered,  which  judgment  the  de- 
fendant has  brought  here  for  review. 

[1-4]  The  first  assignment  is  based  nimn 
the  overruling  of  the  demurrer  interposed  to 
the  declaration.  The  demurrer  contains  eight 
KTounds  or  "substantial  matters  of  law  in- 
tended to  be  argued,"  but  we  shall  discuss 
only  such  of  the  grounds  as  are  insisted  up- 
on here,  treating  the  other  grounds  as  having 
been  abandoned.  Jacksonville  Electric  Co.  v. 
Schmetzer,  63  Fla.  370,  43  South.  85.  It  is 
contended  that  the  declaration  is  defective 
because  it  falls  to  allege  that  the  defendant 
was  the  owner  or  occupant  of  the  wharf  at 
the  time  the  alleged  Injury  was  sustained  by 
the  plalntiLft  by  reason  of  the  defective  con- 
dition of  such  wharf.  We  are  of  the  opinion 
that  the  contention  is  without  merit,  since 
the  declaration  positively  alleges  that  the  de- 
fendant "had  exclusive  control  and  manage- 
ment" of  the  wharf,  which  was  in  bad  repair 
and  had  been  for  a  long  space  of  time  prior 
to  the  injury;  that  the  defendant  knew,  or 
should  have  known,  of  such  defective  condi- 
tion, and  negligentiy  and  carelessly  failed 
to  repair  the  same;  and  that  the  plaintUI 
was  lawfully  upon  such  wharf  at  the  time 
the  Injury  occurred  by  the  permission  and 
invitation  of  the  defendant.  Ownership  of 
the  wharf  by  the  defendant  was  not  neces- 
sary in  order  to  render  the  defendant  liable 
for  the  injury.  This  point  was  decided  ad- 
versely to  the  defendant  in  the  former  opin- 
ion, which  has  become  the  law  of  this  case. 
See  Paul  v.  Ck>mmerclal  Bank,  C8  South.  68 
(decided  here  at  the  present  term).  If  Che 
defendant  had  the  exclusive  control  and  man- 
agement of  the  wharf,  that  is  sufficient  to 
make  it  liable  for  injuries  occasioned  by  its 
defective  condition.  It  Is  sufficient  to  refer 
to  the  reasoning  and  the  authorities  cited  in 
our  former  opinion.    As  we  held  therein: 

"The  common-law  rule  of  liability  of  lessees 
who  have  control  or  occupancy  of  premises,  for 
injuries  caused  by  the  defective  or  danfcerous 
condition  of  the  premises,  where  such  defective 
or  dangerous  condition  reasonably  should  have 


been  known  to  and  remedied  by  the  occupying 
tenant,  is  in  force  in  this  state." 

[5, 1]  It  is  further  contended  that  the  dec- 
laration is  defective  in  that  the  wharf  upon 
which  the  accident  is  alleged  to  have  oc- 
curred is  not  particularly  or  suffidenUy  de- 
scribed, so  as  to  put  the  defendant  "upon 
sufficient  notice  to  make  it  possible  for  It 
to  plead  with  certainty."  Even  so,  this 
would  not  constitute  a  ground  for  a  demur- 
rer. Different  functions  are  performed  by  a 
demurrer,  a  motion  to  strike  out,  and  a  mo- 
tion for  the  compulsory  amendment  of  a- 
pleading,  as  we  held  in  Sonthem  Home  In- 
surance Co.  V.  Putnal,  57  Fla.  199,  49  South. 
922.  If  the  defendant  conceived  that  the  de- 
scription of  the  wharf  was  insufficient  to  en- 
able it  to  plead  with  certainty  to  the  dec- 
laration, it  should  have  applied  to  the  court 
to  have  the  declaration  dmended  In  such 
particular.  City  of  Orlando  v.  Heard,  29  Fla. 
681,  11  South.  182. 

[7]  It  is  still  further  contended  that  the 
allegations  of  the  declaration  are  so  framed 
that  the  plaintiff  was  shown  to  bare  been 
guilty  of  contributory  negligence.  This  con- 
tention has  not  been  sustained.  As  we  have 
several  times  held,  contributory  negligence 
need  not  be  negatived  In  the  declaration. 
City  of  Orlando  v.  Heard,  supra;  Morrla 
V.  Florida  Cent  &  P.  R.  R.  Co.,  43  Fla.  10, 
29  South.  541;  Halnlln  v.  Budge,  66  Fla. 
342,  47  South.  825.  See,  also,  note  and  au- 
thorities dted  therein  on  page  1201  et  seq. 
of  33  L.  R.  A.  (N.  S.)  This  disposes  of  all 
the  grounds  of  the  demurrer  which  are  urged 
before  us ;  consequentiy  this  first  assignment 
must  be  held  to  have  failed. 

[I,  9]  The  second  assignment  is  based  upon 
the  sustaining  of  the  demurrer  interposed  to 
the  second,  third,  fourth,  and  fifth  pleas.  In 
Daniel  &  Flnley  v.  Siegel-Cooper  Co.,  64  Fla. 
265,  44  South.  949,  we  held  as  follows: 

"Where  a  single  assignment  of  error  attacks 
the  ruling  of  the  circuit  judge  striking  four  sep- 
arate pleas,  and  this  court  finds  that  the  cir- 
cuit judge  acted  properly  in  striking  one  of 
those  pleas,  it  will  not  go  farther  in  consider- 
ing the  single  assignment  of.  error." 

See,  also,  the  discussion  In  WUllamg  v. 
State,  58  Fla.  138,  60  South.  749,  as  to  the 
necessity  for  particularity  ta  the  assignments 
of  error. 

It  logically  follows  from  our  holding  In 
Daniel  &  Flnley  v.  Slegel-Cooper  Co.,  supra, 
that,  if  we  should  find  that  the  circuit  judge 
acted  properly  in  sustaining  the  demurrer 
to  any  one  of  the  pleas  In  question,  we  need 
not  go  further  in  considering  this  assignment, 
as  the  assignment  being  single,  unless  all  of 
such  pleas  are  good,  it  must  fall.  See,  also. 
Western  Ry.  of  Alabama  v.  Arnett,  137  Ala. 
414,  34  South.  997,  and  Alabama  Great  South- 
em  R.  R.  Co.  V.  Clarke,  145  Ala.  459,  39 
South.  816.  The  discussion  in  the  opinion 
rendered  by  Mr.  Justice  McClellan  on  re- 
hearing in  Cahaba  Coal  Co.  v.  Elliott,  183 
Ala.  298,  62  South.  808,  will  also  prove  of 
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aerrlce.    The  fonrtb  plea  in  question  1b  as 
foUows: 

"And  for  a  fourth  plea  to  the  declaration  the 
defendant  saya  that  E.  O.  Painter  Fertilizer 
Company,  a  corporation,  is  the  lessor  and  owner 
of  said  wharf  in  the  declaration  mentioned,  and 
that  said  defendant  leasee  thereof,  as  a  licensee 
to  use  said  wharf  in  common  with  others,  and 
that  the  said  lessor  and  owner  of  said  wharf  is 
and  was,  at  the  time  of  the  sastaininK  of  the 
injuries  alleged  in  the  declaration,  responsible 
for  the  care  and  repair  of  said  wharf,  and  not 
this  defendant" 

Ab  we  expressly  held  in  tbe  former  otrfnion, 
and  as  we  have  also  stated  above,  the  fact 
that  the  defendant  was  not  the  owner  of  the 
wharf  does  not  affect  its  liability.  There 
Is  no  occasion  to  say  more.  This  assignment 
has  not  been  sustained. 

The  third  assignment  Is  as  follows: 

"The  court  erred  in  sustaining  the  plaintifTs 
demurrer  to  the  first  and  second  additional 
pleas  filed  by  leave  of  the  court  October  6, 
IMC 

[10,11]  Such  first  and  second  additional 
pleas,  which  were  filed  by  leave  of  the  trial 
court  after  the  former  judgment  had  been 
reversed  by  this  court,  are  as  follows: 

"For  a  first  additinnal  plea  the  defendant  says 
that  the  plaintiff  was  employed  by  the  Atlantic 
Coast  Forwarding  Company  to  load  certain  lum- 
ber located  on  a  dock  leased  by  defendant,  into 
a  vessel  moored  at  said  doclc,  in  the  capacity  of 
foreman  of  a  stevedore's  gang  and  as  a  steve- 
dore, and  was  in  charge  and  control  of  the  men 
doing  tbe  work,  and  had  been  engaged  in  the 
work  of  loading  said  lumber  from  said  dock  into 
said  vessel  for  a  long  period  immediately  before 
the  happening  of  the  accident  complsdned  oi^ 
and  that  there  was  during  this  period  the  same 
opportunity  offered  and  open  to  the  plaintiff  to 
ascertain  the  dangerous  condition  of  tiie  dock  as 
was  open  to  the  defendant. 

"And  for  a  second  additional  plea  the  defend- 
ant says  that  the  plaintiff  was  engaged  under 
employment  of  the  Atlantic  Coast  Forwarding 
Company  in  work  upon  a  dock  leased  by  defend- 
ant, for  a  long  period  of  time  immediately  be- 
fore the  happening  of  the  accident  complained 
of,  and  was  well  acquainted  with  the  character 
and  nature  of  the  work  in  which  he  was  engag- 
ed and  the  danger  and  risk  incident  thereto,  and 
that  said  danger  and  risk  were  as  patent  and 
obvious  to  the  plaintiff  as  they  were  to  the  de- 
fendant." 

The  defendant  has  placed  an  erroneous 
construction  upon  our  former  opinion,  espe- 
cially upon  the  following  paragraph: 

"The  plaintiff  did  not  assume  the  risks  inci- 
dent to  the  negligence  of  the  lessee  in  not  hav- 
ing the  dock  in  safe  condition,  when  the  daneer 
was  not  obvious  and  was  unknown  to  the  plain- 
tiff. Assumption  of  risk  and  contributory  negli- 
gence, when  available,  are  affirmative  defenses; 
and  neither  appears  in  the  evidence." 

It  will  be  observed,  not  only  did  we  not 
hold  that  assumption  of  risk  and  contribu- 
tory negligence  were  available  as  defenses  in 
the  instant  action,  but  tliat  "neither  appears 


in  the  evidence."  We  would  again  call  at- 
tention to  the  f&ct  that,  by  agreement  of 
counsel,  the  same  evidence  was  used  at  this 
second  trial.  For  a  discussion  concerning  the 
doctrine  of  assumption  of  risk  and  when  the 
same  is  available  as  a  defense,  see  Sonthem 
Turpentine  Co.  v.  Douglasd,  61  Fla.  424,  54 
South.  385.  We  would  also  refer  to  Tinkle 
V.  St  Louis  &  San  Francisco  R.  R.  Co.,  212 
Mo.  445>,  110  S.  W.  1086,  from  which  we 
copy  the  following  excerpt: 

"As  a  general  rule,  the  doctrine  of  assump- 
tion of  risk  pertains  to  controversies  between 
masters  and  servants,  though  circumstances  may 
arise  between  parties  other  than  masters  and 
servants  when  the  doctrine  may  apply;  but 
such  defense  is  never  available,  unless  it  rests 
upon  contract,  'or,  if  not  exclusively  on  con- 
tract then  on  an  act  done  so  spontaneoudy  by 
the  party  against  whom  the  defense  is  invoked 
that  be  was  a  volunteer,  and  any  bad  result  of 
the  act  must  be  attributed  to  an  exercise  of 
his  free  volition,  instead  of  to  the  conduct  of 
his  adversary.  •  •  •  The  word  "assumption" 
imports  a  contract  or  some  kindred  act  of  an 
unconstrained  will.  Whenever  a  man  does  any- 
tliing  dangerous,  be  encounters  the  risk,  but  it 
by  no  means  follows  that,  legally  speaking,  he 
assumes  the  risk.'  Fillinghom  v.  Railroad.  102 
Mo.  App.  loc  cit.  580  [77  S.  W.  314].  There  is 
nothing  disclosed  by  the  record  in  this  case 
which  removes  it  from  the  operation  of  the  een- 
eral  rule,  or  which  would  justify  the  conclusion 
that  the  plaintiff  assumed  the  risk.  Moreover, 
the  doctrme  does  not  apply  when  the  injury  is 
occasioned  by  the  negligence  of  the  defendant" 

The  demurrer  to  these  pleas  was  proper- 
ly sustained. 

The  fourth  assignment  Is  based  upon  the 
denial  of  the  defendant's  motion  for  a  find- 
ing in  its  favor.  No  error  is  made  to  appear 
here.  Upon  tbe  same  evidence  we  held.  In 
our  former  opinion,  that  the  trial  court  w- 
red  In  directing  a  verdict  for  the  defendant 
There  is  also  a  clear  intimation  therein  that 
upon  that  evidence  the  verdict  might  well 
have  been  for  the  plaintiff. 

Tbe  fifth  assignment  is  based  upon  the 
overruling  of  the  motion  for  a  new  trial. 
The  sixth  assignment  is  that  "the  court  erred 
in  finding,  as  a  matter  of  law,  that  the  plain- 
tiff was  entitled  to  recover  In  this  cas^" 
while  the  seventh  and  eighth  assignments 
question  the  correctness  of  the  finding  upon 
the  facts  and  in  rendering  Judgment  in  favor 
of  the  plaintiff.  We  see  no  occasion  for  a 
discussion  of  these  assignments,  but  would 
again  refer  to  our  former  opinion.  No  con- 
tention Is  made  that  the  testimony  did  not 
support  the  amount  of  damages  to  which  the 
court  found  that  the  plaintiff  was  entitled. 

The  judgment  must  be  affirmed. 

TATLOR,  C.  J.,  and  OOCKSmjL,  WHI3> 
FIELD,  and  ELLIS,  JJ.,  ooncnr. 
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ROBERTS  LUMBER  CO.  t.  MORGAN  et  al. 
(Supreme  Coart  of  Louhdana.    Mardt  8,  1916.) 

fSyUabiu  hy  the  Court.) 

X.  BouNDASOs  €=»39— Rbopenino  Cask— Ob- 
jections TO  Subvetob's  Refobt— Tnat  tob 
Making. 

When,  In  an  action  of  boundair,  a  snrveyor 
appointed  by  the  court  has  filed  hU  procta  yer- 
bal  and  plat  of  survey,  and  the  same  haye  been 
introduced  in  evidence,  and  the  Burveyor  faaa 
appeared  as  a  witness,  and  has  been  examined 
and  cross-examined,  and  the  appellant,  who  was 
present  when  the  survey  was  made,  baa  taken 
the  stand  and  given  hia  testimony,  and  the 
case  has  been  continued  for  argument,  all  with- 
out objection,  the  objection  that  the  report  of 
the  surveyor  had  not  snfficiently  detailed  the 
work  done  by  him,  made  for  the  first  time  when 
the  case  is  again  called,  came  too  late,  and  the 
trial  court,  in  refusing  to  reopen  the  case,  did 
not  abuse  the  discretion  vested  in  it. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  f  196;  Dec.  Dig.  <S=>39.] 

2.  Boundaries  $=»44  —  JuDausnT  Fixinq 

BOUNDABT— AfFIBHANCE. 

Where  the  proems  verbal  and  plat  of  the 
surveyor  appointed  by  the  trial  court  in  an 
action  of  boundary  are  sufficiently  definite  to 
enable  the  trial  court  so  to  do,  and  it  renders 
judgment  fixing  the  boundary,  and  no  error 
therein  is  shown,  the  Judgment  will  be  affirmed. 
[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  209-211 ;    Dec.  Dig.  <3=944.] 

Appeal  from  Twelfth  Judicial  District 
Court,  Pariah  of  Vernon;  J.  Q.  Palmer, 
Jndga 

Petitory  action  by  the  Roberts  Lumber 
Company  against  J.  W.  Morgan  and  others. 
From  Judgment  for  plalntlflT,  defendants  ap- 
peal.   Afflnued. 

S.  L  Foster,  of  Shreveport,  for  appellants. 
W.  W.  Thompson,  of  Shreveport,  for  ap- 
pellee. 

Statement  of  the  Case. 

MONROE,  C.  J.  This  was  begun  as  a  peti- 
tory action  for  the  recovery  of  the  W.  %  of 
S.  W.  %  of  section  22,  township  1  S.,  range 
9  W.,  Louisiana  meridian;  but,  defendants 
having  disclaimed  title  to  the  property  so 
described,  and  set  up  title  to,  and  possession 
of,  the  adjoining  B.  %  of  S.  E.  ^,  of  sec- 
tion 21,  In  the  same  township  and  range,  the 
case  resolved  itself,  without  objection  from 
either  litigant,  into  an  action  of  boundary, 
and  thereupon,  on  June  20th,  plaintiff  moved 
that  a  surveyor  be  appointed  to  make  a  sur- 
vey and  establish  the  boundary,  and  the 
court  appointed  "W.  A.  Wlntle,  a  legally  au- 
thorized surveyor,"  who,  on  ttie  same  day, 
Issued  a  notice;  service  of  which  was  at  once 
accepted  by  defendants'  counsel,  that  he 
would  begin  the  survey  on  June  27th  at  10 
o'clock  a.  m.,  which  he  did,  in  the  presence 
of  J.  W.  Morgan,  one  of  the  defendants,  who 
remained  with  him  until  the  survey  was  com- 
pleted, on  June  28tb ;  after  which,  on  June 
80th,  the  case  being  called  for  trial,  and  both 
Itarttes  being  present  and   ready  for  trial. 


the  surveyor's  procCs  verbal  and  plat  of  sup 
vey  were  offered  and  introduced  in  evidence 
without  objection.  The  surveyor  was  called 
to  the  stand  as  a  witness  and  examined  by 
plalntiflrs  counsel  concerning  the  same,  cross- 
examined  by  defendants'  counsel,  re-ezamtn- 
ed  in  chief,  and  recross-examined;  the  whole 
occupying  13  typewritten  pages  of  the  tran- 
script J.  B.  Stem,  another  surveyor,  was 
then  called  to  the  stand  and  examined  and 
cross-examined  concerning  a  survey  that  he 
had  previously  made  of  the  line  in  dispute, 
and  also  as  an  expert,  and  in  7  typewritten 
pages  corroborated  tiie  testimony,  procte 
verbal,  and  plat  of  Mr.  Wlntie.  J.  W.  Mor- 
gan, one  of  the  defendants,  then  took  the 
stand  in  his  own  behalf,  and,  an  admission 
having  been  made  that  he  "owns  the  land 
lying  Immediately  west  of  the  section  line 
here  in  dispute  and  adjoining  the  land  claim- 
ed by  plaintiff,"  gave  some  4  pages  of  testi- 
mony, and  was  followed  by  Mr.  Wlntie,  in  re- 
buttal, which  closed  the  evidence;  and,  the 
case  having  been  (quoting  from  the  minutes) 
"continued  to  the  afternoon  session  for  argu- 
ment, the  court  then  took  a  recess  until  3:30 
p.  m.  At  8:30  p.  m.  court  met,  and  the  fol- 
lowing proceedings  were  resumed:  Counsel 
for  defendant  then  offers  and  files  a  motion 
to  reopen  the  case,  which  motion  was  dis- 
allowed by  the  court  Counsel  for  defendant 
excepts  to  the  ruling  of  the  court  and  re- 
serves a  bill.  The  case  was  then  submitted 
without  argument  For  reasons  orally  as- 
signed by  the  court.  Judgment  for  plaintiff. 
See  decree.  Judgment  read,  signed,  and 
filed.  Counsel  for  the  defendant  moved  for 
an  order  of  appeal,  •  •  •  which  •  •  • 
the  court  granted.    •    •    • »    • 

The  motion  to  reopen  the  case  reads  as  fol- 
lows: 

"Into  court  now  oomes  the  defendant  and 
moves  that  the  court  open  the  matter  for  fur- 
ther evidence,  before  pronouncing  judgment,  for 
the  following  reasons,  to  wit: 

"(1)  Article  833  of  the  Rev.  a  C.  provides 
for  a  full  written  procta  verbal  of  every  act  and 
detail  performed  by  the  surveyor  in  running 
the  disputed  line.  Tills  report  was  not  made 
according  to  the  provisions  of  the  Code. 

"(2)  The  evidence  of  the  surveyor  and  the 
map  filed  by  him  shonld  have  embraced  evei7 
act  and  the  running  of  every  line,  whether  it 
be  a  trial  line,  a  corrective  line,  or  what  not, 
and  what  results  he  obtained  from  the  running 
of  said  various  lines.  Said  evidence  and  the 
map  does  not  embrace  more  than  half,  if  as 
many,  of  the  lines,  offsets,  and  measurements 
actually  run  by  the  surveyor,  and  the  results^ 
discrepancies,  etc,  obtained;  that  the  map 
attached '  hereto  and  made  part  of  the  motion 
shows  the  various  lines,  meanderings,  and  off- 
sets run  by  the  said  surveyor;  that  the  de- 
fendant, the  maker  of  the  map  hereto  attached, 
was  with  the  said  snrveyor  on  both  days  of 
his  labor,  and  made  a  note  of  every  line  and 
the  results  obtained,  and  would  show  that  the 
map  hereto  attached  la  true  and  correct  as  to 
direction  and  distance. 

"(3)  That  the  old  government  survey  was 
plain,  the  posts  were  there,  and  the  section  line 
north  and  south  between  sees.  21  and  22  per- 
fectly plain,  but  the  surveyor  refused  to  follow 
it  saymg  the  degrees  of  hia  compass  would  not 
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follow  it;  that  the  said  snireyor,  after  a  clay's 
work,  abandoned  the  compass  and  took  up  Uie 
ase  of  the  transit,  saying  it  was  more  accur- 
atew 

"(4)  He  [defendant]  did  not  have  the  oppor- 
tunity of  discussing  this  matter,  the  work  of 
tiie  surveyor,  with  nis  counsel  before  this  case 
was  called  for  trial,  and  that  his  counsel  was 
not  furnished  with  this  information  until  after 
the  evidence  bad  been  closed  and  the  reasons 
[recess]  ordered;  that  he  made  an  attempt  to 
cross-examine  the  surveyor,  but  his  connsel  ob- 
jected, and  dismissed  the  witness. 

"Wherefore  he  prays  that  the  case  be  re- 
opened, and  the  evidence  resumed,  going  to  com- 
plete the  proc6s  verbal  of  the  surveyor,  in  or- 
der that  your  honor  might  have  before  you  all 
the  facts,  acts,  and  deeds  of  the  surveyor  lead- 
ing up  to  the  results  which  be  (the  surveyor) 
has  placed  upon  the  map  this  day  filed.  He  at- 
taches hereto,  and  makes  part  hereof,  a  true 
map  or  drawing  showing  ihe  lines  run  by  said 
surveyor." 

Opinion. 

[1,2]  We  find  In  tlie  refnsal  of  the  trial 
court  to  reopen  the  case,  under  the  circum- 
stances disclosed  by  the  record,  no  abuse  of 
the  discretion  with  which  that  tribunal  Is 
vested.  If  the  defendant  was  not  ready  to 
go  to  trial  when  his  case  was  called,  he 
should  have  applied  for  a  continuance.  If  he 
had  any  objections  to  make  to  the  procSs 
verbal  and  plat  of  the  surveyor,  he  should 
have  made  them  when  those  documents  were 
offered  in  evidence.  If,  during  the  two  days 
— June  27th  and  28th — when,  in  his  presence, 
the  surveyor  was  engaged  In  making  the 
survey,  or  thereafter,  up  to  the  moment 
when,  on  Jnne'SOth,  the  snrreyor  completed 
his  testimony,  he  (defendant)  could  find  no 
opportunity  to  discuss  the  matter  with  his 
counsel,  he  might  even  then  have  asked 
for  some  delay  for  such  discussion,  and  the 
request  would,  no  doubt,  have  been  granted. 
But,  as  he  himself  took  the  stand,  and  was 
afforded  ample  opportunity  to  explain  to  the 
court,  and  to  his  counsel  at  the  same  time, 
why  he  differed  in  opinion  vrlth  the  two 
surveyors,  we  are  at  a  loss  to  understand 
what  further  opportunity  he  needed.  Deal- 
ing with  a  somewhat  similar  situation  in 
another  case,  this  court,  through  Eustls,  O. 
J.,  said: 

"In  the  present  case  the  report  or  procSe 
verbal  with  a  map  was  prepared  by  a  surveyor 
on  a  survey  by  him  made  under  an  appointment 
which  was  not  formally  authorized  by  the  court ; 
nor  has  the  proems  verl>al  the  requisite  number 
of  witnesses.  But  the  report  *was  admitted  in 
evidence  without  objection,  and  the  surveyor 
examined  as  a  witness,  and  testimony  was  re- 
ceived pro  and  con  on  the  trial  of  the  cause. 
It  appears  that  the  appellant  was  present  at 
the  survey  and  gave  directions  to  the  surveyor 
in  relation  to  his  work.  He  has  thus  had  the 
full  benefit  of  the  evidence  to  which  be  now  ob- 
jects. We  think  the  objection  came  too  late. 
As  the  survey  and  proc6s  verbal  were  sufficient- 
ly definite  to  enable  the  court  of  the  first  in- 
stance to  fix  the  boundaries,  and  as  no  error 
has  been  shown  in  its  judgment,  the  same  must 
be  affirmed."  Tucker  y.  Lefebre,  6  La.  Ann. 
123. 

And  so  it  may  be  said  here.  The  judg- 
ment appealed  from  is  accordingly  affirmed. 


No.  19963. 
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LOUISIANA   BY.  &  NAV.  CO.  ▼.   BATON 
ROUOB  BBICKYABD. 

(Supreme  Court  of  Louisiana.     Feb.  8,  1915. 
Behearing  Denied  Mardi  22,  1915.) 

fSyUaltu  by  the  Oowrt.) 

BHIITKNT    DoltAIN    «=>124— EXFBOFBIATIOH— 

Valuation. 

In  expropriating  property  in  a  portion  of 
a  city  which  is  not  built  up,  and  through  which 
streets  have  not  been  opened  or  dedicated,  the 
valuation  will  be  based  upon  the  value  of  the 
property  at  the  time  of  taking,  and  not  upon 
a  purdy  speculative  valuation,  based  upon 
the  prospective  value  of  town  lots  for  resi- 
dential purposes.  If  the  property  expropri- 
ated was  in  a  residential  section,  or  in  close 
proximity  to  one,  a  different  rule  would  be  ap- 
plied, althongh  the  property  itself  was  not 
actually  improved. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  i§  832-344;  Dec  Dig.  «=> 
124.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Rouge; 
H.  F.  Brunot,  Judge. 

Action  by  the  Louisiana  Railway  &  Naviga- 
tion Company  against  the  Baton  Rouge  Brick- 
yard. From  judgment  for  plaintiff,  plaintifl 
appeals.    Modified  and  affirmed. 

Wise,  Randolph,  Rendall  &  Freyer,  of 
Shreveport,  and  Laycock  &  Beale,  of  Baton 
Rouge,  for  appellant  Taylor  &  Porter,  of 
Baton  Rouge,  for  appellee. 

On  Motion  to  Dismiss. 

SOMMERVILLE,  J.  PlaintUf  appeals 
from  a  judgment  In  Its  favor,  and  complains 
of  the  appraisal  fixed  by  the  jury  on  certain 
land  sought  to  be  expropriated  by  It  in  thjs 
proceeding. 

Defendant  moves  to  dismiss  the  appeal,  as 
It  was  not  made  returnable  to,  and  was  not 
filed  in,  this  court  within  15  days,  as  is  di- 
rected shall  be  done  in  section  1490,  R.  S. 

The  trial  Judge  erroneously  made  the  ap- 
peal returnable  under  Act  106  of  1908,  p.  163, 
which  is  the  general  statute  with  reference 
to  appeals  to  the  Supreme  Court.  That  act 
does  not  repeal  Eq^edal  statutes,  or  statutes 
fixing  return  days  with  reference  to  special 
matters.  Kerlln  v.  Bryceland,  134  La.  463, 
64  South.  289.  But  appellant  does  not  ap- 
pear to  have  been  responsible  tor  the  errtn:, 
and  the  appeal  will  not  therefore  be  dis- 
missed. 

In  the  case  of  Ross  v.  NafI,  130  La.  690, 
58  South.  348,  this  court  say:- 

"The  facts  tliat  the  appellant  made  his  ap- 
plication, and  that  the  court  made  the  order 
for  the  appeal,  under  a  misapprehension  of  tiie 
law  governing  the  matter,  cannot  operate  to 
deprive  the  appellant  of  a  right  conferred  on 
him  by  the  Constitution  and  regulated  by  other 
statutes  than  that  contemplated  by  him  and  the 
court"  Chaffe  v.  Heyner,  31  La.  Ann.  594; 
Klder  r.  City  of  New  Orleans,  31  La.  Ana. 
600;    State  v.  Dellwood,  33  La.  Ann.   1229; 


«3>ror  other  oama  ■••  nm*  toplo  and  KST-MUHBBB  In  all  Kw-Numbend  Digesta  and  Indues 


Digitized  by 


Google 


La.) 


LOUISIANA  BY.  A  KAV.  CO.  ▼.  BATON  BOUQB  BBICKYABD 


923 


State  ▼.   Ballze,   38  La.  Ann.  542;    State  v. 
Pbelps,  132  La.  399,  61  South.  415. 

Motion  to  dismiss  appeal  Is  denied. 

Tbls  proceeding,  brought  by  the  Louisiana 
Railway  &  Navigation  Company  against  the 
Baton  Rouge  Brickyard,  is  for  the  purpose  of 
acquiring  a  strip  of  ground  twenty-flre  feet 
wide  through  the  property  of  defendant,  to  be 
used  by  It  as  a  part  of  its  branch  or  belt  line 
of  railroad  through  and  around  the  dty  of 
Baton  Rouge.  The  property  sought  to  be 
expropriated  runs  across  the  northeastern 
portion  of  defendant's  property  situated  in 
the  city  of  Baton  Rouge,  and  comprises 
*^/io«  of  an  acre  in  snperfldal  area. 

Defendant  acquiesces  in  the  demand  for  ex- 
propriation, but  claims  from  the  plaintiff, 
for  the  value  of  the  property  taken  and  for 
damages,  $13,30Q.  Defendant  alleges  that  the 
chief  value  of  the  property  sought  to  be  ex- 
propriated is  for  residence  imrposes ;  that  the 
twenty-flve  foot  strip  of  land  herein  sought  to 
be  taken  from  the  defendant  cuts  or  crosses 
the  equivalent  of  eight  city  lots ;  that  in  the 
construction  of  the  proposed  branch  line  of 
railroad  plaintiff  proposes  to  and  will  make 
«  4-foot  cut  across  defendant's  said  lots; 
that  said  lots  are  well  and  truly  worth  the 
sura  and  price  of  $1,200  each,  or  $9,600,  for 
which  damage  petitioner  is  responsible;  that 
in  order  to  be  reasonably  safe  from  fire  and 
to  secure  n  reasonable  rate  on  fire  Insurance, 
defendant's  brick  sheds  will  have  to  be  cut  ofT 
to  a  point  twenty-five  feet  from  the  south  line 
of  plaJntifTs  proposed  branch  road,  and  they 
will'  have  to  be  covered  with  fireproof  roof- 
ing, all  at  a  cost  of  $2,000;  that  the  build- 
ing of  said  proposed  branch  road,  and  the 
making  of  said  4-foot  cut,  will  inclose,  cut 
off,  and  shut  in  a  triangular  piece  of  land 
belonging  to  defendant,  and  comprising  three 
full  city  lots,  two  of  which  are  worth  $1,200 
«ach,  and  one  of  which  Is  worth  $1,000; 
and  that  it  will  be  damaged  to  the  extent  of 
^,700. 

There  was  Judgment  In  favor  of  plaintiff 
-condemning  the  property,  and  condemning 
plaintiff  to  pay  $6,000  for  the  pr<H)erty  ex- 
propriated. 

Plaintiff  company  obtained  from  the  city 
-council  of  Baton  Rouge  a  franchise  for  a 
belt  line  in  that  oity;  and,  in  furtherance 
of  the  exercise  of  that  franchise,  it  seeks  to 
•expropriate  'i/ioo  of  an  acre  of  land  be- 
longing to  defendant,  upon  which  to  lay  its 
tracks.  It  is  proposed  to  extend  these  tracks 
through  defendant's  property,  which  would 
virtually  destroy  three  squares,  if  the  plot 
of  ground  was  divided  into  squares.  The 
tracks  would  cut  off  small  triangular  corners 
of  four  other  supposed  squares,  which  dam- 
age would  be  more  than  compensated  by  the 
triangular  pieces  remaining  of  the  three 
squares  first  mentioned.  The  triangular 
piece  of  land  which  defendant  says  equals 
three  city  lota,  and  for  which  it  claims  $1,700, 
is  small,  and  It  is  located  on  a  drainage  ca- 


naL  It  hardily  contains  one  lot;  and  it  Is 
of  very  little  value  If  segregated  from  the 
other  portions  of  ground  belonging  to  de- 
fendant 

The  court  Is  uniformly  guided  by  the  find- 
ing of  the  Jury  of  freeholders  of  the  vicinage 
where  the  property  is  located  which  is  to  be 
expropriated  in  fixing  the  value  of  expro- 
priated property  and  the  damages  resulting 
to  the  property  holder  from  the  Improvement 
But,  when  the  verdict  is  manifestly  exces- 
sive, as  it  Is  in  this  case,  it  becomes  neces- 
sary to  amend  it.  The  jury  has  here  con- 
demned plaintiff  to  i>ay  about  $6,000  for  less 
than  one-third  of  an  acre  located  in  the 
southwestern  limits  of  the  city  of  Baton 
Rouge,  according  to  a  dty  survey  made  In 
1910.  This  is  at  the  rate  of  $18,000  an  acre, 
which  is  an  Impossible  price. 

The  evidence  shows  that  the  property  la 
high,  and  if  streets  were  cut  through  it.  It 
would  be  suitable  for  small  and  unpreten- 
tious dwellings,  but  that  it  is  now  used  f6r  a 
mercantile  purpose,  a  brickyard,  and  that  it 
lies  between  a  drainage  canal  and  the  tracks 
of  the  Yazoo  4  Mississippi  Valley  Railroad. 
Streets  of  the  dty  have  not  been  extended 
through  the  property,  or  even  dedicated; 
and  it  may  be  long  before  the  property  so 
shut  in  may  be  used  for  any  other  purpose 
than  the  one  it  is  now  used  for. 

In  the  case  of  Y.  &  M.  V.  R.  R.  Co.  v. 
Longvlew  Sugar  Co,  135  La.  542,  65  South. 
638,  we  quote  from  2  Dillon  on  Munldpal 
Corporations,  p.  617,  as  follows: 

"In  an  expropriation  suit  for  railroad  pur- 
poses, the  market  value  of  property  taken, 
viewed  both  with  reference  to  its  use  at  the 
time  and  with  reference  to  the  usa^e  to  whidi 
it  is  plainly  adaptable,  will  be  considered  in 
fixing  the  value  of  the  land." 

And  in  the  case  of  T.  &  M.  V.  R.  R.  Co.  ▼. 
Teissier,  134  la.  958,  64  South.  866,  we 
quote  from  United  States  v.  Chandler-Dun- 
bar,  229  U.  S.  63,  33  Sup.  Ct  667,  67  L.  Ed. 
1063,  aa  follows: 

"A  'strategic  value'  might  be  realized  by  a 

grice  fixed  by  the  necessities  of  one  person 
uying  from  another,  free  to  sell  or  refuse  aa 
the  price  suited.  But  in  a  condemnation  pro- 
ceeding the  value  of  the  property  to  the  gov- 
ernment for  its  particular  use  is  not  a  crite- 
rion. 'The  owner  must  be  compensated  for  what 
has  been  taken  from  him,  but  this  is  done  when 
he  is  paid  its  fair  market  value  for  all  available 
uses  and  purposes." 

To  the  same  effect  are  decisions  In  Or- 
leans &  Jackson  By.  Co.  v.  Jefferson  &  L. 
P.  Ry.  Co.,  51  La.  Ann.  1605,  26  South.  278; 
Opelousas,  O.  &  N.  B.  R.  Co.  v.  Bradford, 
118  La.  506,  43  South.  79.  See,  also,  Lewis  on 
Ehninent  Domain,  paragraphs  478  and  479. 

The  testimony  as  to  the  value  of  lota  in 
the  section  of  the  dty  where  defendant's 
property  Is  located  is  as  contradictory  as  la 
usual  in  such  cases. 

And  this  testimony  is  of  little  assistance  to 
the  court  for  the  reason  that  the  proposition 
submitted  in  the  cause  is  the  value  of  a  strip 
of  ground  running  through  fourteen  acreS"DI 
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land  belonging  to  defendant,  wUch  is  not  sub- 
diylded  Into  lots  or  squares,  and  where  tbere 
are  no  streets  laid  out  or  dedicated.  The 
paper  sketch  submitted  by  defendant  will 
doubtless  not  be  followed  If  it  should  dedi- 
cate streets  through  its  grounds,  in  view  of 
the  railroad  tracks  which  will  haye  been  lo- 
cated by  plaintiff  at  that  time.  And  should 
defendant  abandon  its  brick-making  business 
and  offer  city  lots  for  sale,  It  will  not  offer 
them  according  to  its  present  paper  sketch. 
It  lias  been  held  by  Chis  court  that: 

*^be  criterion  of  value  is  the  market  value 
of  the  property  at  the  date  of  the  institution 
of  the  expropriation  suit,  in  view  of  any  use 
to  which  it  may  be  applied  and  of  all  the  uses 
to  which  it  is  adapted,  exclusive  of  any  in- 
crease in  value  given  by  the  construction  of 
plaintifTs  railway  thereon.  The  question  before 
the'  jury  was,  What  price  would  have  been  ob- 
tained for  the  property  as  a  whole  by  a  pru- 
dent seller  in  the  usual  course  of  business? 
The  market  value  means  the  fair  value  of  the 
property  between  one  who  wants  to  purchase  and 
one  who  wants  to  sell,  under  usual  and  ordinary 
circumstances.  Market  value  does  not  mean 
speculative  value.  Railroad  Co.  v.  Railroad 
Co.,  51  La.  Ann.  1616,  26  South.  278;  Louisi- 
ana Ry.  &  NaT.  Co.  t.  Xavier  Realty  Co.,  116 
La.  828,  39  South.  1. 

"At  the  time  of  the  institution  of  this  suit  the 
tract  in  question  had  not  been  subdivided,  and 
the  question  before  the  jury  was  as  to  the  mar- 
ket value  as  a  whole,  considering  all  the  uses 
to  which  it  was  adapted.  The  value  of  the 
tract  for  'town  lot'  purposes  was  one  of  the 
factors  to  be  considered,  but  what  the  owner 
or  purchaser  might  realize  by  a  subsequent  sub- 
division of  the  property  and  sale  of  lots  par- 
takes too  much  of  the  character  of  speculation 
to  serve  as  a  basis  of  valuation  at  the  date 
of  the  institution  of  the  present  suit." 

"So  it  is  proper  to  show  that  property  pos- 
sesses a  peculiar  value  for  railroad  purposes, 
for  dock  purposes,  for  mill  site,  for  a  terry, 
for  market  gardening,  for  raising  cranberries, 
for  warehouse  purposes,  or  for  a  bridge  site. 
It  is  proper  to  show  that  the  property  is  suit- 
able for  division  into  viUage  lots,  and  that  it 
Is  valuable  for  that  purpose,  but  it  is  not  prop- 
er to  show  the  number  and  value  of  such  lots." 
Lewis,  Eminent  Domain,  vol.  2  (2d  Ed.)  pp. 
1054,  1055. 

"In  a  case  in  Wisconsin  it  was  held  proper  to 
show  that  property  was  suitable  for  division  into 
village  lots  and  the  probable  value  of  such  lots. 
But  this  is  clearly  going  a  step  too  far.  The 
probable  value  of  village  lots  which  do  not 
exist  is  too  speculative."  Lewis,  Eminent  Do- 
main,  toL  2  (2d  Ed.)  p.  1058. 

It  Ifl  evident  that  the  Jury  based  their 
▼erdlct  on  defendant's  lot  scheme,  as  nearly 
•reiy  witness  fixed  the  value  of  these  sup- 
posed lots  by  comparison  with  lots  in  the 
long  established  part  of  towiu 

The  testimony  relative  to  the  nnmber  of 
supposed  lots  and  their  value  was  objected 
to  by  counsel  for  plaintiff,  on  the  ground  that 
It  had  been  shown  and  was  an  admitted  fact 
that  the  land  had  not  been  laid  off  Into 
squares  and  lots,  and  that  there  were  no 
streets,  etc. 

The  objections  should  have  been  sustained. 
The  testimony  for  defendant  is  not  as  to  the 
valne  of  the  land,  or  of  the  strip  to  be  taken 
by  plaintiff  for  its  tracks,  but  is  as  to  the 
value  of  dty  lots,  a  purely  speculative  or 


supposed  value  of  something  not  In  existr 
ence. 


;  Under  somewhat  similar  circumstances 
]  concerning  certain  squares  in  the  dty  of  New 
'  Orleans,  which  were  laid  out  and  divided 
{Into  lots,  but  through  which  all  the  streets 
,  were  not  actually  open,  and  which  were  oat- 
^  side  of  the  built-up  parts  of  the  dty,  w» 
say: 

"This  is  a  fair  synopsis  of  tiie  testimony. 
It  shows  that  the  land  in  question,  though  with- 
in the  corporate  limits  and  divided  into  squares 
and  lots,  yet  lies  outside  of  the  built-up  part 
of  the  dty,  and  is  available  as  yet  <mly  for 
cultivation  or  for  holding  for  speculation.  The 
lots  are  such  only  on  paper,  and  are  building 
lots  only  prospectively— when  the  growth  of 
the  dty  shall  have  reached  them.  Aa  buiUins 
lots  they  have  as  yet  only  a  speculatiTe  value. 
City  of  New  Orleans  v.  Manire,  111  La.  827. 
35  South.  eSl. 

The  case  must  be  dedded  upon  competent 
evidence  going  to  show  the  value  of  the  prop- 
erty  taken   by  plaintiff,   without  regard   to 
speculation,  or  to  the  possible  abandonment 
by  defendant  of  its  present  business  enter- 
prise, or  to  Improvements  in   the   way   of 
dedication  of  streets,  etc.,  which  the  owner 
I  may  possibly  make  in  the  futura 
I     In  the  volume  of  testimony  in  the  record, 
>  much  of  It  being  most  contradictory,  we  find 
that  that  of  Capt  O.  B.  Steele,  a  witness 
,  for  plaintiff,  who  was  engaged  in  the  real 
estate  business,  Is  based  upon  a  clear  ap- 
preciation and  understanding  of  the  exigen- 
des  and  conditions  of  expropriating  a  right 
of  way  for  a  railroad  through  a  plot  of 
ground,  and  his  valuation  of  the  property 
will  be  adopted  as  the  basis  for  the  Judg- 
ment of  the  court.    He  says,  on  cross-exam- 
ination: 

"Instead  of  merely  paying  for  the  area,  or  the 
superficial  feet  equivalent  to  a  lo^  or  the  num- 
ber of  lots  taken,  it  [the  railroad]  should  pay 
a  good  deal  more.  My  answer  is  this  that  the 
area  being  equal  to  two  lots  and  the  lots  being 
worth  %100  or  $500,  then  I  think  they  should 
pay  $1,200  to  $1,500  for  this  piece  of  property. 
Q.  Then  you  consider  that  these  lots  are  worUi 
$400  or  $500  each?  A.  No,  sir;  I  do  not  say 
that.  I  said  this:  If  they  were  laid  off  before 
this  railroad  came  there,  that  they  might  sell 
for  $400  or  $500." 

The  witness  further  testified  that  the  prop- 
erty was  not  and  would  not  be  desirable  for 
residential  purposes,  but  with  the  railroad 
there  it  would  be  good  for  commercial  pur- 
poses. 

As  to  the  cost  of  removing  and  rebuilding 
parts  of  the  brick  sheds  on  defendant's 
property,  the  testimony  is  equally  conflicting. 
It  ranges  from  $609  to  $2,100. 

0.  B.  Stewart,  a  contractor,  and  witneai 
for  plaintiff,  testified  that  he  would  do  all 
the  work  necessary,  giving  it  In  detail,  for 
$1,000,  with  bond,  which  figure  will  be  adopt- 
ed as  a  liberal  estimate,  as  it  embftces  even 
more  work  than  is  deemed  by  the  court  to 
be  necessary  to  be  done. 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  there  be  Judgment  amending  the 
Judgment  appealed  from  by  redudng  it  to 
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12,500  for  tbe  right  of  way  sought  by  plain- 
tiff in  this  suit,  and,  as  thas  amended,  it  is 
aflbmed,  at  the  cost  of  plaintiff  in  both 
courts. 


(ISS  Liu  841)  „      «„„„„ 

No.  20S38. 

FRANZ  T.  SCHIBO. 

(Snpreme  Court  of  Louieliana.     Feb.  23,  1015. 
Rehearing  Denied  March  22,  1816.) 

(ByllaUu  (y  the  Court.) 

1.  BlI-M  AND  NoTKs  «=>370,  453— Waht  OT 
Consideration. 

"Absence  or  failure  of  consideration  is  a 
matter  of  defense  against  any  person  not  the 
bolder  of  a  promiasory  note  in  due  course. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  963,  1344-1361 ;  Dec.  Dig. 
«=»370,   453.] 

2.  SBI-OFV    and   COUNTEBOLAIlf    ®=>35— COM- 
PENSATION. 

"Compensation  takes  place  only  between 
two  debts,  having  equally  for  their  objects  a 
sum  of  money,  or  a  certain  quantity  of  consum- 
able things  of  one  and  the  same  kind,  and  wllich 
are  equally  liquidated  and   demandable." 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent.  Dig.  US  58-ti4;  Dec  Dig. 
<S=>35J 

Appeal  from  CItII  District  Court,  Parish 
of  Orleans ;   E.  K.  Skinner,  Jadge. 

Action  by  Fred  Franz  against  Anthony  P. 
Schlro.  From  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Breaux  &  Roehl,  McCloskey  &  Benedict, 
and  John  Wagner,  all  of  New  Orleans,  for 
appellant  A  D.  Danziger,  of  New  Orleans, 
for  appellee. 

SOMMBRVILLB,  J.  Plaintiff  sues  npon  a 
negotiable  promissory  note,  acquired  for 
▼alue  and  before  maturity,  and  the  defense 
Is  that  the  plaintiff  is  not  the  real  owner, 
but  that  he  holds  for  his  wife,  and  that  the 
wife,  by  certain  tortious  acts,  with  the  con- 
sent and  approval  of  her  husband,  has  dam- 
aged defendant  In  an  unnamed  amount,  and 
that  defendant  therefore  owes  nothing  on 
said  note. 

There  was  Judgment  for  plaintiff,  and  de- 
fendant has  appealed. 

[2]  After  plaintiff  had  introduced  evidence 
going  to  show  that  he  was  the  bona  fide  own- 
er of  the  note  for  value,  and  that  he  had  ac- 
quired it  before  maturity,  defendant  offered 
to  prove  certain  allegations  In  his  answer 
made  with  reference  to  certain  alleged  tor- 
tious acts  of  the  wife  of  plaintiff;  plaintiff 
objected  to  the  Introduction  of  such  evidence 
"on  the  ground  that  this  suit  is  brought  by 
Mr.  Fred.  Franz,  that  he  has  testified  that 
the  money,  $5,000,  one-half  of  which  Is  the 
subject  of  the  controversy  here,  was  paid  out 
by  him,  and  that  any  action  of  his  wife.  If 
such  there  was,  cannot  be  a  set-off  to  debts 
wllich  are  due  to  Mr.  Franz."  And  a  further 
objection  was  made  "to  any  evidence  tending 
to  establish  a  compensation  or  set-off  of  any 


kind,  due  to  merchandise  alleged  to  have 
been  taken  away  from  the  place;  that  de- 
fendant seeks  to  set  off  (an  unliquidated 
daim)  against  a  note,  and  a  notarial  act  (and 
that  this  cannot  be  done),  on  the  ground  that 
the  two  debts  are  not  of  equal  rank;  that 
this  other  claim  has  not  been  liquidated,  and 
cannot,  under  the  law,  and  particularly  un- 
der article  2209  of  the  Civil  Code,  be  com- 
pensated one  against  the  other." 

The  court  ordered:  "Let  the  objection  go 
to  the  effect"  The  objection  should  have 
been  sustained. 

Plaintiff  being  a  holder  of  the  note  sued  on 
in  due  course,  his  claim  thereunder  could 
not  be  compensated,  or  set  off,  by  an  un- 
liquidated claim  which  defendant  might  have 
against  him.    C.  C.  art  2209. 

[1]  An  exception  was  filed  during  the 
coarse  of  the  trial,  pleading  want  of  consid- 
eration; but,  as  plaintiff  was  a  "bolder  in 
due  course"  of  the  note  sued  on,  this  de- 
fense could  not  be  entertained.  Sections  28 
and  62  of  the  negotiable  Instrument  law,  Act 
No.  64,  1904,  p.  147. 

Jndgmoit  aflBrmed. 


(136  La.  843) 

No.  20984. 

STATE  V.  FtTLCO. 

In  re  MABRY,  Dist  Attr. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1915. 

Rehearing  Denied  March  22,  1916.) 

(SyUahua  by  the  Court.) 
OnaNAi.  Law  9=>9S2— Suspension  of  Sbn- 

TXKCK— Power  of  JtrooE. 

Under  Act  No.  74  of  1914,  authorizing  the 
Judge  to  suspend  a  sentence  for  the  conunis- 
sion  of  a  misdemeanor  by  a  person  who  has 
never  before  been  convicted  of  a  felony  or  mis- 
demeanor, the  judge  may  suspend  the  sentence 
of  a  person  who  was  convicted  of  a  misdemeanor 
before  the  passage  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2500,  2501;  Dec.  Dig.  «=» 
982.] 

Sam  Fulco  was  convicted  of  retailing  in- 
toxicating liquors  without  a  license,  and,  an 
order  having  been  made  suspending  sentence 
and  paroling  defendant  W.  A.  Mabry,  Dis- 
trict Attorney,  applies  for  writs  of  certiorari, 
prohibition,  and  mandamus.  Relator's  pro- 
ceedings dismissed. 

See,  also,  67  So.  621. 

B.  O.  Pleasant  Atty.  Gten.,  W.  A.  Mabry, 
Dist  Atty.,  and  0.  B.  Prothrot  Asst  Dlst 
Atty.,  both  of  Shreveport  and  O.  A.  Gtondran, 
Asst  Atty.  Gen.,  for  relator.  L.  C.  Blan- 
chard,  of  Shreveport  City  Judge,  pro  se. 

O'NIELL,  J.  The  defendant  was  convicted 
of  retailing  Intoxicating  liquors  without  a 
license,  and,  on  the  2d  of  March,  1914,  was 
sentenced  by  the  Judge  of  the  city  court  of 
Shreveport  to  pay  a  fine  of  $500  and  costs 
and  be  imprisoned  for  six  months,  and,  in 
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default  of  tbe  payment  of  tbe  fine  and  costs, 
to  be  Imprisoned  for  an  additional  tenn  of 
six  months. 

On  the  13th  of  September,  1914,  the  Judge 
of  the  city  conrt,  after  hearing  evidence,  and 
under  authority  of  Act  No.  74  of  1914,  sus- 
pended tbe  sentence  and  ordered  the  defend- 
ant paroled. 

The  district  attorney  has  applied  to  this 
court  for  writs  of  prohibition  and  mandamus, 
to  compel  the  Judge  of  the  dty  court  to  re- 
voke his  order  suspending  sentence  and  pa- 
roling the  defendant. 

Section  7  of  Act  No.  74  of  1914  provides: 

"That  when  there  is  a  conviction  of  a  mis- 
demeanor in  any  court  in  this  state,  the  Judgs 
may  suspend  sentence  if  he  shall  fiod  that  the 
defendant  has  never  before  been  convicted  of 
any  felony  or  misdemeanor.  The  court  shall 
permit  testimony  as  to  the  eeneral  reputation 
of  the  defendant  and  as  to  whether  the  defend- 
ant has  been  convicted  of  a  misdemeanor  or 
felony,  but  such  testimony  shall  be  submitted 
only  npon  the  request  of  the  defendant." 

The  judge  shows  in  his  return  that  the  de- 
fendant is  more  than  65  years  of  age,  had 
never  before  been  convicted  of  a  felony  or 
misdemeanor,  and  the  evidence  heard  war^ 
ranted  the  suspension  of  the  sentence. 

The  only  reason  urged  why  the  Judge 
should  not  have  suspended  the  sentence  is 
that  the  statute  authorizing  it  was  enacted 
after  the  conviction.  We  find  no  merit  in 
this  contention.  The  statute  was  not  given 
a  retroactive  eflTect.  The  section  conferring 
tbe  authority  to  suspend  a  sentence  Imposed 
for  a  misdemeanor  does  not  relate  to  the  con- 
viction or  sentence,  but  to  the  suspension  of 
the  sentence. 

The  relator's  proceedings  are  therefore  dis- 
missed. 


(Ut 


844) 


No.  209S9. 

STATB  V.  ATKINS  et  aL 

(Supreme  Court  of  Louisiana.     Feb.  28,  1916. 

Rehearing  Denied  March  22,  191S.) 

(SyUahut  by  BditoritU  Btag.) 

1.  CanaNAi,  Law  «i=all44  — Appbai.— Pk«- 

SUKFTIONS  —  QUASHIKO    iNDIOIMeNT— CON- 

8TITOTI0N  OF  Grand  Jubt. 

A  refusal  to  quash  an  indictment  because 
the  Jury  commissioners  drawing  the  venire  were 
not  in  office  at  the  time  will  not  be  tUsturbed 
where  an  order  appointing  other  commissioners 
was  made  by  the  judge  in  another  parish  on  tbe 
day  on  which  the  venire  was  drawn,  in  the 
absence  of  any  showing  that  the  order  was 
made  before  the  drawing  of  the  venire ;  for  tbe 
court  must  presume  that  the  order  was  made 
after  the  drawing. 

[£2d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2736-2764,  2766-2771.  2774^ 
2781,  2901,  3016-3037;   Dec  Dig.  <S=»1144.] 

2.  CaiMiNAX  Law  ®=>338— Acts  of  Pbosecut- 
INO  Witness— Suppression  of  Bvidenck. 

■  The  act  of  the  prosecuting  witness,  brother 
of  decedent,  in  driving  from  bis  premises,  where 
tbe  killing  of  decedent  occurred,  one  of  accused's 
attorneys  who  had  gone  there  to  make  measure- 
ments for  purposes  of  the  trial  disclosed  his 


animosity  toward  accused  and  a  lack  of  con- 
fidence in  the  ability  of  the  prosecution  to  con- 
vict on  a  fair  trial,  but  did  not  show  that  the 
testimony  of  the  prosecution  was  manufactured, 
though  all  of  the  state's  witnesses  were  em- 
ployte  of  the  prosecuting  witness,  and  proof 
of  the  act  for  that  purpose  was  properly  ex- 
cluded. 

[Ed.  Note. — For  other  cases,  see  Cilminal 
Law,  Cent  Dig.  Jf  762,  763,  756,  766,  787,  788k 
801,  855;   Dec.  Dig.  «s>338.] 

3.  HoiaciDB  «3>122— Bt  Wm  m  DxFxifSK 

OF   HUSBARD. 

To  justify  a  wife  in  killing  in  defense  of 
her  husband,  the  husband  must  have  been  en- 
titled to  slay  decedent  in  self-defenae. 

[Ejd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §{  177-181;   Dec  Dig.  «S=»122.] 

4.  HoiflCIDK    «S»158  — BVIDSRCS— Deubesa- 

TION— MaXIOK. 

On  the  trial  of  a  wife  for  murdering  de- 
cedent, who  attacked  her  husbcmd,  evidence 
that,  on  the  evening  of  the  homicide,  accused 
had  asked  her  husband  to  go  and  get  decedent 
and  bring  him  over  and  ahe  would  kill  him  was 
admissible  to  show  deliberation  and  malice. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {f  293-296;    Dec  Dig.  «s»16a] 

6.  HoinciDX  «=s>109  — Sblf-Dkfbnbx  — Acoi- 

OKNTAXi    KlIXINO. 

The  defense  of  self-defense  and  the  defense 
that  accused  intended  only  to  disable  decedent 
and  that  accused  aimed  at  decedent's  arm  when 
the  fatal  shot  was  fired,  are  not  inconsistent 
and  the  conrt  must  submit  both  defenses. 

[Eid.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  188,  139;    Dec  Dig.  <3=»109.] 

6.  CsnoaifAi,  Law  «=9816  — IirsfTBUonoMa— 
EviDxnoB. 

The  court  may  not  refuse  a  requested 
charge  sustained  by  the  testimony  of  accused, 
on  the  ground  that  it  does  not  believe  the  tes- 
timony, for  that  question  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1022,  1986;  Dec  Dig.  «=> 
816.J 

7.  HoiaciDB    «=»340  — InSTBUOTIONS— Habk- 
LBSS  EbSOB. 

Where  accused  was  convicted  of  manslaugh- 
ter, error  in  refusing  to  charge  that,  if  ac- 
cused could  kill  in  self-defense,  she  could  rely 
on  the  right  of  self-defenae,  though  she  did  not 
actually  intend  to  kilL  but  only  to  disable  de- 
cedent, was  not  prejudicial;  for  the  charge,  if 
given,  could  only  have  reduced  the  crime  from 
murder  to  manslaughter  by  showing  absence  of 
malice. 

[Ed.  Note.— For  other  cases,  see  Homidd^ 
Cent  Dig.  §f  715-717,  720;  Dec  Dig.  <&=>340J 

&  CBDaKAi.    Law    4=3778  —  ABauvxirx    or 

Counsel— Instructions. 

Where  the  district  attorney  in  his  closing 
argument  stated  that  the  grand  Jury  had  heard 
all  the  evidence  of  the  state  and  had  found  a 
bill  for  murder,  the  court,  on  the  request  of  ac- 
cused, must  specifically  charge  that  the  finding 
of  the  indictment  did  not  create  a  presumptioD 
of  guilt,  and  a  general  charge  of  presumption  of 
innocence  until  proof  of  guilt  beyohd  a  rea- 
sonable doubt  was  insufiicient 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f$  1848-1852ri864-1857.  1960, 
1967 ;    Dec  Dig.  «=»778.] 

9.  Crihinai.  Law  <S=»1171— Impbopkb  Abqu* 

UXNT  OF  COUNSEIr— PbEJUDICIAI.  BRBOB. 

Where  the  killing  of  decedent  by  accused 
was  proved  by  direct,  positive  testimony,  im- 
proper argument  of  the  district  attorney  in 
stating  that  the  grand  jury  had  heard  all  the 
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evidence  and  bad-  foand  a  bill  for  mnrder  waa 
not  ground  for  reveraaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8126,  8127;  Dec.  Dig.  «=» 
1171.] 

AM>eal  from  Twelfth  Judicial  District 
Conrt,  Pariah  of  De  Soto;  John  H.  Boone, 
Judge. 

Mrs.  Cbarlee  Atklna  was  convicted  of  man- 
slaught^,  and  she  appeals.    Affirmed. 

Parsons  ft  Craig  and  S!lam  ft  Lee,  all  of 
Bfansfleld,  for  appellant  R.  Q.  Pleasant, 
Atty.  Gen.,  and  VT.  M.  Lyles,  Dlst  Atty.,  of 
LeesTllle  (O.  A.  Gondran,  of  New  Orleans, 
Wm.  C  Pegues,  and  J.  M.  Foster,  of  Shrere- 
port,  of  counsel),  for  the  State. 

PROVOSTY,  J.  The  accused,  Mrs.  Charles 
Atkins,  was  tried  for  murder,  was  convicted 
of  manslaughter,  and  sentenced  to  eight 
years  at  hard  labor,  and  has  appealed. 

[1]  She  moved  to  quash  the  indictment,  on 
the  ground  that  the  grand  Jury  which  found 
It  had  been  Illegally  oonstltoted,  for  the  rea- 
son that  the  Jury  comndasioners  who  had 
drawn  the  venire  were  no  longer  In  office  at 
the  time  they  performed  that  function;  an 
order  having  been  made  by  the  Judge  ap- 
pointing other  commissioners  In  their  place. 

The  said  order  was  made  by  the  Judge  at 
bis  home  in  another  parish  on  the  day  itself 
on  which  the  venire  was  drawn;  whether 
before  or  after  the  drawing  does  not  appear. 
Whether  its  having  been  made  before  the 
drawing  would  have  had  the  vitiating  effect 
conteaded  for  by  the  accused  need  not  be 
considered;  since,  in  the  absence  of  any 
showing  of  its  having  been  so  made,  the  pre- 
sumption attaching  to  the  regularity  of  offi- 
cial acts  would  require  that  we  assiune  that 
it  bad  been  made  after. 

[2]  The  accused,  after  having  proved  that 
all  the  state  witnesses  were  employes  of  the 
prosecuting  witness,  brother  of  the  decedent, 
sought  to  prove  by  one  of  the  state  witnesses 
that  one  of  her  attorneys  had  gone  to  the 
scene  of  the  homicide,  on  the  premises  of 
the  prosecuting  witness,  and  was  making 
measurements  for  the  purposes  of  the  trial, 
when  the  prosecuting  witness  interfered  and 
ordered  the  attorney  off  the  premises;  and 
this  evidence  was  objected  to,  as  Irrelevant. 
The  bUl  of  exception  recites  that  the  purpose 
of  making  this  proof  was  to  show  that  the 
case  of  the  state  had  been  manufactured. 
The  argument  is  that  this  conduct  of  the 
prosecuting  witness,  when  taken  in  connec- 
tion with  the  fact  that  all  the  state  witnesses 
were  in  his  employ,  and  therefore  dependent 
apon  bis  will  and  caprice  for  a  continuation 
of  tbelr  Jobs,  tended  to  show  that  the  case 
of  the  state  had  heai  manufactured  by  this 
prosecuting  witness. 

The  said  act  of  the  prosecuting  witness 
amounted  to  a  suppression  of  evidence.    It 


shows  animosity  in  him  towards  the  accused, 
and  also  a  lack  of  confidence  on  his  part  in 
the  ability  of  the  iwosecution  to  convict  the 
accused  on  a  fair  presentation  of  all  the 
facts.  But  neither  as  an  Isolated  fact  nor 
in  conjunction  with  the  said  existing  relation 
of  employer  and  employ^  between  him  and 
the  witnesses  for  the  state  does  it  show,  or 
even  tend  to  show,  that  the  case  of  the  state 
was  manufactured.  Perhaps,  it  the  offer  to^ 
prove  it  had  been  accompanied  by  the  offer 
to  go  a  step  further  and  show  an  actual  at- 
tempt to  influence  the  witnesses,  a  different 
legal  situation  might  have  been  presented. 
But  the  animosity  of  the  prosecuting  wit- 
ness towards  the  prisoner  at  the  bar  and  bis 
lack  of  confidence  in  the  abUity  of  the  state 
to  secure  a  conviction  on  a  fair  presentation 
of  all  the  circumstances  are  facts  with  refer- 
ence to  which  the  other  witnesses  of  the 
state  could  not  be  questioned.  Of  Itself,  this 
act  of  the  prosecuting  witness,  occurring,  as 
It  did,  many  days  after  the  homicide  and  be- 
tween other  parties,  formed  no  part  of  the 
res  gest»  of  the  homicide,  and  was  certainly 
irrelevant 

.  The  suppression  of  evidence  by  the  prose- 
cuting witness  is  not  exactly  on  a  par  with 
the  suppression  of  evidence  by  the  accused. 
On  the  part  of  the  latter  it  shows  a  conscious- 
ness of  guilt  which  is  admissible  as  being  in 
the  nature  of  an  admission.  It  shows  in  the 
prosecuting  witness  a  lack  of  confidence  in 
the  case  of  the  state,  but  the  prosecuting 
witness  is  not  the  state,  nor  the  prosecution ; 
he  is  not  sufficiently  the  agent  or  representa- 
tive of  the  state  for  bis  acts  to  be  those  of 
the  state.  His  atmndance  of  confidence  or 
lack  of  it  are  matters  irrelevant  to  the  issue. 

It  may  well  be  that  if  certain  particular 
Important  facts  had  been  intended  to  be  prov- 
ed by  these  measurements,  the  suppression  of 
them  might  have  been  provable  in  lieu  of 
the  measurements  themselves,  as  affording 
ground  for  inferring  the  existence  of  the 
facts  which  the  measurements,  if  not  sup- 
pressed, would  have  proved ;  but  such,  so  far 
as  appears  from  the  bill  of  exception,  was 
not  the  purpose  of  the  offer  in  this  case,  but 
merely  to  prove  that  the  prosecuting  wit- 
ness had  manufactured  the  case  of  the 
state — a  fact  which  said  suppression  did  not 
we  repeat  either  prove  or  tend  to  prove. 

[3]  It  was  while  the  husband  of  the  accus- 
ed and  the  decedent  were  fighting  that  the 
accused  fired  the  fatal  shot  She  requested 
the  Judge  to  give  to  the  Jury  a  charge  em- 
bodying the  proposition  that  the  right  of  a 
wife  to  slay  the  adversary  of  her  husband  in 
order  to  save  her  husband's  life  does  not 
depend  upon  whether  the  husband  himself 
would  be  Justified  in  committing  the  deed,  or, 
to  be  more  specific,  does  not  depend  upon  the 
husband's  not  being  at  fault  or  not  having 
himself  brought  on  the  danger,  but  upon 
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whether  she  honestly  believes  him  not  to  be 
at  fault,  but  to  be  himself  entitled  to  slay 
Us  adversary  in  self-defense. 

But  this  Is  not  the  law.  In  such  a  case, 
the  husband  himself  must  be  entitled  to  slay 
In  self -defense  in  order  that  the  wife  may  be 
Justified  in  doing  so  for  him.  21  Cyc.  827; 
State  ▼.  Glrouz,  26  La.  Ann.  S82.  The  philos- 
ophy of  it  Is  that  another  person  cannot  have 
a  greater  right  to  defend  the  combatant  at 
fault  than  he  Mmself  has. 

[4]  On  the  evening  of  the  homldde  the  ac- 
cused was  heard  to  say  to  her  husband: 
"Ton  go  and  get  him  [the  decedent]  and 
bring  him  over  here,  and  I  will  kill  him." 
This  evidence  was  objected  to,  on  the  ground 
that  the  purpose  of  offering  It,  as  declared 
by  the  district  attorney,  was  to  prove  a  con- 
epiracy  between  the  two  spouses  to  kill  the 
decedent,  and  that,  for  the  purpose  thus  de- 
clared, it  was  inadmissible,  because  at  com- 
mon law  the  spouses  are  considered  as  being 
one  person,  so  that  it  is  not  possible  for  them 
to  conspire  together. 

Perhaps  so;  but  the  evidence  was  clearly 
admissible  to  show  deliberation  and  malice; 
especially  that,  immediately  after  the  fatal 
shot,  accused  was  heard  to  remark,  "I  guess 

the  a of  a  b will  not  dispute  my 

word  any  more,"  or  words  to  that  effect 

[6-7]  The  accused  requested  that  the  fol- 
lowing charge  be  given,  and  was  refused: 

"The  plea  of  self-defense  does  not  of  necessity 
admit  the  intention  to  kill  If  the  defendant 
under  the  circumstances  of  the  case  as  they 
appear  to  you,  and  under  the  law  as  charged 
you,  had  the  right  to  kill  in  self-defense  or  in 
defense  of  her  husband,  she  is  entitled  to  the 
plea  and  right  of  self-defense,  even  though  she 
did  not  actually  intend  to  kill,  but  only  to  dis- 
able^ the  deceased." 

The  line  of  defense  of  the  accused  was  that 
her  Intention  in  firing  upon  the  decedent  was 
not  to  kill  htm,  but  only  to  disable  him,  and 
that  she  aimed  at  his  arm ;  but  that,  even  if 
she  had  aimed  to  kiU  him,  she  would  have 
been  acting  in  defense  of  the  life  of  her  hus- 
band, and  be  therefore  guiltless  of  any  crime. 

The  object  of  asking  this  special  charge 
to  be  given  was  to  let  the  Jury  be  informed 
tliat  there  was  nothing  inconsistent  between 
these  two  defenses. 

The  learned  Judge  assigns  in  his  per  cu- 
riam to  the  bUl  of  exception  that  the  reason 
of  his  refusing  to  give  the  charge  was  that 
he  did  not  believe  the  accused  when  she  said 
that  she  had  aimed  at  the  arm  of  the  de- 
ceased, seeking  only  to  disable  blm. 


Differently  from  the  Judge,  the  Jury  might 
have  believed  the  testimony.  The  two  de- 
fenses were  not  inconsistent;  and  we  think 
the  accused  was  entitled  to  have  a  charge 
given  to  the  Jury  on  that  point  The  refusal 
to  give  it  was  error,  but  the  utmost  effect  the 
giving  of  the  charge  conid  legally  have  had 
would  have  been  to  reduce  the  crime  from 
murder  to  manslaughter  by  showing  absence 
of  malice,  and  since  the  accused,  notwith- 
standing the  refusal  of  the  diarge,  received 
the  benefit  of  ttiis  reduction  at  the  hands  of 
the  Jury,  the  situation  Is  that  she  has  not 
been  prejudiced  by  said  error,  and  hence  that 
it  is  not  ground  for  reversal. 

[I,  I]  The  district  attorney,  in  his  doSlng 
address,  stated  to  the  Jury  that  the  grand 
jury  had  heard  all  the  evidence  of  the  state 
and  found  a  bill  for  murder.  Fearing,  very 
properly,  we  think,  that  this  calling  of  at- 
tention to  the  fact  of  the  grand  Jury  having 
reached  the  said  conclusion  after  having 
heard  all  the  evidence  of  the  state  might 
give  rise  in  the  nUnda  of  the  Jury  to  some 
inference  of  guilt,  the  accused  requested  the 
court  to  charge  specifically  that  the  finding 
of  a  bill  of  Indictment  does  not  create  a  pre- 
sumption of  guilt  against  the  prisoner.  The 
Judge  thought  that  this  charge  had  been  sufiS- 
ciently  included  in  his  general  charge  as  to 
an  accused  t>eing  presumed  to  be  Innocent 
until  his  guilt  has  been  proven  beyond  a 
reasonable  doubt  But  we  do  not  concur  in 
that  view.  In  the  same  way  that  a  general 
statute  does  not  necessarily  rei)eal  a  special 
statute,  though  inconsistent  a  general  state- 
ment in  a  charge  does  not  necessarily  meet 
and  repel  some  si)ecific  statement  made  in 
the  course  of  argument  A  specific  statement 
should.  In  order  to  be  fully  covered,  be  met 
by  a  counter  specific  statement.  But  the  case 
was  not  one  of  circumstantial  evidence  to  be 
decided  from  Inference  more  or  less  vague — 
a  case  therefore  of  doubtful  aspect,  in  whidi 
the  weight  of  a  feather  might  preponderate 
the  scale — but  of  direct  positive  testimony 
by  eyewitnesses  to  a  killing  with  a  deadly 
weapon,  and  we  are  satisfied  that  no  mere 
cobweb  such  as  the  district  attorney  thus 
sought  very  improperly,  to  weave  into  the 
plain  facts  of  the  matter  could  possibly  have 
contributed  to  any  appreciable  extent  in 
strengthening  the  case  of  the  prosecution; 
and  hence  we  conclude  that  the  said  error 
la  not  of  sufficient  gravity  to. Justly  a  set- 
ting aside  of  the  verdict 

Judgment  affirmed. 
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(13<  La.  862) 

No.  21005. 

8TATB  ex  rd.  BURNETT  t.  FLOTJBNOY, 

Sheriff. 

In  re  rLOUKNOX,  Sheriff. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1816. 

Bebearing  Denied  Ifarch  22,  1016.) 

(ByUabua  iy  Editorial  Btaff.) 

1.  Extradition  «=336  —  Waiuu.nt  —  Snnn- 

CIENCT. 

Under  Bev.  St  U.  S.  f  6278  (U.  S.  Comp. 
St.  1013,  i  10126),  and  Bev.  St.  1870,  H  1037, 
1038,  providing  for  the  production  before  the 
Governor  of  a  cop^  of  the  indictment,  or  an  af- 
fidavit charging  with  crime  the  person  sought  to 
be  extradited,  the  warrant  of  the  Oovemor,  re- 
citing that  it  was  issued  on  the  requisition  of 
the  executive  of  a  sister  state  on  the  production 
of  requisite  evidence  which  was  on  file,  is  suffi- 
cient though  not  reciting  the  production  of  the 
indictment  or  affidavit. 

[Kd.  Note.— For  other  cases,  see  Extraditi<A, 
Cent.  Dig.  §§  40-^13;    Dec  Dig-  <8=>36.] 

2.  Habeas  Cobfub  ^=395— EzTaADiTioiT  Pbo- 

CEEDINOS. 

Where  one  sought  to  be  extradited  on  a 
charge  of  crime  in  a  sister  state  questions  the 
■howing  made  by  the  executive  of  such  state, 
the  matter  may  be  tested  on  habeas  corpus. 

FEd.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {  82;    Dec.  Dig.  <8=»95.] 

8.  Extradition  ^=>35  —  Arrest  —  Poweb  of 

Governor. 

Under  Rev.  St  g{  1040,  1041,  authorizing 
the  Governor  to  proceed  without  the  necessity  of 
having  recourse  to  the  local  courts  in  extradi- 
tion cases,  the  Governor  may,  on  requisition  by 
the  executive  of  a  sister  state,  direct  the  arrest 
of  one  charged  with  crime  without  any  proceed- 
ings in  court 

[Ed.  Note.— For  other  cases,  see  Extradition, 
Cent  Dig.  |  39 ;   Dec.  Dig.  «8=>36.] 

4.  Habeas  Cobptjb  €=>25 — Grounds— Extra- 
dition Pboceedinob. 

One  arrested  on  the  Oovemor's  warrant  in 
response  to  the  requisition  of  the  executive  of 
«  sister  state,  wherein  he  was  charged  with 
crime,  cannot  question  the  proceeding  on  the 
ground  that  he  is  an  infant  and  that  the  sister 
atate,  unlike  the.  ^tate  of  the  forum,  does  not 
provide  for  a  special  method  of  punishing  in- 
fant criminals. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  {{  21,  28,  80,  47;  Dec  Dig. 
4=^26.] 

Habeas  corpas  by  the  State,  on  relation  of 
Willis  Burnett,  against  J.  P.  Floumoy, 
Sheriff.  Relator  was  ordered  discharged, 
and  respondent  brings  certiorari.  Reversed 
and  application  tor  habeas  corpas  dismissed. 

W,  A.  Mabry,  Dlst  Atty.,  and  S.  I.  Foster, 
Asst  Dlst  Atty.,  both  of  Shreveport,  for 
relator.  F.  T.  Bell,  In  pro.  per.  Foster,  Loon- 
ey  &  Wilkinson,  of  Shreveport,  for  WiUls 
Burnett 

PBOVOSTT,  J.  Willis  Burnett  was  ar- 
rested by  the  defendant  sheriff  upon  a  war- 
rant Issued  by  the  Governor  upon  a  requisi- 
tion by  the  Governor  of  Texas.  He  sued  ont 
a  writ  of  habeas  corpus  before  the  respon- 
dent Judge,  on  the  following  grounds: 

(1)  That  the  warrant  upon  which  he  has 


been  arrested  Is  Insufficient,  In  that.  Instead 
of  reciting  that  it  has  Issued  upon  the  pro- 
duction of  the  copy  of  an  indictment  or  affi- 
davit, as  is  required  by  the  act  of  Congress, 
it  merely  recites  that  it  has  Issued  "upon 
the  production  of  the  requisite  evidence  to 
Justify  the  same,  and  which  is  on  file  in  the 
office  of  the  Secretary  of  State." 

(2)  That  sections  1038,  1039,  1040,  and  1041 
of  the  Revised  Statutes  of  this  state  pro- 
vide the  exclusive  mode  of  proceeding  for 
making  arrests  in  cases  of  extradition,  and 
that  therefore  the  Governor  was  without  au- 
thority to  Issue  said  warrant,  and  the  same 
is  in  consequence  null. 

(3)  That  the  prisoner  Is  a  minor,  and 
therefore  entitled  to  the  benefit  of  the  laws 
of  this  state  for  the  trial  of  delinquent  chil- 
dren, and  that  if  delivered  over  to  the  au- 
thorities of  the  state  of  Texas,  he  would 
be  tried  as  an  adult 

[1]  The  act  of  Congress  in  question,  which 
iB  section  6278,  U.  S.  Rev.  Stat  (U.  S.  Comp. 
St  i  10126),  is  reproduced  in  our  Revised 
Statute  of  1870  between  sections  1037  and 
1038.  Said  act  provides  that  a  copy  of  an 
Indictment  or  of  an  affidavit  char^g  with 
crime  the  person  sought  to  be  extradited 
shall  be  produced  before  the  Governor  in  or- 
der that  be  may  be  authorized  to  cause  the 
arrest  to  be  made,  but  it  does  not  provide 
that  the  Governor  shall  recite  in  his  warrant 
the  fact  of  such  production  having  been 
made.  And  we  are  referred  to  no  law  re- 
quiring such  a  recital. 

Perhaps  if.  Instead  of  stating  as  a  legal 
conclusion  that  the  evidence  produced  was 
such  as  is  required  by  the  law,  and  that  It 
was  on  file  in  the  office  of  the  Secretary  of 
State,  the  warrant  in  this  case  had  tracked 
the  statute  and  recited  that  an  Indictment 
or  affidavit  had  been  produced,  the  situation 
would  have  appeared  more  satisfactory  to 
the  legal  mind;  but  the  warrant,  such  as  It 
Is,  gives  sufficient  information,  we  think,  to 
the  sheriff  and  the  prisoner,  by  the  recitals 
it  contains,  of  the  cause  of  its  issuance, 
namely,  that  it  la  Issued  on  the  requisition 
of  the  Governor  of  Texas,  on  the  production 
of  the  requisite  evidence  to  Justify  the  same, 
which  Is  on  file  tn  the  office  of  the  Secretary 
of  State,  and  shows  that  the  prisoner  stands 
charged  with  the  crime  of  burglary  in  the 
county  of  Tarrant,  state  of  Texas. 

[2]  Should  the  prisoner  doubt  the  suffi- 
ciency of  the  said  evidence  for  Justifying 
the  Issuance  of  the  warrant,  the  doors  of 
the  courts  are  open  to  him.  In  re  Water- 
man, 29  Nev.  288,  89  Paa  291,  11  L.  B.  A. 
(N.  S.)  424,  13  Ann.  Cas.  926,  note. 

[3]  The  second  ground  can  hardly  have 
been  urged  seriously.  The  Idea  that  the 
guilt  or  innocence  of  the  prisoner  is  to  be 
inquired  into  here  Is  in  the  teeth  of  the  said 
act  of  Congress  which  provides  that  it  shall 
be  the  duty  of  the  Governor  to  cause  the 
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fugltlye  from  jnstlce  to  be  arrested  and  de- 
livered to  the  authorities  of  the  requisition- 
ing state  on  the  production  of  a  copy  of  an 
indictment  and  affidavit.  The  Governor 
would  be  entirely  without  standing  for  re- 
quiring that  there  should  be  proceedings  in 
some  local  court  In  addition  to  the  produc- 
tion of  a  copy  of  an  Indictment  or  affidavit 
The  Oovernor  derives  his  aathorlty  In  the 
premises  from  the  said  act  of  C!ongres8. 
Moreover,  the  said  sections  1040  and  1011 
antborlze  the  Governor  to  proceed  without 
the  necessity  of  having  recourse  to  a  local 
coart;  and  the  said  sections  1038  and  1039 
evidently  come  Into  play  only  in  the  absence 
of  a  requisition  from  the  Governor  of  the 
state  where  the  crime  was  committed. 

[4]  The  third  ground  Is  equally  untenable. 
The  prisoner  has  violated  no  law  of  this 
state,  has  done  notliing  in  this  state  of 
which  the  courts  of  this  state,  Juvenile  or 
other,  could  take  cognizance,  except  for  the 
purpose  of  delivering  him  up  to  the  state  of 
Texas;  hence,  if  the  juvenile  or  delinquent 
children  laws  of  this  state  were  an  obstacle 
to  his  being  surrendered,  the  consequence 
would  be  that  he  could  not  be  tried  at  all, 
but  would  have  to  be  liberated  at  once;  and 
the  further  consequence  would  be  that  this 
state  would  become  an  asylum  for  minors 
committing  crimes  in  other  states.  That 
minors  who  may  have  committed  crimes  in 
other  states  cannot  avoid  trial  under  the 
laws  of  those  states  by  coming  here  and  in- 
voking the  benefit  of  our  delinquent  chil- 
dren laws  Is  too  plain  a  proposition  for  ar- 
gument 

It  is  therefore  ordered,  adjudged,  and  de- 
creed that  the  judgment  of  the  respondent 
Judge  ordering  the  discharge  of  the  prisoner, 
Willis  E.  Burnett,  be  set  aside  and  annulled, 
and  that  the  said  application  for  habeas 
corpus  be  dismissed  at  the  cost  of  the  said 
Willis  B.  Burnett 


(136  l4i.  8SS) 

No.  21098. 

STATE  V.  WASHINGTON. 

(Supreme  Court  of  Louisiana.    March  8,  1916.) 

(Byttalua  by  the  Court.) 
1.  Cbiuinal  Law  «=>600,  720— Abotjmisnt  of 

COUNSKIr— iMPKACniOSNX— ABSKWT     WiTNKSS 
— COKTINWANCK. 

After  admitting  that  an  absent  witness 
would,  if  present,  testify  as  set  forth  in  the  de- 
fendant's motion  for  a  continuance,  the  prose- 
cuting attorney  may  introduce  evidence  to  con- 
tradict or  impeach  the  testimony  which  he  ad- 
mitted the  absent  witness  would  give,  and  the 
prosecuting  officer  may  therefore  argue,  from  the 
evidence  before  the  jury,  that  the  testimony 
which  the  absent  witness  would  give,  if  present, 
would  be  false.  Nevertheless,  the  prosecuting 
attorney  has  no  right  to  withdraw  bis  admlBslon 
after  the  evidence  is  all  in,  or  argue  to  the  jury 
that  the  absent  witness  would  not  have  testi- 


fied as  the  prosecuting  officer  admitted  he  would 
If  present 

[Ed.    Note.— For    other   eases,    see   Criminal 
L^w,  Cent  Dig.  §{  1342-1347, 1604, 1670,  1671: 
Dec.  Dig.  «5>600,  720.] 
2.  CanaNAL  Law  ^=3730  —  Aboumxht  or 

COTJNSEI/— CUBK  OF  ERROB. 

When  the  prosecuting  attorney,  in  his  ar- 

ruent  to  the  jury  in  a  criminal  case,  indulges 
remarks  that  are  prejudicial  to  the  defend- 
ant and  improper  under  any  circumstances  or 
facts,  the  error  is  not  corrected,  but  perhaps 
made  worse,  by  the  judge's  instruction  to  the 
jury  to  disregard  such  remarks,  unless  borne  out 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1693;    Dec.  Dig.  <8='730.1 

Appeal  from  Twenty-Fifth  Judicial  Dis- 
trict Court  Pariah  of  Tangipahoa;    Robert 

5.  Ellis,  Judge. 

William  Washlngtcm  was  convicted  of  as- 
sault with  intent  to  commit  rape,  and  ai>- 
peala.    Reversed  and  remanded. 

Thomas  M.  Bankston,  of  Amite,  and  Wm. 
A.  Houghton,  of  Kentwood,  for  appellant    B. 

6.  Pleasant  Atty.  Gen.,  and  Wm.  H.  Mc- 
Clendon,  Dist  Atty.,  of  Amite  (O.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  for  tbe 
State. 

O'NIELL,  J.  The  appellant  was  indicted 
and  tried  for  the  crime  of  rape,  was  convict- 
ed of  an  assault  with  Intent  to  commit  rape, 
and  sentenced  to  Imprisonment  In  the  peni- 
tentiary for  IS  years. 

When  his  case  was  called  for  trial,  the  de- 
fendant moved  for  a  continuance  on  account 
of  the  absence  of  an  Important  witness,  who 
had  not  been  summoned  because  the  dei^  ct 
court  had  made  a  mistake  In  writing  Ills 
name  in  the  subpoena.  The  district  attorney 
admitted  that  if  the  witness  were  presoit 
he  would  testify  as  alleged  in  the  defend- 
ant's motion  for  a  continuance.  The  defend- 
ant then  went  to  trial  on  this  admission, 
without  insisting  upon  a  service  of  the  snb- 
pcena. 

[1]  In  his  argument  to  the  Jury,  the  dis- 
trict attorney  commented  npon  the  absence 
of  the  witness,  Yamado,  thus: 

"Gentlemen,  while  I  admitted  that  if  Mr.  Var- 
nado  were  present,  he  would  swear  to  the  alle- 
gations set  forth  m  the  motion  for  a  continu- 
ance, yet  he  did  not  swear  before  you,  nor  did 
he  sign  this  affidavit  as  to  what  he  would  swear 
to.  This  affidavit  is  signed  by  the  defendant 
stating  that  he  (Vamado)  would  swear  to  tiiia 
if  he  were  here.  But  gentlemen,  there  is  a 
good  reason  why  be  was  not  here.  If  he  liad 
been  here  and  had  sworn  to  these  things  as 
set  out  in  this  affidavit  he  would  have  been 
guilty  of  a  felony,  and  his  evidence  would  havs 
been  sufficient  to  have  convicted  him." 

The  defendant's  counsel  objected  to  the 
foregoing  comment  upon  the  absence  of  the 
witness ;  "and,"  the  bill  of  exception  recites, 
"the  judge  Instructed  the  jury  to  diaregard 
any  remarks  of  the  district  attorney  not  bas- 
ed on  the  evidence."  Whereupon  counsel  for 
defendant  reserved  a  bill  of  exceptlcms,  which 
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was  later  urged  as  one  of  the  gronnds  for 
his  motion  for  a  new  trial. 

In  his  statement  per  curiam  the  trial  Judge 
aays: 

"If  the  witness  had  been  piesent  and  bad  tes- 
tified, the  district  attorney  wonld  certainly  have 
had  the  right  to  criticize  his  testimony;  and  I 
believe  he  had  the  same  right  to  comment  upon 
and  critidze  what  the  defendant  swore  he  (the 
absent  witness)  would  have  sworn  to  had  he  been 
present  To  affect  the  credibility  of  the  defend- 
ant as  a  witness,  he  clearly  had  the  rijgrht  to 
show  the  unreasonableness  of  the  facts  sworn  to 
by  the  defendant" 

The  district  attorney  had  the  same  right 
of  impeachment  and  contradiction  of  the  tes- 
timony which  he  had  admitted  the  absent 
witness  would  give  as  If  the  witness  had 
given  the  testimony;  and  therefore  he  had 
the  same  right  to  comment  upon  and  criti- 
cize, in  argument,  the  testimony  which  he 
bad  admitted  the  absent  witness  would  give 
a*  If  the  witness  had  testified  at  the  trial. 
But  we  cannot  agree  with  the  learned  trial 
jadge  that  the  credibility  of  the  defendant 
aa  a  witness  could  be  affected  by  arguing  the 
unreasonableness  of  the  facts  which  he  swore 
the  absent  witness  would  testify  to,  If  pres- 
ent The  defendant's  affldavit  to  the  motion 
for  a  continuanoe  recited  merely  that  the  ab- 
sent witness  would,  if  present,  testify  to  the 
facts  set  forth  In  the  motion;  and  the  dis- 
trict attorney  admitted  what  the  afSdavlt  re- 
cited ;  tliat  is,  that  the  absent  witness  would 
■o  testify.  If  present  After  making  that  ad- 
mission, the  district  attorney  had  the  right 
to  argue,  from  the  evidence,  that  what  the 
absent  witness  would  have  sworn  to  If  pres- 
ent was  not  the  truth.  But  he  had  no  right 
to  deny  what  he  had  admitted ;  that  is,  that 
the  absent  witness,  if  present,  would  testify 
to  the  facts  set  forth  in  the  motion  for  a  con- 
tinuance. 

[2]  This  part  of  the  district  attorney's  ar- 
gument was  not  confined  to  a  criticism  of 
the  testimony  which  he  had  admitted  the  ab- 
sent witness  would  give.  If  present  The  ar- 
crument  was,  in  effect,  that  the  absent  wit- 
ness would  not  testify  to  the  facts  which  the 
district  attorney  bad  admitted  be  wonld  tes- 
tify to,  if  present 

The  Judge's  instructions  to  the  Jury  "to 
disregard  any  remarks  of  the  district  attor- 
ney not  based  on  the  evidence"  did  not  help 
the  situation,  because  the  district  attorney 
had  no  right  to  contradict  what  he  had  ad- 


mitted, no  matter  what  the  evidence  was; 
and  the  Judge  should  have  so  instructed  the 
Jury. 

Another  bill  of  exceptions  was  reserved  to 
the  district  attorney's  reference  to  the  prose- 
cutrix as  "a  woman  having  white  blood  In 
her  veins,"  and  saying,  "Gentlemen,  do  yon 
believe  that  she  would  have  had  intercourse 
with  this  black  brute?"  And  another  bill  was 
reserved  to  his  turning  to  the  defendant  dur- 
ing the  argument,  and  saying  to  the  Jury, 
"Gentlemen,  he  is  a  beast  and  a  brute  of  the 
lower  beastly  kind." 

In  his  statement  per  curiam  the  Judge  says 
that,  when  the  defendant's  counsel  objected 
to  the  above  line  of  argument,  he  stopped  the 
district  attorney,  and  Instructed  the  Jury  to 
"disregard  any  remarks  of  the  district  attoi^ 
ney  and  other  counsel  not  based  up<m  the 
testimony."  The  remarks  above  quoted  were 
entirely  Improper,  no  matter  what  the  testl- 
mcmy  dtsdosed.  The  Judge's  instruction,  on 
the  contrary.  Implied  that  the  appeal  to  the 
race  prejudice  and  the  scathing  characteriza- 
tion of  the  defendant  as  a  black  brute  of  the 
lower  beastly  order  were  legitimate  argu- 
ments, If  based  upon  the  testimony.  This 
court  has  gone  so  far  as  to  hold  that  the  ef- 
fect of  an  appeal  to  the  race  prejudice  by  a 
prosecuting  officer  in  his  argument  before  the 
Jury  cannot  be  counteracted  by  the  Judge's 
cautioning  the  Jury  to  disregard  such  re- 
marks. SUte  V.  Bessa,  110  La.  264,  39  South. 
986. 

Although,  as  a  general  rule,  the  verdict  of 
a  jury  should  not  be  set  aside  on  account  of 
Improper  remarks  by  the  prosecuting  attor- 
ney, when  the  Judge  has  cautioned  the  Jui7 
to  disregard  such  remarks,  our  conclusion  is 
that  the  remarks  made  by  the  district  attor- 
ney and  the  caution  given  by  the  trial  Judge 
to  the  Jury  in  this  case  were  of  such  a  char- 
acter as  to  compel  our  setting  aside  the  ver- 
dict Precedents  for  this  ruling  are  to  be 
found  In  State  v.  Williams,  116  La.  65,  40 
South.  531,  citing  State  v.  Thompson,  106  La. 
366,  30  South.  895;  State  v.  Blackman,  108 
La.  124,  32  South.  334,  92  Am.  St  Rep.  377; 
State  V.  High,  122  La.  630,  37  South.  878,  cUx 
Ing  State  v.  Robinson,  112  La.  939,  36  South. 
811. 

The  verdict  and  sentence  appealed  from 
are  annulled  and  set  aside,  and  the  case  is 
remanded  to  the  district  court  for  a  new 
triaL 
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*  No.  20166. 

MERCHANTS'   &  FARMERS'  BANK  ▼. 

FISCHER   LUMBER  CO. 

(Supreme  Court  of  Louisiana.     Feb.  23,  191B. 

Rehearing  Denied  March  22,  19160 

(Svllabus  iv  the  Cowrt.) 

1.  SEQITEaTBATION     ^=>\\  —  JUBIBDIOTIOW    — 

Domicile  or  Defendant. 

Under  the  terms  of  Act  No.  64  of  1876,  p. 
106,  the  plaintiff  in  a  suit  may  sequester  prop- 
erty upon  which  be  has  a  privilege,  and  cite 
the  defendant  in  the  place  where  Uie  property 
is  sequestered,  though  the  domicile  or  residence 
of  the  defendant  is  out  of  that  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent.  Dig.  {  10;    Dec.  Dig.  <S=»11.1 

2.  Appeai,  and  Esbob  «=»373— Detoltjtivk 
Appeal— Judgment  Dissoi-viNa  Warr  or 
Sequestbation. 

A  plaintiff  may  appeal  devolutively  from  a 
Judgment  dissolving  the  writ  of  sequestration 
in  such  suit 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {J  2001-2004;  Dec.  Dig.  <3=> 
873.] 

8.  Estoppel  «=3l01— "Pbivileob"— Plea  of 

Estoppel. 

A  plea  of  estoppel,  based  upon  alleged  rep- 
resentations or  admissioDs  made  by  a  debtor  to 
sustain  a  privilege  claimed  by  a  plaintiff,  is 
without  merit  Privileges  are  granted  by  law, 
and  not  by  covenant  or  estoppel. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §  293 ;    Dec.  Dig.  <8=»101. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Privilege.] 

4.  Seqtjestbation  <S=s»17  —  DissoLtmoN   of 

Wbix— Gbocnds. 

A  writ  of  segueatratioD  will  be  dissolved 
where  the  plaintiff  in  writ  fails  to  show  that 
the  money  advanced  by  him  was  used  to  deaden, 
eat^  haul,  float,  or  raft  the  logs  or  forest  timber 
belonging  to  another  which  have  been  seized 
under  the  writ. 

[Ed.  Note. — For  other  cases,  see  Sequestra- 
tion, Cent.  Dig.  §S  35-^7;   Dec.  Dig.  «=>17.] 

Appeal  from  Fourteenth  Judicial  District 
Court,  Parish  of  Avoyelles;  A.  J.  Lafargue, 
Jndge. 

Action  by  the  Merchants'  tt  Farmers'  Bank 
against  the  Fischer  Lumber  Company. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals. •  Afflrmed. 

J.  W.  Joffrion,  of  MarksvUle,  for  appel- 
lant. Gustave  Lemle,  of  New  Orleans,  and 
Cappel  &  Cappel,  of  MarksvUle,  for  apiteUee. 

SOMMERVILLB,  J.  The  plaintiff  la  dom- 
iciled in  the  parish  of  St.  Landry.  The  de- 
fendant is  domiciled  In  the  parish  of  Orleans. 
And  plaintiff,  representing  that  it  has  a  priv- 
ilege upon  certain  logs  belonging  to  defend- 
ant in  Avoyelles  parish,  for  money  advanced 
to  defendant  for  the  purpose  of  cutting  and 
hauling  those  logs,  caused  a  writ  of  seques- 
tration to  Issue  from  the  district  court  of 
Avoyelles  parish,  and  certain  logs  belonging 
to  defendant  were  seized  under  said  writ  by 
the  sheriff  of  that  parish.  Plaintiff  asked 
that  the  defendant  company  be  duly  dted  to 
appear  and  answer,  and  for  Judgment  de- 


claring the  property  seized  to  be  subject  to 
a  privilege  in  its  (plaintiff's)  favor,  and  that 
the  same  be  ordered  advertised  and  sold  to 
meet  and  pay  the  sum  of  $2,434.74,  with  cer- 
tain protest  fees,  interest,  etc. 
Defendant  appeared  in  court  and  filed: 

"The  following  peremptory  ezceptiona:  (1) 
That  of  ratione  persons.  (2)  That  of  latione 
materiae." 

And  it  prayed  for  the  dismissal  of  plain- 
tiff's suit    These  exceptions  were  overruled. 

Defendant  appeared  a  second  time,  and  pe- 
titioned the  court  for  the  release  of  the  prop- 
erty on  giving  a  forthcoming  bond.  In  thus 
appearing  to  bond  the  property,  defendant 
declared  itself  to  be  the  defendant,  and  only 
a  defendant  is  given  the  right  to  give  a 
forthcoming  bond  In  such  case ;  and  in  such 
bond  It  made  Itself  responsible  that  It  would 
not  send  the  property  out  of  the  Jurisdiction 
of  the  court,  or  make  any  Improper  use  of  it, 
and  that  it  would  present  it,  after  the  def- 
inite Judgment,  in  case  It  would  be  decreed 
to  restore  the  same  to  the  plaintiff.  Codie  of 
Practice,  arts.  279,  280;  C.  C.  2980.  Subse- 
quently defendant  appeared  and  answered, 
denying  the  existence  of  the  privilege  claim- 
ed by  plaintiff,  and  asked  for  the  dissolution 
of  the  writ  of  sequestration,  together  with 
damages  in  the  -sum  of  |1,000. 

There  was  Judgment  in  favor  of  the  de- 
fendant, dismissing  plaintiff's  demand,  and 
in  favor  of  plaintiff,  dismissing  the  recon- 
ventlonal  demand  of  defendant  for  damages. 
Plaintiff  has  appealed  devolutively;  but  de- 
fendant has  not  appealed;  and  it  has  not 
asked  for  an  amendment  of  the  Judgment 
against  it. 

[1]  On  motion  to  dismiss  appeal:  Defend- 
ant moves  to  dismiss  the  devolutive  appeal 
taken  in  this  case  by  plaintiff  on  the  ground 
that  this  court  is  without  appellate  Jurisdic- 
tion, for  the  reasons  that  the  proceeding  la 
one  in  rem.  In  which  plaintiff  has  not  asked 
for  a  i>er8onal  Judgment  against  defendant, 
and  where  plalntilTs  suit  has  been  dismissed, 
the  writ  of  sequestration  issued  In  the  suit 
has  been  set  aside,  and  the  property  seized  has 
been  released,  and  because  plaintiff  has 
failed  to  suspend  the  execution  of  the  Judg- 
ment by  obtaining  a  suspensive  appeal,  and 
furnishing  a  suspensive  appeal  bond;  and  It 
urges  that  as  there  Is  no  property  before 
this  court,  and  as  Jurisdiction  over  the  per- 
son of  defendant  was  not  acquired  by  the 
district  court,  this  court  Is  without  at^el- 
late  Jurisdiction. 

Act  No.  64,  of  1876,  p.  106,  provides  ttat: 

"*  *  *  In  all  cases  of  provisional  seisnre 
or  sequestration  the  defendant  may  be  cited, 
whether  in  the  first  instance  or  in  appeal,  either 
within  the  Jurisdiction  where  the  property  re- 
rendicated,  hypothecated  or  provisionally  seized 
or  sequestered  is  situated  or  found,  though  he 
has  his  domicile  or  residence  out  of  that  juris- 
diction," etc. 

The  defendant  was  regularly  dted;  It 
regularly  appeared  in  the  district  court;  It 
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Is  In  court  for  all  purposes  of  the  suit ;  and 
It  has  judgment  In  Its  favor,  dissolving  the 
writ  of  sequestration.  If  the  Judgment  bad 
been  in  favor  of  plaintlS,  it  (the  judgment) 
would  have  been  only  "operative  up  to  the 
▼alue  of  the  property  proceeded  against,  and 
not  binding  for  any  excess  over  the  value  of 
the  property  in  personam  against  the  de- 
fendant" 

[2]  In  either  event,  appeals,  suspensive 
and  devolutive,  might  have  been  taken  to 
the  Supreme  Ck)urt.  Plaintiff  has  taken  a 
devolutive  appeal,  and  defendant  must  an- 
swer thereto.  The  motion  to  dismiss  is  de- 
nied. 

[3]  Plea  of  estoppel:  Plaintiff  has  filed  a 
plea  of  estoppel  In  this  court,  claiming  that 
the  defendant  company  is  estopped  to  deny 
the  privilege  claimed  by  it  (plaintiff),  for  the 
reason  that  it  (the  defendant)  had  admitted 
on  several  occasions,  and  represented  to 
plaintiff,  that  the  claim  of  plaintiff  against  it 
was  secured  by  the  privilege  claimed  on  the 
logs  sequestered,  and  as  set  forth  In  the  pe- 
tition flled  in  the  cause.  Defendant  has 
moved  to  strike  tne  plea  of  estoppel  from  the 
record.  It  is  well  settled  that  the  law  grant- 
ing privileges  Is  strlctl  juris,  and  that  they 
cannot  be  created  by  contract  or  consent,  or 
by  estoppel.  The  plea  will  not  therefore  be 
further  considered  by  the  court. 

[4]  On  the  merits:  This  suit  is  on  a  cns- 
tomer's  check  or  draft  of  date  Febru- 
ary 1,  1912,  payable  February  15,  1912, 
drawn  by  D.  W.  Suiter,  to  the  order  of 
the  Merchants'  &  Farmers'  Bank,  plain- 
tiff, for  52,434.74,  with  interest,  and  ac- 
cepted by  the  defendant,  the  Fischer  Lumber 
Company.  It  Is  alleged  by  plaintiff  that  the 
money  was  advanced  to  D.  W.  Suiter,  the 
agent  of  defendant,  for  the  purpose  of  dead- 
ening and  hauling  logs  belonging  to  defend- 
ant, the  Fischer  Lumber  Company,  and  that 
it  has  a  privilege  upon  said  logs  for  the  ad- 
vances thus  made.  Plaintiff  caused  a  writ 
of  sequestration  to  issue,  and  certain  logs 
belonging  to  defendant  were  seized  under 
said  writ 

Defendant  answered  that  the  money 
claimed  by  plaintiff  as  advances  made  to 
Suiter  were  not  made  on  logs  seized  In  this 
suit,  and  it  asked  for  the  dissolution  of  the 
writ 

The  evidence  shows  that  D.  W.  Suiter  was 
under  contract  with  defendant  the  S'lscher 
Lumber  Company,  to  cut  and  haul  forest 
timber  or  logs  controlled  by  the  defendant 
company;  that  Suiter  transacted  business 
with  the  plaintiff  bank,  which  advanced 
money  to  Suiter  for  the  purpose  of  carrying 
out  his  contract  with  defendant;  that  de- 
fendant was  aware  that  such  business  rela- 
tions existed  between  Suiter  and  the  bank; 
that  Suiter  would  draw  drafts  in  favor  of 
plaintiff,  which  were  accepted  and  paid  by 
the  defendant  lumber  company.  The  evi- 
dence also  shows  that  Suiter  was  operating 
more  than  one  camp;  and  that  he  was  ob- 


taining money  from  the  plaintiff  bank  for 
operating  said  cainps. 

Defendant  does  not  deny  Its  liability  on  the 
draft  accepted  by  it,  which  is  attached  to 
the  petition  flled  in  the  case;  but  It  simply 
denies  the  existence  of  the  privilege  claimed 
by  plaintiff  on  the  logs  belonging  to  the  de- 
fendant and  seized  in  this  suit 

The  law  Is: 

"That  any  person  advancing  money  or  fur- 
nishing supplies  to  enable  another  to  deaden, 
cut,  haul,  float  or  raft  any  logs  or  forest  tim- 
ber, shall  have  privilege  upon  such  logs  or  tim> 
ber."    Act  No.  33  of  1882,  p.  47. 

The  only  question  before  the  court  la 
whether  the  money  represented  by  the  draft 
attached  to  the  petition  of  plalntlfl  was  ad- 
vanced by  It  "to  enable  another  to  deaden, 
cut,  haul,  float  or  raft"  the  logs  or  forest  tim- 
ber sequestered  In  this  case. 

The  evidence  of  plaintiff  is  conflicting  as 
to  the  origin  of  the  customer's  draft  which 
is  made  the  subject  of  this  suit  'It  (the 
draft)  represents  three  customers'  drafts 
drawn  by  Suiter  in  favor  of  plaintiff  and 
upon  the  Fischer  Lumber  Company,  prior  to 
February  1,  1912,  for  various  amounts;  yet 
Dr.  Morgan,  president  of  the  bank,  testified 
that  on  the  date  mentioned,  February  1, 1912, 
he  personally  made  the  arrangefuents  with 
Suiter,  by  which  be  placed  to  the  credit  of 
Suiter  the  sum  of  |2,434.74  In  the  bank,  and 
that  Suiter  subsequently  drew  on  that  amount 
to  meet  pay  rolls  due  laborers.  Again  he 
says  that  Suiter  had  overdrawn  his  account 
some  $600,  $700,  or  $800  on  February  1, 1912, 
and  that  part  of  the  money  advanced  on  Feb- 
ruary 1st  went  to  pay  that  Indebtedness,  and 
that  the  balance,  approximating  $1,800,  was 
placed  to  Suiter's  credU,  and  that  it  was  sub- 
sequently used  to  pay  off  the  laborers  of 
Suiter.  If  this  testimony  is  correct,  the  mon- 
ey was  not  used  on  the  timber  seized  in  this 
case,  for  that  timber  was  hauled  prior  to 
December  1,  1911,  and  plaintiff  could  have 
no  privilege  on  it  for  pay  rolls  and  supplies 
Incurred  in  1912.  This  statement  of  Dr.  Mor- 
gan is  contradicted  In  part  by  Mr.  Mangl- 
aridna,  cashier  of  the  plaintiff  bank,  who 
states  that  the  customer's  draft  of  February 
1st  was  to  extinguish-  three  drafts  Issued 
prior  to  that  date,  and  that  the  proceeds  of 
the  draft  were  not  credited  to  Suiter's  ac- 
count, and  that  no  cash  was  paid  out  under 
said  draft.  He  gives  the  date  of  the  first  of 
the  three  drafts  as  December  11,  1911,  and 
December  25th  or  26th  as  the  date  of  the 
other  two,  aggregating  $2,434. 

He  further  testified  that  the  several 
amounts  represented  in  the  draft  of  Febru- 
ary 1st  were  advanced  to  pay  labor  rolls  and 
for  supplies  of  Suiter,  while  engaged  in  cut- 
ting and  hauling  the  timber  of  defendant 
But,  when  asked  on  cross-examination  wheth- 
er or  not  Suiter  was  building  a  railroad  or 
tramroad,  for  defendant,  he  answered  that  he 
was,  and  that  he  could  not  tell  whether  any 
of  the  checks  drawn  by  Suiter,  and  paid  by 
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tbe  bank,  about  the  time  mentioned,  went 
for  building  that  tramroad  or  not  He  In- 
sisted: "I  am  positive  that  some  of  It  went 
for  the  handling  of  the  logs."  When  shown 
certain  drafts  dated  in  September  and  Oc- 
tober, 1911,  he  testified  that  the  mone^  rep- 
resented by  them  had  been  used  by  Suiter 
for  the  building  of  a  railroad ;  that  they  had 
passed  through  the  plaintiff  bank,  and  were 
honored  by  It  And  he  admits  that  tbe  mon- 
ey "might  have  been  used  for  paying  the 
laborers  working  on  the  railroad,"  referring 
to  the  draft  sued  upon;  and  that  the  bank 
cashed  aU  drafts  presented  by  Suiter  as  the 
"business  was  in  such  a  shape  that  I  did  not 
know  what  to  do." 

It  la  quite  clear  that  the  money  advanced 
to  Suiter  by  the  plaintiff  bank,  who,  the  evi- 
dence shows,  was  operating  two  or  more 
camps  In  the  same  vldnlty,  was  obtained  by 
him  from  the  plaintiff  bank  for  his  several 
enterprises;  and  It  Is  Impossible  for  the 
court  to  say  that  the  money  represented  by 
the  draft  sued  upon  was  used  for  deadening 
and  hauling  the  timber  of  defendant  It 
would  rather  appear  tliat  the  bulk  of  It  was 
not  used  for  such  purpose. 

And  this  condition  is  made  more  certain 
by  the  testimony  offered  on  behalf  of  the  de- 
fendant showing  that  the  timber  belonging 
to  It,  and  seized  In  tills  suit  on  section  29, 
was  not  deadened,  cut  and  hauled  In  the 
month  of  December,  1911,  at  the  time  that 
Suiter  incurred  his  indebtedness  to  the  plain- 
tiff bank.  That  testimony  also  shows  that 
Suiter  had  contracts  with  other  parties;  that 
no  logs  whatever  were  hauled  on  the  right 
of  way  of  the  defendant  raUroad,  on  section 
29,  after  December  1,  1911;  that  all  pay 
rolls  and  supply  bills  prior  to  December  1st 
were  paid ;  that  the  loading  during  the  month 
of  December  was  done  with  logs  at  Bayou 
Jacque;  that  no  work  was  done  on  defend- 
ant's timber  in  December;  that  whatever 
money  was  paid  by  plaintiff  On  the  December 
pay  rolls  of  Suiter  was  for  railroad  work  and 
hauling  at  Bayou  Jacque;  and  that  not  one 
log  was  hauled  and  put  on  the  right  of  way 
of  defendant  after  December  1,  1911.  And 
the  president  of  the  defendant  company  testi- 
fied positively: 

"That  there  was  no  amount  of  this  draft  ex- 
pended on  tbe  logs  now  under  seizure  on  tbe 
right  of  way  of  the  Blscher  Lumber  Company." 

The  district  'Judge,  who  saw  and  heard  the 
witnesses  testify,  was  of  the  opinion  that 
plaintiff  failed  to  show  that  the  money  claim- 
ed in  this  suit  had  been  advanced  by  It  to 
.  enable  the  log  contractor,  in  the  employ  of 
tbe  defendant  company,  to  deaden,  cut  and 
haul  tbe  timber  seized  In  this  suit  which 
timber  belongs  to  defendant  Our  conclu- 
sion is  the  same  as  that  of  the  district  Judge. 

Judgment  affirmed. 


No.  2100L 
STATE  V.  WEST. 


(iM  : 


H7) 


(Supreme  Court  of  Louisiana.     Feb.  28,  191& 
Rehearing  Denied  March  22,  1915.) 

(BifUdbut  6y  Editorial  Btaf.) 

CoinoBOB  «s>31  —  IiraEBsrrATX  Coxiockcs  — 
FoBBinonta  Iicpobtation  or  CrrRtrs 
Plants. 

An  ordinance  of  the  State  Board  of  Agri- 
culture and  Immigration,  which  proliibits  the 
importation  into  the  state  of  all  kinds  of  dtrua 
plants  and  parts  thereof,  is  invalid  as  an  inter- 
ference with  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce^ 
Cent  Dig.  {  24;  Dec.  Dig.  «=>31.] 

Appeal  from  Twenty-Fifth  Judicial  District 
Court,  Parish  of  Tangipahoa;  Robert  8.  El- 
lis, Judge. 

R.  A;  West  was  indicted  for  violating  an 
ordinance  of  the  State  Board  of  Agriculture 
and  Immigration,  and  from  a  Judgmmt 
quashing  the  indictment  the  State  appeals. 
A£9rmed,  and  accused  ordered  released  with- 
out day. 

R.  O.  Pleasant  Atty.  Gen.,  and  Wm.  H.  Mc- 

Clendon,  Dist  Atty.,  of  Amite  (O.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State.    Clay  Elliott  of  Amite,  for  appellee. 

PROVOSTT,  J.  The  state  has  appealed 
from  a  Judgment  gnashing  the  indictment 
against  the  accused,  which  indictment  is  un- 
der an  ordinance  or  regulation  of  the  State 
Board  of  Agriculture  and  Immigration,  read- 
ing, as  follows: 

"In  order  to  prevent  the  introduction  of  the 
dangerous  citrus  disease  known  as  citrus  canker, 
prevalent  in  the  principal  citrus  growing  states 
of  the  United  States,  but  not  found  to  be  preva- 
lent in  Louisiana,  the  importation  Into  this  state 
of  any  and  all  kinds  of  citrus  plants  and  parts 
of  citrus  plants  from  all  the  states  of  the  United 
States,  its  territories  and  possessions  and  ttvm 
all  foreign  countries,  is  hereby  proiiibited." 

The  Information  against  the  accused  is  In 
strict  conformity  with  this  ordinance;  that 
is  to  say,  it  does  not  charge  that  tbe  citrus 
plants  Imported  by  the  accused  were  diseas- 
ed, but  simply  charges  that  they  were  Im- 
ported. 

When  the  state  of  Missouri  aougbt  to  pro 
hibit  the  driving  or  ccmveylng  of  any  Texas 
cattle  into  the  state  between  certain  dates, 
as  a  protection  against  Texas  fever,  the  Su- 
preme Court  of  the  United  States  held  the 
statute  to  be  void  as  being  an  interference 
with  Interstate  commerce.  Railroad  Ga  v. 
Husen,  95  U.  S.  465,  24  Xj.  Ed.  627.  For 
the  same  reason,  the  ordinance  or  regolation, 
involved  In  this  case  Is  nulL 

The  Judgment  appealed  from  is  Oierefore 
affirmed,  and  tbe  accused  is  ordered  released 
without  day. 
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(136  La.  SeS) 

No.  20860. 

STATE  T.  HAGEN. 

(Sapreme  Conrt  of  Lonisiana.    Feb.  28,  1916. 

Rehearing  Denied  March  22, 1916.) 

(ByUahfu  iy  the  Court.) 

1.  CBiinNAL  Law  9s>1017  —  IinoxicATiNa 
LiqcoBs  ®=alO— Obdinancs  ov  Folick  Ju- 
BY— PowKB    TO    Enact— AppeaI/— JUKI8DI0- 

TION. 

The  provision  of  the  Constitution  which  ex- 
tends the  appellate  jnrisdiction  of  this  conrt  to 
"all  cases  in  which  the  constitutionality  or  le- 
gality •  ♦  •  of  an^  fine,  forfeiture  or  penal- 
ty, imposed  by  a  municipal  corporation,  shall  be 
In  contestation,  whatever  may  be  the  amount," 
applies  to  cases  arising  under  parish,  or  police 
jury,  ordinances,  as  well  as  to  Uiose  arising  un- 
der the  ordinances  of  cities,  towns,  and  villages. 

Note. — A  majority  of  the  members  of  the 
court  concur  in  the  decree  in  this  case,  on  the 
ground  that  the  ordinance,  under  which  defend- 
ant was  convicted,  was  unauthorized ;  the  mem- 
bers in  the  minority,  including  the  organ  of  the 
court,  are  of  opinion  that,  under  the  law  in 
force  when  the  ordinance  was  adopted,  it  was 
authorized,  but  that  it  was  superseded  by  a  stat- 
ute enacted,  pending  defendant's  appeal  to  this 
conrt,  which  contained  no  saving  clause,  and 
hence  that  the  sentence  appealed  from  cannot 
be  affirmed,  and  that  no  sentence  can  be  impos- 
ed under  the  later  statute,  which  is  ex  post 
facto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w  Cent.  Dig.  JS  2572-2576,  2589 ;  Dec.  Dig. 
^»1017:  Intoxicating  Liquors,  Cent  Dig.  {§ 
7-12;   Dec.  Dig.  <g=»10.] 

(Additional  ByUabw  Iv  Editorial  Staff.) 

2.  CBnnNAi.   Law    ®=»1017— Appkalt-Jueib- 

DICTIOH— "MUHICIPAI.  CoBPOKATION." 

A  "municipal  corporation"  is  a  body  cor- 
porate and  politic,  established  by  law  to  share 
in  the  civil  government  of  the  country,  but 
chiefly  to  regulate  and  administer  the  local  and 
internal  affairs  of  the  city,  town,  or  district 
incorporated.  As  used  in  Const,  art.  85,  ex- 
tending the  appellate  jurisdiction  of  the  Su- 
preme Court  to  all  cases  in  which  the  constitu- 
tionality or  legality  of  any  fine,  forfeiture,  or 
penalty  imposed  by  a  municipal  corporation 
shall  be  in  contestation,  the  term  "municipal 
corporation"  includes  "parish"  (citing  Words 
and  Phrases,  Municipal  Corporation). 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  2572-257S,  2589 ;  Dec.  Dig. 
«S=9l017.] 

O'Niell,  3.,  dissenting. 

Appeal  from  First  Judicial  District  Conrt, 
Parish  of  Caddo;  J.  B.  Land,  Jndge. 

Emmet  Hagen  was  convicted  of  nnlawfol- 
ly  maintaining  a  public  nuisance,  and  ap- 
peals.    Reversed,  and  defendant  discharged. 

Scheen  &  Blanchard  and  E.  P.  Mills,  all 
of  Shreveport,  for  appellant  R.  G.  Pleasant, 
Atty.  Gen.,  and  W.  A  Mabry,  Dlst  Atty.,  of 
Shreveport  (G.  A.  Gondran,  of  New  Orleans, 
of  counsel),  for  the  State. 

On  Motion  to  Dismiss  AppeaL 

MONROE,  O.  J.    Defendant  was  prosecat- 

ed  under  an  ordinance  of  the  police  jury  of 
the  parish  of  Caddo,  entitled  "An  ordinance 
for  the  suppression  of  the  blind  tiger  and  the 


enforcement  of  the  prohibition  law  of  the 
parish  of  Caddo."  After  excepting  to  the 
Jurisdiction  of  the  district  court,  he  moved 
to  quash  the  blU  of  information,  on  the 
ground  that  the  ordinance  Is  Illegal  and  un- 
constltutlonal,  for  various  reasons,  which 
are  fully  set  forth,  and,  his  motion  having 
been  orerruled,  he  took  his  bill  of  exception, 
after  which,  he  was  convicted  and  sentenced, 
and  he  took  his  appeal.  The  state  moves  to 
dismiss  the  appeal,  on  the  grounds  that  the 
offense  with  which  the  defendant  Is  charged 
Is  not  punishable  by  death  or  Imprisonment 
at  hard  labor,  and  no  fine  exceeding  $300  or 
imprisonment  exceeding  six  months  has  ac- 
tually been  Imposed  upon  him,  that  the  ordi- 
nance under  which  he  was  convicted-  and 
sentenced  has  not  been  declared  unconstitu- 
tional, and  that  all  other  matters  brought  op 
by  the  appeal  involve  questions  of  fact,  and 
hence  that  this  court  is  without  jurisdiction 
of  the  appeaL 

[1]  It  will  be  observed,  however,  that  de- 
fendant, by  his  motion  to  quash,  has  put  in 
contestation  the  constitutionality  and  legal- 
ity of  the  ordinance  under  which  he  has  been 
convicted,  and  article  85  of  the  Constitution 
declares  that  the  appellate  jurisdiction  of 
this  court  shall  extend — 

"to  all  cases  In  which  the  constitutionality  or 
legality  of  any  tax,  toll  or  impost  whatever,  or 
of  any  fine,  forfeiture,  or  penoiiv  imposed  by  a 
municipal  oorporation,  thall  he  tn  oontettation, 
mkatever  may  he  the  amount  thereof,  and  to 
all  cases  wherein  an  ordinance  of  a  municipal 
corporation  or  a  law  of  this  state  has  been  de- 
clared unconstitutional,  and  in  such  cases  the 
appeal,  on  the  law  and  the  facts,  shall  be  di- 
rectly from  the  court  in  which  the  case  origi- 
nated to  the  Supreme  Court,  and  to  criminal 
cases  on  questions  of  law  alone." 

And  then  follows  a  8i)eclflcatlon  of  the  par- 
ticulilr  class  of  criminal  cases,  to  which  alone 
the  jurisdiction  is  extended,  and  which  does 
not  Include  the  case  here  presented. 

It  is  clear,  from  the  foregoing,  that  if  the 
fine  and  penalty,  the  constitutionality  and  le- 
gality of  which  defendant  has  put  in  con- 
testation, have  been  ia&posed  by  a  municipal 
corporation,  this  court  is  vested  with  juris- 
diction of  the  appeal ;  but  the  contention  of 
the  prosecution  is  that  a  parish  is  not  a  mu- 
nicipal corporation,  within  the  meaning  of 
the  langruage  above  italicized,  which  lan- 
guage, it  is  said,  must  be  confined  in  its  ap- 
plication to  dtles,  towns,  and  villages. 

[2]  Chancellor  Kent  defined  a  "municipal 
corporation"  to  be: 

"A  public  oorporation,  created  by  government 
for  political  purposes,  and  having  subordinate 
and  local  powers  of  legislation ;  e.  g.,  a  county, 
town,  city,"  etc.    2  Kent,  Com.  275. 

In  BouTler's  Law  Dictionary  (Ed.  1865)  we 
find: 

"Munidpal.  Strictly,  this  word  applies  only 
to  what  belonm  to  a  city.  Among  the  Romans, 
cities  were  called  municipia;  those  cities  vol- 
untarily joined  the  Roman  republic,  in  relation 
to  their  sovereignty  only,  retaining  their  laws, 
their  liberties,  and  their  magistrates,  who  were 
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thence  called  municipal  magistrates.  With  ns, 
this  word  has  a  more  extensive  meaningr;  for 
example,  we  call  municipal  laws,  not  the  law 
of  a  city  only,  but  the  law  of  the  state.  1  Bl. 
Com.  'Municipal'  is  used  in  contradistinction 
to  'international' ;  thus,  we  say  an  offense 
aKainst  the  law  of  nations  is  an  international 
offense,  but  one  committed  against  a  particu- 
lar state  or  separate  community  is  a  muniiiipal 
offense." 

In  the  same  work  (Ed.  1897)  we  'find: 
"Municipal  Corporation.  A  public  corpora- 
tion, created  by  government  for  political  pur- 
poses, and  having  subordinate  and  local  powers 
of  legislation ;  e.  g.,  a  county,  town,  city,  etc. 
2  Kent.  275;  Ang.  i  A.  Corp.  9,  29;  Bald.  222, 
An  incorporation  of  persons,  inhabiCants  of  a 
particular  place,  or  connected  with  a  particu- 
Mr-  district,  enabling  them  to  conduct  its  local 
cItU  government.  Glover,  Mun.  Corp.  1.  •  •  • 
There  are  territorial  subdivisions,  not  incorpo- 
rated, 1}ut  which  are,  like  municipal  corpora- 
tions, instrumentalities  of  local  government  for 
eertfdn  definite  purposes.  Such  are,  in  some 
states,  the  counties,  or  towns,  or  school  dis- 
tricts, where  they  are  not  incorporated.  They 
are  termed  quasi  corporations,  which  title  see. 
They  are  not  included  in  the  phrase  'counties  or 
municipal  corporations'  in  a  statute.  [Eaton  v. 
S^ervisora    of    Manitowoc    County]   44   Wia. 

Then  follows  a  dissertation  upon  the  pow- 
ers of  public  corporations,  possessing  char- 
ters, which  are  differentiated  from  quasi  cor- 
porations, which  have  no  charters. 

Turning  to  another  title  in  the  same  work, 
we  find: 

"Quasi  Corporations.  A  term  applied  to  those 
bodies,  or  municipal  societies,  which,  though  not 
vested  with  the  general  powers  of  corporations, 
are  yet  recognized,  by  sCatutes  or  Immemorial 
usage,  as  persona,  or  aggregate  corporations, 
with  precise  duties,  which  may  be  enforced,  and 
privileges,  which  may  be  maintained,  by  suits 
at  law.  They  may  be  considered  quasi  corpora- 
tions, with  limited  powers,  coextensive  with 
the  duties  imposed  upon  them  by  statute  or 
osage,  but  restrained  from  a  general  use  of  the 
authority  which  belongs  to  those  metaphysical 
persons,  by  the  common  law." 

"Among  quasi  corporations  may  l>e  ranked 
counties,  and  also  towns,  townships,  parishes, 
hundreds,  and  other  political  subdivisions  which 
are  established  without  an  express  charter  of 
incorporation,  commissioners  of  a  county,  most 
of  (he  commissions  instituted  for  public  use, 
supervisors  of  highways,  overseers  or  guardians 
of  the  poor,  loan  officers  of  a  county,  trustees 
of  a  school  fund,  trustees  of  the  poor,  school 
districts,  trustees  of  schools,  judges  of  a  court 
authorized  to  take  Irands  to  themselves  in  their 
official  capacity,  and  the  like,  who  are  invested 
witii  corporate  powers,  sub  modo,  and  for  a 
few  specified  purposes  only.  The  Governor  of 
a  state  has  been  neld  a  quasi  corporation  sole. 
[Governor  t,  Allen]  8  Humph.  176.  So  has  a 
trustee  of  a  friendly  society,  in  whom,  by  stat- 
ute, property  is  vested,  and  by  and  against 
whom  suits  may  be  brought  See  1  B.  &  Aid. 
157.  So  of  a  levee  district,  organized  by  stat- 
ute to  reclaim  land  from  overflow.  [Dean  t. 
Davis]  51  CaL  406.  And  fire  departments,  hav- 
ing by  statute  certain  powers  and  duties  which 
necessarily  invest  them  with  limited  capacity 
to  sue  and  be  sued.  [Clarissey  t.  Metropolitan 
Fire  Dept]  31  N.  Y.  Super.  Ct  224.  It  may 
he  laid  down  as  a  general  rule  that  where  a 
body  is  created  b^  statute,  possessing  powers 
and  duties  which  mvolve,  incidentally,  a  quali- 
fied capacity  to  sue  and  be  sued,  such  body  is 
tn  bf>  considered  a  quasi  corporation,"  etc. 

In  Black's  Law  Dlctlonarj',  the  primary 
definition  which  the  author  glres  of  "munici- 


pal corporatlonB*'  is  In  the  language  of  Qian- 
ceUor  Kent  (adopted  hy  Bonvier,  supra). 

In  Commissioners  of  Laramie  Co.  ▼.  Com- 
missioners of  Albany  Co.,  92  U.  S.  307,  23  L. 
Ed.  552,  it  appeared  that  Albany  and  Car- 
bon counties  were  created  out  of  Laramie 
county,  but  that  no  provision  was  made  with 
regard  to  the  payment  of  the  then  debt  of 
Laramie  county,  and  the  suit  was  brought  to 
recover  from  the  new  counties  their  Just  pro- 
portion of  that  debt.  The  opinion  of  the 
court  begins,  and  reads  in  part,  as  follows,  to 
wit: 

"Counties,  cities,   and   towns  are  municipal 

corporations,  created  by  the  authority  of  the 
Legislature;  and  they  derive  all  their  powers 
from  the  source  of  their  creation,  except  where 
the  Constitution  of  the  state  otherwise  provides. 
Beyond  doubt,  they  are,  in  general,  made  bodies 
politic  and  corporate,  and  are  usually  invested 
with  certain  subordinate  legislative  powers,  to 
facilitate  the  due  administration  of  their  own 
internal  affairs,  and  to  promote  the  general  wel- 
fare of  the,  municipality.  •  •  •  Trusts  of 
great  moment,  it  must  be  admitted,  are  confided 
to  such  municipalities.  •  •  •  Corporations 
of  the  kind  are  properly  denominated  public  cor- 
porations, for  the  reason  that  they  are  but  parts 
of  the  machinery  employed  in  carrying  on  the 
affairs  of  the  state.  •  •  •  Such  corporations 
are  composed  of  all  the  inhabitants  of  the  terri- 
tory included  in  the  political  organization ;  and 
the  attribute  of  individuality  is  conferred  on 
the  entire  mass  of  such  residents.  *  •  •  In- 
stitutions of  the  kind,  whether  called  connties 
or  towns,  are  auxiliaries  of  the  state  in  the 
important  business  of  municipal  rule.  •  *  • 
'Civil  and  geographical  division  of  the  state  into 
counties,  townships,  and  cities,'  said  Thomp- 
son, C.  J.,  'had  its  origin  In  the  convenience  and 
necessities  of  the  people;  but  this  does  not 
withdraw  these  municipal  divisions  from  the  sd- 
pervision  and  control  of  the  state  in  matters  of 
internal  government,' "  etc. 

The  general  definition  given  by  Judge  Dil- 
lon is  as  follows: 

"Sea  19.  Municipal  corporations  are  bodies 
politic  and  corporate,  •  •  •  established  by 
law  to  assist  in  the  dvil  government  of  the 
country,  but  "chiefly  to  regulate  and  administer 
the  locu  or  internal  affairs  of  the  city,  town,  or 
district  which  is  incorporated.  We  may  there- 
fore define  a  municipal  corporation  to  be  the 
incorporation,  by  the  authority  of  the  govern- 
ment, of  the  inhabitants  of  a  particular  place  or 
district,  and  authorizing  them,  in  their  corpo- 
rate capacity,  to  exercise  subordinate  spedned 
powers  of  legislation  and  regulation  with  re- 
spect to  their  local  internal  concerns."  Dillon 
on  Mun.  Corp.  (3d  Ed.)  voL  1,  p.  18. 

It  is  true  that  the  learned  author  there- 
after explains  that  there  is  a  dUIerence  be- 
tween municipal  and  other  public  corpora- 
tions, and  that,  though  all  municipal  cot^ 
poratlons  are  public  bodies,  created  for  dvil 
or  political  purposes,  all  dvil,  political,  or 
public  corporations  are  not.  In  the  proper  use 
of  language,  municipal  corporatlona,  and 
that: 

"The  phrase  'mnnidpal  corporations,'  in  the 
contemplation  of  this  treatise,  has  reference  to 
Incorporated  villages,  towns,  and  dties,  with 
power  of  local  administration,  as  distinguished 
from  other  public  cori>oratioiis,  such  as  coun- 
ties and  quasi  corporations." 

"The  distinction  between  mnnidpal  corpot*- 
tlons  proper,"  the  author  continues,  "audi  as 
chartered  towns  and  dties,  or  towns  and  dties 
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Tolontarlly  or^nlzed  ander  general  incorporat- 
ing acts,  sach  as  exist  in  a  nnmber  of  the  states, 
and  involnntary  quasi  corporations,  snch  as 
counties,  has  been  very  dearly  drawn  by  the 
Supreme  Court  of  Ohio." 

And  a  definition  la  quoted  from  Hamilton 
County  T.  Migbels,  7  Ohio  St  109,  to  the  ef- 
fect that  a  municipal  corporation  proper  Is 
called  Into  existence  either  at  the  direct 
solicitation  or  by  the  free  consent  of  the 
persons  composing  it,  and  for  their  own  local 
and  priyate  advantage  and  convenience, 
while  counties  are,  at  most,  but — 
"local  organizations,  which,  for  purposes  of 
civil  administration,  are  invested  with  a  few 
functions  characteristic  of  corporate  existence. 
*  *  *  They  are  local  subdivisions  of  the  state, 
created  by  the  sovereign  power  of  the  state,  of 
its  own  sovereign  wiU,  without  the  particular 
solicitation,  consent,  or  concurrent  action  of  the 
people  who  inhabit  them." 

In  Words  and  Phrases,  under  the  title 
"Municipal  Corporations,"  we  find  (volume  6, 
p.  4620): 

"A  municipal  corporation  is  a  body  corporate 
and  politic,  established  by  law  to  share  in  the 
civil  government  of  the  country,  but  chiefly  to 
regulate  and  administer  the  local  or  internal 
affairs  of  the  city,  town,  or  district  incorpo- 
rated [citinp  many  authorities].  •  •  •  The 
term  *manicipal  corporations'  includes  counties. 
Glenn  v.  York  County  Com'rs,  6  S.  C.  (6  Mch.) 
412,  418.  •  ♦  •  The  term  'municipal  corpo- 
ration' includes  a  county,  under  the  general  mu- 
nicipal law.  People  v.  Carpenter,  52  N.  I. 
Supp.  781,  783.  31  App.  Dlv.  603.  ••  * 
The  term  'municipal  corporations,'  in  the  clause 
in  the  Alabama  Constitution  providing  that  pri- 
vate property  shall  not  be  taken  for  private  use, 
or  for  the  use  of  corporations,  other  than  mu- 
nicipal, without  the  consent  of  the  owner,  in- 
dades  counties.  •  •  •  Const  art  1,  t  14, 
which  provides  that  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation,  oth- 
er than  municipal,  until  full  compensation 
therefor  be  first  made,  in  money,  etc.,  refers  to 
such  corporations  as  are  for  the  purpose  of 
public  government,  and  therefore  includes  coun- 
ties. Pacific  Coast  Ry.  Co.  v.  Porter,  15  Pac. 
774.  775,  74  Cal.  261.    •    •    • " 

'"The  constitutional  amendment  empowering 
the  Legislature  to  authorize  municipal  corjrara- 
tiona  to  levy  assessments  for  local  improve- 
ments, without  regard  to  the  cash  value  of  the 
property  assessed,  held  to  authorise  such  leg- 
islation with  respect  to  counties.  Dowlan  v. 
County  of  Sibley,  31  N.  W.  517,  518,  36  Minn. 
430."     Id.  p.  4624. 

"The  word  'municipal,'  as  originally  used,  in 
its  strictness  applied  to  cities  only ;  but  the 
word  has  now  a  more  extended  meaning,  and, 
when  applied  to  corporations,  the  words  'polit- 
ical,' 'municipal,'  and  'public'  are  used  inter- 
changeably. Curry  v.  District  Tp.  of  Sioux 
City,  17  N.  W.  181,  192,  62  Iowa,  102  (cited 
in  Port  of  Portland,  27  Pac.  263,  284,  20  Or. 
680,  13  L.  B.  A.  533)." 

It  will  be  observed  that  Judge  Dillon 
speaks  of  "Involuntary  quasi  cotporations, 
such  as  counties,"  and  that  the  Supreme 
Court  of  Ohio,  whose  definition  he  adopts, 
refers  to  counties  as  "but  local  organizations 
which  •  ♦  •  are  vested  with  but  few 
functions  characteristic  of  corporate  exist- 
ence," and  which  are  "created  by  the  sover- 
eign power  of  the  state,  •  •  •  without 
the  particular  solicitation,  consent,  or  con- 
current action  of   the  people  who  Inhabit 


them."  And  what  la  thus  said  may  be  true, 
in  a  general  sense,  when  considered  with 
reference  to  conditions  existing  In  other 
states,  and  which,  at  one  time,  existed  In  this 
state;  but  It  does  not  accurately  describe 
the  conditions  now  existing  and  which  have 
existed  In  Louisiana  for  the  past  30  years 
and  more.  The  Louisiana  Gonstltutipn  of 
1812  mentions  the  existence  of  certain  "coun- 
ties" into  which  the  state  was  then  divided, 
provides  for  their  representation  In  the  Oen- 
eral  Assembly,  and  contains  no  other  refer- 
ence to  them,  and  the  succeeding  Constitu- 
tions, up  to  that  of  1879,  were  equally  reti- 
cent upon  that  subject  The  Constitution 
last  mentioned,  and  those  of  1898  and  1913, 
however,  contain  among  others  the  following 
provisions  (giving  the  numbers  of  the  ar- 
ticles In  the  present  Constitution),  to  wit: 

"Art.  277.  The  General  Assembly  may  estab- 
lish and  organize  new  parishes,  wnlch  shall  be 
bodies  corporate,  with  such  powers  as  may  be 
prescribed  by  law.    •    •    • 

"Art.  278.  All  laws  changing  parish  lines,  or 
removing  parish  seats,  shall,  before  taking  ef- 
fect, be  submitted  to  the  electors  of  the  parish 
or  parishes  to  be  affected  thereby,  at  a  special 
election  held  for  that  purpose,  and  the  lines, 
or  parish  seat,  shall  remain  unchanged  unless 
two-thirds  of  the  qualified  electors  of  the  parish 
or  parishes  affected  thereby  vote  in  favor  there- 
of at  such  election. 

"Art  279.  Any  parish  may  be  dissolved  and 
merged  by  the  General  Assembly  into  a  contig- 
uous parish  or  parishes,  two-thirds  of  the  quali- 
fied electors  of  the  parish  proposed  to  be  dis- 
solved voting  in  favor  thereof  at  an  election 
held  for  that  purpose:  Provided,  that  the  par- 
ish or  parishes  into  which  the  dissolved  parish 
proposes  to  become  incorporated  consents  there- 
to by  a  majority  of  its  qualified  electors  voting 
therefor."  ^ 

It  will  be  seen,  therefore,  that  in  Louisiana 
parishes  are  not  now  "created  by  the  sover- 
eign power  of  the  state,  without  the  partic- 
ular solicitation,  ccmsent,  or  concurrent  ac- 
tion of  t)ie  people  who  inhabit  them,"  but 
that  to  the  contrary,  they  can  neither  be  es- 
tablished nor  disestablished  without  such  con- 
sent and  concurrent  action.  On  the  oth» 
band,  there  Is  no  special  act  of  the  General 
Assembly  Incorporating  any  city  or  town  in 
the  state  that  may  not  be  repealed  by  the 
General  Assembly,  with  or  without  the  con- 
sent of  the  inhabitants,  and  the  same  Is  true 
of  Act  Na  136  of  1898,  under  which  many  of 
our  cities,  towns,  and  villages  enjoy  their 
corporate  existence,  and  from  which  they 
derive  their  powers.  Moreover,  as  the  Con- 
stitution and  the  grants  contained  In  Act  Na 
136  of  1898  furnish  the  measure  of  the  pow- 
ers conferred  upon  the  dtles,  towns,  and  vil- 
lages established  under  their  authority,  so  the 
Constitution  and  the  various  acts  of  the  Gen- 
eral Assembly  conferring  powers  upon  the 
police  Juries  furnish  the  measure  of  those 
powers,  and  include  all  of  the  general  powers 
essential  to  the  administration  of  local  gov- 
ernment such  as  the  power  to  levy  taxes,  to 
provide  for  the  general  welfare,  to  maintain 
peace  and  order,  to  incur  debt  and  issue 
bonds  (under  certain  drcumstanoes  and  for 


Digitized  by 


Google 


938 


67  SOUTHBKN  RBFORTBR 


(La. 


certain  purposes),  to  enact  ordinances  and 
provide  penalties  for  their  enforcement,  and 
to  do  many  other  things  that  are  speclflcally 
mentioned.  Const.  Arts.  69,  106,  174,  276, 
277,  278,  279,  280,  281,  292,  293 ;  R.  S.  J  2743  et 
seq.;  Act  No.  81  of  1880 ;  Act  No.  115  of  1898; 
Acts  Nos.  66,  202,  221,  of  1902 ;  Acts'  Nos.  37, 
204,  207,  815,  of  1908;  Acts  Nos.  128,  151, 
198,  of  1910;  Acts  Nos.  81,  132  (Incorporated 
as  an  amendment  to  the  Constitution),  141, 
145,  182,  219,  239,  of  1912;  Acts  Nos.  11,  19, 
135,  183,  192  (Incorporated  In  the  Constitu- 
tion), 194  (Incorporated  In  the  Constitution), 
197,  227,  296,  302,  of  1914  (and  probably  many 
others). 

The  coupling.  In  the  various  Constitutions 
and  statutes,  of  "parishes"  with  "municipal 
corporations,"  by  the  conjunction  "and,"  no 
doubt,  Indicates  that  those  terms  were  not  re- 
garded as  Interchangeable  under  all  drcum- 
stances;  but  construing  the  provision  In  previ- 
ous Constitutions,  Identical  with  that  now  un- 
der consideration,  the  court  has  apparently 
never  for  a  moment  doubted  that  they  were 
Intended  to  bear  the  same  meaning,  within 
the  contemplation  of  that  provision,  and  for 
some  other  puri>oses. 

Thus,  In  Parker  v.  Scogln,  U.  La.  Ann. 
629,  the  validity  of  an  ordinance  of  the  police 
Jury  of  Caddo  parish  was  challenged,  upon 
the  ground,  among  others,  that  a  confession 
o£  Judgment  upon  which  It  was  based  was 
not  binding  upon  each  Individual  taxpayer; 
but  the  court  said: 

"The  nature  of  municipal  corporations  is  such 
that  they,  of  necessity,  represent  all  the  citizens 
of  the  territory  or  district  submitted  to  their 
jurisdiction  by  classes,  as  well  as  collectively." 

And  the  Idea  that  a  parish  was  not  to  be 
regarded  as  a  municipal  corporation.  In  that 
connection,  does  not  seem  to  have  suggested 
Itself,  though  the  amount  Involved  In  the 
case  was  sufficient,  of  Itself,  to  have  confer- 
red Jurisdiction  on  the  court 

In  Parish  of  Lincoln  v.  Huey,  80  La.  Ann. 
1244,  defendant,  having  resisted  the  payment 
of  a  parish  license  for  a  grogshop,  was  con- 
demned, and  appealed,  first  to  the  district 
court,  and  then  to  this  conrt,  where  It  was 
said: 

"There  was  an  appeal  to  the  district  court, 
which  was  properly  dismissed,  and  this  second 
appeal  was  takea  direct  from  the  parish  court 
to  this  court.  Our  jurisdiction  attaches  by  rea- 
son of  the  question  involved — the  legality  of  the 
tax— without  regard  to  the  amount." 

In  Parish  of  8t  Lan(fr7  ex  rel.  Fontenot  ▼. 
Stout,  32  La.  Ann.  1278,  defendant  appealed 
from  a  Judgment  condemning  him  to  fine  or 
Imprisonment,  under  an  ordinance  of  the  po- 
lice Jury,  and  a  motion  was  made  to  dismiss 
the  appeal,  upon  the  ground,  apparently,  that 
this  court  was  without  jurisdiction.  But  It 
was  said: 

"It  is  a  case  involving  the  constitutionality 
or  legality  of  a  fine  imposed  by  a  municipal 
corporation,'  and  is  therefore  appealable." 

In  State  and  Police  Jury  v.  Isabel,  40  La. 
Ann.  840,  4  South.  1,  defendant,  by  demurrer, 
attacked  an  ordinance  of  the  parish  of  Jeffer- 


son, under  which  he  was  prosecated,  and, 
his  demurrer  having  been  sustained,  and  the 
state  and  parish  having  appealed,  he  moved 
to  dismiss  the  appeal,  on  the  ground  that  the 
case  was  unappealable.    The  court  said: 

"This  is  untenable.  It  Is  apparent  from  the 
above  statement  that  the  case  involves  a  con- 
testation as  to  the  constitutionality  or  legality 
of  a  fine  or  penalty  imposed  by  a  municipal  cor- 
poration. This  authorizes  an  appeal  to  this 
court  under  article  81  of  the  Constitution." 

In  State  v.  Miller,  41  La.  Ann.  65,  7  South. 
672,  defendant  appealed  from  a  sentence  of 
fine  or  Imprisonment  Imposed  under  an  ordi- 
nance of  a  police  Jury,  and  It  was  said  by  the 
court: 

"The  suggestion  that  we  have  no  Jnrisdicticia 
in  such  a  case  is  without  merit  It  is  undoubt- 
edly a  case  'wherein  the  constitutionality  «r 
legality  of  a  fine  or  penalty,  imposed  by  a  mu- 
nicipal corporation  is  in  contestation,'  and  of 
all  such  cases,  witiiout  limitation,  article  81  of 
the  Constitution  invests  this  court  with  Juris- 
diction." 

In  Howcott  ▼.  Smart  125  La.  60,  61  Soatb. 
64,  It  was  found  that  taxes  levied  by  a 
police  Jury  were  challenged  as  Illegal,  and  it 
was  held  that  this  court  was  vested  with  ju- 
risdiction of  the  appeaL  It  appears,  there- 
fore, that  counties  (or,  as  in  onr  case,  pariti- 
es), even  though  they  be  quasi  corporations, 
with  no  definite  charters,  are  held  by  aU  the 
authorities  to  be,  In  some  sense,  If  not  strict- 
ly, technically,  and  for  all  purposes,  mu- 
nicipal corporations;  that  they  are  so  held 
by  some  courts  for  some  purposes,  and  by 
other  courts  for  other  purposes,  the  matt« 
depending  upon  the  language  and  purpose 
of ,  the  law  to  be  construed.  It  further  ap- 
pears that.  In  this  instance,  the  language  of 
the  law,  considering  the  context  as  well  as 
the  clause  which  Is  Immediately  ai^llcable 
to  the  case,  extends  the  appellate  Jurisdiction 
of  this  court  to— 

"all  cases  in  which  the  constitutionality  or  le- 
gality of  any  tax,  toll  or  impost  whatever" 
(meaning  any  tax,  toll,  or  Impost  levied  by  the 
state,  no  matter  how  small  the  amount  in- 
volved), "or  in  which  any  fine,  forfeiture,  or 
penalty,  imposed  by  a  municipal  corporation, 
wliatcver  may  be  the  amount  thereof,  shall  Iw 
in  contestation,"  and  to  "all  other  cases"  (re- 
gardless of  the  amount  Involved  and  of  aU 
other  considerations)  "wherein  an  ordinance  of 
a  municipal  corporation  or  a  law  of  the  state 
has  been  declared  nnoonstitntional." 

The  purpose  of  these  provisions  would 
therefore  seem  to  have  been.  In  the  one  case, 
to  afford  to  the  dtlzen  an  appeal  to  the 
court  of  last  resort  as  against  an  illegal  or 
unauthorized  tax  or  penalty,  whether  im- 
posed directly  by  the  state  or  nuder  Its  au- 
thority, and  to  afford  the  same  relief  to  the 
state  as  against  attempts  to  defeat  the  col- 
lection of  such  taxes  or  penalties,  when  au- 
thorized and  legal,  and,  in  the  other  case,  to 
afford  that  relief  to  the  state  in  cases  where 
Inferior  courts  may  nullify,  as  unconstitu- 
tional. Its  laws,  enacted  by  the  Oeneral  As- 
sembly or  by  Its  authorized  agents;  and.  If 
that  be  the  purpose,  it  would  not  be  half  ac- 
complished, and  mucb  confusion  would  re- 
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suit,  If  this  court  should  decline  to  entertain 
Jurisdiction  in  a  case  In  which  the  consti- 
tutionality or  legality  of  a  tax  or  penalty  Im- 
posed by  a  parish  (or  poUce  Jury,  acting  for 
a  parish)  Is  in  contestation,  and  yet  exercise 
such  Jurisdiction  in  a  similar  case  arising 
under  an  ordinance  of  a  dty,  town,  or  vil- 
lage within  such  parish,  since  of  the  1,800,000 
people  (approximately)  now  constituting  the 
population  of  the  state  nearly  two-thirds  lire 
under  the  immediate  dominion  of  the  parish 
ordinances,  and  of  the  total  assessed  values 
In  the  state  a  very  large  proportion,  certainly, 
la  similarly  situated. 

We  have  shown  thi(t  Chancellor  Kent  and 
tbe  Supreme  Court  of  the  United  States,  long 
since,  defined  a  municipal  corporation  to  be 
a  "public  corporation,  created  by  the  govern- 
ment for  political  purposes,  and  having  sub- 
ordinate local  powers  of  legislation,"  and  that 
they  Included  In  the  definition  su6h  political 
subdivisions  as  "counties,"  though  they  were 
regarded  as  mere  quasi  corporations,  with- 
out special  charters,  and  with  perhaps  but 
feeble  lowers,  and  that  lexicographers  and 
text-writers  are  still  making  use  of  that  defi- 
nition ;  and  we  have  also  shown  that  a  par- 
ish, under  our  system.  Is  so  well  within  the 
definition  that  it  would  be  Impossible  to  ex- 
clude it  without  doing  violence  to  the  plain 
meaning  of  plain  English  word&  Why,  then, 
may  we  not  assume  that  the  framers  of  our 
Constitutions  have  taken  It  for  granted  that 
the  courts,  in  construing  the  language  used 
by  them,  would  accept  the  broader  Interpre- 
tation which  had  thus  been  given  and  accept- 
ed by  others,  rather  than  defeat  the  plain 
and  reasonable  purpose  of  that  language  by 
adopting  an  interpretation  which,  apparently, 
with  a  view  of  distinguishing  the  subject  of 
particular  treaties  on  corporation  law,  has 
narrowed  the  application  of  the  term  "mu- 
nicipal corporation"  to  a  particular  class  of 
public  corporations,  though  admittedly  all 
snch  corporations,  for  some  purposes,  if  not 
for  others,  fall  within  the  meaning  of  that 
term,  and,  more  particularly,  since,  as  we 
have  seen,  new  parishes  can  be  created  in 
this  state  only  by  the  consent  of  the  Inhabit- 
ants, and,  when  created,  are  constituted 
"bodies  corporate,"  thus  eliminating  the  two 
main  features  which  are  said  to  distin- 
guish "counties"  from  "municipal  oorpora- 
tions  proper." 

We  find  no  sufiBdent  answer  to  the  ques- 
tion thus  suggested,  and,  concluding  to  ad- 
here to  our  Jurisprudence  as  established, 
bold  that  the  court  is  vested  with  Jurisdic- 
tion of  this  appeaL  The  motion  to  dismiss  is 
therefore  denied. 

On  the  Merita 

Act  Ko.  221  of  1902,  p.  451,  is  entitled  and 

reads  in  part  as  follows: 

"An  act  to  amend  and  re-enact  sections  1211 
and  2778  of  the  Revised  Statutes  of  the 
state  of  Louisiana,  relative  to  granting  or 
withholding  licenses  for  the  sale  of  intoxi- 
cating liquoia. 


"Section  1.  •  •  •  That  sections  1211  and 
2778  of  the  Revised  SUtutes  of  1870  be  amend- 
ed and  re-enacted  so  as  to  read: 

"  'That  poli«e  juries  of  the  several  parishes 
of  the  state,  the  municipal  authorities  of  the 
several  villages,  towns  and  cities,  and  the  city 
council  of  the  city  of  New  Orleans  shall  have  • 
exclusive  power  to  make  such  rules  and  regu- 
lations for  the  sale  or  the  prohibition  of  the 
sale  of  intoxicating  liquors,  as  they  may  deem 
advisable,  and  to  grant  or  withhold  licenses 
from  drinking  houses  and  shops  within  the  lim- 
it of  the  dty,  parish,  ward  of  a  parish,  town  or 
village,    as   a    majority    of    the    legal    voters 
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may  determine. 
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Act  No.  315  of  1008,  p.  482,  provides: 
"Section  1.  •  •  •  That  *  ••  the  po- 
lice juries  of  the  parishes  shall  have  full  power 
and  authority  to  enforce  such  ordinances  as 
they  are  authorized  to  pass,  by  fine  or  im- 
prisonment, or  both,  to  prosecute  by  criminal 
process  of  indictment  or  information,  or  by 
fine  or  forfeiture,  to  be  collected  by  civil  pro- 
cess before  any  court  of  competent  jurisdiction. 
"Sec  2.  •  •  •  That  no  fine  shall  exceed 
|>100  and  imprisonment  shall  not  exceed  30 
days  in  parish  jail,  or  both,  at  the  discretion 
of  the  court." 

The  defendant  now  before  the  court  la 
prosecuted  under  a  bill  of  information,  filed 
March  10,  1914,  which  charges  that,  on  that 
(or  possibly  an  earlier)  day — 
"being  then  and  there  the  lessee  or  owner  of 
a  certain  room  located  in  the  upstairs  of  build- 
ing No.  327  Texas  street,  Shrevepoft,  •  •  • 
[he]  unlawfully,  did  keep  a  blind  tiger,  and 
maintain  a  public  nuisance,  by  then  and  there 
keeping  in  said  room  a  leirge  quantity  of  whisky 
and  beer,  for  sale,  barter,  or  exchange,  or  giving 
away,  to  wit:  1  cask  of  quart  ix>ttle8  of  Yel- 
low Stone  whisky;  %  cask  of  %  bottles  of  Hill 
&  Hill  whisky;  %  cask  of  Budweiser  beer — 
contrai7  to  the  form  of  the  statute  of  the  state 
of  IxNiisiana  in  such  case  made  and  provided, 
and  against  the  peace  and  dignity  of  the  same. 
In  violation  of  the  police  jury  ordinance  of 
Caddo  parish,  and"  (sic). 

This  prosecution  is  conducted  in  the  name 
and  on  behalf  of  the  state  qf  Iiouisiana,  by 
the  district  attorney  for  the  First  judicial 
district,  but  Is  conceded  to  be  a  prosecution 
under  "police  jury  ordinance  of  Caddo  par- 
ish" and  the  "statute  of  the  state  of  Lou- 
isiana," referred  to  in  the  bill,  meaning,  as 
we  take  it,  the  statutes  above  quoted,  which 
are  regarded  as  the  authority  under  which 
the  ordinance  was  enacted.  The  ordinance 
bears  date  June  12,  1913,  and  is  entitled  and 
reads  in  part: 

"An  ordinance  for  the  suppression  of  the  blind 
tiger  and  the  enforcement  of  the  prohibition 
law  in  the  parish  of  Caddo. 

"Section  1.  Be  it  ordained:  •  ♦  •  That 
any  house,  store,  room  or  any  other  place  where 
intoxicating  liquors  are  kept  for  the  purpose 
of  sale,  barter,  exchange  or  giving  away  as  a 
beverage,  or  where  it  is  kept,  whether  for  sale 
or  not,  in  a  place  where  near-beer  is  displayed 
or  kept  for  sale,  or  in  a  place  where  |;ambling 
is  permitted,  shall  be  deemed  a  blind  tiger,  and 
the  same  is  hereby  declared  to  be  a  nuisance, 
and  tiie  owner  of  said  room,  together  with  all 
keepers,  clerks  •  *  •  and  the  owner  of  the 
Intoxicating  liquors  shall  be  deemed  guilty  of 
keeping  a  blind  tiger  and  maintaining  a  public 
nuisance,  and  shall  be  prosecuted,  by  indict- 
ment or  information,  and,  upon  conviction,  shall 
be  fined  not  less  t^an  $8u,  nor  more  than  $100, 
and,  in  default  of  payment,  •  *  *  shall  work 
out  the  same  on  the  public  roads    *    *    *    at 
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the  rate  of  one  dollar  per  day,  or  shall  aaffer 
imprisonment  not  less  than  ten  and  not  more 
than  thirty  days,  or  both,  at  the  discretion  of 
the  court:  and,  for  each  24  hours  that  said 
nuisance  is  maintained,  it  shall  be  deemed  a 
separate  offense." 

Section  2  proTides  that,  when  three  reputa- 
ble persons  shall  make  oath,  before  a  Jndge 
or  Justice  of  the  peace,  that  "he"  has  rea- 
son to  believe,  or  does  believe,  that  intoxi- 
cating liquors  are  being  illicitly  kept  in  any 
house,  etc.,  for  the  purpose  of  illicitly  dis- 
posing of  the  same,  or  in  any  place  where 
near-beer  is  displayed,  or  where  gambling  is 
permitted,  and  describing  the  place,  or  x>oint- 
ing  out  the  keeper,  owner,  or  lessee  thereof, 
it  shall  be  the  du^  of  the  Judge  to  issue  a 
warrant  directing  the  sheriff,  or  constable, 
to  visit  such  place  and  ascertain  the  truth, 
and,  if  such  officer  shall  find  evidence  of 
such  illicit  business,  he  shall  arrest  all  per- 
sons found  in  charge,  and  the  owner,  keeper, 
derk,  or  lessee  of  the  premises,  and  the  own- 
er of  the  liquors,  and  carry  them  before  a 
competent  court,  where  they  shall  be  prose- 
cuted "by  information  or  indictment,"  and. 
If  convicted,  fined  not  less  than  $80,  nor 
more  than  $100,  and,  in  default  of  payment, 
shall  work  out  the  fine,  at  the  rate  of  $1 
per  day,  op  the  public  roads,  or  be  imprison- 
ed not  less  than  10  nor  more  than  30  days, 
or  both,  at  the  discretion  of  the  court,  and 
shall  be  ordered  to  abate  the  nnlsancei. 

Section  3  provides  that  it  shall  be  the  duty 
of  the  officer  making  the  search  to  seize  any 
intoxicating  liquors  found  by  him,  and  bring 
them  before  the  Judge,  and  hold  them  as  evi- 
dence, and.  In  the  event  of  the  conviction  of 
the  party  charged,  the  Judge  shall  order  them 
destroyed. 

Section  4  provides  that,  where  liquors  are 
ao  found,  under  circumstances  indicating 
that  the  place  is  being  kept  as  a  grog  or 
tippling  shop,  or  for  retailing  liquors,  the  of- 
ficer shall  charge  the  parties  Implicated  with 
"violating  the  prohibition  law  as  well  as 
keeping  a  blind  tiger." 

Section  5  provides  that,  if  the  Jndge  shall 
find  that  the  parties  charged  are  not  guilty, 
the  liquors  seized  shall  be  returned  to  them, 
save  such  as  may  have  been  used  in  deter- 
mining whether  they  were  Intoxicating.  De- 
fendant's conviction  took  place  on  July  9, 
1914,  and,  sentence  having  been  imposed  on 
July  11,  be  appealed,  and  lodged  his  appeal 
in  this,  court  on  August  24,  1914. 

In  tiie  meanwhile,  on  July  8,  1914,  the 
Governor    approved    Act   Na    146   of    1914, 
which  is  entitled  and  reads  in  part: 
"An  act  to  define  and  prohibit  the  keeping  of  a 
'blind  tiger' ;    to  provide  for  the  search  of 
same,  and  for  the  seizure  and  destruction  of 
any  spirituous,  malt  or  intoxicating  liquor 
found  therein;    to  provide  for  the  punish- 
ment of  any  violations  of  this  act 
"Section   1.    •    *    •    That  a  'bUnd  tiger*  is 
hereby  defined  to  be  any  place  in  those  subdi- 
visions of  the  state  where  the  sale  of  spirituous, 
malt,  or  intoxicant  liquors  is  prohibited,  where 
such  spirituous,  malt  or  intoxicant  liquors  are 
kept  for  sale,  barter,  exchange  or  habitual  giv- 


ing away  as  a  beverage  In  connection  with  any 
business  conducted  at  such  place. 

"Sec.  2.  •  •  •  That  the  keeping  of  a  'blind 
tiger'  is  hereby  prohibited,  and  whoever  shall  be 
guilty  of  violating  this  act  shall  be  guilty  of  a 
misdemeanor." 

Section  3  provides  tor  the  issuance  of  a 
warrant  and  the  searching  of  a  place  sus- 
pected of  being  a  "blind  tiger,"  and  the 
bringing  into  court  of  any  person  and  Intox- 
icating liquors  there  found. 

"Sec.  4.  •  •  •  That  whoever  shall  be 
found  guilty  of  keeping  a  'blind  tiger,'  in  vio- 
lation of  this  act  shall  be  fined  not  less  than 
two  hundred  dollars,  nor  more  than  five  hundred 
dollars,  and  be  imprisoned  for  not  less  than  30 
days  nor  more  than  6  months,  and  on  default 
of  the  payment  of  the  fine  and  costs  he  shall  be 
imprison^  for  not  more  tiban  6  months  addi- 
tional. 

"Sec.  5.  •  •  •  That  all  laws  and  parts  of 
laws  in  conflict  herewith  be  and  the  same  are 
hereby  repealed." 

It  is  not  disputed  that  the  parish  of  Cad- 
do is  one  of  those  "subdivisions  ot  the  state 
where  the  sale  of  spirituous,  malt,  or  intoxi- 
cating liquors  is  prohibited,"  and  it  cannot, 
therefore,  be  denied  that  the  statute  last 
above  quoted  became  operative  in  that  parish 
when  promulgated,  and  after  defendant  had 
been  allowed  his  appeal;  from  which  it 
follows,  upon  the  face  of  the  record  (unless 
there  be  some  sufficient  reason,  to  the  con- 
trary), that  he  must  be  discharged,  for,  the 
law  (in  so  far  as  it  authorized  the  particular 
ordinance  in  question)  and  the  ordinance  un- 
der which  he  was  sentenced  having  been  su- 
perseded by  said  statute,  the  sentence  im- 
posed thereunder  cannot  be  sustained,  and 
the  statute,  being  ex  post  facto  quoad  the 
offense  with  which  he  is  charged,  requiring  a 
severer  penalty  than  the  law  then  in  force, 
and  containing  no  saving  clause,  no  sentence 
can  be  Imposed  thereunder. 

"No  conviction  can  take  place  for  an  offense 
after  the  statute  creating  it  has  been  repealed. 
Therefore,  if  a  prior  law  has  been  superseded 
by  a  statute  inconsistent  therewith,  offenses 
already  committed  under  the  prior  law  cannot 
be  punished,  unless  there  is  a  saving  clause,  for 
the  prior  law  is  no  longer  in  force,  and  the  sub- 
sequent statute  is  not  applicable  to  the  offense 
already  committed,  because  as  to  such  offense 
it  is  ex  post  facto.  There  can  be  no  legal  con- 
viction for  an  offense  unless  the  act  complained 
of  be  contrary  to  law  at  the  time  it  is  commit- 
ted, nor  can  were  be  a  judgment  unless  the  law 
be  In  force  at  the  time  the  indictment  is  found 
and  Judgment  rendered  thereunder."  McGIain's 
Cr.  Law,  vol.  1,  {  86. 

"It  has  long  been  settled,  on  general  princi- 

{>les,  that,  after  the  expiration  or  repeal  of  a 
aw,  no  penalty  can  be  enforced,  or  punishment 
inflicted,  for  violations  of  the  law,  committed 
while  it  was  in  force."  Yeaton  v.  United 
States,  6  Cranch,  281,  3  L.  Ed.  101. 

See,  also,  Krlng  v.  State  of  Missouri,  107 
U.  S.  221,  2  Sup.  Ct  443,  27  L.  Ed.  606; 
State  ex  leL  Theus  v.  Hickman,  127  La.  442, 
63  South.  680;    State  v.  Jones,  127  La.  768. 

63  South.  985;  State  v.  Gulllory,  127  La.  950, 

64  South.  297;  Clark's  Crim.  Law,  26. 

If,  now,  it  be  said  that  Act  No.  146  of  1914 
deals  with  an  offense  against  the  state, 
whilst  the  ordinance  deals  with  an  offense 
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against  tbe  parish,  that  the  same  act  may 
constitute  an  offense  against  both  state  and 
parish,  and  may  be  pnnlshed  by  either  or 
both,  and  hence  that  the  act  does  not  repeal 
or  supersede  the  ordinance,  but  that  they 
should  be  held  to  stand  together,  the  answer 
may  be  briefly  stated  as  follows,  to  wit: 

The  parish  of  Caddo,  like  tbe  other  parish- 
es Into  which  tbe  whole  state  of  Louisiana 
has  been  divided,  Is  one  of  the  numerous 
agencies  which  the  state  baa  established,  and 
In  which  It  has,  by  various  acts  of  the  Gen- 
eral Assembly,  and  especially  the  acts  of 
1902  and  1908  (hereinabove  quoted),  vested 
certain  governmental  authority,  Including  the 
authority  to  enact  laws  upon  the  subject  of 
the  sale,  and  the  prohibition  of  the  sale  (as 
the  electors  may  decide),  of  intoxicating  liq- 
uors, within  its  territorial  limita.  Both  of 
the  statutes  last  mentioned  are  of  state-wide 
application,  and  are  in  no  sense  special,  save, 
perhaps,  as  to  the  city  of  New  Orleans,  which 
Is  named  in  the  act  of  1908;  and  by  virtue 
of  the  authority  thereby  conferred  the  ordi- 
nance, under  which  the  defendant  herein  has 
been  prosecuted  and  sentenced,  was  enacted. 
Let  it  be  conceded,  for  the  sake  of  argument 
(though  the  writer  hereof  la  not  of  that  opin- 
ion), that,  consistently  with  the  provision  of 
our  fundamental  law,  which  reads,  "Nor  shall 
any  person  be  twice  put  In  jeopardy  of  life 
or  liberty  for  the  same  offense,  except  on  his 
own  application  for  a  new  trial,  or  where 
there  Is  a  mistrial,  or  a  motion  In  arrest  of 
Judgment  is  sustained,"  it  is  competent  for 
the  General  Assembly  to  declare  that  the 
same  act  which  it  denounces  as  an  offense 
against  the  state  may  be  denounced  as  a  sep- 
arate offense  by  every  parish,  city,  town,  vil- 
lage, commission,  or  board  which  it  may  au- 
thorize to  enact  ordinances  or  make  rules 
and  regulations,  and  within  the  Jurisdiction 
of  which  the  act  may  be  committed,  and  that 
each  of  these  agencies  may  initiate  a  sepa- 
rate prosecution  and  Impose  a  separate  penal- 
ty therefor;  let  all  that  be  conceded,  and 
yet  it  cannot  be  denied  that  the  power 
remains  in  the  General  Assembly  to  with- 
draw such  declaration,  and  to  repeal  or 
sniiersede  the  law  wherein  it  is  contained, 
and  the  ordinances,  rules,  or  regulations  en- 
acted and  promulgated  pursuant  to  its  au- 
thority, whenever  It  shall  see  fit  so  to  do. 

A  large  majority  of  the  adjudged  cases 
sustain  the  proposition: 

"That  the  single  act,  beine  made  punishable 
both  by  the  state  law  and  the  municipal  ordi- 
nance of  the  place  wherein  the  act  was  commit- 
ted, constitutes  two  distinct  and  several  offenses 
— an  offense  against  the  state  and  an  offense 
against  the  municipality." 

Those  adjudications  deal,  however,  with. 
the  ordinances  of  what  the  writers  call  "mu- 
nicipal corporations  proper" — that  is  to  say, 
the  ordinances  of  chartered  cities  and  towns 
— and  the  real  basis  upon  which  they  rest 
seems  to  be  the  necessity  for  such  ruling  in 
the  Interest  of  tbe  "crowded  modem  urban 


centers  of  population."  McQullIln's  Mun. 
Corp.  vol.  2,  p.  1866. 

If  there  is  any  case  to  be  found  In  which 
tbe  rules,  regulations,  or  ordinances  of 
county  authorities  have  been  accorded  simi- 
lar recognition,  it  has  escaped  our  rather 
carefal  investigation;  and  we  draw  the 
inference  that  the  government  of  the  thinly 
settled  rural  districts,  constituting  the  main 
body  of  the  state,  is  regarded  as  remaining 
more  directly  under  the  control  of  the  law- 
makers of  the  state^  an  Inference  that  is 
strengthened  when  we  consider  the  meager- 
ness  of  the  provisions  that  are  usually  made 
for  legislation,  and  the  enforcement  of  legis- 
lation, by  county  authorities,  as  compared 
with  those  made  in  behalf  of  the  chartered 
cities  and  towns.  Even  in  regard  to  the  sta- 
tus of  the  "municipal  ordinance  proper,"  how- 
ever, and  its  relation  to  the  proposition  here- 
inabove stated,  the  Jurisprudence  of  the  coun- 
try, taken  as  a  whole,  appears  to  be  in  rather 
an  unsatisfactory  condition,  as  may  be  seen 
from  the  following  excerpt  from  the  latest 
and  most  exhaustive  treatise  on  Municipal 
Corporations  that  has  come  within  our  ob- 
servation, to  wit: 

"No  general  rule  can  be  laid  down,  respecting 

what  matters  are  state  and  what  are  municipal, 
that  will  apply  in  aU  jurisdictions.  This  is 
usually  made  to  depend,  not  alone  upon  the 
fundamental  principles  of  decentralizati(»i  in 
oar  system  of  government,  and  home  rule  for 
the  local  community,  but  as  well  upon  the  Con- 
stitution and  course  of  legislation  and  judicial 
decision  in  the  particular  state.  In  no  state  is 
the  line  very  accurately  drawn  where  municipal 
power  ends  and  state  authority  begins.  This  is 
especially  true  respecting  offenses.    *    •    • 

"The  decisions  on  this  subject  are  numerous 
and  conSicting.  Perhaps  on  no  single  topic  of 
municipal  corporation  law  have  there  been  so 
many  discordant  utterances,  even  by  the  same 
courts  and  the  same  individual  judgea  But  the 
best-considered  cases,  especially  the  more  recent 
ones,  have  properly  extended  the  sphere  of  ac- 
tivity of  the  municipal  corporation  in  dealing 
with  police  offenses.  The  necessity  of  thus  en- 
larging municipal  Jurisdiction  is  obvious  to  the 
careful  student  of  the  conditions  and  needs  of 
the  crowded  modem  urban  centers  of  popula- 
tion. Tbe  earlier  conceptions  of  our  courts  on 
this  subject  are  less  definite  and  satisfactory. 
Under  the  several  grants  of  municipal  powers, 
which,  in  general  terms,  include  the  authority 
to  enact  all  necessary  ordinances  to  preserve  the 
peace  and  advance  the  local  government  of  the 
community,  the  local  corporation  cannot  pro- 
vide by  ordinance  for  the  punishment  of  an  act 
constituting  a  misdemeanor  or  crime  by  state 
statute.  The  cases  in  the  note  fully  illustrate 
the  rule." 

And  there  follows  a  dtatton  of  a  number 
of  cases,  including  New  Orleans  v.  Miller,  7 
La.  Ann.  761;  State  v.  McNally,  48  La.  Ann. 
1450,  21  South.  27,  36  L.  R.  A  633: 

"It  may  only  exercise  such  powers  as  legiti- 
mately belong  to  the  local  and  internal  affairs 
of  the  municipality.  In  the  performance  of 
such  functions  much  latitude  is  often  permitted. 
But  it  is  entirely  competent  for  the  Legislature 
to  confer,  in  express  terms,  such  powers  as  will 
enable  the  local  corporation  to  declare  by  ordi- 
nance any  given  act  an  offense  against  its  an- 
thority,  notwithstanding  such  act  has  been  made 
by  statute  a  public  offense  and  a  crime  against 
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the  state.  And  where  the  regulation  ot  a  spe- 
ciflc  matter  has  been  thna  expressly  and  exclu- 
dvely  given  to  the  local  corporation,  whether  it 
be  intrinsically  state  or  local,  the  corporation 
may  exercise  the  power  so  conferred,  unfetter- 
ed, until  such  time  as  it  is  legitimately  with- 
drawn by  the  state.    •    •    • 

"The  enforcement  of  the  fundamental  rale 
that  the  ordinance  must  be  in  harmony  or  at 
least  not  inconsistent  with  the  state  law,  has 
been  the  source  of  much  confusion  on  this  sub- 
ject Hie  true  doctrine  appears  to  be  that 
whether  the  dty  may  exercise  control  of  state 
oftenses  must  be  determined  by  the  legislatlTe 
intent.  And  such  intent  must  also  decide  the 
manner  in  which  the  pow^r  is  to  be  exercised, 
and  whether  such  control  is  to  be  exclusive,  or 
whether  it  is  to  be  exercised  concurrently  with 
that  of  the  state. 

"The  general  doctrine,  aopported  by  the 
weight  of  authority,  is  that  an  act  may  be  made 
a  penal  offense,  under  the  statutes  of  the  state, 
and  that  further  penalties  may  be  imposed  for 
its  commission  or  omission  by  municipal  ordi- 
nance. But,  to  authorize  such  ordinance,  the  lo- 
cal corporation  must  possess  sufficient  charter 
powers,  and  such  powers  must  be  exercised  in 
the  manner  conferred  and  consistent  with  the 
Constitution  and  laws  of  the  state.  The  cases 
present  some  discord  respecting  the  nature  of 
the  grant  of  power  necessary  to  sustain  such 
additiMial  regulations.  The  question  of  power 
■eema  to  be  uie  chief  source  of  conflict" 

McQulllln'8  Manldpal  Corporationa,  toL  2, 
pp.  1868,  1860,  1863. 

From  Cooley's  Gonstitntlonal  Limitations 
(7th  Ed.)  p.  278,  we  take  the  following: 

"2.  Municipal  laws  must  also  be  in  harmony 
with  the  general  laws  of  the  state  and  with  the 
provisions  of  the  municipal  charter.  The  char- 
ter, however,  may  expressly,  or  by  necessary 
implication,  exclude  the  general  laws  of  the 
state  on  any  particular  subject,  and  allow  the 
corporation  to  pass  local  laws  at  discretion, 
which  may  differ  from  the  rule  in  force  else- 
where. 

"But  in  these  cases,  the  control  of  the  state 
is  not  excluded,  if  the  Legislature,  afterwards, 
see  fit  to  exercise  it ;  nor  will  conferring  a  pow- 
er upon  a  corporation  to  pass  by-laws  and  im- 
pose penalties  for  the  regulation  of  any  specified 
subject  necessarily  supersede  the  state  law  on 
the  same  subject,  but  the  state  law  and  the  by- 
law may  both  stand  together,  if  not  inconsist- 
ent. Indeed,  an  act  may  be  a  penal  offense 
under  the  laws  of  the  state,  and  further  penal- 
ties, under  proper  leftislative  authority,  be  im- 
posed for  its  commission  by  municipal  laws,  and 
the  enforcement  of  the  one  would  not  preclude 
the  enforcement  of  the  other." 

In  McClain  on  Criminal  Law,  vol.  2,  g  1217, 
p.  378,  we  find: 
"As  pointed  out  in  the  preceding  section,  there 

may  1^  difficulty  in  determining  whether  a 
state  statute,  regulating  the  sale  of  liquor,  con- 
tinues in  force  in  a  city  which,  under  the  au- 
thority given  it,  passes  ordinances  respecting 
the  same  matter.  In  general,  the  power  given 
to  a  city  will  not  be  deemed  exclusive,  but  must 
be  exercised  in  subordination  to  the  general 
laws  of  the  state." 

From  Wharton's  Crim.  Law  (9th  ltd.)  vol. 
1,  {  293,  p.  327,  we  take  the  following: 

"Where  an  offense,  in  its  entirety,  is  cogniza- 
ble by  two  sovereigns,  the  first  sovereign  that 
takes  possession  of  the  defendant  and  under- 
takes tne  prosecution  of  the  offense  absorbs  the 
sase,  as  a  general  rule,  which  action,  if  bona 
fide  and  complete,  is  a  bar  to  the  action  of  the 
other  sovereign." 

Note:  "Wharton'a  Cr.  PL  &  Pr.  «  441,  442; 
Xaylor  t.  Taintor,  16  Wall.  867   [21  L.  Ed. 


287] ;    [Ck)leman  ▼.  Tennessee]  97  IT.  S.  609  [24 
L.  Ed.  1118]. 

The  remaining  question  is  whether,  in  fact 
and  law,  the  state  has  repealed  or  superseded 
the  statutes  of  1902  and  1908  in  so  far  as 
they  purport  to  authorize  the  enactment  of 
the  ordinance  under  which  defendant  is  pros- 
ecuted, and  whether  it  has  repealed  or  super- 
seded that  ordinance;  and  that  question  it 
to  be  determined  according  to  the  accepted 
canons  which  are  applied  to  the  interpreta- 
tion and  construction  of  laws. 

The  act  of  1902,  in  its  appUcation  to  Caddo 
parish,  as  a  parish  in  which  the  voters  have 
determined  that  the  sale  of  Intoxicating  Uq- 
nors  shall  be  prohibited,  authorizes  the  pt^oe 
Jnfy  to  make  such  rules  and  regulations  as 
it  may  deem  advisable  to  enforce  the  pro- 
hibition ;  and  in  the  exercise  of  that  author- 
ity, and  of  the  authority  conferred  by  the 
act  ot  1908,  the  police  Jury  enacted  the  ordi- 
nance here  In  question,  defining  and  de- 
nouncing the  offense  of  keeping  a  "blind  ti- 
ger" and  imposing  certain  penalties  therefor. 
Something  less  than  a  year  later  the  General 
Assembly  passed  Act  146  of  the  sessloo  ot 
1914,  being  an  act  to  define  and  prohibit  the 
keeping  of  a  "blind  tiger,"  eta,  declaring, 
among  other  things,  that  a  "blind  tiger"  is 
hereby  defined  to  be: 

"Any  place  in  those  subdivisions  of  the  state 
where  the  sale  of    *    *    *    liqnors  is  prohibited, 
where  such    •    *    *    liquors  are  kept  for  sale, 
etc. 

The  definition  and  the  penalty  given  and 
denounced  by  the  act  differ  materially  from 
those  provided  by  the  ordinance,  and  there 
is  no  doubt  that  the  act  was  intended  to  be 
applied  in  all  prohibition  parishes,  alnoe  it 
so  declares  in  terms,  and,  unless  it  ia  to  be 
so  applied,  it  is  entirely  ineffective.  On  the 
other  hand,  being,  as  we  hold,  effective  in 
Caddo  parish.  It  repeals  by  implication,  or 
supersedes,  all  pre-existing  and  inconsistent 
or  conflicting  laws,  purporting  to  deal  with 
the  same  subject  and  operating  in  that  par- 
ish, since  it  contains  the  last  expression  of 
the  will  of  the  supreme  lawmaking  power  of 
the  state,  and  the  ordinance  in  question  is 
one  of  those  laws. 

It  is  therefore  ordered  that  the  conviction 
and  sentence  appealed  from  be  set  aside,  and 
the  defendant  discharged,  without  day. 

PROVOSTT,  LAND,  and  CNIELL,  JJ., 
concur  in  the  decree,  on  the  ground  that  the 
police  Jury  was  without  authority  to  pass 
the  ordinance  in  question.  O'NIELL,  J., 
however,  is  of  the  opinion  that  this  court 
has  no  Jurisdiction  of  the  appeal,  and  will 
hand  down  reasons. 

O'NIELL,  J.  (dissenting  on  the  question  of 
jurisdiction).  My  examination  of  the  deci- 
sions of  this  court  referred  to  in  the  fore- 
going opinion  discloses  that  it  was  merely 
assumed  that  i  parish  Is  a  municipal  corpo- 
ration, without  any  apparent  investigation  or 
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discussion  of  the  qaestlon.  On  this  false, 
premise.  It  was  said  that  jurisdiction  was 
conferred,  where  the  constitutionality  or  le- 
gality of  a  fine  or  other  penalty  Imposed  by 
a  parish  or  police  jury  Is  In  contest,  by  the 
provisions  of  article  85  of  the  Constitution, 
that  the  jurisdiction  of  this  court — 

"shall  extend  •  •  •  to  all  cases  in  which 
the  constitutionality  or  legality  of  any  •  •  * 
fine,  forfeiture,  or  penalty  imposed  by  a  mnnic- 
ipal  corporation,  shall  be  in  contestation,  what- 
ever may  be  the  amount  thereof." 

My  review  of  the  dedsioos  heretofore  ren- 
dered follows: 

The  decision  In  Parker  ▼.  Scogln,  11  La. 
Ann.  831,  has  no  reference  whatever  to  the 
question  Of  jurisdiction. 

In  the  case  of  Parish  of  St  Martin  ex  rel. 
Balier  v.  Delahoussaye,  30  La.  Ann.  1092, 
there  was  no  motion  to  dismiss  the  appeal, 
and  the  court  took  no  notice  of  the  question 
of  jurisdiction. 

In  Parish  of  St  Landry  ex  rel.  Fontenot 
▼.  Stoat,  32  La.  Ann.  1278,  the  appeal  was 
from  a  Judgment  rendered  by  a  Justice  of  the 
peace,  condemning  the  defendant  to  pay  a 
flue  of  $6  for  neglecting  to  perform  road  duty 
under  an  ordinance  of  the  police  jury.  The 
court  merely   said: 

"It  is  a  case  involving  'the  constitutionality 
or  legality  of  a  fine,  •  •  •  by  a  municipal 
corporation,'  and  is  therefore  appealable.  The 
motion  to  dismiss  the  appeal  must  hence  be 
overruled." 

In  Barrow  v.  Hepler  et  al.,  34  La.  Ann. 
362,  the  question  of  jurisdiction  was  not 
mentioned. 

Droz  V.  Parish  of  East  Baton  Bouge,  36 
La.  Ann.  307,  has  no  application.  The  only 
matters  decided  were  (1)  that  the  plaintiff 
could  not  compel  the  parochial  authorities 
to  pay  his  judgment  oat  of  a  so-called  con- 
tingent fund,  and  (2)  that  he  could  not  en- 
join the  parochial  authorities  from  paying 
oat  the  parish  funds  to  the  prejudice  of  his 
judgment  There  was  no  flue,  forfeiture,  or 
penalty  in  contest 

In  Hoffjpaulr  v.  Wise,  38  La.  Ann.  704,  the 
only  matter  decided  was  that  the  president 
of  the  police  jury  had  no  authority  to  sue  or 
stand  In  judgment  for  the  parish.  It  was 
said  Incidentally: 

"In  this  feature  of  their  corporate  powers, 
police  juries  do  not  differ  from  other  musici- 
pal  or  private  corporations." 

In  State  and  Police  Jury  v.  Isabel,  40  La. 
Ann.  340,  4  South.  1,  the  defendant  was  pros- 
ecuted for  the  violation  of  a  police  jury  ordi- 
nance. The  only  discussion  oil  the  question 
of  jurisdiction  was: 

"The  case  involves  a  contestation  as  to  the 
constitutionality  or  legality  of  a  fine  or  penalty 
imposed  by  a  municipal  corporation.  This  au- 
thorizes an  appeal  to  this  court  under  article  81 
of  the  Constitution." 

In  State  of  Louisiana  and  Parish  of  JefFer- 
son  ▼.  Miller,  41  La.  Ann.  53,  6  SoutlL  258,  7 
South.  672,  the  defendant  appealed  from  a 
judgment  imposing  upon  him  a  fine  of  $20 
and.  In  default  of  payment,  imprisonment  for 


10  days,  as  a  penalty  for  violating  an  ordi- 
nance of  the  poUce  jury  prohibiting  the  run- 
ning of  a  railroad  train  through  any  village 
In  the  parish  at  a  higher  rate  of  speed  than 
6  mllee  an  hour.  All  that  was  said  on  the 
question  of  jurisdiction  of  the  appeal  was: 

"The  suggestion  that  we  have  no  jurisdiction 
in  such  a  case  Is  without  merit  It  is  undoubt- 
edly a  case  'wherein  the  constitutionality 
*  •  •  of  a  fine  or  penalty  imposed  by  a  mu- 
nicipal corporation  is  in  contestation,'  and  of 
all  such  cases,  without  limitation,  article  81  of 
the  Constitution  invests  this  court  with  jurisdic- 
tion." 

In  the  case  last  dted  It  was  held  that  the 
police  jury  had  no  authority  to  adopt  the  or- 
dinance, viz.; 

"Police  juries  can  only  exercise  such  powers 
as  have  been  granted  to  them  in  express  terms, 
or  such  as  are  necessarily  implied  from  or  inci- 
dental to  the  powers  so  expressly  granted." 

In  State  v.  Harper,  42  La.  Ann.  312,  7 
South.  446,  and  in  Police  Jury  v.  Harper,  42 
La.  Ann.  776,  7  South.  716,  the  question  of 
jurisdiction  was  not  mentioned.  It  was  hdd, 
however,  that: 

"A  i>oUce  jury  ordinance  to  prevent  the  retaQr 
ing  of  spirituous  liquors,  which  defines  offenses 
and  imposes  fines  not  known  to  the  laws  of  the 
state,  is  null  and  void." 

In  Parish  ex  reL  Therlot  ▼.  D.  Sc  3.  Brous- 
sard,  42  La.  Ann.  841,  8  South.  690,  the  de- 
fendants appealed  from  a  judgment  rendered 
by  a  justice  of  the  peace,  condemning  them  to 
pay  a  fine  of  $6  for  violating  Act  No.  112  of 
1880,  by  falling  to  perform  road  duty.  The 
appeal  was  dismissed  on  the  ground  that: 

"The  defendants  were  not  prosecuted  under 
any  municipal  regulation,  but  m  pursuance  of  a 
law  of  the  state.'' 

In  State  ex  ret  Illinois'  Central  Railroad 
Co.  et  al.  V.  Board  of  Levee  Commissioners, 
109  La.  435,  33  South.  399  (on  rehearing),  the 
only  question  for  decision  was  whether  ripari- 
an owners  had  to  obtain  the  consent  of  the 
dty  council  or  of  the  dock  board  to  build  a 
wharf  on  the  river  front,  under  artlde  290  of 
the  Constitution,  requiring  them  to  "obtain 
the  consent  of  tiie  council  or  other  govern- 
ing authority."  Referring  to  the  argument  of 
counsel  that  the  dock  board  was  not  a  munio- 
ipal  corporation,  the  court  said: 

"Granting  that  it  is  not,  the  conclusion  does 
not  follow  that  it  does  not  exercise  a  municipal 
jurisdiction." 

The  article  of  the  Constitution  under  dl»- 
cussiiXi  did  not  make  use  of  the  term  "mu- 
nicipal corporation,"  but  referred  to  the  gov- 
erning authority,  having  "municipal  or  levee 
district  jurisdiction."  And  it  was  observed 
that  the  adjective  "municipal"  Is  more  elas- 
tic in  Its  meaning  than  the  noun  "municipali- 
ty," or  even  the  term  "municipal  corporation." 
Hence  the  statement  that  although  parishes 
are  not  mimlclpal  corporations  within  the 
strict  meaning  of  the  term,  this  court  has 
called  them  municipal  corporations,  was  mere 
obiter  dictum. 

The  motion  to  dismiss  the  appeal  in  State 
V.  Dudley,  123  La.  436,  49  South.  12,  was 
based  ui>on  the  failure  of  the  defendant  to 
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reserve  a  blU  of  exceptions,  and  the  motion 
was  overruled  on  the  ground  that  the  errors 
complained  of  were  patent  on  the  face  of  the 
record.  The  only  expression  having  reference 
to  Jurisdiction  was: 

"A  similar  question  regarding  jarisdiction 
arose  in  State  v.  Miller,  41  La.  Ann.  53,  5 
South.  258,  7  South.  672.'' 

As  a  matter  of  fact  It  was  not  a  similar 
question. 

The  error  in  the  foregoing  decisions  was  in 
assuming  that  a  parish  is  included  In  the 
term  "municipal  corporation,"  used  in  the 
Constltation.  The  framers  of  the  Constitu- 
tion dther  did  not  have  a  parish  in  mind 
when  they  used  the  term  "municipal  corpora- 
tl<Hi,"  or  they  did  not  contemplate  that  police 
Juries  would  adopt  ordinances  Imposing  fines 
and  other  penalties,  beyond  their  very  limited 
authority. 

As  evidence  of  this,  a  carefnl  examination 
discloses  that,  in  every  Instance  in  which  it 
was  Intended  to  include  parishes  with  munic- 
ipal corporations,  they  are  mentioned  in  the 
Constitution.  For  example,  article  47  pro- 
vides that  the  General  Assembly  shall  have 
no  power  to  grant  or  authorize  any  parish  or 
timmUotpal  autharitj/  to  grant  any  extra  com- 
pensation, nor  authorize  the  payment  of  any 
claim  against  the  state  or  any  parish  or  mu- 
nMpalitv,  etc.  In  article  48,  there  is  a  pro- 
viso regarding  municipal  corporations  having 
a  population  of  not  less  than  25,000,  and  the 
organization  of  levee  districts  and  parishes. 
And  in  this  same  article  municipal  corpora- 
tions and  iMrishes  are  both  subsequently  em- 
braced in  the  designation  "political  corpora- 
tions," viz.: 

"Nor  shall  any  such  law  or  ordinance  be  pass- 
ed by  any  political  corporation  of  this  state," 
etc. 

And  in  the  last  paragraph  of  this  article 
we  find  the  prohibition  against  passing  local 
or  special  laws — 

"legalizing  the  anauthorized  or  Invalid  acta  of 
any  officer,  servant  or  agent  of  the  state,  or 
of  any  parish  or  municipality  thereof." 

In  article  68,  we  find  the  term  "political 
corporation"  used  repeatedly  to  embrace  both 
parishes  and  municipal  corporations;  and 
the  prohibition  against  the  assuming  by  the 
state,  or  any  "political  corporation  thereof," 
of  the  liabilities  of  any  political,  municipal, 
parochial,  private  or  other  corporation  or  as- 
sociation. Article  68  prohibits  the  passing  of 
laws  releasing  or  extinguishing  any  liability, 
indebtedness,  or  obligation  to  the  state,  "or 
to  any  parish  or  municipal  corporation  there- 
of 

The  proviso  in  article  96,  authorizing  the 
General  Assembly  to  create  city  courts,  pro- 
vides that  their  Jurisdiction  shall  extend  to 
violations  of  municipal  and  parochial  ordi- 
nances. Article  109,  defining  the  Jurisdiction 
of  the  district  courts,  provides  that  It  shall 
extend  to  "all  cases  where  the  state,  a  par- 
ish, munidpality,  or  other  political  corpora- 
tion la  a  party  defendant,"  etc.  Article  174 
provides  that  every  parish  and  every  munici- 


pal corporation  shall  care  for  its  paupeis. 
Article  183  mentions  officers,  state,  parochial, 
or  municipal,  and  offices,  state,  parochial,  or 
municipal.  Article  186,  referring  to  privi- 
leges for  taxes,  mentions  state,  district,  par- 
ish, ward,  or  municipal  taxes.  Article  199, 
declaring  the  qualifications  of  voters  in  elec- 
tions on  questions  submitted  to  taxpayers, 
mentions  any  municipal  or  other  political 
subdivision.  Article  210  mentions  offices, 
state.  Judicial,  parochial,  municipal,  or  ward. 
Article  224  provides  that  the  taxing  power 
may  be  exercised  by  parishes  and  municipal 
corporations  and  public  boards,  nnder  author- 
ity granted  to  them  by  the  General  Assem- 
bly, for  parish,  municipal,  and  local  purpos- 
es, strictly  public  in  their  nature.  Article 
229  refers  to  municipal  corporations  and 
parishes  by  the  designation  "political  corpo- 
rations," and  provides  that  the  General  As- 
sembly may  provide  that  municipalities  levy- 
ing license  taxes  equal  to  those  levied  by 
poUce  Juries  for  parochial  purposes  shall  be 
exempt  from  the  payment  of  such  parochial 
licenses.  Article  232  provides  that  no  par- 
ish, municipal,  or  public  board  tax  shall  ex- 
ceed ten  mills,  etc.,  provided  any  parish,  mu- 
nicipal corporation,  ward,  or  school  district 
may  levy  a  special  tax,  etc.,  when  authorized 
by  a  vote  of  the  property  taxpayers  of  the 
parish,  municipality,  ward,  or  school  district. 
Article  276  declares  that  the  police  Juries  of 
the  several  parishes,  and  the  constituted  au- 
thorities of  aU  incorporated  muniotpalitiM, 
shall  alone  have  the  power  of  regulating  the 
slaughtering  of  cattle  and  other  live  stock, 
within  their  respective  limits.  And  article 
281  authorizes  municipal  corporations,  par- 
ishes, and  other  political  subdivisions  or  pub- 
lic corporations  to  issue  bonds  and  levy  spe- 
cial taxes,  eta 

In  none  of  the  foregoing  articles — and  in 
fact  nowhere  in  the  Constitution — has  it 
been  taken  for  granted  that  the  term  "mu- 
nicipal corporations"  includes  parishes.  And 
there  is  no  article  of  the  Constitution  into 
which  we  can  read  the  word  "parish"  where 
"municipal  corporation"  is  written,  without 
enlarging  and  amending  the  Constitution  un- 
der color  of  construing  its  provisions. 

The  Jurisprudence  of  this  court  upon  this 
question  was  reviewed  in  the  case  of  Fischer 
Land  &  Improvement  Co.  v.  PoUce  Jury,  52 
La.  Ann.  435,  27  South.  68,  and  it  was  said 
that  the  prior  decisions  contained  only 
chance  or  accidental  expressions  indicating 
that  parishes  are  municipal  corporations. 
"But,"  the  court  went  on  to  say,  "nowhere 
is  the  distinction  between  parishes  and  mn- 
nlcdpal  corporations  more  clearly  defined 
than  in  the  Constitntion  of  this  state."  The 
court  then  took  up  each  article  of  the  Con- 
stitution of  1898  In  which  parishes  or  mu- 
nicipal corporations  were  mentioned,  and 
demonstrated  that  parishes  were  not  intend- 
ed to  be  Included  in  the  term  "municipal  cor- 
porations," adding: 
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"The  clear  distinction  observed  in  these  constl- 
tntional  provisions  between  municipal  corpora- 
tions and  parishes  can  leave  no  doubt  in  our 
minds  as  to  the  proper  conclusion  in  regard  to 
the  issue  before  the  court;  but  the  adjudica- 
tions on  the  question  are  equally  clear." 

Thai  followed  quotations  from  the .  deci- 
sions of  the  Supreme  Conrt  of  the  United 
States  and  of  the  various  states,  and  from 
Judge  DUlon  and  other  authors,  holding  that 
a  county  is  not  a  municipal  corporation. 

The  Act  No.  136  of  1888,  for  the  creation 
and  government  of  municipal  corporatlona, 
provides: 

"That  municipal  corporations  are  divided  in- 
to three  classea:  •  •  •  Cities,  towns  and  vil- 
lages." 

Parishes  are  created  by  acts  of  the  Legis- 
lature, and  have  only  such  powers  as  are  ex- 
pressly given  them  and  such  as  are  Inci- 
dental to  those  expressly  conferred. 

As  was  said  in  Commissioners  v.  Mlghels, 
7  Ohio  St  119: 

"A  municipal  corporation  proper  ia  created 
mainly  for  the  interest,  advantage,  and  conveni- 
ence of  the  locality  and  its  people;  a  county 
organization  is  created  almost  exclusively  with 
a  view  to  the  poller  of  the  state  at  large,  for 
purposes  of  political  organization  and  civil  ad- 
ministration, in  matters  of  finance,  of  education, 
of  provision  for  the  poor,  of  military  organi- 
sation, of  the  means  of  travel  and  transport, 
and  especially  for  the  general  administration 
of  justice.  With  scarcely  an  exception,  all  the 
powers  and  functions  of  the  county  organiza- 
tion have  a  direct  and  exclusive  reference  to 
the  general  policy  of  the  state,  and  are,  in  fact, 
but  a  branch  to  the  general  administration  of 
that  policy." 

In  Parish  v.  Gaddls,  84  La.  Ann  931,  this 
dbnrt  said: 

"Parishes,  like  counties  in  other  states,  are  in- 
voluntary political  or  civil  divisions  of  the  state, 
designed  to  aid  in  the  administration  of  gov- 
ernment, as  state  auxiliaries  or  functionaries, 
possessing  no  powers  other  than  those  delegated, 
ranking  low  down  in  the  scale  of  corporate  ex- 
istence, and  well  distinguishable  from  munici- 
pal corporation;  •  •  •  the  powers  of  munic- 
ipal corporations  •  •  '  •  being  more  extensive 
than  those  of  counties  or  parishes,"  etc 

In  Cathcart  t.  Comstock,  56  Wis.  609,  14 
N.  W.  842,  the  following  was  quoted  from 
Cooley  regarding  public  corporations: 

"Some  of  them  are  so  feebly  endowed  with 
corporate  life,  and  so  much  hampered,  control- 
led, and  directed  in  the  exercise  of  the  func- 
tions which  are  conferred  upon  them,  that  they 
are  sometimes  spoken  of*es  nondescript  in  char- 
acter, and  as  occupying  a  position  somewhere 
lietween  that  of  a  corporation  and  a  mere  vol- 
untary association  of  citizens.  Counties,  town- 
ships, school  districts,  and  road  districts  do 
not  usually  possess  corporate  powers  under 
special  charters,  but  they  exist  under  general 
laws  of  the  state,  which  apportion  the  tertl- 
tory  of  the  state  into  pohtical  divisions  for 
convenience  of  government,  and  require  of  the 
people  residing  within  these  divisions  the  per- 
formance of  certain  public  duties  as  a  part  of 
the  machinery  of  the  state,  and,  in  order  that 
they  may  l)e  able  to  perform  those  duties,  vest 
them  with  certain  corporate  powers.  Usually 
their  functions  are  wholly  of  a  public  nature. 
*  *  *  They  are,  therefore,  aometimes  called 
quasi  corporations,  to  distinguish  them  from  the 
corporations  in  general  wbicn  possess  more  com- 
pletely the  functions  of  an  artificial  entity." 
e7SO.-60 


And  the  following  was  Quoted  from  Dillon: 
"The  phrase  'municipal  corporations,'  in  the 
contemplation  of  this  treatise,  has  reference  to 
incorporated  villages,  towns,  and  cities,  with 
power  of  local  administration,  as  distinguished 
from  other  public  corporations,  such  as  coun- 
ties and  quasi  corporations.  These  distinctions 
between  municipal  corporations,  existing  under 
and  deriving  their  power  from  special  legisla- 
tive grants,  and  a  mere  tbwnship  or  town,  ex- 
isting as  a  mere  civil  institution  or  delegation 
of  certain  very  limited  political  power,  known 
as  quasi  corporations,  are  in  harmony  with  our 
own  views  of  the  meaning  of  these  terms,  and 
are  supported  by  the  reasoniosof  Mr.  Justice 
Taylor  m  Smith  v.  Sherry,  60  Wis.  218-216  [6 
N.  W.  561]." 

The  same  distinction  between  municipal 
corporations  and  other  public  coriwratious 
was  observed  in  the  case  of  the  Memphis 
Trust  Co.  V.  Board  of  Directors  of  St  Fran- 
cis Levee  District,  69  Ark.  284,  62  S.  W.  903, 
where  it  was  said: 

"Now,  while  every  municipality-  is  a  public 
corporation,  yet  every  public  corporation  is  not 
a  municipality,  for,  as  defined  aboVe,  a  mu- 
nicipality is  not  only  a  public  corporation ;  it 
is  such  a  corporation  created  for  governmental 
purposes,  and  having,  to  a  large  extent,  local 
powers  of  legislation  and  self-government  An 
incorporated  levee  district  created  for  the  sole 
purpose  of  constructing  and  maint'aining  a  levee, 
is,  like  a  municipality,  a  public  corporation: 
but  in  respect  to  powers  of  self-government  and 
legislation  it  falls  far  short,  and  in  that  regard 
is  clearly  distinguished  from  a  municipality, 
such  as  an  incorporated  town  or  city.  These 
are,  to  a  certain  extent  miniature  j^ovemments, 
having  legislative,  executive,  and  judicial  pow- 
ers; but  a  levee  district  has  few,  if  any,  such 
powers,  and  is  not  intended  to  have  them,  being 
only  an  agency  created  for  a  special  and  par- 
ticular purpose.  The  courts  have  often  recog- 
nized the  distinction  between  municipal  corpo- 
rations and  these  inferior  corirarations,  such  as 
levee  districts,  school  districts,  and  the  like. 
The  distinction  was  pointed  out  by  the  Supreme 
Court  of  Missouri  in  State  v.  Leffingwell,  64 
Mo.  468,  where  the  court  said  that  the  term 
'municipal  corporation'  included  only  cities, 
towns,  and  other  like  organizations  with  politi- 
cal and  legislative  powers  for  their  local  gov- 
ernment and  police  regulation  of  the  inhabitants 
thereof.  In  Morrison  v.  Morey  [146  Mo.  643, 
48  S.  W.  629]  the  same  court  held  that  Che 
bonds  of  a  levee  district  payable  out  of  as- 
sessments on  lands  of  the  districts  benefited  by 
the  levee,  were  not  debts  of  a  municipality,  and 
did  not  come  within  the  meaning  of  a  provision 
of  the  state  Constitution  limiting  munidpal  in- 
debtedness." 

It  is  true  that  Bouvier's  Law  Dictionary 
mentions  counties  as  examples  of  municipal 
corporations,  but  the  author  adds: 

"Strictly,  this  word  [municipal]  applies  only 
to  what  belongs  to  a  city.  It  is  used  in  this 
sense  in  the  terms  'municipal  court'  'municipal 
ordinance,'  'municipal  officer.'  Among  the  Bo- 
mans,  dnes  were  called  'mnnicipia.'^ 

In  Askew  v.  Hale  County,  64  Ala.  639,  26 
Am.  Rep.  730,  the  Supreme  Court  of  that 

state  said: 

"While  a  county  has  corporate  characteris- 
tics, it  is  in  no  proper  sense  a  munidpal  corpo- 
ration, but  a  mere  governmental  auxiliary  or 
agency,  possessing  no  power  and  subjected  to 
no  duty,  not  originating  from  the  statute  creat- 
hig  it" 

The  Supreme  Court  of  Colorado,  in  the 
case  of  Stermer  t.  Commisalonera  ot  La  Plata 
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County,  S  Cttld.  App.  379,  38  Paa  839,  de- 
clined to  bold  that  counties  were  "municipal 
corporations"  within  the  meaning  of  the 
term  used  in  a  statute  of  that  state,  and 
said: 

"Here  we  are  met  by  the  contention,  put  for- 
ward by  counsel,  that  the  term  'municipal  cor- 
porations' includes  counties,  and  that,  there- 
lore,  by  the  express  terms  of  the  act  of  1891, 
counties  are  subject  to  garnishment  There 
has  sometimes  been  a  loose  and  indiscriminate 
use  of  that  term  in  speaking  of  cities,  towns, 
and  counties,  in  cases  where  it  was  not  disput- 
ed that  some  particular  law  which  was  the  sub- 
ject of  construction  applied  equally  to  all  of 
them ;  and,  in  determinmg  the  sense  in  which 
the  term  is  employed  in  the  act  of  1891,  cases 
where  it  is  loosely  used,  or  even  misapplied,  the 
facts  not  calling  for  critical  accuracy  in  that 
respect,  ore  of  no  assistance  whatever.  We  are 
referred  to  sections  7  and  8  of  article  10  of  the 
Constitution,  where  the  words  'county,  city, 
town  or  other  municipal  corporation'  are  used ; 
but  the  word  'other'  does  not  necessarily  refer 
back  to  the  word  'county.'  No  violence  would 
be  done  to  the  language  employed,  if  the  word 
should  be  confined  m  its  reference  to  die  words 
'cities'  and  'towns' ;  and,  if  it  is  important  to 
know  what  meaning  the  makers  of  the  Constitu- 
tion attached  to  the  words  'municipal  corpora- 
tions,' as  used  in  that  instrument,  an  examina- 
tion of  section  13,  article  14,  will,  we  think,  be 
satisfactory.  It  seems  clear  from  that  section 
that  the  words  were  intended  to  be  limited  in 
their  application  to  cities  and  towns.  But  it  is 
the  legislative  meaning  of  the  words  which  it 
is  important  to  know,  and,  to  ascertain  that, 
we  must  avail  ourselves  of  the  usual  means  em- 
ployed in  the  construction  of  statutes.  Coun- 
ties are  classified  by  all  writers  upon  the  sub- 
ject as  'quasi  corporations,'  in  contradistinction 
to  'municipal  corporations.  The  distinction  be- 
tween these  two  classes  of  public  corporations 
is  very  clearly  drawn  by  Mr.  Dillon  in  section 
23  of  his  work  on  Municipal  Corporations,  and 
we  think  a  careful  examination  of  the  attach- 
ment and  garnishment  laws  which  have  been 
enacted  in  this  state  will  make  it  apparent  that 
the  Legislature  did  not  intend  to  confound 
them.  In  the  absence  of  anything  indicating  a 
contrary  intention,  it  must  be  assumed  that  the 
terms  employed  in  a  legislative  enactment  are 
used  according  to  the  definition  placed  upon 
them  by  standard  authorities.  Mr.  Dillon  says 
that  a  municipal  corporation,  in  its  strict  and 
proper  sense,  is  a  body  politic  and  corporate, 
constituted  by  the  incorporation  of  the  inhabi- 
tants of  a  city  or  town  for  the  purposes  of  local 
fovernment  uterefor.  1  Dill.  Mun.  Corp.  pars. 
9,  22." 

In  People  t.  Johnson,  30  Cal.  102,  speaking 
of  a  municipal  fine,  it  was  said: 

"The  position  assumed  by  counsel,  to  the  ef- 
fect that  the  fine  imposed  as  a  punishment  for 
the  alleged  offense  is  a  municipal  fine,  within 
the  meaning  of  section  4  of  article  6  of  the  Con- 
stitution, and  that  its  legality  is  involved  in 
this  case,  is  not  tenable.  In  the  first  place,  it 
is  not  a  municipal  fine  wiQiin  the  meaning  of 
the  Constitution.  *  *  *  As  to  the  first  point, 
the  argument  turns  upon  the  meaning  of  the 
word  'municipal,'  as  used  in  the  Constitution, 
and  it  is  insisted  that  the  word  is  used  in  its 
broadest  and  most  enlarged  sense,  and  therefore 
includes  all  fines  imposed  by  the  laws  of  the 
state,  and  is  not  limited  to  such  as  are  imposed 
by  the  local  laws  of  particular  places,  such  as 
towns  or  cities.    Such,  however,  cannot  be  the 


case.  To  give  It  the  broad  meaning  eonCended 
for  would  be  to  strip  it  of  all  meaning  in  the 
place  where  we  find  it,  for  the  meaning  of  the 
sentence  would  be  the  same  without  it  as  with 
it.  Under  the  definition  of  counsel,  the  word 
'fine'  would  mean  precisely  the  same  tiling  as 
if  the  qualifying  word  'municipal'  had  been 
omitted,  which  in  effect  strips  the  latter  word  of 
all  meaning  in  the  connection  in  which  it  is 
used.  The  word  'municipal'  is  obviously  osed 
in  its  strictest  sense.  •  *  •  It  qualifies  and 
limits  the  word  'fine,'  and  thus  serves  Go  distin- 
guish the  fine  intended  from  all  other  fines." 

To  the  same  effect  was  the  deddon  of  this 
court  In  Parish  ex  rel.  Theriot  ▼.  D.  &  J. 
Broussard,  42  La.  Ann.  841,  8  South.  590,  cit- 
ed in  the  beginning  of  this  opinion. 

Black  on  the  Interpretation  of  Laws,  nn- 
der  the  title  "Construction  of  Constitutions,'' 
says  that  interpretations  are  not  to  be  on 
narrow  and  technical  principles,  but  liberal 
and  on  broad  general  lines;  but  tbe  autbor 
adds: 

"It  is  also  to  be  observed  that  it  is  not  within 
the  lawful  powers  of  the  courts,  in  any  event, 
to  amend  the  Constitution,  under  color  of  con- 
struction, by  interpolating  provisions  not  sug- 
gested by  any  part  of  it.  We  cannot  supply 
any  omissions  which  we  may  believe  have  aris- 
en from  Inadvertence  on  the  part  of  the  consti- 
tutional convention.  Walker  V.  Cincinnati, 
21  Ohio  St  14  [8  Am.  Rep.  24].  But  it  is  also 
a  rule  of  construction  that,  when  the  Constitu- 
tion defines  the  circumstances  under  which  a 
right  may  be  exercised  or  a  penalty  imposed,  tlie 
specification  is  an  implied  prohibition  against 
legislative  interference  to  add  to  the  condition 
or  to  extend  the  penalty  to  other  cases.  See 
Phillips  T.  Covington  Bridge  Ca,  59  Ky.  [2 
Mete.]  219." 

I  am  of  the  opinion  that  the  word  "pariah" 
was  omitted  from  article  85  of  the  Consti- 
tution Intentionally,  and  not  inadvertently, 
when  the  framers  of  that  instrument  gave 
us  api)eUate  jurisdiction  of  all  cases  In  which 
the  constitutionality  or  legality  of  any  fine, 
forfeiture,  or  penalty  Imposed  by  a  munieipai 
corporation  is  in  contestation.  Parishes  have 
not  the  police  power  of  municipal  corpora- 
tions, and  we  hare  no  greater  right  to  in- 
clude them  In  the  term  "municipal  corpora- 
tions" than  we  would  have  to  Include  school 
districts,  leree  or  drainage  districts,  boards 
of  health,  or  other  political  corporations. 
The  remedy  against  an  illegal  imposition  of 
a  fine,  forfeiture,  or  penalty  Imposed  by  auy 
other  than  a  municipal  corporation,  beyond 
a  suit  in  the  district  court,  may  be  a  resort 
to  our  supervisory  jurisdiction;  but  we  haTe 
no  other  appellate  jurisdiction  than  tbe  Con- 
stitution has  conferred. 

I  respectfully  dissent  from  the  view  of  tbe 
majority  of  the  members  of  tbe  court  upon 
this  question,  and  believe  tbe  appeal  should 
be  dismissed  for  the  same  reason  that  the 
appellant  contends  that  the  parish  had  no 
authority  to  adopt  the  penal  ordinance ;  that 
is,  that  the  parish  Is  not  a  municipal  corpo- 
ration. 
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(136  La.  891) 

No.  20858. 

STATE  y.  EMILB  et  aL 

(Supreme  Court  of  Louisiana.     Feb.  23,  1916. 

Rehearing  Denied  March  22, 1916.) 

(BylMu»  hv  Bditorial  Staf.) 

L  InroxiOATiNO  LaQUOBs  «=>197— Jubisdio- 
TiON  or  Pbosxoution— District  Coxtbt. 
The  district  court  has  Jnriadiction  of  proae- 

cutiona  on  informations  for  the  violation  of  a 

police  jury  ordinance  prohibiting  the  keeping  of 

intoxicating  liquors  for  sale. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 

Liquors,  Cent  Dig.  |  216;    Dec.  Dig.  <8=>197.] 

2.  IHTOXICATIWG     LlQTTOBS    ®=»10  —  B^KEPINQ 

FOB  Salb— "Bund  Tigeb." 

An  ordinance  forbidding  the  keeping  of 
intoxicating  liquors  for  sale  in  prohibition  ter- 
ritory is  an  exercise  of  the  power  to  define  and 
punish  "blind  tigers,"  which  are  defined  to  be 
places  where  intoxicating  liquors  are  sold  on 
the  sly,  since  no  one  would  keep  such  liquors  for 
sale  in  such  territory,  unless  the  sale  was  in- 
tended to  be  on  the  sl^. 

FEd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  S§  7-12;    Dec.  Dig.  <S=10. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second.  Series,  Blind  Tiger.] 

3.  Irtoxioatinq  Liquobs  4=>10— Powebs  or 

POLICB  JPBT— ObDINANCBS. 

The  police  jury  of  a  parish  is  not  Tested 
with  any  general  police  power,  and  in  the  ab- 
sence of  special  authority  cannot  pass  an  ordi- 
nance forbidding  the  keeping  of  intoxicating  liq- 
uors for  sale  in  prohibition  territory. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §{  7-12 ;   Dec.  Dig.  <S=>10.] 

4.  Intozicatino  Liquobs  ®=3l(>— Powkbs  or 
Police  Jubt— Obdinances. 

Act  No.  221  of  1902,  empowering  police 
Juries  of  parishes  to  make  such  rules  and  reg- 
ulations for  the  sale  or  prohibition  of  the  sale 
of  intoxicating  liquors  as  a  majority  of  the 
TOters  of  the  parish  may  determine  by  ballot, 
does  not  authorize  such  jury,  in  a  parish  where 
the  prohibition  of  such  sale  has  been  adopted  to 
pass  an  ordinance  prohibiting  the  keeping  of 
intoxicating  liquors  for  sale  therein  without  an 
election,  since,  even  if  that  act  could  be '  con- 
strued to  authorize  the  regulation  of  such  sales 
without  a  special  vote,  there  can  be  no  regula- 
tion after  the  voters  have  prohibited  the  sales. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  U  7-12 ;   Dec.  Dig.  <8=>10.] 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;  John  R.  Land,  Judge. 

A.  Emile  and  another  were  conTlcted  of 
unlawfully  keeping  a  blind  tiger,  in  violation 
of  a  police  jury  ordinance  of  Caddo  parish, 
and  defendant  Emile  appeals.  Reversed, 
and  accused  discharged. 

Stewart  &  Tanner,  of  Shreveport,  for  ap- 
pellant B.  G.  Flear:Lnt,  Atty.  (Jen.,  and  Wm. 
A.  Mabry,  Dist  Atty.,  of  Sbreveport  (O.  A. 
Oondran,  of  New  Orleans,  of  counsel),  for 
the  Stata 


PBOVOSTY,  J.  The  accused,  A.  Emile, 
has  appealed  from  a  conviction  and  sentence 
upon  an  information  before  the  district  court 
of  the  parish  of  Caddo,  charging  that  he  and 
Miller  Joseph — 


"being  then  and  there  the  proprietors  of  a  cer- 
tain building  located  800  block  of  Louisiana 
street,  Shreveport,  Caddo  parish,  Louisiana,  un- 
lawfully did  keep  a  blind  tiger  and  maintain  a 
public  nuisance  in  said  building,  by  then  and 
there  keeping  for  sale,  barter,  exchange,  or 
giving  away  a  large  quantity  of  whisky  aad 
beer,  to  wit,  six  cases  of  quart  bottles  of  Old 
Forrester  whisky,  one  trunk  full  of  Old  For- 
rester whisky,  3  dozen  bottles  of  Budweiser 
beer,  in  violation  of  the  police  jury  ordinance 
of  Caddo  parish,  contrary  to  the  form  of  the 
statute  of  the  state  of  Louisiana  in  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  same." 

[1]  The  accused  excepted  to  the  jurisdic- 
tion of  the  district  court  of  the  parish  of 
Caddo  to  try  the  case,  on  the  ground  that,  the 
offense  charged  being  the  violation  of  an  or- 
dinance, the  city  court  of  the  dty  of  Shreve- 
port aloue  had  jurisdiction. 

To  the  contrary,  see  State  t.  Foggin,  135 
La.  497,  65  South.  622. 

The  accused  moved  to  quash  the  Infonna- 
tlon,  on  the  ground  that  said  ordinance  is 
null,  for  the  reason  that  the  police  jury  had 
no  authority  to  pass  It,  it  pos&esslng  no  pow- 
ers but  such  as  are  expressly  delegated  to  it, 
or  result  by  necessary  implication  from  those 
that  are  expressly  delegated,  and  the  power 
to  define  and  pualsh  blind  tigers  not  having 
been  delegated  to  it  or  resulting  from  any 
power  delegated  to  It,  and  for  the  further 
reason  that,  even  if  it  possessed  said  power, 
it  could  not  In  the  exercise  of  it  make  that 
a  blind  tiger  which  in  reality  is  not,  that 
it  cannot  make  the  mere  keeping  of  Uquora 
for  sale  a  blind  tiger,  a  blind  tiger  being, 
according  to  the  definition  given  of  it  by 
this  court  in  City  of  Shreveport  v.  Maroun, 
134  La.  490,  64  South.  388,  a  place  where 
liquors  are  sold  on  the  sly,  so  that,  in  order 
that  there  should  be  a  blind  tiger,  there  must 
be  an  actual  sale  of  liquors,  and  it  must  be 
on  the  sly. 

[2]  Between  the  said  definition  and  the 
said  ordinance  we  find  no  conflict;  for,  as  a 
practical  question,  the  keeping  of  liquors  for 
sale  in  prohibition  territory  is  tiie  same 
thing  as  the  keeping  of  them  for  sale  on  the 
sly,  since  no  sensible  person  would  keep 
Uquors  for  open  sale  in  prohibition  territory, 
and  thereby  foolishly  incur  the  heavy  penal- 
ties denounced  by  law  for  selling  intoxicating 
liquors  without  a  license,  but,  if  keeping 
them  at  all,  would  do  so  for  selling  secretly, 
and  seek  thereby  to  reap  the  benefit  of  the 
sale  without  incurring  the  penalties.  And 
an  actual  sale  is  not  necessary,  since  in 
the  case  of  an  actual  sale  the  offense  is  no 
longer  that  of  keeping  a  blind  tiger,  but 
of  a  selling  of  liquors  without  a  license. 
Moreover,  In  the  said  case  of  City  of  Shreve- 
port v.  Maroun  the  court  upheld  the  validity 
of  an  ordinance  of  the  city  of  Shreveport 
which  is  a  replica  of  the  said  police  jury 
ordinance,  in  so  far  as  making  a  mere  keep- 
ing of  liquors  for  sale  a  blind  tiger.  The 
said  city  ordinance  is  reproduced  in  the  said 
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Maronn  Case,  and  the  police  Jury  ordinance 
Is  reproduced  In  tbe  case  of  State  v.  Emmet 
Hagen  (No.  20,800)  67  South.  935,  thU  day 
decided. 

[3]  The  other  part  of  the  objection  Is,  how- 
ever, on  more  solid  ground.  We  are  not  re- 
ferred to  any  statute  which  authorizes  a 
police  jury  to  enact  such  an  ordinance  as 
this.  The  learned  Attorney  General  and  the 
district  attorney  would  seek  to  derive  the 
authority  from  an  Inherent  power  to  abate 
nuisances,  such  as  In  the  case  of  City  of 
Shreveport  t.  Maroun,  supra,  was  found  to 
be  vested  In  tbe  city  council  of  the  city  of 
Shreveport,  although  not  specially  delegated 
in  the  city  charter;  but  police  juries  or  par- 
ishes differ  widely  from  town  and  dty  coun- 
dlB,  or  towns  and  dtles.  In  respect  to  the 
powers  with  which  they  are  Impliedly  or  in- 
herently vested.  See  State  v.  Miller,  41  La. 
Ann.  53,  6  South.  258,  7  South.  672;  Parish 
of  Concordia  v.  Railway  Co.,  44  La.  Ann. 
615,  10  South.  809;  Police  Jury  v.  Arleans, 
34  La.  Ann.  646;  Sterling  v.  Parish  of  West 
Feliciana,  26  La.  Ann.  59;  Farmer  v.  Myles, 
106  La.  333,  30  South.  858,  and  cases  there 
dted.    In  this  last  case  the  court  said: 

"The  •  •  •  powers  •  •  •  of  a  parish 
and  its  governing  officers  differ  materially  from 
those  of  a  dty." 

And  the  court  held  that  a  police  jury  can 
exerdse  no  powers  but  such  as  are  specially 
or  specifically  granted,  and  that  therefore 
tbe  power  to  "i>ass  all  such  ordinances  as 
they  may  deem  necessary  relative  to  roads" 
did  not  authorize  them  to  allow  private  in- 
dividuals to  establish  a  tramroad  along  and 
upon  one  of  the  public  highways  of  the 
parish.  In  the  first  of  the  above-dted  cases 
it  was  held  that: 

"The  Legislature  has  not  seen  fit  to  invest 
police  juries  with  any  general  grant  of  police 
powers,"  but  has  "very  carefully  limited  and 
defined  the  powers  granted  to  these  bodies" 


— and  tiiat  therefore  a  police  Jury  Is  without 
power  to  prescribe  a  speed  limit  for  rail- 
road trains  passing  through  the  villages  of 
the  parish.  This  matter  of  tbe  restricted 
character  of  the  power  of  police  Juries  was 
treated  so  completdy  in  the  case  of  Farmer 
V.  Myles,  supra,  that  anything  we  might  add 
here  in  that  connection  would  In  reality  be 
nothing  more  than  a  mere  rehash  or  repeti- 
tion. We  will  therefore  simply  refer  t»  that 
case  for  a  full  discussion  of  the  Question,  and 
hold  the  said  ordinance  to  be  unauthorized 
and  therefore  null. 

[4]  The  court  has  considered  whether  Act 
221,  p.  451,  of  1902,  contains  authority  to 
police  Juries  to  pass  the  said  ordinance,  and 
has  concluded  that  it  does  not.  In  the  first 
place,  the  said  statute  authorizes  the  police 
jury  to  act  only  "as  a  majority  of  the  legal 
voters  of  the  parish  may  determine,"  and  the 
said  ordinance  was  passed  without  consulta- 
tion of  the  voters  of  the  parish.  In  the  next 
place,  after  prohibition  lias  been  established, 
there  can  no  longer  be  any  occasion  for  roles 
and  regulations  for  the  sale  of  liquors,  and 
hence,  even  If  said  statute  could  be  said  to 
authorize  the  adoption  of  rules  and  regula- 
tions for  the  sale  of  liquors  without  previ- 
ous submission  to  tbe  legal  voters  of  tbe 
parish,  such  authority  could  not  apply  In  lo- 
calities where  prohiUtlon  liaa  been  estab- 
lished. 

The  motion  of  the  state  to  dismiss  the  ap- 
peal is  identical  in  its  features  with  the  Uke 
motion  in  the  case  of  State  v.  Emmet  Hagen, 
supra,  and  for  the  reasons  there  given  is 
overruled. 

The  Judgment  appealed  from  is  therefore 
set  aside,  and  the  accused  is  ordered  dis- 
charged without  day. 

MONROE,  0.  J.  I  concur  In  the  decree, 
for  the  reasons  assigned  In  State  v.  Bagea, 
supra,  this  day  dedded. 
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No.  20844. 

STATE  T.  WHITBECK  «t  aL 

(Supreme  Court  of  Lotiisiana.    Feb.  23,  1916. 

Rehearing  Denied  March  22,  1915.) 

(SyUalut  iy  the  Court.) 
Obdinancb  of  Pouck  Jubt— Powisb  to  Eir- 

ACI^JUBISDICnON. 

This  case  is  governed  by  the  ruling  in 
State  V.  Hagen  (No.  20860)  67  South.  935,  thia 
day  decided. 

O'Niell,  J.,  dissenting. 

Appeal  from  First  Jndldal  District  Oonrt, 
ParlBli  of  Caddo;  J.  R.  Land,  Judge. 

J.  J.  Whltbeck  and  anotber  were  convicted 
of  unlawfully  maintaining  a  public  nuisance, 
and  appeaL  Reversed,  and  defendants  dl»> 
charged. 

See,  also,  134  La.  812,  64  South.  759,  62  L. 
R.  A  (N.  S.)  883. 

Lewell  C.  Butler,  of  Stireveport,  for  appel- 
lants. R.  G.  Pleasant,  Atty.  Gen.,  and  W. 
A.  Mabry,  Dlst  Atty.,  of  Sbreveport  (O.  A 
Gondran,  of  New  Orleans,  of  counsel),  for  the 
SUtei 

MONROE,  0.  J.  Defendants  were  charg- 
ed with  unlawfully  maintaining,  conducting, 
and  operating — 

"a  public  nuisance,  commonly  known  as  a  'blind 
tiffer,'  »  •  •  being  a  store  operated  by  J.  J. 
■Whitbeck  and  Tom  Harris,  where  near-beer  is 
kept  for  sale,  and  at  which  place  the  said  J. 
J.  Whitbeck  and  Tom  Harris,  unlawfully,  did 
have  and  keep  intoxicating  liquors  for  the  pur- 
pose of  sale,  barter,  exchange,  or  giving  away, 
as  a  beverage;  said  intoxicating  liquors  being 
as  follows,  to  wit:  One  cask  of  Pabst  beer, 
on  ice — contrary  to  the  ordinances  of  the  police 
jury  of  the  parish  of  Caddo,"  etc. 

And,  liaving  been  convicted,  were  sen- 
tenced, each,  to  pay  a  fine  of  1100,  and,  In 
default  of  payment,  to  work  out  the  fine  on 
the  public  roads  of  the  parish,  at  the  rate 
of  $1  per  day,  each,  and  to  serve  30  days  in 
jail,  "subject  to  work  on  the  public  roads." 
They  have  each  appealed. 

On  the  Motion  to  Dismiss  the  Appeal. 

The  state  moves  to  dismiss  the  appeal,  on 
the  grounds:  (1)  That  the  offense  charged 
Is  not  punishable  with  death  or  hard  labor, 
and  that  no  fine  exceeding  $300  and  no  lni> 
prisonment  exceeding  six  months  has  actual- 
ly been  Imposed;  (2)  that  the  ordinance  wlilch 
defendants  attack  has  not  been  declared  un- 
constitutional; (3)  that  all  other  matters 
concerning  which  defendants  seek  to  have 
the  judgment  appealed  from  reviewed  are 
questions  of  fact. 

Defendants,  however,  by  demurrer  and 
motion  to  quash,  attacked  tiie  ordinance  un- 
der which  they  have  t>een  convicted  and  sen- 
tenced, on  the  grounds  that  it  describes  no 
offense  known  to  the  law,  and  that  it  is  un- 
constitutional, Illegal,  and  ultra  vires  of  the 
police  jury,  from  which  It  follows  that  there 
is  In  contestation  the  constitutionality  and 


legality  of  a  .fine  and  penalty  Imposed  by  a 
tx)llce  jury,  and  the  remaining  question  Is 
whether  the  case  falls  within  the  meaning 
of  so  much  of  article  86  of  the  Constitution 
as  confers  upon  this  court  appellate  Jurisdic- 
tion, in  "all  cases  in  which  *  •  •  any 
fine,  forfeiture,  or  penalty,  imposed  by  a  mu- 
nicipal corporation,  shall  be  In  contestation, 
whatever  may  be  the  amount  thereof."  That 
question  has  been  fully  considered,  and  this 
day  decided  In  the  affirmative,  in  the  case  of 
State  of  Louisiana  v.  Emmet  Hagen,  67 
South.  935  (No.  20,860  of  the  docket),  and 
for  the  reasons  there  assigned,  the  motion  to 
dismiss  the  appeal  in  this  case  la  overruled. 

On  the  Merits. 

We  pretermit  consideration  of  the  bills  re- 
served by  defendants  to  the  overruling  of 
their  demurrer  and  motion  to  quash,  and  to 
the  finding  by  the  trial  Judge,  as  a  matter  of 
judicial  cognizance,  that  "Pabst  blue  ribbon 
beer"  Is  intoxicating,  as  we  are  of  opinion 
that  the  conviction  and  sentence  complained 
of  must  be  set  aside  for  another  reason,  to 
velt: 

Defendants  were  charged,  on  June  26, 
1914,  with  conducting  and  operating  "a  pub- 
lic nuisance,  commonly  known  as  a  'blind 
tiger,' "  under  an  ordinance  of  the  police 
Jury  which  declares  that  any  one  convicted 
of  that  offense — 

"shall  be  fined  not  less  than  eighty  nor  more 
than  one  hundred  doUars,  and,  in  default  of 
payment,  shall  work  ou6  the  same  on  the  public 
roads,  at  the  rate  of  one  dollar  per  day,  or 
shall  suffer  imprisonment  not  less  than  ten, 
and  not  more  than  thirty  days,  at  the  discre- 
tion of  the  court,  and  that,  for  each  twenty- 
four  hours  that  the  nuisance  is  maintained,  it 
shall  be  deemed  a  separate  offense." 

Thereafter,  on  July  8,  1914  (pending  de- 
fendants' appeal  to  this  court)  the  General 
Assembly  enacted  a  law — No.  146  of  the  Ses- 
sion of  1914 — defining  and  denouncing  the  of- 
fense of  "keeping  a  blind  tiger,"  and  declar- 
ing that  any  one  convicted  thereof — 

"shall  be  fined  not  less  than  $200  nor  more  than 
$500  and  be  imprisoned  for  not  less  than  thirty 
days  nor  more  than  six  months,  and  on  default 
of  the  payment  of  the  fine  and  costs  he  shall 
be  imprisoned  for  not  more  than  six  months  ad- 
ditional." 

It  is  evident  that  defendants  cannot  be 
sentenced  under  the  ordinance,  for  (assum- 
ing It  to  have  been  competent  legislation) 
It  has  been  superseded  by  the  statute;  and 
it  Is  equally  evident  that  they  cannot  be 
sentenced  under  the  statute,  which  is  ex 
post  facto,  quoad  the  offense  with  which 
they  are  charged,  imposes  a  severer  mini- 
mum penalty  than  the  ordinance,  and  con- 
tains no  saving  clause. 

"No  conviction  can  take  place  for  an  offense 
after  the  statute  creating  it  has  been  repealed. 
Therefore,  if  a  prior  law  has  been  superseded 
by  a  statute  inconsistent  therewith,  offenses  al- 
ready committed  under  the  prior  law  cannot  be 
punished,  unless  there  is  a  saving  clause,  for 
the  prior  law  is  no  longer  In  force,  and  the  sub- 
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aeqnent  statnte  <a  not  applicable  to  the  offense 
already  committed,  because  aa  to  such  offense 
it  is  ex  post  facto.  There  can  be  no  legal  con- 
▼iction  for  an  offense,  unless  the  act  complained 
of  be  contrary  to  law  at  the  time  it  is  commit- 
ted, nor  can  there  be  a  judgment,  unless  the 
law  be  in  force  at  the  time  the  indictment  is 
found  and  the  judgment  rendered  thereunder." 
McClain,  Cr.  Law,  vol.  1,  p.  98. 

"An  ex  post  facto  law  •  •  •  la  a  law 
which  makes  an  act  criminal  which  was  not 
criminal  when  done,  or  wbich^  with  reference  to 
a  crime  already  committed,  increaaes  the  pun- 
ishment, or  makes  it  harder  for  the  accused  to 
defend  himself  against  the  charge."     Id.  p.  78. 

"It  has  been  long  settled,  on  general  princi- 

{)les,  that,  after  the  expiration  or  repeal  of  a 
aw,  no  penalty  can  be  enforced,  nor  punish- 
ment inflicted,  for  violations  of  the  law  commit- 
ted while  it  was  in  force."  Teaton  et  aL  t. 
United  States,  5  Cranch,  281,  8  L.  Ed.  101. 

See,  also,  Krlng  t.  Missouri,  107  IT.  S.  221, 
2  Sap.  Ct  443,  27  L.  Ed.  606;  State  ex  reL 
Tbeus  T.  Judge,  109  La.  236,  33  Soutb.  209; 
State  y.  Callahan,  109  La.  946,  33  Soutli.  931 ; 
State  y.  Smith,  118  La.  248,  42  South.  791; 
State  T.  Hickman,  127  La.  442,  63  South. 
680;  State  v.  Jones,  127  La.  768,  63  South. 
986;  State  t.  Guillory,  127  La.  991,  54  South. 
297;  Clark's  Cr.  Law,  26. 

Tlie  qnestiona  thns  dealt  with  have  been 
somewhat  more  fully  considered  in  the  case 
of  State  T.  Hagen,  67  South.  935,  this  day 
decided;  and,  for  the  reasons  assigned  In 
that  case,  as  well  as  those  above  given.  It  la 
ordered  and  decreed  that  the  conviction  and 
sentence  appealed  from  be  set  aside,  and  the 
defendants  discharged. 

PROVOSTT,  LAND,  and  0*N1BLL,  JJ., 
concur  in  the  decree  on  the  ground  that  the 
police  jury  was  without  authority  to  pass 
the  ordinance  In  Question. 

O'NIELL,  J..  Is  of  the  opinion  that  this 
court  is  without  Jurisdiction  of  this  appeal, 
for  the  reasons  assigned  in  the  case  of  State 
V.  Hagen,  supra,  decided  this  day. 


(116  Lb.  S»9) 


No.  20837. 


STATE  V.  COURTS. 

(Supreme  Court  of  Louisiana.    Feb.  23,  1915. 
Rehearing  Denied  March  22,  1915.) 

Appeal  from  First  Judicial  District  Court, 
Panah  of  Caddo ;   J.  R.  Land,  Judge. 

Tony  Conris  was  convicted  of  violating  an 
ordinance  of  a  police  jury,  and  appeals.  Revers- 
ed, and  defendant  ordered  discharged. 

Scheen  &  Blanchard  and  B.  P.  Mills,  all  of 
Shreveport,  for  appellant.  R.  G.  Pleasant. 
Atty.  Qen.,  and  W.  A.  Mabry,  Dist  Atty.,  of 
Shreveport  (Q.  A.  Gondran,  of  New  Orleans,  of 
counsel),  for  the  State. 

MONROE,  C.  J.  This  case  presenU  the 
same  questions  that  are  presented  in  the  cases 
of  State  V.  Emmett  Hagen,  67  South.  935,  and 
State  V.  Whitbeck  and  Harris,  67  South.  949, 
this  day  decided,  and  is  governed  by  the  same 
principles  of  law.  For  the  reasons  assigned  in 
those  cases,  therefore,  the  conviction  and  sen- 
tence herein  appealed  from  are  set  aside,  and 
the  defendant  ordered  to  be  discharged. 


PROVOSTY.  LAND,  and  0'NIEI.L,  JX,  con- 
cur la  the  decree  on  the  ground  that  the  police 
jury  was  without  authority  to  pass  the  ordi- 
nance in  question. 

O'NIELL,  J.,  is  of  the  opinion  that  this  court 
is  without  jurisdiction,  for  the  reasons  given  io 
his  dissenting  opinion  in  State  v.  Hagen. 


(136  La.  900) 

No.  20859. 

STATE  T.  CROSS  et  al. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1916. 

Rehearing  Denied  March  22,  1916.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;   J.  R.  Land,  Judge. 

Cal  Cross  and  others  were  convicted  of  vio- 
lating an  ordinance  of  a  police  jury,  and  appeal 
Reversed,  and  defendants  ordered  discharged. 

Scheen  &  Blanchard  and  E.  P.  Mills,  all  of 


Shreveport,  for  appellants.  R.  G.  Pleasant. 
Atty.  Gen.,  and  W.  A.  Mabry,  Dist.  Atty.,  of 
Shreveport  (G.  A.  (3ondran,  of  New  Orleans,  •( 
counsel),  for  the  State. 

MONROE,  O.  J.  This  case  presenta  the  same 
questions  that  are  presented  in  the  cases  of 
State  V.  Hagen,  67  South.  935,  and  State  v. 
WEitbeck  and  Harris,  67  South.  949,  and  ia 
governed  by  the  same  principles  of  law.  For 
the  reasons  assigned  in  those  cases,  therefor^ 
the  convictions  and  sentences  herein  appealed 
from  are  set  aside,  and  the  defendants  ordered 
to  be  discharged. 

PROVOSTY.  LAND,  and  O'NIELL.  JJ., 
concur  In  the  decree  on  the  ground  that  the  po- 
lice jury  was  without  authority  to  paaa  the 
ordinance  In  question. 

O'NIELL,  J.,  is  also  of  the  opinion  that 
this  court  is  without  jurisdiction,  for  the  rea- 
sons assigned  in  his  dissenting  opmion  in  State 
V.  Hagen. 


OMLa.  Wl> 
No.  20861. 

STATE  V.  JOLIFF. 

(Supreme  Court  of  Louisiana.    Feb.  23,  ISlfi. 

Rehearing  Denied  March  22,  1916.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo ;   J.  R.  Land,  Judge. 

George  JoliS  was  convicted  of  violating  as 
ordinance  of  a  police  jury,  and  appeals.  Re- 
versed, and  defendant  ordered  discharged. 

Scheen  &  Blanchard  and  E.  P.  Mills,  all  of 
Shreveport,  for  appellant.  B.  G.  Pleaaant. 
Atty.  Gen.,  and  W.  A.  Mabry,  Dist,  Atty.,  of 
Shreveport  (G.  A.  Gondran,  of  New  Orleans, 
of  counsel),   for  the  State. 


MONROE,  0.  J.  This  case  presenta  the  i 
questions  that  are  presented  in  the  cases  of 
State  V.  Hagen,  67  South.  935,  and  State  v. 
Whitbeck  and  Harris,  67  South.  949,  this  day 
decided,  and  is  governed  by  the  same  principles 
of  law.  For  the  reasons  assigned  in  those  cases, 
therefore,  the  conviction  and  sentence  herein 
appealed  from  are  set  aside,  and  toe  defendant 
ordered  to  be  discharged. 

PBOVOSTT,  LAND,  and  O'NIELL,  JJ., 
concur  in  the  decree  on  the  ground  that  the 
police  jury  was  without  authority  to  pass  the 
ordinance  in  question. 

O'NIELL,  J.,  Is  of  the  opinion  that  this 
court  is  without  Jurisdiction  of  the  appeal,  for 
the  reasons  assigned  in  his  dissenting  opinion 
in  the  case  of  State  v.  Hagen,  supra,  decided 
this  day. 
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No.  20862. 
STATE  V.  FOOGIN. 


(Supreme  Court  of  Lonisiena.    Feb.  23,  1915. 
Behearlng  Denied  March  22,  1915.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;   J.  R>  Land,  Judge. 

Dan  Foggin  was  convicted  of  violating  an  or- 
dinance of  a  police  jnry,  and  appeals.  Be- 
versed,  and  defendant  ordered  discharged. 

See,  also,  65  South.  622. 

Scbeen  &  Blanchard  and  E.  P.  Mills,  nil  of 
Shreveport,  for  appellant.  B.  G.  Pleasant, 
Atty.  Gen.,  and  W.  A.  Mabry,  Dist  Atty.,  of 
Shreveport  (G.  A.  Goodran,  of  New  Orleana, 
of  counsel),  for  the  State. 

MONBOE,  C.  J.  This  case  presents  the  same 
auestioDS  that  are  presented  in  the  cases  of 
State  V.  Hagen,  67  Sooth.  935,  and  State  v. 
Whitbeck  and  Harris,  67  South.  949,  this  day 
decided,  and  is  governed  by  the  same  principles 
of  law.  For  the  reasons  assigned  in  those  cas- 
es, therefore,  the  conviction  and  sentence  here- 
in appealed  from  is  set  aside,  and  the  defend- 
ant ordered  to  be  discharged. 

PBOVOSTY,  LAND,  and  G'NIELL,  JJ, 
concur  in  the  decree  on  the  ground  that  the 
police  jury  was  without  autherlt?  to  pass  the 
ordinance  in  question. 

O'NIELL,  J.,  is  of  the  opinion  that  this  court 
is  without  Jurisdiction  of  the  appeal,  .for  the 
reasons  assigned  in  his  dissenting  opinion  in  the 
case  of  State  y.  Hagen,  supra,  decided  this 
day. 


(136  La.  902) 


No.  2083S. 
STATE  T.  NEUIN. 


(Supreme  Court  of  Louisiana.     Feb.  2S,  1916. 
Behearing  Denied  Mardi  22,  1915.) 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;    J.  R.  Iiand,  Judge. 

F.  A.  Nejin  was  convicted  of  violating  an 
ordinance  ax  a  police  jury,  and  appeals.  Be- 
versed,  and  defendant  disdiarged. 

Scheen  &  Blanchard  and  B.  P.  Mills,  all  of 
Shreveport,  for  appellant  R.  G.  Pleasant, 
Atty.  Gen.,  and  W.  A.  Mabry,  Dist  Atty.,  of 
Shreveport  (G.  A.  Gondran,  of  New  Orleans,  of 
counsel),  for  the  State. 

MONBOE,  C.  J.  This  case  presente  the  same 
questions  that  are  presented  in  the  cases  of 
State  V.  Hagen,  67  South.  935,  and  Sute  v. 
Wbitbeck  and  Harris,  67  South.  949,  this  day 
decided,  and  is  governed  by  the  same  principles 
of  law.  For  the  reasons  assigned  in  those 
cases,  therefore,  the  conviction  and  sentence 
herein  appealed  from  is  set  aside,  and  the  de- 
fendant ordered  to  be  discharged. 

PBOVOSTT,  LAND,  and  O'NIELL,  JJ., 
concur  in  the  decree  on  the  ground  that  the  po- 
lice jury  was  without  authority  to  pass  the  or- 
dinance in  question. 

O'NIELL.  J.,  is  of  the  opinion  that  this  court 
is  without  Jur>.sdiction,  for  the  reasons  assigned 
in  his  dissentinc  opinion  in  State  V.  Hagen, 
supra,  decided  this  day. 


(US  La.  903) 

No.  20084. 

BBOCK  et  aL  t.  B.  McILHENNT'S  SON. 

(Supreme  Court  of  Louisiana.     Feb.  23.  1915. 

Rehearing  Denied  March  22,  1915.) 

(Syttalnu  hu  the  Court.) 
t.  Deeds    «=5>llt— DESCBiFrroN    of   Land— 

CoNSTBtrcnoN. 

There  is  no  statute  or  rule  of  law  provid- 
ing that  such  a  description  as  60  acres  of  land 
in  the  northeast  comer  of  a  designated  larger 
body  of  land  means  necessarily  a  square  tract 
containing  50  acres. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  816-322.  826-329,  388;  Dec.  Dig.  «=> 
114.} 

2.  Taxation  «=3764— Tax  Deed— Vauditt— 

Descsiption  of  Land. 

Such  a  description  of  land  as  60  acres  in 
the  northeast  corner  of  a  large  area  constitut- 
ing two  tracts  several  miles  apart  is  no  desig- 
nation at  all;  and  a  tax  deed  containing  such 
description  is  absolutely  null. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Gent  Dig.  {{  1619-1522;  Dec.  Dig.  <S=»764.] 

8.  Taxation  e=»804r-TAX  Deed— Validitt— 

Pkescbiption. 

The  prescription  of  three  years  cannot  give 
validity  to  a  tax  deed  that  is  null. for  want  of 
a  description  by  which  the  property  can  b« 
identified. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  ft  1591,  1692;  Dec.  Dig.  <Ss>804.1 

Appeal  from  Sixteenth  Judldal  District 
Ck)urt,  Parish  of  St  Landry;  William  J. 
Sandoz,  Judge  ad  hoc 

Action  by  Jimmle  Stewart  Brock  and  oth- 
ers agatost  the  E.  Mcllhenny's  Son.  From  a 
Judgment  for  defendant,  plaintiffs  appeal. 
Affirmed. 

Edward  P.  Veazie,  of  Opelousas  (John  W. 
Lewis,  of  Opelousas,  of  counsel),  for  appel- 
lants. Dudley  L.  Gullbeau,  of  Opelousas,  for 
appellee. 

O'NIELI^  J.  This  is  a  suit  to  confirm  a  tax 
title,  under  the  provisions  of  Act  No.  101 
of  1898.  The  plaintiffs  are  the  surviving 
heirs  and  legal  representatives  of  the  deceas- 
ed, J.  T.  Stewart,  who  purctiased  at  a  public 
tax  sale,  on  the  9th  of  May,  1908,  for  the 
unpaid  taxes  of  1907,  the  following  described 
property,  viz.: 

"60  acres  of  land  In  the  northeast  comer  of 
the  following  property:  2166.56  acres  of  land, 
being  lots  S  and  4  of  section  25,  east  half  of 
southeast  quarter  (E.  V^  of  S.  E.  ^)  section 
35,  lots  1  and  2  and  west  half  of  west  half  (W. 
%  of  W.  %)  section  86,  in  T.  7  S.,  B.  8  E., 
west  half  of  section  36,  in  T.  7  S.,  R.  3  B., 
west  half  of  section  25,  all  of  section  26,  east 
half  of  section  27,  east  half  of  west  half  (E.  ^ 
of  W.  %)  section  27;  southwest  quarter  or 
northwest  quarter  (S.  W.  %  of  N.  W.  %)  and 
west  half  of  southwest  quarter  (W.  %  of  S.  W. 
%)  section  27,  lots  one,  two,  three  and  four, 
section  25,  in  T.  8  S.,  R.  3  E." 

The  above  described  lands  consist  of  two 
tracts,  one  containing  379.52  acres  described 
as  lots  3  and  4  of  section  25,  E.  Vi  of  S.  B.% 
of  section  35,  and  lots  1  and  2  and  W.  %  of 
W.  ^  of  section  36,  In  township  7  S.,  range 
3  E.,  and  the  other  containing  about  1,800 
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acres,  situated  four  miles  south  of  the  first 
tract,  and  described  as  the  W.  %  of  section 
25,  all  of  section  26,  all  except  N.  W.  ^  of 
N.  W.  ^,  of  section  27  and  N.  %  of  N.  %  of 
section  35,  in  township  8  S.,  range  3  E. 

The  purchaser  located  the  50  acres  of  land 
described  in  bis  tax  deed  as  a  square  con- 
taining 50  acres  in  the  northeast  corner  of 
the  N.  W.  %  of  section  25,  township  8  S., 
range  3  B. 

The  defendant  contends  that  such  a  de- 
scription as  50  acres  of  land  in  the  north- 
east comer  of  2,165.56  acres,  comprising  two 
tracts,  four  miles  apart,  does  not  identify  or 
designate  any  particular  tract  of  60  acres, 
and  that  the  alleged  tax  title  is  therefore 
nulL 

The  district  judge  sustained  the  defend- 
ant's contention  and  dismissed  the  plaintiffs' 
suit,  reserving  their  right  to  sue  for  the 
amount  of  taxes  paid  by  them  and  their 
father. 

The  only  reason  assigned  by  the  plaintiffs 
for  locating  the  50  acres  in  the  northeast  cor- 
ner of  the  lower  tract,  Instead  of  In  the  tract 
four  miles  further  north,  is  that  the  latter 
tract  is  Irregular  in  shape,  and  a  square  con- 
taining 50  acres  could  not  be  located  in  its 
northeast  comer.  The  deed,  however,  does 
not  call  for  a  square  containing  50  acres. 
The  strip  designated  as  lots  3  and  4  of  sec- 
tion 26,  township  7  S.,  range  8  B.,  contains 
32.52  acres.  A.  line  projected  .south  from  a 
point  on  the  southern  boundary  of  this  sec- 
tion, so  as  to  cut  off  17.48  acres  from  frac- 
tional section  36,  would,  with  the  adjacent 
lots  3  and  4  of  section  25,  locate  50  acres 
In  the  northeast  comer  of  the  northern  tract 

In  fact,  the  tract  claimed  by  the  plaintiffs, 
as  located  by  their  father,  is  not  square.  A 
36-foot  public  road  extends  along  the  eastern 
edge,  cutting  off  17.5  feet  for  a  distance  of 
1,115.8  feet  from  the  southern  boundary. 
The  50-acre  tract  claimed  is  therefore  laid 
off  with  a  northern  boundary  of  1,489  feet, 
a  southern  boundary  of  1,472.5  feet,  and  a 
western  boundary  of  1,475.8.  Hence  the 
tract  is  not  square,  including  or  excluding 
the  portion  which  encroaches  upon  the  pub- 
lie  road. 


[1]  We  know  of  no  law  declaring  that  50 
acres  of  land  in  a  specified  comer  of  a  larg- 
er tract  necessarily  means  a  square  tract 
with  side  lines  bearing  due  north  end  sonth 
and  east  and  west,  each  measuring  22^6 
chains.  The  decisions  to  this  effect  by  the 
courts  of  Alabama  and  Ohio  are  not  founded 
upon  any  authority  unless  It  be  ui>on  the 
statutes  of  those  states.  IV>rty  acres  in  the 
northeast  corner  of  a  regular  section  might 
be  understood  to  mean  the  N.  E.  %  of  the 
N.  E.  %,  according  to  official  surrey,  but 
50  acres  In  the  northeast  comer  of  a  reg- 
ular section  might  as  well  mean  a  right 
angle  triangle  measuring  31.62  chains  on  its 
north  and  east  boundary  line  as  a  square 
measuring  22.36  chains  on  each  side. 

A  court  cannot  perform  the  function  of  se- 
lecting the  shape  of  a  tract  of  land  of  a  given 
area  In  order  that  it  may  pass  by  a  deed  of 
the  stated  number  of  acres  in  a  certain  lo- 
cality. 

[2]  Such  a  description  as  60  acres  of  land 
in  the  northeast  comer  of  two  larger  tracts 
is  no  designation  at  alL  The  land  supposed 
to  be  conveyed  by  such  description  cannot  be 
identified. 

[3]  The  asserted  tax  title  la  therefore  ab- 
solutely nuU,  and  the  prescription  of  three 
years  invoked  by  the  plaintiffs  cannot  give 
it  validity.  Skelly  v.  Friedrlchs,  U7  La. 
679,  42  South.  218;  Gulllory  v.  Elms,  126 
La.  666,  62  South.  767;  Levy  T.  Gause,  112 
La.  789,  36  South.  684. 

The  letters  written  by  the  president  of  ttie 
defendant  company,  offering  to  redeem  the 
property  by  refunding  the  amount  of  taxes 
paid  in  the  purchase  of  the  50  acres,  with  in- 
terest and  penalties,  did  not  operate  as  an 
estoppel  or  a  recognition  of  the  validity  of 
the  tax  sale.  The  defendant  owed  and  still 
owes  the  amount  of  the  taxes  i>ald  by  the 
plaintiffs'  father;  and  In  offering  to  pay  it. 
the  president  of  the  defendant  company  did 
not  recognize  the  plaintiffs'  title  to  any  sped- 
fled  60  acres  of  land. 

The  judgmoit  appealed  from  Is  affirmed. 

MONROE,  a  X,  and  LAND  and  SOM- 
MBRVILLE,  J3.,  concur  In  the  decree- 
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No.  21040. 

STATB  T.  6E0R0B. 

<Snpreme  Court  of  lioaisiana.     Feb.  28,  191S. 
On  Behearing,  March  22,  1915.) 

(Byllalmt  by  t^'  Court.) 

1.  Statuieb  «=»118— Tttlb  of  Statdtb— Uw- 
LAWFUL  Sals  or  Liquobb. 

Section  4  of  Act  No.  211  of  1914,  relative 
to  the  manufactore  and  sale  of  neai^beer,  is  a 
regulation  restricting  such  sale  to  places  where 
no  other  beverages  or  articles  of  merebandiae 
are  sold,  and  is  covered  by  the  title  of  the 
act.  Said  section  was  intended  to  prevent  near- 
beer  saloons  from  being  used  as  blinds  or 
screens  for  the  sale  of  uitozicatins  liquors  in 
prohibition  districts. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  168-160;   Dec.  Dig.  «=»lia] 

2.  Intoxicating  IiIquobs  ®=>17— Malt  Liq- 
uors—PBOHiBrnoN—PoLicn  POWKB. 

A  state  may,  in  the  exercise  of  its  police 
power,  prohibit  the  sale  of  intoxicating  liquor, 
and  to  ue  end  of  making  the  prohibition  effectu- 
al may  include  in  the  prohibition  nonintoxicat- 
Ing  malt  liquors.  Purity  Extract  &  Tonic  Co.  v. 
I>ynch,  ^  U.  S.  192,  S3  Sup.  Ct  44,  57  U 
£d.  IM. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {{  21-23;  Dec.  Dig.  «=9l7j 

8.  Intoxicating  Liquobs  4=36— Pbohibition 
— Nbas-Bier— Lkgiblativb  Powib. 

If  a  state  may  prohibit,  it  may  regulate 

the  sale  of  near-beer  to  the  point  of  suppression. 
[Ejd.  Note. — For  other  cases,  see  Intoxicating 

Liquors,  Cent.  Dig.  I  4;   Dec.  Dig.  <8=»6.] 

Provosty,  J.,  dissenting. 

Appeal  from  First  Judicial  District  Court, 
Parish  of  Caddo;   T.  F.  Bell,  Judge. 

Lee  George  was  diarged  with  violating 
Act  No.  211  of  1914,  relative  to  the  sale  of 
near-beer.  From  a  Judgment  quashing  the 
information,  the  State  appeals.  Reversed 
and  remanded,  and  rehearing  denied. 

R.  O.  Pleasant,  Atty.  Gen.,  Wm.  A  Ma- 
bry,  Dlst  Atty.,  of  Shreveport,  Q.  A.  Gon- 
dran,  John  P.  Sullivan,  Arthur  Landry,  and 
IMward  M.  Heath,  all  of  New  Orleans,  for 
the  State.  Alexander  &  Wilkinson,  of 
Shreveport,  for  appellee. 

LAND,  J.  Defendant  was  prosecuted  for 
violating  Act  No.  211  of  1914,  relative  to 
the  sale  of  near-beer. 

Defendant  moved  to  quash  the  Information 
on  the  ground  that  said  act  Is  illegal  and  un- 
constitutional, in  that  it  does  not  express  its 
object  in  the  title,  and  in  that  it  has  more 
than  one  object,  and  on  the  further  ground 
that  said  act  is  unreasonable,  and  abridges 
the  inalienable  rights  of  the  citizen  to  engage 
in  a  lawful  occupation.  In  a  lawful  way,  and 
thereby  deprives  him  of  his  property  rights 
nrlthout  any  compensation,  In  violation  of 
the  Constitutions  o^  the  state  and  of  the 
United  States. 

The  Judge  below  sustained  the  motion  to 
quash  on  the  ground  that  the  title  of  the 
act  does  not  cover  section  4,  relating  to  the 


sale  of  other  things  besldea  near-beer.  The 
state  has  appealed. 

[1]  The  tlUe  of  Act  No.  211  of  1914  reads 
as  follows: 

"To  prohibit  the  manufacture  and  sale  of  all 
substitutes  for  near-beer;  to  define  near-beei 
and  provide  for  the  method  of  the  manufacture 
thereof;  regulating  the  sale  and  use  of  near- 
beer,  and  uing  penalties  for  the  violation  ot 
any  of  the  provisions  of  this  act" 

Section  4  of  the  act  reads: 

"That  it  shall  be  unlawful  to  sell,  or  offer 
tor  sale,  anj  other  beverage  of  any  nature,  kind 
or  description,  whether  intoxicating  or  non-in- 
toxicating, or  any  article  of  merchandise  under 
the  same  root  where  near-beer  is  sold  as  a 
beverage." 

At  the  same  session  was  passed  a  drastic 
act  (No.  146)  defining  and  prohibiting  the 
keeping  of  a  "blind  tiger"  In  prohibition  dis- 
tricts. The  definition  covers  any  place  where 
spirituous,  malt,  or  intoxicating  liquors 
are  kept  for  sale,  barter,  exchange,  or  habit- 
ual giving  away  as  a  beverage  In  connection 
with  any  business  conducted  at  such  place. 
Section  4  of  Act  211  of  1914  was  intended  to 
prevent  the  near-beer  saloon  from  being 
used  as  a  blind  or  screen  for  the  sale  of  real 
beer  and  other  Intoxicating  liquors.  In  or- 
der to  accomplish  this  purpose  the  Legisla- 
ture made  it  unlawful  to  sell  or  offer  for 
sale  any  other  beverage  or  any  articles  of 
merchandise  under  the  same  roof  where 
near-beer  is  sold.  While  the  language  of 
section  4  may  be  too  broad,  in  this  case  the 
information  charges  that  the  defendant  did 
sell  or  offer  for  sale  certain  articles  of  mer- 
chandise in  the  lame  ttore  where  he  »ol4 
near-heer  a*  a  beverage. 

The  Intent  of  section  4  is  to  separate  sale 
of  near-beer~from  sales  of  all  other  beverages 
and  articles,  as  was  done  in  the  case  of 
saloons  and  groceries  by  section  4  of  Act 
176  of  1908. 

[2]  In  Purity  Extract  &  Tonic  Co.  t. 
Lynch,  226  U.  S.  192,  33  Sup.  Ct  44,  67  Ll 
Ed.  184,  it  was  held  that  a  state  may,  in  the 
exercise  of  Its  police  power,  prohibit  the  sale 
of  intoxicating  liquor,  and  to  the  end  of 
waiiiing  the  prohibition  effectual  may  in- 
clude in  the  prohibition  beverages  which 
separately  considered  may  be  innocuous,  and 
so  hold  as  to  Polnsetta,  a  beverage  contain- 
ing a  small  percentage  of  malt  In  that 
case  the  sale  of  malt  liquors,  whether  Intoz* 
Icatlng  or  not,  had  been  prohibited  by  a  stat- 
ute of  the  state  of  MIssisslppL  In  the  same 
case  the  court,  speaking  through  Mr.  Jus- 
tice Hughes,  said: 

"It  was  competent  for  the  Legislature  of 
Mississippi  to  recognize  the  difficulties  besetting 
the  administration  of  laws  aimed  at  the  pre- 
vention of  traffic  in  intoxicants.  It  prohibited, 
among  other  things,  the  sale  of  'malt  liquors. 
In  thus  dealing  with  a  class  of  beverages  which 
in  general  are  regarded  as  intoxicating,  it  was 
not  bound  to  resort  to  a  discrimination  with  re- 
spect to  ingredients  and  processes  of  manufac- 
ture which,  in  the  endeavor  to  eliminate  in- 
nocuous   beverages    from    the    condemnation, 
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wonid   facilitate   snbterfnges  and   fcaads  and 
fetter  the  enforcement  of  the  law.    •    •    • 

"That  the  opinion  is  extensively  held  that  a 
general  prohibition  of  the  sale  of  malt  liqaors, 
whether  intoxicating  or  not,  is  a  necessary 
means  to  suppress  trade  in  intoxicants,  suffi- 
ciently appears  from  the  legislation  of  other 
states  and  the  decision  of  the  courts  in  its  con- 
struction." 

[3]  It  follows  tbat  near-beer  falls  wltbln 
■tbe  grasp  of  the  police  power  of  this  state, 
which  may  prohibit  its  manufacture  and 
sale;  and  If  the  state  may  prohibit,  it  may 
regulate  tbe  traffic  in  near-beer  to  the  point 
of  suppression. 

Section  4  prohibits  the  sale  of  all  other 
beverages  or  articles  under  the  same  roof 
where  near-beer  is  sold  as  a  beverage,  and 
thereby  restricts  tbe  sale  of  near-beer  to 
places  where  nothing  else  Is  sold.  The  pro- 
hibition of  the  sale  of  any  other  beverage 
or  merchandise  Is  only  In  connection  with 
the  sale  of  near-beer.  In  order  to  isolate  the 
business  of  selling  such  beer,  the  lawmaker 
prohibited  the  sale  of  any  other  things  tin- 
der the  same  roof.  Section  4  is  a  regulation 
of  the  sale  of  near-beer,  and  is  therefore  ex- 
pressly covered  by  the  title  of  tbe  act.  This 
court.  In  speaking  of  the  subject  of  the  Gay- 
Shattuck  Law,  said: 

"There  is  but  one  object— the  saloons."  State 
ex  rel.  Tax  Collector  v.  Falkenheiner  et  al., 
123  La.  623,  48  South.  214. 

So  in  this  case  we  might  say: 
"There  is  bat  one  object— regnlatilng  the  sale 
of  near-beer." 

It  Is  therefore  ordered  that  the  judgment 
below  be  reversed,  and  this  case  be  remand- 
ed for  further  proceedings  according  to  law. 

PROVOSTY,  J.  (dissenting).  Section  4  of 
Act  211,  p.  403,  of  1914,  provides  as  follows: 

"That  it  shall  be  unlawful  to  sell,  or  offer  for 
sale,  any  other  beverage  of  an^  nature,  kind  or 
description,  whether  intoxicating  or  non-intox- 
icating, or  any  article  of  merchandise  under  the 
same  roof  where  near-l>eer  is  sold  as  a  bever- 
age." 

The  indictment  against  the  accused  is  un- 
der this  section,  for  having  sold  groceries. 

He  contends  that  the  object  of  this  section, 
in  80  far  as  it  Is  to  make  It  a  crime  to  sell 
ordinary  merchandise  or  groceries,  Is  not  ex- 
pressed In  the  title  of  the  act,  and  that  there- 
fore this  section  Is  unconstitutional  and  noil 
In  so  far  as  It  purports  to  make  it  a  crime  to 
sell  ordinary  merchandise  or  groceries. 

The  title  of  the  act  reads: 

"To  prohibit  the  manufactnre  and  sale  of  all 
•obstitutes  for  near-beer;  to  define  near-beer 
and  provide  for  the  method  of  the  manufacture 
thereof;  regulating  the  sale  and  nse  of  near- 
beer,  and  fixing  i>enaltieB  for  the  violation  of 
any  of  the  provisions  of  this  act" 

Certainly  tbe  object  of  making  it  a  crime 
to  sell  ordinary  groceries  is  not  expressed  in 
the  clause: 


"To  prohibit  the  mannfactnre  and  sals  ot  all 
substitutes  for  near-beer." 

Nor  in  the  danse: 

"To  define  near-beer  and  provide  for  the 
method  of  the  manufacture  thereof." 

Nor  In  the  clause: 

"Regnlating  the  sale  and  use  of  near-beer." 

Nor  In  the  clause: 

"Fixing  penalties  for  the  violation  of  any  of 
the  provisions  of  this  act." 

Therefore  the  said  object  is  not  eigpressed 
in  the  title  of  the  act 

It  Is  perfectly  manifest  that  what  the  per- 
son who  drafted  this  act  Intended  to  say  In 
this  section  4  was  that  It  should  be  nnlawfnl 
to  sell  near-beer  under  the  same  roof  under 
which  other  merchandise  was  sold,  and  tbat 
he  Inadvertently  reversed  the  order  of  things 
— ^In  other  words,  got  tbe  wrong  sow  by  tbe 
ear. 

My  ooUeagues  take  the  view  that  to  forbid 
the  sale  of  ordinary  merchandise  under  tbe 
same  roof  with  near-beer  Is  practically,  or 
in  effect,  the  same  thing  as  to  forbid  tbe  sale 
of  near-beer  under  the  same  roof  with  ordi- 
nary mer<±andi8e;  hut,  with  all  due  defer- 
ence. It  seems  to  me  that  that  view  will  not 
hold  water.  It  will  not  stand  the  test  of 
practical  application. 

Take,  for  Instance,  the  case  of  a  large  of- 
fice building,  with  hundreds  of  rooms  rented 
to  as  many  different  persons  carrying  on  as 
many  different  kinds  of  business.  We  know 
that  stores  are  now  kept  In  such  buildings, 
not  alone  on  tbe  ground  floor,  but  scattered 
throughout  the  building.  A  i>erson  selling 
near-beer  under  the  roof  of  such  a  building 
would  know  that  he  was  selling  tbls  now 
popular  beverage  under  the  same  roof  un- 
der which  other  merchandise  was  being  sold ; 
but  how  would  the  person  selling  ordinary 
merchandise  know  tbat  some  other  perscm 
was  not  selling  near-beer  In  some  nook  or 
comer  of  the  building,  on  one  or  other  of 
the  10,  15,  or  20  floors  of  tbe  bulldlns,  In 
one  or  other  of  the  hundreds  ot  rooms.  Un- 
der the  doctrine  of  the  present  case,  such  a 
person  thus  Innocently  violating  section  4 
would  be  indictable.  Would  the  court  apply 
this  section  to  him?  I  Imagine  not.  And 
the  court  would  be  driven  to  tbe  altematfTe 
of  overruling  the  present  case,  or  of  announc- 
ing that  It  would  enforce  section  4,  or  not, 
as  it  saw  fit 

Not  wishing  to  And  myself  c<«f rented  by 
tbat  alteinatlre^  I  respectfully  diaaeaL 

On  Rehearing. 
PER  CURIAM.    Rehearing  refused. 

PROVOSTT,  J.,  dissents,  belitg  ot  opinion 
tbe  rehearing  applied  for  should  be  granted. 
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STATE  T.  MANOnSO. 
(Supreme  Court  of  Loniaiaiuu    March  8>  1916.) 

(ByValtut  (y  the  Court.) 

1.  INDICTKERT   AKD    iNFOBMATIOir    «B>1S0    — 

joiNDBB  or  OouRiB— Violation  of  liiQuoB 

Laws. 

Distinct  miademeanors  relating  to  the  vio- 
lation of  liquor  laws  may  be  charged  in  separate 
counto  of  the  same  indictment  or  information. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  419-428;  Dec. 

I>ig.  <e=>iso.] 

2.  CxnaNAi.  Law  «=3596  — CoirnNUAicas— 
Etidknob  to  DiacKKOiT  Witnesskb.  ^ 

Under  an  indictment  charging  the  unlawful 
aale  of  one  pint  of  whisky,  the  brand  of  the 
liquor  is  too  immaterial  to  warrant  a  continu- 
ance for  a  chemical  analysis,  for  the  purpose 
of  discrediting  witnesses  for  the  prosecnaon. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  1311.  1828-1827;  Dee.  Dig. 
<8=>696.] 

Appeal  from  Fifteentb  Judicial  District 
Court,  Parlsli  of  Calcasieu;  Winston  Over- 
toa.  Judge. 

John  MancuBO  was  convicted  of  unlawfully 
selling  and  receiving  an  order  for  Intoxicat- 
ing liquors,  and  appeals.    Affirmed. 

A.  R.  Mitchell,  of  Lake  Charles,  for  ap- 
pellant B.  O.  Pleasant,  Atty.  Gen.,  T.  A 
Edwards,  Dist  Atty.,  of  Lake  Charles  (G.  A 
Gondran,  of  New  Orleans,  of  counsel),  for 
the  State. 

LAND,  J.  Defendant  was  indicted  on  two 
counts: 

(1)  For  selling  and  retailing  Intoxlcatliig 
liquor,  to  wit,  one  point  of  whisky  for  $1, 
without  previously  obtaining  a  license  from 
the  local  authorities. 

(2)  For  unlawfully  receiving  an  order  for 
the  purchase  of  spirituous  and  intoxicating 
liquor  In  prohibition  territory,  to  wit,  dty 
of  Lake  Charles,  pariah  of  Calcasieu.  . 

[2]  Defendant  was  duly  arraigned  and 
pleaded  not  guilty.  The  first  bill  of  excep- 
tion was  taken  to  the  refusal  of  the  Judge, 
after  the  state  had  adduced  aU  of  its  evi- 
dence in  chief;  to  grant  defendant's  motion 
for  delay  In  order  that  he  might,  through 
a  chemical  analysis,  demonstrate  to  the  court 
that  the  contents  of  the  flask  produced  by 
two  certain  witnesses  for  the  state  was  not 
"Old  Forester  Whisky"  as  indicated  by  the 
marks  and  labels  thereon;  and  as  testified  by 


said  witnesses;  the  purpose  being  to  show 
that  the  testimony  of  these  witnesses  in  re- 
lation to  the  sale  of  the  whisky  was  untrue. 

The  motion  for  delay  was  refused  by  the 
trial  Judge  for  the  following  reasons: 

"The  state's  two  principal  witnesses  had  tes- 
tified that  they  bought  a  bottle  of  whisky  from 
defendant;  that  the  bottle,  which  was  after- 
wards offered  in  evidence,  was  the  bottle  they 
bought     The  bottle  was  labeled   'Old  Forester 

Whisky'    and   they   said   that    it   was   ' .' 

The  granting  of  such  a  continuance  is  within 
the  sound  discretion  of  the  court  and  it  occurred 
to  the  court  that  even  if  it  should  appear  that 
the  contents  of  the  bottle  were  not  'Old  Forest- 
er Whii^y,'  but  some  other  brand  of  whisky, 
still  it  would  not  overcome  the  statement  that 
these  witnesses  bought  a  bottle  of  whisky  from 
defendant  The  particular  brand  was  imma- 
teriaL" 

We  may  add  that  the  bottle  may  have 
been  so  labeled,  and  yet  not  have  contained 
that  particular  brand  of  whisky.  The  de- 
fendant was  charged  with  selling  a  phit  of 
whisky.  The  brand  or  quality  of  the  liquor 
was  immaterial.  On  the  facts,  the  Issue  was 
whether  the  defendant  had  sold,  as  charged, 
a  bottle  of  whisky  labeled  as  stated  by  the 
witnesses  for  the  state.  Defendant  testified 
be  had  not 

The  district  judge  considered  that  the  In- 
definite postponement  of  the  trial  for  the  pur- 
pose of  an  analysis  was  not  Justified  by  the 
relevancy  or  Importance  of  the  fact  of  quali- 
ty sought  to  be  proved,  and  concludes  bis 
per  curiam  as  follows: 

"The  contents  might  have  been  other  than 
'Old  Forester*  and  yet  the  changes  have  been 
made  prior  to  the  sale." 

The  issue  was  one  of  credibility,  and  we 
agree  with  our  learned  Brother  below  that 
the  brand  or  quality  of  the  whisky  was  a 
fact  too  remote  and  Inconclusive  to  Justify 
the  Indefinite  continuance  of  the  trial  for 
the  purpose  of  a  chemical  analysis. 

[1]  The  second  bill  was  taken  to  the  refus- 
al of  the  Judge  during  the  trial  of  the  case 
to  order  the  district  attorney  to  elect  between 
the  two  counts  of  the  Indictment  The  Judge 
ruled  correctly  that  distinct  misdemeanors 
may  be  charged  In  separate  counts  of  the 
same  Indictment,  especially  when  they  are  of 
the  same  generic  class,  and,  further,  that 
the  question  was  a  moot  one,  as  the  second 
count  had  been  disposed  of  by  a  nolle  prose- 
qui On  the  first  proposition,  see  State  v. 
Isaac,  129  La.  124,  55  South.  736,  and  State 
V.  John,  129  La.  214,  66  South.  766. 

Judgment  afilrmed. 
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No.  20990. 

MARCBAUX  T.  EAST  CAMERON  DRAIN- 
AGE DIST.  NO.  3. 
(Supreme  Court  of  Louisiana.     Feb.  23.  1915. 
Rehearins  Denied  March  22,  1915.) 

(ByUahus  by  the  Court.) 

1.  Drains  «=s>2  —  "Gravity  Dbainaok"  — 
Statute. 

"Gravity  drainage"  provided  for  in  para- 
p:aph  2  of  article  281  of  the  Constitution,  as 
amended  by  Act  No.  192  of  1914,  p.  370.  is  a 
aystem  of  drainage  of  land  "which  is  susceptible 
of  gravity  drainage,"  and  has  reference  to  land 
which  may  be  entirely  drained  by  such  system. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  S  17;    Dec.  Dig.  <e=»2.] 

2.  Dbains  €=>28— Deainaoe  Ststku  — Pxti- 
HON — Taxation  . 

Taxes,  or  forced  contributions,  on  land  for 
drainage  purposes,  where  the  land  has  to  be 
leveed  and  pumped,  must  be  petitioned  for  by 
the  landowners,  resident  and  nonresident,,  of  the 
district  to  be  drained,  as  is  provided  for  in  para- 
graph 3  of  said  article  281  of  the  Constitution. 
[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent. 
Dig.  Si  20-23;    Dec.  Dig.  <S=28.] 

(Additional  Byllabut  hy  Editorial  Stalf.) 

8.  WoBDS  AND  Phrases— "Dbainaoe." 

"Drainage,"  as  applied  to  land,  contemplates 
the  removal  of  water  therefrom  by  means  of  an 
artificial  channel  or  trench. 

[Ed.  Note.— For  other  definitiona.  see  Words 
and  Phrases,  Drainage.] 

Appeal  from  Fifteenth  Judicial  District 
CowTt,  Parlsb  of  Cameron ;  Winston  Overton, 
Jndge. 

Action  by  DnpraTlUe  Marceanz  against  the 
East  Cameron  Drainage  District  No.  8. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

T,  Arthur  Edwards,  Dlst.  Atty.,  and  Mc- 
C!oy  &  Moss,  both  of  Lalse  Charles,  and  Rob- 
ert L.  Knox,  of  New  Orleans,  for  appellant. 
Robira  &  Miller,  of  Jennings,  for  appellee. 
Poster  Milling,  Saal  &  MUUng,  Frank  W. 
Hart,  H.  L.  Favrot,  Richardson  &  Soule,  and 
Oliver  S.  Livaudaia,  all  of  New  Orleans, 
amid  cnriie. 

SOMMERVILLE,  J.  Plaintiff  Is  the  own- 
er of  959  acres  of  overflowed  land  In  the 
East  Cameron  Drainage  District  No.  3,  and 
he  aslts  for  Judgment  against  the  authorities 
of  the  district,  declaring  all  of  the  proceed- 
ings up  to  and  including  an  election  held  on 
June  23,  1914,  and  the  promulgation  thereof 
on  July  3,  1914,  to  be  illegal,  invalid,  and 
void,  and  that  an  ordinance  levying  and  Im- 
posing an  acreage  tax  of  12  cents  per  acre 
per  annum  on  all  lands  situated  in  said  dis- 
trict, and  authorizing  the  issuance  of  bonds 
in  the  sum  of  $260,000,  be  declared  illegal, 
and  that  same  cannot  aerve  as  a  basis  for 
the  collection  of  the  tax  sought  to  be  im- 
posed, etc. 

Defendant  answered  that  plalntifT's  land 
would  be  Improved  by  the  drainage  to  be  con- 
structed from  the  proceeds  of  the  tax  and 


the  bonds  to  be  Issued,  and  that  the  Increased 
value  of  the  land  would  amount  to  more  than 
the  total  tax  levied  against  it  It  alleged 
that  the  money  derived  from  the  tax  and 
bonds  would  be  used  for  the  purpose  of  con- 
structing a  canal,  i.  e.,  a  canal  designed  to 
drain  all  of  the  land  included  in  the  district, 
including  plaintiff's  land,  by  gravity;  and 
that  the  results  from  this  gravity  canal 
would  greatly  enhance  the  value  of  plaintiff's 
land,  and  will  make  it  fit  for  pasturage 
throughout  the  year;  and  that  said  gravity 
drainage  canal  would  be  the  basis  for  the 
draining  of  the  whole  of  said  district  when 
it  will  have  been  divided  into  units  for  the 
system  of  perfect  drainage  by  leveeing  and 
pumping. 

Article  281  of  the  (Constitution  of  1898  pro- 
vides that  taxpayers,  in  municipal  corpora- 
tions, parishes,  and  drainage  districts,  by  an 
election  held  for  the  purpose,  may  tax  them- 
selves an  ad  valorem  tax  for  drainage  and 
other  purposes.  The  original  article  contains 
but  two  paragraphs.  It  has  been  amended 
at  various  times,  until  it  now  contains  six 
paragraphs,  as  set  forth  in  the  Constitution 
of  1913.  It  was  again  amended  in  1914  by 
the  passage  of  Act  No.  192,  p.  370,  which  act, 
or  Joint  resolution,  was  adopted  at  the  gen- 
eral election  in  1914. 

This  last-mentioned  act  amended  para- 
graiAs  2  and  3  of  said  article  281  of  the 
Constitution  of  1913;  and  in  paragraph  2 
gravity  drainage  in  drainage  districts  Is  au- 
thorized on  a  majority  vote  of  the  property 
taxpayers  of  the  drainage  district  where 
land  "is  susceptible  of  gravity  drainage." 
The  defendant  drainage  district  proceeded, 
under  this  paragraph,  to  levy  a  forced  con- 
tribution of  12  cents  an  acre  on  the  land 
within  said  district,  after  an  election  favor- 
able to  such  worlc. 

And  plaintiff  contends  that  the  governing 
anthorities  In  said  district  could  not  impose 
a  forced  contribution  on  the  lands  within 
that  district  except  upon  a  petition  of  the 
taxpayers,  preceding  the  vote  or  election  by 
the  property  holders,  as  is  provided  for  in 
paragraph  3  of  the  article  281. 

[2]  The  only  question  submitted  for  the  de- 
cision of  the  court  Is  as  to  whether  it  was 
necessary  that  the  imposition  and  collection 
of  the  contribution  sought  to  be  enforced 
against  plaintiff  and  his  property  had  to  be 
preceded  by  a  petition  of  the  property  holders 
of  that  district  or  not 

Paragraphs  2  and  3  of  article  281  of  the 
(Constitution,  as  amended,  are  as  follows: 

"Paragraph  2.  Police  Inries  in  any  parish  or 
parishes  may  in  accordance  with  law  create 
drainage  districts,  which  in  addition  to  the  pow- 
ers hereinabove  granted,  shall  have  further  pow- 
er and  authority  to  establish  and  maintain  drain- 
age systems  and  the  governing  authorities  of 
such  districts,  when  authorized  by  a  majority 
in  number  and  amount  of  the  property  taxpayers 
of  said  district  qualified  to  vote  under  the  Con- 
stitution and  laws  of  the  state  of  Louisiana  who 
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▼ote  in  an  election  held  for  that  pnrpose,  may, 
for  the  purpose  of  establishing  and  maintaining 
gravity  drainage  in  such  districts,  impose  and 
collect  for  a  period  not  exceeding  forty  (40) 
years  forced  contributions  or  acreage  taxes  not 
exceeding  fifty  cents  (50  cts.)  per  acre  per 
year  on  each  and  every  acre  of  land,  which  is 
susceptible  of  gravity  drainage,  in  the  subdivi- 
sion where  such  an  election  is  held.  The  gov- 
erning authority  of  such  aubdivisioDS,  when  au- 
thorized as  set  forth,  may  incur  debt  and  issue 
negotiable  bonds  to  represent  same,  secured  by 
the  forced  contribution  or  acreage  taxes  above 
described  provided  that  the  total  amount  of 
debts  thus  incurred  or  bonds  issued  shall  not 
exceed  in  principal  and  interest  the  aggregate 
amount  to  be  raised  by  said  annual  contribu- 
tions or  acreage  taxes  during  the  period  for 
which  the  same  are  imposed  and  that  no  such 
bonds  shall  be  issued  for  any  other  purpose 
than  that  for  which  the  said  contributions  or 
acreage  taxes,  are  voted,  to  run  for  a  longer  pe- 
riod than  forty  (40)  years,  bear  a  greater  rate 
of  interest  than  five  per  centum  per  annum,  pay- 
able annually  or  semiannually,  or  to  be  sold  for 
less  than  ninety  per  centum  (90%)  of  par.  And 
the  board  of  commissioners  of  drainage  district 
without  submission  to  the  taxpayers  are  au- 
thorized to  levy  additional  taxes  under  the  terms 
and  conditions  of  this  article  and  within  the  lim- 
its fixed  thereby  for  the  purpose  of  perfecting 
and  completing  any  system  of  drainage  eighty 
per  cent,  of  which  shall  have  been  accomplish- 
ed at  the  time  of  said  additional  levy  of  taxes, 
and  to  fund  the  avails  of  said  additional  levy  of 
taxes  into  bonds  under  the  terms  and  conditions 
set  forth  in  the  present  article. 

"Paragraph  3.  When  the  character  of  any 
land  is  such  that  it  must  be  leveed  and  pumped 
in  order  to  be  drained  and  reclaimed  the  board 
of  drainage  commissioners  of  the  district  in 
which  the  land  is  situated,  shall  upon  the  peti- 
tion of  land  owners,  whether  indiudualsor  cor- 
porations, resident  or  nonresident,  owning  not 
less  than  a  majority  of  acres  in  the  area  to  be 
affected,  ascertain  the  cost  per  acre  of  draining 
and  reclaiming  said  land  incur  debt  against  each 
and  every  acre  of  land  thus  situated  for  an 
amount  sufficient  to  drain  and  reclaim  it.  and 
to  issue  for  such  debt  negotiable  bonds  for  the 
total  aggregate  amount  of  the  total  cost  of  such 
drainage,  which  bonds  shall  run  not  longer  than 
forty  (40)  years  from  their  date  and  bear  inter- 
est at  a  rate  not  exceeding  five  per  centum  per 
annum,  payable  annually  or  semiannually,  and 
shall  be  sold  for  not  less  than  ninety  ^r  centum 
(007c)  of  par;  and  said  board  of  drainage  com- 
missioners shall  each  year  as  long  as  any  bonds 
are  outstanding  levy  annually  upon  each  and  ev- 
ery acre  of  land,  whether  public  or  private,  sit- 
uated in  said  drainage  or  subdrainage  district, 
forced  contributions  or  acreage  taxes  in  an 
amount  per  acre  sufficient  to  maintain  the  drain- 
age of  the  said  district  or  subdrainage  district,  to 
pay  the  interest  annually  or  semiannually  and 
the  f)rincipal  falling  due  each  year,  or  such 
amount  as  may  be  required  for  any  sinking  fund 
for  the  payment  of  said  bonds  at  maturity,  pro- 
vided, that  such  forced  contributions  or  acreage 
taxes  for  all  purposes  shall  never  exceed  three 
dollars  and  fifty  cents  ($3.50)  per  acre  per  an- 
num. 

"All  bonds  heretofore  issued  under  and  by  vii^ 
tne  of  this  article  281  of  the  Constitution  by 
the  governing  authority  of  any  subdivision, 
which  have  heretofore  not  been  declared  invalid 
by  a  Judgment  of  a  court  of  last  resort  in  the 
state  of  Louisiana  and  more  than  sixty  (00) 
days  have  elapsed  since  the  promulgation  of  the 
proceedings  evidencing  the  issuing  of  said  bonds, 
are  herebpr  recognized  and  declared  to  be  valid 
and  existing  bonds  and  obligations  of  the  dis- 
trict or  subdivision  Issuing  the  same,  and  no 
court  shall  have  jurisdiction  to  entertain  any 
contest  wherein  their  validity  or  constitutional- 
ity is  questioned." 


[1]  Article  281,  in  Its  entirety,  provides  (or 
systems  of  drainage  and  other  works  of  pub- 
lic Improvement  to  be  carried  on  in  the  sev- 
eral drainage  and  other  districts  of  the  state. 
And  paragraphs  2  and  3  of  the  article  refer 
to  lands  of  different  conditions,  and  to  dif- 
ferent modes  or  systems  of  drainage.  Para- 
graph 2  refers  to  land  which  may  be  drained 
by  gravity  drainage ;  which  drainage  defend- 
ant, In  its  answer,  defines  as: 

"A  canal  designed  to  drain  all  of  the  land  in 
the  defendant's  district,  including  that  of  plain- 
tiff, by  gravity." 

[3]  In  providing  that  drainage  districts  . 
may  "provide  and  maintain  drainage  sys- 
tems" within  said  districts,  we  understand 
the  language  of  the  Constitution  to  mean 
that  the  districts  must  be  drained  by  the  sys- 
tems established;  that  Is,'  that  the  land 
drained  should  be  rid  of  its  superfluous  moia- 
ture  by  the  system  adopted  and  established 
in  any  one  district.  Drainage,  as  applied  to 
land,  ordinarily  contemplates  the  removal  of 
the  water  therefrom  by  means  of  an  artificial 
channel  or  trench.    14  Cyc.  1023,  1024. 

It  Is  not  at  all  clear  that  the  legislators, 
In  Act  Mo.  192  of  1914,  p.  370,  had  the  In- 
tention to  depart  from  the  ordinary  meaning 
of  the  word  "drainage"  when  they  provided 
for  the  gravity  drainage  of  the  lands  of  the 
state.  The  meaning  of  the  words  used  is 
clear  and  unambiguous,  and  the  court  will 
not  seek  for  the  possible  intention  of  the  leg- 
islators which  is  not  expressed  by  the  lan- 
guage used  in  the  act. 

The  evidence  of  defendant  In  the  case 
shows  that  the  land  of  plaintiff,  together 
with  that  of  all  other  land  in  the  defendant 
district,  is  swamp  or  overflowed  land,  and 
that  the  proposed  gravity  drainage  would 
have  the  effect  of  reducing  the  water  on 
said  land  from  one  to  two  feet;  and  it  fur- 
ther shows,  that  the  land  of  plaintiff  would 
still  continue  to  be  under  water,  and  that  it 
would  not  be  habitable  or  cultivable.  The  only 
use  to  which  it  might  be  put  would  be  that 
of  pasturage;  and  then  it  would  be  subject 
to  the  ebb  and  flow  of  the  tide  which  exists 
in  the  Mermentau  river,  which  is  close  to 
the  Gulf  of  Mexico. 

The  engineer  of  the  defendant  district  fur- 
ther'testlfled: 

"I  would  not  have  advised  that  [gravity  drain- 
age} being  all  that  was  necessary  to  make  the 
land  cultivable.    •    ♦    • 

"The  levees  would  be  necessary  to  keep  the 
overflow  of  water  from  the  river  and  Gulf,  and  it 
would  be  necessary  to  lower  the  water  level  on 
the  land  in  order  to  raise  crops  other  than  hay 
or  grass  on  this  land,  *  *  *  by  a  system  of 
pumps." 

The  said  engineer  further  testified  that  it 
would  be  necessary,  in  addition  to  the  pro- 
posed gravity  drainage,  that  the  district 
should  be  subdivided,  so  that  the  land  might 
be  reclaimed  from  water  to  make  it  habitable 
and  cultivable.    He  further  testified: 

"I  consider  they  [gravity  canals]  will  be  of 
practical  value  in  two  ways :  That  they  will  as- 
sist in  removing  the  excess  water  on  the  land. 
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and  win  furthermore  act  a*  a  nndeos  for  far- 
ther developments,  which  will  be  contemplated 
in  the  shape  of  InatallinK  pumps  and  construc- 
tion of  levees.  The  system  as  outlined,  accord- 
ing to  the  general  practice,  wonld  be  entirely 
inadequate.  Ditches  would  be  necessary  to  con- 
struct—ditches of  considerable  area,  at  least  ev- 
ery mile,  with  small  ditches  between,  probably 
as  close  as  300  feet  apart    *    *    * 

"Q.  And  without  the  pumps  and  these  levees, 
the  ditches  that  yon  speak  oC  the  land  with  only 
the  canals  that  you  propose. as  shown  on  this 
map,  would  not  be  drained,  would  it,  sufficient  to 
raise  a  crop  on  it?    A.  No,  tdr." 

He  further  testified  that  the  Mermentau 
liver  overflowed  the  land  in  the  district 
'  And  in  conclusion  he  says: 

"It  seems  to  me  that  in  this  particular  section 
of  the  country  aU  crops  are  a  eamble,  more  or 
iesB,  and  I  don't  know  that  his  gamble  will  be 
any  greater  than  at  any  other  iioint" 

.  The  evidence  "is  very  clear  to  the  eftect 
that  to  drain  the  land  of  plaintiff  of  tbe  sur- 
plus water  on  it  that  it  would  have  to  be 
leveed,  and  that  pumps  would  have  to  be 
used,  and  that,  unless  these  things  were  done, 
the  land  would  not  be  either  habitable  or 
cultivable. 

Paragraph  3  of  article  281  embraces  the 
drainage  system  which  may  be  successfully 
used  in  the  district  of  the  defendant;  and 
it  follows  that  the  drainage  authorities  there- 
in may  not  levy  forced  contributions  upon 
the  land  of  that  district,  except  on  petition 
of  the  property  holders,  as  Is  provided  for 
in  said  paragraph  3;  and,  as  no  such  peti- 
tion was  made  In  the  defendant  district,  the 
tax  levied  and  sought  to  be  collected  cannot 
be  enforced.  The  ordinance  levying  it  is 
null  and  void. 

It  may  well  be  that  a  gravity  drainage  sys- 
tem might  be  adopted  in  certain  districts  of 
the  state,  and  that  tbe  costs  of  such  system 
would  be  small  in  comparison  with  that  of 
other  systems,  as  provided  for  in  the  law. 
And  it  may  be  that  the  gravity  drainage, 
might  be  used  in  connection  with  a  system 
for  drainage  by  levees  and  pumps.  But, 
from  the  pleadings  and  evidence  in  this  case 
gravity  drainage  is  not  feasible  for  draining 
the  land  in  the  defendant  district  of  all  of 
the  surplus  water  thereon. 

It  may  be,  as  argued  by  defendant,  that 
drainage  is  a  relative  term,  and  that  land 
may  be  said  to  be  drained  If  water  bfe  re- 
moved therefrom,  even  though  it  be  not  all  re- 
moved, and  that  it  is  practical  to  have  grav- 
ity drainage  of  a  tract  of  land  down  to  a 
certain  water  level,  even  though  thereafter  it 
may  be  necessary  to  employ  levees  and  pumps ; 
but  gravity  drainage  can  hardly  be  considered 
as  a  system  of  drainage,  as  is  provided  for 
in  tbe  Constitution,  unless  it  drains  the  land 
entirely,  so  that  it  may  be  cultivated,  unless, 
it  only  forms  part  of  another  drainage  sys- 
tem, such  as  by  the  use  of  levees  and  pumps 
which  will  render  the  land  cultivable. 

This  view  is  sanctioned  by  the  language 
contained  in  paragraph  2,  where  it  refers  to 
land  "which  is  susceptible  of  gravity  drain- 


age." The  land  of  the  district  Involved  in 
this  suit  cannot  be  said  to  be  susceptible  of 
gravity  drainage,  in  the  ordinary  accepta- 
tion of  such  language,  while  it  oontiitiieB  to 
be  covered  wltb  water. 

This  view  is  strengthened  by  the  provision 
in  section  21.  Act  No.  317  of  1910,  p.  BS2, 
which  says  that: 

"Such  acreage  tax  shall  only  be  imposed  upon 
such  lands  in  the  district  as  are  especially  ben- 
efited by  the  drainage." 

Judgment  afitemed. 

O'NIBLL,  J.,  concurs  in  the  decree  only. 


(U6  La.  920) 
No.  20969. 
STATB  ex  reL  LOUISIANA  NAT.  BANK  v. 

HAXiIi,  Governor,  etc. 

(Supreme  Court  of  Louisiana.    March  8,  191S.) 

(Bvllahu»  by  the  Court.) 

1.  CouxoBs  AND  Univebsities  «=>7— Statk 

UNIVEBSITY    —    BOABD    OF    SUPXBVISOBS    — 
QUOBUlf. 

Act  No.  145  of  1876  provides  that  five 
members  of  the  board  of  supervisors  of  the 
Louisiana  State  University  and  Agricultural 
and  Mechanical  College  shall  coastitate  a 
quorum  for  the  transaction  of  business;  pro- 
vided, that  all  the  acts  of  said  such  [sic]  five 
members,  at  said  such  meeting,  shall  be  sub- 
mitted for  ratification  or  rejection  at  the  next 
meeting  of  the  board  of  supervisors,  when  a 
majority  of  all  the  fourte«i  members  of  tli* 
board  may  be  present" — and  there  is  no  i«ovi- 
sion  in  the  act  for  an  "executive  committee." 
Less  than  five  members  do  not,  therefore,  con- 
stitute a  quorum,  either  of  the  board  or  of  any. 
executive  committee  of  the  board,  with  power 
to  transact  business;  hence  where,  daring  the 
intervals  between  the  meetings  of  the  board, 
three  of  tbe  members  meet  together  and  assume 
to  award  or  enter  into  a  contract  their  action 
imposes  no  obligation  on  the  board,  unless  the 
board  thereafter  ratifies  it  and  makes  it  its 
own;  and  a  fortiori  is  that  true  where  it  ap- 
pears that  of  the  three  members  who  have  so 
met  two  of  them  were  personally  interested  in 
the  subject-matter  of  the  alleged  contract  and 
asked  to  be  excused  from  voting  upon  that  ac- 
count 

[Ed.  Note. — For  other  cases,  see  Colleges  and 
Universities.  Cent  Dig.  |i  16-19;  Dec.  Dig. 
«=»7.] 

2.  COLIJEOES    AND    UnIVEESITIES    «=»7— CON- 

TBACT  Affectiho  Univebsitt  Funds— Mah- 

DAKU8. 

Mandamus  will  not  lie  to  compel  the  Got- 
emor,  in  his  capacity  of  ex  officio  president  of 
the  board  of  supervisors  of  the  Louisiana  State 
University,  etc.,  to  sign  a  contract  affecting  the 
funds  of  the  university  which  the  board,  in 
which  the  powers  of  the  university  are  vested, 
has  never  entered  into,  authorized,  ratified,  or 
done  anything  about  that  could  reasonably  have 
misled  the  relator  into  tbe  belief  that  it  bad 
taken  such  action.  And  a  fortiori  is  that  true 
where  tbe  board  of  supervisors,  which  alone  is 
authorized  to  represent  the  university,  is  not 
made  a  party  to  the  proceeding. 

[Ed.  Note. — For  other  caaes,  see  Colleges  and 
Universities,  Cent  Dig.  !i  16-19;  Dec  Dig. 
«=>7.] 

3.  C0L1.EQES  AiTD  XTRrvKBsrnxs  «=>6— Dia- 
vsBsiTT  Ftjnds— Donation— CosrroDT. 

Money  donated  to  "the  Louisiana  State 
University,"  etc.,  by  the  Peabody  Educational 
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Board,  for  the  purposes  of  the  university,  is  as 
much  a  part  of  the  funds  in  charge  of  the  board 
of  supervisors  of  the  university,  within  the  con- 
templation of  the  law  (Act  No.  205  of  1912) 
resulating  the  custody  of  such  funds,  as  any 
other  money  dedicated  to  such  purposes  and 
placed  in  charge  of  said  board. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universities,  Cent  Dig.  i§  6.  11-15 ;  Dec  Dig. 

<s=>e.] 

Appeal  from  Twenty-Second  Judicial  Dis- 
trict Court,  Parisb  of  £ast  Baton  Rouge ;  H. 
F.  Brunot,  Judge. 

Alandamus  by  the  State,  on  relation  of  the 
lioulslana  National  Bank,  against  L.  E.  Hall, 
Governor  and  President  of  Board  of  Super- 
visors of  tbe  Louisiana  State  University  and 
Agricultural  and  Mechanical  College.  From 
judgment  for  relator,  defendant  appeala  Re- 
veraed,  and  proceeding  dismissed. 

B.  O.  Pleasant,  Atty.  Qen.,  Harry  Gamble, 
Asst  Atty.  Oen.,  and  Laycock  &  Beale,  all  of 
Baton  Rouge,  for  appellant.  Taylor  &  Porter, 
of  Baton  Rouge,  for  appellee. 

MONROE,  C.  J.  Defendant  prosecutes  this 
appeal  from  a  Judgment  making  peremptory 
an  alternative  writ  of  mandamus,  directed  to 
him,  in  his  capacity  as  president  of  the  board 
of  supervisors  of  the  Louisiana  State  Univer- 
sity and  Agricultural  and  Mechanical  College 
(hereafter  called  the  "University")  and  com- 
manding him  to  forthvTlth  execute  agreeably 
to  the  provisions  of  Act  No.  205  of  1912  and 
In  accordance  with  an  award  made  on  June 
23,  1914,  a  contract  by  and  between  said 
b<»rd  and  the  Louisiana  National  Bank,  re- 
lator herein,  recognizing  said  bank  as  tbe  fis- 
cal agent  of  said  board  and  binding  said 
board  to  deposit  in  said  bank,  for  the  period 
ending  August  15,  1916,  all  the  funds  belong- 
ing to,  or  under  the  control  of,  said  board. 
Including  $40,000,  comm<Hily  known  as  the 
"Peabody  Fund,"  now  on  deposit  in  the  Bank 
of  Baton  Rouge. 

Act  No.  206  of  1912  required  the  board  of 
supervisors  of  the  University  to  send  out 
notices  30  days  before  the  expiration  of  its 
then  contract,  calling  for  bids  for  the  custody, 
on  deposit,  of  all  the  funds  in  its  charge,  and 
"to  let  such  funds  to  the  highest  bidder  there- 
for consistent  with  the  safety  of  such  funds." 
Section  7,  p.  420.  And  on  May  23,  1914,  no- 
tices were  sent  out,  by  the  authority  of  what 
Is  called  the  "Executive  Committee"  of  the 
board,  to  the  effect  that  at  11  o'clock  a.  m., 
on  June  28,  1914,  bids  for  the  custody  of  the 
funds  of  tbe  University  would  be  opened,  in 
the  president's  ofSce,  and  that  the  contract 
would  be  let  In  accordance  with  said  act. 
Among  the  bidders  who  responded  were  the 
Capital  City  Bank,  Baton  Rouge  Bank  and 
Louisiana  National  Bank,  all  of  Baton  Rouge; 
each  of  the  two  first  mentioned  bidding  for 
one-half,  and  the  last  mentioned  for  all,  of 
the  funds,  and  each  offering  to  pay  Interest 
at  4.99  per  cent,  (which  was  the  highest  rate 
offered),  and  to  comply  with  tbe  act  of  1912. 


Of  the  so-called  Executive  Committee,  hf 
which  tbe  bids  were  rec^ved  and  opened, 
there  were  three  members  (out  of  five  con< 
stituting  the  whole  committee)  present,  and 
two  of  them  asked  to  be  excused  from  voting 
on  the  ground  that  they  were  holders  of  stock 
In  one  of  the  banks  above-  mentioned.  With 
the  concurrence,  however,  of  the  remaining 
member  of  the  committee  and  the  representa- 
tive of  the  banks,  who  agreed  that  the  funds 
should  be  equally  divided  between  them,  the 
contract  was  awarded  to  the  banks  herein- 
above mentioned.  There  was  a  delay  of  sev- 
eral weeks'  following  the  award,  ancU  relator 
having  made  demands  that  the  contract  be 
reduced  to  writing  and  executed,  there  was 
tendered  to  it,  about  August  15th,  an  Instm- 
ment  purporting  to  express  the  contract,  but 
excluding  therefrom  the  $40,000  heretofore 
mentioned,  which  was  then  on  deposit,  to  the 
credit  of  the  University,  tn  the  Bank  of  Baton 
Rouge,  whldi  instrument  relator  refused  to 
sign,  and  thereupon  brought  this  suit,  alleg- 
ing that  It  is  the  mandatory  duty  of  the  ex 
oflQclo  president  of  the  University  to  sign  a 
contract  In  which  shall  be  Included  the  $40,- 
000  in  question,  and  praying  that  he  be  or- 
dered BO  to  do. 

To  the  demand  thus  made,  there  was  an  ex- 
ception and  answer  to  the  effect  that  the  ac- 
tion of  the  Executive  Committee  (so-called) 
Imposed  no  obligation  oa  the  University  un- 
less and  until  ratified  by  the  board  of  super- 
visors, and  that  the  $40,000  referred  to  is  a 
special  fund,  not  within  the  contemplation 
of  Act  205  of  1912. 

[1]  Tbe  University,  as  now  existing,  was 
created  by  Act  No.  145  of  1876  (published 
with  the  acts  of  1878,  at  page  18),  being  an 
act  entitled — 

"An  act  to  unite  the  Louisiana  State  Universi^ 
•  •  •  and  the  Agricultural  and  Mechani- 
cal College  •  •  •  under  the  name  *  •  • 
of  the  Louisiana  State  University  and  Agri- 
cultural and  Mechanical  College,  and  to  es- 
tablish and  locate  the  same'  temporarily 
at  Baton  Rouge." 

The  act  provides  (section  6)  that  the  Uni- 
versity shall  be  under  the  control  of  15  su- 
pervisors "who  shall  be  a  body  corporate, 
under  tbe  style  and  title  of  the  board  of 
supervisors  of  tbe  Louisiana  State  Univer- 
sity and  Agricultural  and  Mechanical  Col- 
le^" ;  that  (section  6)  the  Governor  shall  be 
ex  officio  member  of  the  board ;  that  tbe  12 
remaining  members  shall  be  appointed  by 
tbe  Governor,  by  and  with  tbe  advice  and 
consent  of  the  Senate;  that  one  of  the  12 
shall  reside  In  the  parish  of  East  Baton 
Rouge;  "that  the  member  *  •  •  appoint- 
ed for  tbe  parish  of  East  Baton  Rouge, 
*  *  *  shall  be  ex  officio  the  vice  president 
of  the  board.  »  •  •  Five  members  of  the 
board,  *  •  *  Including  the  president  or 
vice  president  shall  constitute  a  quorum  for 
the  transaction  of  business;  provided,  that 
all  the  acts  of  said  such  five  members,  at 
said  such  meeting,  shall  be  submitted  for 
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ratification  or  rejection  at  tlie  next  meeting 
of  the  board  of  supervisors,  when  a  major- 
ity of  ail  the  fourteen  members  •  •  • 
may  be  present." 

[2]  It  will  be  seen,  therefore,  that  five 
members  constitute  a  quorum  of  all  the  mem- 
bers of  the  board,  but  with  authority  to  take 
tentative  action  only,  and  that  the  action 
tali:en  by  them  can  bind  the  board  only  in 
the  event  of  its  being  ratified  by  the  board, 
at  its  next  meeting.  It  will  also  be  seen  tliat, 
whilst  any  five  members  may,  perhaps,  as- 
semble and  call  themselves  a  quorum,  such 
action  does  not  constitute  them  an  executive 
committee;  for  if  it  did,  perhaps  three  of 
the  Ave  could  act  for  the  committee,  whereas 
no  less  than  five  can  act  as  a  quorum  of  the 
board.  No  one  was  able  to  testify  that  any 
"Executive  CJommlttee"  has  ever  l>een  ap- 
pointed, though  it  appears  that  members  of 
the  board  have,  as  they  liave  supposed,  been 
members  of  such  a  committee  for  many 
years.  AU  agree  that  the  action  of  the 
committee  has  always  been  referred  to  the 
board,  at  its  next  ensuing  meeting,  for  rati- 
fication or  rejection,  and  no  one  recalled  an 
Instance  in  which  the  board  has  failed  to 
ratify.  It  remains,  nevertheless,  that  the  ac- 
tion here  in  question  had  never  been  submit- 
ted to  the  iMjard  at  the  time  this  suit  was 
brought,  and  hence  had  never  been  ratifled. 
Beyond  that,  as  two  (of  the  three)  members 
who  were  present  when  that  action  was  talc- 
en  recused  themselves,  it  is  evident  that, 
even  supposing  that  there  was  a  committee 
(of  five)  there  was  no  action  taken  by  it, 
since  only  one  of  the  members  participated 
in  wliat  waa  done.  It  is  said  that  the  re- 
spondent signed  the  ccmtracts  (excluding  the 
$40,000)  with  the  other  two  banks,  and  that 
he  is  estopped  to  deny  his  authority  to  sign 
the  contract  here  set  up.  The  Governor,  by 
virtue  of  his  office,  appoints  the  members, 
and  is  president  of  the  board  of  supervisors ; 
but  as  ex  officio,  president  of  the  board  he  Is 
authorized  merely  to  preside  over  its  delib- 
erations, with  the  right  to  vote,  implied 
(perhaps)  from  that  fact,  and  (undoubtedly) 
from  the  fact  that  he  may  tte  one  of  the  five 
members  leqolied  to  malce  a  anorom,  bat 


that  authority  and  right  vest  In  taim  no  pow- 
er to  bind  or  estop  the  board  with  respect  to 
an  alleged  contract  which  it  has  never  enter- 
ed into,  authorized,  ratifled,  or  done  any- 
thing about  that  could  reasonably  have  mis- 
led the  relator  into  the  belief  that  it  had 
taken  such  an  action ;  for  the  most  tliat  can 
be  said  is  that,  agreeably  to  the  terms  of  Its 
charter,  it  has  allowed  five  of  its  members, 
constituting  a  quorum  of  the  whole  body  (bat 
assuming  that  they  constituted  an  Executive 
C!ommlttee),  to  enter  into  tentative  engage- 
ments, during  the  intervals  between  its 
meeting,  subject  to  the  condition  (which  is 
shown  never  to  have  l>een  disregarded)  that 
their  action  should  be  submitted  to  its  next 
meeting,  for  ratification  or  rejection,  where- 
as in  this  case  relator  is  relying  npon  the 
action  of  one  member  of  the  board  oat  of 
three  who  were  present  at  a  supposed  meet- 
ing of  a  quorum  of  the  l>oard  (where  five 
were  required),  or  of  the  supposed  commit- 
tee of  flve^  whidi  action  has  not  been  submit- 
ted to  or  ratified  by  the  board.  Beyond  that 
the  matter  is  one  in  wMch  the  University  is 
concerned  and  the  "power  to  sae  and  be 
sued  •  *  •  and,  in  general,  to  do  all 
acts,  for  the  l)eneflt  of  the  •  •  •  Uni- 
versity, *  *  •  which  are  incidental  to 
bodies  corporate,"  is  conferred  npon  the 
board  of  supervisors  (Act  145  of  187S,  i  5), 
and  not  upon  its  ex  officio  president,  and  the 
board  has  not  l>een  cited  to  appear  In  this 
case. 

[3]  There  is  no  merit  In  the  other  defense^ 
since  the  $40,0(X)  to  which  it  refers  was  sent 
by  the  Peabody  Eiducatlonal  Board  to  the 
University  to  be  used  for  the  purposes  of 
the  latter,  and,  unless  expended  for  those 
purposes,  is  still  in  the  possession  of  tlie  Uni- 
versity, and  Is  Just  as  well  witlUn  the  con- 
templation of  act  No.  205  of  1912  as  any  oth- 
er fund  so  situated. 

For  the  reasons  thus  stated  mandamus 
will  not  lie. 

It  is  therefore  ordered  and  decreed  that 
the  judgment  appealed  from  lie  set  aside^ 
that  relator's  demands  be  rejected,  and  that 
this  proceeding  be  dismissed  at  Its  cost. 
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a07  Miss.  9S2) 
PEOPLE'S  BANK  v.  LAMAR  COUNTY 
BANK     (No.  17154.) 

(Supreme  Court  of  MississippL    April  5,  1915.) 

1,  Banks  and  Banking  «=>101— Ownership 
OF  Stock  in  Othbb  Banks— Teansfkk— 
Validitt. 

Under  Code  1906,  {  5005,  providing  that 
BO  corporation  shall  purchase  or  own  the 
capital  stock  or  any  part  thereof  of  any  other 
competing  corporation,  and  that  any  corporation 
offending  the  provision  shall  forfeit  its  charter 
«r  its  right  to  do  business  in  the  state,  the  ac- 
quisition by  a  bulk  of  stock  of  another  bank  is 
a  mere  ultra  vires  act  of  which  the  state  alone 
may  complain. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  f{  237,  238;  Dec.  Dig. 
«=>101J 

2.  Banks  and  Bankino  ®=»40— Tkansfbb  or 
Stock— BoHA  Fidb  Pubchabkb  Without 
Notice. 

A  corporation  issuing  a  second  certificate 
of  stock  without  surrender  and  cancellation  of 
the  first  is  liable  to  any  subsequent  purchaser 
of  the  first  for  value  wiUiout  notice. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  49,  51-54;  Dec.  Dig. 
«=940.] 

S.  Corpobatiohb  «ss14&_Tbansfxb  of  Stock 

—Bona  Fide  Pubchaseb  Without  Notice. 

One  accepting  corporate  stock  in  payment 

of  a  debt  due  it  to  the  extent  of  the  value  of  the 

stock  is  a  purchaser  for  value  as  if  it  liad  paid 

money. 
[Ed.  Note.— For  other  cases,  see  Corporations, 

Cent  Dig.  gi  539-546;  Dec.  Dig.  <3=>149.] 
Reed,  J.,  dissenting. 

On  suggestion  of  error.  Sustained,  and 
Judgment  of  trial  court  affirmed. 

For  original  opinion,  see  66  South.  219. 

Mcintosh  Brothers,  of  Collins,  aitd  Hathorn 
&  Hearst,  of  Hattiesburg,  for  appellant  Tal- 
ly &  Mayson,  of  Hattiesburg,  and  Mayes  & 
Mayes,  of  Jackson,  for  appellee. 

SMITH,  O.  J.  The  facts  of  this  case  neces- 
sary to  now  be  stated,  In  addition  to  what 
was  said  relative  thereto  In  our  former  opin- 
ion, are  that  the  certificate  of  stock  here  In 
question  was  lost  by  its  former  owner,  Mc- 
Donald, and  on  March  20, 1908,  a  new  certifi- 
cate was  Issued  to  him  therefor,  which  new 
certificate,  or,  rather,  another  issued  In  Ueu 
thereof,  is  now  owned  by  J.  H.  McLeod:  In 
April,  1909,  the  certificate  first  issued,  the  one 
here  In  question,  was  assigned  by  McDonald 
to  appellee  in  part  payment  of  an  Indebted- 
ness due  it  by  him.  Whether  McDonald  bad 
In  fact  lost  this  certificate  at  the  time  be  ob- 
tained the  issuance  of  the  new  certl'flcate 
does  not  appear,  and  is  not  material. 

[1]  The  ground  upon  which  we  reversed  the 
judgment  of  the  court  below  was  that  appel- 
lee's acquisition  of  this  certificate  of  stock 
was  in  violation  of  section  5005  of  the  Code, 
and  therefore  it  could  not  Invoke  the  aid  of 
the  courts  In  enforcing  any  right  which  it 
claimed  to  have  thereby  acquired.  66  South. 
219. 

Appellant  has  now  called  to  our  attention. 


for  the  first  time,  the  case  of  Watts  v. 
Buchanan,  92  Miss.  643,  46  South.  66,  in 
which  the  acquisition  of  stock  by  one  of  two 
competing  corporations  in  the  other  was 
treated  as  a  mere  ultra  vires  act  and  of 
which  the  state  only  could  complain.  The 
construction  there  put  upon  the  statute  is 
controlling  here  unless  that  case  is  to  be 
overruled,  and  this  we  do  not  think  should  be 
done. 

[2,  3]  Two  other  reasons  are'  assigned  by 
appellant  for  reversing  the  Judgment  of  the 
court  below:  First,  that,  when  It  in  good 
faith  Issued  the  second  certificate  of  stock, 
the  first  ceased  to  be  binding  upon  it;  sec- 
ond, that  appellee  was  not  a  purchaser  for 
value.  It  is  stated  In  4  Thompson  on  Corpo- 
rations, 8  3522,  that  "stock  properly  Issued  Is 
valid  and  binding  until  taken  up  by  the  cor- 
poration and  canceled."  Whether  this  be 
true  or  not,  It  is  beyond  question  that  by  to- 
suing  the  second  certificate  without  the  sur- 
render and  cancellation  of  the  first  appellant 
became  liable  to  any  subsequent  purchaser 
for  value  of  the  first  who  was  without  notice 
of  the  Issuance  of  the  second  (10  Oya  634); 
and,  when  appellee  accepted  the  stock  in  pay- 
ment of  the  debt  due  it  by  McDonald  to  the 
extent  of  its  value,  it  became  a  purchaser 
thereof  for  value  to  the  same  extent  as  if  It 
had  paid  the  money.  Soule  ▼.  Sbotwell,  52 
Miss.  236;    Harris  t.  Lombard,  60  Miss.  29. 

Suggestion  of  error  sustained  and  Judgment 
of  the  court  below  affirmed. 

REED,  J.  I  cannot  agree  to  the  affirmance 
of  this  case.  My  reasons  for  declining  to 
Join  with  the  majority  of  the  court  in  sus- 
taining the  suggestion  of  error  and  affirming 
the  case  are  fully  stated  in  our  former  opin- 
ion appearing  in  66  Souttu  219. 

It  is  stated  in  the  present  opinion  tliat  this 
case  is  controlled  by  the  decision  in  the  case 
of  Watts  Mercantile  Co.  v.  Buchanan,  92 
Miss.  543,  46  South.  66.  I  note  quite  a  differ- 
ence In  the  two  cases.  In  the  Watts  Case, 
Buchanan  sold  his  Interest  in  the  Alberta 
Hoop  Company  to  the  Watts  Mercantile  Com- 
pany. The  suit  was  upon  a  promissory  note 
given  by  the  vendee  to  evidence  the  purchase 
price.  To  escape  the  payment  of  the  note,  the 
company  defended  on  the  ground  that  the 
transaction  was  ultra  vires,  because  it  in* 
Tolved  a  purchase  by  one  corporation  of  an 
interest  in  another.  It  seems  that  the  Wattn 
Company  had  been  part  owner  and  stock- 
holder of  the  Hoop  Ck>mpany,  and  when  It 
bought  from  Buchanan  it  practically  owned 
the  entire  company.  Judge  Calhoon  deliver- 
ing the  opinion  of  the  court,  after  reciting 
the  facts,  said: 

"We  are  thus  drawn  to  consider  the  bald  prop- 
osition whether  a  corporation,  which  makes" 
an  ultra  vires  •  •  •  "pnrchase  from  a  pri- 
vate individufil  who  has  the  power  to  sell,  can 
set  up  its  own  ultra  vires  to  defeat  payment, 
and  at  the  same  time  hold  on  to  the"  proceed* 
of  "the  contract" 
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In  referring  to  tbe  statute  forbidding  the 
purchase  by  one  corporation  of  the  capital 
stock  of  another,  and  the  penalty  which  is 
provided  that  the  corporation  offending 
should  forfeit  its  charter  and  be  proceeded 
against  by  the  attorney  general,  the  Judge 
continued: 

"It  might  be  enough  in  the  case  before  as  to 
say  that  the  penalty  denounced  is  against  the 
purchasing  corporation,  and  that  it  would  have 
to  be  stretched  to  cover  a  case  as  against  an 
individual  seller." 

The  decision  of  the  court  was  planted  par- 
ticularly on  the  language  of  a  New  York 
court  (Seymour  v.  Spring  Forest  Oem.  Ass'n, 
144  N.  y.  333,  39  N.  B.  365,  26  L.  R.  A.  859) 
Which  Is  as  follows: 

"That  kind  of  plunder  which  holds  on  to  the 
property,  but  pleads  the  doctrine  of  ultra  vires 
against  the  obligation  to  pay  for  it,  has  no 
recognition  or  support  in  the  law  of  this  state." 

Judge  Calhoon  then  said: 
"We  subscribe  to  that  doctrine  ia  the  partic- 
olar  case  we  have  on  hand." 

It  win  be  noted  that  In  the  Watts  t.  Bu- 
Rhanan  Case  tbe  court  was  dealing  with  the 
enforceability  of  an  ultra,  vires  contract  be- 
tween the  parties  thereto.  The  court  was  ap- 
plying tbe  rule  taken  from  tbe  language  of 
the  New  York  court  to  the  particular  case  in 
hand.  The  Watts  Company,  a  corporation, 
was  seeking  to  defeat  the  collection  of  its 
promissory  note  by  setting  up  Its  own  ultra 
vires  act,  and  at  the  same  time  holding  on 
to  the  proceeds  of  the  contract 

This  case  Is  different  Appellant  is  not  en- 
deavoring to  hold  on  to  property  acquired  by 
any  ultra  vires  act  on  Its  part  It  Is  not  seek- 
ing to  defeat  payment  of  any  indebtedness 
It  owes.  It  has  not  been  guilty  of  any  ultra 
Tires  act  It  has  received  no  benefit  from 
such  an  act 

What  appellee  complains  of  Is  appellant's 
refusal  to  transfer  on  its  books  stock  of  Its 
company  which  was  acquired  by  appellee  in 
clear  violation  of  the  statute. 

Appellant  is  not  pleading  ultra  vires.  Ap- 
pellant bases  its  refusal  to  make  the  transfer 
apon  the  unlawfulness  of  appellee's  purchase. 
Appellee  claims  its  right  to  the  stock  through 
tbe  medium  of  an  illegal  transaction.  The 
contract  in  this  case  Is  illegal  because  in 
breach  of  a  statute.  I  think  that  this  was 
Bufflcient  ground  for  appellant's  refusal  to 
make  the  transfer,  and  I  do  not  believe  that 
this  case  should  be  controlled  by  the  decision 
In  the  case  of  Watts  Mercantile  Co.  v.  Bu- 
chanan. 

aO»  Miss.  140) 

YAZOO  &  M.  V.  R.  CO.  T.  DOWNS. 

(No.  16871.) 

(Supreme  Court  of  Mississippi.    April  5,  1915.) 

1.  Master  and  Servant  ®=5>112,  155 — Injury 
TO   Servant— Negligence— Sai-e  Place  to 
WOBK— Failure  to  Warn  of  Perils. 
A  section  hand  pulled  out  by  use  of  a  claw- 
bar  spikes  holding  old  rails.    One  of  the  spikes 
gave  way  suddenly,  and  he  fell  to  the  ground, 


smashing  his  finger  on  one  of  the  new  rails  fis- 
tributed  along  the  right  of  way  for  use  in  re- 
placing the  old  ones.  Held,  that  the  place  of 
work  was  not  unsafe  because  of  the  presence  of 
the  new  rails,  and  the  company  was  not  re- 
quired to  give  any  warning  as  to  dangers  which 
were  ordinary  hazards  patent  to  the  average 
workman  or  easily  discoverable  by  ordinary 
care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §8  212,  213,  218-223,  310; 
Dec.  Dig.  <S=»112,  155.] 

2.  Master  and   Servant  ®=»27ft— Peksorai. 

Injuries  —  Failure  to  Furnish  Pbofkb 

Medical  Attention. 

Where  an  injured  railroad  employ^  placed 
himself  under  the  care  of  a  district  surgeon  of 
the  hospital  department  of  the  company,  and 
received  from  him  medical  and  surgical  treat- 
mentj  and  there  was  no  proof  that  the  surgeon 
was  mcompetent  or  that  he  failed  to  give  prop- 
er attention  to  the  case,  or  that  there  was  un- 
reasonable delay  in  sending  the  employ^  to  a 
hospital,  tbe  evidence  did  not  authorize  recovery 
of  damages  from  increased  suffering  due  to 
failure  to  receive  proper  medical  attention. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  §§  950-962,  954,  850,  970, 
976;   Dec.  Dig.  «=»276.] 

Appeal  from  Circuit  Court  Holmes  Coun- 
ty;  Monroe  McClurg,  Judge. 

Action  by  J.  T.  Downs  against  the  Yazoo 
&  Mississippi  Valley  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  rendered  for  defend- 
ant. 

Mayes  &  Mayes,  of  Jackson,  for  appelant 
P.  P.  Llndholm,  of  Lexington,  for  appellee. 

.REED,  J.  Appellee  obtained  a  Judgment 
agalust  appellant  for  $500  for  damages  from 
injury  to  a  finger,  which  he  alleged  was  caus- 
ed by  appellant's  negligence.  He  was  In  the 
employ  of  appellant  as  one  of  a  section  gang. 
At  the  time  of  tbe  Injury  the  gang  was  at 
work  on  one  of  appellant's  main  line  tracks, 
substituting  new  rails  for  old  ones.  Tbe 
new  rails  had  been  distributed  along  the 
right  of  way.  Appellee,  with  other  laborers, 
was  engaged  in  pulling  out  spikes,  holding  the 
old  rails  to  the  cross-ties,  by  the  use  of  a 
dawbar,  or  Iron  lever  used  to  pull  spikes, 
when  one  of  tbe  spikes  gave  way  suddenly, 
perhaps  by  reason  of  Its  head  snapping  off, 
and  he  fell  to  the  ground  with  the  bar  in  his 
hand,  mashing  his  finger  between  the  bar  and 
one  of  the  new  rails. 

Appellee  claimed  liability  on  the  part  of 
appellant  because:  (1)  He  was  not  furnished 
a  re^tsonably  safe  place  to  work ;  and  (2)  he 
should  have  been  warned  and  Instructed  as 
to  the  alleged  perils  of  bis  position.  He  fur- 
ther' claimed  that  be  did  not  receive  the 
medical  attention  to  which  be  was  entitled 
as  a  member  of  the  hospital  department  of 
appellant  company,  and  that  there  was  a  fail- 
ure to  get  him  to  a  proper  place  of  treatment 
in  a  reasonable  time. 

[1]  We  do  not  see  that  any  of  ttiese  con- 
tentions by  appellee  are  supported  by  the 
proof.    The  new  rails  strewn  beside  the  track 
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along  the  right  of  way,  ready  for  use  in  re- 
placing the  old  ones,  did  not  render  tbe  road- 
bed an  unsafe  place  for  the  work  which  was 
being  done  by  appellee.  The  track  and  road- 
bed were  reasonably  safe  places  in  which  ap- 
pellee and  his  fellow  laborers  could  do  thielr 
work  in  replacing  new  rails  for  old  ones, 
which  included  the  pulling  of  spikes  from 
the  old  rails. 

It  was  not  lncnmb«it  npon  the  appellant 
to  give  any  warning  and  instruction  to  appel- 
lee regarding  any  dangers  or  perils  connected 
with  the  work  in  which  he  was  engaged. 
Such  dangers  were  ordinary  hazards,  pat- 
ent to  the  average  workman,  or  such  as 
were  easily  dlscoTerable  In  the  ezerdse  of 
ordinary  intelligence  and  care.  Th^  proof 
shows  tiiat  appellee  was  not  without  experi- 
ence in  the  work  of  a  section  hand  about  rail- 
road tracks  and  roadbeds,  and  that  tbe  work 
then  being  done  was  not  unusual,  but  was  or- 
dinary. From  the  facts  in  evidence  we  be- 
lieve that  appellant  could  have  rightfully  as- 
sumed that  appellee  possessed  such  experi- 
ence and  Judgment  ordinarily  found  in  work- 
men of  his  grade,  and  that  he  was  reasonably 
skilled  in  the  work  he  was  undertaking. 

[2]  Conceding  for  this  consideration  only, 
bat  not  deciding,  that  appellee  might  have  a 
right  to  recover  for  damages  from  increased 
sufFering  due  to  a  failure  to  receive  proper 
medical  attention  and  hospital  treatment  to 
which  he  was  entitled  as  a  member  of  the 
hospital  department  of  appellant  company, 
we  do  not  find  that  the  proof  in  this  case  sus- 
tains bis  claim  to  such  damages.  When  he 
was  injured  be  placed  himself  under  the  care 
of  one  of  the  district  surgeons  of  tbe  hospital 
department,  and  received  from  him  medical 
and  surgical  treatment  in  his  home  town. 
It  does  not  appear  from  the  proof  that  this 
surgeon  was  Incompetent,  nor  is  it  shown 
that  he  failed  to  give  the  proper  attention  to 
the  case.  Appellee  was  finally  sent  to  a  hos- 
pital at  the  suggestion  of  tbe  surgeon,  who 
oontinued  to  treat  blm  until  be  was  furnish- 
ed transportation  and  sent  to  the  hospital. 
No  unreasonable  delay  is  shown  in  furnish- 
ing the  transportation  and  sending  appellee 
to  the  hospital. 

The  peremptory  instmction  asked  by  ap- 
pellant when  all  of  the  testimony  had  been 
Introduced  should  have  been  granted  by  the 
trial  court 

Reversed,  and  Judgment  here  In  favor  of 
appellant. 


<109  Miss.  143) 

YAZOO  &  M.  V.  R.  CO.  v.  MESSINA. 

(No.  16861.) 

{Supreme  Court  of  MississippL    April  5,  1916.) 

1.  Cabbiebs  4=9321— DKBAii,)n;iTT  or  Tbain— 
PBniA  Facie  Bvidence— Instbuctions. 
Where,  in  an  action  for  injuries  from  de- 
railment of  the  train  on  which  plaintiff  was  rid- 
ing either  as  trespasser  or  licensee,  plaintiCTs 
evidence  as  to  the  speed  of  the  train  tended 
to  show  that  the  engineer's  negligence  was  wan- 
ton and  in  reckless  disregard  of  consequences. 


it  was  not  error  to  cKarge  Code  1006,  {  1985, 
providing  that  in  all  actions  against  railroad 
companies  for  injury  to  persons  or  property, 
proof  of  injury  by  the  running  of  locomotives 
or  cars  shall  be  prima  facie  evidence  of  want  of 
reasonable  skill  and  care  of  the  servants  of  the 
company. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {f  1247.  132&-1336,  1848 ;  Dec.  Dig. 
<S=3321.] 

2.  Cabbiebs  4=3321— Pbbbonal  Injcbis»— Iir- 
STBUcnoNs— Pboof. 

In  an  action  for  injoiies  from  the  derail- 
ment of  a  train  being  run  at  an  excessive  speed, 
an  instruction  to  find  for  plaintiff  if  all  the  evi- 
dence left  it  doubtful  as  to  whether  defendant 
had  met  the  burden  placed  on  it  by  the  prima 
facie  evidence  statute  (Code  1906,  (  1986),  was 
erroneous,  as  placing  on  defendant  a  greater 
burden  than  tbe  law  required  it  to  sustain; 
the  burden  of  proof  onder  the  statute  being 
merely  that  of  showing  the  facts,  when  the  lia- 
bility will  be  determined  by  them. 

[Ed.  Note.— For  other  cases,  see .  Carriers, 
Cent  Dig.  H  1247,  132ft-1336,  1343;  Dec.  Dig. 
<S=>321.] 

3.  TbIAL    4=3256  —  iNSTBUOnONa—RXQ'DESIV-' 

Under  Code  1906,  f  793,  prohibitlne^  the 
giving  of  instructions  not  requested  In  writing, 
defendant  could  not  predicate  error  on  the 
court's  failure  to  give  instructions  counter  to 
those  given  at  plaLatifiTs  request,  where  no  re- 
quest was  made  for  the  counter  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfe.  8!  627-641 ;   Dec.  Dig.  4=255.] 

4.  Tbial  4=»265—lN8TBrocnoN8— Requests— 
NECEssrrr. 

In  a  personal  Injury  case,  failure  ot  the 
court  to  limit,  pursuant  of  the  concurrent  neg- 
ligent statute,  the  quantum  of  damages  whidi 
plaintiff  was  entitled  to  recover  was  not  er- 
ror, in  the  absence  of  request  for  such  an  in- 
struction. 

[Ed.  Note.— Fw  other  cases,  see  Trial,  Gent 
Dig.  fl  627-641;   Dec.  Dig.  4=255.] 

5.  Apfeai.  and  Ebbob  4=1064  —  Hajuclbss 
Errob— Instbuctions. 

■  Where,  in  an  action  for  injuries  from  the 
derailment  of  a  train  at  a  point  where  the  wa- 
ter covered  the  track,  the  evidence  showed  that 
though  the  engineer  knew  of  the  threatened 
danger  and  was  rounding  a  curve,  and  on  ac- 
count of  the  existing  weather  conditions  could 
not  see  further  than  25  yards  in  front  of  his 
locomotive,  he  was  running  the  engine  at  sudi 
speed  that  he  was  unable  to  bring  it  to  a  stand- 
still within  less  than  150  yards,  the  giving  of 
an  instruction  which  was  erroneous,  as  plac- 
ing on  defendant  a  greater  burden  than,  was  re- 
quired to  meet  the  prima  facie  case  made  out 
by  proof  that  the  Injury  was  inflicted  by  a 
running  train,  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4219,  4221-H1224;  Dec.  Dig, 
«S=1064.] 

6.  Witnesses  4=»211— "Pbivtleged  Commu- 
nication"—  Surgeons  —  Knowledge  Ac- 
quired FBOU  Examination  ov  Patient. 

The  word  "communications,"  as  used  in 
Code  1906,  |  3G95,  providing  that  communica- 
tions made  to  a  surgeon  by  a  patient  under  his 
charge  shall  be  privileged,  includes  matters  as- 
certained by  a  railroad  surgeon  from  tbe  ex- 
amination of  a  person  injured  in  a  wreck;  it 
not  being  necessary  that  the  communicationa 
be  by  words  in  order  to  make  them  privileged. 

[Ed,  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §S  768,  773;   Dec.  Dig.  4=211. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Privileged  Communica- 
tion.] 
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7.  Caebiebs  €ii»282— PBtat  Tbanspobtation— 

Application  of  Statute. 

The  act  of  Congress  to  regulate  commerce, 
approved  June  29,  1906,  c.  3591,  34  Stat.  584, 
amended  April  13,  1908,  c.  143,  35  Stat.  60, 
and  June  18,  1910,  c.  309,  36  Stat.  544  (U. 
S.  Comp.  St  1913,  g  8563),  prohibiting  carriers 
from  giving  any  free  pass  or  free  transportation, 
did  not  apply  to  a  case  where  a  person  was  in- 
jured from  the  derailment  of  a  train  while  he 
was  riding  on  the  tender  with  the  consent  of  the 
engineer. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
C3cnt  Dig.  H  1103,  1107,  1108,  U16,  1116; 
Dec.  Dig.  «=»282.] 

Appeal  from  Circuit  Court,  Holmes  Coun- 
ty ;    Monroe  McCIurg,  Judge. ' 

Action  by  V.  P.  Messina  against  the  Yazoo 
&  Misaisslppi  Valley  Railroad  Company. 
From  a  Judgment  for  plalntUf,  defendant  ap- 
I)eala    Affirmed. 

B.  V.  Fletcher,  of  Chicago,  IlL,  and  Mayes 
&  Mayes,  of  Jackson,  for  appellant.  Barbour 
&  Henry,  of  Yazoo  City,  Burch  ft  Strieker, 
and  C.  D.  Potter,  all  of  Jackson,  for  appel- 
lee. 

COOK,  J.  Mr.  Messina  instituted  suit 
against  the  railroad  company  for  personal 
Injuries,  and  recovered  a  Judgment  for  $10,- 
000.  The  defendant  railroad  company  ap- 
peals. 

The  evidence  for  plalntlfl  disposes  that 
plaintiff  had  been  employed  by  the  railroad 
company  as  a  switchman;  that  the  day  be- 
fore the  Injury  he  had  decided  to  lay  off  and 
go  to  Memphis,  and  In  pursuance  of  this  pur- 
pose he  left  Jackson  on  a  freight  train  to  go 
to  Canton;  he  traveled  deadhead,  with  the 
permission  of  the  train  crew,  to  Cantoa 
About  midnight  of  the  nest  day  he  and  sev- 
eral companions  secured  the  permission  of 
the  engineer  of  the  north-bound  passenger 
train  to  ride  on  the  tender  of  the  locomotive 
from  Canton  to  Memphis.  The  engineer  de- 
nied this,  and  said  be  had  no  knowledge  that 
the  party  was .  on  the  tender.  Before  the 
train  left  Canton  the  engineer  was  given  a 
telegram  from  the  train  dispatcher,  which 
read:  "More  or  less  rain  all  over  district  to- 
night" The  plaintiff,  Messina,  and  his  com- 
panions boarded  the  locomotive  as  It  pulled 
out  of  Canton,  and  rode  to  Durant  on  the 
tender.  When  the  train  reached  Durant  the 
engineer  received  another  telegram  from  the 
train  dispatcher,  reading: 

"No.  6  reports  water  high  between  Beatty 
and  Sawyer;  have  had  very  hard  rains  in  there 
past  3  hours:  water  over  the  track  but  no 
damage  reported,  at  Sawyer." 

The  train  then  proceeded  on  Its  way. 
There  was  no  scheduled  stop  between  Durant 
and  Winona.  After  the  train  passed  Beatty, 
It  was  then  in  the  storm  zone.  The  engineer 
testified  that  he  then  reduced  his  speed  from 
50  miles  per  hour  to  35  miles  per  hour.  At 
the  place  where  the  derailment  occurred,  and 
for  some  distance  south  thereof,  a  creek 
paralleled  the  railroad  right  of  way,  cross- 
ing the  track  under  a  trestle  about  30  yards 


wide.  About  '250  yards  south  of  this  trestle 
there  was  a  curve  In  the  track,  and  the  tres- 
tle could  not  be  seen  from  a  north-bound 
train  until  the  curve  was  rounded.  The  lo- 
comotive was  running  35  miles  per  hour  ac- 
cording to  the  engineer's  testimony,  and  50 
to  60  miles  according  to  plaintiff's  evidence, 
when  the  water  over  the  track  came  In  view 
of  the  engineer,  after  he  had  passed  the 
curve.  The  engineer  said  that  he  could  not 
have  stcqpped  his  train  In  less  than  150  yards, 
meaning,  perhaps,  that  it  the  train  bad  re- 
mained on  the  track.  It  would  not  have  been 
possible  to  have  stopped  the  train  in  leas  than 
150  yards.  When  the  danger  was  discovered 
the  emergency  brakes  were  applied;  the  en- 
gine ritn  100  yards,  leaving  the  track  In  the 
meantime,  and  finally  "laid  down,"  with  the 
machinery  still  running.  Three  of  the  cars 
attached  to  the  locomotive  were  derailed, 
plaintiff  was  caught  between  the  tender  and 
one  of  these  cars  and  permanently  crippled. 
The  extent  of  the  Injuries  and  the  conae- 
Quent  suffering  justified  a  verdict  for  the 
amount  rendered  by  the  Jury. 

There  is  no  material  conflict  In  the  evi- 
dence, except  upon  the  question  as  to  wheth- 
er or  not  plaintiff  was  riding  on  the  engine 
with  the  knowledge  and  consent  of  the  en- 
gineer. This  question  was  a  question  of 
fact,  and  Its  solution  was  submitted  to  the 
jury.  It  is  conceded  by  counsel  for  plaintiff 
that  plaintiff  was  a  trespasser,  or  a  mere  li- 
censee, and  that  the  defendant  owed  him  no 
duty,  excq;)t  to  refrain  from  willfully  and 
wantonly  Injuring  him.  If  the  engineer  did 
not  know  that  plaintiff  was  riding  on  the 
engine,  It  Is  conceded  that  plaintiff  must  lose 
his  case.  Accepting  this  as  a  correct  Intei^ 
prelation  of  the  law  of  the  case,  we  find  that 
the  disputed  question  of  fact  was  submitted 
to  the  jury, 

[1]  Appellant  earnestly  insists  that  the 
facts  as  to  Just  bow  and  why  the  wreck  oc- 
curred were  proven,  and  therefore  the  in- 
struction upon  the  prima  facie  statute  (sec- 
tion 19S5,  Code  of  1906)  should  not  have  been 
given.  This  contention,  we  think,  la  not  sup- 
ported by  the  record.  If  the  evidence  for 
plaintiff  In  regard  to  the  speed  of  the  train 
is  to  be  taken  as  true,  the  negligence  of  the 
engineer  was  so  flagrant  that  the  court  would 
have  been  warranted  in  Instructing  the  jury 
peremptorily  that  his  conduct  was  wanton 
and  In  reckless  disregard  of  the  consequences. 
If  it  can  be  said  that  the  engineer's  estimate 
of  the  speed  of  the  train  raised  a  question  of 
fact  for  the  Jury's  decision,  we  think  the  con- 
flict of  evidence  on  this  point  was  submitted 
to  and  decided  by  the  jury. 

[2]  The  Instruction  based  upon  the  statute 
was  a  lltUe  too  stout  In  some  particulars,  one 
of  which  Is  that  the  Jury  should  not  have 
been  told,  "If  all  the  evidence  leaves  It  doubt- 
ful," as  to  whether  the  defendant  has  not 
met  the  burden.  As  recently  pointed  out  by 
this  court  in  Gentry  t.  Gulf  &  Ship  Island 
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R.  R.  Co.,  67  Soath.  849,  this  language  places  \ 
a  greater  burden  upon  the  defendant  than 
the  law  requires  it  to  sustain.  In  order  to 
meet  the  prima  fucle  case  made  by  the  proof 
that  the  injury  was  inflicted  by  a  running 
train,  it  is  not  necessary  for  the  defendant  to 
do  more  than  to  disclose  the  facts,  and  if 
this  Is  done  the  liability  of  defendant  de- 
I>ends  upon  the  facts  and  not  upon  the  statu- 
tory presumption. 

[3]  The  argument  upon  the  alleged  error 
of  the  trial  court  in  refusing  to  give  to  the 
Jury  the  counter  Instruction  the  defendant 
w&a  entitled  to  receive  If  it  had  requested 
same.  It  is  true  that  thU  court  in  the 
Thomhlll  Case,  63  South.  674,  and  In  the 
Danlell  Case,  66  South,  730,  said  that: 

"When  the  facta  and  drcumstances  have  been 
•scertained,  they  must  be  able  to  say  therefrom 
that  the  defendant  waa  guilty  of  negligence." 

The  court  below  would,  no  doubt,  have  so 
instructed  the  Jury,  If  the  defendant  bad  sden 
fit  to  request  such  instruction.  The  defend- 
ant did  not  ask  for  this  instruction,  and  can- 
not complain  that  the  court  did  not  do  what 
the  statute  (section  793,  Code  of  1906)  for- 
bids him  to  do,  unless  requested  in  writing. 
By  the  uniform  decisions  of  this  court  the 
circuit  judge  cannot  volunteer  instructions  to 
the  jury,  and  if  he  does  so  he  has  exceeded 
his  power.  The  plalntiGTs  Instruction  stated 
his  side  of  the  case,  and  if  the  defendant  had 
requested  the  counter  Instruction  the  law 
of  the  case  would  have  been  complete,  except 
as  to  the  defects  noted  in  plaintiff's  instruc- 
tion. Inasmuch  as  the  trial  court  was  not 
asked  to  give  the  counter  instruction,  and  in- 
asmuch as  the  court  was  without  power  to 
volunteer  same,  no  error  can  be  predicated  of 
his  failure  to  give  the  Instruction. 

[4]  It  Is  argued  that  the  court  did  not  limit 
the  quantum  of  damages  which  plalntitF  was 
entitled  to  recover.  In  accordance  with  the 
provisions  of  our  concurrent  negligence  stat- 
ute. Defendant  did  not  ask  an  instruction 
along  this  line,  and  we  think  it  was  the  error 
of  defendant,  rather  than  the  error  of  the 
court,  that  defendant  did  not  get  the  benefit 
of  the  law. 

[S]  In  this  case  the  train  was  a  heavy 
passenger  train,  consisting  of  one  mall  and 
one  express  car,  a  baggage  car,  two  day 
coaches,  and  five  sleepers.  The  crew  In 
charge  of  this  train  knew  of  the  threatened 
danger,  and  when  the  train  entered  the  dan- 
ger zone,  it  seems  to  us  that  the  engineer 
should  have  reduced  his  8i>eed  to  the  point 
where  he  could  have  brought  It  to  a  stand- 
BtiU  in  less  than  150  yards.  The  evidence 
shows  that  he  -was  rounding  a  curve  in  the 
road,  and  on  account  of  the  existing  weather 
conditions  be  could  not  see  further  than  25 
yards  In  front  of  his.  locomotive.  This,  we 
believe,  was  taking  chances  with  the  human 
lives  In  bis  charge,  that  was  little,  if  any, 
short  of  a  reckless  Indifference  to  the  conse- 
quences. It  appears  that  at  this  point  es- 
pecially the  loss  of  time,  as  compared  with 


the  Impending  danger,  was  of  no  conse- 
quence, and  ordinary  prudence  required  that 
the  train  should  have  been  under  perfect  con- 
trol to  avoid  the  probable  catastrophe.  This 
being  our  view  of  the  record,  taken  most 
favorably  for  defendant.  It  follows  that  the 
instructions  criticized  could  not  have  preju- 
diced appellant 

[8]  After  the  wreck  appellant  sent  Its  own 
surgeons  to  take  charge  of  the  injured,  and 
to  carry  them  to  the  hospital  at  Winona. 
There  was  some  evidence  tending  to  show 
that  plaintiff  was  not  given  that  care  and 
consideration  which  he  was  entitled  to  re- 
ceive wUle  he  was  at  the  scene  of  the  wreck. 
To  rebut  this  evidence  appellant  offered  to 
prove  by  its  surgeons  that  they  examined 
plaintiff  at  this  time,  and  that  his  wounds 
had  been  dressed  and  properly  treated,  and 
that  this  was  all  ttiat  could  have  been  done 
under  the  circumstances.  At  the  instance  of 
the  plaintiff  the  trial  court  excluded  this  evi- 
dence from  the  Jury.  Section  3693  of  the 
Code  of  1906  provides: 

"All  communicatioDa  made  to  a  physician  or 
surgeon  by  a  patient  under  his  charge  •  •  • 
are  hereby  declared  privileged." 

It  wlU  be  noted  that  plaintiff  was  a  patient 
under  the  charge  of  the  surgeons  selected  by 
defendant.  By  our  statute  "all  communica- 
tions" made  to  a  physician  by  his  patient 
are  privileged.  It  is  argued  by  appellant  that 
the  evidence  offered  did  not  consist  of  "com- 
munications," by  the  patient  to  the  physi- 
cian; that  the  physician's  information  was 
gained  by  an  Inspection  of  the  patient,  and 
that  the  statute  did  not  cover  this  character 
of  evidence.  Taken  literally,  this  view  of 
the  statute  may  be  sound,  but  when  we  con- 
sider the  manifest  policy  of  this  sort  of  legis- 
lation, we  believe  that  what  appellant  sought 
to  prove  was  communicated  to  him  by  the 
patient.  Except  as  a  physician,  he  was  not 
qualified  to  testify.  His  knowledge  of  the 
matter  Inquired  about  came  to  him  from  his 
examination  of  his  patient.  It  is  not  neces- 
sary that  the  communication  should  be  made 
by  words  In  order  to  make  it  privileged. 
There  is  no  more  sacred  relation  of  confi- 
dence than  the  relationship  of  physician  and 
patient,  and  it  was,  in  our  opinion,  the  inten- 
tion of  the  Legislature  to  close  the  lips  of 
the  physldan  concerning  any  and  every  thing 
he  knows  about  the  patient  by  oral  communi- 
cation or  from  a  physical  examination  of  his 
patient  Quoting  from  Brlggs  v.  Brlggs,  20 
Mich.  84: 

"He  had  no  knowledge  upon  the  subject  ex- 
cept what  he  obtained  in  the  course  of  his  pro- 
fessional emplofment,  and  the  case  appears  to 
be,  directly  within  the  statute.  *  •  *  We  do 
not  understand  the  information  here  referred  to, 
to  be  confined  to  communications  made  by  the 
pntient  to  the  pbyncian,  but  regard  it  as  pro- 
tecting, with  the  veil  of  privilege,  whatever,  In 
order  to  enable  the  physician  to  prescribe,  was 
disclosed  to  any  of  bis  senses,  and  which  in  any 
way  was  brought  to  hia  knowledge  for  that  pur- 
pose." 
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The  Supreme  Court  of  Missouri  bad  under 
review  a  statute  similar  to  ours  in  Oartslde 
y.  Ck>imectlcut  Mutual  Life  Ina  Co.,  70  Mo. 
446,  43  Am.  Rep.  765,  and  said: 

"The  constraction  contended  for  by  defend- 
ant's counsel  that  by  the  statute  a  physician  is 
forbidden  to  disclose  only  such  information  as 
may  have  been  communicated  to  him  ornlly  by 
his  patient  would,  in  our  opinion,  nullify  the 
law.  To  hold  that,  while  under  the  statute  a 
physician  would  be  forbidden  from  discloi>ing  a 
statement  made  to  him  by  his  patient  that  he 
was  suffering  from  syphilis,  and  to  allow  him 
to  state  as  the  result  of  his  observation  and  ex- 
amination of  the  patient  that  he  was  diseased 
with  syphilis  would  be  to  make  the  statute  in- 
consistent with  itself.  It  is  doubtless  troe  that 
a  physician  learns  more  of  the  condition  of  a 
patient  from  his  own  diaenosis  of  the  case  than 
from  what  is  communicated  by  the  words  of  the 
patient ;  and  to  say  that  while  the  mouth  of  a 
physician  is  sealed  as  to  the  Information  ac- 
quired orally  from  his  patient,  it  is  opened  wide 
as  to  information  acquired  from  a  source  upon 
which  he  must  rely,  viz.,  his  own  diagnosis  of 
the  case,  would  be  to  restrict  the  operation  of  the 
statute  to  narrower  limits  than  was  ever  in- 
tended by  the  Legislature  and  virtually  to  over- 
throw it" 

The  statutes  of  the  several  states  vary  in 
the  language  employed,  but  In  our  view  they 
were  all  designed  to  accomplish  the  same 
purpose.  Our  statute  in  protecting  the  pa- 
tient makes  privileged  "all  communications," 
and  vine  think  it  would  be  absurd  to  say  that 
what  the  patient  says  to  the  physician  is 
privileged,  but  what  is  communicated  to  the 
physician  by. his  expert  examination  and  ex- 
ploration of  his  patient's  body  is  not  privileg- 
ed. The  oral  couununlcatlons  are  usually  of 
little  importance,  but  the  physical  examina- 
tion is  always  of  prime  importance.  The 
fact  that  the  physicians  in  the  present  case 
were  not  called  by  the  plaintiff,  but  were  sent 
by  the  defendant  to  examine  or  treat  plain- 
tiff, does  not  change  the  legal  aspect  of  the 
case.  The  physicians  were  acting  in  their 
professional  capacity,  and  the  plaintiff  was 
their  patient,  and  all  communications  to  their 
professional  senses  are  privileged,  and  the 
physician,  however  willing  be  may  be  to  vio- 
late the  confidence  of  his  patient,  will  not  be 
permitted  to  do  so  by  the  wise  provisions  of 
the  statute.  In  the  light  of  such  authorities 
as  we  have  been  able  to  find,  the  overwhelm- 
ing weight  are  in  accord  with  this  view  of 
the  law.  The  cases  may  be  found  in  the 
notes  to  May  Woods  ▼.  Town  of  Osbon,  16 
L.  R.  A.  (N.  S.)  88& 

[7]  It  is  also  contended  by  appellant  that 
the  plaintiff  vras  violating  Che  act  of  Con- 
gress to  regulate  commerce,  approved  June 
29,  1906,  and  amended  April  13,  1908,  and 
June  18,  1910,  which  thus  provides: 

"No  common  carrier  subject  to  the  provisions 
of  this  act,  shall,  after  January  let,  1907,  di- 
rectly or  indirectly,  issue  or  give  any  interstate 
free  ticket,  free  pass,  or  free  transportation  for 
passengers,  except  •  •  •  to  their  families, 
etc. 

".\ny  common  carrier  violBting  this  provision 
shall  be  deemed  guilty  of  a  misdemeanor  and 
for  each  offense,  on  conviction,  shall  pay  to  the 
United  States  a  penalty  of  not  less  than  $100 


nor  more  than  $2,000,  and  any  person,  other 
than  the  persons  excepted  in  this  provision,  who 
uses  any  such  interstate  free  ticket,  free  pass, 
or  free  transportation,  shall  be  subject  to  a 
like  penalty." 

We  do  not  understand  that  the  act  of 
Congress  referred  to  has  any  application  to 
the  facts  of  this  case.  The  common  carrier 
did  not  issue  any  free  transportation  to  this 
plaintiff,  and  be  was  not  using  any  such 
free  transportation.  The  engineer  in  charge 
of  the  locomotive  pulling  a  ptLssenger  train 
under  no  conceivable  circumstances  has  any 
power  to  issue  free  transportation  to  any  pet' 
son,  and  we  are  unable  to  see  the  force  of 
the  argument  along  this  line.  Certainly,  a 
common  carrier  would  not  be  liable  to  tbe 
penalty  provided  by  the  act  of  Congress 
should  some  employ^,  having  no  sort  of  con- 
nection with  the  transportation  of  passen- 
gers, assume  to  issue  a  free  pass  to  some 
prohibited  passenger.  If  an  engineer  could 
lawfully  permit  a  person  to  ride  free^  it 
seems  to  us  that  the  plaintiff  in  this  casfi 
would  be  entitled  to  the  same  degree  of  care 
that  other  passengers  are  entitled  to  receive. 
This  seems  clear,  unless  the  act  of  Con- 
gress would  change  the  rights  of  the  passen- 
ger. It  is  clear  to  us  that  the  engineer  was 
not  authorized  to  carry  plaintiff  free,  and  It 
Is  also  manifest  that  tbe  act  of  Congress 
Is  not  directed  against  acts  of  the  character 
here  involved.  As  we  interpret  tbe  act  of 
Congress  and  the  regulations  adopted  by  the 
Interstate  Commerce  Commission,  neither 
are  directed  against  acts  such  as  are  dis- 
closed by  the  record  in  this  case.  After  a 
careful  review  of  the  entire  record,  and  af- 
ter giving  due  consideration  to  the  able  and 
exhaustive  briefs  of  counsel  for  api>ellant, 
we  can  find  no  error  of  sufficient  Importance 
to  Justify  us  In  disturbing  the  judgment  of 
the  trial  court.  The  Uaniell  Case  seems  to 
have  been  unduly  magnified.  The  gist  of 
that  case  may  be  found  in  this  sentence: 

"The  rule  invoked  by  the  instructions  here 
under  consideration  is  one  which  should  always 
be  acted  upon  by  the  court  in  determining 
whether  a  peremptory  instruction  should  be 
granted,  but  was  not  intended  to  be  given  in 
charge  to  the  jury  as  a  ^uide  to  be  followed  by 
it  in  arriving  at  its  verdict." 

The  court  did  not,  by  this  sentence.  Intend 
to  say  that  it  was  improper  to  Instruct  the 
jury  that  proof  of  injury  by  the  running  of 
the  train  was  prima  facie  evidence  of  negli- 
gence. This  court  has  repeatedly  held  that 
that  rule  could  be  given  in  charge  to  tbe 
jury,  even  when  all  the  tacts  and  dream- 
stances  were  in  evidence.  The  court  merely 
held  that  the  rule  that  "the  circumstances 
of  the  accident  must  be  clearly  shown,  and 
the  facts  so  proven  nijist  exonerate  the  com- 
pany from  blame,"  was  the  rule  for  the  guid- 
ance of  the  court  in  determining  whether 
or  not  it  could  be  said,  as  a  matter  of  law, 
that  the  burden  of  tbe  statute  bad  been  met 
and  overthrown.    Whether  or  not  tbe  giving 
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of  the  Instmctlon  In  the  form  criticized  in 
Daniell's  Case  will  be  held  as  prejudicial  er- 
ror will  necessarily  depend  npon  the  facts  of 
each  case. 
AiHrmed. 


YAZOO  ft  M.  V.  R.  CO.  ▼.  FRANOISw 

(No.  16848.) 

(Supreme  Court  of  Mississippi.    April  S,  1915.) 

Appeal  from  Circuit  Court,  Bolivar  CJonnty; ' 
Monroe  McClurg,  Judge. 

Action  between  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  and  H.  T.  Francis. 
From  the  Judgment,  the  Railroad  Company  ap- 
peals.    Affirmed. 

Mayes  ft  Mayes,  of  Jackson,  and  G.  N.  Barch, 
of  Memphis,  Tenn.,  for  appellant.  Cutrer  & 
Johnston,  of  Clarksdale,  for  appellee. 

PER  CURIAM.    Affirmed. 


YAZOO  ft  M.  V.  B.  CO.  ▼.  WOODWARD. 

(No.  16932.) 
(Supreme  Court  of  Mississippi.    April  6, 1915.) 

Appeal  from  Circuit  Ckrnrt,  Warren  County; 
H.  C.  Mounger,  Judge. 

Action  between  the  Yazoo  &  Mississippi  Val- 
ley Railroad  Company  and  George  Woodward. 
From  the  judgment,  the  Railroad  Company  ap- 
peals.    Affirmed. 

Mayes  ft  Mayes,  of  Jackson,  for  appellant. 
Jas.  D.  Thames,  of  Vicksburg,  for  appellee. 

PER  CURIAM.     Affirmed. 


BASTEBLING  LUMBER  CO.  ▼.  SCANLON. 

(No.  16896.) 
(Supreme  Court  of  Mississippi.    April  5,  1915.) 

Appeal  from  Circuit  (Jourt,  Newton  CJounty; 
G.  L.  Dobbs,  Judge. 

Action  between  the  Easterling  Lumber  Com- 
pany and  T.  M.  Scanlon.  From  the  judgment, 
the   Lumber   Company  appeals.     Affirmed. 

Flowers,  Brown  ft  Davis,  of  Jackson,  for 
appellant.  Foy  &  Banks,  of  Decatur,  for  ap- 
pellee. 

PER  CURIAM.     Affirmed. 


Bank  of  Starkville  and  Mrs.  Hattie  Montgom- 
ery. From  the  judgment,  the  Bank  appeals. 
Appeal  dismissed. 

W.  W.  Magruder,  of  Starkville,  for  the  mo- 
tion. 

PER  CURIAM.     Motion  to  dismiss  appeal 
sustained. 


WOODMEN  OF  UNION  v.  MEREDITH. 

(No.  16908.) 

(Supreme  Court  of  Mississippi.    April  5, 1916.) 

Appeal  from  Circuit  (3ourt,  Hinds  County; 
W.  A.  Henry,  Judge. 

Action  between  Woodmen  of  Union  and 
Charlie  Meredith.  From  the  judgment,  the 
Woodmen  of  Union  appeal.     Affirmed. 

Power  ft  Powers,  of  Jackson,  for  appellant; 
Howie  ft  Howie,  of  Jackson,  for  appellee.  ' 

PER  CUm^M.    Affirmed. 


BJBRCHANTS'    ft    FARMERS'    BANK    OF 

STARKVILLE  ▼.  MONTGOMERY. 

(No.  18146.) 

(Supreme  Court  of  Missiasippi.    April  5, 1915.) 

Appeal     from     Chancery    Court,     Oktibbeha 
County;  J.  Q.  Robins,  Chancellor. 
Action   between   the  Merchants'  ft   Farmers' 


MAY  ft  CAMERON  ▼.  GOLDMAN,   BEEK- 

MAN  &  CO.    (Nos.  18147,  18148.) 
(Supreme  Court  of  Mississippi.    April  5,  1915.) 

Appeal  from  Circuit  Court,  Lincoln  County ; 
J.  B.  Holden,  Judge. 

Action  between  May  ft  Cameron  and  Goldman, 
Beekman  &  Co.  From  the  judgment.  May  & 
Cameron  appeal     Appeal  dismissed. 

George  Butler,  of  Jackson,  for  the  motion. 
PER  CURIAM    Motion  to  dismiss  sustained. 

(1S6  La.  926) 

No.  21035. 

MERIDIAN     FERTILIZER    FACTORY     r. 

WRIGHT  et  aL 

In  re  WRIGHT  et  al. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1915. 

Rehearing  Denied  March  22,  1915.) 

fSvllahut  Iv  the  Court.) 

CoBPOBATioNs  9=3477  —  Evidence  «=»417  — 
Pabol  Evidence  —  Recced  or  Cobforatb 

RESOLimON. 

Where  the  board  of  directors  of  a  corpora- 
tion passed  a  resolution  authorizing  its  presi- 
dent to  execute  a  certain  special  mortgage,  their 
failure  to  enter  their  resolution  on  the  minutes 
does  not  affect  its  validity,  but  the  fact  may  be 
proved  by  parol,  even  where  the  contract  does 
not  recite  the  previous  authorization. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ii  1857-1863,  1865-18G9 ;  Dec.  Dig. 
<S=>477;  Evidence,  Cent.  Dig.  §i  1874-1899; 
Dec.  Dig.  <S!=>417.] 

O'Niell.   Jm  dissenting. 

Action  by  the  Meridian  Fertilizer  Factory 
against  T.  Q.  Wright  and  others.  A  Judg- 
ment for  defendants  was  reversed  by  the 
Court  of  Appeals,  and  T.  Q.  Wright  and  J. 
F.  Cochran  apply  for  certiorari  or  writ  of 
review.  Judgment  of  Court  of  Appeals  re- 
versed, and  Judgment  of  district  court  af- 
firmed. 

McCoy,  Moss  ft  Knox,  of  Lake  Charles,  for 
plaintiff.  Stewart,  Powell  ft  Ferguson,  of  De 
Bidder,  tor  defendants. 

LAND,  J.  PlalntUr  Instituted  a  petitory 
suit  to  recover  two  lots  in  Hall  City,  parish 
of  Beauregard,  alleged  to  be  in  the  posses- 
sion of  the  defendants,  and  coupled  with  the 
action  a  demand  for  the  cancellation  of  a 
certain  special  mortgage  upon  said  property 
purporting  to  have  been  executed  in  1909, 
by  the  Louisiana  Manufacturing  ft  Mercan- 
tile Company  in  favor  of  the  defendant  Coch- 
ran. 

Flalntier  claimed  title  from  the  said  com- 
pany by  virtue  of  a  purchase  at  sherifTs 
sale  made  In  June,  1911.  Defendants  did  not 
dispute  plaintiff's  title,  but  averred  the  valid- 
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Ity  of  the  said  special  mortgage  and  prayed 
for  its  recognition  and  enforcement. 

The  petition  alleged  that  said  mortgage 
was  null  and  void,  and  should  be  canceled 
from  the  records,  because  "no  resolution  of 
the  board  of  directors  of  said  corporation 
was  passed  authorizing  its  execution." 

Over  the  objections  of  the  plaintUf,  the 
trial  judge  permitted  the  defendants  to  prove 
by  parol  that  the  mortgage  was  authorized  at 
a  formal  meeting  of  the  board  of  directors, 
bat  through  oversight  of  the  secretary  was 
not  entered  on  the  minutes. 

There  was  Judgment  in  the  district  court 
in  favor  of  the  plaintiff  on  the  issues  of 
title  and  revenues,  but  Its  demand  for  the 
cancellation  of  the  mortgage  was  rejected; 
and  there  was  Judgment  in  favor  of  the  de- 
fendant Cochran,  recognizing  the  validity  of 
the  mortgage,  and  ordering  its  enforcement 

Hie  Court  of  Appeals  held  that  parol  evi- 
dence is  not  admissible  to  show  the  adoption 
of  a  resolution  by  the  board  of  directors  of 
a  corporation,  authorizing  its  president  to 
mortgage  its  real  estate,  where  such  resolu- 
tion was  not  entered  on  the  minutes,  and 
therefore  reversed  the  Judgment  in  favor  of 
the  defendants,  and  decreed  the  act  of  mort- 
gage to  be  null  and  void. 

The  case  comes  before  us  on  a  writ  of  re- 
view granted  on  the  application  of  the  de- 
fendants. We  shall  first  review  the  author- 
ities cited  by  the  defendants: 

Protbro  v.  Minden  Seminary,  2  La.  Ann. 
939:  The  resolution  was  written  by  the  sec- 
retary on  a  loose  slip  of  paper,  which  was 
lost,  and  never  inscribed  on  the  book  of 
minutes.  The  court  treated  the  case  as  that 
of  a  lost  writing. 

Railroad  Co.  v.  Ouachita,  11  La.  Ann.  652 : 
Parol  evidence  held  admissible  to  prove  that 
a  police  Jury  ordinance  was  not  adopted  by  a 
majority  of  the  members  elect  The  minutes 
stated  that  the  ordinance  was  adopted,  but 
did  not  give  the  yeas  and  nays. 

Kilgore  V.  Willis,  26  La.  Ann.  685:  Author- 
ization of  president  of  a  manufacturing  cor- 
poration to  confess  Judgment  may  be  shown 
by  parol. 

Donnelly  v.  Church,  26  La.  Ann.  738: 
Authority  of  wardens  to  execute  a  note  may 
be  shown  by  parol,  or  by  evidence  tending 
to  show  ratification  by  the  vestry.  The 
court  said,  in  part: 

"It  has  been  determined  that  the  neglect  in- 
competence, not  to  say  dishonesty,  of  a  corpo- 
ration in  making  np  its  minutes,  can  not  ex- 
clude an  interested  third  party  from  proving 
the  truth  by  parol  [ViclcsburK  S.  &  F.  R.  Co. 
T.  Ouachita]  11  La.  Ann.  649:  [Prothro  v. 
Minden  Seminary]  2  La.  Ann.  939.'* 

Boggs  V.  Lakeport  Agricultural  Park  As- 
sociation, 111  Cal.  354,  43  Pac.  1106:  In 
this,  as  in  the  Prothro  Case,  supra,  minutes 
of  the  proceedings  were  made  on  slips  of 
paper,  which  were  afterwards  lost;  and  It 
was  held  that  parol  evidence  was  admissible. 
In  an  action  against  the  corporation  to  fore- 
close the  mortgage,  to  show  the  proceeding^ 


of  the  board  authorizing  and  ratifying  the 
execution  of  said  mortgage,  and  it  was  not 
limited  to  showing  merely  the  contents  of  the 
lost  minutes. 

Allis  V.  Jones  (C.  C.)  4B  Fed.  148:  BlU 
to  annul  mortgages  alleged  to  be  void  because 
not  authorized  by  board  of  directors.  Cald- 
well, J.,  said: 

"Parol  evidence  is  admissible  to  prove  the  ac- 
tion of  the  board  of  directors  or  stockholders 
where  the  record  fails  to  state  it" 

Township  v.  Koebler,  35  MldL  22:  Suit  to 
recover  value  of  iron  furnished  for  bridge: 

"It  has,  however,  frequently  been  held  that, 
while  parol  evidence  could  not  be  admitted  to 
contradict  the  record,  yet  that  it  might  be  in- 
troduced to  show  facts  omitted  to  be  stated; 
that  the  rights  of  creditors  or  third  persona 
cannot  be  prejudiced  by  the  neglect  of  the  deck 
to  perform  his  duty  in  this  respect" 

Defendants  cite  other  authorities  along  tbe 
same  line,  among  them  10  Cyc.  1198,  to  the 
effect  that  even  the  authority  to  execute  so 
Important  an  Instrument  as  a  mortgage  need 
not  be  shown  by  any  formal  resolution  of  the 
board  of  directors;  that  if  the  officers  ex- 
ecute the  instrument  with  the  knowledge  or 
concurrence  of  the  directors,  or  with  their 
acquiescence,  it  will  be  regarded  as  the  act 
of  the  corporation;  and  that  a  corporate 
vote  authorizing  tbe  execution  of  a  mortgage 
is  not  like  an  ordinary  power  of  attorney  to 
convey  land. 

The  evidence  in  the  case  before  us  shows 
that  all  the  directors  voted  for  and  author- 
ized the  mortgage  in  question,  and  its  validi- 
ty has  been  disputed  by  no  one  except  the 
plaintiff,  who  purchased  the  lots  in  ques- 
tion, subject  to  this  recorded  mortgage. 

The  Court  of  Appeals,  in  a  very  brief 
opinion,  concluded  that  parol  evidence  was 
inadmissible  to  show  the  action  of  the  direct- 
ors in  the  premises.  That  court  reasoned 
that  an  agency  to  alienate  real  property  must 
be  in  writing,  that  a  conventional  mortgage 
Is  a  species  of  alienation,  and  that  therefore 
an  agency  to  mortgage  cannot  be  proved  by 
parol. 

This  may  be  true  as  a  general  proposition, 
but  whether  the  principle  applies  to  the  case 
at  bar  is  another  question.  Corporations  dif- 
fer widely  from  individuals  in  their  modes 
of  action.  The  president  of  a  corporation 
does  not  occupy  the  position  of  an  agent  act- 
ing under  a  iiower  of  attorney,  but  by  virtue 
of  his  office  is  the  executive  of  the  corpora- 
tion, and  In  case  of  sales  or  mortgages  of 
real  estate  his  authority  to  act  la  conferred 
by  resolution  of  tbe  board  of  directors.  In 
the  Instant  case  the  president's  power  to 
mortgage  was  conferred  by  a  resolution  of 
the  board  of  directors,  and  the  mortgage  was 
executed  pursuant  to  the  resolution.  Did  the 
subsequent  failure  of  the  secretary  to  enter 
the  resolution  In  tbe  minute  book  nullify  the 
action  of  the  board  of  directors?  It  certain- 
ly did  not  as  the  entry  could  bare  been 
made  at  any  time  subsequent  to  the  action 
of  the  board.    Tbe  line  of  cases  cited  supra 


Digitized  by 


Google 


I4U) 


OKETNA  exchange:  ft  SAVINaS  BANK  v.  MABBBBO 


969 


hold  that  omissions  from  the  corporate  rec- 
ords may  be  snppUed  by  parol  evidence.  The 
rule  has  been   tersely  stated  as  follows: 

"Where  an  antecedent  authorization  by  the 
board  of  directors  is  necessary  to  the  making 
of  a  given  contract,  their  failure  to  enter  their 
resolution  of  record  does  not  affect  its  validity, 
but  the  fact  may  be  proved  by  parol;  and  the 
rule  is  the  same  where  the  contract  does  not 
recite  the  previous  authorization."  10  Cyc. 
1001. 

Plaintifl  purchased  the  lots,  subject  to  the 
mortgage,  at  sheriff's  sale,  and  acquired  noth- 
ing beyond  the  right  and  claims  of  the  cor- 
poration.   Code  of  Practice,  art  690. 

As  there  Is  no  law  In  this  state  requiring 
powers  of  attorney  or  resolutions  of  board 
of  directors  to  be  recorded,  there  is  no  ques- 
tion of  registry  involved. 

It  Is  therefore  ordered  that  the  Judgment 
of  the  Ck>nrt  of  Appeals  herein  be  annulled, 
avoided,  and  reversed,  and  It  is  now  orderM 
that  the  judgment  of  the  district  court  herein 
be  affirmed;  plaintiff  to  pay  costs  in  both  ap- 
pellate courts. 

O'NIELL,  J.,  dissents. 


a3«  La.  sm 
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GRETNA   EXCHANGE  &  SAVrNQS  BANK 
V.  MARRERO,  Sheriff,  etc. 

(Supreme  Court  of  Louisiana.     Feb.  23,  1915. 

On  Application  for  Rehearing,  March 

22.  1915.) 

(Bplliibvi  hy  the  Court.) 

Taxation  4=>197— Exemption  —  Operation 

OF  Statutes. 

Act  No.  138'  of  1856,  relative  to  munici- 
pal and  parochial  taxation  in  the  parish  of  Jef- 
ferson, was  superseded  by  Act  No.  136  of  1898, 
relative  to  the  creation  and  organization  of 
municipal  corporations.  A  law  which  exempts 
property  within  the  limits  of  municipalities 
from  parish  taxation  and  provides  for  contribu- 
tions by  the  municipalities  for  the  purpose  of 
paying  the  general  expenses  of  the  parish  is  ut- 
terly inconsistent  with  a  law  which  contains  no 
such  exemption,  no  such  provision  for  contribu- 
tions, and  confers  the  power  of  taxation  for 
municipal  purposes  only. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  K  315,  316;    Dec.  Dig.  •S=>197.1 

Provosty,  J.,  dissenting. 

Appeal  from  Twenty-ESghth  Judicial  Dis- 
trict Court,  Parhdi  of  Jefferson ;  Prentice  E. 
Bdrlngton,  Judge. 

Action  by  the  Gretna  Exchange  ft  Savings 
Bank  against  !>.  H.  Marrero,  Sheriff  and  ex 
officio  Tax  Collector.  From  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

W.  J.  Waguespack,  Fred  A.  Middleton,  and 
Robert  H.  Marr,  all  of  New  Orleans,  for  ap- 
pellant I*  H.  Marrero,  Jr.,  of  New  Orleans, 
for  appellee.  F.  S.  Wels,  Howe,  Fenner, 
Spencer  &  Cocke,  Denegre,  Leovy  &  Chaffe, 
and  T.  M.  &  J.  D.  Miller,  all  of  New  Orleans, 
amicl  curls. 


LAND,  J.  The  crucial  question  Involved 
In  this  litigation  is  stated  In  plaintiff's  brief 
as  follows: 

"The  Gretna  Exchange  ft  Savings  Bank 
brings  this  action  to  enjoin  the  sheriff  of  the 
parish  of  Jefferson  from  seizing  its  property  for 
the  parish  taxes  of  1913,  on  the  ground  that 
said  property  is  situated  within  the  incorporat- 
ed limits  of  the  city  of  Gretna,  and  for  that 
reason  owes  no  parish  tax  because  of  the  provi- 
sions of  Act  138  of  1856." 

The  facts  are  stated  in  plaintiff's  brief  as 
follows: 

"Both  sides  admit  that  the  dty  of  Gretna 
was  incorporated  on  the  17th  and  organized  on 
the  24th  of  May,  1913;  that  all  the  property 
within  the  limits  of  said  city  was  regularly  as- 
sessed for  the  year  1913;  that  the  assessments 
were  exposed  for  inspection,  and  passed  upon 
by  the  police  jury,  sitting  as  a  board  of  review- 
ers as  required  by  law,  vis.,  in  July,  1913,  Act 
170,  section  24  of  1898;  that  the  police  jury 
levied  a  parochial  tax  on  all  the  property  in  the 
parish  of  Jefferson  on  the  first  Wednesday  of 
July,  1913,  and  that  this  tax  is  for  the  same 
purpose  and  on  the  same  property  as  that  levied 
by  the  city  of  Gretna,  which  also  levied  its  1913 
tax;  that  plaintiff  has  paid  all  the  taxes  levied 
by  the  City  of  Gretna  for  the  year  1913." 

"It  is  admitted  also  that  the  city  of  Gretna 
appointed  its  member  of  the  parish  committee, 
in  compliance  with  Act  138  of  1856,  for  the  pur- 
pose of  adjusting  the  taxes  between  the  city 
and  the  parish,  and  that  plaintiff  deposited  in 
court  all  of  the  taxes  claimed  by  defendant  for 
1913  except  the  parish  tax  in  contestation." 

The  city  of  Gretna  was  Incorporated  under 
the  general  Incorporation  law  (Act  136  of 
1898),  which  does  not  exempt  property  with- 
in its  limits  from  parochial  taxation.  The 
statute  provides  a  mode  by  which  existing 
municipalities,  which  have  not  come  under 
its  provisions,  may  do  so  by  amendment  of 
their  charter. 

Plaintiff  claims  that  the  dty  of  Gretna 
is  exempt  from  parish  taxation  by  Act  Na 
138  of  1856,  the  provisions  of  which  apply 
only  to  the  parish  of  Jefferson.  Under  the 
scheme  of  taxation  provided  in  said'  act  each 
municipality  contributed  towards  defraying 
the  expenditures,  which  by  law  bore  upon 
the  whole  parish,  on  a  ratio  based  upon  the 
proportion  of  states  taxes  assessed  within 
the  limits  of  the  corporation.  The  act  pro- 
vided for  the  creation  of  a  parish  committee, 
to  fix  the  pro  rata  contribution  of  each  mu- 
nicipality, to  examine  all  bills  or  claims  set 
up  against  the  parish,  and  to  report  thereon 
to  the  several  coundls  and  police  jury  for 
final  action,  but  with  no  power  to  bind  the 
corporations  of  the  parish  of  Jefferson,  with- 
out having  been  first  duly  authorized  by  spe- 
cial resolution  adopted  by  a  legal  majority 
in  each  of  the  corporations  constituting  said 
parish.  Under  this  act,  the  police  jury  levied 
no  taxes  on  property  within  the  limits  of 
the  municipalities  of  the  parish.  Jefferson 
City,  In  1870,  and  the  city  of  Carrollton,  in 
1874,  the  two  largest  of  these  munidpallties, 
were  annexed  to  the  city  of  New  Orleans. 
In  the  year  1884,  the  parish  seat  was  lo- 
cated at  Gretna,  which  gradually  developed 
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into  a  community,  which  Is  thus  described  In 
Fortler'a  Louisiana,  vol.  1,  p.  481: 

"Gretna,  the  parish  seat  of  Jefferson  parish, 
was  laid  out  by  the  St,  Mary  Market  and  Ferry 
Oompany  in  1839,  and  was  made  the  seat  of  jna- 
tice  in  1884.  It  is  to-day  practically  a  suburb 
of  Kew  Orleans,  with  a  population  of  3,500. 
It  has  important  manufactures  in  cotton  seed 
oil,  cooperage,  brick,  moss,  lumber,  etc.,  and  a 
number  of  first-class  mercantile  eBtablishments." 

This  thriving  community,  however,  was  not 
incorporated  as  a  municipality  until  May, 
1913,  as  stated  supra. 

The  case  of  Felix  v.  Wagner,  39  La.  Ann. 
391,  1  South.  926,  has  no  application,  be- 
cause the  dty  of  Kenner  was  incorporated  in 
1873,  under  the  regime  established  by  Act 
No.  138  of  1856. 

The  dty  of  Gretna  was  incorporated  under 
the  Municipal  Corporation  Act  of  1898,  In 
reference  to  which  this  court  has  said: 

"The  scheme  of  the  Constitution  is  that 
•  •  •  all  corporations  shall  be  Boverned  by 
general  laws,  which  scheme  imposes  upon  the 
General  Assembly  the  obligation  to  enact  such 
law  •  •  •  in  the  discharge  of  that  obliga- 
tion, the  General  Assembly  passed  Act  No.  136 
of  1898,  as  a  general  law,  under  which  munici- 
pal corporations  are  authorized  to  be  establish- 
ed, and  from  which  alone  those  which  are  so 
established  can  derive  any  power  or  authority 
whatever,  since  beyond  it  they  have,  and  can 
have  no  existence."  Powell  v.  Town  of  Provi- 
dence, 127  La.  71,  53  South.  431. 

The  said  statute  confers  on  munidpal  cor- 
porations organized  under  its  provisions  no 
exemption  whatever  from  parochial  taxation, 
nor  does  it  impose  on  them  the  burden  of 
contributing  to  the  payment  of  parish  ex- 
penses. The  general  rule  is  that  the  incor- 
poration of  a  town  within  the  limits  of  a 
parish  does  not  exempt  the  property  and  in- 
habitants thereof  from  parochial  taxation, 
unless  such  exemption  is  expressed  In  some 
legislative  act.  Felix  v.  Wagner  et  al.,  39 
La.  Ann.  393,  1  South.  926.  The  provisions 
of  Act  136  of  1898  relative  to  taxation  can- 
not be  reconciled  with  those  of  Act  136  of 
1856,  and  the  latter  was  consequently  repeal- 
ed or  superseded  quoad  municipal  corpora- 
tions created  under  the  former. 

We  do  not  deem  it  necessary  to  pass  on 
the  question  of  the  constitutionality  of  sec- 
tion 11  of  Act  136  of  1898,  or  the  question  of 
the  right  of  the  dty  of  Gretna  to  levy  taxes 
for  the  year  1913,  raised  by  the  defendant, 
but  affirm  the  Judgment  below  on  the  sole 
ground  that  all  the  taxable  property  within 
the  limits  of  said  city  Is  subject  to  parochial 
taxation. 

Judgment  affirmed. 

O'NIELL,  J.,  concurs  in  the  decree  only  as 
to  the  taxes  of  1913,  and  only  because  the  dty 
of  Gretna  could  not  levy  taxes  for  ttiat  year, 
in  which  it  came  into  existence. 

On  Application  for  Rehearing. 
PER  CURIAM.    Rehearing  refused. 

PROVOSTT,  J.  (dissenting).  The  major- 
ity opinion  holds  that  the  case  of  Felix  r. 


Wagner,  39  La.  Ann.  391,  1  South.  926,  has  no 
application  to  the  present  case;  that  the 
present  case  is  governed  by  the  doctrine  of 
the  case  of  Powell  v.  Town  of  ProvldMice, 
127  La.  69,  63  South.  429. 

With  all  due  deference,  the  sitaation  ap- 
pears to  me  -to  be  clearly  Just  the  other  way. 
In  its  facts  and  in  its  law,  the  Powell  v. 
Town  of  Providence  Case  appears  to  me  to 
bear  no  analogy  whatever  with  the  present 
case;  whereas  the  Felix  ▼.  Wagner  Case  ap- 
pears to  me  to  be  exactly  and  precisely  sim- 
ilar, names  and  dates  only  being  clianged. 

In  the  Powell  v.  Town  of  Providence  Case, 
the  facts  are  stated  by  the  court,  as  follows: 

"Plaintiff,  as  a  citizen  and  taxpayer  of  the 
town  of  Providence,  enjoins  the  munidpal  au- 
thorities from  issuing  bonds  in  the  name  of  the 
corporation  to  the  amount  of  $27,000,  under  Act 
No.  136  of  1908  and  levying  a  tax  of  3%  mills 
for  their  payment,  on  the  ground  that  the  stat- 
ute mentioned  is  a  local  and  spedal  law,  hav- 
ing the  efTect  of  amending  the  charter  of  said 
town,  and  the  enactment  of  which  is  prohibited 
by  article  48  of  the  Constitution  of  this  state." 

The  law  and  doctrine  of  the  case  is  stated 
In  the  syllabus,  as  follows: 

"Act  136  of  1008,  purporting  to  confer  on  the 
town  of  Providence  the  authority  to  issue  bonds 
and  levy  a  tax  for  their  payment,  is  obnoxious 
to  the  prohibitions  against  local  and  special  leg- 
islation contained  in  article  48  of  the  Constitu- 
tion, and  is  therefore  void;  and  the  action  and 
proposed  action  of  the  mayor  and  aldermen, 
tending  to  the  issuance  of  such  bonds  and  the 
levy  of  such  taxes,  is  therefore  illegal  and  in- 
competent, and  is  perpetually  enjoined  at  the 
suit  of  a  citizen  and  taxpayer." 

The  sole  question  presented  in  that  case 
was  whether  it  was  competent  for  the  Legis- 
lature to  pass  a  spedal  act  authorizing  the 
town  of  Providence  to  issue  bonds  and  levy 
taxes  in  view  of  article  48  of  the  Constitn- 
tion,  providing  that: 

"The  General  Assembly  shall  not  pass  any 
local  or  special  laws  on  the  following  •  •  • 
subjects:  •'  •  •  Creating  corporations,  or 
amending,  renewing,  extending  or  explaining  the 
charters  thereof;  provided,  this  shall  not  ap- 
ply to  municipal  corporations  having  a  popula- 
tion of  not  less  than  2,600  inhabitants." 

There  was  no  denial  of  the  fact  that  the 
town  of  Providence  had  a  population  of  less 
than  2,500  inhabitants,  but  It  was  contended 
that  the  act  in  question  was  not  an  act  cre- 
ating a  corporation  nor  amending,  renewing, 
extending,  or  explaining  the  charter  of  a  cor- 
poration, but  that  it  was  simply  a  spedal, 
independent  statute.  It  was  in  refutation  of 
these  contentions  that  the  court  made  use 
of  the  expression  quoted  in  the  majority 
opinion  in  the  present  case. 

But  evidently  no  question  of  that  kind,  or 
anything  resembling  it  in  the  most  distant 
manner.  Is  presented  in  the  Instant  case.  In 
fact,  the  city  of  Gretna  has  more  ttmn  2,500 
inhabitants;  so  that  if  any  question  such  as 
that  which  the  court  dealt  with  in  this  Prov- 
idence Case  had  been  raised  in  the  present 
case,  the  law  applicable  to  it  would  have 
been  the  proviso  of  said  article  48,  and  not 
the  body  of  the  artide. 

The  doctrine  of  the  Providence  Case  Is 
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simply  tnat  under  article  48  of  the  Constitu- 
tion municipalities  of  less  than  2,500  Inhabi- 
tants can  be  Incorporated,  or  their  charters 
modified,  only  by  operation  of  some  general 
statute,  not  by  special  act  I  cannot  see 
what  application  that  doctrine  can  have  to 
the  present  case,  where  the  city  of  Gretna 
was  incorporated  under  a  general,  not  a  spe- 
cial, statute,  although  it  might  have  been 
validly  incorporated  by  a  special  statute  be- 
cause containing  more  than  2,500  Inhabitr 
ants. 

So  much  for  the  case  of  Powell  ▼.  Town  of 
Providence.  It  is  seen  that  it  bears  no  anal- 
ogy either  in  its  facts  or  in  Its  law  to  the 
instant  case.  Now,  what  of  the  case  of  Felix 
▼.  Wagner?  I  will  let  the  decision  speak  for 
Itself,  and  it  can  serve  as  a  statement  of  the 
present  case,  names  and  dates  changed.  The 
court  said: 

"The  issue  in  this  case  is  whether  or  not  the 
late  police  jury  of  the  parish  of  Jefferson  had 
aathority  to  impose  and  coUect  taxes  upon  the 
property  of  plaintiff  situated  in  the  town  of 
Kenner. 

•  •••••• 

"This  act  (1.  e.,  Act  138  of  1856)  required  the 
several  corporations  to  appoint  delegates,  on  a 
basis  of  representation  therein  fixed,  to  form  a 
parish  committee,  and  imposed  upon  this  com- 
mittee the  duties  to  determine  and  fix  the  pro 
rata  of  contribution  by  each  corporation  to- 
wards defraying  the  expenditures  which  by  law 
bear  upon  Uie  whole  parish,  the  ratio  thus  es- 
tablished to  be  based  upon  the  proportion  of 
state  taxes  assessed  within  the  limits  of  each 
corporation;  second,  to  examine  all  bilis  of 
claims  which  may  be  set  up  against  the  parish 
and  to  report  upon  them  to  the  several  coun- 
cils and  police  jury,  who  shall  act  finally  there- 
upon. 

"In  1873  the  town  of  Kenner  was  incorporat- 
ed and  vested  with  powers  of  taxation  and  oth- 
er municipal  powers.     Act  71  of  1873. 

"The  town  was  composed  of  territory  which 
had  theretofore  been  under  the  jurisdiction  of 
the  police  jury  of  the  left  bank,  and  the  char- 
ter contained  no  express  exemption  from  paro- 
chial taxation  or  police  jury  control. 

"The  general  principle  is  undoubtedly  well  es- 
tablished that  the  incorporation  of  a  town  with- 
in the  limits  of  a  parish  does  not  exempt  the 
property  and  the  inhabitants  thereof  from  paro- 
chial taxation  unless  such  exemption  is  express- 
ed in  some  legislative  act  Cook  v.  Dendinger, 
38  La.  Ann.  261;  Iberia  v.  Chiapella,  30  La. 
Ann.  1148;  Benefield  v.  Hines,  13  La.  Ann. 
420;    Maurin  v.  Smith,  25  La.  Ann.  445. 

"But  inasmuch  as  the  act  of  1856  continued 
in  force,  providing  for  'the  appointment  of  a 
parish  committee  by  the  several  corporations 
composing  the  pariah  of  Jefferson,'  and  inas- 
much as  the  then  existing  corporations  were  not 
named  therein,  it  seems  to  have  been  assumed, 
and  not  without  reason,  that  the  mere  creation 
of  Kenner  into  a  corporation  vested  with  the 
taxing  power  brought  it  within  the  operations 
of  the  act  and  of  the  system  of  parish  govern- 
ment established  thereby  under  which  each  cor- 
poration exercised  exclusive  powers  of  taxation 
within  its  own  limits  and  contributed  from  the 
funds  thus  raised  its  pro  rata  of  general  parish 
expenses  under  the  direction  and  control  of  the 
parish  committee. 

•  •••••• 

"The  exclusion  of  Kenner  from  representation 
on  the  police  jury  and  her  inclusion  in  the  par- 
ish committee,  and  her  assessment  therein,  are 
entirely  inconsistent  with  the  power  claimed 
of  «ub]ectinc  her  to  direct  police  jury  taxation: 


for  the  first  involved  taxation  without  repre- 
saltation,  and  the  last  subjected  her  to  double 
burden. 

"Confronted  with  this  clear,  customary,  legis- 
lative, and  judicial  construction  of  the  effect  of 
these  laws,  with  the  strong  reasons  by  which 
it  is  supported,  and  with  the  manifest  injustice 
which  would  result  from  subjecting  Kenner  to 
these  taxes,  which  have  been  levied  by  a  body 
in  which  she  has  had  no  representation,  and 
which,  if  enforced,  would  subject  her  to  burdens 
which  have  already  been  imposed  on  her  by  the 

garish  committee  in  a  different  form,  we  feel 
Dund  to  afSrm  the  judgment  appealed  from." 

Every  word  that  ia  here  said  is  applicable 
to  the  present  case  The  parallel  between 
the  town  of  Kenner  and  the  city  of  Gretna  is 
complete;  both  are  situated  within  the  par- 
ish of  Jefferson,  and  both  were  incorporated 
subsequently  to  the  adoption  of  Act  138  of 
1856  regulating  the  apportionment  of  taxes 
between  the  municipalities  of  that  parish  and 
the  parish  itself.  The  only  difference  be- 
tween them  is  that  Kenner  was  incorporated 
by  special  act  of  the  Legislature,  whereas 
Gretna  was  Incorporated  under  the  general 
Incorporation  statute.  But  the  question  aris- 
ing in  the  two  cases  is  precisely  the  same,  to 
wit,  whether  a  municipality  created  subse- 
quently to  the  adoption  of  Act  138  of  1856 
comes  within  the  provisions  of  that  act  On 
this  point,  both  the  special  act  incorporating 
Kenner  (Act  71  of  1873)  and  the  general 
Incorporation  law  (Act  136  of  1898)  are 
equally  silent 

By  ita  terms  the  said  Act  138  of  1856  un- 
questionably governs  the  case.  No  one  denies 
that  And  the  question  therefore  resolves 
Itself  simply  Into  whether  said  act  has  been 
modified  or  repealed.  In  the  Kenner  Case 
the  court  found  that  the  act  was  still  in 
force,  and  therefore  applied  it  In  the  pres- 
ent case  the  majority  opinion  finds  that  it  U 
no  longer  In  force,  because: 

"The  provisions  of  Act  136  of  1898  relative 
to  taxation  cannot  be  reconciled  with  those  of 
Act  136  of  1856,  and  the  latter  was  consequent- 
ly repealed  or  superseded  quoad  municipal  cor- 
porations created  under  the  former." 

The  "provisions  relative  to  taxation"  here 
said  to  be  irreconcilable  with  those  of  the 
act  of  1856,  are  those  which  authorize  the 
municipality  to  levy  taxes.  These  provisions 
do  no  more  than  authorize  the  municipality 
to  levy  taxes  for  Its  maintenance.  They  are 
contained  In  sections  15,  17,  and  35  of  Act 
136  of  189S.  Provisions  which,  to  all  intents 
and  purposes,  are  exactly  similar,  are  con- 
tained in  Act  71  of  1873  incorporating  Ken- 
ner, sections  6  and  20.  It  did  not  occur,  ei- 
ther to  counsel  or  to  the  court,  In  the  case 
of  Felix  T.  Wagner,  that  there  was  any  con- 
flict, let  alone  irreconcilability,  between  the 
said  provisions  and  said  Act  138  of  1856. 
And  Indeed  I,  for  my  part,  can  discover  no 
conflict  between  these  provisions  contained 
in  the  acta  of  1873  and  1898,  authorizing  the 
municipalities  to  levy  taxes  for  their  mainte- 
nance and  the  act  of  1856;  the  former  sim- 
ply authorizes  the  municipalities  to  levy  taxes 
for  their  maintenance,  the  other  makes  pro- 
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vision  for  tbe  relations  between  the  munici- 
palities and  the  rest  of  the  parish  of  Jef- 
ferson In  regard  to  the  apportionment  of  the 
taxes  after  they  are  levied  and  collected. 
The  majority  opinion  says  that: 
"The  general  rule  is  that  the  incorporation 
of  a  tovia  within  the  limits  of  a  parish  does  not 
exempt  the  property  and  inhabitants  thereof 
from  parochial  taxation  unless  such  exemption 
is  expressed  in  some  legislative  act." 

That  Is  true,  but  the  very  purpose  of  the 
said  Act  138  of  1856  was  to  express  In  a 
legislative  act  that  exemption  for  the  munici- 
palities of  the  parish  of  Jefferson.  And,  I 
repeat,  the  court  discovered  no  conflict  be- 
tween that  act  and  the  provision  of  Act  71 
of  1873,  authorizing  the  town  of  Kenner  to 
levy  taxes,  and  I  can  discover  none  between 
it  and  the  provisions  of  the  Act  136  of  1898, 
authorizing  the  city  of  Gretna  to  levy  taxes, 
the  said  provisions  of  the  said  acts  of  1873 
and  1898  being,  to  all  intents  and  purposes, 
exactly  similar;  they  simply  giving  the  nec- 
essary authority  to  tbe  municipalities  to  levy 
taxes  for  their  maintenance. 

But  say  there  was  conflict;  what  then? 
Would  tbe  act  of  1856  be  repealed?  Certain- 
ly not  expressly,  for  there  is  not  one  word 
to  that  efTect  in  the  act  of  189a  It  would 
have  to  be  by  Implication  if  at  all. 

There  can  be  no  denial  that  the  act  of 
1856  is  a  special  act,  and  that  of  1898  is 
a  general  act.  Their  respective  titles  are, 
as  follows:  ' 

Act  138  of  1856,  p.  116: 

"An  act  authorizing  the  appointment  of  a 
parish  committee  by  the  several  corporations 
composing  the  parish  of  Jefferson." 

Act   136   of   1898: 

"An  act  for  the  creation  and  government  of 
mnnicipaV  corporations  throughout  the  state 
and  defining  their  powers  and  duties  and  pro- 
viding for  the  extension  or  contraction  of  their 
limits." 

The  legal  proposition  involved  is  there- 
fore, How  far,  or  when,  is  a  si>ecial  act  re- 
pealed by  a  general  act?  The  rule  on  that 
point  is  stated  in  36  Cyc.  1090,  as  follows : 

"When  the  provisions  of  a  general  law,  ap- 
plicable to  the  entire  state,  are  repugnant  to 
the  provisions  of  a  previously  enacted  special 
law,  applicable  in  a  particular  locality  only,  the 
passage  of  such  general  law  does  not  operate  to 
modify  or  repeal  the  special  law,  either  in  whole 
or  in  part,  unless  such  modification  or  repeal 
is  provided  for  by  express  words,  or  arises  by 
necessary  implication.  The  principle,  'Generalia 
specialibus  non  derogant,'  is  especially  applica- 
ble to  cases  where  general  statutes  are  argued 
to  overrule  the  provisions  of  special  charters 
granted  to  municipal  corporations,  or  special 
acts  passed  for  their  benefit." 

A  particular  statute  is  not  repealed  by  a 
general  statute  unless  the  two  are  irrecon- 
cilably inconsistent,  or  so  repugnant  that 
they  cannot  stand  together  under  any  circum- 
stances. For  illustrative  cases  see  Olivier  v. 
Adeline,  131  La.  712,  60  South.  201;  State 
V.  Morris,  47  La.  Ann.  1660,  18  South.  710; 
Garrett  v.  Mayor,  47  La.  Ann.  618, 17  South. 
238;  State  v.  Callac,  45  La.  Ann.  27,  12 
South.  119;    State  ex  reL  Femble  v.  Judge, 


42  La.  Ann.  75,  7  South.  65;  Barber,  eta,  Co. 
V.  Gogreve,  41  La.  Ann.  251,  6  South.  848; 
State  ex  rel.  City  v.  Judge,  40  La.  Ann.  844, 
5  South.  525;  State  v.  Labatut,  30  La.  Ann. 
516,  2  South.  550;  Railroad  v.  City,  34  La. 
Ann.  441 ;  Bond  v.  Hiestand,  20  La.  Ann.  140 ; 
St  Martin  v.  City,  14  La.  Ann.  113;  Beridon 
V.  Sheriff,  13  La.  Ann.  458;  Johnson  v. 
Pilster,  4  Rob.  77;  De  Annas'  Case.  10  Mart 
(O.  S.)  172;  Rogers  v.  BeUler.  8  Mart  (O. 
S.)  672. 

It  was  held  in  Telephone  Co.  v.  Railroad 
Co.,  112  La.  287,  36  South.  352,  and  in  Welch 
▼.  Gossens,  51  La.  Ann.  852,  26  South.  472, 
that: 

"A  special  statute  enacted  on  a  particnlar 
matter  is  not  affected  by  a  general  statute,  sub- 
sequently enacted,  on  the  same  subject-matter, 
containing  different  provisions." 

In  the  Telephone  Case  the  court  aftw  an-' 
nouncing  this  principle,  held  that  the  method 
of  selecting  Juries  In  expropriation  suits 
was  not  affected  by  the  subsequent  adoption 
of  a  general  Jury  law  which  provided  a  dif- 
ferent method  of  selecting  Juries.  Uow,  then, 
can  a  general  Incorporation  act  which  says 
nothing  about  whether  cities  Incorporated  un- 
der its  provisions  shall  or  shall  not  pay 
parish  taxes,  be  held  to  repeal  a  special 
act  fixing  tbe  liability  to  the  parish  of  Jef- 
ferson of  municipal  corporations  in  the  par- 
ish of  Jefferson?  In  the  Welch  Case  the 
court  in  applying  the  same  principle,  held 
that  tbe  adoption  of  a  general  election  law 
does  not  affect  the  mode  of  election  provided 
in  a  city  charter.  In  State  v.  Kitty,  12  La. 
Ann.  805,  it  was  held  that  a  special  statute 
providing  a  local  tribunal  for  the  trial  of 
certain  specified  cases  was  not  repealed  by  a 
later  statute  applicable  to  the  state  at  large. 
In  Naturalization  of  Osthoff,  48  La.  Ann. 
1094,  20  South.  282,  It  was  held  that  a  pro- 
vision of  a  statute,  requiring  the  clerk  ot 
the  dvil  district  court  to  furnish  copies  ot 
naturalization  papers  free  of  cost,  was  not 
repealed  by  a  subsequent  statute  fixing  the 
fees  of  the  clerk  for  issuing  copies  from  his 
office  on  the  ground  that  the  earlier  was 
a  special  statute,  the  later  a  general  one. 
In  Succession  of  Fletcher,  12  La.  Ann.  49S, 
it  was  held  that  a  statute  authorizing  the 
auditor  "to  employ  attorneys  to  recover  mon- 
ey due  the  state  from  any  cause  whatever, 
whenever  in  his  discretion  he  may  deem  it 
proper  and  expedient  to  do  so,"  did  not  af- 
fect a  statute  making  it  the  duty  of  the 
Attorney  General  to  represent  the  state  In 
civil  suits  in  New  Orleans,  and  hence  did 
not  authorize  the  auditor  to  employ  counsel 
in  the  courts  in  New  Orleans. 

Act  of  1898  does  not  deal  at  all  with  the 
question  of  the  liability  of  municipalities 
created  under  it  to  parish  taxation.  It  is 
true  that  ss  a  general  rule,  municipalities 
created  under  the  act  of  1898  are  subject  to 
parish  taxation,  but  this  Is  true,  not  because 
the  act  of  1898  provides  that  such  munici- 
palities shall  be  liable  to  parish  taxation,  but 
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simply  because  neltber  tbat  act,  nor  any  oth- 
er act,  proTldes  that  such  municipalities  shall 
be  exempt  from  parish  taxation,  the  well- 
established  rule  being  that  all  municipalities 
of  the  state,  however  created,  are  liable 
to  parish  taxation,  unless  they  are  exempted 
by  the  terms  of  some  legislative  act. 

In  regard,  however,  to  municipalities  of 
the  parish  of  Jefferson  created  under  the 
act  of  1898,  the  act  of  1856  applies  Just  as 
it  would  to  all  municipalities  of  the  parish 
of  Jefferson  created  under  any  other  act,  the 
said  act  of  1866,  providing  that  all  munici- 
palities of  the  parish  of  Jefferson,  however 
created,  shall  be  exempt  from  parish  taxa- 
tion. 

I,  therefore^  respectfully  dissent 


(136  La.  MS) 

No.  21118. 

STATE  V.  THIBODEAUX. 

(Supreme  Court  of  Louisiana.    March  8,  1816.) 

(SvUalui  by  the  Court.) 

L  Indiotmsrt  and  Irforhation  4s»100  — 

Requisites  of  Irdichurt  —  Statutobt 

Cbihe. 

An  indictment  for  a  statutory  crime  must 
diarge,  with  certainty  and  precision,  that  the 
person  accused  committed  tlie  act  tinder  the 
circumstances  and  with  the  intent  mentioned  in 
the  statute;  if  any  essential  element  of  the  crime 
Is  omitted,  the  indictment  is  not  valid. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  H  286-288;    Dec. 
Dig.  «=109.] 
2.  Abddction  €=»1  —  Unlawful  Tbanspob- 

TATioN  OF  Woman— CoNSKNT  OF  "Woman. 
The  act  of  talcing  a  woman  to  a  house  of 
ill  fame  or  assignation  or  other  place  with  her 
consent  for  the  purpose  of  having  illicit  sexual 
intercourse  with  her,  is  not  denounced  by  a  stat- 
ute that  merely  prohibits  the  talcing  of  a  woman 
to  such  place  againat  her  will,  for  tbat  immoral 
purpose. 

[Ed.  Note. — For  other  cases,  see  Abduction, 
Cent.  Dig.  S{  I-IO;    Dec  Big.  «=»!.] 
8.  Pkostitution  ®=»1— Unlawfui,  Tbanspob- 

TATION— ' '  PBOSTITUTE." 

In  its  restricted  and  legal  sense,  prostitu- 
tion means  the  practice  of  a  woman  Buomitting 
to  indiscriminate  sexual  intercourse  with  men 
for  pay,  as  distinguished  from  illicit  sexual  in- 
tercourse with  one  man.  A  woman  who  submits 
to  illicit  sexual  intercourse  with  one  man,  not 
for  pay,  is  not  a  prostitute,  within  the  meaning 
of  a  statute  that  proliibits  transporting  a  woman 
through  or  across  the  state  "for  the  purpose  of 
prostitution  or  with  the  intent  to  induce  her  to 
become  a  prostitnte"  (citing  Words  and  Phras- 
es, Prostitute;   Prostitution). 

[Ed.  Note.— IV>r  other  cases,  see  Prostitution, 
Cent  Dig.  §§  1,  2;  Dec.  Dig.  «=»1.] 

4.  Pkostitution  «=>1— Statutes  ®=>118— Ti- 
tle AND  Subjeot-Matteb— "Pandeking" — 
"PntPiNO." 

Act  No.  307  of  1910.  entitled  "An  act  In  re- 
lation to  pandering,  to  define  and  prohibit  the 
same,  to  provide  for  the  punishment  thereof,  and 
for  the  competency  of  certain  evidence  at  the 
trial  thereof,"  deals  only  with  the  subject  of 

gandering,  vuli^rly  called  "pimping,"  defined 
t  the  dictionaries  as  catering  for  the  gratifica- 
tion or  lust  of  another.  Hence  the  statute  can- 
not be  construed  to  embrace  other  immoral  acts, 


without  to  that  extent,  rendering  it  violative 
of  the  constitutional  provision  that  a  statute 
shall  embrace  but  one  object  and  that  shall  be 
expressed  in  its  title. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  §j  1.  2;  Dec.  Dig.  «=»1;  Statutes, 
Cent  Dig.  §8  188-160;   Dec.  Dig.  «=»118.] 

Appeal  from  Fifteenth  Judicial  District 
Conrt  Parish  of  (Calcasieu;  Winston  Over- 
ton, Jndge. 

Omar  Thibodeaiix  was  Indicted  for  pan- 
dering, and  from  a  Judgment  qnashing  the 
indictment  the  State  appeals.    Affirmed. 

R.  G.  Pleasant  Atty.  Gen.,  T.  A  Edwards, 
Dlst  Atty.,  of  Lake  Charles,  J.  H.  Jackson, 
Asst  Dist  Atty,  of  De  Kidder  (O.  A.  Gon- 
dran,  of  New  Orleans,  of  counsel),  for  the 
State.  John  U  Kennedy,  of  La  Fayette,  tor 
appellee. 

CNIELL,  J.  The  state  has  appealed  from 
a  Judgment  quashing  an  Indictment  against 
the  defendant  containing  the  following  two 
counts  and  particulars,  riz.: 

"First  count:  That  Omar  Thibodeauz,  at  the 
parish  of  Calcasieu,  on  the  4th  day  of  Decem- 
ber, A  D.  1014,  did  unlawfully  and  feloniously 
take,    place,   harbor,   persuade,    entice,   and   by 

promises  take  and  place  one,  M N ,  in  the 

hotel  and  boarding  house  of  one  Henri  DaiglcL 
in  the  dty  of  Lake  Charles,  said  parish  and 
state,  for  the  purposes  of  prostitution  and  illegal 
sexual  intercourse. 

"Second  count:  That  Omar  Thibodeaux,  at 
the  parish  of  Calcasieu,  state  of  Louisiana,  on 
the  4th  day  of  December,  A.  D.  1914,  did  un- 
lawfully and  feloniously  and  knowingly  trans- 
Sort,  and  cause  to  be  transported,  the  woman 
[ N ,  from  the  town  of  Latayette,  state 

of  Louisiana,  to  the  dty  of  Lake  Charles,  Cal- 
casieu parish.  La.,  for  the  purpose  of  prostitu- 
tion. 

"That  the  state  charges  that  the  acts  of  sexual 
intercourse  and  prostitution  on  the  part  of  the 
woman  were  with  only  the  defendant  Omar 
Thibodeaux,  and  that  said  defendant  Omar 
Thibodeaux,  did  not  Intend  her  to  lead  a  life  of 
prostitution  with  any  other  person  than  him- 
self.- 

[2]  The  first  count  In  this  Indictment  was 
annulled  because  it  was  not  alleged  that  the 
taking,  harboring,  persjiadlng,  and  enticing  of 
the  woman  and  placing  her  Into  the  hotel  or 
boarding  house  was  done  against  her  will. 

The  district  attorney  contends  tbat  this 
count  in  the  indictment  charges  a  violation 
of  section  1,  Act  Na  307  of  1910,  which  pro- 
vides: 

"That  any  person  who  takes,  places,  harbors, 
inveigles,  entices,  persuades,  encourages,  either 
by  threats,  promises,  or  by  any  other  device  or 
scheme,  takes  or  places,  or  causes  to  be  placed 
or  taken  any  female  into  a  house  of  ill  fame 
or  of  assignation  or  elsewhere,  againtt  her  v>ill, 
for  the  purpose  of  prostitution  or  illegal  sexual 
intercourse,    •    •    •    shall  be  punished,"  etc. 

The  immoral  acts  denounced  by  this  sec- 
tion of  the  law  are  only  such  as  are  done 
against  the  woman's  will.  The  failure  to  al- 
lege that  the  acts  were  committed  agahut 
her  wUl  was  fatal  to  the  first  count  in  tbo 
Indictment 
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[1  ]  An  Indictment  nnder  a  statute  onght  to 
charge,  with  certainty  and  precision,  that  the 
defendant  committed  the  acts  under  the  cir- 
cumstances and  with  the  intent  mentioned 
In  the  statute.  If  any  essential  element  of 
the  crime  is  omitted,  the  indictment  Is  not 
vaUd.  State  r.  StUes,  S  La.  Ann.  324 ;  State 
V.  Read,  6  La.  Ann.  227;  State  v.  Delerno, 
11  La.  Ann.  648;  State  ▼.  Johnson,  42  La. 
Ann.  559,  7  South.  588;  State  T.  Ackerman, 
51  La.  Ann.  1213,  26  South.  80;  State  v. 
Breaux,  122  La.  520,  47  South.  876. 

[3, 4]  One  of  the  reasons  assigned  by  the 
district  Judge  for  holding  that  the  second 
count  in  this  indictment  was  invalid  was  that 
the  alleged  transportation  of  the  woman 
from  Lafayette  to  Lake  Charles  by  the  de- 
fendant for  him  to  have  sexual  intercourse 
with  her  was  not  for  the  purpose  of  prostir 
tutlon.  The  law  which  the  district  attorney 
lelies  upon  to  support  this  count  in  the  in- 
dictment l8  section  7,  Act  No.  307  of  1910, 
which  provides  that: 

"Any  person  who  shall  knowingly  transport 
or  cause  to  be  transijorted,  or  aid,  or  assist  in 
obtaining  transportation  for,  by  any  means  of 
conveyance,  through  or  across  this  state,  any 
woman  or  girl  for  the  purpose  of  prostitution  or 
with  the  intent  and  purpose  to  induce,  entice  or 
compel  such  woman  or  girl  to  become  a  prosti- 
tute, shall  be  deemed  guilty  of  a  felony,"  etc. 

The  statute  does  not  define  "prostitution" 
or  "prostitute."  That  was  not  necessary. 
The  word  "prostitute"  has  a  well-deflned 
meaning.    It  is  defined  in  32  Cyc  730  as: 

"A  female  given  to  indiscriminate  lewdness 
for  gain ;  a  hireling;  a  mercenary ;  a  strumpet ; 
<me  who  is  let  to  sale." 

And  from  the  same  volume  we  quote: 

"In  its  most  general  sense,  prostitution  is  the 
setting  one's  self  to  sale  or  devoting  to  infamous 
purposes  what  Is  in  one's  power.  In  its  more 
restricted  and  legal  sense,  it  is  the  practice  of  a 
female  offering  her  body  to  an  indiscriminate  in- 
tercourse with  men,  as  distinguished  from  sex- 
ual intercourse  confiued  to  one  man ;  or,  as 
sometimes  stated,  common  lewdness  of  a  woman 
for  gain;  the  act  of  permitting  a  common  and 
indiscriminate  sexual  intercourse  for  hire." 

The  words  "prostitute"  and  "prostitution" 
are  similarly  defined  in  Am.  &  Eng.  Bncy.  of 
Law  (2d  Ed.)  vol.  23,  and  In  Words  and 
Phrases  and  by  the  standard  lexicographers. 
A  woman  who  has  illicit  sexual  Intercourse 
with  only  one  man — not  for  pay — is  not  a 
prostitute,  within  the  meaning  of  Act  No.  307 
of  1910.  One  who  transports  a  woman 
through  or  across  this  state  for  the  purpose 
of  having  illicit  sexual  intercourse  with  her 
is  not  thereby  guilty  of  transporting  her  for 
the  purpose  of  prostitution,  within  the  mean- 
ing of  the  statute  of  1910. 

The  title  of  this  statute  is: 

"An  act  in  relation  to  pandering,  to  define 
and  prohibit  the  same,  to  provide  for  the  punish- 
ment thereof,  and  for  the  competency  of  certain 
evidence  at  the  trial  thereof." 

Hence  the  statute  deals  only  with  pander- 
ing, which  is  defined  in  the  dictionaries  as 
pimping — catering   for   the   gratification    or 


lust  of  another  perscm.  A  pander  is  a  pro- 
curer or  pimp.  It  this  statute  could  be  oon- 
stmed  so  as  to  denounce  any  other  immoral 
act  than  pandering,  it  would,  to  that  extent, 
be  violative  of  article  31  of  the  Constitution, 
which  provides  that  a  statute  shall  embrace 
but  one  object,  and  that  shall  be  expressed 
in  its  Utie. 
The  Judgment  appealed  from  is  affirmed. 


(<»  Flo.  28g> 
CRYSTAL     RIVER     LUMBER    CO.     y. 
B3JIGHT  TURPENTINE  CO.  et  aL 

(Supreme  Court  of   Florida.     Match  4,   1915. 
On  Rehearing,  March  30.  1915.) 

(Sylldbut  5y  the  Court.; 

1.  MOBTOAOES    «=412— DSFECnVE    FORKCU)- 

SURE  Pboceedinqs— Rights  of  Pcbchaseb 

—Subsequent  Action. 

When,  for  any  reason,  foreclosure  proceed- 
ings are  Imperfect,  irregular,  or  void,  the  pur- 
chaser at  the  sale  becomes  subrosated  to  all  the 
rights  of  the  mortgagee  in  and  to  the  mortgage 
and  the  indebtedness  that  it  secured,  and  be- 
comes thereby  virtually  an  equitable  sssiKnee 
of  such  mortgage  and  of  the  debt  that  it  se- 
cured, with  afl  the  rights  of  the  original  mort- 
gagee, and  becomes  entitled  to  an  action  de  novo 
for  the  foreclosure  of  such  mortgage  against  all 
parties  holding  junior  incumbrances  or  the  legal 
title,  who  had  been  omitted  as  parties  to  such 
original  foreclosure  proceedings  under  which  he 
bought. 

[Ed.  Note. — ^For  other  cases,  see  Mortgages, 
Cent  Dig.  8i  1185,  1186;  Dec.  Dig.  <e=3412.] 

2.  MoBTOAOSs   9=^12— Dkfeouvk    Fobxclo- 
SUBE— Parties — Subsequent   I'bockbdikos. 

Though,  in  enforcing  a  mortage  lien  upon 
lands,  the  existence  of  contract  rights  in  the 
land  acquired  subsequent  to  the  mortgage  is 
known  to  the  mortgagee,  and  such  contract  hold- 
ers are  not  made  parties  to  the  foreclosare  pro- 
ceedings, a  subsequent  foreclosure  of  such  con- 
tract rights  may  be  had  upon  equitable  princi- 
ples. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |S  1185.  1188;    Dec  Dig.  <S=»412.1 

Cockrell.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Citrus  Coun^; 
W.  S.  Bullock,  Judge. 

Bill  by  the  Knight  Turpentine  Company, 
a  corporation,  and  another,  against  the  Crys- 
tal River  Lumber  Company,  a  corporation. 
From  an  order  overruling  a  demurrer  to  the 
bill,  and  an  order  denying  petition  for  rehear- 
ing on  the  demurrer,  defendant  appeals.  Af- 
firmed, and  rehearing  denied. 

Anderson  &  Anderson,  of  Ocala,  for  appel- 
lant H.  M.  Hampton  and  Hocker  &  Martin, 
all  of  Ocala,  for  appellees. 

WHITFIELD,  J.  This  appeal  la  from  an 
order  overruling  a  demurrer  to  a  bill  of  com- 
plaint, and  from  an  order  denying  a  petition 
for  a  rehearing  upon  the  demurrer.  The  bill 
of  complaint  in  efTect  alleges  that  R.  J.  Knight 
executed  mortgages  on  certain  lands  to  secure 
an  Indebtedness;  that  subsequent  to  the  ex- 
ecution of  the  mortgages,  the  mortgagor  exe- 


^=>WOT  Other  casM  see  game  topic  and  KEY-NUMBER  In  ail  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Ela.) 


ORTSTAIi  MVEB  LUMBER  00.  v.  KNIOHT  TUKPENTINE  CO. 


975 


cuted  to  tbe  Crystal  River  Lumber  Company 
a  contract  to  convey  tbe  timber  on  tbe  land, 
wltb  tbe  rlgbt  to  take  tbe  timber  from  tbe 
land  during:  a  long  term  ot  years;  tbat  tbe 
mortgage  liens  were  held  by  the  Consolidated 
Naval  Stores  Company  and  were  enforced  by 
foreclosure  proceedings,  In  wblcb  a  decree  for 
$18,270.46  was  rendered,  but  the  Crystal  Riv- 
er Lumber  Company,  who  was  tbe  bolder  of 
the  contract  for  the  conveyance  of  tbe  timber 
and  Incidental  rights  in  the  land,  was  not 
made  a  party  to  tbe  foreclosure  proceedings, 
for  the  reason  that  said  Crystal  River  Lum- 
ber Company  had  "ceased  sawmill  operations, 
and,  having  dismantled  its  mill  and  moved 
away,"  "it  was  the  belief  of  all  parties  con- 
nected wltb  the  transaction  that  said  com- 
pany would  not  thereafter  make  any  claim 
under  said  contract";  tbat  tbe  lands  were 
bought  at  foreclosure  sale  for  $15,000  by  tbe 
mortgagee,  who  "sold  and  conveyed  all  of 
the  said  property,  and  all  of  its  rights  under 
the  said  mortgage,  •  *  •  which  It  ac^ 
quired  by  and  through  said  sale"  to  tbe  ap- 
pellee Knight  Turipentine  Company ;  that  the 
mortgagee  purchaser  at  the  sale  "has  trans- 
ferred, assigned,  set  over,  and  sold  to  *  *  * 
Knight  Turpentine  Company  all  of  its  rights 
tbereln,  both  under  the  said  purchase  at  said 
master's  sale  and  under  the  said  mortgages"; 
tbat  tbe  Knight  Turpentine  Company  sold 
and  conveyed  to  the  appellee  the  Pine  Lum- 
ber Company  the  lands  in  controversy,  re- 
serving all  the  timber  upon  the  lands;  tbat 
a  deflciendy  decree  against  Knight,  the  mort- 
gagor, would  be  ot  no  value,  because  said 
Knight  was  and  Is  utterly  Insolvent;  tbat 
the  premises  purchased  at  the  foreclosure 
sale  was  not  of  tbe  value  bid  therefor  if  tbe 
contract  right  of  tbe  defendant  is  valid;  tbat 
the  Crystal  River  Lumber  Company  is  mak- 
ing some  claim  of  title  or  right  to  the  tim- 
ber on  tbe  land,  which  asserted  claim  is  in- 
ferior to  complainants'  rights  acquired  un- 
der the  mortgage  foreclosure.  Tbe  Knight 
Turpentine  Company  and  the  Pine  Lumber 
Company  brought  this  suit  against  tbe  Crys- 
tal River  Lumber  Company  to  subject  tbe 
contract  held  by  the  latter  company  for  tbe 
omveyance  of  tbe  timber 'rights  and  giving 
other  incidental  rights  in  tbe  lands  to  tbe 
payment  "of  tbe  sums  of  money  remaining 
dne  upon  the  mortgages."  A  demurrer  to  tbe 
bin  of  complaint  was  overruled,  and  defend- 
ant appealed. 

The  rights  of  the  appellant  Crystal  River 
Lumber  Company  in  the  lands  were  acquired 
subsequent  to  tbe  mortgage  liens;  and,  as 
tbe  appellant  was  not  a  party  to  the  proceed- 
ings to  enforce  tbe  liens,  its  rights  were  not 
affected  thereby.  Such  contract  holder  bad 
a  right  to  pay  off  the  mortgage  debts  and  re- 
deem tbe  land  itself.  See  Dundee  Naval 
Stores  Co.  v.  McDowell,  65  ITIa.  15,  61  South. 
108;  Bums  v.  Hlatt,  149  CaL  617,  87  Pac. 
196,  U7  Am.  St  Rep.  157. 


[1]  The  purchaser  of  property  at  a  fore- 
closure sale  for  the  full  amount  due  on  tbe 
decree  of  foreclosure,  when,  for  any  reason, 
tbe  foreclosure  proceedings  are  imperfect,  ir- 
regular, or  void,  becomes  subrogated  to  all 
tbe  rights  of  tbe  mortgagee  in  and  to  sucb 
mortgage  and  tbe  indebtedness  tbat  it  se- 
cured, and  becomes  thereby  virtually  an  equi- 
table assignee  of  sucb  mortgage  and  of  tbe 
debt  tbat  it  secured,  wltb  all  the  rights  ot  the 
original  mortgagee,  and  becomes  entitled  to 
an  action  de  novo  for  the  foreclosure  of  sucb 
mortgage  against  all  parties  holding  junior 
incumbrances  or  tbe  legal  title,  who  had  been 
omitted  as  parties  to  sucb  original  foreclo- 
sure proceedings  under  which  he  bought  Key 
West  Wharf  ft  Coal  Co.  v.  Porter,  63  Fla.  448, 
58  South.  599,  Ann.  Cas.  1914A,  173;  Jordan 
V.  Sayre,  29  Fla.  100,  10  South.  823. 

[2]  In  this  case  the  purchaser  at  tbe  fore- 
closure sale  was  the  mortgagee,  and  it  did 
not  bid  tbe  full  amount  decreed  to  be  due  on 
the  mortgages,  but  this  does  not  alter  its 
rights  as  a  mortgagee  purchaser  at  the  sale 
with  reference  to  Junior  incumbrances,  par- 
ticularly when,  as  alleged,  the  land  is  not 
worth  the  purchase  price  if  tbe  contract  right 
in  the  land  is  valid.  The  rights  of  tbe  appel- 
lant under  its  contract  do  not  amount  to  the 
legal  title,  but  sucb  rights  do  constitute  a 
right  in  the  land  in  the  nature  of  a  Junior 
incumbrance  covering  rights  in  the  growing 
timber  and  in  tbe  use  of  tbe  land  for  a  pe- 
riod of  years  in  cutting  and  moving  tbe  tim- 
ber, and  the  mortgagee  or  its  legal  or  equita- 
ble assignee  is  entitled  to  maintain  a  suit  de 
novo  for  the  enforcement  of  the  mortgage 
lien  against  tbe  contract  rights  of  the  appel- 
lant in  the  lands;  the  holder  of  tbe  Junior 
incumbrance  having  its  reciprocal  rights  when 
the  suit  to  repurchase  is  instituted.  See  Geor- 
gia Pacific  R.  R.  Co.  V.  Walker,  61  Miss.  481; 
Sbaw  V.  Helsey,  48  Iowa,  468 ;  Morey  v.  City 
of  Dnluth,  69  Minn.  5,  71  N.  W.  694 ;  Cooke 
V.  Cooper,  Adm'r,  18  Or.  142,  22  Paa  945,  7 
L.  R.  A.  273,  17  Am.  St  Rep.  709;  Johns  T. 
Wilson,  180  U.  8.  440,  21  Sup.  Ct  44.5,  45  L. 
Wi.  613;  Foster  v.  Johnson,  44  Minn.  290,  46 
N.  W.  350;  Brown  v.  San  Francisco,  16  CaL 
452,  text  461;  Shirk  v.  Andrews,  92  Ind. 
509.  The  fact  that  tbe  mortgagee  purchaser 
and  the  appellees,  its  successors  in  title, 
knew  of  tbe  appellant's  contract  rights  in 
tbe  land,  and  tbat  the  appellant  was  not  made 
a  party  to  the  first  foreclosure  proceedings, 
does  not  affect  tbe  appellees,  having  all  the 
rights  of  the  mortgagee,  to  enforce  the  mort- 
gage liens,  any  more  than  tbe  failure  to  make 
the  appellant  a  party  to  the  first  proceedings 
affects  the  right  of  the  appellant  to  redeem 
its  contract  rights  in  tbe  land  from  the  mort- 
gage lien  and  to  maintain  the  contract  right 
by  paying  tbe  balance  due  on  the  debt  when 
the  mortgagee  or  Its  legal  or  equitable  assigns 
undertake  to  enforce  the  mortgage  lien 
against  tbe  appellant's  contract  rights  in  the 
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land.  The  appellant  may  be  able  to  show  a 
right  to  redeem  or  take  a  conveyance  of  the 
land  upon  payment'  of  the  entire  debt  for 
which  the  mortgages  were  given. 

As  there  is  equity  alleged  in  the  bill  of  com- 
plaint upon  which  appropriate  orders  and  de- 
crees may  be  made  In  adjudging  the  rights 
and  equities  of  the  parties  in  the  premises, 
the  demurrer  was  properly  overruled.  Addi- 
tional costs  that  may  accrue  because  of  the 
failure  to  make  the  appellant  a  i>arty  to  the 
first  foreclosure  proceedings  may  be  equitably 
adjusted.  See  2  Jones  on  Mortg.  S|  1679, 
1680 :  State  Bank  of  Wisconsin  t.  Abbott,  20 
W1&  609. 

The  orders  appealed  from  are  affirmed. 

TATLOR,  O.  J.,  and  SHACKLBFORD  and 
BliUS,  JJ.,  concur. 

COCKRELIs  J.,  dissents. 

On  Rehearing. 

PER  CURIAM.  A  petition  for  rehearing 
BUggests  that  the  court  omitted  to  consider 
the  circumstance  that  the  complainants,  ap- 
pellees here,  are  not  the  purchasers  at  the 
foredosure  sale,  but  claim  through  a  con- 
veyance from  the  mortgagee  purchaser.  The 
opinion  expressly  refers  to  the  appellees  as 
being  the  successors  in  title  to  the  mortgagee 
purchaser  and  to  the  rights  of  the  legal  or 
equitable  assigns  of  such  mortgagee. 

As  shown  by  the  opinion,  the  biU  alleges 
that  the  mortgagee  purchaser  sold  and  con- 
veyed the  property  to  one  of  the  appellees, 
and  also  transferred  to  such  appellee  all  of 
its  rights  both  under  the  purchase  and  un- 
der the  mortgage.  If  the  appellant's  contract 
rights  in  the  property  were  in  fact  subject 
to  the  mortgage,  such  rights  cannot  be  made 
superior  to  the  rights  growing  out  of  the 
mortgage  by  mere  ^ilure  to  make  the  api)el- 
lant  a  party  to  the  foreclosure  proceeding, 
where  It  Is  alleged  that  appellant  had  ceased 
operations  under  its  contract  rights,  and  it 
was  the  belief  of  all  parties  that  appellants 
*Vould  not  thereafter  make  any  claim  under 
said  contract";  no  estoppel  of  appellees  ap- 
pearing. 

Even  If  appellant  was  not  a  necessary  par- 
ty to  the  foreclosure  proceedings,  the  right 
of  appellees  to  reforeclose  is  not  thereby  af- 
fected. Nor  does  this  right  of  appellees  pro- 
long the  life  of  the  mortgage.  If  a  fore- 
closure proceeding  is  not  complete,  it  can  be 
made  complete  by  appropriate  proceedings, 
in  the  absence  of  controlling  equities  forbid- 
ding it 

Rehearing  denied. 

TATLOR,  O.  J.,  and  SHACKLBFORD, 
WHITFIELD,  and  ELLIS,  JJ.,  concur. 

COCKBBILL,  J.,  dissents. 


(ISl  Ala.  352) 

HEAD  T.  J.  M.  ROBINSON,  NORTON  ft  CO. 

(No.  540.) 
(Supreme  Court  of  Alabama.     Feb.  11.  1915.) 

1.  COBPOBATIONB  <&=>514— ACTIONS  BT  —  Ds- 
8CBIFTI0N  OF  COBPOBATIOM  IN  CoiCFLAINT— 
SUFFICIENCT. 

A  plaintiff  corporation  need  only  describe 
itself  in  the  complaint  as  a  body  corporate,  with- 
out alleging  facta  constituting  it  a  body  corpo- 
rate. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  i!  2052-2081;   Dec  Dig.  «=>514.] 

2.  DlSCOVEBT  «=s40— DBSCBIPTION  or  COBPO- 
BATION. 

Where  defendant,  in  an  action  by  a  corpo- 
ration, merel:r  alleging  in  the  complaint  that  it 
is  a  corporation,  desires  information  as  to  the 
facts  constituting  plaintiff  a  corporation  or  as 
;  to  whether  it  is  a  domestic  or  a  foreign  corpora- 
I  tion,  he  may  propound  interrogatories  tmder  the 
statute,  and  thereby  elicit  all  proper  informa- 
tion. 

[B3d.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  S§  52,  53:  Dec.  Dig.  <8=»40.] 

Appeal  from  City  Court  of  Andalusia;  Ed 
T.  Albritton,  Judge. 

Action  by  J.  M.  Robinson,  Norton  A  Co. 
against  J.  BI.  Head.  From  a  Judgment  over- 
ruling a  demurrer  to  the  complaint  defend- 
ant appeals.    Affirmed. 

Jones  &  Powell,  of  Andalusia,  for  appe- 
lant   A.  Whaley,  of  Andalusia,  for  appellee. 

THOMAS,  J.  The  appellee,  J.  M.  Robin- 
son, Norton  ft  Co.,  a  corporation,  filed  its 
suit  on  the  common  counts  against  appellant 
J.  M.  Head.  Hie  complaint  describes  the 
plaintiff  therein  as  "J.  M.  Robinson,  Norton 
ft  Co.,  a  corporation."  Appellant  demurred 
to  the  complaint  because  it  failed  to  aver 
whether  the  plaintiff  was  "a  foreign  corpora- 
tion or  a  domestic  corporation."  The  court 
overruled  defendant's  demurrers,  from  which 
Judgment  appellant  appealed  under  the  pro- 
visions of  an  act  creating  the  Andalusia  dty 
court  of  law  and  equity,  permitting  appeals 
from  Judgments  on  pleadings  in  dvil  causes. 

In  Western  Railway  of  Alabama  v.  Sis- 
trunk,  85  Ala.  352,  5  South.  79,  the  original 
summons  and  complaint  described  the  defend- 
ant as  "the  Western  Railway  of  Alabama." 
The  attorney  for  the  defendant  as  amicus 
curise  moved  to  strike  the  case  from  the 
docket  on  the  ground  that  the  defendant  did 
not  appear  to  be  a  legal  person  capable  of  be- 
ing sued;  but  the  court  overruled  the  mo- 
tion and  allowed  the  plaintiff  to  amend  the 
summons  and  complaint  by  adding  the  words 
"a  body  corporate"  after  the  name  of  the 
defendant  which  was  sanctioned  by  this 
court 

In  Southern  Ute  Insurance  Co.  v.  Roberta, 
60  Ala.  431,  the  complaint  was,  "The  plain- 
tiff, the  Southern  Life  Insurance  Company, 
of  Memphis,  Tenn.,  claims  of  the  defendant" 
etc.  A  demurrer  was  filed  because  the  names 
of  the  individual  partners  composing  the 
company.  If  it  be  a  partnership,  were  not  set 
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forth,  and  because,  If  tt  be  a  corporation,  It 
was  not  alleged  and  shown  how  it  became  so. 
The  demurrer  was  sustained,  and  the  court 
allowed  the  complaint  to  be  amended  by  the 
addition  of  the  words  "a  body  corporate, 
made  public  by  virtue  of  the  laws  and  stat- 
utes of  the  state  of  Tennessee,"  etc.  Thje 
court  then  allowed  the  cause  to  be  stricken 
from  the  docket  on  the  idea  that  there  was 
no  party  plaintiff  In  the  cause  when  the  siUt 
leaa  brought.    'Hiis  court  said: 

"We  cannot  concur  in  this  view.  The  corpo- 
ration does  not  even  quoad  hoc.  become  nonex- 
istent, by  a  failure  to  descrit>e  the  manner  and 
place  of  its  origin.  It  continues  to  be  a  body 
politic.  In  this  Instance,  it  comes  into  court  by 
attorney,  and  with  its  right  name — that  con- 
ferred upon  it,  and  by  which  it  is  known — and 
we  see  no  reason  for  denying  to  it  leave  to  set 
itself  right,  as  any  other  suitor  may  do,  upon 
the  record." 

A  suit  was  commenced  In  Rosenberg  t. 
Claflin  Co.,  95  Ala.  249,  10  South.  521,  in  the 
name  of  "H.  B.  Claflin  Company,"  and  the 
plaintiff  was  permitted  to  file  an  amended  af- 
fidavit "in  which  its  corporate  character  was 
duly  stated"  as  a  body  corporate.  This  court 
held,  on  the  authority  of  Southern  Life  In- 
surance Ca  V.  Roberts,  supra,  and  Alabama 
Conference  v.  Price,  42  Ala.  47,  that  "such 
an  amendment  Is  a  mere  correction  of  the 
description  of  a  plalntifF,  already  named," 
and  is  not  a  departure.  So  In  Lewis  Lumber 
Co.  V.  Camody,  137  Ala.  678,  35  South.  126, 
where  the  complaint  describes  the  defendant 
as  "the  Lewis  Lumber  Company,  a  firm  com- 
posed of  B.  A.  Lewis  et  al.  and  B.  A.  Lewis, 
Individually,"  an  amendment  was  allowed 
striking  out  the  words  commencing  with  "a 
firm,"  etc.,  and  inserting  in  lieu  thereof  "a 
corporation  organized  under  the  laws  of  the 
state  of  Maine."  The  court  declared  that 
the  amendment  substituted  no  new  party  de- 
fendant, and  that  the  party  sued  was  "the 
Lewis  Lumber  Company."  In  Hobdy  v.  Man- 
istee Mill  Co.,  156  Ala.  308,  47  South.  69, 
where  the  suit  was  against  the  Manistee 
Mill  Company,  a  body  corporate,  which  was 
amended  by  striking  out  the  words  "a  body 
corporate,"   etc.,   the  court   said: 

"This  left  undefined  the  entity  of  the  compa- 
ny, whether  a  corporation,  a  partnership,  or  an 
individnal  doing  business  under  that  name." 

On  a  second  appeal  In  Manistee  Mill  Com- 
pany V.  Hobdy,  165  Ala.  411,  416,  51  South. 
871,  873  (138  Am.  St.  Rep.  73),  the  court  held: 

That  the  entity  sued  *  *  *  is  the  Manis- 
tee Mill  Company,  and  whether  it  be  a  corpora- 
tion, a  copartnership,  or  a  name  assumed  by  an 
Individual  is  a  matter  merely  of  description,  as 
to  which  an  amendment  may  be  made  without 
changing  the  parties  to  the  suit" 

[1, 2]  The  foregoing  authorities  by  analogy 
sustain  our  conclusions  that  a  plaintiff  cor- 
poration Is  not  required  to  do  more  than 
describe  Itself  as  a  body  corirarate,  and  that 
It  Is  not  necessary  that  the  fftcts  constituting 
the  plaintiff  such  body  corporate  should  be 
pleaded  or  be  disclosed  by  the  record.  If  a 
defendant  desires  Information  as  to  the  facts 


constituting  the  plaintiff  a  body  corporate, 
or  as  to  whether  It  Is  a  domestic  or  a  foreign 
body,  he  may  propound  interrogatories  under 
the  statute  and  elicit  all  pertinent  and  proper 
information. 

So  far  as  appears  from  this  complaint,  de- 
fendant has  the  same  matter  of  defense, 
whether  plaintiff  be  a  domestic  or  a  foreign 
corporation. 

Finding  no  error  In  the  record,  the  judg- 
ment of  the  trial  court  must  be  affirmed. 

Afilrmed. 

ANDERSON,  a  J.,  and  MAYFIBLD  and 
SOMERVILLE,  JJ.,  concur. 

(191  Ala.  45> 
TATUM  v.  TATUM.     (No.   125.) 
(Supreme  Court  of  Alabama.     Jan.  21,  1915.) 

1.  Husband  and  Wife  €=7232— Con vktanob 
or  Lani>—Vauditt— Evidence  in  Eject- 
ment. 

In  ejectment  to  recover  land  conveyed  by 
plaintiCF  to  defendant  when  she  was  his  wife, 
evidence  na  to  whether  the  lands  were  plaintiff's 
homestead  at  the  time  of  sucli  conveyance  was 
properly  excluded  aa  immaterial;  such  convey- 
ance operating  to  vest  a  legal  title  in  defendant 
regardless  of  whether  the  lands  constituted  the 
husband's  homestead. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  SI  844-848,  881;  Dec.  Dig. 
<S=>232.] 

2.  Homestead  ®=>113— Conveyance  to  Warn 
— Recovebt  by  Husband— Ejectment. 

Where  a  husband  conveys  the  legal  title  to 
the  homestead  to  bis  wife,  by  a  deed  in  which 
the  wife  does  not  join,  he  cannot  thereafter  re- 
cover the  premises  from  her  in  ^ejectment,  though 
they  are  still  impressed  with  his  homestead 
right 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  {  182 ;   Dec.  Dig.  <8=:>113.] 

Appeal  from  Circuit  Court,  Autauga  Coxin- 
ty;   W.  W.  Pearson,  Judge. 

Ejectment  by  P.  J.  Tatum  against  M.  F. 
Tatum.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

W.  A.  Gunter,  of  Mon^omery,  and  O.  B. 
O.  Tlmmerman,  of  PrattvUIe^  for  appellant 
Eugene  Ballard,  of  Prattville,  for  appellee. 

iiAYFlKLD,  3.  Appellant  sued  appelleo 
In  ejectment  to  recover  120  acres  of  land. 

The  facts  necessary  to  a  dl8cu8sl<m  of  the 
questions  are  few,  and  are  as  follows: 

"The  plaintiff  introduced  evidence  showing 
that  the  title  to  the  property  in  question  had 
passed  out  of  the  United  States  very  many 
years  ago— more  than  20  years  ago — and  that 
the  land  in  1880,  or  prior  thereto,  belonged  to 
one  Scott  who  died  Intestate,  leaving  five  chil- 
dren as  heirs;  that  the  defendant  was  one  of 
these  children,  and  inherited  a  one-fifth  interest ; 
that  the  plaintiS  bought  the  interest  of  the 
other  heirs,  and  married  the  defendant  and 
lived  on  the  place  as  his  homestead  for  many 
years,  that  is,  more  than  20  years  prior  to  1900, 
and  his  family,  consisting  of  the  defendant,  as 
his  wife,  and  their  children,  lived  on  the  place 
with  him.  It  appeared  in  evidence  that  the 
plaintiff  was  sent  to  the  penitentiary  for  homi- 
cide about  1903 '  or  1904,  and  remained  there 
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6  yean,  and  then  returned  and  went  back  to 
big  homestead,  where  his  family  continued  to 
live;  that  a  short  time  after  tlie  plaintiff's 
return  the  defendant  abandoned  the  plaintiff 
and  refused  to  allow  him  to  remain  on  the  place, 
and  that  the  plaintiff  some  2  years  axo  sued  and 
obtained  a  divorce  from  the  defendant  a  vin- 
culo matrimonii;  that  prior  to  the  date  when 
plaintiff  was  sent  to  the  penitentiary  he  sold 
and  conveyed  the  said  property  to  his  wife,  but 
the  said  wife  did  not  in  any  manner  join  in 
said  deed. 

"The  plaintiff  offered  to  prove  by  competent 
witnesses  that  the  value  of  the  land  in  ques- 
tion at  the  time  of  said  conveyance  to  his  wife, 
tt)e  defendant,  was  less  than  $2,000,  but  the 
court,  on  objection  of  the  defendant,  refused  to 
allow  such  proof  to  be  made,  and  the  plaintiff 
excepted. 

"The  court  held  that  the  plaintiff  must  recov- 
er in  the  case  upon  the  streni^  of  his  legal 
title,  and  that,  as  the  plaintiff  conveyed  the 
land  to  his  wife,  although  she  did  not  in  any 
manner  join  in  the  deed,  it  passed  the '  legal 
title,  and  the  question  of  homestead  could  not 
be  raised,  and  the  plaintiff  could  not  recover 
after  having  made  such  a  deed  to  his  wife,  and 
refused  to  allow  the  plaintiff  to  prove  the  value 
of  the  land  at  the  time  of  the  execution  of  the 
deed  to  his  wife  and  that  it  was  his  homestead. 
The  plaintiff  excepted  to  this  ruling  of  the  court 

"The  divorce  was  obtained  from  the  defend- 
ant by  the  plaintiff  2  or  3  years  before  this 
trial.  The  deed  made  to  the  wife  on  the  18th 
day  of  Marc^,  1893,  was  introduced  in  evi- 
dence, and  it  appeared  that  the  wife  did  not  in 
any  manner  join  therein,  and  the  plaintiff 
proved  that  at  the  time  of  the  making  of  said 
deed  he  was  living  on  said  land  with  his  wife 
and  family,  and  the  plaintiff  proved  on  cross- 
examination,  by  defendant,  that  he  bad  pur- 
chased the  interest  of  the  heirs  in  the  said  land, 
except  his  wife,  and  had  lived  on  the  land  for 
more  than  20  years  prior  to  his  divorce. 

"On  account  of  these  adverse  rulings  of  the 
court,  the  plaintiff  took  a  nonsuit  with  a  bill 
of  exceptions." 

We  fully  agree  with  the  circuit  judge  In 
his  mlings,  and  must  affirm  the  judgment  of 
the  lower  court  We  cannot  agree  with  coun- 
sel for  appellant  that  the  trial  court  disre- 
garded the  former  decisions  of  this  court  In 
tlie  cases  of  Turner  v.  Bernbelmer,  95  Ala. 
241,  10  South.  750,  36  Am.  St  Rep.  207,  and 
Wallace  v.  Felbelman,  179  Ala.  589,  60  South. 
290.  We  are  of  the  opinion  that  these  two 
cases  fully  support  the  rulings  of  the  trial 
court  to  which  exceptions  were  reserved,  and 
trhich  induced  the  nonsuit 

[1]  The  conveyance  by  the  husband  to  the 
wife  of  the  lands  In  question  passed  the 
legal  title  if  the  lands  were  the  homestead  of 
the  husband ;  and  also  passed  the  legal  title 
if  they  were  not  the  homestead.  Evidence, 
therefore,  as  to  whether  the  lands  were  or 
were  not  the  homestead  of  the  husband  when 
he  conveyed  to  his  wife  was  wholly  imma- 
terial In  this  action,  In  which  the  legal  title 
must  prevail. 

[2]  The  theory  of  the  appellant  is  that, 
although  the  legal  title  passed  to  the  wife, 
the  lands  were  still  impressed  with  the  home- 
stead rights  of  the  husband;  that  is,  that 
this  right  had  never  been  alienated  In  the 
only  mode  by  which  the  law  authorizes  an 
alienation.     This  may  be  true,  but  It  does 


not  follow  that  the  husband  can  recover  the 
lands  in  ejectment  from  the  wife,  who  not 
only  had  (and  now  has)  a  homestead  right, 
as  well  as  the  husband,  but  has  also  the  le- 
gal ttUe. 

The  Constitution  and  statutes  as  to  the 
aUenation  of  the  homestead  were  Intended 
for  the  protection  of  the  wife  and  children, 
rather  than  of  the  husband.  While  the  land, 
after  the  ccHiveyanoe  by  the  husband  to  the 
wife,  is  still  impressed  with  the  homestead 
character,  as  to  which  the  husband  may  have 
rights,  the  legal  title  having  passed  by  the 
conveyance  to  the  wife,  the  husband  cannot 
thereafter  recover  the  premises  from  her  in 
an  action  of  ejectment  The  case  of  Bas- 
sett  V.  PoweU,  178  Ala.  340,  60  South.  88, 
reviews  the  authorities,  and  we  find  nothing 
in  any  of  the  cases  on  the  subject  upon  which 
to  predicate  error  In  the  trial  court's  mlings 
complained  of. 

The  judgment  of  the  trial  court  Is  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOMERVILLE 
and  GAItDNER,  JJ.,  concur. 


091  Ala.  101) 
B.  A,  FOY  CO.  V.  HADDOCK.    (No.  70a) 
(Supreme  Court  of  Alabama.     Fd).  11,  1916.) 
COKMEBCK  <3=340— Sajce   of  Goods— Fobkiov 

COBPOBATIONB— OOUPLIAMCB   WITH   STATUIK. 

In  a  suit  to  establish  a  Hen  on  a  barn,  a 
bUl  alleging  a  sale  of  lightning  rods  by  com- 
plainant to  defendant  on  a  written  order  made 
by  defendant  and  directed  to  complainant  at  its 
place  of  business  in  Ohio,  and  that  such  order 
was  to  be  filled  by  a  shipment  of  the  lightning 
rods  from  such  place  of  business,  and  delivered 
to  defendant  under  such  written  order  at  his 
home  in  Alabama,  showed  an  interstate  trans- 
action, and  was  not  demurrable  for  failure  to 
aver  a  compliance  with  the  laws  of  the  state  to 

aualify  complainant,  a  foreign  corporation,  to 
o  business  in  the  state,  though  it  further  al- 
leged that  the  lightning  rods  were  placed  on  de- 
fendant's bam  on  the  day  of  the  delivery,  and 
were  to  be  paid  for  when  so  placed,  and  that 
they  became  an  improvement  or  repair  upon 
the  barn ;  this  averment  l)eing  evidently  for  the 
purpose  of  establishing  a  lien,  and  not  to  charge 
that  the  lightning  rods  were  bo  t>e  erected  by 
the  complainant  under  the  terms  of  the  contract 
of  sale  so  as  to  l>ecome  an  inseparable  obliga- 
tion thereunder. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  Sg  29,  80;  Dec  Dig.  «=340.] 

Api>eal  from  Chancery  Court,  IJaaderdale 
County;    W.  H.  Simpson,  Chancellor. 

BUI  by  the  B<.  A.  Foy  Company  against 
John  H.  Haddock  to  declare  a  lien  on  a  bam 
and  an  acre  of  land.  Judgment  sustaining 
demurrer  to  the  bill,  and  complainant  ap- 
peals.  Reversed,  rendered,  and  remanded. 

The  case  made  by  the  bill  is  that  com- 
plainant is  a  corporation  organized  under 
the  laws  of  the  state  of  Ohio,  having  its 
principal  place  of  business  at  Cincinnati,  in 
said  state;  that  John  Haddock  is  a  resident 
citizen  of  Lauderdale  county,  and  on  Septem- 
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ber  4,  1911,  the  orator  sold  Haddodc  143  feet 
of  lightning  rod  to  be  used  on  the  bam  of  de- 
fendant located  on  the  land  hereinafter  de- 
scribed In  repairing,  altering,  or  beautifying 
same;  that  the  lightning  rod  was  delivered 
and  placed  on  the  bam  to  repair,  alter,  or 
beautify  the  same,  for  which  defendant 
agreed  to  pay  orator  the  sum  of  $50.05,  and 
on  November  1,  1911,  defendant  became  In- 
debted to  orator  In  that  amount  The  bill 
then  proceeds  to  describe  the  acre  of  land 
on  which  the  bam  was  located,  and  sets  out 
aa  an  exhibit  a  statement  claiming  a  lien  on 
the  land  and  barn  therein  described,  and  filed 
and  recorded  In  the  office  of  the  judge  of  pro- 
bate. The  allegation  of  the  bill  as  to  the  sale 
JUt  as  follows: 

"The  said  lightning  rods  were  sold  to  defend- 
ant by  orator  on  a  written  order  made  by  de- 
fendant and  directed  to  orator  at  its  place  of 
business  in  Cincinnati,  Ohio,  which  said  order 
was  solicited  by  an  agent  of  orator,  and  the 
order  was  to  be  filled  by  a  shipment  of  said 
Ughtning  rods  from  orator's  place  of  business 
in  Cincinnati,  and  delivered  to  defendant  under 
said  wrttten  order  at  his  home  in  Lauderdale 
cotuty,  Ala.,  according  to  tlie  terms  of  said 
written  order  therefor,    etc. 

The  demurrers  raise  the  proposition  that 
complainant  was  a  foreign  corporation  at  the 
time  it  made  the  contract,  and  had  not  quali- 
fied to  do  business  In  this  state,  as  required 
by  the  Constitution  and  statutes  thereof,  and 
that  the  contract  alleged  and  set  up  consti- 
tuted the  doing  of  business  in  this  case  con- 
trary to  law. 

George  P.  Jones,  of  Florence,  for  appellant. 
R.  T.  Simpson,  of  Florence,  for  appellee. 

ANDERSON,  J.  The  amended  bill  shows 
nothing  more  than  an  Interstate  transaction 
involving  the  sale  and  delivery  in  Alabama  of 
a  certain  number  of  feet  of  lightning  rods,  to 
be  delivered  at  the  residence  of  the  respond- 
ent, and  to  be  used  upon  his  bam,  and  there- 
fore brings  the  transaction  within  the  in- 
fluence of  the  case  of  Dozier  t.  State  of  Ala- 
bama, 218  C.  S.  124,  80  Sup.  Ct  649,  64  U 
Ed.  965,  28  L.  R.  A.  (N.  S.)  264.  In  discussing 
this  question  It  was  said  by  Somervllle,  J., 
speaking  for  the  court.  In  the  case  of  Amer- 
ican Amusement  Co.  t.  East  Ijake  Co.,  174 
Ala.  626,  66  South.  961: 

"It  ia  evident  that,  had  the  transaction  in 
question  involved  no  more  than  the  sale  and 
delivery  of  the  machinery  by  the  plaintiff  to 
the  defendant  in  Alabama,  it  would  have  been 
an  act  of  interstate  commerce,  to  which  the  laws 
of  Alabama  are  not,  and  could  not  be,  applica- 
ble. But  the  contract  was  not  for  the  sale  of 
machinery.  It  was  an  entire  contract  for  trana- 
porting  and  assembling  (that  is,  building  into 
a  structure)  certain  materials  on  the  defend- 
ant's premises." 

The  bill  does  aver  that  the  Ughtning  rod 
was  placed  upon  the  respondent's  barn  the 
day  of  the  delivery,  and  was  to  be  paid  for 
when  so  placed,  and  that  It  became  an  im- 
provement or  repair  upon  said  bam,  and 
which  wad  essential  to  the  fixing  of  a  lien 


upon  said  bam  and  lot,  and  this  averment 
was  evidently  for  the  purpose  of  diowlng 
a  lien  which  the  bUl  was  seebJng  to  enforce, 
and  not  to  charge  that  It  was  to  be  erected  by 
the  complainant  under  the  terms  of  the  con- 
tract of  sale  so  as  to  become  an  Inseparable 
obligation  thereunder,  and  thus  bring  the 
transaction  under  the  influence  of  the  case  of 
MuUer  y.  First  Nat'l  Banic  of  Dothan,  176 
Ala.  229,  67  South.  762.  Nor  does  the  aver- 
ment that  the  complainant  was  to  be  paid 
for  the  rods  when  placed  upon  the  bam  ex- 
pressly charge  or  necessarily  Imply  that  It 
was  a  part  of  the  complainant's  contractual 
duty  to  erect  the  rods  upon  the  barn  as  a  part 
of  the  contract  of  sale  and  purchase. 

Aa  the  bill  shows  an  Interstate  transac- 
tion, and  does  not  charge  the  doing  of  busi- 
ness In  Alabama  such  as  to  take  it  from 
the  protection  of  Interstate  matters  by  doing 
business  in  Alabama,  it  was  not  demurrable 
for  failing  to  aver  a  compliance  with  the 
laws  of  this  state  as  a  condition  precedent  to 
a  recovery  of  the  purchase  price  of  the  rods 
and  the  enforcement  of  a  lien  for  same. 

The  decree  of  the  chancery  court  sustaining 
the  demurrer  to  the  bill  Is  reversed,  and 
one  is  here  rendered  overruling  same,  and 
the  cause  Is  remanded. 

Reversed,  rendered,  and  remanded. 

MAXFIELID,  80MEBVILLB,  and  THOIC- 
AS,  JX,  concnr. 

^~""    .  (m  Ala.  13> 

HOWBRTON  V.  STATE.    (No.  650.) 
(Supreme  Court  of  Alabama.    Febv  11,  1915.) 

1.  HoiaoiDB  «s>si8  —  Vebdiot  —  Deobee  or 
Ckmb. 

A  Judgment  under  an  indictment  for  mur- 
der cannot  be  auRtained  unless  the  verdict  finds 
the  degree  of  the  crime. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  {|  671-675;  Dec.  Dig.  «=s>313.] 

2.  Cmminal  Law  <&=816  —  Instbuctionb  — 
ignobino  evidenck. 

Requested  inatructioni  which  ignore  the 
tendency  of  evidence  are  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1922,  1986;  Dec.  Dig.  «=> 
816w] 

8.    HOMICIDK    «=S>31S— iHDICniBNTV-VKBDICT— 

SUFFICIBNCY. 

Under  an  indictment  charging  that  accused 
killed  decedent  by  administering  poison,  a  ver- 
dict finding  him  guilty  and  sentencing  him  to 
the  penitentiary  for  life,  is  fatally  defective  for 
not  ascertaining  the  degree  of  murder. 

[Ed.  Note.— For  other  cases,  see  Homidde^ 
Cent  Dig.  ii  671-675;  Dec.  Dig.  «=>813.] 

Appeal  from  Circuit  Court,  Henry  County; 
M.  Sollle,  Judge. 

Sam  Howerton  was  convicted  of  murder, 
and  he  appeals.    Reversed  and  remanded. 

The  facts  in  reference  to  the  -judgment  and 
verdict  sufficiently  appear  from  the  opinion. 

The  following  charges  were  refused  to  de- 
fendant: 

"(1)  Unless  yon  are  reasonably  convinced  be- 
yond a   reasonable   doubt  that  defendant  con- 
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spired  with  Sylvia  Cummings  to  poison  Alice 
Howerton,  than  you  cannot  find  defendant 
guilty. 

"(2)  Unless  you  believe  beyond  a  reasonable 
doubt  that  Sylvia  Cummings  and  defendant  Sam 
Howerton  conspired  together  to  talce  the  life 
of  Alice  Howerton,  and  that  Alice  Howertou's 
life  was  taken  by  Sylvia  Cummings  in  carrying 
out  said  conspiracy,  then  you  must  acquit  de- 
fendant" 

W.  L.  Lee,  of  Columbia,  D.  G.  Halstead, 
of  Headland,  and  £3.  C.  Qlover,  of  Abbeville, 
for  appellant  R.  C.  Bricliell,  Atty.  Gen.,  and 
W.  h.  Martin,  Asst  Atty.  Gen.,  for  the  State. 

THOMAS,  3.  The  real  question  presented 
by  this  appeal  Is  the  sufficiency  of  the  verdict 
to  support  a  sentence  of  conviction  of  murder 
In  the  first  degree.    The  indictment  charged: 

"That  before  the  finding  of  this  indictment 
Sylvia  Cummings  and  Sam  Howerton  unlaw- 
fully and  with  malice  aforethought  killed  Alice 
Howerton  by  administering  to  her  poison,  to 
wit  strychnme,  against  the  peace  and  dignity 
of  the  state  of  Alabama." 

Defendant,  Sam  Howerton,  demanded  and 
was  granted  a  severance.  On  arraignment  he 
pleaded  not  guilty.  On  the  trial  the  Jury 
rendered  a  verdict  of  guilt  as  follows: 

"We,  the  jury,  find  the  defendant  guilty  and 
sentence  him  to  the  penitentiary  for  a  term  of 
his  natural  life." 

The  statutes  of  the  state  require  tills  court 
to  "consider  all  questions  apparent  on  the 
record  or  reserved  by  bill  of  exceptions,"  and 
to  "render  such  judgment  as  the  law  de- 
mands." Code  1007,  S  6264.  For  50  years 
it  has  been  the  law  that  when  the  Jury  find 
the  defendant  guilty  under  an  indictment 
for  murder,  "they  must  ascertain,  by  their 
verdict,  whether  it  is  murder  in  the  first  or 
second  degree,"  and-  if  the  defendant  con- 
fesses his  guilt  on  arraignment  the  court 
must  proceed  "to  determine  the  degree  of  the 
crime,  by  the  verdict  of  a  Jury."  Code  1907, 
I  7087;  Clay's  Digest,  412,  413,  H  1,  2. 

[1]  Thia  court  has  uniformly  held  that  no 
Judgment  of  conviction,  under  an  indictment 
for  murder,  can  be  sustained,  unless  the  ver- 
dict of  the  Jury  expressly  finds  the  degree  of 
tile  crime  of  which  the  defendant  is  convict- 
ed. Cobia  T.  State,  16  Ala.  781 ;  Levlson  v. 
State,  64  Ala.  520,  624 ;  Brown  y,  State,  109 
Ala.  70,  20  South.  103 ;  Parham  v.  State,  147 
Ala.  67,  68,  41  South.  1;  GafTord  T.  State, 
126  Ala.  1,  9,  28  South.  406;  Roberson  v. 
State,  176  Ala.  16,  18,  67  South.  829.  That 
the  murder  was  committed  by  means  of 
poison  can  make  no  difllerence.  Johnson  v 
State,  17  Ala.  618-«27. 

No  error  was  committed  by  the  court  in 
ruling  on  the  many  objections  and  exceptions 
to  evidence.  It  will  subserve  no  good  pur- 
pose to  deal  Mverally  with  them. 

[2]  The  two  charges  refused  Ignored  the 
tendency  of  the  evidence  to  show  that  the 
defendant  himself  may  have  administered 
the  fatal  potion.  On  cross-examination  Syl- 
via Cummings  stated  that: 


"Sam  told  me  that  he  and  Tom  Byrd  bed 
done  the  work,  and  that  he  had  got  the  best 
night's  sleep  the  night  before  that  he  iiad  in  a 
long  time,  and  for  me  to  go  to  the  woods." 

[3]^The  fbct  that  the  indictment  charged 
that  defendant  killed  Alice  Howerton  by  ad- 
ministering strychnine  did  not  relieve  the 
jury  of  the  requirement  of  the  statute  that 
on  conviction  they  must  ascertain  by  their 
verdict  the  degree  of  murder.  For  this  de- 
fective verdict  the  judgment  of  conviction 
must  be  reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded.  All  the  Jastices 
concur. 

091  Ala.  tS) 
WYLIB  V.  FLOWKRa    (No.  846.) 
(Supreme  Ciourt  of  Alabama.    Jan.  21,  1015.) 

1.  HOMESTSAn     «=>57— TiTLX     imoKB     HOMX- 
STEAD  LrAWB— BUBDEN  OF  PROOF. 

Where  plaintiff  in  ejectment  claimed  title 
through  a  widow  alleged  to  have  acquired  title 
under  the  homestead  laws  on  the  death  of  her 
husband,  the  burden  was  on  plaintiff  to  show 
that  the  land  in  controversy  was  the  husband's 
homestead  at  his  death,  and  that  it  did  not  ex- 
ceed 160  acres  in  extent  or  $2,000  in  value,  and 
that  it  was  all  the  land  owned  by  the  husband 
at  his  death,  or  was  duly  set  apart  to  the  widow 
in  lieu  of  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  fi  83-85;    Dec.  Dig.  «=»57.] 

2.  HOUESTEAD    €=>57^— l^TTLB   UNDEB    HOlfX- 

STEAD  Laws  — Failubb  of  Pboof— Dibeo- 

TION  OF  Verdict. 

Where  plaintiS  in  ejectment  claimed  title 
through  a  widow  alleged  to  have  acquired  title 
under  the  homestead  laws  on  the  death  of  her 
husband,  and  there  was  no  evidence  that  the 
land  in  controversy  was  all  the  land  owned  by 
the  husband  at  his  death,  or  that  it  was  duly 
set  apart  to  the  widow  in  lien  of  homestead, 
the  court  properly  directed  a  verdict  for  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
C^nt  Dig.  {  401 ;   Dec.  Dig.  <8=>57V6.} 

3.  Ejectment  «=395— Title  in  Dkfewdah^- 
Fboof. 

Where  plaintiff  in  ejectment  claimed  title 
through  a  widow,  alleged  to  have  acquired  title 
under  the  homestead  laws  on  the  death  of  her 
husband,  defendant's  evidence  that  the  husband 
liequeatiied  the  land  to  those  under  whon»  de- 
fendant claimed,  and  that  the  widow  never  dis- 
sented therefrom  or  disputed  the  title  of  the 
devisees,  but  treated  them  as  the  owners  of  the 
fee  pursuant  to  the  will,  showed  title  in  d^ 
fendant 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  IS  280-295 ;   Dec.  Dig.  «=>05.] 

Appeal  from  Law  and  Equity  Courts  Mo- 
bile County;   Saffold  Bemey,  Judge. 

Ejectment  by  Lollie  Belle  Wylie  against 
Mary  E.  Flowers.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

H.  H.  McClelland,  of  Monroeville,  for  ap- 
pellant Stevens,  McCorvey  &  Dean  and  F. 
J  Inge,  all  of  Mobile,  for  appellee. 

MAYFIELD,  J.  Appellant  brought  eject- 
ment The  trial  court  directed  a  verdict  for 
the  defendant,  which  resulted  in  a  Judgimdit 
accordingly,  and  from  this  Judgment  the  ap- 
peal is  prosecuted. 
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[1]  Appellant's  sole  claim  of  title  was  as 
heir  of  Martha  Jane  Alexander,  who  was  the 
widow  of  Fran<ds  Alexander,  the  former  un- 
disputed owner.  The  sole  claim  that  the 
widow  had  title  was  based  on  the  theory  that 
she  acquired  the  absolute  fee-simple  title  un- 
der the  homestead  laws  of  Alabama  on  the 
death  of  her  husband.  To  show  this,  It  was 
necessary  to  prove:  (1)  That  the  land  sued 
for  was  the  homestead  of  the  husband  at  his 
death;  (2)  that  it  did  not  exceed  in  area  160 
acres;  (3)  that  it  did  not  exceed  in  value  $2,- 
000;  and  (4)  that  it  was  all  the  land  owned 
by  the  husband  at  his  death,  or  that  It  was 
set  apart  to  the  widow  in  lieu  of  homestead, 
as  was  authorized  by  the  statutes.  The  bar- 
den  of  proof  as  to  these  facts  of  course  de- 
volved upon  plaintiff,  and  she  could  not  re- 
cover without  sustaining  the  burden. 

[2]  There  was  no  proof  whatever  of  the 
fourth  necessary  fact,  above  specified,  and 
without  such  proof,  the  plaintifF  could  not 
recover.  There  is  no  presumption  that  a 
man  does,  or  does  not,  own  land  at  his  death ; 
and  when  he  Is  shown  to  have  owned  a 
homestead  at  his  death,  there  Is  no  presump- 
tion that  the  homestead  was  all  the  land  he 
owned,  or  that  he  owned  other  land,  in  the 
absence  of  any  proof  by  record,  deed,  parol, 
or  otherwise.  The  trial  court  therefore  cor- 
rectly directed  a  verdict  for  the  defendant, 
because  of  the  entire  failure  of  proof  as  to 
that  material  fact 

[3]  Moreover,  the  proof  showed  that  the 
husband  disposed  of  the  land  by  will,  and 
that  the  widow  never  dissented  therefrom 
or  disputed  the  title  of  the  devisees,  but  al- 
ways treated  them  as  the  owners  of  the  fee. 
In  accordance  with  the  provisions  of  the  will. 
The  defendant,  therefore,  did  what  she  need 
not  have  done — showed  title  in  herself. 

Affirmed.- 

ANDERSON,  C.  J.,  and  SOMERVILLE 
and  GARDNER,  JJ.,  concur. 


(191  Ala.  «71) 

BILES  V.  SOHULTZ.    (No.  983.) 
(Supreme  Court  of  Alabama.     Feb.  4,  1916.) 

Mechanics'  Liens  $=>93— Rbpaibs  on  Build- 
ing— Compliance  with  Contbact. 

A  person  who  had  not  substantially  com- 
plied with  his  contract  to  make  repairs  on  a 
building  was  not  en^tled  to  a  lien  thereon. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  1 124 ;   Dec  tMg.  «=393.] 

Api)eal  from  Chancery  Court,  Jefferson 
County;   A.  H.  Benners,  Chancellor. 

Suit  by  Wm.  A.  Biles,  etc,  against  O,  A. 
Schultz.  From  a  decree  for  defendant,  com- 
plainant appeals.    Affirmed. 

Baugh  &  Emerson,  of  Birmingham,  for  ap- 
pellant. George  E.  Bush,  of  Birmingham, 
for  appellee. 

SAYRE,  J.  Upon  due  consideration  of  the 
testimony  in  this  cause,  we  are  clear  to  an 


agreement  with  the  chancellor  that  com* 
plainant  (appellant)  did  not  substantially 
comply  with  his  contract  for  repairs  on  de- 
fendant's building,  and  hence  that  he  is  not 
entitled  to  a  lien.  Let  the  decree  be: 
Affirmed. 

ANDERSON,  C  J.,  and  McCLELLAN  and 
GARDNER,  JJ.,  concur. 

(Itt  Ala.  «72) 
WILLIAMS  V.  STATE.    (Na  973.) 
(Supreme  Court  of  Alabama.     Jan.  14,  191S.) 
CJRiiirRAi,  Law  4=>1094  —  Apfeai.  —  Bux  or 
Exceptions. 

In  the  absence  of  a  biU  of  exceptions,  a 
conviction  will  be  affirmed,  where  no  error  ap- 
pears on  the  face  of  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  Si  2807,  8204;  De&  Dig.  <3=> 
1094.] 

Appeal  from  Criminal  Court,  Jefferson 
County;  William  E.  Fort,  Judge. 

Tom  Williams  was  convicted  of  crime,  and 
he  appeals.    Affirmed. 

R.  O.  Brickell,  Atty.  Gen.,  and  W.  L.  Mar> 
tin,  Asst  Atty.  Gen.,  for  the  State. 

McCLELLAN,  J.  This  appeal  rests  on  the 
record;  no  bill  of  exceptions  being  certified 
here.  No  error  appears  in  the  record..  The 
Judgment  is  therefore  affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  SAYRE  and 
GARDNER,  JJ.,  concur. 


091  Ala.  3) 
CARTER  V.  STATE,    (No.  11&) 
(Supreme  Court  of  Alabama.     Feb.  11,  191S.) 

1.  HomciDX  <S=>282— MuBDEB  in  Fibst  Dk- 
OREE— Evidence— Question  fob  Jubt. 

Where  the  state's  evidence  tended  to  show 
that  the  homicide  was  unjustifiable,  and  defend- 
ant's evidence  tended  to  establish  an  alibi,  the 
question  whether  defendant  was  guilty  of  mur- 
der in  the  first  degree  was  for  the  jury. 

[Ed.   Note.— For  othei<  cases,   see   Homicide, 
Cent.  Dig.  {  574;   Dec  Dig.  <&=9282.] 

2.  HoinciDS  ®=>203— EviDENCK— Dtino  Dko- 

LABATIONB. 

Where  preliminary  proof  was  made  that  a 
statement  by  decedent  was  made  under  a  con- 
sciousness of  impending  death,  such  statement 
was  properly  admitted  in  evidence  as  a  dying 
declaration. 

[Ed.   Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  S|  430-137;   Dec  DiJK.  <Ss>203.] 

3.  Homicide  ®=>219— Dtino  Declabations— 
imfbaohment. 

A  dying  declaration  may  be  impeached  the 
same  as  though  declarant  had  tMtifled  as  a  wit- 
ness. 

[Ed.   Note. — For   other   cases,   see  Homicide, 
Cent  Dig.  §  460;    Dec.  Dig.  «=>219.] 

4.  Witnesses  ®=>269— Ceoss-Bxamination— 
Cbedibiutt  or  Decijuiant— Dtino  Dbcla- 

BATIONS. 

The  exclusion  of  a  question  propounded 
on  cross-examination,  inquiring  whether  dece- 
dent whose  dying  declaration  was  in  question. 
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would  have  been  entitled  to  belief  as  a  witness, 
was  error,  though  the  witness  bad  not  testified 
on  his  examination  in  chief  in  reference  to  de- 
cedent's reputation  or  character. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {§  94&-064;   Dec.  Dig.  <8=>269.] 

6.  WlTNESSKS   «=»325— Cboss-Examination— 

CONTBOL  BY   COUBT— DiSCBKTION — IHPEACH- 
MENT  OF  DECLABANT. 

The  discretionary  power  vested  in  the  court 
to  regulate  the  cross-examination  of  a  witness 
does  not  justify  a  requirement  that  the  cross- 
examiner  shall  make  a  witness  his  own,  who 
has  testified  to  a  dying  declaration,  before  elic- 
iting from  him  testimony  tending  to  impeach 
the  declarant. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  {  1098;    Dec.  Dig.  <g==>325.] 

6.  Homicide  €=3339  —  Appeal  —  Gbottnd  fob 
Revebsal  —  Cboss-Exauikation  —  Cbed- 

IBIUTY  OP   DECLABANT. 

The  exclusion  of  a  question  propounded  to 
a  witness,  who  testified  to  a  dying  declaration, 
inquiring  whether  the  declarant  would  have 
been  entitled  to  belief  as  a  witness,  required  a 
reversal,  though  other  witnesses  testified  that 
declarant's  general  character  and  reputation  for 
truth  and  veracity  were  bad,  and  that  he  would 
not  have  been  entitled  to  belief  in  a  court  of 
justice. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  714;   Dec.  Dig.  «=a339.1 

7.  OBiian^Ai.  Law  i8=>S99  —  Cboss-Exauina- 
TioR— Exclusion  of  Question— Waiveb  of 
Bbbob. 

Error  in  excluding  a  question  propounded 
on  cross-examination  to  a  witness  for  the  pros- 
ecution, which  witness  had  testified  to  a  dying 
declaration,  inquiring  whether  declarant  would 
have  been  entitled  to  belief  as  a  witness,  was  not 
waived  b^  defendant's  failure  to  call  such  wit- 
ness as  his  own  witness  in  respect  to  declarant's 
nnworthiness  of  l>elief. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2122;  Dec.  Dig.  «s>899.] 

Appeal  from  Circuit  Court,  Conecuh  Coun- 
ty; A.  E.  Gamble,  Judge. 

Martin  Carter  was  conylcted  of  murder  In 
the  first  degree,  and  appeals.  Reversed  and 
remanded. 

James  A.  Stallworth,  of  Bvergreen,  for  ap- 
pellant W.  L.  Martin,  Atty.  Gen.,  and  T.  H. 
Seay,  Asst  Atty.  Gen.,  for  the  State. 

McGLELLAN,  J.  [1]  The  appellant  has 
been  adjudged  guilty  of  murder  in  the  first 
degree.  The  victim  was  one  Lett  The 
state's  theory  was  that  the  homicide  was  of 
an  entirely  unjustifiable  character.  The  de- 
fense was  a  denial  of  any  participation  of 
any  Idnd,  in  the  killing  of  Lett,  by  the  ac- 
cused; an  alibi  being  offered  to  sustain  his 
denlaL  Manifestly  the  question  of  guilt  vel 
non  was  for  the  Jury,  under  the  evidence. 

[2, 3]  The  substance  of  a  dying  declaration 
said  to  have  been  made  by  Lett,  under  afilrm- 
atlvely  proven  consciousness  of  his  impend- 
ing dissolution,  was  admitted  in  evidence. 
There  Is  no  room  for  argument  against  the 
propriety  of  the  action  of  the  court  in  ad- 
mitting to  the  jury  the  matter  of  the  dying 
declaration.  The  predicate  was  satisfactori- 
ly laid  to  allow  the  admission  In  evidence  of 
all  the  declarant  said  descriptive  of  the  cir- 


cumstances attendant  upon  and  surroaodlng 
his  version  of  the  tragedy.  Where  a  dying 
declaration  is  properly  admitted  in  evidence, 
it  may  l>e  discredited  or  Impeached  Just  as  if 
the  declarant  had  testified  as  a  witness  in 
the  proceeding.  So  it  is  competent  to  allow 
the  declarant's  credibility  to  be  Inquired  into, 
his  reputation  for  truth  and  veracity,  and 
whether  he  would,  if  testifying  as  a  witness 
In  that  behalf,  be  worthy  of  belief,  in  a 
court  of  Justice.  21  Cyc.  pp.  993,  994 ;  Ency. 
on  Evi.  p.  1018;  Carver  v.  U.  S.,  164  U.  S. 
694,  697,  17  Sup.  Ct  228,  41  L.  Bd,  602; 
Lester  v.  State,  37  Pla.  382,  20  South.  232; 
Gambrtil  v.  State,  92  Miss.  728,  46  South. 
138, 17  L.  R.  A.  (N.  S.)  291,  131  Am.  St  Rep. 
649,  16  Ann.  Gas.  147. 

[4]  The  witness  MoCrory  was  called  by  the 
prosecution.  He  testified  to  a  declaration  by 
Lett,  who  had  told  him  he  was  going  to  die. 
On  cross-examination  the  witness  testified, 
without  objection,  that  Lett's  general  reputa- 
tion and  his  reputation  for  truth  and  veracity 
were  bad.  He  was  then  as^ed  whether  Lett 
would  have  been  entitled  to  belief  as  a  wit- 
ness, in  a  court  of  Justice.  The  state's  gen- 
eral objection  to  the  question  was  sustained. 
Perhaps  the  trial  court  entertained  the  opin- 
ion that  the  injection  of  the  inquiry  made  by 
the  question  was  not  In  order  under  a  proper 
cross-examination ;  that  it  ^ould  have  come 
on  the  defendant's  initiative,  the  witness  not 
having  testified  on  his  examination  in  diief 
In  reference  to  the  particular  matter  of  Lett's 
reputation  or  character.  If  this  was  the 
ground  of  the  court's  ruUng,  it  consisted  with 
the  quotation  from  PhU.  B.  R.  Co.  v.  Stimp- 
son,  14  Pet  448,  461.  10  L.  Ed.  635,  made  in 
our  case  of  Toole  y.  Nidiol,  43  Ala.  406,  419. 
That  statement  of  doctrine  is  not  the  rule 
established  In  this  Jurisdiction.  In  Frallck 
V.  Presley,  29  Ala.  457,  461,  65  Am.  Dec  413, 
it  was  said: 

"This  court  decided,  in  the  case  of  Kelly  t. 
Brooks,  26  Ala.  623,  that  the  party  against 
whom  a  witness  has  been  introduced  and  exam- 
ined in  chief  has  a  right  to  examine  him  'folly 
as  to  his  knowledge  touching  any  and  all  facte 
material  to  the  case.'  We  think  the  rule  thus 
laid  down  is  sustained  bv  principle  and  a  pre- 
ponderance of  authority. 

The  Stlmpson  Case,  supra,  is  there  dted 
as  sustaining  the  announcement  made;  but 
In  this  particular  the  pertinent  doctrine  of 
that  case  was  evidently  misunderstood.  Nev- 
ertheless, we  take  the  rule  to  be  correctly 
stated  in  Frallck  v.  Presley ;  and  its  sound- 
ness, in  principle,  Is  further  vindicated  by  the 
considerations  stated  and  the  pertinent  rul- 
ings made  in  Amos'  Case,  96  Ala.  120,  125, 
11  South.  424 ;  Johnson  v.  Armstrong,  97  Ala. 
731,  735,  12  South.  72.  The  state  of  the  law 
in  this  relation,  elsewhere  prevailing,  may 
be  seen  by  reference  to  Jones  oa  Evi.  (2d 
Ed.)  §  820,  and  notes ;  People  v.  Barker,  60 
Mich.  277,  27  N.  W.  639,  1  Am.  St  Rep.  501, 
517,  518;  3  Ency.  of  EvL  p.  816  et  seq.  Tbe 
ruling  actually  made  in  Toole  v.  Nichol,  su- 
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pra,  was  invited  by  the  Inquiry  whether  a 
witness  summoned  by  the  opposite  party,  but 
not  examined,  could,  as  a  matter  of  right  in 
the  other  party,  be  cross-examined.  It  was 
well  there  held  that  no  such  right  of  cross- 
ezamination  existed. 

[5]  But  the  exercise  of  the  right  to  cross- 
examine  Is  subject  to  the  control  of  the  trial 
court's  sound  discretion.  Huntsvllle  Ry.  Co. 
V.  Corpening,  97  Ala.  681,  687,  12  South.  295. 
While  it  (the  right)  cannot  be  defeated  or 
denied,  the  trial  court  may,  within  sound  dis- 
cretion, regulate  the  exercise  of  the  right, 
particularly  as  to  the  time  and  method  for 
the  exercise  of  the  right  That  the  exercise 
of  this  sound  discretion  vested  in  the  trial 
courts  in  this  connection  will  not  Justify  the 
Imposition  on  the  proposed  cross-examiner  of 
the  condition  that,  in  respect  of  the  matter 
of  his  Inquiry,  be  dioold  make  the  witness 
his  own,  thus  concluding  him  from  discredit- 
ing the  witness,  Is  plainly  ruled  in  Johnson 
T.  Armstrong,  supra. 

So  the  trial  court  erred  in  disallowing  the 
question  propounded  to  the  state's  witness 
McCrory  <m  his  cross-examination,  whereby 
the  defendant  sought  to  show  that  Lett,  if  he 
had  testified  as  a  witness,  would  not  hare 
been  entitled  to  belief  in  a  court  of  Justice. 

[8,  7]  Was  the  error  thus  made  without 
prejudice  to  the  defendant?  He  was  allowed, 
during  the  progress  of  the  adduction  of  his 
testimony,  to  show,  by  a  number  of  witnesses, 
that  Lett's  general  character  and  his  reputa- 
tion for  truth  and  veracity  were  bad;  and 
that  he  would  not  have  been  entitled  to  be- 
lief in  a  court  of  Justice.  No  witnesses  were 
offered  by  the  state  to  contradict  this  feature 
of  the  evidence  presented  by  the  defendant 
Notwithstanding  this  state  of  the  evidence  on 
the  issue  of  Lett's  character,  we  cannot  af- 
firm that  the  error  stated  was  innocuous. 
The  effect  of  the  error  thus  committed  was 
not  averted  by  the  defendant's  failure  to  call 
McCroiy  as  his  witness  in  respect  of  Lett's 
unworthiness  of  belief  in  a  court  of  Justice. 
Johnson  v.  Armstrong,  supra.  For  this  error 
the  Judgment  is  reversed  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  SAYRB  and 
QARDNEB,  JJ.,  concur. 


(1>1  Ala.  175) 

HARTLEY  et  aL  v.  FREDERICK.    (No.  147.) 

(Supreme  Court  of  Alabama.     Feb.  11,  1915.) 

1.   CANCKLLiTION    OF    InSTBUMENTS    ^=»37    — 
FhAUD— SUFFICIENCT    OF   BiLL. 

A  bill  alleging  that  complainant  was  the 
Bole  heir  at  law  of  D.,  who  died  owning  a  house 
and  lot  devised  to  her  by  defendant's  father,  aa 
well  as  personal  property,  that  defendant  became 
administrator  of  the  estate,  that  a  deed  from 
complainant  to  defendant  to  aU  of  the  property 
of  every  description  owned  by  D.  was  induced 
by  defendnnt's  representations  that  it  was  for  the 
purpose  only  of  transferring  the  house  and  lot 
and  that  such  house  and  lot  had  been  deeded  to 


defendant  by  his  father,  and  did  not  belong  to 
D.,  and  that  such  house  and  lot  had  not  in  fact 
been  conveyed  to  defenda.it,  and  further  alleging 
a  lifelong  and  intimate  family  association  be- 
tween complainant  and  defendant  that  she  was 
reared  in  the  same  house  with  him.  and  loved 
and  trusted  him,  that  when  she  executed  the 
deed  she  was  56  years  old,  in  ill  health,  and 
weak  in  both  judgment  and  will  power,  that 
she  was  naturally  impressionable  and  sentimen- 
tal, and  that  defendant  was  52  years  old,  vigor- 
ous mentally  and  physically,  and  a  successful 
man  of  affairs,  alleged  every  element  of  fraud 
and  deceit  to  entitle  complainant  to  have  the 
deed  set  aside. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  SS  66-80;  Dec  Dig. 
<S=»37.] 

2.  Deeds  *=»74  — Fbaud  — Bstoppel  — Neo- 

UGENCK. 

That  complainant  induced  to  execute  a 
deed  to  defendant  by  his  misrepresentations  that 
he  was  the  owner  of  the  real  estate  by  a  deed 
from  a  former  owner,  and  that  the  records  would 
verify  his  statements,  failed  to  investifjate  the 
state  of  the  title  for  herself,  did  not  defeat  her 
right  to  have  the  deed  set  aside;  as,  where  a 
fact  represented  is  one  peculiarly  within  the 
knowledge  of  the  party  making  the  representa- 
tion, and  of  which  the  other  party  is  itniorant 
though  the  real  facts  appear  on  the  public  rec- 
ords, there  is  no  obligation  to  examine  the  rec- 
ords, and  the  failure  to  do  so  does  not  affect  the 
right  of  action,  especially  as  the  tendency  of 
modem  decisions  is  to  relax  the  requirement  of 
diligence,  and  to  hold  that  a  party  guilty  of  in- 
tentional deceit  should  not  be  heard  to  say  that 
the  other  party  ought  not  to  have  believed  him. 
[Ed.  Note. — For  other  cases,  see  Deeds,  Dec. 
Dig.  <8=>74.] 

3.  Cancellation  of  Iwbtbuments  €=»24  — 
CoNDiTioNB  Precedent  —  Restobation  of 

CONBIDEBATION. 

Where  money  paid  complainant  by  the  ad- 
ministrator of  an  estate  in  which  she  was  inter- 
ested at  the  time  of  the  execution  of  a  deed  to 
him  in  reliance  on  his  misrepresentations  that 
he  had  title  by  a  deed  from  a  former  owner  was 
received  by  complainant  as  an  advancement  rep- 
resenting the  value  of  certain  debts  due  the  es- 
tate, she  was  under  no  obligation  to  return  the 
money  as  a  condition  to  rMcinding  her  deed. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §{  33-38;  Dec.  Dig. 
<8i=»24.] 

4.  Cancellation  of  Instbuments  ®=>37  — 
Conditions  Pbecedent  —  Restobation  of 
conbidebation. 

Even  if  such  money  were  received  as  a  con- 
sideration for  the  deed,  it  was  sufficient  for  her 
to  o^er  in  a  bill  to  get  aside  the  deed  to  account 
for  the  money  or  be  charged  therewith  as  might 
be  equitable. 

[Ed.  Note. — ^For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {g  66-80;  Dec  Dig. 
<8=»37.] 

6.  Cancellation  of  Instruments  4=>35  — 
Suits  to  Set  Abide  Deed— Necessabt  Pas- 
ties. 

One  of  the  grantees  in  a  deed  which  the 
grantor  was  induced  to  execute  by  the  fraudulent 
misrepresentations  of  the  other  grantee  was  a 
necessary  party  to  a  suit  to  annul  the  deed. 

[Ed.  Note — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  g§  55-64 ;  Dec  Dig. 
«=>35.] 

6.  Deeds  ig=>70— Fraud  of  One  Grantee- 
Effect  as  to  Cogbantee. 

Though  one  of  the  grantees  named  in  a  deed 
did  not  participate  in  the  fraudulent  misrep- 
resentations of  his  cograntee,  he  was  equally  re- 
sponsible and  answerable  therefor  so  long  as  he 
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stood  as  a  grantee  and  beneficiary  under  the 
fraudulent  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  165-182;   Dec.  Dig.  <8=»70.] 

Appeal  from  Chancery  Court,  Montgomery 
County ;   W.  R.  Chapman,  Chancellor. 

Bill  by  Mrs.  Emma  Frederick  against  J.  H. 
Hartley  and  others  to  cancel  and  annul  a 
deed  of  conveyance  executed  by  complainant 
to  respondents,  and  for  an  accounting.  From 
a  decree  sustaining  demurrers  as  to  the  al- 
legation of  undue  influence,  but  overruling 
them  on  other  grounds,  respondents  appeal. 
Affirmed. 

As  last  amended,  the  bill  alleges  that  com- 
plainant was  and  is  the  sole  heir  at  law  of 
her  niece,  Fanny  Dearing,  who  died  in  the 
city  of  Montgomery  about  July  23,  1911,  leav- 
ing city  real  estate  worth  about  $7,000,  and 
personal  estate  worth  about  $6,000;  that  J. 
H.  Hartley  became  administrator  of  said 
estate,  and,  as  such,  came  into  possession  of 
all  the  personal  property.  The  deed  in  ques- 
tion was  dated  August  17,  1011,  and  con- 
veyed to  J.  H.  and  T.  H.  Hartley,  respondents 
herein,  all  the  property  of  every  description 
owned  by  Fanny  E.  Dearing  at  the  time  of 
her  deatti,  specifying  in  particular  a  house 
and  lot  In  the  city  of  Montgomery  (the  only 
real  estate);  two  mortgage  securities  aggre- 
gating $4,000;  all  furniture,  diamonds,  bric- 
a-brac,  moneys  due,  and  <^oses  in  action. 
The  bill  alleges  that  complainant  executed 
the  deed  upon  the  representations  made  to 
her  by  the  respondent  J.  H.  Hartley  that  it 
was  for  the  purpose  only  of  transferring  to 
him  the  house  property  in  Montgomery,  and 
that  she  signed  it  in  reliance  upon  his  rep- 
resentations as  to  its  contents,  not  knowing 
that  it  purported  to  transfer  anything  else, 
and  that  she  received  from  J.  6.  Hartley  only 
$4,000,  which  was  paid  to  her  the  next  day, 
not  as  a  consideration  for  the  deed,  but  as 
an  advancement  to  her  of  the  mortgaged 
debts  which  were  not  due  until  the  year  1914. 
The  Inducements  which  led  plaintiff  to  the 
voluntary  relinquishment  of  the  house  prop- 
erty are  thus  stated: 

(6)  *  *  *  That  orator  said  she  also  lored 
the  old  home  place,  and  that  her  niece,  the  said 
Fanny  Dearing,  had  said  that  at  her  death  it 
would  belong  to  oratriz;  that  the  said  J.  H. 
Hartley  said,  "No;"  the  place  had  been  deeded 
to  him  by  his  father;  that  it  was  his  by  law, 
and  that  Mrs.  Dearing  had  no  right  to  leave  it 
to  oratrix;  that  the  said  J.  H.  Hartley,  after 
much  other  general  conversation  in  reference  to 
family  matters,  suggested  that  he  wanted  ora- 
trix to  sign  a  transfer  of  the  house  to  him ;  that 
Mr.  Frederick,  husband  of  oratrix,  who  was 
present,  asked  him  why  it  was  necessary  for 
oratrix  to  make  a  transfer  if  the  house  already 
belonged  to  him.  He  replied,  in  substance,  that 
it  would  prevent  any  dispute  or  misunderstand- 
ing about  the  title  of  the  property,  and  it  would 
save  him  the  trouble  and  expense  of  proving  in 
court  that  he  owned  it,  and  that  oratrix,  by 
making  the  transfer,  would  satisfy  her  own 
mind,  and  save  herself  the  useless  trouble  and 
expense  of  trying  to  get  the.  property ;  that  be 
repeated  that  the  property  was  his,  and  that  it 


was  better  that  she  give  him  a  transfer  of  it; 
that  she  could  always  look  to  him  to  help  her 
if  she  needed  help,  as  If  he  was  her  brother: 
•  •  •  he  spoke  of  the  affection  he  had  for 
oratrix  and  bis  willingness  to  help  her,  of  the 
property  being  his  by  law  which  he  could  prove, 
and  the  uselessness  and  expense  and  trouble  of 
oratrix  attempting  to  get  the  property,  and  of 
it  being  wrong  for  her  to  do  so  in  view  of  their 
long  years  of  friendship  and  their  close  family 
connections  (other  misrepresentations  are  here 
charged  as  to  the  amount  and  existence  of  per- 
sonal property);  that  oratrix  thereupon  agreed 
to  comply  with  his  wishes  and  make  a  transfer 
to  him  of  said  house. 

The  bill  alleges  that  several  years  later  her 
suspicions  were  aroused  by  the  onsatisfkc- 
tory  conduct  of  said  Hartley  with  respect  to 
certain  personal  property  she  expected  to 
receive,  whereupon  she  came  to  Montgomery 
from  her  home  in  another  state,  and,  upon 
consulting  an  attorney,  learned  for  the  first 
time  of  the  character  of  the  deed  she  had 
executed,  and  that  J.  H.  Hartley  had  not, 
in  fact,  conveyed  the  house  property  to  J.  H. 
Hartley,  Jr.,  but  had  died  owning  It,  and  that 
it  had  passed  by  his  will  to  Frances  E.  Dear- 
ing, and  that  said  respondent's  statement  to 
complainant  was  false.  The  bill  farther  al- 
leges a  lifelong  and  intimate  family  asso- 
ciation between  oratrix  and  respondents;  that 
she  was  reared  in  the  same  house  with  them, 
and  loved  and  trusted  them  as  brothers ;  that 
when  she  executed  the  deed  in  question  she 
was  56  years  old,  and  enfeebled  of  long-stand- 
ing ill  health,  and  was  weak  In  both  Judg- 
ment and  will  power;  that  she  was  naturally 
impressionable  and  sentimental,  and  that  J. 
H.  Hartley  was  52  years  of  age,  vigorous, 
mentally  and  physically,  and  a  successful 
man  of  affairs.  The  bill  shows  an  offer  by 
complainant  to  return  the  amount  received 
by  her,  and  a  submission  to  the  Jurisdiction 
of  the  court  In  all  respects.  The  chancellor 
held  the  bill  sufficient  in  its  allegation  of 
fraudulent  misrepresentation  and  complain- 
ant's reliance  thereon,  but  that  it  was  de- 
murrable as  showing  undue  Influence  as  an 
Independent  ground  of  relief. 

Steiner,  Oram  &  Weil,  of  Montgomery,  for 
appellants.  Hill,  HIU,  Whiting  &  Stem,  of 
Montgomery,  for  appellee. 

SOMERVILLB,  3.  [1]  The  blU  of  com- 
plaint alleges  with  clearness  and  precision 
every  element  of  fraud  and  deceit  which  is 
necessary  to  entitle  the  complainant  to  the 
relief  prayed  for. 

[2]  The  demurrant  Insists,  however,  that, 
on  the  facts  abown  by  the  bill,  the  complain- 
ant had  no  right  to  accept  as  true  the  claim 
of  the  resiwndent  J.  H.  Hartley  that  he  was 
the  owner  of  the  real  estate  in  questlcm  by 
virtue  of  a  deed  made  to  him  by  his  father; 
that  complainant's  intestate  had  no  right  to 
leave  it  to  the  complainant;  and  that  the 
records  would  verify  bis  statements;  In 
short,  that  the  complainant  should  have  la 
vtestigated  the  state  of  the  title  for  herself. 
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and,  falling  to  do  so,  cannot  complain  tbat 
ahe  was  decelyed. 

In  support  of  tbis  contention  the  demnr- 
rant  cites  the  following: 

"It  is  a  general  principle,  however,  that  if  no 
confidential  relations  exist  between  the  parties, 
and  if  the  facta  misrepresented  or  concealed  are 
not  peculiarly  within  the  knowledge  of  the  party 
charged,  and  the  other  party  has  available 
means  of  knowing  the  truth  by  the  exercise  of 
ordinary  prudence  and  intelligence,  and  nothing 
is  said  or  done  to  prevent  inquiry  by  him,  he 
must  make  use  of  his  means  of  knowledge  or  he 
cannot  complain  that  he  was  misled."  20  Crc. 
S2,  b. 

But  the  same  authority  states  in  the  same 
paragraph  that: 

"The  respective  character,  intelligence,  expe- 
rience, age,  and  mental  and  physical  condition 
of  the  parties  are  considerations  which  may  vary 
this  rule  or  render  it  of  small  importance." 

And  farther: 

"On  the  other  hand,  if  the  fact  represented  is 
one  which  is  susceptible  of  accurate  knowledge, 
and  the  speaker  is  or  mby  well  be  presumed  to 
be  cognizant  thereof,  while  the  other  party  is  ig" 
norant,  and  the  statement  is  a  positive  assertion 
containing  nothing  so  improbable  or  unreason- 
able as  to  put  the  other  party  upon  further  in- 
quiry or  give  him  cause  to  suspect  that  it  is 
folse,  and  an  investigation  would  be  necessary 
for  him  to  discover  the  truth,  the  statement  may 
be  relied  on." 

So  also  the  rule  requiring  investigation 
-does  not  apply  "if  any  relation  of  trust  or 
-confidence  exists  between  the  parties,  so  that 
one  of  them  places  peculiar  reliance  In.  the 
trustworthiness  of  the  other."  20  Cya  84 
<in). 

Specifically,  as  to  the  availability  of  pub- 
lic records  to  show  the  true  title,  the  author- 
ities hold  without  conflict  that: 

"Where  the  fact  represented  is  one  peculiarly 
within  the  vendor's  knowledge,  and  of  which  the 
person  is  ignorant,  •  •  *  although  the  real 
facts  appear  on  the  public  records,  the  purchaser 
is  under  no  obligation  to  examine  the  records, 
and  his  failure  to  do  so  does  not  affect  his  right 
of  action."    20  Cyc.  57  (2),  and  cases  cited. 

With  respect  to  a  vendee,  as  the  same  au- 
thority points  out,  the  tendency  of  the  mod- 
ern decisions  is  to  relax  the  requirement  of 
diligence,  and  to  hold  that  a  vendor  guilty  of 
Intentional  deceit  should  not  be  heard  to  say 
that  the  purchaser  ought  not  to  have  believ- 
ed him.  20  Cyc.  62  (D).  We  thoroughly  ap- 
prove of  this  tendency,  and  It  is  as  applicable 
to  vendors  as  to  vendees.  Indeed,  it  would 
seem  to  be  a  singular  perversion  ot  morals 
as  well  as  of  policy  for  a  court  to  punish  the 
venial  faults  of  negligence  and  credulity  by 
confirming  a  successful  deceiver  in  the  enjoy- 
ment of  the  fruits  of  his  fraud.  We  have 
heretofore  expressed  our  views  somewhat 
forcibly  upon  this  subject,  and  need  not  now 
repeat  them.  King  v.  Livingston  Mfg.  Co., 
180  Ala.  118.  60  South.  143. 

From  whatever  angle  this  case  is  viewed, 
the  allegatlona  of  fraud  and  deceit  are  sufil- 
dent. 

[3, 4]  If  It  be  true,  as  alleged,  that  the  $4,- 


000  paid  to  the  complainant  was  received  by 
her  from  the  administrator  as  an  advance- 
ment representing  the  value  of  the  mortgage 
debts  due  the  estate,  she  was  under  no  obli- 
gation to  return  that  amount  to  him  as  a 
condition  to  the  rescission  of  her  deed.  And, 
even  If  It  were  received  as  a  consideration 
for  the  deed,  it  Is  sufficient,  under  the  circum- 
stances shown,  to  offer  to  account  for  It  or 
to  b€(  charged  with  It  as  may  be  equitable. 
There  can  be  no  practical  difficulty  In  this  re- 
gard. 

[S,  I]  T.  H.  Hartley,  being  a  party  to  and 
beneficiary  under  the  deed,  Is  obviously  a  nec- 
essary party  to  the  bUl  of  complaint  And, 
although  he  does  not  appear  to  have  actual- 
ly participated  In  the  fraudulent  misrepre- 
sentations Imputed  to  his  corespondent,  yet 
both  in  law  and  in  equity  he  is  equally  re- 
sponsible and  answerable  therefor  so  long  as 
he  stands  as  a  grantee  and  beneficiary  under 
the  fraudulent  deed.  Fowler  v.  Ala.,  I.  &  S. 
Co.,  66  South.  672. 

Upon  these  considerations,  the  decree  of 
the  chancellor  overruling  the  demurrer  will 
be  affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  MATFIBLD  and 
THOMAS,  JJ.,  concur. 

(191  Ala.  195) 

BIDWELL  v.  JOHNSON  et  aL    (No.  839.) 

(Supreme  Court  of  Alabama.     Jan.  21,*  1915. 

Rehearing  Denied  Feb.  11,  1916.) 

1.  CoNSTrnmoNAi,  Law  «=s48  —  Constbuo- 
TioN  OF  Statute — Pbesumption  of  Consti- 

TUTIOWAHTY. 

Where  a  statute  is  fairly  susceptible  of  two 
interpretations,  it  should  be  given  that  under 
which  it  will  be  constitntional. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  46;    Dec.  Dig.  «=>48.] 

2.  Trusts  ®=>268  —  Acmohs  —  Aitobnet's 
Fees 

In  view  of  Code  1907,  {  5219,  authorizing 
the  allowance  of  attorney's  fees  in  partition 
cases  where  the  services  were  for  the  benefit  of 
all,  section  3010,  providing  that  in  all  suits  and 
proceedings  in  the  probate  and  chancery  courts 
where  the  administration  of  a  trust  is  involved 
the  court  may  ascertain  a  reasonable  fee,  to  be 
paid  to  the  solicitor  representing  the  trust  or 
common  property,  which  shall  be  charged  as 
part  of  the  costs,  authorizes,  in  a  suit  mvolv- 
ing  trust  property,  an  award  of  fees  in  favor  of 
counsel  for  the  beneficiaries  only  where  such 
counsel  performed  services  for  the  benefit  of  the 
trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  g  377 ;   Deo.  Dig.  «=»208.] 

3.  Tbusts  *=>268— Surrs— Attobnet'b  B'ees— 
Alix>wance. 

A  testator  who  devised  property  in  trust 
for  numerous  legatees  declared  that  settlements 
need  not  he  made  within  the  usual  12  months. 
The  legatees,  being  desirous  of  obtaining  their 
share,  engaged  counsel,  who  effected  a  compro- 
mise with  the  executrix,  which  was  approved 
by  the  court  The  legatees  received  about  $1,- 
700  apiece.  Beld.  that  the  fee  of  the  counsel 
for  the  legatees  which  it  was  desired  to  charge 
as  costs  could  not  be  based  on  the  sums  recover- 
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ed,  and  hence  an  award  of  $2,000  was  improper, 
where  no  benefit  to  the  trust  res  was  shown, 
save  that  a  speedier  settlement  was  effected. 

[Ed.  Kote.— For  other  cases,  see  Tmsta,  Cent. 
Dig.  i  377;   Dec.  Dig.  <8=>268.] 

Appeal  from  Chancery  Court,  Mobile  Coun- 
ty ;   Thomas  H.  Smith,  Chancellor. 

Suit  by  Howard  D.  Johnson  and  others 
against  Jennie  H.  Bidwell  as  ezecutriz. 
From  a  decree  awarding  counsel  fees,  defend- 
ant, executrix,  appeals.  Affirmed  in  part, 
and  in  part  reversed  and  remanded. 

Gregory  U  &  H.  T.  Smith,  of  Mobile,  for  ai^- 
pellant.  Frederick  O.  Bromberg,  of  Mobile, 
for  appellees. 

GARDNER,  J.  Appellant,  Jennie  H.  Bid- 
well,  qualified  as  esecutris  of  the  last  will 
of  Rufus  Dane,  deceased,  in  the  probate 
court  of  Mobile  county.  Inventory  of  the 
estate  was  duly  filed  by  her,  and  the  same 
was  duly  appraised.  More  than  three  years 
thereafter,  no  final  settlement  of  her  adminis- 
tration having  been  had,  appellees,  as  some 
of  the  distributees  of  said  estate,  filed  a  mo- 
tion in  the  probate  court  to  require  such 
final  settlement  The  court  allowed  the  set- 
tlement to  be  made  as  a  partial  settlement 
only,  as  prayed  by  the  executrix.  It  was  or- 
dered on  the  motion  of  appellees  that  the  ex- 
ecutrix be  required  to  give  bond.  Subse- 
quently on  bill  filed  by  appellees,  the  admin- 
istration of  the  estate  was  removed  into  the 
chancery  court  and  bond  was  made  by  execu- 
trix tn  response  to  motion  of  the  appellees. 
Aside  from  some  special  bequests,  not  nec- 
essary here  to  note,  there  appears  to  have 
been  12  distributees  of  the  estate,  7  of  whom 
are  appellees  to  this  cause,  who  are  repre- 
sented by  their  counsel,  F.  G.  Bromberg.  Mo- 
tions were  made  thcongh  their  counsel  for 
the  removal  of  the  executrix,  but  which  were 
unsuccessful.  There  were  also  objections  to 
her  accounts  and  other  motions  and  peti- 
tions filed,  which  need  not  be  enumerated  in 
detail,  some  of  which  appear  not  to  have  been 
pressed  upon  the  court,  and  no  testimony  of- 
fered in  support  thereof.  In  February,  1914, 
all  of  the  distributees  interested  in  the  es- 
tate entered  into  an  agreement  with  the  ex- 
ecutrix whereby  they  accepted  the  sum  of 
$1,200  in  full  payment  of  their  interest  in 
said  estate,  which  sum  was  to  be  above  all 
unpaid  court  costs  and  commissions.  This 
agreement  of  settlement  appears  to  have  been 
made  without  the  knowledge  or  participa- 
tion of  the  solicitor  for  the  appellees,  but  be 
was  instructed  by  them  to  carry  the  agree- 
ment into  effect  After  this  ^as  done  coun- 
sel for  appellee  then  moved  the  court  for  an 
order  of  reference  to  ascertain  the  reason- 
able snm  to  pay  the  solicitor  for  complain- 
ants in  the  cause  for  his  services  therein. 
The  register  reported  the  sum  of  $2,000, 
which  report  was  confirmed  by  the  chancel- 
lor, and  from  his  decree,  ordering  the  pay- 
ment of  same  as  part  of  the  court  costs,  this 


appeal  is  prosecuted,  and  presents  the  sole 
question  for  our  determination  here. 

Upon  consideration  of  the  agreement  of 
settlement  above  referred  to,  by  which  eadi 
distributee  accepted  $1,200  as  in  full  payment 
of  any  balance  due  them,  and  which  was  to 
be  above  all  court  costs,  we  are  of  the  opin- 
ion that  if  the  fee  for  counsel  for  said  con- 
testing distributees  was  properly  a  matter 
that  could,  under  the  statute  hereinafter 
quoted,  l>e  taxable  as  a  part  of  the  costs  of 
the  case,  such  order  was  not  in  violation  of 
said  agreement  of  settlement,  as  is  Insisted 
by  counsel  for  appellant. 

The  executrix  was  represented  throughout 
by  counsel.  One  of  the  distributees  of  the 
estate  was  non  compos  mentis,  but  was  duly 
represented  by  guardian  ad  Utem,  and  coun- 
sel for  appellees,  F.  G.  Bromberg,  was  also 
counsel  for  said  guardian  ad  litem.  For  liis 
services  in  this  capacity  he  was  allowed  $100 
by  the  register,  and  to  this  portion  of  the  re- 
port no  exceptions  were  reserved,  and  there- 
fore no  assignments  of  error  were  presented 
thereto,  nor  -is  the  matter  argned  in  brief 
for  appellant..  This  allowance,  therefore,  is 
without  contest,  although  counsel  for  ap- 
pellee argues  the  same  at  some  length  in  his 
briet 

[1,  2]  Upon  the  reference  before  the  regis- 
ter examination  was  had  of  an  attorney  of 
the  city  of  Mobile  of  much  experience  and 
practice,  who  testified  that  the  sum  of  $2,000 
would  be  a  suitable  compensation  to  be  al- 
lowed complainants'  solicitor.  Among  other 
things  he  testified  in  answer  to  question  by 
counsel  for  appellees,  as  follows: 

"Upon  yonr  statement  made  to  me  that 
through  your  efforts  you  had  procured  for  each 
of  the  devisees  $500  in  cash  some  time  ago,  and 
then  a  compromise  which  realized  $1,200  addi- 
tional, I  think  there  are  seven  heirs,  and  basing 
my  opinion  on  those  facts,  I  came  to  the  con- 
clusion that  your  services  in  recovering  that 
sum  and  in  making  the  compromise  should  be 
15  per  cent  on  the  first  thousand  dollars  and  10 
per  cent  on  the  remainder;  that  being  in  ac- 
cordance with  the  fee  bill  adopted  by  the  Mobile 
JBar  Association." 

The  cases  relied  upon  by  counsd  for  ap- 
pellant as  denying  the  allowance  of  any 
counsel  fees  for  the  solicitor  for  the  appel- 
lees (Foster  V.  Foster,  126  Ala.  257,  28  South. 
624;  Jordan  t.  Farrow,  130  Ala.  428,  30 
South.  338),  were  decided  prior  to  the  pas- 
sage of  the  act  approved  February  2,  1803 
(General  Acts  of  Alabama  1903,  p.  33),  and  of 
course  prior  to  the  Ciode  provision  wtiich  we 
now  have  (sections  3010  and  5219  of  the 
Ckxle  of  1907).  Section  3010  of  the  Code  pro- 
vides as  follows: 

"In  all  suits  and  proceedings  in  the  probate 
courts  and  chancery  and  other  courts  of  like 
jurisdiction,  where  there  is  involved  the  admin- 
istration of  a  trust,  or  where  there  is  involved 
the  sale  of  property  for  distribution,  or  where 
there  is  a  partition  in  kind  of  real  or  personal 
property  between  tenants  in  common,  the  court 
having  jurisdiction  of  such  suit  or  proceeding 
may  ascertain  a  reasonable  attorney's  fee,  to 
be  paid  to  the  attorneys  or  solicitors  represent- 
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iag  the  trnst,  Joint,  or  common  property,  or  any 
party  in  the  snit  or  proceeding,  and  is  aatboriz- 
«d  to  tax  as  a  part  of  the  costs  in  such  suit  or 
proceeding  such  reasonable  attorney's  fee,  which 
IS  to  be  paid  when  collected  as  the  other  costs 
in  the  proceeding  to  sncb  attorneys  or  solicitors 
as  may  be  directed  or  ordered  by  the  court." 

Speaking  to  this  section,  It  was  said  In 
the  case  of  Wilks  v.  Wllks,  176  Ala.  151,  67 
South.  776: 

"This  is  a  codification  and  improvement  of 
the  act  of  February  2,  1808.  •  •  •  We  think 
it  was  not  intended  to  authorize  cestuis  que 
trustent,  or  parties  claimlqg  to  be  cestuis  que 
trustent,  to  employ  at  the  expense  of  the  trust 
attorneys  or  solicitors  for  the  litigation  among 
themselves  of  adversary  claims  as  to  their  re- 
spective interests  in  the  trust  In  such  ques- 
tions the  trust  as  a  trust  is  not  interested,  nor 
would  it  be  equitable  that  other  cestuis— not  sui 
juris  perhaps,  as  is  the  case  with  some  of  the 
distributees  liere— should  l>e  taxed  through  the 
trust  fund  or  estate  to  carry  on  litigations,  or 
specific  and  separable  branches  of  litigations,  in 
wliich  they  are  not  interested,  as  may  well  be 
the  case." 

Tlie  above  case  concerned  the  administra- 
tion of  an  estate.  It  was  not  there  questioned 
but  that  the  section  had  reference  to  such  an 
administration,  and  we  are  persuaded  that 
such  a  case  presents  the  administration  of  a 
trust  within  the  meaning  of  this  provision  of 
the  Cod& 

It  is  insisted  that  a  literal  construction  of 
tile  act  would  authorize  the  taxation  of  an 
attorney's  fee  for  the  payment  of  an  attor* 
ney  for  any  party  to  the  suit,  whether  such 
services  were  for  the  common  'benefit  of  all 
or  not  Such  a  construction  would,  in  oar 
opinion,  make  that  provision  of  the  section 
now  under  consideration  of  doubtful  constl- 
tuUonal  vaUdlty.  S.  &  N.  A.  R.  R.  Ca  t. 
Morris,  65  Ala.  199;  Smith  v.  L.  &  N.  R. 
B.  Co.,  75  Ala.  451;  Birmingham  W.  W.  Co. 
7.  State,  169  Ala.  120,  48  South.  658;  G.,  a 
A  S.  F.  B.  B.  Co.  v.  Ellis,  165  U.  S.  151,  17 
Sup.  Ct  256,  41  li.  Ed.  666. 

It  la  recognized  as  an  established  rule  of 
construction  that  It  is  the  imperative  duty 
of  the  court  to  uphold  a  statute  when  It  is 
fairly  susceptible  of  two  interpretations,  one 
whldii  would  uphold  its  constitutionality, 
and  the  other  defeat  it,  though  the  adop- 
tion of  the  former  be  the  less  natural.  State 
ex  reL  CoUman  v.  Pitts,  160  Ala.  133,  49 
South.  441.  686,  135  Am.  St.  Rep.  79.  Fur- 
thermore, such  a  construction  as  contended 
for  by  counsel  would  lead  to  Inequitable  and 
unjust  results;  and,  as  was  said  by  tliis 
court  in  Blakeney  v.  Blakeney,  6  Port  108, 
80  Am.  Dec.  574: 

"To  construe  a  statute  according  to  its  equity 
is  nothing  more  than  to  give  effect  to  it,  ac- 
cording to  the  intention  of  the  lawmakers,  as 
indicated  by  its  terms  and  purposes;  hence  it 
either  be  extended  or  restrained  by  an  equitable 
construction."  Lane  v.  Eolb,  92  Ala.  636,  9 
South.  873. 

Such  an  equitable  construction  was  given 
to  the  statute  In  the  case  of  Wilks  ▼.  Wilks, 
supra,  wherein  it  was  Indicated '  that  for 
such  a  fee  to  be  taxed  under  this  statute 


out  of  the  common  fund  It  must  have  been 
for  services  rendered  for  a  matter  in  which 
the  trust  as  a  trust  Is  Interested,  or  for  the 
common  benefit  of  all.  Indeed,  we  take  it 
that  this  Is  the  construction  so  fixed  by  the 
Legislature  In  adopting  the  Code,  as  shown 
In  section  5219,  Code  of  1907,  wherein  these 
words  are  found,  "When  the  services  are  for 
a  common  benefit  of  all."  See,  also,  North- 
em  V.  Tatum,  164  Ala.  868,  51  South.  17. 
This  construction  rests  upon  the  principle 
akin  to  that  recognized  In  such  cases  as 
Strong  V.  Taylor,  82  Ala.  213,  2  South.  760; 
Grimball  r.  Cruse,  70  Ala.  634;  Trustees  v. 
Greenough,  106  U.  S.  627,  26  L.  Ed.  1167; 
Central  R.  &  Bkg.  Co.  ▼.  Pettus,  113  TT.  S. 
116,  6  Sup.  Ct  387,  28  U  Ed.  915— wherein 
the  principle  is  stated  that  where  there  is  a 
common  trust  or  fund  and  suit  is  Instituted 
by  one  for  the  benefit  of  all,  it  is  not  Just 
that  one  alone  should  bear  the  burden  when 
others  receive  the  benefit 

It  can  be  readily  seen  that  in  the  adminis- 
tration of  a  trust,  Instances  may  arise  In 
which  the  distributees  or  beneficiaries  may 
find  the  necessity  to  take  the  initiative  in 
proceedings  for  the  preservation  or  the  recov- 
ery of  a  trust  fund.  But  certainly  under  the 
construction  which  we  have  given  this  sec- 
tion, for  any  party  to  the  suit  to  be  allowed 
counsel  fees,  it  must  clearly  appear  that  such 
services  were  rendered  in  good  faith  and 
upon  good  cause,  and  for  the  common  benefit 
of  alL  The  statute  by  Its  language  (dearly 
shows  that  much  is  left  to  the  sound  discre- 
tion of  the  court 

13]  In  the  instant  case,  from  the  sum  al- 
lowed counsel  for  appellee,  and  from  the  tes- 
timony offered  before  the  register, .  we  are 
persuaded  that  the  construction  which  we 
here  accord  the  statute'  was  not  followed  in 
the  court  below.  From  the  quotation  of  the 
witness,  offered  by  appellees,  as  to  his  com- 
pensation. It  appears  he  proceeded  upon  the 
assumption  that  counsel  had  recovered  $1,700 
for  each  of  the  distributees.  We  find  no 
warrant  for  such  an  assumption  in  this,  re- 
gard. They  were  provided  for  by  the  will. 
Inventory  of  the  property  was  made  by  the 
executrix,  and  It  was  duly  appraised.  The 
assumption  would  proceed  upon  the  theory 
that  but  for  his  services  they  would  recover 
nothing.  The  record  here  leads  us  to  no  such 
conclusion.  True,  more  than  three  years  had 
elapsed  since  the  granting  of  letters  of  execu- 
torship, and  no  final  settlement  had  been 
jnade,  but  it  appears  that  for  this  there  was 
good  cause,  and  it  was  so  determined  by  the 
court,  for  the  reason  that  testator  Indicated 
In  his  will  that  he  thought  it  advisable  to 
postpone  a  sale  of  his  real  estate  for  an  ex- 
pected enhancement  in  value,  and  it  was  ex- 
pressly provided  in  the  will  that  final  set- 
tlement need  not  be  made  at  the  expiration 
of  12  months,  if  the  executrix  was  of  the 
opinion  It  would  not  be  to  the  advantage  of 
the  estate.    True^  objections  were  filed  to 
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claiiQs  held  by  tbe  executrix  against  the  es- 
tate, but  these  objections  were  held  to  be 
without  merit 

Counsel  for  appellee  has  taken  no  pains  to 
point  out  to  us,  In  a  rather  voluminous  rec- 
ord, wherein  the  trust  fund  was  materially 
and  actually  Increased  In  amount  or  volume 
by  the  services  rendered,  while,  on  the  other 
hand  counsel  for  appellant  Insist  in  their 
brief  that  there  was  no  material  increase 
therein.  Counsel  for  appellee  does  insist, 
however,  that  the  depositions  of  witnesses 
Lagomarsino  and  Ashe  show  that  the  execu- 
trix had  secretly  become  the  purchaser  of 
some  of  the  property  of  this  estate,  but  It 
nowhere  appears  that  the  price  paid  and  ac- 
counted for  was  inadequate,  or  was  not  tbe 
best  price  obtainable  at  that  time.. 

One  of  the  motions  made  by  counsel  for  ap- 
pellee seems  to  hare  been  to  require  the  ex- 
ecutrix to  pay  over  to  Mrs.  Carleton  and  Mrs. 
Rogers  their  share  of  a  certain  fund.  It  is 
too  clear  for  discussion  that  such  motions 
are  for  the  benefit  of  those  distributees  indi- 
vidually, and  not  for  the  common  benefit  of 
all,  a  question  In  which  the  bfuBt  as  a  trust 
is  tn  no  way  interested,  and  for  such  services 
the  statute  makes  no  provision. 

The  executrix,  on  motion  of  counsel  tor  ap- 
pellee, was  required  to  give  bond,  and  the  es- 
tate was  removed  into  the  chancery  court  for 
administration.  Doubtless  such  service  in  this 
case  may  be  considered  as  for  the  benefit 
of  all  and  properly  chargeable  under  tbe  pro- 
visions of  this  statute. 

There  were  a  series  of  motions  and  peti- 
tions filed  in  this  cause,  very  few  of  which 
received  favorable  response  from  the  court. 
In  the  allowance  of  fees  for  counsel  for  the 
parties,  as  In  this  cause,  where  as  here  the 
trust,  through  the  employment  by  the  execu- 
trix, is  represented  by  counsel.  It  should  be 
kept  In  mind  that  ordinarily  there  should  be 
an  estate  or  fund,  discovered,  rescued  or 
preserved,  .which  would  otherwise  be  beyond 
the  reach  of  tbe  parties  Interested,  and  that 
tbe  parties  should  not  be  required  to  con- 
tribute to  the  expense  of  a  barren  litigation. 
Strong  T.  Taylor,  supra. 

We  do  not  mean  to  Indicate  that  in  every 
case  the  proceedings  should  actually  result  In 
an  increase  of  the  estate  or  its  preservation, 
before  any  fees  should  be  allowed,  but  in 
such  Instances  the  above  rule  is  applicable 
to  ordinary  cases,  and  should  be  borne  care- 
fully in  mind  by  the  court  administering  the 
trust,  so  that  no  injustice  may  be  done  in  the 
exercise  of  the  sound  Judicial  discretion  vest- 
ed In  the  court  by  the  statute.  In  such  a 
case  the  court  should  be  clearly  convinced 
that  the  litigation  or  proceeding  was  In  per- 
fect good  faith,  and  rested  upon  good  and 
sufflcient  cause,  such  as  the  court  Itself 
would  have  advised  instituted,  and  it  must 
clearly  appear  of  course,  as  previously 
shown,  that  such  proceedings  were  for  the 
benefit  of  all,  or  tbe  common  fund  or  estate. 


In  fixing  the  compensation  In  such  cases 
as  here  presented,  the  trust  estate  being  rep- 
resented by  counsel,  tbe  court  should  exer- 
cise the  greatest  caution,  and  while  the  fact 
that  the  proceeding  was  unsuccessfully  made, 
under  the  rule  we  have  Just  stated,  may  not 
necessarily  deprive  the  counsel  of  all  com- 
pensation, yet  in  cases  of  this  character  It 
should  be  given  much  weight  by  the  court  in 
fixing  the  allowance,  for  It  can  only  be  al- 
lowed at  all  upon  the  principle,  that  the  serv- 
ices performed  were  for  the  benefit  of  those 
distributees  or  beneficiaries  not  Joining  In 
the  employment,  and  in  a  proceeding  which 
the  court  has  determined  should  have  been 
prosecuted,  and  was  prosecuted  in  good  faith, 
and  upon  probable  cause.  We  do  not  see 
that  If  these  rules  are  observed  the  construc- 
tion here  given  the  statute  will  result  In  any 
of  the  evils  prophesied  by  counsel,  but  if  so, 
that  would  be  a  matter  that  would  address 
itself  to  tbe  lawmaking  body. 

Here,  as  before  stated,  the  executrix  was 
represented  throughout  by  counsel,  and,  as 
disclosed  by  the  evidence,  for  his  services  In 
the  entire  administration  he  received  the 
sum  of  $506,  which  he  testifies  was  a  reason- 
able compensation.  Counsel  for  appellees, 
representing  seven  of  the  distributees,  is  al- 
lowed the  sum  of  $2,000.  We  think  it  clear 
from  this  record  that  tbe  register  in  fixing 
the  amount  followed  tbe  testimony  of  the 
attorney,  who  testified  for  the  appellees,  and 
who  fixed  this  sum  as  compensation,  which 
testimony,  as  we  think  we  have  demonstrat- 
ed, was  based  upon  an  Incorrect  assumption, 
and  that  the  learned  chancellor  fell  Into  ei^ 
ror  In  the  confirmation  of  such  report,  doubt* 
less  upon  the  well-known  rule  relating  to  the 
weight  to  be  glvoi  tbe  finding  of  the  register 
on  tbe  facts. 

The  reference  before  the  register  upon 
this  issue  should  have  been  confined  solely 
to  the  services  rendered  by  such  counsel  which 
were  for  tbe  benefit  of  all  or  of  a  trust  fund, 
and  due  account  should  have  been  given  to' 
the  unsuccessful  determination  of  many  of 
the  proceedings. 

As  previously  stated,  counsel  for  appellee 
has  not  pointed  out  to  us  wherein  he  has  ma- 
terially Increased  the  estate.  It  may  be  that 
some  of  his  efforts  resulted,  in  quickening  tbe 
activities  of  the  executrix  to  a  more  faith- 
ful discharge  of  her  duties,  and  to  a  more 
careful  regard  for  the  rights  and  Interests  of 
the  distributees,  and  had  their  Influence  In 
bringing  about  an  advantageous  settlement 
between  the  parties.  If  tbe  court  find  that 
such  was  the  case,  this  may  be  taken  Into 
consideration  In  determining  the  question  of 
compensation,  and  as  to  whether  or  not  any 
beneficial  results  followed  any  services  ren- 
dered ;  but,  as  these  are  matters  which  were 
not  inquired  into  and  do  not  appear  to  have 
been  considered  upon  the  reference  In  this 
cause,  we  do  not  feel  Justified  in  here  render- 
ing a  decree,  but  in  tbe  present  state  of  tt>» 
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record  we  think  it  proper  to  remand  the 
canse  that  another  reference  may  be  held. 

The  decree  of  the  chancery  court,  In  so 
far  as  the  same  confirms  the  report  of  the 
register  aa  to  the  fee  for  counsel  for  the 
guardian  ad  litem,  and  as  to  distribution  of 
the  estate,  is  afiSrmed;  and  as  to  that  part 
of  said  decree  confirming  the  report  of  the 
register  allowing  the  sum  of  $2,000  as  a  fee 
for  counsel  for  appellees,  the  same  is  hereby 
reversed,  and  the  cause  Is  remanded  to  the 
chancery  court,  with  the  coqts  of  this  appeal 
to  be  taxed  against  the  appellees. 

AfSrmed  in  part,  and  in  part  reversed  and 
remanded. 

ANDERSON,  a  J.,  and  liAXFlEU>  and 
SOMEBVILLE,   JJ.,    concur. 

(in  Ala.  1) 

CARMACK  V.  STATE.     (No.  662.) 
(Supreme  Court  of  Alabama.     Jan.  21,  1916.) 

JURT   «=»70 — Selsction   or  Jubobs— Venjbx 

—Objections. 

Under  Act  1909,  p.  817,  requiring  the  court 
In  capital  cases  to  order  the  sheriff  to  summon 
not  less  than  50  nor  more  than  100  persons, 
inclnding  those  drawn  and  summoned  on  the 
regular  juries  for  the  week  set  for  the  trial  of 
the  case,  a  venire  fixing  the  number  at  75,  com- 
posed of  the  regular  jurors  for  the  week  and 
18  special  jurors,  must,  on  timely  motion  of 
accused,  be  quashed,  where,  on  the  organization 
of  the  regular  juries  for  the  week,  the  court  ex- 
cused 26  jurors  on  the  venire  to  try  the  case 
and  made  no  order  requiring  them  to  be  re- 
summoned for  the  trial  of  defendant,  so  that 
the  special  venire  was  in  effect  reduced  to  49, 
and  where  accused,  on  the  overruling  of  the 
motion,  objected  to  being  put  to  trial  on  the 
frround  that  less  than  the  required  number  of 
jurors  had  been  summoned,  a  conviction  must  b^ 
reversed. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  310-330,  840,  350;^ec.  Dig.  «8=»70.] 

Appeal  from  Law  and  Equity  Court,  I<ee 
County;  Lum  Duke,  Judge. 

Homer  Carmack  was  convicted  of  murder, 
and  he  appeala     Reversed  and  remanded. 

The  record  shows  that  defendant  moved  to 
quash  the  venire  on  the  ground  that  the 
number  of  jurors  summoned  for  hla  trial 
was  less  than  the  number  fixed  by  the  court 
for  the  venire,  and  less  than  75  persons,  and 
on  other  grounds  not  necessary  to  be  here 
set  out.  The  court  overruled  motion,  and 
defendant  objected  to  being  put  to  trial  on 
the  ground  that  less  than  the  required  num- 
ber of  Jurors  has  been  summoned. 

Albert  E.  Bamett,  of  Opelika,  and  Glenn 
ft  De  QrafEenrled,  of  Scale,  for  appellant.  R. 
O.  Brlckell,  Atty.  Gen.,  and  W.  L.  Martin, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  It  appears  that  the  spe- 
cial venire  to  try  this  case  was  fixed  at  75, 
to  be  composed  of  the  regular  jurors  for  the 
week,  together  with  18  special  Jurors  drawn 
by  the  court    It  also  appears  that  the  trial 


court,  upon  the  organization  of  the  regular 
Juries  for  the  week,  excused  26  Jurors  who 
were  upon  the  venire  to  try  this  case,  and 
made  no  order  requiring  them  to  be  resum- 
moned for  the  trial  of  this  defendant,  as 
provided  by  the  act  of  1909  (page  317). 
Waldrop  y.  State,  64  South.  80.  It  thus  ap- 
pears that  by  excusing  these  26  Jurors,  and 
In  not  ordering  them  summoned  to  try  this 
case,  the  special  venire  was  In  effect  reduced 
to  49 — ^less  than  the  minimum  number  re- 
quired by  law.  This  question  was  gone  over 
In  the  case  of  Tennlson  v.  State,  66  South. 
112,  but  a  majority  of  the  court  held  that 
tb«  action  of  the  court  was  not  questioned  by 
a  proper  and  timely  objection.  Here,  how- 
ever, the  record  shows  that  the  defendant 
did  make  a  proper  and  seasonable  objection 
to  being  placed  upon  trial  with  the  venire 
in  this  condition;  and  we  think  that  the 
trial  court  erred  in  so  placing  him  upon 
trial. 

There  is  no  merit  in  the  objections  to  the 
evidence  as  disclosed  by  what  appears  to  be 
an  incomplete  bill  of  exceptions.  The  Judg- 
ment of  the  law  and  equity  court  Is  revers- 
ed, and  the  cause  is  remanded. 

Reversed  and  remanded.  All  the  Justices 
concur,  except  DE  GRAFFENRIED,  J,,  not 
sitting. 

(191  Ala.  4M) 
TARBRODGH  v.  P.  H.  &  A.  E.  STEWART. 
(No.  139.) 

(Supreme  Court  of  Alabama.     Jan.  21,  1916.) 

1.  liOOS  AND  LoooiNO  <&=33 — Sale  of  Stand- 
ing Timber— Right  or  Bntbt. 

Where  an  owner  conveyed  standing  timber 
with  a  right  of  entry  for  removal,  the  right  of 
entry  was  incidental  and  could  not  exist  but 
from  the  ownership  of  the  timber,  and  hence 
one  to  whom  the  grantee  conveyed  only  his 
timber  rights  was  a  trespasser,  without  right  of 
entry. 

[Ed.  Note. — For  other  cases,  see  T^gs  and 
Loggmg,  Cent  Dig.  §f  6-12;  Dec  Dig.  £s»3.] 

2.  Loos  AND  LOOOIRG   €=33— SALE  OF  STAND- 
ING Timbkb— Rights  of  Fubceaseb. 

One  to  whom  the  owner  conveyed  standing 
timber,  with  a  right  of  entry  for  cutting  and 
removal,  was  not  authorized  to  enter  to  operate 
a  turpentine  orchard  on  the  land. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  {{  6-12;  Dec.  Dig.  «=>S.] 

3.  Logs  and  LoaoiHO  4s>3— Sale  or  Tnf- 
beb— Possession. 

An  owner  who  conveyed  all  the  standing 
timber  on  his  land,  with  a  right  of  entry  for 
removal,  as  against  one  to  whom  the  grantee 
conveyed  only  his  timber  rights,  was  in  actual 
possession  of  the  land,  and  hence  in  actual  pos- 
session of  the  timber  thereon. 

[Ed.  Note. — For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  |§  6-12;  Dec  Dig.  <g=»3.] 

Appeal  from  Circuit  Court,  Autauga  Coun- 
ty;  W.  W.  Pearson,  Judge. 

Action  by  P.  H.  &  A.  E.  Stewart  against 
B3.  B.  Tarbrough,  for  trespass  to  realty. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 
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W.  A.  Gunter,  of  Montgomery,  and  O.  B.  O. 
Tlmmerman,  of  Prattvllle,  for  appellant 
Eugene  Ballard,  of  Prattvllle^  for  appellee. 

SOMERVILLB,  J.  The  action  Is  for  tres- 
pass- to  plaintiff's  land,  and  more  specifically 
for  "cutting  and  boxing  the  timber  thereon, 
and  burning  over  the  straw,  leaves,  and  im- 
dergrowth  thereon,  during  the  months  of 
January  and  February,  1913."  The  plaintiff's 
evidence  showed  that  he  was  in  possession 
of  the  land  in  question;  that  the  defendant 
did  the  acts  charged;  and  that  the  land 
was  thereby  damaged  to  the  extent  of  several 
dollars  per  acre.  In  answer  to  this,  the  de- 
fendant showed  that  the  plaintiff  executed  a 
conveyance  in  1909,  granting  to  one  Wright 
all  the  merchantable  timber  growing  on  this 
land,  with  a  right  of  entry  for  cutting  and 
removing  the  timber  for  seven  years  from 
May,  1909 ;  that  Wright  conveyed  his  timber 
rights  therein  to  one  Booker,  and  Booker  con- 
veyed to  one  Callle  Stewart.  The  defendant 
then  offered  to  show  by  parol  evidence  that 
this  Callle  Stewart  sold  her  timber  rights 
to  one  Dake,  who  paid  to  her  the  purchase 
money  and  was  put  in  possession  of  the 
timber;  and  that  thereafter  these  timber 
rights  passed  by  mesne  written  conveyances 
from  Dake  to  this  .defendant 

[1]  If  it  were  conceded  that  Dake  and  his 
STiccessofs  acquired  an  equitable  title  by  his 
purchase  from  Oallle  Stewart  such  a  title  is 
nevertheless  not  available  to  the  defendant 
In  this  action,  and  his  status  here  is  that 
of  a  trespasser  without  right  It  is  suggested 
that  his  parol  purchase  at  least  gave  him  the 
rights  of  a  licensee.  But  the  right  of  entry 
was  incidental  merely,  and  could  not  exist 
apart  from  the  ownership  of  the  timber. 

[2]  Moreover,  It  appears  that  the  defend- 
ant's enti7  and  acts  were  not  for  the  purpose 
of  cutting  and  removing  timber,  but  for  the 
purpose  of  operating  a  turpentine  orchard  on 
the  plaintiff's  land,  which  he  was  not  author- 
ized to  do,  even  had  he  been  a  l^al  grantee 
under  Wright  Dixie  Grain  Co.  v.  Qulnn, 
181  Ala.  208,  61  South.  886,  ninth  beadnote. 

[3]  The  land  being  in  the  actual  possession 
of  the  plaintiff,  he  had  the  actual  possession 
also  of  the  timber  growing  thereon,  Chris- 
topher v.  CurUs-Attalla  Lumber  Co.,  175  Ala. 
484,  57  South.  837.  And,  for  aught  that  is 
shown  by  the  bill  of  exceptions,  he  was  en- 
titied  to  recover  damages  of  the  defendant 
for  all  of  the  injuries  done  by  him  to  the 
land,  including  the  timber  and  other  growth. 

As  the  plaintiff  was  clearly  entitled  to.  the 
general  affirmative  charge  on  the  undisputed 
evidence,  the  errors  assigned  by  the  defend- 
ant are  immaterial,  and  need  not  be  con- 
sidered. 

Affirmed. 

ANDERSON,  a  J.,  and  MATFIBLD  and 
GARDNER,  JJ.,  concur. 


(191  Ala.  109) 
YARBROUGH  et  el.  ▼.  TATLOR.    (Na  160.) 

(Supreme  Court  of  Alabama.     Jan.  21,  191S.) 

Affeal  and  Esbob  4=>954— Rxview  or  Fziro- 
iNQs  or  Fact — T^mpobaby  Injunction  — 
Dissoi.triiON. 

On  a  bill  to  enjoin  defendants  from  turpen- 
tining on  plaintiJFB  land,  where  it  appeared 
that  defendants  had  a  lease  for  three  years, 
which  had  expired  before  the  bill  was  filed,  and 
it  was  in  dispute  whether  the  lease  bad  been 
altered  after  execution,  by  inserting  "and  seven 
months"  after  the  term  "three  years,"  the  deci- 
sion of  the  chancellor  that  the  temporary  in- 
junction should  not  be  dissolved  would  be  af- 
firmed, where  the  appellate  court  could  not  saT 
that  more  injury  would  result  from  retaining 
the  injunction  until  the  final  bearing  on  the 
merits  than  from  dissolving  it 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  8818-3821;  Dec:  Dig.  «=» 
954.] 

Appeal  from  Chancery  Court,  Autauga 
County;   W.  W.  Pearson,  Chancellor. 

BUI  for  injunction  by  Alice  V.  Taylor 
against  E.  Bi  Yarbrough  and  others.  Tem- 
porary injunction  granted,  and,  from  denial 
of  a  motion  to  dissolve,  defendants  appeal. 
Affirmed. 

J.  M.  Tucker,  of  Prattvllle,  and  Rushton. 
Williams  &  Crenshaw,  of  Montgomery,  for 
appellants.  Glpson  &  Booth,  of  Prattvllle, 
for  appellee. 

MAYFIELD,  J.  Appellee  filed  her  bUl  to 
enjoin  appellants  from  boxing,  skinning,  and 
turpentining  pine  trees  on  the  lands  of  ap- 
pellee. The  acting  chancellor  issued  a  tem- 
porary Injunction  on  the  filing  of  the  bill. 
The  appellants  answered  the  bill,  and  moved 
to  dissolve  the  temporary  Injunction;  and 
a  hearing,  as  to  this  motion,  was  had  on  the 
bill,  demurrer,  sworn  answer,  and  affidavits 
In  support  of  the  bill  and  answer.  On  this 
hearing  the  chancellor  overruled  the  motion 
and  declined  to  dissolve  the  Injunction,  from 
which  interlocutory  orders  and  decrees  re- 
spondents prosecute  this  appeal. 

The  right  to  the  injunction  is  conceded  to 
depend  principally,  if  not  exclusively,  np- 
on  the  question  whether  or  not  the  respond- 
ents bad  a  lease  from  appellee  for  the 
purpose  of  taking  turpentine  from  the  trees 
upon  the  land,  which  allowed  them  to  turpen- 
tine the  trees,  at  the  time  the  bill  was  filed. 
There  was  no  dispute  about  the  fact  that  ap- 
pellants did  have  such  a  lease  for  a  term  of 
three  years,  and  that  the  three  years  had 
expired  before  the  bill  was  filed.  Appellants 
contend  that  the  lease  was  for  three  years 
and  seven  months,  while  appellee  contends 
that  it  was  for  three  years  only.  ^The  lease 
was  Introduced  In  evidence,  and  purported 
on  its  face  to  be  for  three  years  and  seven 
months.  The  lessor  (appellee  here)  dalma 
that  the  vrrltten  lease  was  altered  after  It 
was  executed  by  Inserting  the  phrase  "and 
seven  months"  after  the  phrase  "three 
years." 
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Most  all  the  aflldavlts  and  the  proof  were 
as  to  whether  there  was  an  alteration,  as 
above  described,  after  the  lease  was  execut- 
ed. WTiile  the  evidence  Is  not  by  any  means 
conclusive,  we  are  not  prepared  to  say  that 
the  Judge  or  chancellor  erred'  In  his  finding 
or  In  declining  to  dissolve  the  temporary  In- 
junction. We  are  not  prepared  to  say  that 
more  injury  will  result  from  retaining  the 
injunction  until  the  final  hearing  than  would 
result  frdm  dissolving  It  until  the  final  hear- 
ing on  the  merits,  when  it  can  be  dissolved 
finally,  or  made  perpetual,  as  the  rights  of 
the  parties  may  then  be  made  to  appear. 
Harrison  t.  Terby,  87  Ala.  186,  6  South.  3; 
Coleman  et  aL  v.  BlUott,  40  South.  668.1 

Affirmed. 

AKDBRSON,  a  J.,  and  SOMERVILLB 
and  OARDNE2R,  JJ.,  concur. 


091  Ala.  190) 

SKIPPEB  et  al.  T.  HOLLOWAT.    (No.  692.) 

(Supreme  Court  of  Alabama.     Feb.  11,  1916.) 

1.  Deeds    ®=»194— Deuvekt— PREsmfPTiONS. 

The  mere  filing  of  a  deed  for  record  by  the 
grantor  ia  prima  facie  a  delivery,  acceptance  of 
which  will  be  presumed  If  the  conveyance  is 
beneficial  to  grantee. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  K  674-583,  623,  634;    Dec.  Dig.  <S=>1»4.] 

2.  Deeds    ®=»194— DEi,rvEaT— Pbesumptions. 

The  presumptlui  of  delivery  arising  from 
recordation  of  a  deed  may  be  rebnited  by  satis- 
factory evidence  that  the  grantor  did  not  Intend 
by  filing  the  conveyance  to  make  delivery;  the 
qnestion  of  delivery  being  one  of  intention. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Tfig.  S§  574-583,  623,  634;   Dec.  Dig.  «=»194.] 

8.  Cancellation   of  Inbtbuiosnts  «=>37  — 
Suit  —  Bnj.  —  Suffiodenot  —  Oxrebai,  Dk- 

ICUBBKB. 

A  biU  to  cancel  a  deed  as  a  cloud  upon 
plaintiff's  title,  which  averred  that,  while  the 
conveyance  had  been  recorded,  no  delivery  had 
been  made,  should,  where  the  facts  showing  rec- 
lamation and  custodv  of  the  deed  after  regis- 
tration are  equivocal,  clearly  charge  that  the 
grantor  neither  intended  nor,  in  fact,  delivered 
uie  conveyance,  but  the  bill  is  sufficient  as 
against  general  demurrer  where  it  averred  that 
no  person,  except  the  grantor,  bad  any  interest 
in  the  land,  ana  that  no  one  acquired  any  rights 
under  the  deed. 

[Ed.  Note. — For  other  cases,  see  CJancellation 
of  Instruments,  (?ent  Dig.  |S  66-80 ;  Dec.  Dig. 
«=»37.) 

Appeal  from  Chancery  Court,  Hoiaston 
Goanty;  W.  R.  Chapman,  CJhanoellor. 

BiU  by  Angellne  Holloway  against  Oeorgia 
B.  Skipper  and  others  to  cancel  a  deed  as  a 
cloud  upon  title.  Decree  overruling  general 
demurrer  to  the  bill,  and  respondents  appeal. 
AfiSnned.  ' 

The  deed  sought  to  be  canceled  as  a  cloud 
was  a  certain  deed  drafted,  signed,  and  ac- 
knowledg<^  and  filed  for  record  by  complain- 
ant in  which  respondents  are  named  as  gran- 


*  Reported  In  tall  In  tbe  Southern  Reporter;  re- 
ported as  a  memorandum  decision  without  opinion 
te  147  Ala.  689. 


tees.  The  theory  ot  the  bill  is  that  this 
deed  was  never,  in  fact,  delivered  to  the  gran- 
tees so  as  to  pass  title  to  them,  but  that, 
recordation  being  In  itself  prima  fade  evi- 
dence of  delivery,  the  deed  is  a  cloud  on  com- 
plainant's title  which  she  is  entitled  to  have 
removed,  and  In  support  of  this  theory  she  al- 
leges the  following  facts:  That  complainant 
is  now  in  the  actual  possession  of  said  lands 
described  in  said  deeds,  and  was  in  possesi- 
sion  of  same  at  the  time  said  deed  was  made, 
and  ever  since  said  deed  was  signed  and  re- 
corded she  has  been  In  the  continuous  and 
actual  possession  of  said  lands,  and  is  now  in 
the  actual  possession  of  said  lands  described 
in  said  deed ;  that  no  suit  to  test  the  title  or 
otherwise  to  said  land  or  any  part  ot  It  is 
now  pending  in  any  conrt  between  complain- 
ant and  any  or  all  of  respondents ;  that  com- 
plainant has  never  delivered  said  deed  to  re- 
spondents or  any  of  them,  and  has  never  de- 
livered said  deed  to  any  person  for  respond- 
ents, or  for  any  of  them,  but  has  at  all  times 
retained,  been  in  possession  of,  and  held  said 
deed  from  the  time  it  was  signed  by  her  un- 
til this  date,  except  for  a  few  days  when  the 
same  was  In  the  probate  office  of  Houston 
county,  Ala.,  for  record,  and  no  person  has 
ever  been  In  posseesion  of  said  deed  except 
the  probate  Judge  of  Houston  county,  Ala., 
and  he  was  only  In  the  possession  of  same 
for  the  purpose  of  recording  the  same ;  that 
complainant  herself  sent  the  said  deed  to  the 
said  probate  office  for  record,  and  the  pro- 
bate Judge  took  the  said  deed  from  her  for 
record,  and  handled  the  same  as  her  deed 
for  record,  and  returned  the  same  to  her  as 
her  deed  for  record;  that  said  deed  was  re- 
corded as  a  deed  belonging  to  complainant, 
as  a  paper  or  deed  delivered  to  the  probate 
Judge  as  a  deed  or  paper  belonging  to  com- 
plainant, and  the  same  was  returned  to  her 
as  a  paper  belonging  to  complainant,  and  no 
one  else,  and  said  paper  has  at  all  times 
been  In  the  actual  possession  Of  complainant 
as  belonging  to  her,  and  at  no  time  has  been 
delivered  to  any  person  as  a  paper  belonging 
to  anybody  else  except  complainant;  that 
said  deed,  as  the  same  Is  recorded  In  the 
probate  office  of  Houston  cotmty,  Ala.,  Is  a 
cloud  upon  title  of  complainant,  and  no  per- 
son has  any  Interest  in  said  lands  except 
complainant,  and  no  person  acquired  any 
rights  in  said  land  under  said  deed,  and  the 
respondents  and  all  of  them  acquired  no 
rights  under  said  deed. 

E.  S.  Thlgpen  and  P.  M.  Oalnes,  both  of 
Dothan,  for  appellants.  Espy  ft  Fanner,  of 
Dothan,  for  appellee. 

SOMEBVILLB,  J.  [1]  It  ia  thoroughly 
well  settled  in  this  state  that  the  mere  filing 
of  a  deed  for  record  by  the  grantor  Is  prima 
facie  a  delivery  of  the  deed  to  the  grantee; 
and,  if  the  deed  is  beneficial  to  the  grantee, 
and   Imposes  no  burden  upon  him,  his  ac- 


CssFor  other  caMa  ■••  same  toplo  and  KEY-NUHBBR  In  all  Ker-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


992 


67  SOUTHERN  REPORTER 


(Ala. 


ceptance  Is  presumed,  even  tbongh  he  had. 
In  fact,  no  knowledge  of  the  existence  of  the 
deed.  Gulf  Red  Cedar  Co.  t.  Crenshaw,  169 
Ala.  606,  53  South.  812,  and  cases  therein 
dted. 

[2]  But  the  legal  presumption  of  delivery 
In  such  a  case  may  be  defeated  by  competent 
and  satisfactory  evidence  that  the  grantor 
did  not  intend  by  the  act  of  filing  to  effectu- 
ate a  delivery  of  the  deed.  Whether  or  not 
the  grantor's  prompt  reclamation  and  subse- 
quent retention  of  the  deed  In  his  own 
hands,  without  any  recognition  of  its  opera- 
tion as  a  conveyance,  may  suffice  for  this 
purpose,  has  been  mooted,  but  not  deter- 
mined by  our  decisions. 

In  Elsberry  v.  Bojfcln,  65  Ala.  336,  341, 
and  again  in  Fitzpatrlck  v.  Brigman,  130  Ala. 
450,  456,  30  South.  502,  it  was  said— appar- 
ently as  obiter  dictum  in  each  case — that: 

"If  it  is  duly  acknowledged  and  recorded,  the 
presamption  of  delivery  attaches,  which  can  be 
repelled  only  by  evidence  of  actual  diaient  of 
the  graMee."    (Italics  ours.) 

In  Alexander  v.  Alexander,  71  Ala.  295, 
298,  it  was  said: 

"The  testimony  equally  shows  that,  when  the 
deed  was  acknowledged  and  certified,  •  •  • 
the  grantor  took  possession .  of  it  tiimself,  sent 
it  to  the  registration  office,  and  directed  that, 
when  recorded,  it  should  be  returned  to  him, 
and  it  was  done.  If  it  were  necessary  for  the 
decision  of  tliis  case,  it  may  present  a  question 
of  grave  inquiry  whether  this  fourth  fact  does 
not  overturn  the  prima  facie  presumption  of  de- 
livery which  would  otherwise  arise  out  of  the 
first  three  enumerated  facts.  Does  it  not  (unex- 
plained so  far  as  this  record  informs  us)  show 
thei«  was,  in  fact,  no  delivery  at  that  time?" 

In  Wells  T.  Am.  Mort.  Co.,  109  Ala.  430, 
443,  20  South.  136,  141,  It  was  said: 

"But  when  a  deed  is  executed  with  all  the 
formalities  essential  to  perfect  it,  when  grantor 
and  grantee  join  in  its  execution,  the  grantee 
thereby  manifesting  acceptance  of  it,  when  the 
execution  is  acknowledged  before  an  officer  hav- 
ing authority,  •  •  •  and  it  is  spread  upon 
the  public  records  as  notice  to  all  the  world  of 
its  existence,  if  the  fact  of  delivery  be  disputa- 
ble, the  evidence  controverting  it  must  be  clear 
and  convincing  J  it  must  appear  that  there  was 
not,  in  fact,  delivery,  and  that  at  the  time  of  ex- 
ecution it  was  so  understood." 

It  Is  to  be  observed,  however,  that  the  pres- 
ence and  Joinder  of  the  grantee  in  the  execu- 
tion of  the  deed  differentiates  the  Weils  Case 
from  the  others. 

Finally,  in  Gulf  Red  Cedar  Co.  t.  Cren- 
shaw, 169  Ala.  606,  613-615,  63  South.  812, 
814,  it  was  said: 

"Of  course,  registration  of  the  deed  is  not 
conclusive  evidence  of  a  delivery,  and  it  may  be 
refuted  by  other  evidence.  The  fact  of  delivery 
rests  upon  intention,  and  is  to  be  collected  from 
all  the  acts  and  declarations  of  the  parties  hav- 
ing relation  to  it.  •  •  •  The  fact  [of  the 
grantor's  reclamation  and  control  of  the  deed 
'  after  registration]  might  afford  an  inference 
that  the  registration  was  not  intended  as  a  de- 
livery, and  would  make  it  a  question  for  the 
Jury,  in  en  action  at  law,  in  the  ordinary  case, 
as  indicated  in  the  qusere  in  Alexander  v.  Alex- 
ander, supra;  but  this  cannot  be  considered  as 
an  ordinary  case,  as  the  grantees  were  not  aui 
Juris." 


[3]  Conceding,  without  deciding,  that  the 
facts  shown  with  respect  to  the  grantor's 
registration  and  subsequent  reclamation  and 
custody  of  this  deed  may  be  sufiident  to  orer- 
come  the  Initial  presumption  of  an  intended 
delivery;  yet,  as  the  facts  are  equivocal  on 
their  face,  the  bill  ought  to  clearly  and  di- 
rectly charge  the  required  conclusion,  viz., 
that  the  grantor  did  not  intend  to  deliver, 
and  did  not,  in  fact,  deliver  the  deed  to  the 
grantees  named.  Korton  ▼.  Randolph,  176 
Ala.  381,  68  South.  283,  40  li.  B.  A.  (N.  S.) 
129.  A  special  demurrer  pointing  out  this 
omission  would  doubtless  have  been  well  tak- 
en. But  the  equity  of  the  bUl  is  amply  sus- 
tained by  the  facts  recited,  in  connection  with 
the  allegations  of  paragraph  6  that  the  re- 
spondents acquired  no  rights  under  the  deed. 

The  bill  is  one  for  the  cancellation  of  a 
cloud  on  complainant*  B  title,  and  not  for  the 
quieting  of  an  adverse  claim  onder  the  code 
proceeding.  ' 

The  general  demurrer  was  properly  over- 
ruled, and  the  decree  of  the  chancellor  will 
be  affirmed. 

Affirmed. 

ANDERSON,  a  T..  and  UAXWSLD  and 
THOMAS,  JJ.,  concur. 


cm  Ala.  112) 
THOMAS  et  aL  v.  HOLDEN.     (No.  705.) 
(Supreme  Cenrt  of  Alabama.     Feb.  11,  1916.) 
Insane  Pebsonb  «c=>66— Oancki.i.ation  at  Ii»- 

STROMENTS— SUFFICIKNCT  OP  BUX. 

Under  Code  1907,  8  3347,  providing  that 
whenever  any  person  shall  in  good  faith  and  for 
a  valuable  consideration  purchase  real  estate 
from  an  insane  person  without  notice  of  his  in- 
sanity, such  contract  and  conveyance  shall  not 
be  void,  but  that  snch  insane  person  may  re- 
cover from  the  vendee  or  those  claiming  under 
him  the  difference  between  the  market  value  of 
the  real  estate  at  the  time  of  the  sale  and  the 
price  paid  therefor,  and  shall  have  a  lien  on  the 
real  estate  therefor,  a  bill  to  set  aside  a  mortgage 
and  deed  b^  an  insane  person  was  demarrable 
where  it  failed  to  allege  a  lack  of  good  faith  on 
the  part  of  the  purchaser,  the  absence  of  a  val- 
uable consideration,  or  that  the  pnrdiaaer  had 
notice  of  the  grantor's  insanity  and  failed  to  of- 
fer to  do  equity,  or  to  pay  the  puitdiase  price  or 
reconvey  the  land. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  i{  100-102,  104,  105;  Dec 
Dig.  <8=>66.] 

Appeal  from  Chancery  Court,  De  Kalb 
Oonnty;  W.  H.  Simpson,  Cliancellor. 

Suit  by  Janie  Thomas  and  others  against 
J.  O.  Holden.  From  a  decree  sustaining  m. 
demurrer  to  the  bill,  complalnantB  u^i^d. 
Affirmed. 

J.  N.  Qnlnones,  of  San  Juan,  P.  R.,  for  ap- 
pellants. Davis  &  Baker,  of  Ft  Payne,  for 
appellee. 

<rHOMAS,  J.  The  appellants,  the  children 
of  J.  W.  Thomas  and  Janle  Thomas,  and  J. 
W.  Thomas  suing  by  his  next  friend,  Janlo 
Thomas,  filed  a  bill  In  the  chancery  court. 
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seeking  to  cancel  a  mortgage  and  the  notes 
secured  thereby,  of  date  October  4,  1010,  and 
a  deed  of  date  February  14,  1911,  executed 
by  J.  W.  Thomas  and  his  wife,  Janle  Thomas, 
conveying  to  appellee,  J.  0.  Holden,  the  lands 
described  therein.  The  second  paragraph 
allies: 

"That  at  and  before  the  time  of  making  said 
mortgage  and  the  said  deed  (Exhibits  A  and  B), 
said  J.  W.  Thomas  was  insane  and  did  not  have 
KDfficient  mind  to  understand  the  business  be  was 
engaged  in  when  executing  said  papers,  and  that 
since  the  execution  of  said  papers  he  has  been 
adjudged  insane  and  is  now  confined  in  the  in- 
sane asylum  of  this  state  at  Tuscaloosa,  Ala." 

Several  grounds  of  demurrer  were  Inter- 
posed in  the  court  below.  The  decree  of  the 
chancellor  held  that  the  third,  fourth,  fifth, 
sixth,  and  seyenth  grounds  were  well  taken, 
and  which  ruling  is  assigned  as  error.  The 
grounds  of  demurrer  held  to  be  good  are  as 
follows: 

(3)  The  bin  falls  to  allege  a  lack  of  good 
faith  on  the  part  of  the  respondent  in  the 
transaction  set  up.  (4)  The  bill  falls  to  al- 
lege the  absence  of  a  valuable  consideration 
for  the  conveyance  sought  to  be  canceled.  (5) 
The  bill  falls  to  allege  that  the  respondent 
had  notice  of  the  alleged  insanity  of  the  com- 
plainant, J.  W.  Thomas,  at  the  time  of  the 
transaction.  (Q  There  Is  no  offer  to  do  equi- 
ty on  the  part  of  tbe  complainants.  (7)  The 
complainants  pray  that  tbe  purchase-money 
notes  and  tbe  mortgage  be  canceled,  but  do 
not  offer  to  pay  the  purchase  price  nor  to 
reconvey  tbe  land  to  the  respondent. 

An  act  approved  March  2,  1901  (Local 
liaws  1900-01,  p.  1943),  "To  better  protect 
bona  fide  purchasers  of  real  estate  from  in- 
sane ijersons,  without  notice  of  such  Insani- 
ty," Incorporated  in  the  (3ode  of  1907  as  sec- 
tions 3347  and  3348,  Is  as  follows: 

(3347)  "Conveyance  by  an  Insane  Person ;  Ef- 
fect of. — Whenever  any  person  shall  in  good 
faith,  and  for  a  valuable  consideration,  pur- 
(diase  real  estate  from  an  insane  person  without 
notice  of  such  insanity,  such  contract  and  con- 
veyance shall  not  be  void,  but  such  insane  person 
may  recover  from  the  vendee  or  those  claiming 
under  him,  the  difference  between  the  market 
value  of  such  real  estate  at  the  time  of  the 
sale  and  the  price  paid  therefor,  with  interest 
thereon,  and  shsll  have  a  lien  on  such  real  estate 
to  secure  the  same,  and  the  purchasers  from 
such  vendee,  without  notice  of  the  insanity  of 
the  original  "vendor,  shall  be  protected  in  like 
manner  and  have  the  benefits  of  this  section." 

(3348)  "Contracts  of  Insane  Person  Void.— Ex- 
cept as  provided  in  the  preceding  section,  all 
contracts  of  an  insane  person  are  void,  but  he 
and  his  estate  shall  be  liable  for  necessaries  fur- 
nished him  which  may  be  recovered  upon  the 
same  proof  and  upon  tbe  same  conditions  as  if 
furnished  to  an  infant." 

The  notes  and  the  mortgage  securing  the 

same,  together  with  the  deed  sought  to  be 

canceled,  were  executed  after  the  passage 

of  this  act,  and  are  governed  by  its  terms. 
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MltcheU  V.  Baldwbi,  154  Ala.  346,  45  South. 
715;  Code  1907,  ^i  3347,  3348.  It  will  be 
noted  that  the  cases  of  Mitchell  v.  Baldwin, 
supra,  Galloway,  Trustee,  v.  Hendon,  131 
Ala.  280,  31  South.  603,  Wilkinson  v.  WU- 
klnson,  129  Ala.  279,  30  South.  578,  and 
Dougherty  v.  Powe,  127  Ala.  577,  80  South. 
624,  were  dealing  with  conveyances  made  be- 
fore tbe  passage  of  the  act  of  March,  1901, 
or  its  incorporation  In  the  Code  of  1907. 

In  Walker  v.  Wlnn,  142  Ala.  560,  39  South. 
12,  110  Am.  St.  Rep.  50,  4  Ann.  Cas.  537,  tbe 
Indorsement  of  a  promissory  note  by  the 
payee,  who  was  insane,  was  held  to  confer 
no  right  to  the  indorsee.  It  will  be  observed 
that  the. question  of  a  purchase  from,  or  of 
a  conveyance  by,  an  Insane  person  of  real 
estate,  with  a  construction  of  sections  3347 
and  3348  of  the  Code,  was  not  before  the 
court  The  record  shows  that  the  note  was 
made  and  Indorsed  before  the  statute  of 
March  2,  1901,  was  approved.  The  expres- 
sion in  the  opinion  In  Walker  v.  Wlnn,  supra, 
"Whatever  may  be  tbe  rulings  by  the  courts 
of  other  Jurisdictions  upon  the  question, 
this  court  is  fuUy  committed  to  the  doctrine 
that  the  contract  of  an  insane  person  is  ab- 
solutely void,"  did  not  apply  to  a  purchase  of 
real  estate  In  good  faith  and  for  a  valuable 
consideration  from  an  insane  person  without 
notice  of  such  insanity. 

The  case  of  Seaver  v.  Phelps,  11  Pick. 
(Mass.)  304,  22  Am.  Dec.  872,  cited  by  appel- 
lant's counsel,  was  In  trover  for  a  promis- 
sory note  pledged  to  the  defendant  by  the 
plaintiff  when  he  was  insane.  There  was  no 
statute  in  Massachusetts  like  the  Alabama 
statute. 

In  Head  v.  Lane,  6S  South.  343,  It  was  held 
that  where  tbe  life  tenant  with  absolute  pow- 
er of  disposition,  with  remainder  over,  sold 
tbe  property  when  Insane,  such  conveyance, 
under  the  Code  of  1907  (section  3348),  was 
a  nullity,  and  that  after  his  death  a  court  of 
chancery  would  give  the  remaindermen  re- 
lief against  such  a  conveyance.  The  life 
tenant  had  the  absolute  power  of  disposition 
a  valid  execution  of  which  wodld  defeat  the 
estate  of  the  remaindermen.  Because  of  tbe 
disability  of  insanity,  it  was  held  that  there 
could  be  no  valid  exerdse  of  this  power  of 
disposition. 

The  relief  provided  for  in  the  act  of  March 
2,  1901,  and  in  section  3347  of  tbe  Code,  was 
where  the  insane  person  dealt  tcith  Mi  ovm 
ettate,  and  not  in  the  execution  of  a  power. 

The  decree  of  the  chancellor  was  in  accord- 
ance with  the  views  here  expressed,  and  It 
is  therefore  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  MATFIBLD  and 
SOMERVILIiB,  JJ.,  concur. 
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MacPHERSON  et  al.  t.  HOOD  et  aL 
(No.  984.) 
(Snpreme  Court  of  Alabama.     Feb.  4,  1914.) 
Appeal  and  Bbbob  «=»907  —  Pbesentation 

FOB  Revibw  —  Recobd  —  Pbesumption  — 

Omission  or  Depositions. 

Where,  in  the  formal  applications  of  the 
solicitors  for  both  parties,  for  submission  of 
the  cause,  depositions  are  mentioned  as  being 
in  relation  to  the  subjects  on  which  the  sub- 
mission should  be  had,  and  the  decree  does  not 
negative  the  idea  that  the  submission  includes 
the  depositions,  it  will  be  presumed  on  appeal, 
where  such  depositions  are  omitted  from  the 
record,  that  the  decree  was  sustained  by  the 
proof. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {J  2899,  2911-2915,  2916, 
S673,  3674,  3676,  3678 ;  Dec.  Dig.  <8=>907.] 

Appeal  from  Ciity  Court  of  Bessemer; 
J.  C.  B.  Gwin,  Judge. 

Bill  by  J.  F.  MacPherson  and  others,  as 
trustees  of  the  First  Cumberland  Church, 
against  U  D.  Hood  and  others,  as  officers  of 
the  Fifth  Avenue  Presbyterian  Church,  to 
require  said  respondents  to  show  by  what 
right  or  title  they  dalm  to  have  any  in- 
terest in  the  property  of  the  Cumberland 
Presbyterian  Church,  and  to  authorize  com- 
plainants to  take  possession  of  said  prop- 
erty and  sell  the  same,  and,  after  discharging 
the  Just  -debts  thereof,  to  pay  the  balance 
over  to  the  accredited  treasurer  of  the  First 
Presbyterian  Church  In  the  city  of  Bessemer. 
Judgment  dismissing  the  bill,  and  complain- 
ants appeal    Affirmed,  with  amendment 

O.  I*  Odell,  of  Bessemer,  for  aK>ellants. 
Pinkney  Scott,  of  Bessemer,  for  appellees. 

McCT.BT.TiAN,  J.  From  a  final  decree,  of 
date  July  11,  1914,  dismissing  the  bill  filed 
by  the  appellants  against  appellees,  among 
others,  this  appeal  Is  prosecuted.  The  only 
errors  assigned  are  addressed  to  the  result 
made  effectlTe  by  this  decree. 

The  complainants'  note  of  testimony  for 
the  final  submission  of  the  cause  made  the 
depositions  of  several  named  persons  matters 
for  the  court's  consideration  in  arriving  at 
its  judgment  In  the  premises.  In  the  formal 
applications  of  the  solicitors  for  both  parties 
litigant,  for  submission  of  the  cause,  address- 
ed to  the  clerk  and  register  of  the  court,  dep- 
ositions are  mentioned  as  being  of  the  sub- 
jects on  which  the  submission  for  final  de- 
cree should  be  had.  Sims'  Chan.  Prac.  i  561. 
The  decree  itself  does  not  exclude  or  nega- 
tive, by  any  of  Its  recitals,  the  Idea  that  the 
submission  Included  as  subjects  of  the  court's 
consideration  the  depositions  mentioned  in 
the  complainants'  note  of  testimony  and 
depositions  referred  to  in  the  application  of 
complainants  to  the  clerk  and  register  to 
submit  the  cause  to  the  court  It  has  long 
been  the  established  practice  In  this  jurisdic- 
tion that  the  omission  from  the  record,  on 
appeal  from  a  decree  rendered  on  pleadings 
and  proof,  of  matters  of  evidence  embraced 


In  the  submission  of  the  cause,  gives  rise  and 
effect  to  the  presumption  that  the  decree  was 
sustained  by  the  proof.  Toon  t.  Finney,  74 
Ala.  843;  Winter  t.  City  GonncU,  79  Ala.  4a. 
490;  Wood  V.  Wood,  119  Ala.  183,  185,  24 
Sonth.  841;  Jefferson  t.  Sadler,  155  Ala.  537. 
46  South.  969 ;  Hale  v.  T.  a  I.  *  K.  R.  Co, 
183  Ala.  507,  62  South.  783 ;  Jordan  v.  Hardie. 
131  Ala.  72,  79,  31  South.  804.  This  ptesamp- 
tlon  results  from  the  obligation  tlie  appd- 
lants  assume  to  afflrmatively  show  ^ror  In 
thei  decree  assailed. 

The  record  on  appeal  In  this  catue  does  not 
contain  any  depositions.  Consistent  vrlth  the 
stated  presumption  that  the  decree  was  sup- 
ported by  the  evidence  before  the  trial  court 
It  may  well  be  that  vital  features  of  Uie  bill 
were  dlsproven.  The  note  of  submlsaton  for 
complainants  is  effective  to  show  tliat  the 
matter  of  depositions  noted  thereon  were  be- 
fore the  court  Wood  v.  Wood,  119  Ala.  185, 
24  South.  841. 

It  is  an  idea  common  to  the  sollcltora  that 
the  submission  was  on  bill  and  answers 
only.  The  record  does  not,  as  indicated, 
sustain  that  notion.  The  cause  here  most  be 
viewed  as  the  record  shows  it 

The  decree  is  accordingly  affirmed,  thongb 
amended  to  provide  that  the  dismissal  should 
be  without  prejudice.  The  costs  of  the  ap- 
peal will  be  taxed  against  appellants. 

Affirmed,  with  amendment 

ANDERSON,  C.  J.,  and  SAYBB  and 
OARDNB2R,  JJ.,  concur. 

°°°™°°°*  on  AU.  »» 

HTNES  et  al.  ▼.  UNDERWOOD  et  sL 

(No.  956.) 

(Supreme  Court  of  Alabama.     Jan.  14,  1915. 

Rehearing  Denied  Feb.  4,  1915.) 

1.  HOSIESTEAD    «=3l50— JuBiSDicnoN    TO  Sn 
ApABT — Letters  of  Administbatiow. 

Where  letters  of  administration  have  be«i 
granted  on  an  estate,  the  probate  court  has  no 
jurisdiction  to  set  apart  a  homestead  under 
Code  1907,  I  4224,  authorizing  the  setting  apart 
of  exemptions  before  administration ;  and  a  de- 
cree so  doing  is  void. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {|  294-305 ;  Dec.  Dig.  iS=>150.] 

2.  Judgment  ®=>346  —  Void  Judomeht  — 
RioHT  TO  ExptmoK  ntoM  R«cobd— Timx. 

A  void  judgment  may  at  any  time  be  ex- 
punged from  the  records  by  the  court  renderini 
the  same. 

[EJd.  Note.— For  other  cases,  see  Jndgiawt, 
Cent  Dig.  i  678;  Dec.  Dig.  <»=>346.] 

3.  Homestead  «=3l60— Setttno  Asidb— Sun 
TO   Vacate— Evidenob—Pbobats  Pbocekd- 

INOS. 

Where,  in  an  action  to  vacate  a  Judgment 
setting  apart  a  homestead  under  Code  1907,  i 
4224,  complainant  contended  that  the  judgment 
was  void  because  letters  of  administration  bad 
been  previously  granted,  the  probate  court  rec- 
ords of  the  proceeding  ui  which  the  homestead 
was  set  apart  should  have  been  received  in  eri- 
dence. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  !!  294-305;  Dec.  Dig.  «=»16a) 
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Appeal  from  Probate  Court,  Jefferson 
Comity;   J.  P.  StUes,  Jnd^e. 

Salt  by  Will  Hynes  and  others  against 
Faralee  Underwood  and  others.  From  de- 
cree for  defendants,  complainants  appeaL 
Reversed  and  remanded. 

Nathan  L.  IflUer  and  Needham  A.  Ora- 
bam,  Jr.,  both  of  Birmingham,  for  appel- 
lanta  Allen,  Bell  &  Sadler,  of  Birmingham, 
tor  appellees. 

This  opinion  was  prepared  for  the  conrt 
by  Mr.  Justice  DE  GRAFFENRIED: 

1.  On  the  18th  day  of  June,  1908,  letters 
of  administration  were  regnlarly  Issued  by 
the  probate  court  of  Jefferson  county  to  Rob- 
ert J.  Wheeler  upon  the  estate  of  Felix 
Hynes,  deceased.  On  the  7th  day  of  July, 
1909,  one  Josephine  Hynes,  claiming  to  be  the 
widow  of  said  Felix  Hynes,  filed  her  petition 
In  the  probate  court  of  said  county,  praying 
that  certain  real  estate  be  set  apart  to  her  as 
a  homestead.  The  petition  alleges  that  no 
letters  of  administration  had  been  granted 
upon  the  estate  of  said  Felix  Hynes,  and  that 
the  said  lands  were  all  of  the  lands  that  be- 
longed to  said  Felix  Hynes,  and  that  they 
wero  worth  not  exceeding  $2,000,  and  the  pe- 
tition showed  that  they  consisted,  of  an  un- 
divided Interest  in  a  lot  in  the  dty  of  Birm- 
ingham. 

At  the  time  of  the  filing  of  this  petition 
the  records  of  the  probate  court  of  Jefferson 
county  show  that  Robert  J.  Wheeler  was 
then  the  administrator  of  the  said  estate  of 
Felix  Hynes,  and  that  he  was  acting  as  such, 
and  they  also  show  that,  when  Robert  J. 
Wheeler  filed  his  petition  praying  for  letters 
of  administration  upon  said  estate,  he  stated 
that  the  lot  which  is  described  In  the  peti- 
tion of  Josephine  Hynes  was  all  of  the  proi>- 
erty  which  belonged  to  the  said  Felix  Hynes 
at  the  time  of  his  death.  In  other  words, 
the  records  of  the  probate  court  of  Jefferson 
county  show  conclusively  that  the  statement 
in  the  petition  of  said  Josephine  Hynes  that 
no  letters  of  administration  upon  the  estate 
of  Felix  Hynes,  deceased,  had  been  granted 
to  any  one  is  untrue.  On  the  contrary,  as  we 
have  already  said,  the  records  of  said  court 
show  conclusively  that  when  Josephine  Hynes 
filed  said  petition,  letters  of  administration 
upon  the  estate  of  Felix  Hynes,  deceased, 
had  been  granted  to  said  Robert  J.  Wheeler, 
and  that  the  administration  of  said  estate 
was  then  pending  in  said  court. 

[1]  2.  The  petition  of  Josephine  Hynes  for 
allotment  of  homestead  was  filed  under  sec- 
tion 4224  of  the  Code.  This  section  cannot 
be  appealed  to  when  letters  of  administra- 
tion have  been  granted  upon  an  estate.  The 
probate  court  has  no  Jurisdiction  to  set  apart 
a  homestead  under  the  provisions  of  said 
section  wheu  letters  of  administration  have 
been  granted  upon  an  estate,  and,  if  it  does 
so,  its  decree  is  coram  nom  judioe  and  void. 


This  is  made  plain  by  the  decision  of  this 
court  in  Miles  v.  Lee  et  aL,  180  Ala.  439,  61 
South.  915.  An  examination  of  that  case  will 
disclose  the  reasons  which  underlie  this  con- 
struction of  said  section  4224  of  the  Code. 

[2]  3.  The  records  of  the  probate  court  of 
Jefferson  county  therefore  show  that  the  pro- 
bate court,  in  rendering  its  decree  setting 
apart  a  homestead  to  Josephine  Hynes,  pro- 
ceeded under  a  statute  which  gave  it  no  Ju- 
risdiction, and  that  the  said  decree,  for  that 
reason,  is  void.    Miles  v.  Lee  et  al.,  supra. 

When  the  records  of  a  court  show  that  one 
of  its  Judgments  is  void,  the  court  rondering 
such  Judgment  will  expunge  such  Judgment 
front  its  records  at  any  time.  Martin  v.  At- 
kinson, 108  Ala.  320,  18  South.  888;  3  Mayf. 
Dig.,  p.  1178,  i  873;  Ohamblee  v.  Cole,  128 
Ala.  649,  30  South.  630;  Brooks  v.  Johns, 
119  Ala.  412,  24  South.  34S ;  8  Mayf.  Dig.  p. 
1177,  I  883. 

[3]  In  our  opinion,  the  records  of  the  pro- 
bate court  of  Jefferson  county,  which  were 
offered  in  evidence,  and  which  should  have 
been  received  in  evidence  by  the  court,  show, 
for  the  reasons  above  stated,  that  the  decree 
of  said  court  setting  aside  to  Josephine  Hynes 
as  a  homestead  the  lands  described  in  the 
petition  of  said  Josephine  Hynes,  which  ap- 
pears In  this  record,  is  null  and  void. 

The  decree  of  the  court  below  refusing  to 
vacate  said  decree  is  therefore  reversed,  and 
the  cause  is  remanded  to  the  conrt  below  for 
further  proceedings  in  accordance  with  this 
opinion. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  McCLELLAN, 
SATBB,  and  DB  ORAFFENRIEO,  JJ.,  con- 
cur. 

(ISl  Ala.  372) 
HALLBTT  MFG.  CO.  v.  H.  CURJEL  &  CO. 

(No.  844.) 
(Supreme  Conrt  of  Alabama.    Jan.  21,  191S.) 

1.  Sales  «=»175— Contbact— Dbuvert. 

Under  a  contract  by  which  plaintiff  agreed 
to  sell,  and  defendants  to  buy,  2,500  Ioks,  to  be 
delivered  in  three  equal  installments,  Detween 
Nov.  I,  1913,  and  April  I,  1914,  providing  that 
defendants  shall  give  four  weeks'  notice  of  the 
time  each  delivery  is  to  be  made,  but  must  call 
for  and  accept  the  first  delivery  by  January  1, 
1914,  defendants  having,  December  26,  1913. 
notified  plaintiff  that  they  did  not  want  any  of 
the  logs  it  was  preparing  to  deliver  as  the  first 
installment,  it  could  make  delivery  thereof  any 
time  before  April  1,  1914,  so  that  though  De- 
cember 29,  1913,  they  demanded  that  delivery 
thereof  be  made  within  four  weeks,  plaintiff  was 
not  in  default  in  tendering  delivery  on  February 

2,  1914. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  435 ;  Dec.  Dig.  «S=>175.] 
2.  Sales  <S=>163— Contkact— Dklivibt. 

The  provision  of  a  contract   for   sale  by 

Elaintiff  to  defendants  of  logs,  to  be  delivered 
a.  8.  Mobile,  that  if  at  any  time  plaintiff  is 
authorized  to  make  a  delivery  of  logs  there  be 
no  vessel  in  port  ready  to  receive  them,  they 
shall  thereafter  be  held  and  handled  entirely  at 
the  expense  of  defendants,  who  must  accept  and 
pay  for  them  as  though  delivery  bad  been  made 
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f.  a.  B.  at  Mobile,  Is  intended  entirely  for  plain- 
tiff's protection,  so  that,  the  steamer  to  wliich 
defendants  directed  plaintiff  to  make  delivery 
not  being  ready  at  the  stated  time  to  receive 
them,  plaintiff  was  not  required  to  tender  them 
to  defendants  themselves,  but  could  bold  them 
till  the  steamer  was  ready. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
IMg.  §§  358-366;    Dec.  Dig.  <8=»153.] 

Appeal  from  Lew  and  Equity  Court,  Mobile 
County;    Saffold  Bemey,  Judge. 

Action  by  tbe  Hallett  Manufacturing  Com- 
pany against  H.  Curjel  Sc  Co.,  as  a  partner- 
ship and  ludlviduals,  for  breach  of  contract 
to  purchase  logs.  Judgment  for  defendant  on 
demurrers  to  the  complaint,  and  plaintiff  ap- 
peals.   Reversed,  rendered,  and  remanded. 

The  second  count  Is  as  follows : 

"Plaintiff  claims  of  defendant  $5,000  for  the 
breach  of  an  agreement  entered  into  by  them 
on  April  22,  1913,  in  substance  as  follows: 
The  said  Hallett  Manufacturing  Company 
agrees  to  sell  and  said  H.  Curjel  &  Co.  agrees 
to  purchase  2,500  hickory  logs  ranging  in  diam- 
eter from  S  to  14  inches,  but  averaging  not  more 
than    12   inches  in  diameter,    at   the   price   of 

t  12.50  per  thousand  superficial  feet,  and  to  be 
elivered  and  paid  for  as  follows;  The  said 
logs  shall  be  delivered  f.  a.  s.  Mobile,  Ala.,  in 
three  shipments  of  approximately  833  logs  each, 
between  November  1,  1913,  and  April  1,  1914. 
The  said  Curjel  ft  Co.  shall  give  four  weeks 
written  notice  of  the  time  that  each  delivery 
is  to  be  made,  but  most  call  for  and  accept  the 
delivery  of  at  least  one-third  of  said  logs  by 
January  1,  1014.  The  said  Hallett  Manufac- 
turing Company  shall  be  entitled  to  four  weeks 
time  after  the  making  of  each  delivery  before 
it  can  be  compelled  to  make  the  next  delivery. 
Should  the  said  Curjel  Company  not  give  notice 
requiring  the  delivery  of  all  of  said  logs  by 
April  1,  1914,  the  said  Hallett  Manufacturing 
Company  shall  have  the  right  to  deliver  the 
same  at  any  time  within  three  days  before  or 
after  April  1,  1914,  and  the  said  Curjel  &  Co. 
must  accept  said  delivery  although  they  may  not 
have  requested  the  same.  If  at  any  time  that 
the  said  Hallett  Manufacturing  Company  is  au- 
thorized to  make  a  delivery  under  this  contract 
of  any  of  said  2,500  logs  there  is  no  vessel  in 
port  ready  to  receive  the  same,  the  said  logs 
shall  thereafter  be  held  and  handled  entirely  at 
the  expense  of  the  said  H.  Corjel  &  Co.,  who 
must  accept  and  pay  for  the  same  in  all  re- 
spects as  though  delivery  had  been  made  f.  a.  s. 
at  Mobile.  Each  and  every  delivery  of  logs 
made  pursuant  to  the  terms  thereof  shall  be 
paid  for  in  cash  as  soon  as  the  delivery  is 
made.'  To  which  said  agreement  there  was  sub- 
sequentlv  added,  on  the  2d  day  of  June,  1913, 
the  further  provision  that  the  said  logs  should 
measure  10  feet  and  upwards  in  length.  And 
plaintiff  sa^s  that  on,  to  wit,  December  26, 
1913,  it  notified  defendants  that  it  then  had  up 
the  rivers  tributary  to  Mobile  the  logs  neces- 
sary to  make  a  delivery  under  the  aforesaid 
contract,  and  was  about  to  send  boats  and 
barges  therefor,  and  defendants  then  advised 
plaintiff,  in  substance,  that  they  would  not 
want  any  of  the  logs  which  plaintiff  was  so  pre- 
paring to  brin^  down,  but  three  days  thereafter, 
and  on,  to  wit,  December  29,  1913,  defendant 
made  written  demand  upon  plaintiff  for  the  de- 
livery, within  not  more  than  four  weeks,  of  the 
first  installment  of  lo^s  under  said  contract.  In 
the  meantime,  plaintiff,  relying  upon  the  afore- 
said previous  statement  of  defendants,  had  so 
made  its  arrangements  for  the  bringing  down  of 
the  said  logs  that  they  probably  would  not 
reach  Mobile  within  four  weeks,  but  notwith- 
standing the  same,  plaintiff  hurried  the  bring- 
ing down  of  the  said  logs  to  Mobile,  and  on  or 


about  FebruaiT  2,  1914,  had  them  ready  for  de- 
livery at  Mobile,  and  tuen  offered  to  deliver  to 
defendants  833  logs  of  the  kind,  quality,  and 
sizes  called  for  by  said  contract,  and  defendants 
offered  to  accept  them  if  plaintiff  would  deliver 
them  on  credit,  but  plaintiff  declined  to  extend 
such  credit  to  defendants,  and  they  refused  to 
accept  or  pay  for  said  logs,  although  defendants 
only  use  for  said  logs  was  to  export  them  and 
there  had  been  available  no  means  or  opportu- 
nity for  shipping  them  at  any  time  between 
January  25,  and  February  2,  1914.  And  plain- 
tiff avers  that  by  so  refusing  to  accept  ana  pay 
for  said  logs,  defendants  breached  the  said  con- 
tract. 

"Plaintiff  farther  avers  that  by  letter  dated 
January  24,  1914^efendants  asked  for  a  deliv- 
ery on  February  23,  1914,  of  the  second  install- 
ment of  833  of  the  logs  covered  by  the  contract, 
and  for  delivery  on  March  23,  1914,  of  the  third 
installment  of  similar  quantity  of  said  logs,  and 
by  letter  of  February  18,  1914,  requested  that 
the  said  February  delivery  be  made  to  the 
steamship  Asian,  to  which  plaintiff  agreed. 
I'laintiff  then  had  the  logs  necessary  for  such 
delivery  on  wharves  and  halves  at  Mobile,  and 
was  and  continued  ready,  willing,  and  able  to 
make  said  delivery,  and  notified  defendants  that 
the  delivery  would  be  made  as  soon  as  the  said 
steamship  was  willing  to  receive  the  same._  The 
said  steamship  was  then  engaged  in  loading  at 
Mobile  a  general  cargo,  and  plaintiff  kept  in 
touch  with  the  agent  of  said  steamship  who  was 
in  control  of  such  loading,  and  found  that  said 
steamship  would  be  ready  for  and  would  receive 
such  delivery,  on  but  not  before  February  17, 
1914,  and  plaintiff  was  able,  ready,  and  willing 
to  then  an^  there  make  such  delivery.  How- 
ever, on  February  26,  1914,  defendant  notified 
plaintiff  in  writing  that  they  considered  the 
contract  breached  by  the  plaintiff's  failure  to 
make  said  delivery,  and  expected  to  hold  it  lia- 
ble for  any  damage  which  defendants  might  suf- 
fer thereby,  and  thereupon  defendants  refused 
to  receive  and  pay  for  any  logs  under  the  said 
contract,  the  defendants  taking  the  position  that 
plaintiff  had  breached  the  contract,  and  that  de- 
fendants were  no  longer  liable  thereunder.  And 
plaintiff  alleges  that  thereby  defendants  again 
breached  their  aforesaid  contract.  And  plaintiff 
further  alleges  that  by  reason  of  the  aforesaid 
breaches  it  has  been  greatly  damaged,  where- 
fore it  sues  and  claims  of  defendants  the  afore- 
said sum  of  $5,000." 

The  demurrers  to  the  second  count  raise 
the  questions  discussed  In  the  opinion.  The 
demurrers  which  are  directed  to  the  entire 
count  are  on  the  ground  that  the  complaint 
shows  on  its  face  that  plaintiff  company  did 
not  comply  with  Its  own  contractual  obliga- 
tions In  tendering  to  defendant  the  several 
Installments  of  logs. 

Stevens,  McCorvey  &  Dean,  of  Mobile,  for 
appellant  Clarke,  Brown  &  Howard,  of  Mo- 
bile, for  appellee. 

SOMERVIIiLE,  J.  Conceding,  without  de- 
ciding, that,  with  respect  to  the  delivery  of 
the  several  installments  of  logs,  the  date  of 
such  deliveries  being  fixed  by  the  seasonable 
demands  of  the  defendants,  time  was  of  the 
essence  of  the  contract,  yet  we  think  it  is  per- 
fectly clear  that  neither  of  the  assignments 
of  breach,  as  set  out  In  the  complaint,  was 
subject  to  the  demurrer. 

[1]  As  to  the  first  installment,  it  was  the 
duty  of  the  defendants  to  call  for  and  accept 
a  delivery  to  be  made  not  later  than  January 
1st,  and  the  call  should  have  been  made  not 


«B»For  ethar  cssm  ■••  same  topic  sad  KBY-NUUBJSU  lit  aU  K«y-Namb*r«d  Dlgwu  and  Indaxw 


Digitized  by 


Google 


Ala.) 


PATTERSON  y.  STATE 


997 


later  than  December  4th.  The  complaint  al- 
leges that  the  defendants  notified  the  plaintiff 
as  late  as  December  26tb  that  they  did  not 
want  any  of  the  logs  which  the  plaintiff  was 
then  preparing  to  deliver  as  a  first  Install- 
ment In  compliance  with  the  contract  This 
being  true,  the  plaintiff  was,  as  to  this  in- 
stallment, relieved  of  the  primary  obligation 
to  deliver  in  accordance  with  the  demand  of 
the  defendant,  and  thereafter  the  plaintiff 
was  authorized  to  make  the  delivery  under 
the  general  provision  of  the  contract  at  any 
time  "between  the  1st  day  of  November,  1913, 
and  the  Ist  day  of  April,  1914."  We  hold 
that  the  defendants  having  breached  their 
own  obligation  in  the  premises  could  not, 
by  their  demand  made  on  December  29th, 
Impose  upon  the  plaintiff  the  duty  of  deliver- 
ing this  installment  within  four  weeks  of 
that  date  and,  further,  that  the  tender  of  this 
installment  on  February  2d  was  a  compliance 
by  the  plaintiff  with  the  obligation  then  rest- 
ing upon  It,  as  modiSed  by  the  prior  default 
of  the  defendants. 

[2]  Aa  to  the  tender  of  the  second  install- 
ment, the  demurrer  makes  the 'point  that,  the 
designated  transport  steamer  not  being  ready 
on  the  exact  date  to  receive  and  load  the 
logs,  it  was  the  duty  of  the  plaintiff  to  ten- 
der the  logs  to  the  defendants  themselves.  It 
Is  obvious,  however,  that  the  provision  that. 
If  there  were  no  vessel  In  port  ready  to  re- 
ceive any  installment,  "the  said  logs  shall 
thereafter  be  held  and  handled  entirely  at  the 
expense  of  the  said  H.  Curjel  ft  Co.,  who 
must  accept  and  pay  for  the  same  in  all  re- 
spects as  though  delivery  had  been  made  t.  a. 
8.  at  Mobile,"  was  Intended  for  the  protection 
of  the  plaintiff  alone;  and  we  hold  that  the 
allegations  of  the  complaint  show  a  full  com- 
pliance by  the  plaintiff  with  his  obligations 
nnder  the  contract.  We  think,  moreover,  that 
even  bad  the  designated  steamer  been  ready 
to  receive  the  logs  on  February  23d,  a  deliv- 
ery to  the  steamer  on  February  27th  would, 
under  all  the  circumstances,  have  constituted 
prima  facie  a  substantial  compliance  with 
the  contract. 

The  Judgment  of  the  trial  court  will  be  re- 
versed, and  a  Judgment  will  be  here  rendered 
overruling  the  demurrer  to  the  complaint 

Reversed,  rendered,  and  remanded. 

ANDERSON,  G.  J.,  and  MAYFIBIiD  and 
GARDNER,  JJ.,  concnr. 


<U1  Ala.  lO 

PATTERSON  et  al.  v.  STATE.    (No.  702.) 
(Supreme  Court  of  Alabama.     Jan.  11,  1913.) 

1.  Homicide  $=>22 — iNSTBtrcTioNS  —  "Ltino 
IN  Wait"— "Murder  in  First  Degree." 
Under  Code  1907,  §  7084,  providing  that 
every  homicide  perpetrated  by  lying  in  wait  Is 
"murder  in  the  first  degree,  where  the  court 
in  a  prosecution  for  murder,  charged  that  if  the 
defendants  lay  in  wait  for  the  deceased,  and  kill- 
ed him  with  a  gun  while  lying  in  wait,  they  were 


guilty  of  murder  In  the  first  degree,  such  in- 
struction was  proper;  'lying  in  wait"  meaning 
being  in  ambush  for  the  purpose  of  murdering 
another. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  Si  35-38;   Dec.  Dig.  <S=>22. 

For  other  definitions,  sec  Words  and  Phrases, 
First  and  Second  Series,  Lying  in  Wait:  Mur- 
der in  First  Degree.] 

2.  Cbiuinai,  Law  <s=s>829  —  Afpeal  —  Habu- 
LEss  Error— Rbfosal  of  Requested  In- 
struction. 

Where  a  requested  instruction  that  the  jury 
might  disregard  testimony  of  a  witness  if  they 
found  from  the  evidence  that  he  bad  made  con- 
tradictory statements  as  to  material  faota  in 
the  case  was  refused,  but  others  substantially 
embodying  it  were  given,  any  error  in  the  refus- 
al was  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2011;  Dec.  Dig.  «=829.1 

3.  Criminal  Law  «=»656— Trial  —  Remarks 
OF  Judge— Reprimand  of  Witness. 

Where  the  judge,  following  a  question  to 
a  witness,  stated  that  it  looked  like  a  man  who 
had  been  justice  of  the  peace  ought  to  have 
sense  enough  to  answer  the  questions  asked,  the 
statement  being  a  reprimand  addressed  solely  to 
the  witness  and  not  to  the  jury,  and  having  no 
bearing  upon  his  credibility,  was  within  the 
court's  proper  function. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1524-1633;  Dec.  Dig.  «=» 
656.] 

4.  WiTNEssKs  <S=»393—lMPEACiniENT— Previ- 
ous Inconsistent  Testimony. 

In  a  prosecution  for  murder,  where,  after 
cross-examination  of  the  defendants,  the  prose- 
cution offered  in  evidence,  for  purposes  of  im- 
peachment a  stenographic  report  of  their  pre- 
vious inconsistent  testimony  before  the  coroner's 
jury,  it  being  shown  by  the  stenographer  that  he 
had  taken  down  only  part  of  the  testimony,  but 
that  what  he  had  taken  down  was  correctly  re- 
produced, and  where  the  defendants  objected  to 
the  admission  of  the  report  because  it  did  not 
contain  all  the  testimony,  those  parts  of  the  re- 
port which  tended  to  contradict  defendants'  tes- 
timony at  the  trial  were  admissible. 

[Ed.  Note. — ^For  other  cases,  see  Witnesses, 
Cent.  Dig.  eg  1252-1257;  Dec.  Dig.  <3=>303.] 

5.  Criminal  Law  «=3695—TBiAir— General 
Objection  to  Evidence. 

In  a  prosecution  for  murder,  where  defend- 
ants objected  generally  to  the  admission  in  ev- 
idence, to  impeach  their  testimony  on  cross- 
examination,  of  a  stenographer's  transcript  of 
portions  of  their  testimony  before  the  coroner's 
jury,  and  parts,  at  least  of  such  transcript  were 
admissible,  the  whole  was  admissible,  since  the 
duty  to  separate  by  specific  objection  the  inad- 
miasible  from  the  admissible  parts  rested  upon 
the  defendants  alone,  not  upon  the  court 

[Ed.  Note.— For  other  cases,  see  Ci-iminal 
Law.  Cent  Dig.  gS  1633-1638;  Dec.  Dig.  «=» 
695.] 

Appeal  from  Circuit  Court,  Cullman  Cioun- 
ty;   A.  H.  Alston,  Judge. 

Clyde  Patterson  and  others  were  convlctp 
ed  of  murder,  and  they  appeal.    Affirmed. 

F.  E.  St.  John,  of  Cullman,  and  Callahan 
&  Harris,  of  Decatur,  for  appellants.  R.  C. 
BrickeU,  Atty.  Gen.,  and  T.  H.  Scay,  Asst 
Atty.  Gen.,  for  the  State. 

McCILELIiAN,  J.  The  appellants  were 
ajudged  guilty  of  the  murder  of  Robert  Mill- 
er, and  are  sentenced  to  imprisonment  during 
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their  lives.  Robert  Miller  and  Rube  Carter 
were  shot  to  death,  from  a  roadside,  whUe 
traveling  in  a  wagon.  A  clear  case  of  as- 
sasainatlon  was  made  by  the  proof.  The  is- 
sue was  whether  appellants,  father  and  son, 
were  among  the  guilty  agents.  There  was 
evidence  which,  if  credited,  supported  the 
jury's  finding.  Able  counsel  appeared  in 
tl^elr  defense  below  and  appear  on  this  ap- 
peal,  presenting  in  full  brief  the  grounds  up- 
on which  insistencies  for  reversible  errors 
are  rested.  In  the  order  of  their  discussion 
by  appellant's  counsel  in  brief,  we  will  treat 
In  the  opinion  the  asserted  errors. 

[1]  At  the  instance  of  the  prosecution  the 
court  gave  the  following  special  instruction 
to  the  Jury: 

"I  charge  you,  gentlemen  of  the  jury,  that  if 
you  believe  from  the  evidence  in  this  case,  be- 
yond a  reasonable  doubt,  that  the  defendants 
were  lying  in  wait  for  the  deceased,  Robert  Mil- 
ler, and  killed  him  by  shooting  him  with  a  gun 
while  lying  in  wait,  then  they  would  be  guilty  of 
murder  in  the  first  degree." 

This  instruction  was  in  accord  with  the 
pertinent  language  and  legal  etCect  of  the 
statute  (Code,  {  7084),  as  weU  as  with  Mitch- 
eU's  Case,  60  Ala.  28,  29. 

According  to  Bouvier,  "lying  in  wait"  means 
"being  in  amlmsh  for  the  purpose  of  mur- 
dering another."  Such  is  the  significance  of 
the  phrase,  as  employed  in  the  quoted  in- 
struction. 

[2]  Appellants  complain  of  the  refusal  of 
the  court  to  give  the  jury  this  charge: 

"The  court  charges  the  jury  that  if  the  wit- 
ness Mac  Miller  willfully  and  intentionally 
swore  falsely  that  he  did  not  have  the  conver- 
sation with  Dr.  Baird,  as  testified  to  b^  Dr. 
Baird,  then  they  may  discard  all  the  testmiony 
of  Mac  Miller." 

The  substance  of  the  just  quoted  request 
for  instruction  was  sufficiently  contained  In 
the  following  charges  given  at  the  defendant's 
Instance: 

"The  court  charges  the  jury  that  if  they  find 
from  the  evidence  that  Mac  Miller  has  made 
contradictory  statements  as  to  material  facts  in 
this  case  or  any  of  such  facts,  the  jury  may  look 
to  these  contradictory  statements  in  order  to 
determine  what  credence  they  will  give  to  the 
testimony  of  Mac  Miller.    •    •    • 

"If  the  jury  believe  from  the  evidence  that 
the  witness  Mac  Miller  swore  willfully  falsely 
in  one  particular,  the  jury  are  authorized  to 
disregard  the  evidence  of  said  Mac  Mil- 
ler.   •    •    • 

"If  the  witness  Mac  Miller  has  been  impeach- 
ed, then  the  jury  may  disregard  the  entire  testi- 
mony of  said  Mac  Miller,  unless  it  be  corrobo- 
rated by  other  testimony  not  so  impeach- 
ed.     

So,  even  assuming  (for  the  occasion  only) 
that  there  was  error  in  refusing  the  quoted 
request  for  instruction.  It  was  without  prej- 
udice to  the  appellants. 

[3,4]  On  the  cross-examination  of  defend- 
ants' witness  W.  H.  Waldrop,  following  a 
simple  question  proi)ounded  to  him,  the  bill 
recites  this  matter: 

"Thereupon  the  presiding  jud|[e  stated  to  the 
witness  In  the  presence  of  the  jury,  and  while 
the  witness  was  on  the  stand,  that  it  looks  like 


'  a-man  who  bad  been  a  justice  of  the  peace  ou(At 
to  have  sense  enough  or  intelligence  esoagii  to 
answer  the  questions  asked." 

The  evident  purpose  was  to  reprimand  the 
witness  for  a  failure  to  answer  the  "ques- 
tions asked,"  and  to  promote  the  orderly, 
prompt  taking  of  the  testimony  on  the  tiiaL 
The  statement  of  court  had  no  bearing  or 
effect  upon  the  credibility  of  the  witness  or 
upon  the  credence  to  be  accorded  or  that 
might  be  accorded  the  testimony  the  wit- 
ness had  given  or  would  thereafter  give. 
The  statement  was  addressed  to  the  witness, 
not  to  the  Jury,  and  was  within  the  coort's 
function  to  control,  within  proper  limits, 
the  examination  of  witnesses.  There  was  no 
error  in  the  utterance  of  the  quoted  remarks 
to  the  witness.  None  of  the  cases  cited  on 
brief  are  authority  for  a  contrary  conclusion. 
After  the  defendants  (appellants)  bad  been 
cross-examined  by  the  prosecution,  daring 
which  examination  each  was  asked  questions 
touching  his  testimony  before  the  coroner's 
jury,  the  prosecution  offered  in  evidence  the 
stenographic  report  made  of  their  testimony 
on  that  occasfon.  It  was  shown  by  the  tes- 
timony of  the  stenographer  who  made  the  re- 
port that  he  did  not  take  down  parts  of  what 
defendants  stated  before  the  Cormier's  jury, 
being  directed  by  the  state's  representative 
to  omit  certain  matters  which  he  described. 
The  stenographic  report  was  shown  to  be  a 
correct  reproduction  of  what  it  pnri>orted  to 
reproduce.    The  bill  recites: 

"The  defendants  objected  to  the  introduction 
of  said  testimony  on  the  ground  that  all  of 
said  testimony  was  not  taken  down  by  the  ste- 
nographer who  took  down  said  testimony  before 
the  coroner's  jury." 

This  was  the  only  objection  made  to  the 
admission  in  evidence  of  the  stenographic 
report.    All  others  were  thereby  waived. 

[S]  It  is  manifest  that  at  least  parts  of 
the  stenographic  report  were  relevant  and 
admissible  under  the  familiar  role  for  im- 
peaching a  witness  by  showing  statements, 
previously  made,  contradictory  of  testimony 
he  has  given  on  the  hearing  or  investigation 
in  progress.  Those  parts  of  the  stenographic 
report  which  tended  to  contradict  the  testi- 
mony given  by  the  defendants  on  the  trial 
were  admissible.  The  objecti(»  was  ad- 
dressed to  the  whole  of  the  report  offered. 
If  any  part  of  it  was  admissible,  then  the 
objection  was  due  to  be  overruled.  Hill  y. 
State,  146  Ala.  51,  41  South.  621;  Longmlr« 
V.  State,  130  Ala.  66,  30  South.  413.  There 
was  no  duty  on  the  court  to  separate  the  ad- 
missible parts  of  the  report  from  the  Inadmis- 
sible. It  was  the  obligation  of  the  objector 
to  point  out  in  his  objection  the  parts  that 
were  inadmissible.  In  support  of  the  con- 
tention for  error  in  this  particular,  appel- 
lants' counsel  cite  the  following  decisions  de- 
livered here:  Tharp  v.  State,  15  Ala.  755. 
766 ;  Horton  t.  State,  63  Ala.  488,  495 ;  Masee 
v.  Doe  ex  dem.  Hallett,  22  Ala.  699 ;  GUder- 
sleeve  v.  Caraway,  10  Ala.  260,  44  Am.  Dec 
485.    All  of  these  decisions  relate  to  prevl- 
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oosly  glyen  tesUmony  of  a  witness  who  had 
since  died.  In  such  cases  it  is  essential  that 
the  entire  testimony  of  the  deceased  witness 
shall  be  proffered  as  evidence.  The  purpose 
there  Is  the  substitution  of  the  attainable — 
the  reproduction — for  that  which  is  made  un- 
attainable by  the  death  of  the  witness.  The 
rule  there  applicable  has  no  application  to 
circumstances  here  under  review.  No  error 
appearing,  the  Judgment  must  be  affirmed. 
AfBrmed. 

ANDERSON,  O.  J.,  and  SATEB  and  DB 
GBAFFENRIED,  JJ.,  concur. 


(191  Ala.  nS) 

liEB   ▼.   JEFFERSON   COTJNTT   BLDG.   ft 
LOAN  ASS'N  et  al.     (No.  397.) 

(Supreme  Court  of  Alabama.     Feb.  4,  1915.) 

MoBTOAQis    ©=9616— FoRECLOStTKE— Redemp- 
tion —  DBinjBBBB  TO  Bill — Riobt  to  Pbb- 

SBNT. 

A  respondent  without  interest  in  the  prop- 
erty conld  not  by  demurrer  question  the  suffi- 
ciency  of  the  bill  as  one  for  the  enforcement  of 
complainant's  statutory  right  of  redemption 
against  another  respondent,  a  purchaser  at  a 
foreclosure  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  ii  1833-1844 ;   Dec  Dig.  «=>616.] 

Appeal  from  Chancery  Court,  Jefferson 
County;  A.  H.  Benners,  Chancellor. 

Suit  by  Florence  Lee  against  the  Jefferson 
County  BuUdlng  &  Loan  Association  and 
another.  From  decree  sustaining  a  demur- 
rer to  the  bill,  complainant  appeals.  Re- 
versed and  remanded. 

Brie  PcttuB,  of  Birmingham,  for  appellant 
George  B.  Bush,  of  Birmingham,  for  appel- 
lees. 

GARDNER,  J.  One  C.  W.  Lee  (now  de- 
ceased) executed  two  mortgages  to  the  re- 
spondent Jefferson  County  Building  &  Loan 
Association  on  certain  real  estate  described 
In  the  bill  of  complaint,  the  first  mortgage 
being  executed  in  March,  1907,  and  the  sec- 
ond In  May,  1907,  each  to  secure  a  loan  of 
$500.  These  two  mortgages  were  foreclosed 
on  April  13,  1912;  the  said  company  becom- 
ing the  purchaser  at  the  foreclosure  sale. 

The  complainant,  Florence  Lee,  who  was 
the  widow  of  the  said  C.  W.  Lee,  flies  this 
bill,  the  prime  purpose  of  which  appears  to 
be  the  enforcement  of  the  statutory  right 
of  redemption.  The  bill  makes  a  party  re- 
spondent also  one  Ella  Dial,  who  filed  a  de- 
murrer to  the  bill  assigning  separate  grounds 
going  to  the  insufficiency  of  the  bill  as  one 
to  exercise  the  statutory  right  of  redemp- 
tion. Respondent  Jefferson  County  Building 
ft  Loan  Association  does  not  appear  to  have 
offered  any  demurrer  to  the  bill,  nor  to  have 
answered  the  same. 

From  the  decree  of  the  chancellor  sustain- 
ing the  demurrer  of  the  respondent  Ella 
Dial,    complainant   prosecutes    this    appeal. 


The  bill  alleges  that  the  respondent  Ella 
Dial,  in  March,  1912  (which  was  prior  to 
the  foreclosure),  paid  to  the  respondent  loan 
association  the  sum  of  $514.80,  which  she  de- 
rived from  the  estate  of  C.  W.  Lee,  deceased, 
whether  rightfully  or  wrongfully  from  said 
estate  the  bUI  does  not  sufficiently  disclose. 
It  is  alleged  that  said  Ella  Dial  entered  into 
a  contract  with  the  said  loan  association  in 
regard  to  such  sum,  which  contract  is  made 
an  exhibit  to  the  bilL  Referring  to  the  con- 
tract, we  would  judge  that  said  respondent 
Blla  Dial  had  set  up  some  independent  claim 
of  title  or  right  to  the  possession  of  the  prop- 
erty'described  in  the  mortgages,  but  that  it 
had  been  adjudged  in  a  tria}  had  for  that 
purpose  that  she  bad  no  title  thereto  nor 
right  to  possession  thereof,  and  that  the  con- 
tract entered  into  was  merely  for  the  pur- 
pose of  protecting  the  said  Ella  Dial  in  the 
sum  paid  by  her  to  said  association,  in  the 
event  she  did  not  succeed  in  her  efforts  to 
acquire  the  property. 

The  bill,  in  short,  shows  that  the  respond- 
ent Jefferson  County  Building  ft  Loan  Asso- 
ciation was  the  purchaser  of  this  property  at 
the  foreclosure  sale,  and  there  is  nothing  in 
the  bill  to  show  that  said  association  bSk 
either  parted  with  the  title  tliereto  or  con- 
tracted to  do  so.  There  is  no  contract  o{ 
sale  whatever  shown  in  the  bill.  The  statu- 
tory right  of  redemption  is  to  be  exercised 
against  the  purchaser  at  the  sale,  or  bis 
vendee.  It  cannot  be  contended  that  the  re- 
spondent Blla  Dial  is  in  any  sense  the  ven- 
dee of  said  purchaser  so  far  as  this  bill  dis- 
closes, and,  indeed,  it  does  not  appear  from 
this  bill  that  she  has  any  title,  either  legal 
or  equitable,  to  this  property.  Therefore 
the  bill  shows  that  the  statutory  right  of 
redemption  could  be  exercised  only  against 
the  said  respondent  association.  Said  asso- 
ciation has  not  seen  fit  to"  offer  any  demurrer 
to  the  bill.  The  respondent  Ella  Dial,  being 
without  interest  In  the  property,  is  In  no 
position  to  raise  the  question  of  the  Insuffi- 
ciency of  the  bUl  as  one  for  the  enforcement 
of  the  statutory  right  of  redemption  against 
the  said  association.  This  can  be  done  by  the 
association  alone,  and  for  this  conclusion  we 
deem  citation  of  authority  unnecessary. 

The  bill  may  be  defective  as  one  seeking 
the  enforcement  of  the  statutory  right  of  re- 
demption, and,  indeed,  as  we  read  the  brief 
of  counsel  for  appellant,  this  seems  to  be 
practically  conceded,  but,  if  so,  it  is  a  mat- 
ter which  cannot  be  presented  upon  the  de- 
murrer of  the  respondent  Ella  Dial. 

The  bill  also  seems  to  seek  an  accounting 
against  the  said  Ella  Dial,  and  it  may  be 
conceded  that  the  bill'  is  wholly  insufficient 
as  one  for  that  purpose;  yet  the  demurrer 
does  not  seem  to  take  the  point,  nor  is  the 
question  presented  that  said  respondent  Is 
not  a  necessary  or  proper  party  to  the  cause. 

The  demurrer  of  the  respondent  Ella  Dial 
goes  to  the  whole  bill.    Its  sufficiency  as  one 
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for  the  exercise  of  the  statutory  right  of  re- 
demption can  only  be  questioned  by  the  re- 
spondent association,  and  it  therefore  fol- 
lows that  the  learned  chancellor  fell  into 
error  in  sustaining  the  demurrer  of  respond- 
ent Ella  Dial  to  the  bill. 

The  question  as  to  whether  or  not  by  the 
bill  sufficient  excuse  is  shown  for  failure  to 
make  tender  (section  5748,  Ck>de  of  1907; 
Johnson  v.  Davis,  180  Ala.  143,  60  South.  799; 
Dozier  v.  Parrior,  66  South.  865),  and  other 
questions  as  to  its  suflTciency  as  a  bill  for 
the  exercise  of  statutory  right  of  redemption, 
are  therefore  not  presented  to  us,  nor,  in- 
deed, are  these  questions  discussed  at  any 
loigth  by  counsel  for  appellant  in  his  brief, 
and,  in  fact,  the  averments  of  the  bill  seem 
to  leave  too  much  to  conjecture  as  to  what 
are  the  facts,  and  we  are  therefore  in  no 
position  to  enter  into  a  discussion  of  any  of 
these  matters  upon  this  appeal.  The  decree 
of  the  chancery  court  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 

ANDERSON,  O.  J.,  and  MATFIELD  and 
SOM£<RVILLE,  JJ.,  concur. 


(Ul  Ala.  MO 

CLARK  et  aL  ▼.  SMITH  et  al.     (Na  888.) 

(Supreme  Court  of  Alabama.     Jan.  14,  1915.) 

Appeal  ano  Ebbob  «=s>(S2— Dismissal— Void 

Dscree 

Under  Code  1907,  U  6203,  5222,  and  section 
5231,  as  amended  by  Laws  1909  (Sp.  Sess.)  p. 
124,  making  purisdiction  of  bills  for  a  sale  of 
land  for  division  or  for  partition  of  land  among 
joint  owners  or  tenants  in  common  depend  upon 
the  county  in  which  the  land  is  located,  the 
chancery  court  of  Jefferson  county  had  no  juris- 
diction of  such  bill  where  the  entire  land  was  in 
Bibb  county,  and  any  decree  entertained  on  the 
averments  of  the  bill  was  coram  non  judice  and 
void,  so  that  an  appeal  therefrom  would  be  dis- 
missed. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  3123,  3124;   Dec.  Dig.  «s> 

Appeal  from  Chancery  Court,  Jefferson 
County;    A.  H.  Benners,  Chancellor. 

Bill  by  Charlton  Q.  Smith  and  others 
against  Julia  F.  Clarlc  and  others.  Decree 
overruling  demurrer  to  bill,  and  defendants 
appeal.    Dismissed. 

Frank  S.  White  &  Sons,  of  Birmingham, 
for  appellants.  Percy,  Bennera  &  Burr,  of 
Birmingham,  for  appellees. 

McCLELLAN,  J.  This  is  a  bill  whereby  a 
sale  for  division,  or,  failing  that,  partition, 
of  land  among  joint  owners  or  tenants  in 
common,  is  sought.  It  appears  from  the 
averments  of  the  bUl  that  the  entire  lands 
lie  in  Bibb  county,  Ala.;  whereas,  this  bill 
was  filed  in  the  chancery  court  of  Jefferson 
county,  Ala. 

Jurisdiction  tn  such  cases  is  determined  by 
the  location  with  respect  to  county  of  the 


lands  sought  to  be  sold  for  division  or  to  be 
partitioned.  Code,  §§  5203,  5222,  and  sec- 
tion 5231,  as  amended  by  the  act  of  1909 
(Acts  Sp.  Sess.  1909,  p.  124).  Trucks  v.  Ses- 
sions, 66  South.  79.  If  the  lands  constltat- 
ing  a  single  tract  lie  in  two  or  more  counties, 
the  jurisdiction  of  the  equity  courts  of  any 
one  of  the  counties  may  be  appropriately  in- 
voked to  partition  or  sell  for  division.  Code, 
g  3093,  is  not  applicable;  for  the  particular 
jurisdiction  under  inquiry  is  governed  by  the 
statutory  system  provided  for  the  sale  of 
lands  for  division  among  joint  owners  or 
tenants  in  common.  The  decisions  delivered 
in  Ashurst  v.  Gibson,  67  Ala.  684,  and  in 
Reeves  v.  Brown,  103  Ala.  537,  16  South.  824. 
concerned  bills  wher^n  the  foreclosure  of 
mortgages  was  sought ;  and  hence  were  cas- 
es governed,  as  respected  the  jurisdiction  in- 
voked, by  the  substance  of  Code,  {  3093. 

On  the  face  of  the  biU,  the  ctiancery  court 
of  Jefferson  county  is  without  jurisdiction 
in  the  premises.  Any  decree  entertained  on 
the  averments  of  this  bill  by  tlie  cliancety 
court  of  Jefferson  county  would  be  void  for 
want  of  jurisdiction. 

The  decree  overruling  the  demurrer  was 
coram  non  judice,  and  void.  The  appeal  Is 
therefore  dismissed. 

Appeal  dismissed. 

ANDERSON,  a  Jh  and  SATRB  and  DB 
GRAFFENRIED,  JJ.,  concur. 


on  Ala.  US) 
BLANTON  V.  BLANTON.     (No.  922.) 

(Supreme  Court  of  Alabama.     Jan.  14.  1915.) 

1.  DiyoHCE  <S=>93— Bill— SumciEHCT. 

Complainant's  bill  for  divorce,  which  mere- 
ly averred  that  defendant,  her  husband,  obtained 
a  certificate  that  she  was  crazy  so  as  to  get  rid 
of  her,  will  not  be  dismissed  on  the  ground  that 
she  was  incapacitated  and  could  not  sue. 

[Ed.  Note. — For  other  cases,  see  Divorce^ 
C!ent.  Dig.  g§  292-307;    Dec.  Dig.  <8=>83.1 

2.  DivoBCK     «=)93— Plkadiro— But— St;»»i- 

OIENCT. 

Where  a  bill  for  divorce  fairly  apprised  the 
court  and  defendant  of  the  grievances,  it  is  not 
subject  to  demurrer  for  tautology,  though  it  did 
not  exactly  comply  with  C!ode  1907,  i  3094,  re- 
quiring bills  to  contaiq  a  clear  statement  of 
facts  relied  on  without  annecessary  repetition. 
[Ed.  Note.— For  other  cases,  see  Divorce,  CenU 
Dig.  §S  292-307;   Dec.  Dig.  «S=>93.] 

Appeal  from  Chancery  Court,  Lamar  Coun- 
ty;   W.  H.  Simpson,  Chancellor. 

Bill  by  Mollie  Blanton  against  Jolrn  Blan- 
ton.  From  a  decree  for  complainant,  de- 
fendant appeals.    Affirmed. 

Ray  ft  Cooner,  of  Jasper,  for  appellant. 
Walter  Nesmitb,  of  Vernon,  for  appellee. 

SATRE,  J.  [1]  Appellant  moved  to  dis- 
miss appellee's  bill  for  divorce  upon  the 
ground  that  It  therein  appeared  that  appellee 
was  insane,  and  for  that  reason  could  not 
maintain  her  MIL    The  bill,  in  its  orig;ina] 
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shape,  did  not  show  appellee's  Incapacity.  It 
was  the  evident  purpose  of  the  bill  to  charge 
that  appellant  falsely  pretended  that  appellee 
was  crazy,  and  the  Inference  Is  that  he  did 
this  in  order  to  have  some  excuse  for  getting 
rid  of  her.  The  averment  Is  tiiat  appellant 
obtained  a  "certificate  that  she  was  crazy." 
From  w'hat  source  or  authority  the  certificate 
was  obtained  is  not  averred,  and  hence  it 
does  not  appear  that  it  afforded  any  compe- 
tent evidence  that  appellee  was  insane  or  in 
any  degree  mentally  deranged.  The  fact, 
which  appellee  intended  to  get  before  the 
court  In  some  sort,  was  proper  for  consider- 
ation, along  with  other  wrongs  catalogued  in 
the  bUl,  and  there  was  no  error  in  refusing 
to  dismiss  the  bill  on  the  ground  stated  by 
appeUant 

[2]  In  holding  that  the  motion  to  strike 
the  bill  on  the  ground,  in  substance,  that  it 
was  not  framed  with  as  much  brevity  as 
consisted  with  perspicuity  and  a  presentation 
of  appellee's  case  in  an  intelligible  form, 
and  that  it  was  "sadly  overburdened  with 
elocution  and  tautology,"  was  overruled  with- 
out error.  We  will  not  be  understood  as 
affirming  that  the  bill  Is  a  model  of  perspicu- 
ous brevity  in  accord  with  the  letter  of  sec- 
tion 5322,  which  applies  to  complainants  at 
law,  nor  even  that  it  nicely  measures  up  to 
the  requirements  of  a  bill  in  equity  accord- 
ing to  section  3094  of  the  Code,  which  pro- 
vides that: 

"The  bill  must  contain  a  clear  and  orderly 
statement  of  the  facts  on  which  the  suit  is 
founded,  without  prolixity  or  repetition." 

It  apprised  the  court  of  appellee's  griev- 
ances by  direct  averments,  made  with  a  fair 
degree  of  order,  and  the  court  committed  no 
error  in  entertaining  it  in  its  shape. 

We  are  also  of  opinion  that  the  demurrer 
to  the  amended  bill  as  a  whole,  and  to  divers 
parts  thereof,  was  properly  overruled.  Fur- 
ther discussion  of  the  bill  and  the  objections 
taken  against  it  would  be  unprofitable'. 
There  was  no  error,  and  the  decree  below  is 
affirmed. 

Affirmed. 

ANDERSON,  O.  J.,  and  McCLBLDAN  and 
DE  GRAFFBNRIED,  JJ.,  concur. 


an  Ala.  87) 

PHILLIPS  V.  GAITHBR  et  aL 

(Supreme  Court  of  Alabama.     Jan.  14.  1915.) 

1.  Wills  $=>329— Contest— Instructions— 
Undue  Influenoib— Weight  of  Evidence. 
On  the  issue  of  undue  influence  raised  in  a 
will  contest,  a  charge  that  the  paper  propounded 
for  probate  could  not  be  found  to  be  the  result 
of  undue  influence,  unless  the  jury  was  satisfied, 
by  a  preponderance  of  the  evidence,  that  it  was 
not  such  a  will  as  testator  desired  to  make,  was 
erroneous,  as  exacting  too  high  a  decree  of 
proof. 

(EM.  Note.— For  other  cases,  w«  Wills.  Cent 
Die.  §§  774,  776-778,  786,  787;  Dec.  Dig.  «=> 
829.] 


2.  Wills   ig=»158  —  Validitt  —  "Undtjk  In- 
fluence"— COEBOION  OB  FnAun. 

Where  a  transaction  is  the  result  of  a  mor- 
al, social,  or  domestic  force  exerted  upon  a 
party,  controlling  the  free  action  of  his  will  and 
preventing  any  true  expression  of  intent,  the 
courts  will  relieve  against  it  on  the  ground  of 
"undue  influence"  which  is  equivalent  to  coer- 
cion or  fraud,  and  must  have  an  effect  upon  the 
testator's  mind  equivalent  to  that  of  coercion 
or  fraud,  must,  i\i  short,  destroy  its  freedom  of 
choice  and  action;  such  coercion  need  not  be 
physical  duress,  but  may  be  moral  only,  and 
such  fraud  need  not  be  actual,  but  may  be  con- 
structive. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  885.  886:   Dec.  Dig.  «=»158. 

For  other  definitions,  see  Words  and  Phras- 
es, First  and  Second  Series,  Undue  Infloence.] 

8.  Wills  ®=>332 — Contest— Alternative  In- 
struction-Undue Influence  ob  Fraud. 
A  charge  that  the  paper  propounded  for 
probate  could  not  be  found  the  result  of  undue 
influence  unless  tbe  Jury  was  satisfied  that  it 
was  not  such  a  will  as  testator  desired  to  make, 
and  that  It  was  procured  by  coercion  "or^'  fraud, 
in  the  disjunctive,  signified  that  the  conceptions 
of  coercion  and  of  fraud  were  substantially 
equivalent,  and  was  not  positively  erroneous. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  785;   Dec.  Dig.  <S=>382.] 

4.  Tbial    €=»256—In8TBUCtion8— Requested 
Instructions. 

If  the  contestant  against  whom  a  cbam 
was  given  apprehended  prejudice  therefrom,  he 
should  have  requested  an  explanatory  iitstruc- 
tion. 

tBd.  Note. — For  other  cases,  see  Trial,  Cent 
i.  SS  628-641;   Dec.  Dig.  <S=»256.] 

5.  Witnesses   €=>267— Cross-examination- 
Will  Contest. 

In  will  contests  a  wide  latitude  must  be  al- 
lowed.to  parties  in  the  cross-examination  of  wit- 
nesses'; such  matter  resting  measurably  within 
the  discretion  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  {§  923-930;   Dec.  Dig.  i8=267.] 

Appeal  from  Probate  Court,  Jefferson 
County;  J.  P.  Stiles,  Judge. 

Georgia  D.  Gaitber  and  Arthur  A.  Adams, 
as  executors  named  in  the  will  of  Virginia 
Z.  Siddons,  filed  said  will  for  probate,  and 
U  W.  Phillips  contested  same.  Judgment 
for  proponents,  and  contestant  appeals.  Re- 
versed and  remanded. 

The  grounds  of  contest  were:  (1)  Q%at 
the  will  was  not  duly  executed;  (2)  testatrix 
was  of  unsound  mind;  and  (3),  that  it  was 
the  product  of  undue  Influence  of  various 
named  partlea 

At  the  request  of  proponent,  the  following 
charge  was  given: 

"(11)  On  tbe  question  of  undue  influence,  the 
court  charges  tbe  jury  that  they  cannot  find  that 
the  paper  propounded  for  probate  in  this  cause 
was  the  result  of  undue  influence,  unless  the 
jury  is  satisfied  by  a  preponderance  of  the  evi- 
dence that  it  was  not  such  a  will  as  VirKinia  Z. 
Siddons  desired  to  make,  and  that  it  was  pro- 
cured from  her  by  coercion  or  fraud." 

J.  M.  Chilton,  of  Montgomery,  and  W.  K. 
Terry  and  W.  T.  Stewart,  both  of  Birming- 
ham, for  appellant.  A.  &  F.  B.  Latady,  of 
Birmingham,  for  appellees. 
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SAYRE,  J.  [1]  Our  cases  make  the  giv- 
ing of  charge  11,  requested  In  writing  by  pro- 
ponents, error;  and  we  are  unable  to  say, 
upon  consideration  of  the  entire  record,  tliat 
this  was  not  prejudicial  to  contestant  or  re- 
versible error.  On  the  question  of  undue  In- 
fluence the  charge  exacted  of  contestant  too 
hl^  a  degree  of  proof.  McBrlde  v.  Sullivan, 
165  Ala.  166,  45  South.  902;  Moore  v.  Heln- 
eke,  119  Ala.  627,  24  South.  374;  Torrey  v. 
Bnmey,  113  Ala.  496,  21  South.  34S;  Emer- 
son V.  Lowe  Mfg.  Co.,  159  Ala.  350,  49  South. 
69;  Southern  Ry.  Co.  v.  Riddle,  126  Ala.  244, 
28  South.  422. 

[2-4]  Contestant,  appellant  here,  complains 
also  of  the  charge  that  it  required  of  hlni 
proof  that  the  will  had  been  procured  by 
coercion  or  fraud.  In  this  particular  the 
charge  is  open  to  criticism  as  an  Illuminating 
statement  of  the  law  to  the  Jury  in  a  case 
like  this.  In  quite  a  number  of  our  cases 
that  undue  influence  which  will  suffice  to  set 
aside  a  will  is  spoken  of  as  amounting  to, 
or  the  equivalent  of,  coercion  or  fraud — 
that  is,  we  take  it,  undue  influence,  to  viti- 
ate a  will,  must  have  an  effect  upon  the  tes- 
tator's mind  equivalent  to  that  of  coercion 
or  fraud,  must,  in  short,  destroy  Its  freedom 
of  choice  and  action.  This  is  the  Implication 
of  the  expressions  used.  Coercion  of  the 
sort  here  in  question  need  not  be  physical 
duress,  it  may  be  moral  only;  the  fraud 
need  not  be  actual ;  It  may  be  by  construc- 
tion of  law.  The  disjunctive  used  in  such 
expressions  signifies,  not  an  alternative  be- 
tween unlike  things  or  Ideas,  but  that  the 
two  conceptions  are  substantially  equivalent: 
and,  properly  understood,  they  are  substan- 
tial equivalents,  for  where  a  transaction  is 
the  result  of  "moral,  social,  or  domestic 
force,"  exerted  upon  a  party,  controlling  the 
free  action  of  his  will  and  preventing  any 
true  expression  of  intention,  the  courts  will 
relieve  against  the  transaction  on  the  ground 
of  undue  Influence,  a  species  of  fraud.  2 
Pom.  Eq.  Jur.,  J  951;  'Goundll  t.  Mayhew, 
172  Ala.  295,  65  South.  314.  We  will  not 
say,  however,  that  this  feature  of  the  charge, 
If  it  stood  alone  as  the  subject  of  appellant's 
complaint,  would  constitute  reversible  error. 
The  charge  is  not  positively  erroneous  in 
this  particular;  It  needs  perhaps  some  ex- 
planation, some  further  unfolding  of  the 
idea  contained,  but.  If  contestant  apprehend- 
ed prejudice  on  this  account  alone,  he  should 
have  requested'  an  explanatory  Instruction. 

[8]  We  have  found  no  other  reversible  er- 
ror in  the  record.  Most  of  the  assignments 
of  error  addressed  to  rulings  on  the  evidence 
are  patently  without  merit.  In  cases  of  tills 
kind  a  large  degree  of  latitude  must  be  al- 
lowed to  parties  in  the  cross-examination  of 
witnesses,  whereas  the  court  below  appears 
In  a  few  instances  to  have  applied  the  rule 
of  relevancy  rather  strictly  against  contest- 
ant    However,    that   is   a   matter   resting 


measurably  within  the  discretion  of  the  trial 
court,  and  we  are  not  prepared  to  say  there 
was  any  reversible  error  in  that  regard. 

For  the  sole  error  pointed  out  the  judg- 
ment is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

ANDERSON,  0.  J.,  and  McCLESiLAN  and 
DB  6RAFFENRIED,  JJ.,  concur. 

""""^^  (Ijl  Ala.  1S9) 

KILQORB  ▼.  TENNESSEE  COAI%  IRON  & 

R.  CO.    (No.  777.) 
(Supreme  Court  of  Alabama.    Jan.  14,  1915.) 

Appeal  and  Ebbob  €=37S— Obdbbs  Appbai.- 

ABI.B— Setting  Asidb  Vebdict. 

An  order  of  the  chancellor  settiii^  aside  tiie 
verdict  of  a  jury,  taken  on  the  certification  of 
an  issue  of  fact  for  trial  in  the  circuit  court 
before  a  jury,  ia  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  426,  434,  464-477,  480, 
481;   Dec  Dig.  «=»78.) 

Appeal  from  Chancery  Court,  Walker 
County;  A.  H.  Benners,  Chancellor. 

Action  by  J.  R.  Kllgore  against  the  Tea- 
nessee  Coal,  Iron  &  Railroad  Company.  Ver- 
dict taken  under  certification  of  an  issue  of 
fact  for  trial  In  the  circuit  court  before  a 
jury  set  aside,  and  plaintiff  appeals.  I>i»- 
missed. 

Gnnn  ft  Powell  and  Bankhead  Sc  Banktaead, 
all  of  Jasper,  for  appellant  A.  F.  Flte,  ot 
Jasper,  for  appellee. 

McGLELIiAN,  J.  This  appeal  is  sought  to 
be  effected  upon  and  from  an  interlocutory 
order  of  the  chancery  court  setting  aside,  on 
motion,  the  verdict  of  a  jury  which  was 
taken  under  the  certiflcatlon  of  an  issue  of 
fact  for  trial  in  the  circuit  court  t>efore  a 
jury.  Such  an  order  is  not  apt>ealable.  Ex. 
parte  Colvert  65  South.  964. 

The  motion  to  dismiss  the  appeal  must  be 
sustained. 

Appeal  dismissed. 

ANDERSON,  O.  J.,  and  SAXRB  and  DB 
GRAFFENRIBD,  JJ.,  concur. 


(in  Ala.  «n) 
Ex  parte  J.  B.  EULGOKB  &  SON.  (No.  8.) 
(Supreme  Court  of  Alabama.     Feb.  U,  ISl&J 

Cabbisbs  «=>227— Gabbisbs  or  Livs  Stock- 
Action  FOB  Dakagks— Btxdknok. 
The  provision  in  a  bill  of  lading  HmtHng 
the  valaation  and  amount  of  recovery  In  the 
event  of  liability  is  available  to  the  carrier 
without  a  special  plea,  where  the  bill  of  lading 
has  been  offered  in  evidence  by  tiie  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §i  232,  953-^56;   Dec.  Dig.  <8=>227.] 

Certiorari  to  Court  of  Appeals. 

Action  by  J.  R.  Kllgore  &  Son  against  the 
Illinois  Ontral  Railroad  Cbmpany.  Judg- 
ment for  plaintiff  was  rieversed  by  the  Court 
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of   Appeals    (67   Soath.  707),   and   plaintiff 
petitions  for  certiorari.    Denied. 

Bankbead  &  Bankbead,  of  Jasper,  for  ap- 
pellant: Davis  ft  Flte,  of  Jasper,  for  appel- 
lee. 

GARDNEB,  J.  Petition  for  certiorari  to 
Court  of  Appeals  to  review  the  decision  of 
said  conrt  In  the  case  of  Illinois  Central  Rail- 
road Co.  V.  J.  B.  Kllgore  &  Son,  67  South. 
707.  By  the  petition,  review  of  the  decision 
in  said  case  is  sought  only  as  to  one  question, 
viz.,  whether  or  not  the  provision  in  the  bill 
of  lading  limiting  valuation,  and  therefore 
amount  of  recovery  In  event  of  liability,  Is 
available  to  the  defendant  to  the  original 
suit,  without  a  special  plea,  the  bill  of  lad- 
ing having 'been  offered  In  evidence  by  the 
plaintiff.  We  do  not  deem  a  discussion  of  the 
question  necessary,  as  we  conclude  the 
opinion  of  the  Court  of  Appeals  in  response 
to  the  application  for  rehearing  in  this  case 
is  sufficient  answer  to  this  petition,  and  we 
content  ourselves  with  a  reference  thereto. 
Whether  additional  reasons  might  have  been 
given  we  need  not  stop  to  inquire. 

The  writ  la  denied.  All  the  Justices  con- 
cur. 

a»l  Ala.  &») 

BBAASCH  et  aL  V.  WOETHINQTON  et  al. 

(No.  894.) 
(Supreme  Conrt  of  Alabama.    Teb.  11,  1916.) 

1.  WnXfl     «=>229— COHTKST— PiBSONS    Enti- 

TT-E  I^^~I  Tmr  RM  fiT 

Under  Code  1907,  i  6196,  pivlng  the  right 
to  contest  a  will  to  any  person  interested  there- 
in, or  who,  if  the  testator  had  died  intestate, 
would  have  been  an  heir  or  distributee  of  hla 
estate,  and  section  6207  giving  the  right  to  con- 
teat  a  will  by  a  bill  in  chancery  to  any  person 
interested  In  any  wQl  who  has  not  contested  It 
under  the  provisions  of  section  6196,  the  right 
to  contest  is  given  only  to  one  who  has  some 
direct  legal  or  equitable  interest  in  decedent's 
estate,  which  will  be  injuriously  affected  by  the 
estabhahment  of  the  will,  and  legatees,  who  are 
children  of  a  living  heir  of  testator,  are  not 
entitled  to  contest. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  650-654;    Dec.  Dig.  «S=»229.] 

2.  Wills  <S=>284  —  Contest  —  BiLi^DEjrDB- 

BBR— MiSJOINDEB    OF    C0UFLA.IRANT8. 

Where  some  complainants  in  a  bill  to  con- 
test the  will  and  to  remove  the  estate  into 
chancery  for  administration  had  no  interest 
in  the  wiU,  except  as  legatees,  and  were  there- 
fore not  entitled  to  contest,  and  the  court  had 
already,  on  another  petition,  assumed  jurisdic- 
tion over  the  administration  of  the  estate,  it 
was  proper  to  sustain  a  demurrer  as  to  the 
entire  bill  for  misjoinder  of  partiea  complain- 
ant. 

[Ed.  Note.— For  other  cases,  see  Willa,  Cent 
Dig.  i  643;    Dec.  Dig.  <e=>2S4.] 

Anderson,  C.  J.,  and  McCilellan  and  Mayfield, 
JJ.,  dissenting. 

Api)eal  from  Chancery  Court,  Cullman 
County;    W.  H.  Simpson,  Chancellor. 

Action  by  Louis  Braasch  and  others 
against  Attle  B.  Worthlngton  and  others. 
Decree  for  the  defendants  on  demurrer  to 


the  bill  for  misjoinder  of  complainants,  and 
complainants  appeaL     Affirmed. 

Brown  &  Griffith,  of  Cullman,  for  appel- 
lants. George  H.  Parker  and  F.  B.  St.  John, 
both  of  Cullman,  and  Eyster  ft  Eyster,  of 
New  Decatur,  for  appellees. 

SOMEBVILLB,  J.  This  proceeding  is  by 
a 'bill  in  chancery  under  section  6207  of  the 
Code,  and  joins  as  complainants  an  heir  at 
law  of  the  decedent  testatrix  and  several 
children  of  another  heir  at  law,  who  Is  BtlU 
living;  all  of  the  complainants  being  named 
as  legatees  in  the  will. 

The  prayer  of  the  bill  is  for  the  removal 
of  the  administration  of  the  estate  into  the 
chancery  court;  that  the  administrator  de 
bonis  non  be  required  to  file  an  inventory, 
and  collect  assets  for  distribution;  that  the 
wUl  be  innceled  and  set  aside,  and  assets 
distributed,  and  for  general  relief. 

The  chancellor  sustained  a  demurrer  to 
the  bill  on  the  ground  of  a  misjoinder  of  par- 
ties complainant,  and  the  only  meritorious 
question  presented  by  the  appeal  Is  whether 
or  not  a  legatee  under  a  will  Is,  by  virtue  of 
that  fact  alone,  he  having  no  Interest  in  the 
estate  of  the  decedent,  entitled  to  contest  the 
will.  If  not,  then  there  Is  a  misjoinder  of 
parties,  and  the  demurrer  was  properly  sus- 
tained. 

[1]  The  right  to  contest  the  validity  of  a 
will  when  propounded  for  probate  is  given 
by  our  statute  to  "any  person  Interested 
therein  or  *  *  *  any  person  who,  if  the 
testator  had  died  Intestate,  would  have  been 
an  heir  or  distributee  of  his  estata"  Code 
1907,  8  6196.  The  right  to  contest  a  probated 
will  within  12  months  by  bill  in  chancery  is 
given  to  "any  person  Interested  in  any  will, 
who  has  not  contested  the  same"  under  the 
provisions  of  section  6196  et  seq.  We  think 
there  can  be  no  doubt  but  that  a  contest  in 
chancery,  under  section  6207,  may  be  insti- 
tuted by  any  person  who  could  have  contest- 
ed the  probate  of  the  will  under  section  6196, 
but  has  neglected  to  do  so.  If  so,  then  the 
suppletory  clause  In  section  6196,  "or  any 
person  who.  If  the  testator  had  died  intes- 
tate," etc.,  adds  nothing  to  the  preceding  gen- 
eral clause,  other  than  a  precise  designation 
of  the  principal  class  ot  persons  who  are 
"Interested"  in  the  will.  What  persons  are 
"Interested"  In  the  will  in  the  qualifying 
sense  intended  by  the  statute  has  been  sev- 
eral times  considered  by  this  court 

Referring  to  section  65  of  the  act  of  1806 
(Clay's  Digest,  g  16,  p.  698),  which  is  the 
original  of  section  6207  now  in  force,  and 
which  authorizes  "any  person  interested  in 
such  will,"  to  contest  in  chancery,  the  court 
said: 

"The  statute  also  provides  a  new  mode,  by 
which  the  heir  at  law  or  the  next  of  kin  can 
contest  the  will."  Johnston  v.  Glasscock,  2 
.Ala.  218. 
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Again,   construing   section   1989,    Code   of 

1876  (now  section  6196,  Code  1907),  the  court 

denied  tlie  petitioner's  right,  as  a  creditor 

.  of  the  decedent's  estate,  to  contest  bis  will, 

and  said: 

"This  interest  ot  coarse,  was  not,  and  conld 
not  be,  affected  in  any  degree  by  any  testa- 
mentary disposition  of  the  property.  •  •  • 
He  had  no  interest  to  be  jeopardized  by  estab- 
lishing the  will,  and  none  that  would  have  been 
conserved  by  defeating  Its  probate.  He  was 
therefore  not  a  'person  Interested  therein,'  or 
'one  who,  if  the  testator  had  died  intestate, 
would  have  been  an  heir  or  distributee  of  his 
estate.'  "  Montgomery  ▼.  Foster,  81  Ala.  613, 
8  South.  349. 

In  a  later  case,  where  the  contesting  pe- 
titioner was  only  a  creditor  of  the  decedent's 
husband.  It  was  correctly  ruled,  upon  the 
most  convincing  reasoning,  that  he  was  not 
"Interested"  in  the  will,  and  not  entitled  to 
contest  It  Lockard  v.  Stephenson,  120  Ala. 
641,  24  South.  996,  74  Am.  St  Rep.  63.  But 
the  learned  writer  of  the  opinion,  discussing 
who  might  contest  the  will,  though  not 
named  therein,  said,  arguendo: 

"These  persons  are  those  'who,  if  the  testator 
had  died  intestate,  would  have  been  an  heir  or 
distributee  of  his  estate,'  clearly  demonstrating 
that  the  Legislature  construed  the  words  'in- 
terested therein'  as  referring  to  and  including 
only  such  persons  as  took  an  interest  In  the 
estate  of  testatrix  under  and  by  virtue  of  the 
provisions  of  the  will." 

This  language  was  criticized  as  unneces- 
sary, and  was  in  effect  repudiated  In  the 
recent  case  of  Elmore  t.  Stevens,  174  Ala. 
228,  57  South.  457,  where  it  was  held  that 
the  vendee  of  an  heir  at  law  was  "Interest- 
ed" In  the  will  in  the  statutory  sense.  Prior 
to  the  Elmore  Case  It  had  been  held  that  the 
heir  of  an  heir  at  law  was  "Interested,"  and 
the  court  said: 

'In  this  case  the  widow,  Itelng  the  sole  heir, 
owns  the  identical  property  which  her  husband 
held,  which  was  an  interett  in  the  property 
left  by  his  mother,  and  the  right  of  contest  is 
based  on  that  interest."  (Italics  supplied.) 
Rainey  r.  Ridgway,  148  Ala.  524,  41  South. 
632. 

See,  also.  Hays  v.  Bowdoln,  168  Ala.  600^ 
604.  48  South.  122. 

It  la  clear,  we  think,  that  the  phrases  "any 
person  Interested  therein,"  in  section  6196, 
and  "any  person  Interested  in  any  will,"  in 
section  eSffl,  do  not  mean  simply  any  person 
who  is  named  as  a  beneficiary  in  the  will, 
but  rather  any  person  who  has  a  direct  In- 
terest in  the  estate  disposed  of  by  the  will; 
In  other  words,  the  "Interest"  Intended  Is  not 
literally  an  Interest  in  the  will  itself,  but 
in  its  operation. 

The  theory  of  the  complainants  is  that 
every  legatee  or  devisee  under  a  will  is  Ipso 
■  facto  "interested  therein"  In  such  sense  as 
to  be  entitled  to  contest  it  Of  the  unsound- 
ness of  thla  contention  we  have  not  the 
slightest  doubt  The  true  principle  was 
clearly  and  vigorously  stated  in  Montgomery 
v.  Foster,  91  Ala.  613,  8  South.  349,  as 
quoted  above.    A  contestant  of  a  will  must 


have  some  direct  legal  or  equitable  Interest 
In  the  decedent's  estate,  in  privity  with  him, 
whether  as  heir,  purchaser,  or  beneficiary  un- 
der another  will,  which  would  be  destroyed 
or  Injuriously  affected  by  the  establishment 
of  the  contested  will.  As  legatee  merely,  he 
cannot  contest  the  will  for  the  collateral 
purpose  of  diverting  the  estate  to  another 
person  (a  parent,  for  example)  from  whom  he 
may  hope  to  receive  a  gratuity  in  excess  of 
his  legacy.  The  authorities  to  this  effect 
are  numerous,  and  we  find  none  in  opposi- 
tion. Selden  v.  111.  Trust  etc..  Bank,  239  HI. 
67,  87  N.  E.  860,  130  Am.  St  Rep.  180,  and 
note  collecting  the  cases;  40  Cyc  1243,  and 
cases  cited. 

It  may  be  noted  here  that  the  Supreme 
Court  of  Mississippi  has  held  that  if  a  con- 
testant who  is  an  heir  as  well  as  legatee  un- 
der the  will  takes  more  under  the  will  than 
without  it  he  has  no  interest  entitling  him 
to  contest  its  vaUdlty.  Biles  v.  Dean  (Miss.) 
14  South.  536. 

Our  conclusion  is  that  Ethel,  Elizabeth, 
George,  and  Mary  Forbes,  not  having  any  In- 
terest in  the  testator's  estate  other  than  aa 
legatees  under  the  will,  have  no  right  to  con- 
test it  and  are  Improperly  joined  as  com- 
plainants in  this  case.  In  so  far  aa  the  bill 
contests  the  validity  of  the  wilL 

[2]  Under  a  separate  petition  filed  for  the 
purpose,  the  court  bad  already  ordered  the 
removal  of  the  administration  and  assumed 
jurisdiction  thereof.  Hence  the  original  bill 
was  functus  officio  in  every  aspect  except 
that  of  testamentary  contestation,  and  the 
demurrer  for  misjoinder  of  parties  was  prop- 
erly addressed  to  the  entire  bill,  and  was 
properly  sustained. 

The  dictum  quoted  from  the  case  of  Lock- 
ard T.  Stephenson,  supra,  and  set  out  In  the 
first  headnote  of  the  report  of  that  case,  is 
not  In  accord  with  the  law,  and  is  disapprov- 
ed and  overruled.  It  results  that  the  decree 
of  the  chancellor  must  be  affirmed. 

Affirmed. 

SAYRE,  GARDNER,  and  THOMAS,  JsT.. 
concur.  ANDERSON,  C.  J.,  and  McCLEL- 
LAN  and  MAYFIELD,  JJ.,  dissent  and  ad- 
here to  the  doctrine  of  Lockard  v.  Stephen- 
son, above  disapproved  and  OTermled. 


(Ul  AUu  48) 

HOI/TON  et  aL  ▼.  ROGERS.    (No.  55&) 

(Supreme  Court  of  Alabama.     Feb.  11,  1816.) 

1.  Infants  €=339  —  Sai.e  of  Rcaltt  usdeb 
Oboeb  of  CoiTBT— Jubisdioiion— SirmciKN- 

OT  OF  PETTIION. 

Under  Code  1807,  |  4411,,  providing  that 
the  court  of  probate  may  authorize  a  guardian  to 
sell  any  property  of  his  ward  and  direct  the  in- 
vestment of  the  proceeds  In  other  property, 
and  section  4412,  providing  Uiat  to  obtain  such 
order  of  sale  the  guardian  must  make  appUca- 
tion  in  writing,  describing  the  property  sought 
to  be  sold  and  stating  the  facts  showing  that 
the  Interest  of  the  ward  would  be  promoted  by 
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the  proposed  sale  and  reioTestment,  a  petition, 
alleging  that  the  petitioner  was  the  guardian  of 
her  minor  children;  that  they  had  an  .inter- 
est in  real  property  consisting  of  an  undivided 
two-thirds  interest  in  60  aci'es  of  land  therein 
described  and  of  about  the  value  of  |200;  that 
such  land  could  be  sold  for  $10  an  acre;  that 
other  land  could  be  purchased  in  lieu  thereof  for 
$5  an  acre  which  was  just  as  productive,  the 
difference  in  price  being  due  to  the  distance  from 
a  market ;  and  that  it  would  be  greatly  to  the 
advantage  of  such  minors  if  she  were  permitted 
to  sell  the  land  and  reinvest  in  other  lands— 
was  sufficient  to  give  the  probate  court  juris- 
diction to  authorize  a  sale  for  reinvestment,  and 
the  order  of  sale  coald  therefore  not  b«  col- 
laterally attacked. 

[EJd.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  §S  85-89;  Dec.  Dig.  <8=>3e.] 

2.  Infants  €=339— 8au  of  Realtt  undkb 
Obdeb  or  QjnET — Coixatebai.  Attack. 
Where  the  probate  court  had  jurisdiction  to 
order  a  sale  of  infants'  real  property  for  rein- 
-vestment,  its  order  could  not  be  collaterally  at- 
tacked, in  an  action  of  ejectment,  because  of 
errors  or  irregularities. 

[Ed.  Note.— ror  other  cases,  see  Infants,  Cent 
Dig.  §§  85-89;   Dec.  Dig.  «=»39.] 

Appeal  from  drcnlt  Court,  Houston  Coun- 
ty; H.  A.  Pearce,  Judge. 

Ejectment  by  R.  D.  Holton  and  another 
against  J.  M.  Rogers.  Judgment  for  plain- 
tiffs, and  defendant  appeals.    Affirmed. 

Plaintiffs  were  the  children  of  Jake  Holton, 
who  died  testate  In  October,  1900,  residing  in 
what  was  then  Henry,  but  Is  now  Houston, 
county,  and  at  the  time  he  resided  upon  and 
occupied  the  lands  sued  for  as  a  homestead, 
which  did  not  exceed  In  value  $2,000,  and  his 
personal  property  did  not  exceed  $1,000  in 
▼alue.  He  left  a  widow,  who  afterwards 
married  and  became  Lena  Deal,  mother  of 
plaintiffs,  and  who  afterwards  was  appointed 
guardian  of  said  plaintiffs.  Her  petition  to 
sell  the  land  is  as  follows:  (1)  That  she 
is  the  mother  of  Robert  D.  Holton  and  Mattle 
D.  Holton,  minors  under  the  age  of  14  years, 
who  reside  with  petitioner  In  said  state  and 
county.  Petitioner  further  represents  that 
said  minors  (naming  them)  have  an  estate  in 
their  own  right  of  about  the  value  of  $200, 
the  same  consisting  of  an  undivided  two- 
thirds  Interest  in  and  to  the  60  acres  of  land 
sltnated  In  this  county.  On  this  petition 
letters  of  guardianship  were  Issued  to  said 
Lena  Deal.  Later,  after  stating  the  facts 
as  above  and  describing  the  real  estate,  it  Is 
aUeged  that  petitioner  Is  the  widow  of  said 
J.  M.  Holton,  and  that  her  wards  were  the 
'minor  children  of  said  Holton,  deceased,  and 
of  petitioner;  that  said  real  estate  descended 
to  petitioner  and  her  said  wards,  share  and 
share  alike,  as  the  widow  and  minor  children 
of  said  J.  M.  Holton,  under  the  statute  of  ex- 
emptions, the  said  60  acres  of  land  being  all 
of  the  real  estate  owned  by  the  said  Holton 
at  the  time  of  his  death.  Petitioner  avers 
that  at  the  present  time  she  can  sell  said 
real  estate  at  and  for  the  sum  of  $10  per 
acre,  and  that  she  can  purchase  other  lands 


in  lien  thereof  for  the  som  of  $5  per  acre, 
which  said  last-named  lands  are  Just  as  pro- 
ductive as  the  lands  set  out  In  this  petition, 
the  difference  In  the  price  of  said  land  as 
compared  with  the  above-named  land  being 
that  the  lands  she  desires  to  purchase  are  a 
little  further  from  the  market  than  the  lands 
she  desires  to  sell,  and  on  which  she  and  her 
wards  reside.  Petitioner  avers  that  with  the 
proceeds  of  the  land  of  her  said  wards  she 
can  obtain  twice  as  much  land,  which,  as 
above  stated.  Is  as  productive  and  fertile  of 
soil  as  the  lands  they  now  own,  and  that 
It  would  be  greatly  to  the  advantage  of  her 
said  wards.  If  It  will  permit  her  to  sell  said 
land  and  reinvest  in  other  lands.  Then  fol- 
lowed the  usual  prayer  for  the  appointment 
of  a  guardian  ad  litem,  the  taking  of  testi- 
mony, setting  a  day  to  bear  the  petition,  and 
such  other  proceedings  and  orders  as  might 
be  necessary.  The  petition  was  granted,  and 
an  order  of  sale  entered,  a  report  of  the  sale 
made,  showing  that  J.  M.  Rogers  became  the 
purchaser  of  the  two-thirds  Interest  In  and 
to  the  land,  the  report  was  conBrmed,  and 
the  deed  was  executed  to  said  J.  M.  Rogers. 

Espy  &  Farmer,  of  Dothan,  for  appellant 
B.  H.  HUl,  of  Dothan,  for  appellees. 

MAYFIELD,  J.  Appellants  sued  appellee 
In  ejectment  to  recover  possession  of  60  acres 
of  land.  The  trial  court  on  the  whole  evi- 
dence directed  a  verdict  for  defendant,  which 
resulted  In  a  judgment  for  defendant,  from 
which  plaintiffs  prosecute  this  appeal. 

[1]  There  Is  but  one  material  question  in- 
volved on  the  appeal,  to  which  question  all 
others  are  subsidiary.  That  question  Is 
whether  or  not  the  proceedings  in  the  probate 
court,  by  the  guardian,  to  sell  the  lands  in 
question,  were,  void  In  such  sense  as  to  be  so 
declared  on  collateral  attack.  The  trial  court 
ruled  that  the  proceedings  could  not  be  de- 
clared void  on  collateral  attack. 

The  reporter  will  set  out  the  petition  of 
the  guardian  for  the  sale  of  the  land. 

The  statutes  of  this  state  confer  jurisdlc- 
tlon  on  the  probate  courts  to  sell  lands  of 
their  wards  for  several  purposes,  to  pay 
debts,  for  maintenance,  for  reinvestment,  and 
probably  others.  The  sale  in  this  Instance 
was  under  section  4411  of  the  Code,  for  rein- 
vestment   This  section  reads  as  follows: 

"The  court  of  probate  may  authorize  the 
guardian  to  sell  any  property  of  the  ward,  and 
direct  the  investment  of  the  proceeds  in  bonds, 
notes,  or  bills  of  exchange  at  interest  on  mort- 
gage security,  or  in  other  property  or  securities, 
m  the  name  of  the  ward." 

Section  4412  of  the  Code  provides  what 
the  petition  or  application  of  the  guardian 
shall  contain,  which  is  as  follows: 

"To  obtain  such  order  of  sale  the  guardian 
must  make  application  in  writing,  verified  by 
affidavit,  describing  the  property  sought  to  be 
sold,  and  stating  the  facts  showing  that  the  in- 
terest of  the  ward  would  be  promoted  by  the 
proposed  sale  and  reinvestment." 
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[l]  We  think  It  certain  that  the  application 
tn  this  case  contained  a  statement  of  all  of 
the  facts  necessary  to  confer  jurisdiction  on 
the  court  to  proceed  with  the  sale.  This  be- 
ing true,  errors  or  irregularities  thereafter 
intervening  between  the  filing  of  the  appli- 
cation or  the  acquiring  of  Jurisdiction,  and 
the  decree  or  order  of  sale  in  accordance  with 
the  petition,  cannot  be  successfully  assailed 
on  a  collateral  attack  like  this  action  of  eject- 
ment to  recover  the  lands.  If  irregularities 
or  errors  there  be,  they  should  be  corrected 
on  appeal  or  in  some  direct  attack  upon  the 
proceeding,  and  not  by  a  collateral  attack. 
This  has  too  long  been  the  law  of  this  state 
and  is  too  firmly  Imbedded  in  our  Jurispru- 
dence to  be  now  departed  from.  It  has  too 
long  been  a  rule  of  property,  and  too  many 
titles  now  depend  upon  it,  to  change  it 

A  case  very  much  like  this  and  one  that 
cannot  be  distinguished  from  it  was  that  of 
Danghtry  v.  Thweatt,  105  Ala.  615,  16  South. 
820,  63  Am.  St  Rep.  146.  In  that  case  It  was 
said: 

"The  proposition  is  that  he  couM  not  proceed 
to  an  order  of  sale  without  notice  to  the  ward, 
and  without  the  appointment  of  a  euardian  ad 
litem  to  represent  her.  The  proceeding  the  stat- 
ute authorizes  has  in  it  no  element  of  an  adver- 
sary suit  in  personam.  All  such  proceedings 
under  analogous  statutes  authorizing  the  court 
of  probate,  or  the  judge  of  the  court  of  probate, 
to  license  or  confer  power  on  executors,  or  ad- 
ministrators, to  make  sales  of  lands,  or  of  per- 
sonal property,  since  the  case  of  Wyman  v. 
Campbell,  6  Port  219  [31  Am.  Dec.  677],  have 
been  regarded  as  proceedings  in  rem  and  juris- 
diction of  the  thing,  and  not  of  the  person,  as 
imparting  validity  to  the  proceeding  when  col- 
laterally assailed.  1  Brick.  Dig.,  939,  §§  351, 
352.  The  jurisdiction  of  the  judge  of  probate 
must  have  attached,  or  there  could  not  have  been 
notice  to,  or  the  appointment  of,  a  guardian  ad 
litem  for  the  ward.  The  one  or  the  other  would 
have  been  but  movements,  in  the  exercise  of  the 
jurisdiction,  attaching  on  the  filing  of  the  ap- 
plication for  the  sale.  The  notice  and  appoint- 
ment of  the  guardian  ad  litem  would  have  been 
vain  and  nugatory  if  the  application  had  not 
shown  good  caase  for  the  sale.  Without  the 
application  there  would  not  have  been  jurisdic- 
tion of  the  subject-matter,  and  Jurisdiction  of 
the  person,  however  plenaiy,  could  not  have  ren- 
dered the  order  of  sale  valid." 

"We  must  not  be  understood  as  assenting  to 
the  proposition  that  notice  to  the  ward,  or  the 
appointment  of  a  guardian  ad  litem  for  her,  was 
essential  to  the  regularity  of  the  proceeding. 
The  statute  makes  no  such  requirement,  and  for 
the  obvious  reason,  as  we  have  said,  that  an  ad- 
versary proceeding  in  personam  is  not  contem- 
plated. The  application  for  the  sale  made  by 
the  guardian  in  her  representative  capacity,  not 
in  any  individual  right,  would  seem  to  be  but 
the  application  of  the  ward,  speaking  and  acting 
through  her  legal  representative.  Notice  to  the 
ward  could  only  inform  her  of  the  pendency  of 
her  own  proceeding,  and  warn  her  of  a  decree  or 
order  sought  to  meet  her  necessities  or  inter- 
ests. Mohr  V.  Manierre,  101  U.  S.  417  [25  L. 
Ed.  1052].  A  guardian  ad  litem  could  have  no 
duty  or  office  to  perform  which  the  law  bad  not 
devolved  on  the  general  guardian.  Whenever  a 
guardian  ad  litem  is  deemed  necessary  for  the 
representation  of  the  ward  in  the  court  of  pro- 
bate, the  statutes  provide  expressly  for  his  ap- 
pointment In  the  proceeding  for  the  sale  of 
lands  under  the  statute  to  which  we  have  refer- 


red, there  is  no  authority  for,  or  the  require- 
ment of,  such  an  appointment.  This  question 
the  necessities  of  the  case  do  not  require  us  to 
decide,  and  we  prefer  to  rest  our  conclnsiona  on 
the  settled  doctrine,  which  has  so  long  prevailed 
in  this  state,  touching  the  character  and  valid- 
ity of  sales  made  under  the  orders  or  decrees  of 
the  court  of  probate." 

It  is  true  that  it  is  insisted  in  this  case 
that  the  averments  of  the  petltloD,  or  appli- 
cation as  the  statute  calls  it  were  not  suffi- 
cient to  call  into  exercise  the  Jurisdiction  of 
the  probate  Judge  or  court,  or  necessitate 
or  authorlise  the  proceedings  whidi  culminat- 
ed in  the  sale.  In  this  contention,  however, 
we  cannot  agree  with  counsel  for  appellant 
As  before  stated,  we  are  of  the  opinion  that 
the  averments  were  sufiiclent  It  was  not 
necessary  to  aver  in  terms  or  in  so  many 
words  that  the  lands  to  be  purchased  were 
more  valuable  than  the  ones  to  be  sold.  The 
averments  to  this  end  were  sufidclent  and 
we  must  presume  that  the  court  would  not 
have  ordered  the  sale  and  a  reinvestmait 
unless  "the  interest  of  the  ward  be  promoted 
by  the  sale  and  reinvestment"  This  is  what 
the  statute  requires. 

Affirmed. 

ANDERSON,  C.  J.,  and  SOlftBRVILIiES  and 
THOMAS,  J  J.,  concnr. 


(Ul  AU.  S4) 
SALTER  V.  FOX  et  aL    (No.  819.) 
(Supreme  Court  of  Alabama.     Jan.  14,  1915u) 

1.  Ejeotmbnt  <S=>9  —  Gbounds  of  Actior  — 
RiQHT  to  Fobsiession. 

In  ejectment  by  husband  and  wife,  where 
it  appeared  that  the  wife  alone  was  entitled  to 
possession  of  the  land,  it  was  error  to  refuse 
the  defendant  his  requested  general  affirmative 
charge,  since,  as  ejectment  is  a  possessoiy  ac- 
tion, the  right  to  possession  at  the  time  suit 
is  instituted  by  coplaintiSs  must  be  in  all  of 
them,  which  rule  has  not  been  changed  by  Code 
1907,  S  3839. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  !§  16-29;  Dec.  Dig.  «=39.] 

2.  Advbbsb  Possession  «s>116  —  Iitstbuo- 
TioNS— Natdbk  or  Holding. 

In  ejectment  where  the  court  refused  the 
defendant's  requested  charge  that  if  the  de- 
fendant had  bad  poesession  of  the  land  in  con- 
troversy for  a  period  exceeding  10  years,  then 
the  verdict  should  be  for  him,  sach  refusal  was 
prober;  the  charge  being  faulty  in  that  its  con- 
clusion was  predicated  on  bare  possession,  not 
on  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  66;  Dec.  Dig.  <3=>116.1 

Appeal  from  City  Court  of  Bessemn;  3'. 
a.  B.  Owln,  Judge. 

Ejectment  by  G.  W.  and  Nancy  Fox  against 
J.  M.  Salter.  Judgment  for  plaintiffs  and 
defendant  appeals.    Reversed  and  remanded. 

See,  also,  67  South.  439. 

The  first  deed  exhibited  was  that  of  WU-. 
Ham  Vines  and  others  to  Nancy  Fox,  execut- 
ed December  27,  1890,  acknowledged  and  re- 
corded, and  filed  for  record.  The  second 
deed  was  that  of  Nancy  Fox  and  G.  W.  Fox 
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to  Fulton  Snow,  to  become  his  at  the  death  of 
the  grantee,  Nancy  Fox,  executed  December 
9,  1905.  The  next  deed  was  from  Fulton 
Snow  and  wife  to  G.  W.  Fox,  In  warranty 
executed  February  10, 1906.  It  aKtears  from 
the  record  that  the  controversy  was  oyer  a 
piece  of  land  between  the  land  sued  for  and 
the  land  deeded  by  G.  W.  and  Nancy  Fox  to 
James  Salter  on  December  27,  1880,  and  by 
James  Salter  and  wife  to  J.  M.  Salter  on 
October  24,  1899,  which  the  Salters  claim  to 
hare  held  by  adverse  possession.  The  court 
refused  the  following  charge  to  defendant: 

"(2)  The  coart  charges  the  jury  that  if  yon 
believe  from  the  evidence  in  tills  case  that  de- 
fendant has  bad  the  piece  of  land  in  controversy 
in  this  case  in  his  possession  under  bis  fence 
for  a  period  of  14  years  or  exceeding  10  years, 
then  your  verdict  must  be  for  defendant." 

Pinkey  Scott,  of  Bessemer,  for  appellant 
Goodwyn  &  Ross,  of  Bessemer,  for  appellees. 

McCLELnAN,  J.  [1]  Statutory  ejectment, 
by  appellees  against  appellant  The  deed 
from  Nancy  Fox  and  her  husband,  G.  W. 
Fox,  to  Fulton  Snow,  of  date  December  9, 
1904,  effected  to  reserve  in  Nancy  Fox  the 
use  and  enjoyment,  the  px)8session„  of  the 
land  during  her  life,  thereby  postponing  the 
right  to  postession  of  the  land  until  her 
death.  Abney  v.  Moore,  106  Ala.  131,  135,  18 
South.  60.  In  consequence,  the  conveyance 
of  Fulton  Snow  and  wife  to  G.  W.  Fox,  of 
date  February  10,  1906,  operated  to  vest  the 
title  In  O.  W.  Fox,  subject  to  the  stated  res- 
ervation of  possession  in  Nancy  Fox.  In  or- 
der for  a  plaintiff  to  prevail  in  ejectment  the 
right  to  the  possession,  at  the  time  suit  was 
instituted,  must  be  in  the  plalntifC  Eject- 
ment is  a  possessory  action.  Where  two  or 
more  plaintiffs  seek  the  recovery  of  the  pos- 
session of  lands,  all  must  be  entitled  to  re- 
cover, else  none  can  recover.  Whitlow  v. 
Bchols,  78  Ala.  206,  211;  Dake  v.  Sewell,  145 
Ala.  581,  585,  39  South.  819.  Q.  W.  Fox  was 
without  right  to  the  possession  of  the  land  in 
suit;  that  right  being  in  his  coplaintiS  only. 
Hence,  O.  W.  Fox  was  not  entitled  to  recov- 
er; and,  he  being  due  to  fall,  the  defendant 
was  entitled  to  the  general  affirmative  charge 
requested  by  and  refused  to  him.  Section 
8839  of  the  Ck>de  of  1907  has  not  changed  the 
rules  to  which  we  have  adverted.  There  is 
nothing  in  that  statute  disclosing  a  legisla- 
tive intent  to  allow  persons  not  entitled  to 
tbe  possession  to  recover  in  ejectment  or  to 
I>ermlt  some,  less  than  all,  of  the  plaintiffs  to 
prevail.  The  effect  of  the  statute  amended  in 
tbe  codification  of  1907  is  illustrated  in  the 
cases  of  Grant  v.  Nations,  172  Ala.  83,  55 
Sontb.  310,  and  Nichols  v.  Nichols,  179  Ala. 
611,  60  South.  855,  among  others. 

There  is  no  merit  in  the  other  errors  as- 
signed and  urged  in  brief  for  appellant 

[2]  Charge  2  was  patently  faulty,  in  that 
the  conclusion  thereof  was  predicated  of  a 
mere  possession,  not  an  adverse  possession. 


The  judgment  is  reversed,  and  tbe  cause 
is  remanded. 
Reversed  and  remanded. 

ANDERSON,  C.  J.,  and  SAXRB  and  DB 
GRAFFENRIED,  JJ.,  concur. 


(191  Ala.  29) 
BRANNON  V.  STATE.    (No.  4.) 
(Supreme  Court  of  Alabama.     Feb.  11,  1915.) 

1.  GsnaNAi.  Law  «=>1179  —  Findings  of 
CouBT  or  APFEAI.S— Review  on  Cxstiobabi. 

A  finding  of  the  Conrt  of  Appeals  that  a 
conviction  was  sustained  by  evidence  coald  not 
be  reviewed  by  the  Supreme  Court  on  applica- 
tion for  certiorari. 

[Ed..  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3001;   Dec  Dig.  <8=»1170.] 

2.  CannNAL  Law  <S=>1137— ApfeaIt— Invitbd 
Ebbob— Instbdctions. 

A  defendant  cannot  complain  on  appeal  of  a 
general  charge  in  his  favor  as  to  one  count  of 
the  indictment  where  such  charge  has  been  giv- 
en on  his  written  request 

[Ed.  Note. — For  other  cases,  see  (Criminal 
Law,  Cent  Dig.  U  3007-3010;  Dec.  Dig.  <S=» 
1137.] 

3.  CnnoNAL  Law  «=»1187— Retctsai.  of  Iir- 

8TBDCTI0N— INCONBISTKNT  RUIJNO& 

That  the  court's  refusal  to  give  a  general 
charge  for  defendant  as  to  the  third  count  of  the 
indictment  was  inconsistent  with  tbe  erroneous 
giving  of  defendant's  requested  general  charge 
as  to  the  first  count  was  not  error  of  which  he 
could  complain  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  3007-3010;  Dec.  Dig.  «=> 
1137.] 

Certiorari  to  Conrt  of  Appeals. 

Jim  Brannon  was  convicted  of  crime,  and, 
the  conviction  having  been  sustained  by  the 
Court  of  Appeals,  he  applies  for  certiorari. 
Certiorari  (in  67  Sontb.  634)  denied. 

Allen,  Bell  &  Sadler,  of  Birmingham,  for 
appellant  W.  L.  Martin,  Atty.  Gen.,  for  the 
Stat& 

SAYRn,  J.  [II  The  first  count  of  the  in- 
dictment charged  in  Code  form  that  defend- 
ant was  a  vagrant  The  fourth,  on  whlcb 
defendant  was  convicted,  charged  that  he 
was  a  keeper,  proprietor,  or  employe  of  a 
gambling  house.  Evidence  under  tbe  fourth 
count  went  equally  as  ^ell  to  support  the 
charge  of  the  first  The  Court  of  Appeals 
has  found  that  there  was  such  evidence.  We 
do  not  review  that  court  on  findings  of  that 
character.  Such  has  been  our  ruling  consist- 
ently followed.  We  must  assume,  therefore, 
that  there  was  evidence  to  support  the  ver- 
dict 

[2,  S]  In  tbe  trial  court  defendant  bad,  on 
request  in  writing,  the  general  charge  in  bis 
favor  as  to  the  first  count  This  was  er- 
ror of  which  defendant  cannot  complain.  A 
similar  charge  as  to  tbe  third  count  was  re- 
fused. In  this  tbe  trial  court  was  incon- 
sistent, of  course,  and  upon  this  inconsist- 
ency defendant  thinks  he  should  have  had  a 
reversal  at  the  hands  of  the  Court  of  Appeals. 
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But  we  are  not  of  that  opinion.  If  tlie  court 
had  given  Inconsistent  instructions  in  respect 
of  any  one  count,  there  would  be  some  con- 
siderable point  in  the  suggestion  of  error. 
But  each  count  stood  upon  its  own  bottom 
and  constituted  a  separate  and  distinct 
charge.  That  the  court  erred  in  favor  of  de- 
fendant in  one  instance  was  no  reason  why 
the  error  should  be  repeated  in  the  other. 
The  court  could  not  be  required  or  even  ex- 
pected to  persist  In  error.  There  was  noth- 
ing wrong  in  the  court's  putting  Itself  right 
as  to  the  fourth  count.  This  may  seem 
rather  too  plain  to  need  formal  statement; 
but  this  expression  of  our  view  is  made  as 
the  proper  result  of  our  due  consideration  of 
the  case  made  on  the  application  for  certi- 
orari. If,  as  defendant  contends,  he  was  con- 
victed on  evidence  insufficient  to  support  the 
finding,  his  last  resort  under  the  Constitu- 
tion and  the  statute  creating  the  Court  of 
Appeals  was  in  that  court 

The  application  for  certiorari  must  be  de- 
nied. 

Certiorari  denied.    All  the  Justices  concur. 


(191  Ala.  1(8) 

VAN  HOUTAN  v.  BLACK  et  aL     (No.  939.) 

(Supreme  C!ourt  of  Alabama.     Jan.  14,  1915. 
Rehearing  Denied  Feb.  4,  1915.) 

1.  GUABDIAN  AND  WaBD  ^=>8Q  —  SxVS  Ot 
REALTT— CONFIBlIAnON  BT  COUBT— SUFFI- 
CIENCY OF  Petition. 

To  Inroke  the  jurisdiction  of  the  probate 
court  to  confirm  a  sale  of  an  infant's  undivid- 
ed interest  in  real  property,  a  petition  must 
be  filed  stating,  however  imperfectly,  a  case 
within  the  .statute ;  and,  while  it  is  enough  to 
sustain  the  proceeding  against  collateral  at- 
tack that  the  necessary  facts  are  stated  color- 
ably  or  inferentially  they  must  be  stated  in 
some  way,  and  the  relief  sought  must  be  within 
the  power  of  the  court 

[Ed.  Note. — For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  §J  340-344;  Dec.  Dig.  ®=»86.] 

2.  GCABDIAN    AND    WABD    <$=»106  —  SaLB    OF 

Rb^alti— Vauditt  OF  Decbek  OF  Pkobate 

COUBT. 

A  decree  of  the  probate  court,  confirming  a 
■ale  of  an  infant's  interest  in  real  property 
which  is  beyond  the  limited  power  of  such 
court  to  make,  cannot  be  sustained  on  the 
ground  that  the  statute  under  which  the  court 
acted,  or  supposed  itself  to  t>e  acting,  was 
dubious  in  its  meaning,  and  that  the  court  there- 
fore had  a  right  to  determine  its  own  jurisdic- 
tion, as  the  law  of  every  case  is  fixed,  and 
parties  are  conclusively  presumed  to  know  such 
law. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |  390;  Dec.  Dig.  <&=> 
106.J 

8.  GUABDIAN  AND  WaBD  «=342  —  SaIJC  OF 
ReALTT— -JOINDEB  IN  SALE  BY  OtHEB  TEN- 
ANTS IN  Common. 

Under  Code  1907,  {  5253,  providing  that 
when  any  minor  shall  hold  an  interest  in  land 
as  tenant  in  common  with  others  and  there 
shall  be  no  valid  authority  to  sell  such  interest 
vested  in  any  person  by  the  terms  of  any  in- 
strument under  which  such  minor  holds  such 
interest  and  a  sale  shall  not  be  prohibited  or 
restricted  by  such  instrument,  the  guardian  of 
such  minor  may  join  the  other  tenants  in  com- 


mon in  selling  such  land,  poblicly  or  private- 
ly, for  a  division  of  the  proceeds,  where  an  own- 
er of  an  undivided  interest  in  land  devised  a 
part  of  such  undivided  interest  to  each  of  his 
minor  children,  their  guardian  could  not  join 
with  the  other  owners  of  such  nndivided  inter- 
est in  a  sale  thereof,  the  entire  fee  not  having 
been  included  in  such  sale,  as  the  provision  of 
the  statute  is  for  a  form  and  method  of  parti- 
tion, which  cannot  ordinarily  be  had  of  an 
nndivided  interest,  and  while  the  Legislature 
might  provide  therefor,  it  cannot  be  assumed 
that  it  intended  to  so  provide,  especially  as 
the  average  purchaser  is  not  easily  tempted  to 
buy  a  fractional  interest  in  property. 

[Ed.  Note. — For  other  cases,  see  Gnardiaa 
and  Ward,  Ont  Dig.  U  173-185,  191;  Dec: 
Dig.  <S=>42.] 

4.  Statutes  €=>176— Constbuction— Ettbiw- 
Bio  Facts— Effect  of  Constbuction. 

That  many  titles  to  land  acquired  in  good 
faith  depend  upon  a  construction  of  a  statute 
contrary  to  its  plain  meaning  cannot  require 
the  adoption  of  such  construction. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  255;   Dec.  Dig.  iS=»176.] 

Appeal  from  Chancery  Court,  JefTerstm 
County ;  A.  H.  Benners,  Chancellor. 

Bill  by  Abraham  Van  Houtan  against  H.  H. 
Black  and  others,  to  quiet  title  to  certain 
land.  Judgment  for  respondents,  and  com- 
plainant' appeals.    Affirmed. 

The  answer  of  Black  admits  that  complain- 
ant is  the  owner  of  an  undivided  lo^/ios  in- 
terest in  and  to  the  lands  described  in  tlie 
bill,  and  that  he,  the  defendant,  is  the  owner 
of  an  undivided  Viot>  and  he  derives  his  title 
as  follows:  John  T.  Sbugart,  while  In  life 
was  seised  and  possessed  of  an  undivided 
i/is  interest  in  and  to  real  estate,  and  left 
surviving  him  his  widow,  Alice  D.  Shugart, 
and  seven  named  children.  That  Shugart  left 
a  last  will  and  testament,  a  copy  of  which 
is  attached  and  marked  "Exhibit  A,"  and 
under  said  will  Forest,  Florence,  Alice^  and 
John  Shugart  each  received  an  undivided 
VioB  interest  in  and  to  the  real  estate  de- 
scribed. That  by  decree  of  the  court  of 
chancery  of  Jefferson  county,  Ala.,  on  Decem- 
ber 18,  1909,  in  a  case  in  which  Alice  D. 
Shugart  and  others  were  complainants,  and 
Roland  T.  Shugart  was  respondent.  It  was 
decreed  tliat  the  respective  interests  of  tlie 
said  minor  children  of  the  said  John  T.  Shu- 
gart should  be  sold.  The  sale  was  made,  re- 
ported, and  regularly  confirmed,  and  the 
court  made  and  executed  a  deed  to  Curtis 

5.  Shugart,  the  purchaser,  conveying  to  Mm 
all  the  right,  title,  and  interest  of  said  minor 
children.  The  answer  then  recites,  a  judg- 
ment in  the  dty  court  of  Birmingham  against 
Jackson  and  Lydla  Jones  against  Curtis  S. 
Shugart,  execution  on  said  Judgment,  a  levy 
of  the  same  on  Shugart's  interest  in  the  land, 
notice  of  said  levy,  etc,  sale  under  it,  and 
sheriffs  deed  regularly  made  to  defendant 
H.  H.  Black.  The  answer  was  made  a  crosa- 
bill,  and  it  was  asserted  that  the  land  could 
not  be  equitably  divided,  and  partition  was 
sought    Complainant  claims  through  a  deed 
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executed  to  him  by  Alice  D.  Shngart,  guard- 
ian of  the  four  above-named  minors,  under  a 
petition  by  her  setting  forth  the  age  of  the 
inlnorB,  the  description  of  the  land,  and  the 
Interest  of  each  of  the  minors  therein,  and 
It  Is  alleged  that  there  was  no  valid  author- 
ity to  sell  said  Interest  of  said  minors  rested 
In  any  person  by  the  terms  of  any  Instrument 
under  which  said  mlnon  bold  such  Interest, 
and  that  such  sale  was  not  prohibited  or 
restricted  by  such  or  any  Instrument  Peti- 
tioner further  represents  that,  as  guardian 
of  said  minors,  she  has  joined  with  ttie  other 
tenants  in  common  of  said  land,  viz.,  Roland 
and  Mamie  Shugart,  and  on  her  own  person- 
al behalf,  into  a  written  agreement  for  the 
private  sale  of  said  above-described  land  to 
Abraham  Van  Houtan  for  a  division  of  the 
proceeds  thereof  for  the  sum  of  $500  In  cash 
for  the  entire  interest  In  the  said  property 
of  the  said  tenants  in  common,  and  that  the 
price  agreed  to  be  paid  for  the  same  was 
fair  and  reasonable,  and  that  it  Is  to  the 
Interest  of  said  minors  that  the  said  sale  be 
consummated  and  confirmed,  and  that  all  the 
purchase  money  is  now  In  her  hands  for  dis- 
tribution. A  day  was  set  for  hearing  this 
petition,  and  a  guardian  ad  litem  appointed, 
and  on  the  hearing,  the  court  adjudged  and 
decreed  that  the  sale  be,  in  all  things,  con- 
firmed, and  that  the  guardian  execute  and  de- 
liver to  Abraham  Van  Houtan  a  conveyance 
of  the  Interest  of  each  of  said  minors  In  said 
real  estate.  A  deed  followed,  executed  by 
AUce  D.  Shugart  indlyldually  and  as  guard- 
ian and  as  executrix,  and  the  deed  was  also 
signed  by  Roland  and  Mamie  Shugart. 

Slnnott  &  Keene  and  M.  Lee  Bonner,  all  of 
Birmingham,  for  appellant.  Burgln,  Jen- 
kins &  Brown,  of  Birmingham,  for  appellees. 

SATRE,  J.  Bill  by  appellant  to  settle  the 
title  to  a  fractional  Interest  In  a  certain  tract 
of  land.  Appellant  claimed  the  Interest  in 
suit  by  virtue  of  a  guardian's  deed  and  the 
provisions  of  article  3  of  the  chapter  on  Par- 
tition, Code  of  1907.  Appellee  Black  claimed 
through  a  subsequent  proceeding  in  the  chan- 
cery court.  Relief  was  awarded  to  appellee 
on  his  cross-bill.  In  which  he  contended  that 
the  proceeding  under  which  appellant  claim- 
ed was  void  for  lack  of  Jurisdiction  In  the 
probate  court 

In  the  probate  court  the  guardian  of  four 
minor  children,  who  along  with  adult  chil- 
dren of  John  T.  Shugart,  deceased,  owned 
an  undivided  */ios  Interest  in  the  land,  rep- 
resented that  she  on  behalf  of  the  minors  had 
Joined  with  the  other  owners  of  said  frac- 
tional interest  in  a  sale  of  that  Interest  at 
a  fair  and  reasonable  price,  and  asked  the 
court's  approval  of  what  she  had  done.  The 
sale  was  thereupon  approved  and  confirmed 
by  decree  of  the  probate  court  at  the  end  of 
a  proceeding  which  followed  the  form  of  the 
statute.  It  thus  appears  by  necessary  infer- 
ence that  in  her  agreement  for  a  sale,  or  her 
sale  subject  to  the  court's  approval  the  guard- 
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ian  did  not  Join  with  "the  other  tenants  in 
common,"  if  by  its  requirement  that  there 
shall  be  such  Joinder  the  statute  Intends  that 
the  entire  fee  must  be  made  to  pass  by  such 
proceeding. 

[1,2]  "One  proposition  may  be  laid  down 
at  the  outset  It  Is  that.  Inasmuch  as  the  au- 
thority of  the  guardian  to  make,  and  of  the 
court  to  permit,  an  absolute  sale  of  the  in- 
fant's lands  is  limited  to  the  grant  of  powers 
conferred  by  the  Legislature,  the  terms  of 
such  grant  should  be  carefully  followed. 
Sales  made  in  utter  disregard  of  the  precau- 
tions wisely  Interposed  by  law  are  absolutely 
worthless."  Schouler,  Dom.  ReL  {  361.  To 
Invoke  the  Jurisdiction  of  the  probate  court 
under  the  statute  it  was  necessary  that  a  pe- 
tition be  filed  stating,  however  Imperfectly, 
a  case  within  the  purview  of  the  statute. 
WhlUow  V.  Echols,  78  Ala.  207.  It  is  enough 
to  sustain  the  proceeding  on  collateral  at- 
tack that  the  necessary  facts  are  colorably  or 
inf erentlally  stated ;  but  they  must  be  stated 
In  some  way,  and  the  rell^  sought  must  be 
within  the  power  of  the  court  Any  argu- 
ment that  would  sustain  a  decree  without  the 
limited  power  of  the  court  to  make,  on  the 
ground  that  the  statute  under  which  the 
court  acted,  or  supposed  itself  to  be  acting, 
was  dubious  in  its  meaning,  and  that  hence 
the  court  had  the  right  to  determine  its  own 
Jurisdiction,  is  specious  at  best,  and  necessa- 
rily unsound.  The  law  of  every  case  is  fixed. 
It  is  for  the  courts  only  to  declare  authorita- 
tively the  law  as  It  Is,  however  painful  or  un- 
certain the  process  often  is.  Parties  charged 
with  notice  of  the  record  of  such  proceedings 
must  be  conclusively  presumed  to  know  the 
law  involved,  for  otherwise  there  could  be  no 
security  of  rights,  no  end  of  litigation. 

[3]  Section  6253  of  the  Code,  the  section 
of  article  3  of  the  chapter  on  Partition  which 
declares  the  right  conferred  by  that  chapter, 
the  rest  being  given  to  process  and  procedure, 
provides  as  follows: 

"In  all  cases  In  which  any  person  of  un- 
sound mind  or  any  minor  shall  hold  an  interest 
as  tenant  in  common  with  others  in  one  or  more 
parcels  of  land  or  realty  in  this  state,  and  there 
shall  be  no  valid  authority  to  sell  such  inter- 
est vested  in  any  person  by  the  terms  of  any 
instrument  under  which  such  person  of  unsound 
mind  or  such  minor  holds  such  interest,  and 
such  sale  shall  not  be  prohibited  or  restricted 
by  such  instrument;  it  shall  be  lawful  for 
the  guardian  of  such  minor  or  person  of  un- 
sound mind  to  join  the  other  tenants  in  com- 
mon Id  selling  any  such  parcel  of  land  or  real- 
ty for  a  division  of  proceeds  thereof,  such  sale 
to  be  made  either  publicly  or  privately,  and 
upon  such  terms  as  to  payment  and  security 
for  unpaid  installments  as  such  guardian  may 
deem  to  the  interest  of  his  ward,  subject  how-> 
ever,  to  such  sale  being  set  aside  as  hereinaft* 
er  provided." 

We  have  already  virtually  stated  the  ques- 
tion to  be  whether  the  authority  given  by  the 
statute  to  the  guardian  contemplates  a  grant 
of  such  authority  in  cases  only  where  a  dispo- 
sition of  the  entire  fee  is  to  be  made.  The 
statute  provides  the  guardian  with  no  author- 
ity to  sell  the  land  of  his  ward,  or  to  enter 
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into  an  agreement  for  sale  subject  to  the 
court's  approral,  except  to  sell  "such  pared 
of  land  or  realty  for  a  division  of  tbe  pro- 
ceeds tbereot"  In  other  words,  the  provi- 
sion is  for  a  form  and  method  of  partition. 
Mow,  tbe  rule  followed  by  tbe  courts,  to 
quote  tbe  language  of  Judge  Freeman  in  30 
Cyc.  p.  180,  is  that: 

"There  can  be  no  partition  of  an  undivided 
interest  Tbe  estate  sought  to  be  partitioned 
must  be  such  that,  if  a  parcel  is  assigned  to  any 
party,  his  estate  therein  will  be  an  estate  in 
severalty;  and,  if  a  sale  is  directed,  its  ef- 
fect must  be  to  transfer  to  the  purchaser  a 
like  estate." 

Parties  sui  Juris  may,  by  contract,  arrange 
a  partition  in  kind,  or  a  sale  for  division  in 
lieu  of  partition,  with  a  different  result,  and 
80,  it  may  be  conceded,  may  tbe  Iliegislature 
provide;  but,  in  view  of  the  rule  of  the 
courts,  It  is  not  to  be  assumed,  in  the  absence 
of  some  language  of  that  import,  that  tbe 
Legislature  has  intended  so  to  provide,  for 
that  would  make  confusion  worse  confound- 
ed, and  foster  a  future  of  complicated  and 
burdensome  litigation.  Ware  y.  Vignes,  85 
La.  Ann.  288. 

[4]  If  this  were  the  case  of  one  minor  own- 
ing an  undivided  Interest,  the  rest  of  the  es- 
tate being  divided  among  several  owners  sui 
Juris,  there  could  be  no  reason  to  doubt  that 
it  would  be  necessary  for  the  guardian  of  the 
infant  owner  to  Join  with  all  the  other  tenants 
in  common  in  order  to  sell  the  land  for  a  divi- 
sion of  the  proceeds  thereof  under  the  au- 
thority of  the  statute.  There  is  good  reason 
for  this  limitation  upon  the  power  granted  to 
guardians.  The  average  purchaser  is  not 
easily  tempted  to  buy  a  fractional  Interest  in 
property,  especially  so  where  the  Interest  Is 
small  and  the  policy  of  the  enactment,  whUe 
allowing  private  sales,  Is  to  safeguard 
the  tnterest  of  minors  by  requiring  the  Join- 
der of  adult  tenants  in  common  and  a  sale  of 
the  eatire  parcel  of  land  or  realty.  Neither 
the  latter  nor  the  spirit  of  the  enactment 
was  observed  in  the  transaction  under  con- 
sideration. The  effort  was  to  extend  the  stat- 
utory provision  to  a  case  not  within  its  let- 
ter or  policy,  and  we  are  agreed  with  the 
chancellor  that  the  effort  was  abortive,  and 
that  the  purchaser  acquired  no  title.  Moore 
T.  Onlf  Refining  Co.,  124  La.  607,  60  South. 
696.  Appellant  states  in  his  brief  that  many 
titles,  acquired  in  good  faith,  depend  upon  his 
construction  of  the  law.  We  are  not  advised 
as  to  that,  though  it  is  scarcely  probable  that 
many  titles  have  become  involved  In  the  pe- 
culiar predicament  here  shown  during  tbe 
brief  life  of  the  statute.  At  any  rate,  that 
consideration  cannot  be  permitted  with  Judi- 
cial sanction  to  work  a  change  In  what  ap- 
pears to  be  the  plain  meaning  of  the  statutes. 

AfSrmed. 

ANDBIiSON,  C.  J.,  and  McCLELLAN  and 
DE  GRAFPENRIED,  JJ.,  concur. 
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L  HouicinK  «=9l63  —  Evidknce  —  CncuM- 
8XANCES— Finding  of  Skxixtons. 

In  a  prosecution  of  defendant  for  muider- 
ing  his  wife,  who  was  last  seen  entering,  with 
her  baby,  the  house  where  defendant  lived,  evi- 
dence of  the  finding  three  years  thereafter, 
about  a  mile  and  a  half  from  where  defendant 
lived,  of  two  skeletons,  one  that  of  an  adult 
and  the  other  that  of  a  small  child,  given  with 
testimony  as  to  the  condition  and  position  in 
which  the  skeletons  were  foond,  was  relevant 
and  competent. 

[Ed  Note, — For  other  cases,  see  Hnmiridf, 
Cent  Dig.  S  284;  Dec.  Dig.  «=>153.] 

2.  WrrN  ESSES  €=3269— Exauination— Caoaft- 

EXAMINATION— SOOPK    OT  DlBECI  EXAHINA- 
TION. 

Where  a  witness  for  the  state,  in  a  prose- 
cution for  wife  murder,  who  testified  to  finding 
certain  bones,  bad  stated  on  direct  examinstioa 
that  he  did  not  know  defendant's  wife,  and  bad 
seen  her  only  once  since  she  was  a  child,  it  was 
not  error  to  sustain  an  objection  to  the  9aea- 
tion  on  cross-examination  whether,  in  his  jndg- 
ment,  the  teeth  that  were  found  were  those  of 
defendant's  wife. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  949-954;   Dec.  Dig.  <^269.] 

3.  HomCIDB    «=»174— BVIDBNCK  — Dioi.ABa- 

TI0R8  OF  Accused. 

In  a  prosecution  for  wife  murder,  where  it 
was  shown  that  defendant's  wife  and  baby  had 
disappeared  at  the  same  time,  and  that  the  skel- 
etons of  an  adult  and  a  small  child  were  found 
together,  evidence  Uiat  defendant,  when  he 
picked  up  a  bone  of  the  small  skeleton,  stated : 
"Here  is  the  baby's  rib.  You  bad  lietter  take 
this  one"— was  not  objectionable  as  illegal,  ir- 
relevant and  immaterial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {§  359-371;    Dec.  Dig.  «=>174.1 

4.  Cbiuinai.   Law    O-  .  i  110   Evidehcb— Cog- 
OLUSioNB  OF  Witness. 

In  a  prosecution  for  wife  murder,  where  a 
witness  for  the  state  had  testified  to  finding  cei^ 
tain  signs  and  tracks  on  the  farm  of  defendant's 
father,  the  day  after  the  wife  disappeared,  testi- 
mony that  he  was  on  the  farm  hunting  some 
hogs  of  his  was  not  objectionable  as  a  statement 
of  a  conclusion  or  intention  of  the  witneaa. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1035-103eU041-1043.  1045, 
1048-1051;    Dec.  Dig.  <S=>448.] 

5.  HouioiDE     «=»  169  —  Evidence  —  GiBCCQi- 

STANCES— SXPABATION  FROM  WiFB. 

In  a  prosecution  for  wife  mnrder,  evidence 
that  defendant  and  Ids  wife  had  separated,  and 
that  the  two  oldest  children  were  living  with 
him,  was  relevant  and  competent 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  341-350;    Dec.  Dig.  «=9l6».] 

6.  HoinciDB   <=>174— Evidence— AsmasioNB 

— YOLITNTABT  STATBUBNTB. 

In  a  prosecution  for  wife  murder,  incrim- 
inating statements  by  defendsnt,  whidi  ondei 
the  circumstances  were  voluntarily  made,  are 
admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ii  359-371;   Dec.  Dig.  «=>174.] 

7.  CanaNAi,   Law   «=»777  —  iHaTBUCTiOHS — 
Duty  of  Jubt. 

In  a  prosecution  for  homicide,  a  requested 
instruction  that  the  jury  are  not  to  consider 
anything,  except  facts,  was  properly  refused 

[Ed.  Note. — For  other  cases,  see  Criminal' 
Law,  Cent  Dig.  {{  1878-1882;  Dec  Dig.  «=> 
777.] 
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8.  CanaiTAi.  Law^=>80S— Instbuctions  — 
Duty  OF  Juby. 

In  a  prosecution  for  homicide,  a  requested 
instruction  that  the  jury  are  not  concerned 
about  the  moral  uplift  of  the  county  and  are  not 
there  to  set  examples,  but  to  try  the  case  ac- 
cording to  the  evidence  and  let  consequences 
take  care  of  themselves,  was  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  g{  1968,  1989;   Dec.  Dig.  «=» 

9.  Cbiminal  Law  (8=3>782  —  Instbucttonb  — 
Evidence. 

In  a  prosecution  for  homicide,  a  requested 
charge  that  the  mere  fact  that  deceased  met  her 
death  violently  is  no  evidence  against  defendant 
was  properly  refused. 

[Ed.  Note.'— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1847,  1849,  1851,  1852, 
1877,  1878,  1880-1882,  1906,  1907.  1909-1911, 
1960,  1966,  1967;   De<ir  Dig.  <8=>7S2.] 

10.  Cbiminai,  Law  «s»889  — ysBDioT— Re- 

TDBN  FOB  COBBECTION   —  FOBU  OF  COBBIO- 
TION. 

In  a  prosecution  for  homicide,  where  the 
Jury  returned  a  verdict  finding  the  defendant 
guilty  in  the  first  degree,  as  charged  in  the  in- 
dictment, "and  fix  his  punishment  by  imprison- 
ment," it  was  not  error  for  the  conrt  to  have 
the  jury  correct  their  verdict,  so  as  to  find  the 
defendaiit  guilty  in  the  first  degree,  as  charged 
in  the  indictment,  and  "we  fix  his  punishment 
at  imprisonment." 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2109,  2110,  2112;  Dec.  Dig. 
«=»889.] 

ABpeal  from  Circuit  Court,  Blount  County ; 
3.  E.  Blackwood,  Judge. 

Bill  Wilson  was  convicted  of  murder  In  the 
first  degree,  and  be  appeals.    Affirmed. 

Tbe  verdict  as  returned  was  as  follows: 
"We,  the  jury,  find  the  defendant  guilty  of 
murder  in  the  first  degree,  as  charged  in  the 
indictment,  and  fix  his  punishment  by  impris- 
onment in  the  penitentiary  for  life." 

Tbe  court  remarked: 

Yonr  verdict  is  not  in  exact  form.  Tou 
sbpuld  say:  We,  the  jury,  find  the  defendant 
guilty  of  murder  in  the  first  degree,  as  charged 
in  the  indictment  and  we  fix  his  punishment  at 
imprisonment  in  the  penitentiary  for  life. 

Tbe  Jury  retired  and  returned  the  latter 
verdict  properly  signed.  The  defendant,  be- 
fore tbe  Jury  retired  for  tbe  last  time,  tben 
and  there  excepted  to  tbe  action  of  tbe  court 
in  tbus  charging  tbe  Jury. 

The  charges  refused  are  as  follows: 

(11)  Ton  are  not  to  consider  anytliing,  ex- 
cept facts  in  this  particular  case. 

u2)  Tou  are  not  concerned  about  the  moral 
uplift  of  this  county  or  any  other  county,  and 
you  are  not  here  to  set  examples,  you  try  this 
case  according  to  evidence  and  let  consequences 
take  care  of  themselves. 

(14)  The  mere  fact  that  Jennie  Wilson  met 
her  death  violently  is  no  evidence  against  de- 
fendant 

Bussell  &  Johnson,  of  Oneonta,  for  appel- 
lant R.  C.  Brickell,  Atty.  Oen.,  and  T.  H. 
Seay,  Ass't  Atty.  Gen.,  for  tbe  State. 

GARDNER,  J.  Tbe  appellant  was  convict- 
ed of  tbe  murdbr  of  bis  wife,  Jennie  Wilson, 
and  bis  punishment  fixed  by  tbe  jury  at  Im- 
prisonment In  tbe  penitentiary  for  Ufe. 


Tbe  state  relied  upon  drcumstantlal  evi- 
dence both  as  to  the  fact  that  Jennie  Wilson 
was  murdered  and  as  to  the  guilty  party. 
The  only  questions  argued  by  counsel  In  brief 
relate  to  objections  and  exceptions  as  to  the 
admissibility  of  evidence. 

There  was  evidence  introduced  by  tbe  state 
to  show:  That  defendant  and  bis  wife  had 
separated,  and  that  defendant  bad  gone  to 
tbe  borne  of  his  father  and  had  the  two  older 
chUdren  with  him.  That  bis  wife  was  left 
with  tbe  younger  child,  a  baby  some  19 
months  old.  That  after  the  separation,  some 
time  in  tbe  fall  of  1908,  she  was  seen  with 
her  baby  and  a  basket  on  her  arm,  going  Into 
the  home  of  defendant's  father,  where  de- 
fendant was-  then  living  with  his  two  chil- 
dren, and  that  this  was  tbe  last  time  she  was 
seen  or  heard  of,  in  that  county. 

A  witness,  one  Jim  House,  testified  that  be 
accompanied  her  as  far  as  tbe  gate  on  tbe 
above  occasion,  and  that  he  had  not  seen  her 
since  that  time. 

"In  inquiries  of  fact  dependent  for  their  sola- 
tlon  on  circumstantial  evidence,  no  general  rule 
can  be  laid  down  which  will  define  with  un- 
erring accuracy  what  collateral  facts  are  rele- 
vant and  admissible  in  any  particular  case; 
yet  while  it  is  proper  to  guard  strictly  against 
the  undue  multipbcation  of  issues,  whatever 
tends  to  shed  lignt  on  the  main  inquiry,  and 
does  not  withdraw  the  minds  of  the  jury  from 
that  inquiry,  by  obtruding  on  their  minds  mat- 
ters which  are  foreign,  or  of  questionable  per- 
tinency, is,  jeenerally,  relevant  and  competent 
evidence."  Mattison  v.  State,  56  Ala.  224,  first 
headnote. 

[1]  Tbe  facts,  as  testified  to  by  witness 
Dolphus  Tidwell  and  bis  son,  relating  to  their 
finding,  on  the  river  bank  under  an  overhang- 
ing cliff  or  high  bluff,  two  skeletons  of  hu- 
man beings,  one  that  of  an  adult  and  tbe 
other  that  of  a  small  child;  that  these  two 
skeletons  were  together  and  were  found  aa 
if  laid  down  in  a  sitting  position ;  that  they 
"were  covered  with  rocks  and  the  kind  of 
stuff  you  wUl  find  under  bluffs,  and  not  much 
deep,  •  •  •  and  the  bones  seemed  to  be 
covered  in  a  basket,  or  cane  matting,  and  It 
was  so  rotten  that  it  crumbled ;"  that  at  tbe 
same  time  tbey  also  found  some  of  tbe  teeth; 
that  this  was  in  1911;  and  that  tbe  place 
was  about  1%  miles  from  where  defendant 
lived,  and  that  there  was  no  road  or  trail 
there — were  clearly  relevant  and  competent 

Numerous  objections  to  questions  eliciting 
tbe  above  were  proi)erly  overruled.  A  treat- 
ment of  the  objections  in  detail  we  deem  un- 
necessary, 

[2]  It  is  insisted  that  there  was  error  in 
the  court's  sustaining  tbe  objection  of  the 
state  to  the  question  asked  witness  A.  W. 
Tidwell  on  recross-examination:  "Will  you 
tell  the  jury,  in  your  Judgment,  whether  or 
not  those  were  Jennie  Wilson's  teeth?"  This 
was  on  recross-examinatlon,  and  tbe  witness 
had  Just  previously  stated  that  he  did  not 
know  Jennie  Wilson,  had  seen  her  but  one 
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time  since  she  was  a  child.  It  Is  quite  mani- 
fest that  there  was  no  error  In  this  ruling. 

[S]  Witness  House  testified  to  finding  some 
bones  under  the  blutt  also,  some  of  which 
he  carried  away,  and  Identified  on  the  trial, 
and  further  testified:  "Bill  Wilson  picked 
this  rib  up  and  handed  It  to  me  under  the 
bluff."  The  state  then  asked  the  witness, 
"State  to  the  Jury  what  he  said;"  and  this 
was  objected  to  by  the  defendant  as  calling 
for  "illegal,  irrelevant,  and  immaterial  evi- 
dence," and  the  overruling  of  this  objection 
Is  Insisted  upon  as  error.  The  witness  an- 
swered: "He  says,  'Here  is  the  baby's  rib;' 
says,  'Yoii  had  better  take  this  one  along.' " 

The  grounds  of  objection  specified  as  ille- 
gal, irrelevant,  and  immaterial  i  were  clearly 
without  merit 

[4]  The  witness  House,  who  testified  that 
he  accompanied  Jennie  WUson  to  where  de- 
fendant lived,  as  previously  stated,  further 
testified  that  the  next  morning  he  met  defend- 
ant In  bis  father's  field,  and  defendant  denied 
that  his  wife  had  been  to  the  house;  and 
witness  further  testified  to  certain  tracks 
that  led  on  a  path  to  a  "scramble  place,"  and 
that  he  saw  some  signs  of  blood  and  "a  cloth 
that  women  use  with  their  children."  In  this 
connection  the  witness  was  asked  what  he 
was  doing  over  there,  to  which  he  replied  he 
was  hunting  some  hogs  of  bis  that  had  gotten 
into  Mr.  Wilson's  field.  This  was  objected  to. 
There  was  no  error  in  overruling  this  objee- 
tlon.  It  does  not  call  for  any  conclusion  or 
intention  of  the  witness,  as  is  insisted,  but 
merely  tor  the  statement  of  a  fact  explana- 
tory of  his  presence  there  at  that  time. 

[5]  That  defendant  and  his  wife  had  sep- 
arated, and  that  he  had  the  two  oldest  chil- 
dren, the  fruits  of  their  marriage,  were  of 
course  relevant  and  competent  circumstances 
to  be  considered  by  the  Jury,  in  connection 
with  all  the  other  evidence  in  the  case. 

[I]  The  statements  made  by  defendant  in 
the  two  conversations  as  testified  to  by  wit- 
nesses Tate  and  Rogers,  while  tending  to 
incrimination,  were  nevertheless,  as  shown  by 
the  attendant  circumstances,  the  character  of 
the  conversations,  the  relation  of  the  parties 
to  the  conversations,  and  what  was  said  at 
the  time,  entirely  gratuitous  on  the  part  of 
the  defendant,  and  it  suCBclently  appears  af- 
firmatively that  they  were  voluntarily  made. 
Watts  V.  State,  177  Ala.  24,  59  South.  270; 
Green  v.  State,  168  Ala.  90,  53  South.  286; 
Bush  V.  State,  136  Ala.  85,  &S  South.  878; 
Price  V.  State,  117  Ala.  113,  23  South.  691. 

There  was  no  error  In  overruling  the  ob- 
jection of  defendant  to  the  above  testimony. 
A  review  in  detail  of  each  objection  to  tes- 
timony, and  of  each  assignment  of  error,  is 
unnecessary  and  would  serve  no  good  pui*- 
pose.  Sufiice  it  to  say  that  we  have  care- 
fully examined  each  question  presented  on  the 
evidence,  and  find  no  reversible  error  Ui  the 
rulings  of  the  court  thereon. 


[7-1]  The  refused  charges,  as  well  as  the 
exceptions  taken  to  a  part  of  the  oral  charge, 
are  not  argued  by  counsel  as  error;  but, 
mindful  of  our  duty  in  cases  of  this  char- 
acter, we  have  also  examined  these,  and  we 
find  nothing  In  them  to  merit  discussion,  and 
no  reversible  error. 

[10]  Nor  was  there  error  In  the  action  of 
the  court  In  having  the  jury  correct  their  ver- 
dict as  to  a  matter  of  form,  as  disclosed  by 
this  record. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  of  the  circuit  ooort  Is  ac- 
cordingly affirmed. 

Affirmed. 

ANDERSON,  C.  J.,  and  McOLELLAN  and 
SAYRB,  JJ,  concur. 


091  Ala.  80) 

MILES  V.  MEADE  et  aL     (So.  149.) 
(Supreme  Court  of  Alabama.     Feb.  11.  1915.) 

1.  BXECUTOBS  AND  Aduinistbators  i8=s»475— 
Settlement— Chaeoes. 

An  administrator  of  his  father's  estate,  who 
was  also  the  executor  of  bis  mother's  will,  could 
not  be  legally  charged,  on  bis  settlement  as  a^ 
ministrator,  with  funds  received  and  then  held 
aa  executor,  when  there  had  been  no  settlement 
or  disposition  of  the  funds  as  executor,  as  he 
could  not  be  charged  as  such  until  he  received 
the  funds  in  such  capacity  or  so  disposed  of  them 
as  to  constitute  a  devastavit  or  was  guilty  of 
such  negligence  as  to  the  funds  as  to  charge  him 
with  having  received  them ;  the  fact  that  both  ad- 
ministrations were  pending  in  the  same  court 
not  changing  such  result,  as  the  two  proceedings 
were  separate  and  distinct,  and  the  interested 
parties  might  not  be  the  same  in  each,  and  as 
the  court  in  one  proceeding  could  not  determine 
the  parties  in  or  the  extent  of  theur  interest  In 
the  other  proceeding. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  (  2061;  Dec 
Dig.  «=»475.] 

2.  EXKCUTOBS  AND  ADMTNISTBATOBS  «=>475  — 

CREDrroB  AS  AoiaNisTBATOB— Paticbnt  or 

DEBTa 

Where  a  creditor  of  an  estate  is  appointed 
administrator,  and  receives  funds  of  the  estate 
sufficient  to  satisfy  his  debt,  the  law  presumes 
that  he  wUl  apply  them  to  the  payment  of  his 
debt,  and,  where  a  debtor  of  the  estate  is  ap- 
pointed administrator,  the  law  charges  him  wiUi 
the  amount  of  the  debt  as  assets  in  his  handa  as 
administrator;  but  the  rule  does  not  apply 
where  one  person  acts  -in  two  representative  ca- 
pacities, and  is  debtor  as  to  one  and  creditor  aa 
to  the  other. 

[Ed;  Note. — ^For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  §  2061;  Dec.  Dig. 
<S=>475.] 

3.  Executors  and  Aduinistratobs  «=>472— 
Settlement  —  Payment  to  Dibtribtttek  — 
"Proceeding  in  Rem." 

Under  Code  1907,  {  2476  et  seq.,  requiring 
the  court  or  the  probate  judge  to  audit  the  ac- 
count of  an  administrator  and  to  require  him  to 
make  proof  of  the  correctness  of  each  Item  oo 
the  credit  side  of  the  account,  a  proceeding  for 
final  settlement  by  an  administrator,  with  a  con- 
test by  the  distributees,  is  partly  in  the  nature 
of  a  "proceeding  in  rem ;"  and  hence  it  is  im- 
material that  a  motion  to  charge  him  with  funds 
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■wrongfully  paid  to  the  distributees  is  made  by 
one  of  such  distributees. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  {S  2025-2040;  Dec. 
Dig.  «=»472. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  In  rem.] 

Appeal  from  Probate  Court,  Montgomery 
County;   Charles  B.  Teasley,  Judge. 

Final  settlement  of  the  estate  of  George  O. 
Miles,  by  the  administrator,  with  contest  by 
Bessie  Miles  Meade  and  others,  distributees. 
From  the  Judgment  of  the  court  refusing  to 
allow  credits  and  charging  the  administrator 
with  certain  sums,  he  appeals.  Reversed  and 
remanded. 

George  G.  Miles,  Jr.,  was  appointed  admin- 
istrator with  the  will  annexed  of  the  estate 
of  his  father,  George  G.  Miles,  Sr.,  May  3, 
1912,  and  at  the  same  time  qualified  as  ex- 
ecutor of  the  last  will  and  testament  of  his 
mother,  Mattie  H.  Miles,  who  died  prior  to 
her  husband.  On  January  19,  1914,  the  ap- 
pellant, as  administrator,  filed  his  accounts 
and  vouchers  In  the  probate  court  of  Mont- 
gomery county  for  a  final  settlement  of  the 
administration  of  the  estate  of  his  father. 
The  count  showed  that  he  had  a  balance  on 
hand  at  the  time  of  the  partial  settlement 
in  December.  1913,  of  $1,547.87,  and  he  sought 
credit  on  this  account  for  amounts  advanced 
by  him  to  the  legatees  and  distributees  ag- 
gregating $1,544.16.  It  Is  shown  without 
conflict  that  the  estate  of  George  Q.  Miles, 
Sr.,  at  the  time  of  the  final  settlement,  sUlI 
owed  debts  aggregating  over  $7,000,  repre- 
sented In  the  greater  part  by  notes  made  or 
Indorsed  by  decedent  In  his  lifetime,  which 
notes  were  held  by  Montgomery  Bank  &  Trust 
Company,  and  other  debts,  the  amount  of 
which  is  not  given.  The  said  George  G. 
Miles  had  never  made  a  settlement  or  ac- 
counting as  executor  of  the  estate  of  his 
mother,  although  the  record  shows  that  there 
was  then  pending  In  the  probate  court  of 
Montgomery  county  proceedings  to  that 
end ;  he  having  filed  his  accounts  and  vouch- 
ers for  such  final  settlement  These  proceed- 
ings show  that  Mattie  Miles  owed  no  debts, 
and  that  he  bad  collected,  as  executor,  the 
sum  of  $3,862.97  on  the  estate  on  a  policy  of 
Insurance  Issued  on  the  life  of  said  (ieorge  Q. 
Miles,  payable  to  said  Mattie  H.  Miles,  her 
heirs,  executors,  and  administrators,  and 
that  the  said  executor  had  used  the  proceeds 
'  80  collected  by  him  some  time  before  this 
settleuient  Bessie  Miles  Meade  was  one  of 
the  legatees  and  distributees  of  the  estate  of 
George  G.,  Miles,  Sr.,  and  filed  a  contest  of 
said  items  of  credit  claimed  by  the  adminis- 
trator, and  filed  a  motion  to  charge  adminis- 
trator with  the  sum  of  $1,931.48,  being  one- 
half  of  the  proceeds  of  the  policy  above  re- 
ferred to,  and  the  court  sustained  the  motion 
to  charge  the  administrator  with  such  sum, 
and  also  refused  to  allow  the  administrator 


credit  for  any  of  the  advancements  made  by 
him  to  himself  and  the  other  distributees  of 
the  estate. 

John  R.  Tyson  and  J.  Lee  HoUoway,  both 
<a  Montgomery,  for  appellant  Rushton,  Wil- 
liams &  Crenshaw,  of  Montgomery,  for  ap- 
pellees. 

MAYFIBLD,  J.  This  appeal  Involves  two 
questions:  First  Can  a  person  who  is  both 
administrator  of  A.'s  estate,  and  executor  of 
the  last  will  of  B.,  be  legally  charged,  on  his 
settlement  as  administrator,  with  funds  which 
be  received  and  then  holds  as  executor,  there 
having  been  no  settlement  or  disposition  of 
the  funds  as  executor?  Second.  If  an  ad- 
ministrator, without  an  order  of  court,  haa 
prematurely  paid  to -a  distributee  of  the  es- 
tate money  which  Is  liable  to  the  claims  of 
creditors  of  the  estate,  can  he  be  charged 
with  the  money  so  paid,  on  final  settlement 
of  the  estate,  on  motion  of  the  distributee  to 
whom  the  payment  was  wrongfully  made? 
We  answer  the  first  question  in  the  negative ; 
the  second  In  the  affirmative. 

[1]  As  to  the  first  question,  the  mere  fact 
that  funds  which  the  representative  holds  as 
executor  may  or  will  ultimately  come  into 
his  liands  as  administratcnr,  will  not  author- 
ize the  court,  in  his  settlement  as  adminis- 
trator, to  so  charge  him.  He  cannot  be 
charged  in  this  capacity  until  he  has  received 
them  In  such  capacity  or  otherwise,  or  has 
so  disposed  of  such  funds  as  to  constitute 
a  devastavit,  or  is  guilty  of  such  neglect  as 
to  such  funds  as  that  he  would  be  chargeable 
with  having  received  them  or  their  value. 
Neither  does  the  mere  fact  that  both  admin- 
istrations are  pending  in  the  same  court 
change  the  result  in  this  case.  The  two  pro- 
ceedings are  nevertheless  separate  and  dis- 
tinct, and  should  be  so  treated.  All  the  par- 
ties interested  may  not  be  the  same;  and 
the  court,  on  a  hearing  on  one  proceeding, 
would  not  be  authorized  to  determine  who 
all  the  interested  parties  are,  in  the  other 
proceeding,  nor  the  extent  of  their  interest 
in  the  other  proceeding;  nor  could  it  even 
bind  the  parties  in  the  one  proceeding  as  to 
what  their  interest  was  or  would  be  In  the 
other  proceeding.  These  would  be  matters 
res  inter  alios  acta. 

We  have  been  unable  to  find  a  case  where 
an  administrator  was  sought  to  be  charged 
with  funds  which  he  held  as  executor,  <Mr 
vice  versa;  but  we  find  cases  where  he  was 
sought  to  be  charged  with  funds  which  he 
held  as  guardian,  and  in  other  representative 
capacities,  and  in  every  Instance  of  this  kind 
it  was  held  that  he  could  or  should  not  be 
so  charged,  until  the  funds  came  into  his 
hands  as  administrator,  or  there  were  such 
steps  taken  by  him,  touching  the  funds,  as 
would  amount  to  a  devastavit  thereof. 

In  the  case  of  McPhUlips  v.  McGrath,  117 
Ala.  562,  23  South.  724,  the  court,  speaking 
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of  ]labiUt7  for  a  fond  held  by  a  register, 
said: 

"The  question,  in  principle,  is  not  distinKuigli- 
able  from  that  which  occurs  when  a  personal 
representative — an  administrator  or  executor — 
unites  with  bis  relation  that  al  guardian  for  in- 
fant distributees  or  legatees.  In  such  case,  be- 
fore be  is  relieved  from  duty  and  liability  in  the 
primary  capacity  of  personal  representative,  and 
duty  and  liability  as  guardian  attaches,  there 
must  be  separation  of  the  assets  he  intends  to 
take  and  hold  as  guardian  from  the  assets  of 
the  estate;  there  must  be,  as  to  such  assets,  a 
termination  of  authority  as  personal  representa- 
tive, and  to  them  authority  and  duty  as  guard- 
ian mast  attach.  Davis  v.  Davis,  10  Ala.  299 ; 
Whitworth  v.  Oliver,  39  Ala.  286." 

In  the  case  of  Davis  v.  Davis,  above,  the 
court  said: 

"Where  the  offices  of  executor  and  guardian 
are  united  in  the  same>  person,  be  holds  the  es- 
tate in  his  hands  as  executor,  and  does  not  hold 
anything  as  guardian  which  is  not  separated 
from  the  assets  of  the  estate  and  placed  to  his 
account  as  guardian.  To  ascertain  the  amount 
in  his  bands  as  executor  to  which  the  ward  is 
entitled,  it  is  obvioui  a  settlement  of  bis  accounts 
as  executor  would  be  necessary." 

This  doctrine  baa  been  followed  In  a  long 
line  of  cases,  and  it  appears  to  be  founded  on 
reason. 

In  tbe  case  of  Hutton  v.  Williams,  60  Ala. 
107,  it  is  said: 

"The  general  principle  is  that,  if  the  offices  of 
executor  or  administrator  and  of  guardian  are 
united  in  the  same  person,  and  the  guardian,  in 
that  capacity,  can  acquire  possession  only  from 
the  executor  or  administrator,  as.  guardian  he 
does  not  hold  the  assets  until  they  are  sepa- 
rated and  distinguished  from  the  assets  held  as 
executor.  Davis  ▼.  Davis,  10  Ala.  299.  The 
principle  involves  the  existence,  at  the  same 
time,  of  two  distinct  fiduciary  relations." 

If  the  administrator  had  treated  the  fnnds 
In  qaestlon  as  funds  of  the  estate  of  tbe  fa- 
ther, he  might  be  liable  as  administrator 
therefor ;  bnt  if  he  received  the  fnnds  as  ex- 
ecutor, and  holds  them  as  such,  and  nothing 
appears  to  amonnt  to  a  devastavit  as  admin- 
istrator, then  he  should  be  charged,  not  as 
administrator,  but  as  ezecntor.  Wej  do  not 
mean  to  now  decide  that  a  settlement  as  ex- 
ecutor would.  In  all  cases,  or  In  any  possible 
event  in  this  case,  be  necessary  In  order  to 
charge  appellant,  as  administrator,  with  funds 
which  he  received  as  executor;  but  it  must 
be  made  to  appear  that  he  has  received  the 
funds  as  administrator,  or  baa  so  acted,  or 
so  failed  to  act,  that  he  can  be  cliarged  as 
having  received  the  funds  as  administrator 
(which  is  not  made  to  appear  In  this  case); 
and  it  follows  that  the  probate  court  erred 
in  so  charging  him  on  his  settlement  as  ad- 
ministrator. 

[2]  We  do  not  doubt  the  correctness  of  the 
proposition  insisted  upon  by  appellee  that,  if 
a  creditor  of  an  estate  is  appointed  adminis- 
trator of  the  estate,  and  receives  funds  of  the 
estate  sufficient  to  satisfy  his  debt,  the  law 
presumes  that  he  will  apply  the  proceeds  to 
tbe  payment  of  his  debt,  and  that,  if  he  is  a 
debtor  of  the  estate,  and  is  appointed  admin- 
tetraior  thereof,  the  law  charges  him  with 


tbe  amonnt  of  the  debt  as  assets  in  his  liands 
as  administrator.  Bnt  this  rule  does  not  ap- 
ply where  one  person  occupies  two  offices, 
or  acts  in  two  representative  capacities,  and 
is  debtor  as  to  one  and  creditor  as  to  tbe 
other. 

[S]  The  second  proi>oeltlon:  If  this  were  m 
suit  strictly  inter  partes,  the  distributee  har- 
Ing  received  money  from  tbe  administrator 
as  her  distrlbutlTe  share  of  the  estate,  she 
would  be  estopped  from  having  the  adminis- 
trator charged  again  with  this  amonnt  so 
paid,  even  If  it  were  wrongfully  so  paid.  She 
would  not  be  allowed  to  receive  and  keep  the 
money  so  paid,  and  then  charge  tbe  admdn- 
Istrator  with  having  wrongfully  itald  it  to 
her.  This,  however.  Is  not  a  proceeding 
strictly  inter  partes ;  it  Is  one  in  the  nature 
of  a  proceeding  in  rem,  bnt  is  not  wholly 
such.  Section  2476  et  seq.  of  the  Code  make 
it  the  duty  of  tbe  court  or  of  the  probate 
Judge  to  audit  tbe  account  of  tlie  personal 
representative,  and  to  require  him  to  make 
proof  of  the  correctness  of  each  item  on  tbe 
credit  side  of  the  account.  So  It  Is  imma- 
terial that  the  motion  to  charge  the  adminis- 
trator with  funds  wrongfully  paid  to  the  dis- 
tributees was  made  by  one  of  the  distrib- 
utees   who    had    wrongfully    received    such 

I  funds.  Tbe  court  was  not  only  authorized  to 
so  charge  tbe  administrator,  bnt  it  is  by  stat- 

1  nte  made  the  duty  of  the  court  so  to  da 
While  the  administrator  may  have  scane  re- 
dress against  the  distributees  so  receiving 
the  funds  to  which  they  were  not  entitled.  It 
cannot  be  accorded  on  the  final  settlement  by 
omission  to  charge  him  with  tbe  funds  so 
wrongfully  paid  out  This  would  deprive 
creditors  and  other  distributees  of  funds  to 
which  they  are  by  law  entitled,  and  tbe  pro- 
bate court  should  not  decline  to  so  charge  the 
administrator  merely  because  moved  so  to  do 
by  one  who  had  wrongfully  received  the 
funds.  Tlie  rights  and  dntles  of  an  adminis- 
trator as  to  advancing  to  distributees  are  well 

!  stated  in  tbe  case  of  Dickie  t.  Dlcide,  80  Ala. 
57,  59,  where  It  is  said: 

I     "The  administrator  was  allowed  a  credit  for 
j  money  advanced  to  the  widow.    The  duty  and  au- 
thority of  an  administrator  are  to  receive  ana 
collect  the  assets  of  the  estate,  pay  the  debts 
I  and  expenses  of  administration,  and  distribate 
I  the  residuum  among  those  entitled.    M<»>ey  ad- 
I  vanced  to  a  distributee  during  the  administration 
is  not  money  paid   on   account  of  the  estate ; 
and  the  allowance  on  his  account  as  administra- 
tor of  a  credit  for  money  so  advanced  is  unau- 
thorized.    Such  mingling  of  accounts  tends  to 
produce  confusion,  and  to  render  it  difficult,  if 
not  impracticable,  to  ascertain  and  equalise  the 
shares  of  the  several  distributees.    The  money 
advanced  to  the  widow  should  have  been  disal- 
lowed as  a  charge  against  the  estate,  and  charg- 
ed against  her  distributive  share  after  it  had 
been  ascertained.    Willis  v.  Willis,  9  Ala.  330; 
Parker  v.  McGaha,  11  Ala.  521." 

It  follows  that  there  was  no  error  In  Charg- 
ing the  administrator  on  settlement  with  the 
amount  paid  the  distributee,  although  It  was 
,  so  charj^  on  the  motion  of  such  distrlbuteek 
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For  the  error  In  charging  the  administrator 
with  the  funds  which  he  received  as  execu- 
tor, the  judgment  is  reversed,  and  the  cause 
Is  remanded. 

Beversed  and  remanded. 

ANDERSON,  0.  J.,  and  SOMEBVILLE  and 
OABDNEB,  JJ.,  concur. 


(191  Ala.  206) 

McQTJIDDT  ▼.  KING  et  al.    (No.  ©10.) 
(Supreme  Court  of  Alabama.     Jan.  14,  1915.) 

Barks  and    Banking   «=3250  —  National 
Banks  —  Enfobcemknt  o»  Unpaid  Sub 
SOBIPTION— Statb  Law. 

CJode  1007,  §  3744,  authorizing  a  judgment 
creditor  of  a  corporation  to  enforce  payment  by 
a  stoclchol^er  of  liis  unpaid  subscription,  is  not 
available  ,to  a  judgment  creditor  of  a  national 
bank,  as  its  enforcement  would  impair  tlie  rem- 
edy of  Bev.  St.  U.  S.  §  5141  (U.  S.  Comp.  St. 
1913,  t  9678),  giving  the  bank  the  right  to  sell 
tbe_  stock  of  a  delinqnent  shareholder  for  the 
satisfaction  of  the  amount  due  thereon. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  8{  932-939;  Dec.  Dig.  «=s 

Appeal  from  City  Court  of  Birmingham; 
H.  A.  Sharpe,  Judge. 

BUI  by  J.  C.  McQnlddy,  doing  business 
under  the  firm  name  and  style  of  McQulddy 
Printing  Company,  against  S.  P.  King  and 
others,  to  require  them  to  satisfy  the  Judg- 
ment against  the  National  City  Bank  of  Bir- 
mingham out  of  unpaid  subscriptions  to  the 
stock  of  said  bank.  Decree  for  respondents 
and  complainants  appeal.     Affirmed. 

The  bill  alleges  the  recovery  of  the  judg- 
ment against  the  National  C!ity  Bank  of  Bir- 
mingham, execution  thereon,  and  returned  no 
property  found,  the  filing  of  a  certificate  of 
the  organization  of  the  National  City  Bank 
of  Birmingham  with  the  (Comptroller  of  the 
Currency  of  the  United  States  currency  de- 
partment, which  Is  alleged  to  have  created 
said  bank  a  body  corporate  in  September, 
1908,  that  each  of  the  respondents  subscribed 
for  a  number  of  shares  of  the  capital  stock 
of  the  National  City  Bank  of  Birmingham, 
and  that  the  several  subscriptions  of  respond- 
ent to  said  capital  stock  of  said  corporation 
remain  wholly  unpaid,  and  are  subject  to  the 
payment  of  complainant's  said  judgment. 

Bot>ert  O.  Redns,  of  Birmingham,  for  ap- 
pellant&  Nathan  L.  Miller,  Needham  A. 
Graham,  Jr.,  H.  C.  Miller,  John  S.  Kennedy, 
Forney  Johnston,  and  Haley  &  Haley,  all  of 
Birmingham,  for  appellee. 

McCI/ELLAN,  J.  Laying  aside  other  less 
important  questions  presented,  the  control- 
'  ling  inquiry  is  whether  the  provisions  of 
section  8744  of  the  Code  (1907)  of  Alabama 
is  available  to  a  judgment  creditor  of  a  na- 
tional bank  to  enforce  the  payment  by  a 
stockholder  therein  of  his  unpaid  subscrip- 
tion to  the  capital  stock  of  such  a  bank.    In 


Davis  V.  Elmira  Bank,  161  V.  S.  275,  18  Sup. 
Ct  602,  40  L.  Ed.  700,  it  was  said: 

"National  t>anks  are  instrumentalities  of  the 
federal  government,  created  for  a  public  pur- 
pose, and  as  such  necessari^  subject  to  the 
paramount  authority  of  the  United  States.  It 
follows  that  an  attempt,  by  a  state,  to  define 
their  duties  or  control  the  conduct  of  their  af- 
fairs is  absolutely  void,  wherever  such  attemot- 
ed  exercise  of  authority  expressly  conflicts  with 
the  laws  of  the  United  States,  and  either  frus- 
trates the  purpose  of  the  national  legislation  or 
impairs  the  efficiency  of  these  agencies  of  the 
federal  government  to  discharge  the  duties,  for 
the  performance  of  which  they  were  created." 

In  Easton  t.  Iowa,  188  U.  S.  220,  23  Sup. 
(X  288,  47  L.  Ed.  452,  it  was  said: 

"Our  conclusions,  upon  principle  and  author- 
ity, are  that  Congress,  having  power  to  create 
a  system  of  national  banks,  is  the  judge  as  to 
the  extent  of  the  powers  which  should  be  con- 
ferred upon  such  banks,  and  has  the  sole  pow- 
er to  regulate  and  control  the  exercise  of  their 
operations;  that  Congress  has  directly  dealt 
with  the  subject  of  insolvency  of  such  banks  by 
giving  control  to  the  Secretary  of  the  Treasury 
and  the  C!omptroller  of  the  Currency,  who  are 
authorized  to  suspend  the  operations  of  the 
banks  and  appoint  receivers  thereof  when  they 
become  insolvent,  or  when  they  fail  to  make 
good  any  impairment  of  capital;  tliat  full  and 
adequate  provisions  have  been  made  for  the 
protection  of  creditors  of  such  institutions  by 
requiring  frequent  reports  to  he  made  of  their 
condition,  and  by  the  power  of  visitation  by 
federal  officers;  that  it  is  not  competent  for 
state  Legislatures  to  interfere,  whether  with 
hostile  or  friend^  intentions,  with  national 
banks  or  their  officers  in  the  exercise  of  the 
powers  bestowed  npon  them  by  the  general  gov- 
ernment." 

Section  6141  of  the  Revised  Statutes  of  the 
United  States  provides: 

"Section  6141.  Whenever  any  shareholder,  or 
his  assignee,  fails  to  pay  any  installment  on  the 
stock  when  the  same  is  required  by  the  preced- 
ing section  to  be  paid,  the  directors  of  such  as- 
sociation may  sell  the  stock  of  such  delinquent 
shareholder  at  public  auction,  having  given  three 
weeks'  previous  notice  thereof  in  a  newspaper 
published  and  of  general  circulation  in  the  city 
or  county  where  the  association  is  located,  or  if 
no  newspaper  is  published  in  said  city  or  coun- 
ty, then  in  a  newspaper  pobliafaed  nearest  there- 
to, to  any  person  who  will  pay  the  highest  price 
therefor,  to  be  not  less  than  the  amount  then 
due  thereon,  with  the  expenses  of  advertisement 
and  sale;  and  the  excess,  if  any,  shall  be  paid 
to  the  delinquent  shareholder.  If  no  bidder  can 
be  found  who  will  pay  for  such  stock  the  amount 
due  thereon  to  the  association,  and  the  cost  of 
advertisement  and  sale,  the  amount  previously 
paid  sball  be  forfeited  to  the  association,  and 
such  stock  shall  be  sold  as  the  directors  may 
order,  within  six  months  from  the  time  of  such 
forfeiture,  and  if  not  sold  it  shall  be  canceled 
and  deducted  from  the  capital  stock  of  the  asso- 
ciation. If  any  such  cancellation  and  reduc- 
tion shall  reduce  the  capital  of  the  association 
l>elow  the  minlmnm  of  capital  required  by  law, 
the  capital  stock  sbali,  within  thirty  days  from 
the  date  of  such  cancellation,  be  increased  to  the 
required  amount;  in  default  of  which  a  receiver 
may  be  appointed,  according  to  the  provisions 
of  section  fifty-two  hundred  and  thirty-four,  to 
close  up  the  business  of  the  association." 

There  is  no  federal  statute  providing  the 
remedy  created  by  our  section  3744;  nor  are 
we  advised  of  any  federal  statute  affording 
any  other  remedy  against  a  delinquent  stock- 


^sjFor  otlm  cases  ae»  «ame  topic  acd  KBY-NUMBSB  in  all  Key-Numbered  Digeata  and  lDdu« 


Digitized  by 


Google 


1016 


67  SOUTHERN  REPORTER 


(Ala. 


holder  than  that  deflned  In  section  6141, 
ante. 

The  question  Is,  whether  the  visiting  of 
the  provisions  of  our  statute  (section  3744) 
upon  the  federal  creature  and  its  stockhold- 
ers would  Interfere  with  or  embarrass  the 
operation  and  effect  of  the  statutory  ex- 
pression of  the  federal  authority.  The  learn- 
ed trial  judge  thus  concisely  and  conclusively 
sets  down  in  his  opinion  the  considerations 
which  must  lead  to  the  pronouncement  of 
affirmance  here: 

"The  bank  itself  is  given  the  right  to  sell  the 
stock  of  a  delinquent  shareholder  for  the  satis- 
faction  of  the  amount  due  thereon  (U.  S.  Kev. 
St.  {  5141)  and  this  remedy  is  apparently  for 
the  purpose  of  enabling  the  banking  association 
to  maintain  its  capital  in  accordance  with  its 
charter  obligations,  and  for  tiie  benefit  of  all 
creditors  and  all  its  members.  This  purpose 
could  be  defeated  and  the  capital  diminished  it 
a  creditor  were  allowed  to  intercept  unpaid  sub- 
scriptions by  subjecting  the  amounts  due  there- 
on to  his  individual  debt  against  the  bank  in  the 
manner  attempted  by  this  bill  of  complaint  in 
this  cause.  For  the  maintenance  of  this  bill 
there  seems  to  be  no  authority,  unless  under 
section  3744  of  the  Code  of  Alabama,  which 
prescribed  a  mode  of  procedure  in  favor  of  judg- 
ment creditors  against  delinquent  shareholders, 
and  wherewith  this  bill  conforms.  Though  this 
statute  purports  in  terms  to  apply  to  all  cor- 
porations it  is  to  be  construed  as  inapplicable 
to  national  banks;  otherwise  it  would  appear  as 
an  invasion  of  the  province  of  federal  legisla- 
tion, and  to  the  extent  of  any  Inconsistency  with 
that  legislation  it  would  be  abortive.  The  bill 
is  without  equity,  and  the  decree  sustaining  de- 
murrers will  stand." 

The  decree  is  affirmed. 
Affirmed. 

ANDERSON,  C.  J.,  and  SATRB  and  DE 
GRAFFENRIED,  JJ.,  concur. 

091  Ala.  m 

FIELDS  T.   WOODS.     (No.  982.) 

(Supreme  Court  of  Alabama.     Jan.  14.  1916.) 

1.  ExEcirroBS  anu  Aduinistbators  «=>32— 
Revocation  of  Appointment — Petition — 
Joinder  with  Petition  for  Appointment. 

One  petitioning  for  the  revocation  of  let- 
ters of  administration  on  the  ground  that  the 
administratrix  was  not  entitled  thereto  can  join 
In  the  same  petition  a  prayer  for  her  own  ap- 
pointment as  administratrix. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S|  101-212;  Dec. 
Dig.  <S=>32.] 

2.  ExxcuTOBa  and  Administbatobs  €=332— 
Revocation    of   Appointment— Evidence. 

Where  it  is  shown  that  one  claiming  to  be 
the  widow  of  Intestate  had  been  previously  mar- 
ried to  another,  who  was  still  living,  and  there 
was  no  evidence  that  she  had  been  divorced,  the 
appointment  will  be  revoked. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Cent.  Dig.  iS  191-212;  Dec. 
Dig.  «=»32.] 

3.  EXECUTOBS    AND    AdMINIBTRATOBS    $=>20— 

Qualifications  —   Pebsonb  Entitlbo  to 

Object. 

An  administratrix,  whose  appointment  was 
revoked  because  she  was  not  the  lawful  wife 
of  intestate,  cannot  introduce  evidence  in  the 
proceedings,  affecting  the  reputation  of  the  pe- 


titioner for  revocation  of  the  former  appoint* 
ment  and  the  appointment  of  herself,  since,  if 
respondent  is  not  the  widow,  she  has  no  interest 
in  the  estate  or  in  the  qualifications  of  the  peti- 
tioner for  letters  of  administration. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {J  83-105;  Dec. 
Dig.  <8=>20.} 

Appeal  from  Probate  Court,  Fayette  Coun- 
ty;  E.  P.  Goodwin,  Judge. 

Petition  by  Beatrice  Woods  against  Zoray 
Fields,  for  the  revocation  of  letters  of  admin- 
istration theretofor  Issued  to  respondent  and 
for  the  appointment  of  petitioner  aa  adminis- 
tratrix of  the  estate  of  Dock  Fields,  deceased. 
Judgment  for  the  petitioner,  and  respondent 
appeals.    Affirmed. 

J.  M.  Holllman,  of  Fayette,  and  E.  U  All 
and  J.  A.  Simpson,  both  of  Birmingham,  for 
appellant  McNeil  &  Monroe,  of  Fayette,  for 
appellee. 

McGLELLAN,  3.  This  is  an  appeal  from 
the  order  of  the  probate  court  of  the  county 
of  Fayette,  revoking  letters  of  administration 
Issued  to  Zoray  Fields  (Cooper,  appellant)  on 
the  estate  of  Dock  Fields,  deceased.  The  pe- 
tition leading  to  this  action  was  filed  by 
Beatrice  Woods.  She  was  therein  alleged  to 
be  and  was  conclusively  shown  to  be  a  niece 
and  next  of  kin,  through  her  mother,  who  had 
died,  of  Dock  Fields,  deceased. 

[1]  In  the  petition  for  revocation  of  the  let- 
ters Issued  to  appellant,  there  was  incorpo- 
rated a  prayer  that  she  (Beatrice)  be  appoint- 
ed administratrix  of  Dock  Fields'  estate.  It 
Is  insisted  here,  as  upon  objection  to  the  pe- 
tition taken  in  and  denied  by  the  court  below, 
that  the  blending  In  one  petition  of  allega- 
tions and  prayers  for  revocation  of  letters  of 
administration  and  for  the  Issuance  of  letters 
of  administration  to  the  petitioner  effects  the 
improper  joinder  of  a  double  purpose.  The 
question  thus  made  was,  in  effect,  decided 
adversely  to  appellant  in  Curtis  ▼.  Williams, 
33  Ala.  670.  There  is  no  inconsistent  or  com- 
plicating status  made  by  such  joinder  in  pe- 
titions of  this  kind.  The  correct  practice  is 
that  pursued  in  this  instance. 

[2]  The  controlling  issue  was  one  of  fact, 
viz.,  whether  Zoray  was  the  lawful  wife  of 
Dock  Fields  at  the  time  he  died.  Zoray  had 
alleged,  in  her  petition  for  appointment  as 
administratrix  of  Dock  Fllelds'  estate,  that 
she  was  his  surviving  widow,  and  upon  that 
allegation  letters  of  administration  were  is- 
sued to  her.  Her  appointment  was  effected 
before  the  expiration  of  40  days  from  the 
date  of  Dock  Fields'  death.  If  she  was  not 
his  widow,  manifestly  her  appointment  was 
improvident,  and  due  to  be  revoked. 

If  It  were  assumed  (but  for  the  occasion ' 
only)  that  the  trial  court  erred  In  every  ruling 
on  the  evidence  made  the  subject  of  assign-  . 
ments  2  to  7,  inclusive,  the  result  on  this  ap- 
peal would  not  be  changed,  because  the  un- 
disputed legal  testimony  conclusively  estab- 
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llahed  the  fact  that  Zoray  was  lawfully  mar- 
ried to  one  Cooper  in  the  state  of  Mississippi 
tn  August  of  the  year  1906.  Bynon  v.  State, 
117  Ala.  80,  82,  23  South.  640,  67  Am.  St 
Rep.  163.  There  was  no  evidence  tending  to 
show  a  lawful  dissolution  of  the  bonds  of 
matrimony  binding  Zoray  to  Cooper  in  con- 
sequence of  that  marriage.  It  was  not  shown 
that  Cooper  had  since  died.  Indeed,  by  legal 
evidence,  he  was  shown  to  have  been  living 
at  a  recent  date,  In  another  state.  His  mere 
separation  from  Zoray  did  not,  of  course,  dis- 
solve their  union.  Being  Cooper's  wlfe^  she 
could  not  have  been  Dock  Fields'  wife,  or  his 
widow  upon  his  death.  Her  Illicit  relations 
with  Dock  Fields  could  not  contribute  to  give 
her  a  better  standing  in  respect  of  the  mat- 
ter under  consideration. 

[3]  The  last  assignment  of  error  is  based 
upon  the  court's  action  in  declining  to  allow 
counsel  for  Zoray  to  show  the  bad  repute  of 
Beatrice  for  chastity.  If  Zoray  was  not  the 
widow  of  Dock  Fields,  and  hence  improvl- 
dently  appointed  the  administratrix  of  his 
estate,  she  was  without  interest  or  concern  in 
Beatrice's  qualification  (tf  such  the  stated 
matter  would  tend  to  affect)  as  her  successor. 

There  is  no  prejudicial  error  in  the  record. 
The  Judgment  most  be  affirmed. 

Affirmed. 

ANDERSON,  0.  J.,  and  SATRB  and  DB 
QBAFFENRIED,  JJ.,  concur. 
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Ex  parte  AMERICAN  AUTOMOBILE  INS. 
CO.  (No.  683).  (Supreme  Court  of  Alabama. 
Feb.  4,  1915.)  Stokely,  Scrivner  &  Dominick, 
■«f  Birmingham,  for  petitioner. 

SATBE,  J.  Certiorari  to  Court  of  Appeals 
to  review  judgment  and  decision  of  that  court 
in  the  case  of  American  Automobile  Insurance 
Company  v.  Watts,  67  South.  768.  Writ  de- 
nied.   All  the  Justices  concur. 


BIRMINGHAM  RY..  LIGHT  &  POWER 
CO.  V.  MORRISON.  (No.  916.)  Supreme 
-Court  of  Alabama.  Nov.  26,  1914.)  Appeal 
from  City  Court  of  Birmingham ;  C.  W.  Fergu- 
son, Judge.  Tillman,  Bradley  &  Morrow,  of 
Birmingham,  for  appellant  J.  H.  McNeal,  of 
Birmingham,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


BROWN  et  aL  v.  MITCHELL  et  aL  (No. 
764.)  (Supreme  Court  of  Alabama.  Feb.  3, 
1916.)  Appeal  from  Circuit  Court  Jackson 
-County;   W.  W.  Haralson,  Judge. 

PER  CURIAM.    DUmiased  by  appellant 


Ez  parte  CARDEN.  Qio.  699.)  (Supreme 
Court  of  Alabama.  Feb.  11,  1916.)  Certiorari 
to  Court  of  Appeals.  Petition  for  certiorari 
hy  B.  A.  Caiden  to  review  a  decision  of  the 


Court  of  Appeals  affirming  a  refusal  to  tax 
costs  to  defendant  in  an  action  by  petitioner 
against  Uie  Louisville  &  Nashville  Railroad 
Company.  Petition  denied.  Riddle  &  Ellis,  of 
Columbiana,  for  petitioner.  Brown,  Leepei 
&  Koenig,  of  Columbiana,  opposed. 

MAYFIELD.  J.  The  petition  for  certiorari 
to  the  Court  of  Appeals  is  denied.  We  find  no 
error  in  the  decision  of  the  Court  of  Appeals. 
Carden  v.  Louisville  R.  Co.,  66  South.  921. 
The  opinion  of  that  court  by  Pelham,  P.  J., 
is  full  and  correct  to  which  we  feel  that  we 
can  add  nothing.  Application  denied.  All  the 
Justices  concur. 


Ex  parte  F.  B.  FISK  COTTON  CO.  (No. 
158.)  (Supreme  Court  of  Alabama.  Jan.  21, 
1915J  Certiorari  to  Court  of  Appeals.  Stein- 
er,  Crnm  &  Weil,  of  Montgomery,  for  peti- 
tioner. Ball  &  Samford,  of  Montgomery,  op- 
posed. 

GARDNER,  J.  Certiorari  to  Court  of  Ap- 
peals to  review  the  judgment  and  decision  of 
that  court  in  the  case  of  Albany  Warehouse 
Company  v.  F.  B.  Fisk  Ck>tton  Company,  67 
South.  728.    Writ  denied. 


GQWAN  et  aL  T.  MULLINS  et  al.  (Na 
542.^  (Supreme  Court  of  Alabama.  Dec.  17, 
1914.)  Appeal  from  Chancery  Court  Chilton 
County;    W.  W.  Whiteside,  Chancellor. 

PER  CURIAM.     Appeal  dismissed. 


HIGGINBOTHAM  v.  LANGSTON.  (No. 
713.)  (Supreme  Court  of  Alabama.  Jan.  14, 
1915.)  Appeal  from  (jircnit  Court  Calhoun 
County ;    Hugh  D.  Merrill,  Judge. 

PER  CURIAM.    Affirmed  on  certificate. 


Ex  parte  HOOD  et  aL  CSo.  169.)  (Supreme 
Court  of  Alabama.  Feb.  7,  1915.)  Certiorari 
to  Court  of  Appeals.  Ball  &  Samford  and  Wal- 
ton H.  Hill,  all  of  Montgomery,  for  petitioners. 
Steiner,  Crum  &  Weil,  of  Montgomery,  opposed. 

PER  CURIAM.  Petition  for  writ  of  cer- 
tiorari to  Court  of  Appeals  to  review  the  judg- 
ment and  decision  of  Uiat  court  in  the  case  of 
Horace  Hood  et  aL  v.  Commercial  Germania 
Trust  &  Savings  Bank,  67  South.  721.  Writ 
denied. 


JACKSON  V.  JOHNSON.  (No.  1400  (Su- 
preme Court  of  Alabama.  Jan.  21,  1915.)  Ap- 
peal from  Chancery  Court,  Autauga  County; 
W.  W.  Whiteside,  Chancellor.  Suit  for  injunc- 
tion by  J.  Xj.  Johnson  against  S.  W.  Jackson, 
as  executor,  etc.  Decree  for  complainant,  and 
defendant  appeals.  Affirmed.  Eugene  Ballard 
and  P.  E.  Alexander,  both  of  Prattville,  for  ap- 
pellant. W.  A.  Ounter,  of  Montgomei7,  f6r 
appellee. 

MAYFIELD,  J.  The  suit  is  to  enjoin  the 
foreclosure  of  a  mortgage  upon  the  ground  that 
it  was  fully  paid.  Much  evidence  was  taken  on 
the  question  of  payments,  and  the  chancellor,  on 
final  hearing,  set  aside  the  finding  of  the  regis- 
ter that  the  mortgage  was  not  paid,  and  found 
that  it  was  fully  paid,  and  awarded  the  relief 
prayed.  From  such  decree  respondent  prose- 
cutes this  appeaL  There  were  only  two  ques- 
tions which  were  really  litigated,  and  they 
were  as  to  whether  or  not  two  payments,  one 
for  |235,  of  October  13, 1910,  and  one  for  $115, 
of  December  2,  1910,  had  been  made.  The 
chancellor  found  that  the  first-mentioned 
amount  was  paid,  but  that  the  second,  or  the 
full  amount  of  the  second,  was  not  paid,  but 
did  find  that  the  whole  mortgage  debt  and  in- 
terest was  paid.  In  this  finding  we  fully  agree 
with    the    chancellor.      TSta   original    teceipts 
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are  sent  ap  here  for  our  inspection,  and  they 
sustain  the  finding  of  the  cbancellor.  Many 
witnesses  were  examined,  but  it  wonld  do  no 
good  to  discuss  the  evidence,  or  to  give  the 
reasons  which  impel  our  conclusion.  Suffice  it 
to  sa;  we  agree  with  the  chancellor  in  his  opin- 
ion and  decree,  and  the  decree  is  affirmed.  Af- 
firmed. 

ANDERSON.  O.  J.,  and  SOMBRVILLB  and 
GARDNER,  JJ,  concur. 


JONES  V.  DIMMICK.  (No.  146.)  (Supreme 
Court  of  Alabama.  Jan.  21,  1915.)  Appeal 
from  City  Court  of  Montgomery ;  Gaston  Gunt- 
er,  Judge.  Steiner,  Crum  &  WeU,  of  Mont- 
gomery, for  appellant  Tyson,  Wilson  &  Mar- 
tin, of  Montgomery,  for  appellee. 

PER  CURIAM.  Appeal  diamiaaed  by  agree- 
ment. 


LONG  V.  WHITT.  (No,  674.)  (Supreme 
Court  of  Alabama.  Feb.  11,  1915.)  Appeal 
from  City  Court  of  Selma  County ;  J.  W.  Ma- 
bry.  Judge.  Pettns,  Fuller  &  Lapsley,  of  Sel- 
ma, for  appellant. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


McDUFFIE  V.  MURPHY  (two  cases).  (Noa. 
641,  542.)  (Supreme  Court  of  Alabama.  Jan. 
22,  1915.)  Appeal  from  City  Court  of  Anda- 
lusia;   Ed  T.  Albritton,  Judge. 

PER  CURIAM.    Affirmed  on  certificate. 


MONTGOMERY  COUNTY  y.  CITY  OF 
MONTGOMERY  (five  cases).  (Nos.  86,  88, 
89-91.)  (Supreme  Court  of  Alabama.  Dec. 
17,  1914.)  Appeal  from  City  Court  of  Mont- 
gomery:  Gaston  Guntcr,  Judge.  A.  H.  Arrintr- 
ton  and  John  R.  Tyson,  both  of  Montgomery, 
for  appellant.  W.  A.  Ctunter,  of  Montgomery, 
for  appellee. 

PER  CURIAM.  Reyersed  and  rendered  on 
the  authority  of  67  South.  311. 

MAYFIELD  and  SAYRE,  JJ.,  dissent 


PINEHURST  CO.  ▼.  CITY  OF  TUSCA- 
LOOSA. (No.  974).  (Supreme  Court  of  Ala- 
bama. Feb.  10,  1916.)  Appeal  from  Circuit 
Court,  Tuscaloosa  County;  Bernard  Harwood, 
Judge.  Clarkson  &  Morrisette,  of  Tuscaloosa, 
for  appellant  Oliver.  Verner  &  Rice  and 
Brown  &  Ward,  all  oi  Tuscaloosa,  for  appel- 
lee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment 


POWELL  V.  NANCE.  (No.  747.)  Supreme 
Ck>urt  of  Alabama.  Dec  17,  1914.)  Appeal 
from  Probate  Court,  Madison  County;  W.  T. 
Lawler,  Judge.  Lanier  &  Pride  and  Spragins 
&  Speake,  all  of  HuntsviUe,  for  appellant  B. 
E.  Smith  and  S.  S.  Pleasants,  both  of  Hunts- 
viUe, for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  agree- 
ment 


RANDALL  v.  ASHLAND  BAPTIST 
CHURCH.  (No.  663.)  (Supreme  Court  of  Ala- 
bama. Jan.  14,  1915.)  Appeal  from  Clay  Coun- 
ty Court;    E.  J.  Garrison,  Judge. 

PER  CURIAM.  Appeal  diamissed  by  appel- 
lant 


ROBINSON  T.   STEERS.     (No.  78y     (Su- 
preme Court  of  Alabama.    Feb.  8,  1916.)    Ap- 


p^I  from  (Circuit  Conrt,  Morgan  Connty; 
W.    Speake,   Judge. 
PER  CURIAM.    Affirmed  on  eertificatCb 


O. 


SLEDGE  ▼.  STATE.  (No.  666.)  (Suprenw 
Court  of  Alabama.  Feb.  11,  1916.)  Appeal 
from  Law  and  Equity  Court  Marengo  County; 
E.  S.  Lyman,  Judge.  William  L.  Martin,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Dismissed  on  motion  of  the 
Attorney  General. 


SMITH  T.  SMITH  et  al.  (No.  765J  (Su- 
preme Court  of  Alabama.  Feb.  3,  1915.)  Ap- 
peal from  Chancery  Court,  Marshall  Coanty; 
W.  H.  Simpson,  Chancellor.    ' 

PER  CURIAM.  Dismissed  for  want  of  prose- 
cution. 


SOUTHERN  BELL  TELEPHONE  &  TEILB- 
GRAPH  CO.  V.  FLOYD.  (No.  24.)  (Supreme 
Court  of  Alabama.  Feb.  26,  19150  Appeal 
from  City  Court  of  Birmingham;  Charles  W. 
Ferguson,  Judge.  Stokely,  Scrivner  &  Domi- 
nick,  of  Birmingham,  for  appellant  McArthor 
&  Howard,  of  Birmingham,  for  appellee. 

PER  CURIAM.  Settled  between  the  parties, 
and  appeal  dismioaed. 


Ex  parte  STATE.  (No.  157.)  (Supreme 
Court  of  Alabama.  Jan.  21,  1915.)  Certiorari 
to  Court  of  Appeals.  R.  C.  Brickell,  Atty. 
Gen.,  and  T.  H.  Seay,  Asst  Atty.  Gen.,  for  the 
State.    John  R.  Tyson,  of  Montgomery,  opposed. 

SOMERVILLE,  J.  Petition  for  certiorari 
to  Court  of  Appeals  to  review  the  judgment  and 
decisiMi  of  said  conrt  in  the  case  of  State  of 
Alabama  t.  T.  E.  Lovejoy,  67  South.  738.  Writ 
denied. 

DE  GRAFFENRIED,  J.,  not  slttins. 


Ex  parte  TARRANT.  (No.  58a)  (Supreme 
Court  of  Alabama.  Feb.  11,  1916.)  Keith  & 
Wilkinson,  of  Selma,  for  petitioner.  William 
L.  Martin,  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  Certiorari  to  review  the  judg- 
ment and  decision  of  the  Court  of  Appeals  in 
the  case  of  Frank  Tarrent  r.  State,  67  South. 
626.    Writ  denied.    AU  the  Justices  concur. 


Ex   parte  THOMPSON.      (No.   987.)     (Sn- 

Sreme  Court  of  Alabama.  Nov.  30,  1914.)  O. 
(.  Thompson,  of  Birmingham,  for  petitioner. 
M.  Xj.  Ward,  of  Birmingham,  and  Arthur  G. 
EssUnger,  of  Fairfield,  opposed. 

PER  CURIAM.  Petition  for  writ  of  man- 
damus, directed  to  Hon.  B.  C.  Crowe,  judge  o( 
the  Tentii  judicial  circuit,  to  require  him  to  aet 
aside  an  wder  or  judgment  restoring  the  caae 
of  Massey  r.  Thompson  to  the  trial  docket 
Writ  denied. 


Ex   parte   THOMPSON.      (No.   7170      (Su- 

Sreme  (>>urt  of  Alabama.  Jan.  14,  1915.)  Sid- 
le, Ellis  &  Riddle,  of  Columbiana,  for  peti- 
tioner. R.  C.  Brickell,  Atty.  Gen.,  and  W.  L. 
Martin,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Petition  for  writ  of  cer- 
tiorari to  review  certain  contempt  proceedings 
bad  before  Hon.  Hugh  D.  Merrill,  jud^  of  the 
Seventh  judicial  circuit    Petitktn  denied. 


TONEY  V.  STATE.  (No.  659.)  (Supreme 
C!ourt  of  Alabama.  Nov.  19,  1914.)  Appeal 
from  Circuit  C^urt,  Russell  County :  M.  ^llie. 
Judge.    Qlenn  &  De  Graffenried,  of  Seal^  tat 


Digitized  by 


Google 


Ala.) 


MEMORANDUM  DECISIONS 


1019 


appellant    R.  C.  Brickell,  Atty.  Gen,,  and  W. 
L.  Martin,  Asst  Atty.  Gen.,  tor  the  State. 

PER  CURIAM.    Errors  confened.    Berersed 
and  remanded. 


Ex  parte  WALKER.  (No.  986.)  (Supreme 
Court  of  Alabama.  Nov.  30,  19l4)  Pinkney 
Scott,  of  Bessemer,  for  petitioner.  Joe  C.  Hail, 
of  Birmingham,   opposed. 

PBB  CURIAM.  Petition  for  mandamos  to 
require  Hon.  J.  C.  B.  Gwin,  judge  of  the  Besse- 
mer city  court  to  hear  and  determine  the  cause 
of  Walker  t.  Fifth  Avenue  Presbyterian  Church. 
Writ  denied. 


Ex  parte  WESTERN  UNION  TELEGRAPH 

CO.  (No.  858.)  (Supreme  Court  of  Alabama. 
Jan.  21,  1915.)  George  H.  Fearons,  of  New 
York  City,  William  C.  Fitts,  of  Washington, 
D.  C.,  and  Leigh  &  Chamberlain,  of  Mobile,, 
■lor  petitioner.  Gregory  L.  &  H.  T.  Smith,  of 
Mobile,  opposed. 

GARDNER,  J.  Petition  to  review  opinion  and 
decision  of  the  Court  of  Appeals  of  Alabama  in 
the  case  of  Western  Union  Telegraph  Com- 
pany V.  Louissell,  66  South.  838.  Writ  denied. 
All  the  Justices  concur. 

Ex  parte  WESTERN  UNION  TEJLEGRAPH 
•CO.  (No.  991.)  (Supreme  Court  of  Alabama. 
Jan.  21,  1915.)  Certiorari  to  Court  of  Appeals. 
Forney  Johnston  and  W.  R.  C.  Cocke,  both 
of  Birmingham,  for  petitioner.  Brown  &  Ward, 
of  Tuscaloosa,  opposed. 

PER  CURIAM.  Petition  by  the  Western 
Union  Telegraph  Company  for  certiorari  to 
review  the  judgment  and  decision  of  the  Court 
of  Appeals  affirming  the  judgment  of  the  lower 
court  in  the  case  of  Western  Union  Telegraph 
Company  t.  Lena  Hollins.    Writ  denied. 


Ex  parte  WILLOUGHBT.  (No.  992.)  (Su- 
preme Court  of  Alabama.  Jan.  21,  1915J  Cer^ 
tiorarl  to  Court  of  Appeals.  Horace  C.  Wil- 
kinson and  G.  R.  Harsh,  both  of  Birmingham, 
for  petitioner.  Tillman,  Bradley  ft  Morrow, 
of  Birmingham,  opposed. 

SOMERVILLE,  J.  Certiorari  to  review  the 
judgment  and  decision  of  the  Court  of  Appeals, 
affirming  the  trial  court  in  the  case  of  Wil- 
loughby  T.  Birmingham  Railroad,  Light  & 
Power  Co.     Writ  denied. 

DE  GRAFFENBIED,  J.,  not  sitting. 


BARBER  V.  STATE.  (No.  356.)  (Court  of 
Appeals  of  Alabama.  Feb.  2,  1915.)  Appeal 
from  Circuit  Court,  Coffee  County;  H.  A. 
Pearce,  Judge.  W.  L  Martin,  Atty.  Gen.,  for 
the  State. 

PELHAM,  P.  J.  The  defendant  was  indicted, 
tried,  and  convicted  of  an  assault  with  intent 
to  murder,  and  appeals  on  the  record  without 
a  bill  of  exceptions.  We  find  no  error  disclos- 
ed by  the  transcript  in  this  case,  and  no  ques- 
tion is  presented  by  the  transcript  that  merits 
discussion.    Affirmed. 


BATTLE  V.  CITY  OF  ANNISTON.     (No. 

274.)      (Court  of  Appeals  of  Alabama.     Jan. 
12,  1915.)     Appeal  from  City  Court  of  Annis- 
ton;    Thomas  W.  Coleman,  Jr.,  Judge.     S.  W. 
Tate,  of  Anniston,  for  appellee. 
PER  CURIAM.    Affirmed  on  certificate. 


ton,  Jndge.    W.  Lb  Martin,  Atty.  Gen.,  for  fbe 
State. 
PER   CURIAM.     Appeal   dismissed. 


BRASWELL  v.  STATE.  (No.  177.}  (Court 
of  Appeals  of  Alabama.  Dec.  17,  1914.)  Ap- 
peal from  Circuit  Court,  Lowndes  County ; 
A.  E.  Gamble,  Judge.  B.  L.  Goldsmith,  of 
Hayneville,  for  appellant.  R.  <X  Brickell, 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Appeal  diamlssed  by  appel- 
lant. 


DAVIS  T.  MTRICK  LUMBKB  00.  (No. 
28L)  (Court  of  Appeals  of  Alabama.  Jan. 
14,  1915.)  Appeal  from  City  Court  of  Gads- 
den ;    John  H.  Disque,  Judge. 

PER  CURIAM.  Dismissed  for  want  of  prose- 
cntion. 


DEAN  T.  STATE.  (No.  SOej  (Court  of 
Appeals  of  Alabama.  Jan.  12,  1916.)  Appeal 
from  City  Court  of  Gadsden;  James  A.  Bil- 
bro.  Judge.  R.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant, 


ELLIS  T.  FORD.  (No.  327.)  (Court  of  Ap- 
peals of  Alabama.  Feb.  4,  1916.)  Appeal  from 
Probate  Court,  Madison  County ;  W.  T.  Law- 
ler,  Judge.  BetU  ft  Betts,  of  Huntsville,  for 
appellee. 

PER  CURIAM.     Affirmed  on  certificateb 


BVERAGE  T.  HUDSON  ft  THOMPSON. 
(No.  307.)  (Court  of  Appeals  of  Alabama. 
Jan.  21,  1916.)  Appeal  from  Law  and  Equity 
Court,  Covington  County;  Ed  T.  Albritton, 
Judge. 

PER  CURIAM.  Appeal  dismissed  by  ap- 
pelant. 


GACHET  v.  STATE.  (No.  284.)  (Court  of 
Appeals  of  Alabama.  Jan.  21,  1914.)  Appeal 
from  Circuit  Court,  Barbour  County ;  M.  Sollie, 
Judge.  B.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  wont 
of  prosecution. 


BLACK  ▼.  STATE.  (No.  292.)  (Court  of  Ap- 
peals of  Alabama.  Feb.  4,  1915.)  Appeal  from 
Circuit  Court,  Idmestone  Coun^;   A.  H.  Als- 


GRANT  T.  STATE.  (No.  664.)  (Court  of 
Appeals  of  Alabama.  Jan.  12,  19i5.)  Appeal 
from  Criminal  Court,  Jefferson  County;  Wil- 
liam B.  Fort,  Judge.  R.  C.  BrickeU,  Atty. 
Gen.,  for  the  State. 

BROWN,  J.  There  is  an  absence  of  any  sort 
of  diligence  on  the  part  of  appellant  in  the 
prosecution  of  this  appeal,  and  the  motion  of 
the  Attorney  General  to  dismiss  the  appeal  for 
want  of  prosecution  is  granted.  Appeal  dis- 
missed. 


GRIFFIN  T.  STATE.  (No.  812.)  (Court 
of  Appeals  of  Alabama.  Jan.  21,  1915.)  Ap- 
peal from  Circuit  Court,  Houston  County  i 
H.  A.  Pearce,  Judge.  E.  H.  HiU,  of  Dothan, 
for  appellant  R.  C.  Brickell,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


HARE  T.  STATE.  (No.  342.)  (Court  of 
Appeals  of  Alabama.  Feb.  2,  1915.)  Appeal 
from  Circuit  Court,  Covington  County;   H.  A. 
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Pearce,  Judge.     W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

THOMAS,  J.  There  is  no  bill  of  exceptions, 
no  brief  for  appellant,  no  error  apparent  on 
the  face  of  the  record,  and  the  judgment  of  con- 
viction Is  consequently  affirmed.    Affirmed. 


HnMPHRET  V.  STATE.  (No.  341.)  (Court 
of  Appeals  of  .'Vlabama.  Feb.  2, 1915.)  Appeal 
from  Circuit  Court,  Covington  Coun^;  H.  A. 
Pearce.  .Tudge.  W.  L.  Martin,  Atty.  Gen.,  for 
the  State. 

PEI/HAM,  P.  J.  The  transcript  contains  no 
bill  of  exceptions,  and  the  time  for  signing  and 
filing  a  bill  has  passed.  We  discover  no  error 
in  the  record  proper,  which  shows  proceedings 
regular  In  form.     Affirmed. 


JONES  v.  STATE.  (No.  314.)  (Court  of 
Appeals  of  .\labama.  Jan.  21,  1915.)  Appeal 
from  Circuit  Court,  Dale  County ;  M.  Sollie, 
Judge.  R.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


JORDAN  ▼.  STATE.  (No.  276.)  (Court  of 
Appeals  of  Alabama.  Jan.  21.  1915.)  Appeat 
from  Circuit  Court,  Dale  County ;  M.  Sollie, 
Judge.  R.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


T.OUISVILLB  &  N.  R-  Co.  y.  ROBERTS. 
(No.  312.)  (Court  of  Appeals  of  Alabama. 
Jan.  12,  1915.)  Appeal  from  City  Court  of 
Gadsden ;  John  H.  Diaque,  Judge.  George  W. 
Jones,  J.  Manly  Booster,  and  S.  L.  Field,  all  of 
Montgomery,  for  appellant.  McCord  &  Davis, 
of  Gadsden,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


MARTIN  V.  STATE.  (No.  298.)  (Court  of 
Appeals  of  Alabama.  Jan.  21,  1915.)  Appeal 
from  Circuit  Court,  Dale  County ;  M.  Sollie, 
Judge.  R.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


MATTHBV?:S  t.  TENNESSEE  VAI/LEY 
BANK.  (No.  275.)  (Court  of  Appeals  of  Ala- 
bama. Feb.  4,  1915.)  Appeal  from  Circuit 
Court,  Jackson  County:  W.  W.  Haralson, 
Judge.  John  B.  Tally,  of  Scottsboro,  for  ap- 
pellant. Bouldin  &  Wimberly,  of  Scottsboro, 
tor  appellee. 

PER  CURIAM.     Affirmed  on  certificate. 


NORMAN  V.  STATE.  (No.  862.)  (C!ourt  of 
Appeals  of  Alabama.  Jan.  14,  1915.)  Appeal 
from  Criminal  Court,  Jefferson  County ;  S.  B. 
Greene,  Judge.  R.  d  Brickell,  Atty.  Gien.,  for 
the  State. 

PER  CURIAM.  Appeal  dismissed  by  appel- 
lant 


PORTER  V.  STATE.  (No.  357.)  (Court  of 
Appeals  of  Alabama.  Feb.  2,  1915.)  Appeal 
from  Circuit  Court,  Henry  County ;  M.  Sullie, 
Judge.    W.  L.  Martin,  Atty.  Gen.,  for  the  State. 

THOMAS,  J.  The  appeal  in  this  case  was 
taken  on  March  13,  1914,  and  no  transcript 
or  certificate  of  appeal  was  filed  here  until 
January  18,  1915,  and   no  showing  made  as 


to  an  excuse  for  the  delay.  The  motion  of  the 
Attorney  General  is  consequently  granted  and 
the  appeal  is  accordingly  dismissed.  Code,  f 
2870 ;  Supreme  Court  Rule  41,  as  published  in 
175  Ala.  XX,  56  South,  vi ;  Swaia  t.  State. 
8  Ala.  App.  26,  62  South.  448, 
Appeal  dismissed. 


SEALS  PIANO  CO.  v.  BELL  et  a!.  (No. 
176.)  (Court  of  Appeals  of  Alabama.  Dec. 
15,  1914J  Appeal  from  Circuit  Court.  Mont- 
gomery County;    W.  W.  Pearson,  Judge. 

PER  CURIAM.    Appeal  dismissed. 


SNOW  V.  CITY  OF  ANNISTON.  (No.  293.) 
(Court  of  Appeals  of  Alabama.  Jan.  12,  1915.) 
Appeal  from  Circuit  Court  Calhoun  County; 
Hugh  D.  MerrilL  Judge.  S.  W.  Tate,  of  An- 
niston,  for  appellee. 

PER  CURIAM.    Affirmed  on  certificate. 


STATE  V,  WAGES.  (No.  300.)  (Court  of 
Appeals  of  Alabama.  Jan.  21,  1915.)  Appeal 
from  Law  and  Equity  Court,  Covington  Coun- 
ty; Ed  T.  Albritton  Judge.  R.  C.  Brickell, 
Atty.  Gen.,  for  the  SUte. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


STEPHENS  V.  STATE.  (No.  310.)  (Court 
of  Appeals  of  Alabama.  Jan.  21,  1915.)  Ap- 
peal from  Circuit  Court  Hou.ston  County;  U. 
A.  Pearce,  Judge.  Lee  &  Tompkins,  of  Dothan, 
for  appellant  B.  O.  Brickell,  Atty.  Gen.,  for 
the  State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


STEPHENS  T.  STATE.  (No.  311.)  (Court 
of  Appeals  of  Alabama.  Jan.  21,  1915.)  Ap- 
peal from  Circuit  Court,  Houston  County ;  H. 
A.  Pearce,  Judge.  E.  H.  Hill,  of  Dothan,  for 
appellant  R.  O.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


STREET  y.  CITY  OF  ANNISTON.  (No. 
277.)  (Court  of  Appeals  of  Alabama.  Jan.  12, 
1915.)  Appeal  from  City  Court  of  Anniston; 
Thomas  W.  C:ioleman,  Jr.,  Judge.  S.  W.  Tate. 
of  Anniston,  for  appellee. 

PER  CURIAM.     Affirmed  on  certificate. 


STUART  VENEER  CO.  ▼.  RAMEY.  (No. 
122.)  (Court  of  Appeals  of  Alabama.  Feb. 
11,  1915.)  Appeal  from  Law  and  ISquity  Court, 
Hale  County ;  Charles  E.  Waller,  Judge.  Jo- 
seph H.  James,  of  Greensboro,  for  appellant 
Thomas  B.  Knight,  of  Greensboro,  for  appellee. 

PER  CURIAM.  Dismissed  for  want  of  pros- 
ecution. 


THOMPSON  T.  STATE.  (No.  818.)  ((}onrt 
of  Appeals  of  Alabama.  Jan.  21,  1915.)  Ap- 
peal from  Circuit  Court,  Houston  Count?;  H. 
A.  Pearce,  Judge.  B.  H.  Hill,  of  Dothan,  for 
appellant  B.  C.  Brickell,  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Appeal  dismissed  for  want 
of  prosecution. 


TURNER  T.  OITY  OP  ANNISTON.  (No. 
275.)  (Court  of  Appeals  of  Alabama.  Jan.  12. 
1915.)    Appeal  from  City  Court  of  Anniston; 
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Thomas  W.  Coleman,  Jr.,  Judge.     S.  W.  Tate, 
of  Anniaton,  for  appellee. 
PER  CURIAM.    Affirmed  on  certificate. 


WATTS  V.  STATE.  (No.  281.)  (Court  of 
Appeals  of  Alabama.  Feb.  4,  1916.)  Appeal 
from  Circuit  Court,  Colbert  County;  C.  P. 
Almon,  Judge.  Kirk,  Carmichael  &  Rather,  of 
Tuscumbia,  for  appellant.  W.  Lk  Martin,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Dismissed  for  want  of  pros- 
ecution. 


WHEELER  T.  STATE.  (No.  286.)  (Court 
of  Appeals  of  Alabama.  Feb.  14,  1915.)  Ap- 
peal from  Circuit  Court,  Geneva  County ;  B. 
A.  Pearce,  Judge.  W.  O.  Muikey,  of  Geneva, 
for  appellant,  w.  In  Martin,  Atty.  Gen.,  for 
the  State. 

PELHAM,  P.  J.  The  appeal  is  on  the  rec- 
ord without  a  bill  of  exceptions  and  shows  reg- 
ular proceedings  and  no  error.    Affirmed. 

ALBURT  V.  STATE.  (Supreme  (3onrt  of 
Florida.  June  Term,  1914.)  Error  to  Crim- 
inal Court  of  Record,  Monroe  County.  T.  F. 
West,  Atty.  Qen..  for  the  State. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  Attorney  General. 


ALLEN  ▼.  PALMER  et  aL  (Supreme  Court 
of  Florida.  Nov.  11,  1914.)  Appeal  from  Cir- 
cuit Court,  Volusia  County.  McNeill  &  Butler, 
of  Jacksonville,  for  appellant  Landis  &  Fish, 
of  De  Land,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  on  praecipe 
of  counsel  for  appellant. 


ASHMORB  et  aL  v.  CROSBY.  (Supreme 
Court  of  Florida.  June  Term,  1914.)  Error  to 
Circuit  Court,  Leon  County.  John  L.  Neeley, 
of  Tallahassee,  for  plaintiffs  in  error.  W.  J. 
Oven,  of  Tallahassee,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  for 
failure  to  file  brief. 


BARNARD  v.  KING  et  aL  (Supreme  Court 
of  Florida.  Aug.  3,  1914.)  Appeal  from  Circuit 
Court,  Pinellas  County.  Herman  Merrell,  of 
St  Petersburg,  for  appellant.  McMuUen  &  Mc- 
Mullen,  of  Tampa,  for  appellees. 

PER  CURIAM.  Appeal  dismissed  on  prseciiM 
•f  counsel  for  appellant 


BELL  et  aL  v.  COACHMAN  et  al.  (Supreme 
Court  of  Florida.    June  Term,  1914.) 

PER  CURIAM.  Petition  to  stay  further  pro- 
ceedings on  part  of  respondents,  pending  an  ap- 
peal, denied  by  the  court    See,  also,  67  SoutL 


BELL  et  aL  v.  COACHMAN  et  aL    (Supreme 
Court  of  Florida.    June  Term,  1914.)    Original 

Sroceediug   on   petition  for  contempt  rule.     H. 
.  Phillips,  of  Tampa,  and  Roy  V.  Sellers,  of 
St  Petersburg,  for  petitioners. 

PER  CURIAM.     PeUtion  for  rule  denied  by 
the  court    See,  also,  67  South.  1021. 


BELL,  Sheriff,  v.  ELECTRIC  APPMANCB 
CO.  et  al.  (Supreme  Court  of  Florida.  June 
Term,  1914.)  Appeal  from  Circuit  Court,  Wal- 
ton County.  S.  K.  GUIis,  of  De  Funiak  Springs, 
for  appellant  W.  T.  Bludworth,  of  Da 
Springs,  for  appellees. 


PER  CURIAM.  This  being  a  suit  at  law, 
and  no  writ  of  error  having  been  issued,  the 
appeal  is  dismissed.     See,  also,  67  South.  81. 

CITY  OF  OCALAv.  ANDERSON.  (Supreme 
Court  of  Florida.  June  Term,  19140  Error 
to  Circuit  Court,  Marion  County.  Frederick 
Hocker,  of  Ocala,  for  plaintiff  in  error.  K.  Lk 
Anderson,  of  Ocala,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  defendant  in  error.  See, 
also,  64  South.  776,  52  L.  U.  A.  (N.  S.)  287. 


Ex  parte  CROSLAND.  (Supreme  Court  of 
Florida.  June  Term,  1914.)  Atkinson,  Gram- 
ling  &  Burdine,  of  M.iami,  and  Fred  H.  Myers, 
of  Tallabassee,  for  petitioner. 

PER  CURIAM.  Petition  for  a  writ  of  prohi- 
bition denied  by  the  court 


DATTONA  BRIDGE  CO.  et  aL  t.  CITY  OF 
DAYTONA.  (Supreme  Court  of  Florida.  July 
15,  1914.)  Appeal  from  Circuit  Court  Volusia 
County.  Stewart  &  Stewart,  of  De  Land,  for 
appellants. 

PER  CURIAM.  Appeal  dismissed  on  prtacip« 
of  counsel  for  appellants. 


ELLISON  V.  ADAMS.  (Supreme  0>nrt  <rf 
Florida.  Sept.  4,  1914.)  Appeal  from  Circuit 
Court  Orange  County.  T.  B.  Wilson,  of  San- 
ford,  and  Davis  &  Giles,  of  Orlando,  for  appel- 
lant C.  B.  Robinson  and  L.  C.  Maasey,  both 
of  Orlando,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  praecipe 
of  counsel  for  appellant 


GARRITY  et  aL  v.  RIVERSIDE  PARK  CO. 
et  al.  (Supreme  Court  of  Florida.  July  17, 
1914.)  Appeal  from  Circuit  Court  Volusia 
County.  Stewart  &  Stewart  of  De  Land,  and 
F.  M.  Durrance,  of  Jacksonville,  for  appellant 

PER  CURIAM.  Appeal  dismissed  on  prtecip* 
of  counsel  for  appellants. 


JACKSON  ▼.  STATE.  (Supreme  Court  of 
Florida.  June  Term,  1914.j_  Error  to  Circuit 
Court,  Seminole  County.  T.  Ii\  West,  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  Attorney  GeneraL 


LINDSAY  ▼.  STATE.  (Supreme  Court  of 
Florida.  Jan.  1,  1915.)  Error  to  Circuit  Court, 
Santa  Rosa  County.  H.  S.  Laird,  of  Milton, 
for  plaintiff  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
precipe  of  counsel  for  plaintiff  in  error. 


McNEALY  T.  STATE.  (Supreme  Court  of 
Blorida.  June  Term,  1914.V  Error  to  Circuit 
Court,  Calhoun  County.  T.  F.  West,  Atty. 
Gen.,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  Attorney  General. 


MANATEE  COUNTY  et  al.  v.  LORD.  (Su- 
preme Court  of  Florida.  Deo.  17,  1914J  Ap- 
peal from  Circuit  Court  Manatee  County. 
Gary  B.  Fish,  of  Sarasota,  and  C.  T.  Curry,  of 
Bradentown,  for  appellants.  Singeltary  8t 
Reaves,  of  Bradentown,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  pnedpe 
of  counsel  for  appellants. 
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O'BERRT  v.  SEABOARD  AIB  LINE  RT. 
CO.  (Supreme  Court  of  Florida.  Jane  Term, 
1914.)  R.  B.  Sturkie,  of  Dade  City,  for  peti- 
tioner. 

PE3R  CT7RIAM.  Petition  for  writ  of  cer- 
tiorari denied  by  the  court. 


PASCOE  et  nx.  t.  TOBIAS.  (Snpreme 
Court  of  Florida.  Feb.  24, 1915.)  Appeal  from 
Circuit  Court,  Walton  County;  T.  Emmet 
Wolfe,  Judge.  Suit  between  Tbeophilug  Pascoe 
and  wife  and  Arthur  W.  Tobias,  as  trustee. 
From  the  decree,  the  parties  first  mentioned  ap- 
peal. Affirmed.  See,  also,  67  South.  1022.  W. 
W.  Plournoy,  of  De  Funiak  Springs,  for  appel- 
lants.  S.  K.  GilUs,  of  De  Funiak  Springs,  for 
appellee. 

PER  CTTRIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
decree  aforesaid  and  argument  of  counsel  for 
the  respective  parties,  and  the  record  having 
been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  decree.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  the  said  decree  of  the  circuit  court  be  and 
the  same  is  hereby  affirmed.  It  Is  further  or- 
dered that  the  appellee  do  have  and  recover  of 
and  from  the  appellants  his  costs  by  him  in  this 
behalf  expended,  which  costs  are  taxed  at  the 

sum  of  $ ,  all  of  which  ia  or4ered  to  be 

certified  to  the  court  below. 


PASCOE  et  al  v.  TOBIAS  et  al.  (Supreme 
Court  of  Florida.  Sept.  8,  1914.)  Error  to  Cir- 
cuit Court,  Walton  County.  W.  W.  Flournoy, 
of  De  Funiak  Springs,  for  plaintiffs  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
precipe  of  counsel  for  plaintiffs  in  error. 


BIVERO  V.  STATE.  (Supreme  Court  of  Flor^ 
Ida.  June  Term,  1914.)  Error  to  Circuit  Court, 
Monroe  County.  The  Attorney  General,  for  the 
State. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  the  Attorney  GeneraL 


ROSSER  et  al.  v.  GOODWIN  et  at  (Su- 
preme Court  of  Florida.  Nov.  21,  1914.)  Ap- 
peal from  Circuit  Court,  Duval  County.  H.  P. 
Adair  and  Daniel  &  Boggs,  all  of  Jacksonville, 
for  appellants. 

PER  CURIAM.  Appeal  dismissed  on  pre- 
cipe of  counsel  for  appellants. 


SOUTHERN  MENHADEN  CO.  v.  HOW  et 
al.  (Supreme  Court  of  Florida.  Nov.  23,  1914.) 
Appeal  from  Circuit  Court,  Duval  County. 
Daniel  &  Boggs,  of  Jacksonville,  for  appellant. 
Le  Suer  Gaulden  and  F.  B.  Noble,  both  of  Jack- 
sonville, for  appellees. 

PER  CURIAM.  Appeal  dismissed  on  pre- 
cipe of  counsel  for  appellant. 


STANDARD  OIL  CO,  v.  NELSON.  (Su- 
preme Court  of  Florida..  June  Term,  1914.) 
Error  to  Circuit  Court,  Escambia  County.  Wat- 
son &  Pasco,  of  Pcnsacola,  for  plaintiff  in  error. 
John  P.  Stokes  and  R.  P.  Reese,  both  of  Pensa- 
cola,  for  defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  counsel  for  the  respective  parties. 

STATE  ex  rel.  APPLEYARD  v.  CRAW- 
FORD, Secretary  of  State.    (Supreme  Court  of 


Florida.    June  Term,  1914.)    W.  J.  Oven  and 
Fred  T.  Myers,  both  of  TalJaliassee,  for  relator. 
PER  CURIAM.'   Petition  for  an  altematfTi 
writ  of  mandamus  denied  by  the  court. 

STATE  ex  DeL  BANKS  et  aL  t.  HORNB. 
Circuit  Judge.  (Supreme  Court  of  Florida. 
June  Term,  1914.)  L.  E.  Roberson  and  Humph- 
reys &  Blackwell,  all  of  Live  Oak,  for  relator*. 

PER  CURIAM.    Petition  denied  by  the  court. 

STATE  ex  reL  BBLL  t.  DURHAM  et  aL 
(Supreme  Court  of  Florida.  June  Term,  1914.) 
Thomas  B.  Adama,  of  Jacksonville,  for  relator. 

PER  CURIAM.  Petition  for  an  altetnativa 
writ  of  mandamus  denied  by  the  court. 


STATE  ex  rel.  BURR  et  aL,  Railroad  Com'ra, 
V.  FLORIDA  EAST  COAST  KI.  CO.  (Supreme 
Court  of  Florida.  June  Term,  19140  F.  M. 
Hudson,  of  Miami,  for  relators.  Alex  St.  Clair- 
Abrams,  of  Jacksonville,  for  respondent. 

PER  CURIAM.  Clanse  dismissed  on  motion 
of  counsel  for  relators. 


STATE  ex  reL  HARVEY  v.  BRANCH,  Tax 
Collector.  (Supreme  Court  of  Florida.  Jane 
Term,  1914.)  Macfarlane  &  Chancey  and 
James  F.  Glen,  all  of  Tampa,  for  petitioner. 

PER  CURIAM.  Petition  for  an  alternative 
writ  of  mandamus  denied  by  the  court. 


STATE  ex  rel.  MURRELL  et  al.  t.  HACK- 
NEY et  al.  (Supreme  Court  of  Florida,  June 
Term,  1914.)  Augustus  Wingood,  of  Tampa, 
for  relators. 

PER  CURIAM.  Petition  for  an  alternative 
writ  of  mandamus  denied  by  the  court. 


STATE  ex  ret  SULLIVAN  t.  BRANCH. 
Tax  Collector.  (Supreme  Court  of  Florida. 
June  Term,  19.14).  Macfarlane  &  Chancey  and 
James  F.   Glen,  all  of  Tampa,  for  petitioner. 

PER  CURIAM.  Petition  for  an  alternative 
writ  of  mandamus  denied  by  the  court: 


TROST  V.  COMMERCIAL  BANK  OP  GOA- 
LA  et  al.  (Supreme  Court  of  Florida.  June 
12,  1914.)  Appeal  from  Circuit  Court,  Marion 
County.  Spencer  &  Hocker,  of  Ocala,  for  ap- 
pellant. Hocker  &  Martin,  of  Ocala,  for  ap- 
I>ellees. 

PER  CURIAM.  Appeal  dismissed  on  pn»- 
dpe  of  counsel  for  appellant. 


WATERMAN  CO.  v.  VAN  HARLINGBN. 
(Supreme  Court  of  Florida.  June  Term,  1914.) 
Error  to  Circuit  Court,  Duval  County.  Geo. 
U.  Walker  &  Son,  of  Jacksonville,  for  plaintiff 
in  error.  M.  W.  Lewis,  of  Jacksonville,  for 
defendant  in  error. 

PER  CURIAM.  Writ  of  error  dismissed, 
on  motion  of  counsel  for  defendant  In  error. 


WATSON  V.  AMERICAN  PECAN  CO.  et 
al.  (Supreme  Court  of  Florida.  Nov.  24, 
1914.)  Error  to  Circuit  Court,  Alachua  Coun- 
ty; I.  T.  Wills,  Judge.  Action  between  E.  lu. 
Watson  and  the  American  Pecan  Company,  a 
corporation,  and  another.  From  the  judgment, 
Watson  brings  error.  Affirmed.  E.  G.  Bax- 
ter and  T.  W.  Fielding,  both  of  Gainesville,  for 
plaintiff  In  error.  W.  S.  Broome,  of  Gaines- 
ville,  for  defendants  in  error. 

PER  CURIAM.  This  cause  having  been  sub- 
mitted to  the  court  at  a  former  day  of  this 
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term  upon  the  transcript  of  the  record  of  the 
judgment  aforesaid  ana  argnment  of  counsel 
for  the  respective  parties,  and  the  record  hav- 
ing been  seen  and  inspected,  and  the  court  be- 
ing vow  advised  of  its  Judgment  to  be  given  in 
the  premises,  it  seems  to  the  court  that  there 
is  no  error  in  the  said  judgment.  It  is  there- 
fore considered,  ordered,  and  adjudged  by  the 
court  that  the  said  judgment  of  the  circuit 
court  be  and  the  same  is  hereby  affirmed.  It 
is  further  ordered  by  the  court  Uiat  the  defend- 
ants in  error  do  have  and  recover  of  and  from 
the  plaintiff  in  error  their  costs  by  them  in  this 
behalf  expended,  which  costs  are  taxed  at  the 

sum  of  f— ,  all  of  which  is  ordered  to  be 

certified  to  the  court  below. 


WEAVBH  T.  JOHNSON.  fSupreme  Court 
of  Florida.  Dec.  9,  1914.)  Error  to  Circuit 
Court,  Polk  County:  F.  A.  Whitney,  Judge. 
Action  between  Benlah  Rose  Weaver  and  W. 
Fiske  Johnson.  From  the  judgment,  Weaver 
brings  error.  Affirmed.  Ebpcs  Tucker,  Jr.,  of 
Lakeland,  and  Wilson  &  Boswell,  of  Bartow, 
for  plaintiff  in  error.  Wilson  &  Swearingen, 
of  Bartow,  for  defendant  in  error. 

PER  CURIAM.  This  cause  having  been 
submitted  to  the  conrt  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
Judgment  aforesaid  and  argument  of  counsel 
for  the  respective  parties,  and  the  record  hav- 
ing been  seen  and  inspected,  and  the  court  being 
now  advised  of  its  Judgment  to  be  given  in  the 
premises,  it  seems  to  the  court  that  there  is  no 
error  in  the  said  judgment.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  conrt  that 
the  said  Judgment  of  the  circuit  court  be  and 
the  same  is  hereby  affirmed.  It  is  further  order- 
ed that  the  defendant  in  error  do  have  and  re- 
cover of  and  from  the  plaintiff  in  error  his 
costs  by  him   in  this   behalf  expended,   which 

coats  are  taxed  at  the  sum  of  % ,  all  of 

which  is  ordered  to  b«  certified  to  the  court  be- 


WHITB  T.  WHITE.  (Supreme  Court  of 
Florida.  June  Term,  1914.)  Appeal  from  Cir- 
cuit Court,  Suwannee  County.  Stafford  Cald- 
well, of  Live  Oak,  for  appellant  B.  B.  John- 
son, of  Jasper,  for  appellee. 

PER  CURIAM.  Appeal  dismissed  on  motion 
of  counsel  for  appellee. 

WILLIAMS  T.  STATE.  (Supreme  (Tourt  of 
Florida.  June  Term,  1914J  Error  to  Circuit 
Court,  Duval  Oiunty.  T.  F.  West,  Atty.  Gen,, 
for  the  State. 

PER  CURIAM.  Writ  of  error  dismissed  on 
motion  of  Attorney  OeneraL 


ZEWADSKI  T.  LUDDEN  &  BATES  et  aL 
(Supreme  Court  of  Florida.  Nov.  11,  1914.) 
Error  to  Circuit  Court,  Hillsborough  County; 
F.  M.  Robles,  Judge.  Action  between  W.  K. 
Zewadski,  Jr.,  and  Ludden  &  Bates  and  others. 
From  the  judgment,  Zewadski  brings  error. 
Affirmed.  V.  H.  Nysewander,  O.  B.  Zewadski, 
and  W.  K.  Zewadski,  Jr.,  all  of  Tampa,  for 
plaintiff  in  error.  H.  P.  Baya,  of  Tampa,  for 
defendants  in  error. 

PER  CURIAM.  This  cause  having  been 
submitted  to  the  court  at  a  former  day  of  this 
term  upon  the  transcript  of  the  record  of  the 
judgment  aforesaid  and  argument  of  counsel 
for  plaintiff  in  error,  and  the  record  having 
been  seen  and  inspected,  and  the  conrt  now 
being  advised  of  its  Judgment  to  he  given  in 
the  premises.  It  seems  to  the  conrt  that  there 
is  no  error  in  the  said  judgment.  It  is  there- 
fore considered,  o«dered,  and  adjudged  by  the 
court  that  the  said  judgment  of  the  circuit 
court  he  and  the  same  is  hereby  affirmed.  It 
is  further  ordered  that  the  defendants  in  error 
do  have  and  recover  of  and  from  the  plaintiff 
in  error  their  coats  by  them  in  this  behalf  ex- 
pended, which  costs  are  taxed  at  the  sum  of 

I ,  all  of  which  is  ordered  to  b*  certified 

to  the  conrt  below. 
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